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As its evident utilit) Ras induced; che candid: and 
cious to give a favourabſe reception to this firſt attempt, 
the Author is ed ro complete his! original plan, 


WESTMINSTER, during ene period, r ee in the 
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"HA 2 eds a ties haſband died inteſtate, and that 
ette 


the Arehbichop of Canterbury, by means whereof the 
admini to the good and 8 0f 
her huſband, wherefor e r Sony: or being com- 
f led to anſwer! 948 23 plea, the —— — 
Whether mne ſhould not _ traverſe 


Was, : 
ſhe was 3 ny or ever adminiftered-as executrix ? 


" OM "Or Fuſe very plea muſt have its proper: con- 
| now re © qa debit, is proper to the juriſ- 
Sion, -which; tis true, is in con equenee in 'ahate- 
went; but they are two diſtin things, and r muſt 

begin and conclude the plex property.” * 

not to be a traverſe, and the plea is much better with- 

out it: Let the defendant anſwer over for the other 


faults, Nabe. 5. P. 14. 
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rs of adminiſtration had been granted to her by 15 
John Cooke || 
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* when rhe e ſuit is topped on the action 
wg plaintiff, Vet. the court held, that if his 


privile e had been waived as to the firſt actio 
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e letters patent they appeared 
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The deſendent 'fatvis. fabi ec wu od 
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nd. | pleaded, that he was an officer of the court o 1 0 0 B. 
} and that no officer 
dee the juſtices of the Ooninion' Phas.. he plane 
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Eafter, 10 W. 3. Vid. * 5 B. 9 N. z. Bonner v. 


the defendant anſwer over. Vid. 
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2. That the warden may plead bis privilege though 
a bill is filed againſt him as in cuſtody ; the difference 
according to Chief Juſtice Holt being, that where 4 


rſon is in actual cuſtody, he is liable to all actions; 


ut if he is in court on bail, he may plead his 
privilege, as the ſheriff cannot take notice of it, 
jo that he muſt give bail. Beſides, this is no plea to the 
bill, but to the juriſdiction; and the clauſe of avis 
omnibus, &c« ought to be to the juriſdiction as well as 


to the bill. Vide Salt. vol. 1. caſe 1. | 
D V "yy . f | * \ 1 5 
Michaelmas, 8 V. 3. Peaſe V. Parſons,” 1 
The defendant leaded that he was unus attornatus 
cur. Dom. Regis de Banco, without ſaying tempore im- 
petrationis brevis : a reſpondeas ouſter awarded. Vid. 
Salke vol, I, caſe 2, | | ' * 


— 


1 


abatement, another adtion N ee in the C. B. 
for the ſame cauſe; the plaintiff replies, that no action 
was depending for the ſame cauſe, and therefore petit 


Judicium de debito & damnis, on which the defendant 


demurs, the plaintiff joins in demurrer, and concludes 
rightly. Per J. C. Holt. This caſe differs from that 
of Biſſ and Harcourt, the plea there being good; 
and when the plaintiff replied new matter to main- 


tain his writ, be ſhould have made his replication 


accordingly ; where the plaintiff traverſes the defen- 
dant's plea in his replication, and offers an iſſue, 
he may pray judgment de debito & damnis, becauſe 
if the matter is tried, peremptory judgment ought to 
be given; but in this caſe the firſt fault is in the de- 
fendant, the plea being ill, and therefore the defen- 
dant was ordered to anſwer further. Vid. Raymond, 


- 


vol. I. page 339. 2 Nr 
5% Trinity, 10 W. 3. Owen v. Butler, 1 


In debt on bond on oyer craved, the condition ap- 


peared to be that the defendant ſhould pay three ſums 


of money at three ſeveral days. The defendant pleads 


in abatement that he has paid the money due at the 


two firſt days, and that the third day of payment is 

not yet come. On demurrer, it 52 adjudged that 
y mond, vol. 1. 

Trinity, 10 W. 3. Williami v. Drury, 

On an aſſumpſit, the defendant pleaded a miſnomer 
in abatement, to which the plaintiff demurred, be- 
cauſe the defendant had laid no venue. Held by the 
the court unneceſſary, becauſe pleas concerning the 


> 


8 +73 4 


4 f "2 . i: On an Indeb.. afſump/it for 100 J. againſt an execu 
On an ſudebitatus aſſumpſit the defendant pleads in | 


In an action of 


Hilary, 11 V. 3. Cremer v. Mieleti. 
In an action on the cafe for: falſe impriſonment, the 
defendant pleaded a miſnomer in abatement by at- 
torney ; the plaintiff demurred, and excepted to the 
plea, becauſe miſnomer cannot be pleaded by attorney, 
for the defendant having filed his warrant of attorney 
in the name by which he has been declared againſt, he 
ſhall be rg no by his warrant, to ſay afterwards that 
he is known by another name. C. J. Holt was of opi- 
nion that this was good equſe to refuſe the plea, but if 
received, no cauſe of demgrrer ; and as t#the/eftoppel 
that the entry of the Warrant of attotney on the 
roll was only a memorandum, and on a conference 
with his brethren, judgment was given quod Billa caſ- 
ſetur. Vid. Mod. Rep. vol. 12. page 273. Raymond, 
pal. 1. page 509. | LO TEL TIER 


bd 


Michaelmas, 11 V. z. Newton ve Rowland. | | 


: 


- 
e defendant pleaded in abatement he was an acc 
f 3 Pleas, and Ng 5 his Stivilege-*bu 
was ruled to anſwer over, his privilege extending 54 
to actions brought againſt him in his own right. Vide 


4 Raymand, vol. I, p. 533. | 


_ Eafter, 12 V. 3. Cremer v. Witkett. oo 


L „the defendant pleaded in 
ent, another action for the ſame aſſault depen-. 
ing in this court ; the plaintiff replied ul tiel record, 


| and entry was made guia curia domint regis hic ſe ad- 


dies datus eft, &c. The defendant filed his demurrer, 
and refuſed to pay for entering his plea, on which. 
account plaintiff ſigned final judgment. The queſtion, 
before the court was, Whether the demurrer was re- 
part The judgment was ſet aſide, and the plea - 
ſtood as of the laſt term, and a day was given to in- 
| ſped the record as of this term. Vid. Raymond, vl. 12. 
page 550. | | 1 Ms e. | 


vi ſare rh, er W examination recordi, &c. 


| Eaſter, 12 V. 3. Naſiere v. Sawkins. 


In treſpaſs againſt a maſter for beating of his ſervant 
per quod ſervitium, &c. the defendant pleaded a#1o non, 
becauſe it did not appear that the plaintiff. was hisſer- 
vant at the time of ſuch aſſault, concluding his-plea 
with a petit judicium de billa et quad billa cafſetur : the 
point taken — the court, was, whether the conclu-: 


: 
8 
* 


fon made this a plea in abatement. Per Holt: Billa and 
narratio are the ſame in this court, wherefore judgment 
may be demanded of che bill, and inſufficiency alledged, 
in the declaration, and though ſuch a plea as this 
ought not to be received, yet as it has been accepted, 
let a reſpondeas oufler be awarded; for the defendant 


* 


him, and we are juſtified in giving final judgment; a. 


d. 1 „ R . » 12. 5. e o C Jy 
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In aſſault the defendant e vin et ir. 


riam quando, c. and would afterwards have pleaded 
a miſnomer; it was objected on behalf of the plaintiff, 


oF * 


that the defendant could not plead a miſnomer, of to 


” 


aforeſaid, becauſe he had admitted his identity by t 
| JJ ; 


the juriſdiction of the court, after having pleaded as 


„ Trinity, x7 N. * Eacy v. Williams. Error. 
In error on 2 judgment in C. B. the general errors 
ere aſſigned, and 3 point argued here as in 


at court, vix. whether a recovery un Which there 


was no- tenant to the precipe before the writ of ſum- 
mons iſſued, and then a tenant was made to the precipe 
pending the writ, and-before the return thereof, and 
the recovery „Whether this common recovery 
was good ? The judgment was affirmed ni; and dmr 
the laft day of term, on further argument, the court 
continuing of theig former opinion, the rule was made 


{7-15 hoop Raymand, | vol. 1. page 893. Medina: u. 
an. $47 TIC 1 Ev}; Sr 14 „ 189389 
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OO Eater, 13W. 3. Viſo v. Smith. | 
In debt for goods fold and delivered againſt a wo- 
man, who pleaded in abatement” coverture at the time 
the ackion was brought ; the plaintiff replied; chat the 
; defendant was ſel and not covert, and concludes to 


. 


| the country; it was objected by the defendant, that 


| the replication was ill, for that it ſhould” have been 


I ũ taken with an abſeut hoc, that ſhe was covert, and not 
I | as in the replication and ud covert. Lord Chief 


| Jaftice Holt faid- fuch : plea to a writ needs no venue, 
but may de tried Where the writ is brought, but if 
pleaded in hr, N eee ee and that 
muſt ſhew the place of the party*s Hieth in England, 
from d ö and though there are 
. precedents both - ways, et this 1 a tfue difference. 

and che defendant mut ew and prove the coverture * 

and fayitfi in the replication that ſhe was ele, implies 
che negative ora marriage, as much as chat ſhe was 


' not coverts ' If the plea had been in bar, the marriage 
: f 10 9. 1 & * 9 ; - ® 0 1 
r el, Ugly; Trot incite wt 


abſolute. Vide Ram. vol. 1. p. 475. = 


pl 


others who gave bail for him 


— 


mult have been laid at a certzin die and plage; but © 


being in abatement it is good, tho“ laſd generally, but 
be huſband's name oughe to be ſhewn, that the 
2 may know againſt whom to have his writ 
i Mod. Rep. vol. 12, page $04. 


* 
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111 Eaſter, 1 Anne Brookes v. Stroud: | + 
” - og 3 


Too executors ſued, and ſet forth to be executors, 
and that they themſelves proved the will; but by the 


probate, it appeared that only one proved the will: 


the defendant p eaded this in abatement; but aneſpon- 
deas auler awarded, for both executors. have the right 
har ay, and he that did not prove may come in when 

e pleaſes, but cannot refuſe during the life of him 
that has proved, Vide Salt. vol. 1. caſe 6, 15 THEY 


: {<4 - 


4 + 1 Trinity, 1 Ann. Smith v. Villar. 


Fe a f ; * 1 % 4 36 n 


and pretended. himſelf to be Earl of Buckingham; on 
a motion the queſtion was, how he {hould put in bail 
ſo as not to eftop him. Per cur. He need not join 
in the recognizance, and then there is nothing to 
eſtop him: in civil actions it is not abſolutely ne- 
ceſſary for the defendant to be joined in recognizance 
as in criminal; and even there on motion the Earl o 
Banbury, upon an indictment, was allowed to find 
| | by the name of G. 
Knowles, Eſq; as their act could not conclude him. 
Vide Salk. vol. 1. caſe 7. 1 "x 4 1 * e 


Fs F „ e athh 
Michaelmas, 1 Ann. Anonymous; © 
©”; * — 3 1 \ : ? J 


On a reſpondeas outer, the defendant pleaded the ge- 
neral iſſue; the court awarded, that the plaintiff may 
ſign judgment, if the defendant's attorney on xe - deli- 
vering back a copy of the iſſue will not pay for. it ; the 
old courſe was | 
cord, - 9:z. the declaration, plea in abatement, c. and 
ijſſue ; but the court made a rule, that for the future 
and iflue ſhould only be paid for. 


? * * 
F 2 { Z 
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a copy of the narr.. a 


to deliver in a copy of the whole re- 
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In a homine replegiando the defendant appeared and 
pleaded in abatement, that there was no addition of 
place, vill, or hamlet: the plaintiff demurred ; for 
replevin is not vi & arms, and in actions vs & armis 
proceſs of _— lay only, and no addition is ne- 
ceſſary where ſuch proceſs does not lie: and the 25 
E. 3. c. 17. does not extend to replevin. Opinion of the 
court. Proceſs of outlawry lies in replevin, and the 
King may have a fine. See, 25 H. 6: c b. 2 Ro. 805. 
nf. 1 Ff. 128; by Plos 228. NM. Br. 220. H. But this 
is not by common law nor upon the 1 1 2 ; but the 
ſtatute of E. 3. gives the exigent, which iſſues on the 
pluries returned; for the original is wicontiel, and is 
determined i the words of the 7 


* 


ö * 
* 


_ 


ard hyde 2 — * 
every original in actions onal wherem proceſs of ext- 
gent ties, c That 3 is conſtrued ſtrictly. And 
an aſſize of novel diſſeiſin is not within it, though the 
King ſhall have a fine; and exigent lies becauſe it is a 
mixed action; ſo here it muſt be ſuch an original as 
the court can proceed on, not an original that is de- 
termined. In this caſe the original replevin is vicon- 
fiel, and the court proceeds on the pluries, therefore 
the firſt replevin needs no addition within the ſtatute 

and where the firſt writ is without addition; it can 

be neceſſary in the ſecond, nay, the inſerting ſuch an 
addition would vitiate the ſecond writ, becauſe where 

any writ or proceſs is founded on a former, it muſt 
not vary from ſuch firſt writ. * Vid Salk. vol. 1. 

caſe 13. Mod. caſes 115, 1998. ER gt 


2" © Hilary, 2 Au. Croſs v. Bin. 
In replevin the plaintiff declared for taking his mare 
in quodam loco. vocat. the King's highway ; the defen- 
dant uenit & defendit vim & 12jur. Fe. Et ut | ballivus; _ 

Eg: bene-cagnaſcit captionem equa. pred. in quodam loc 


voce the King's highway, & juſte, &c. quia it was ithe * 
freehold of my Lord 14 0 


bl 


| &c. A1 hoc, that he 
took the mare in the place called the King's highway; 
bac He. unds pet. judicium & retorn. Ac. plaintit 


replies j. cognoſcere non debet quia dit. cepit 
eguam = 5's, 2 vocat. the Kir hi A * 


Vid. Salk. caſe Js; - v8. NE T3332 10 1 $3215 
wo r eee pet. quod inguiratur per patriam; defendant demurs, 
5g Michaelmas, 1 Ann. "Fiſh Ve Horner. 1 and cdneludes, Unde ut prius pet. Judic. & 


I3 an action of debt on a judgment in the Common 


Bench, pending a writ of error, ſuch writ being 


pleaded in abatement, in ſupport of ſuch plea, the 


5 this plea had often been attempted, but without effect, 
and it had been ſo reſolved by all the judges on ma- 
ture eonſider ation ; and further, that the court would 


diſcountenance ſuch proceedings, and thereiore re- 


1 


"i : 1 102. Ray mond, vol. 2. page 1016. 1 
caſe of Cremer v. Wickett was cited. Powell Juſtice ſaid Pg fe is e fs 4; Fan 


judgment awarded in the C. B. for the plainti 
affirwed here on error brought. Vid. Med. Rep 


pred. calſetur. the plaintiff Joins in 2 pu 
2 4 ; 
5 9 

#19 Trinity, ® Anne Preſgraue v. Saundr n. 


_ - In replevin for ſeveral goods taken in 2 chamber in 
Deuereux- Court; defendant pleaded: atio non 


fuſed to hold the party to bail. Vid Mad. Rep. | ._..1fuch and ſuch ietas eorum fuit ipſi def. abſque 
. Page ae i einige ie e „ N that the property of them Was in — pialnefff, & bo 


| 0 PEO 01696 BL 354 rt 76 
Auchoelnus 1 Ann. Ole v. Nertliffes! . 
Dr r HE STOTHRASESIOD) 
Defendant pleaded that he was an attorney dt C. B. 


and ought not to be ſued: alibi abjque canſenſirj Rong 


replied, he did conſent, but laĩd not a venue: where, 
replication therefore was adjndged bad. Vide Salk: caſe 8, 


— Michaelmas, 1 lan. Haywtod v. Davies & ah 
In treſpaſs againſt A. and B. for taking water out 


of the plaintiff's well; A. and B. pleaded in abate: 


ment that B. was tenant in common with the plaintiff 


of the ſaid well; the plaintiff replied he was ſole 
ſeiſed, abſgue bees that he was tenant in common win 


the defendant B. et de be 275 ſuper patriam. To 
uf? 


this it was demurred, and a reſpondeas ouſter awarded; 


the point in diſpute wa, whether the plaintiff ſhould. | 


not have concluded his abus bor with an averment: 

22... 

hog comprixes the whole matter gengzally, as ob/que. 

tali cauſa, it may conelude & de bee pd ſe pa- 

| matter, 
averred ;. 


triam ; but where it only trayerſes a-particy 
_ as abſque. tali warranto, &c. it onght to 
dut the chief juſtice held this not 1055 a particular 
matter as 'need. be averred, becauſe tis to maintain 
It Vl Salk. vole 1, caſe ic 
| ; 
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paratus gi verificarez & quoad others dicit quod propriec- 
. 2 . panty Su a 156 yok: goes 
enti, &' aratus eff veri ſicare. pets, ic. it 
— —— — habere debeat, c. pet. etiam 
retorm · banorum, i c. cum dammit, c. On demurrer 
it was objected, that property in a ſtranger ought to 
be pleaded in abatement, and not in bar. The court 
thought. differently, and ſaid, that it had been ad- 
judged otherwiſe, and the law is otherwiſe, ſor it 
utterly deſtroys the plaintiff's action, and may be 
pleaded either in bar or abatement, for Whether the 
defendant or à ſtranger have the property, tis all one 
to the plaintiff as he has none himſelf. Jide Ray- 
momd, vol. 2. page 984. ; Mora tt 45 1a nou # ; 


Triniys a. The dg of Be v. als 
IG 1 and Na 1 oſt A 
In a homine replegiando on. oyer of the writ which 


\was a pluries; the defendant pleaded in abatement-. 
the following variance from the regiſter, that the 


words ad rþ/orum (prefate Marie Comitiſe Banbury. 
f Catoli Knolls, &c.) damnum non modicim & grave- 

men were omitted, to which the plajntiff demurred. Per 

cam. The plurics complaini he delay done to 


the plaintiff In. not executi rſt writ d the 


a> «pd. © 


i 
ng tl 
1 6 * ;. - . N 
aal, theſe words ad 7þ/erum damniny, Sc. are a ma. 
os + * FI WS « # a+ 2 A oh 4 a Cf 9 *% #4 4 ks; 
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n dic. 


Pluries was pleaded in abatement, and 
queſtion was, whether this was within the ſtatute of 
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therefore the writ varying from the regiſter in a ma- 


terial part of the writ, though not of the alia and 
ial, point, the writ muſt be abated. Vide Raymond, - 


X 
| 


, Sage 3. oy * 15 1K 2 P's £3 F 


©. MithatImas, 2 nn. Toru Bunbuy nm Nh. 
On a homine replegi ami, want of addition to the 
* den the 


addition, 1 H. 5. ch. $ On a ſecond, argument all 
the judges were of 6pinion; that addition is needful to 


a,” writ vicontiel, and awarded a. reſpondeas' oufter, 


u 2 Hol lde we Hillman 


The defendant being ſued by the name of Benjamin, 
pleaded in abatement that he was ha ptiſed and always 
known by the name of Jobn, abſque hoc, that he the 
faid Jobi was ever called or known by the name of 
Benjamin. The plaintiff replied, that he was known 
by the name of Benjamin from the time of his bap- 
tiſm. On demurrer it was inſiſted that the traverſe 


was needleſs and frivolous, the matter precedent 


being the ſubſtance of the plea, and that a man could 
have no other name than that he was baptiſed by. 
Judge Poel was at firſt: of this opinion; but at laſt 
the court unanimouſly awarded a re/pondeas outer; 


Chief Juſtice Halt oblervings that a perſon may have 


a name and ſurname, wh6 never was baptiſeds as ia 
fat numbers have ; and that a man or woman: may 
be baptiſed by one name, and be confirmed by ano- 
ther, an inſtance of which he mentioned, though he 


ſaid he was not ſatis fiec that the firſt name ceaſed! in 


ſuch caſe; and ſuppoſing it had been a ſufficient an- 


ſwer without more, to have faid the defendant was 


baptifed by the name of John, yet ſaying he was bap- 
tiſed, c. was no more than an inducement, which is 


waived by the traverſe, but in his opinion the traverſe 


and inducement were both material. Vd: Mod. 
Rep. vol. 6. page TE. Salk. vol. 1. caſe 15. N *. 


42, 


| The defendant pleading in abatement; that '/aſcepie 


dinem militarem et Jags miles exiſtit, on demurrer it 
was reſolved, that thoſe words were a very proper 


way of expreffing that he had received the order of 
knighthood, that ier, without addition, is to be un- 
derſtood of a knight batchelor, which is part of a 


man's name, that whatever toneetfns the condition of 
the perſon ſhall be tried where the venue is laid, and 
that if a knight' be ſued withdut his addition, it is a 


good plex in abatement, Vide Mad. Rep. vol. 6. 


huge 105. 
MMicbaelmas, 2 fun. Batterſby v. Marſh. © 
N : ; ; A *1 * 4 * i 


The plaintiff In bis bill Rites hientelf à gentleman, 
the defendant pleaded in abateme nt, that he was no 


gentleman, to whieh the plaintiff having demurred, 


the court held the plea good, being confeſſed: by the 
demurrer; but it being aſter à general imparlance, 
the defendant was obliged to anſwer over. Vid 
Mod. Rep. vol. 6, page 80. * Enn „n x; LY 
Michathnas, 2 Ant. Longeill v. Hundred of Thiftleworth. 
* There àre two ſortꝭ of pleas to abate the writ; firſt} 


to the action of it; ſecondly, that though it be right 
as to the action thereof, yet it may be defective in its 


frame for want of form, or from its nat agreeing with 
the regiſter. Vide Med. Rep. val. 1. p. 27. N 


17 Mee die 1240 e ene 
Tunic a fun. 1 Staples v. Had. 
\ In trelpals for bredking pee wharf aue cor. 
ting down his Nader . declates..; Sao, * 5 
dants for two trelpalles done gt If * 
of the defendants pleads not putty as to the whole ; the 
other pleads a r cee to. both treſpaſles, 
Ui. N 9 ada, pollefled. of this wharf and a 
timber yard ajoſtilhg for 98 years, and had and witd 


* 


rent times ; one 


| 


by the court; 


which plaintiff's council W 


Wis fe 
| 


* 
2 4 . 
n 


vain. from this F over this wharf tothe Thames, and 
ein . 


lo poſſeſſed, dic yard te 7 
an ubder term; and that the plaintiff exected this 8 5 
and thereby took away bis right of pallage,. which i 
defendant Rad cut e the leaſe was don - 
tained a grant of all ways and* paſſages, Tt, and aber 
that -he had no other way to the river Thames. To 
this plea the-plaintiff demurred;. and to the other treſ- 
paſs the defendant pleaded the ſame juſtification,, and 
the plaintiff replied, that he had another way; on 
which iſſue was taken, and on the tial at %% 
prius the defendant" made default; and the inqueſt 
was taken by default, and a verdia for the deſen- 
dant and 6 4. conditional damages on the demutrer ; 
and the other defendant was found guflty of the 
firft treſpaſs, and not guilty of the ſecond; the de- 
fendant moved for a repleader on the immaterial iſ- 
ſue; but the court held that they could not award 
a repleader in this caſe, the defendant being by his 
default at the trial out of court, and therefore there 
could be no repleading. Chief Juſtice Holt ſuid, if 
the defendant” had made out Bis title te the way in 
his plea; and then made an impertinent averment 
to which the plaintiff had replied and taken iſſue, 


did demiſe ſuch: yard to: Haden for 


| repleader would have been unhneceſſary, for the 


verdict would have been aided by the ſtatute of Feo- 
ai. Powel; J. ſaid it would have been aided by the 
tatute, but that there muſt have been a repleader 
chere had been no default, and in this cafe,” he 
held it neceffary to ſhew a title to the way; he 
made a difference between“ this and an action on th 
caſe for ſtopping a way, ſuch action barn thr, | 
wrong doer, it is ſufficient to ſhew the poſſeſſion; 
but otherwiſe, where a. man means. to juſtify a treſ- 
paſs by it. The court held that both the pleas were 
naught, Flolt, Chief Juſtice, "obſerved it was ill to 


plead the term of years, without ſnew¾ing the conimence= 


ment of the term, it being a kind of preſoription that 


eould not be in a tenant for N ſaid, Wat they 


jeaded that ſuch a one was ſeifed in fee of both, that 
here was always a way uſed, Sc. and that he had 
demiſed to Gray, and he te the defendant We 
it had been a good title; fot then the ſame paſſed b 
the demiſe of Gray as appurtenant; of if he had fai 


that ſuch a one was ſeiſed in fee of both, and demiſed 


to Gray, and he made the way, emen, ic 

would then have paſſed as appurtenant. Powell, Tuſ- 

tice, ſaid;'the ſame might have beeh ple aded by way of 
rant from tlie termor. Plaintiff's: council-/1n, \reply 


fald, the defendant having by his plea confeſſed the 
_ treſpaſs, and offered nothing to juſtiſy the ſame, the 


plaintiff ought tot have judgment, however the iſſue 
was, and eited 3 Cro. 214, and 1 Leun. 68. in ſupport 
of his arguments, which were anſwered. Over-ruled 
TTC 
On this cafe being brought before the court a4 
gain, they were of opinion, that the party could 
not be let in again to replead to abate the writ, on 
for judgment on the 
demurrer, becauſe the plea was bad: the court ſeemed 
ts doubt how to give judgment, as the caſe ſtobd, 
Powell;; Juſtice, was of opinion, as the caſe was, the 
writ might be abated | for the laſt treſpaſs, and judg+ 
ment given for the plaintiff for the fitſt, hut the court 
adjourned the ſame. | 1 
On this matter being. ae in brought before the 
court, the caſe appeared to be contrary, and the de- 
fendant that pleaded not igullty\generally was found 
guilty of the firſt, and not guilty of the ſecond; the 
ifſheulty»>with the court then was, how they ſhould 
give judgment, for they agreed they could not give 


judgment for part only, but muſt giue judgment on the 
l 


whole: record, for the w to hoth deſendants; 


and on the immaterial, iſſue, the judgment muſt be, 


that the bill be abated, and chat a bill might be abated 
as to purt of the treſpaſs, ani ſtand good for the reſt ; 
but they never knew it abated as to one defendant, and 
ſtand, good againſt the other. This matter was ad- 


to 


; journed. Vid. R Dole 2. . Fenn ee 
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names the tertenants particularly, and omits one, viz. 
that in the latter caſe the writ may be abated, becauſe 
the party. may have a better writ, one haming them 
all; but in the firſt cafe he cannot, therefore the writ 
ſhall not be quaſhed, but only the defendant ſhall. not 
be compelled to anſwer till the other tertenant be 
ſummoned, Vid. Mod. Rep. vel. 6. page 199. 


Trinity, 3 Ann. Docmanny Ve Davenant. 
The defendant demurring in abatement, the plain- 


tiff joined in bar, final judgment was given for the 


laintiff, the court being of opinion that there could 
be no demurrer in abatement, for if the cauſe was 
appatent, they would abate che ' writ, or otherwiſe 
it ought to be pleaded. Vid. Mod. Rep. vol. 6. p. 198. 


Michaelmas, 3 Ann. Clerk v. Withers. 


F. D. as r of J. D. recovered 303 l. 
againſt C. due on a bond to his inteſtate, on a judg- 
ment by default in the C. B. and ſued out execution 
thereon, directed to the ſheriffs of Landon, returnable 
Tres Mich. which was way Jorg delivered to the 
ſaid ſheriffs the firſt of Augu/? the ſame year, who the 
ſame-day levied goods to the value. F. D. died the 
9th of September following; the ſheriff returns the ſei- 
Zure to the value, but that the goods remain in his 


cuſtody for want of purchaſers; zcth September the in propria perſand ſua venit et dicit, that be is not a ba- 


ſheriff is removed and another choſen; The plaintiff, 


Clerł, now ſues out a /ci. fa. againſt the then ſheriff for | 


1 


with this difference, that he ſaid only preditfus Ed- 


reſtitution of his goòds, and on demurrer, judgment 


was given againſt the plaintiff in C. B. and a writ of | pleas, and s Eouneit too 


error brought in this court; after two arguments there- 
on, the court affirmed the judgment, on this ground; 
that executions are favoured in law, and the levy veſts 


executed in F. D. the firſt executor's life-time, his 
death does not abate the writ, and as the ſheriff 
ſeized the goods in the plaintiff's right as adminiftra- 
tor, and thereby became reſponſible to him as admi- 
niſtrator for the value he has returned, that right 


now devolves to the adminiſtrator.- de bonis non, who, 


when the execution is compleatly executed, may take 
the money out of court. Vid. Mod. Rep. vol. 6. p. 290. 


Michaelmas, 3 Ann. Linch v. Hooke. 


name. Per curiam. If a perſon is arreſted by a wrong 
name, and brought into court, he may an] a miſno- 


mer; and whatever a bail bond may do in other caſes, 
it cannot ſtop a feme covert from pleading; for ſhe 
may plead a non % factum. The ſame term it was 
ſaid by the court, that if a perſon binds himſelf in a 

bond by a wrong name, he is eſtopped to ſay it is nor 


bis name. Vid. Salk. vol. 1. caſe 17. 


Hilary, 3 Ann. Serrs v. Turner. 

In au action of treſpaſs, the plaintiff declared 
for an aſſault, battery, and wounding, on the 6th 
of June: and an aſſault, battery, or wounding, 
and falſe impriſonment, on the iſt of © Auguft 
after, ad um 30 . the defendant pleads in 
abatement. à plaint for the ſame cauſe in the Mar- 
ſhalſea court, and removed into this court by habeas 
corpus, where it is ſtill depending. On demurrer, 
it was reſolved unanimouſly by the court, that the de- 
Fendant ſhould anſwer over. For this declaration may 
be in- purſuance of the firſt habeas corpus, and the plain- 

tiff may declare on an impriſonment, and when the 
defendant is in cuſtody, the plaintiff may declare 
againſt him for any matter, and the variance of the 
damages is allowable, and is the practice of the 
court : but, indeed, in ſuch caſe, the bail cannot 
be charged. There is a great deal of differente be- 
tween a recordari or a certiorari, and a habeas corpus; in 


the two former, the proceedings are on thoſe writs. 


which are entered upon the roll, the return whereof 
is the plaint, and the plaintiff declares on that. The 
habeas corpus does not remove the plaint, 
certified, and the proceedings below 
e : 7 


* 


but it is only 
by this writ 


| 
| 


| 
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to which the defendant pleaded in abatement, 
- miniſtration was 
' demurrer to this plea, it was inſiſted for the defendant, 


| Salk. vol. 3. Coſe 1. Raym. vol. 2. p. 1207. 


Pleas: a reſpondeas ouſter awarded. 
Oa a reſpondeas oufler notice thereof need not be 


g 


|| plaintiff demurred, and the defendant's council in ſup- 


| | s 


, 


1 
924 


ſuſpended; there is no proceedipg.in this court on 
that plaint, but the plaintiff declares de novo againſt the 
defendant as a privileged. perſon in cuſtody of the 
marſhal, and there is no day given to the plaintiff on 
the return of the habeas corpus, as in caſe of a recordari 
or pone, ſo that the plaintiff is not in court. Vid. 


Raym. vol. 2. p. 1102. e 


An adminiſtrator brought an action fee ae bond, 
that ad- 
ranted to another. On plaintiff's 
that though this is a matter in bar, yet it might be 
pleaded in abatement, as in the caſe of autlatury and 
property, which may be pleaded either in bar or abate- 
„ * N 


The court over- ruled the defendant's plea, and or- 


dered that he ſhould anſwer over, obſetving that mat- 


ter in bar could not be pleaded in abatement. 


Vid. 


" Trinity, 4 Ann. Warner v. Sir Edward Irby. 
In two actions drought againſt the defendant; by the 
name of Sir Edward Irby, baronet; the defendant 
pleads in one thus, Et prædictus Edwardus Irby armiger 


ronet; and to the other he pleaded the ſame matter, 


The 


wardus venit, &c. <p med demurred to thoſe 
exception, that it was ſaid 
prædictus Edwardus, which was admitting himſelf to 


be right named; and after that he is eſtopped to plead 
the property in the ſheriff, and the ſelling is but a formal | oy, for that he ought to have pleaded that 
part of the execution, wherefore the execution being | 


ardus Irby armiger qui per nomen Edwardi Irby ba- 
ronetti, is fue. , Ventt in propria perſona ſua, &c. et dicit, 
Sc. The defendant's council inſiſted, that there was 
a difference where miſuomer of the ſurname or addition 


is pleaded in abatement; and where m/nomer of the 


chriſtian name; there you may ſay prædictus, the chriſ- 
tian name, where it is the miſnomer of the ſurname, 


is pleaded, or prædictus, the chriſtian and ſurname, 


where it is. only the m/nomer of the addition, but 
otherwiſe,” if miſnomer of the chri/tian be pleaded, and 


"4D Þ | books were ſo. 
The defendant, a feme covert, being arreſted by her | 
maiden name, gave a bail bond te the ſheriff by that | H t Wer A 

wrong | ſhewing what he is; 
the plaintiff's writ, he muſt 
is not enough for the defendant to ſay, he is not a 
baronet, without ſhewing what he is. In this caſe 
he obſerved, that one of the pleas was not within 
| the defendant's own rule, for he ought, according to 
that, to have ſaid only predifius Edwardus, or 


Holt ſeemed to doubt the difference, but ſaid, that 
if it were ſo, yet the plea was naught, for want of 
r if a defendant would abate 
give him a better. It 


diftus Edwardus Irby, and not prædictus Edwardus Irby 
armiger; but the ſafeſt way of pleading it would have 
been, to have ſaid venit Edwardus Irby armiger, who 
is ſued per, nomen Edward: Irby baronetti, et dicit that 


he is an e/quire and not a baronet, The court gave 


judgment, that the defendant reſpondeat ulterius niſi, 
&c. Vid. Raym. vol. 2. p. 1178, "FSA "KF 


Hilary, 4 Ann. Lawrence v. Martin, 


The defendant being ſued as adminiſtrator, pleaded 
in abatement, that he was an attorney of the Common 
er olt GC. Jo 

given, the defendant being ſuppoſed to be attendin 


on his cauſe in the paper to maintain his plea. Vi 
Salk. vol. 1. cafe 18. 85 | * Tx 5 


Eaſter, 5 Ann. Facquire V. Kyna/ton. 5 . 
In an action on ſeveral promi 75, the defendant plead- 
ed in abatement, that Apel Fa the declaration 
were tiet jour, which was after the action brought and 
traverſed, that they were made before, to which the 


port of the plea urged, that though this matter was 
8 30g in Bar, yet many things that might be pleaded 
| 1 . in 
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in bar might alſo be pleaded in abalement, as property 
in a ſtranger, or ay} en auter lien, which may_ bi 
leaded either in bar or abatement in replevin. The 

hief Juſtice agreed to thoſe caſes, but ſaid they dif- 


fered from this; firſt, becauſe theſe matters could not | 
be given in evidence on a on cepzt, the general iſſue 
in replevin, as this might on nen «amp it, that had 


there been any fact to ſupport this plea, the defendant 
would have leaded the general iſſue; ſecondly, that 


the matter of the plea is new matter, and out of the 


fcope of the plaintiff's action. The court ordered the 
defendant to'anſwer over. Vid. Rayni. vol. 2. p. 1249, 


Michaelmas, 6 Ann Stroud v. Lady Gerrard: 


On an aQion of afſump/it, the defendant pleads a 
miſnomer in abatement, viz. that her name was Hono- 
ria and not Elizabeth, the | plaintiff replies that ſhe 
had filed common bail by the name of Elizabeth, and 
prays judgment if defendant ſhall ſay her name is not 
Elizabeth. Determined, that filing bail is the act of 
the court, and not of the party, and therefore no 
eſtoppel ; but the defendant appearing by that name 
may eftop bimſelf, and bail is an appearance as well as 


Jail; but if the plaintiff means to ule it as an gflappel, 
it ſhould be pleaded as an 8 In debt on a 


bail bond, a defendant who has filed common bail can- 
not plead that he has done fo, but muſt plead comperuit 
ad diem, pleading, being e by the operation 
things have in law. Vide Salk. vol. 1. caſe 19. | 


Michaelmas, 6 Ann- Hetherington v. Reynolds. 


The defendant being ſued in the Fange ea court 
as a feme ſole, after Daring, appeared and pleaded to 
the action, married, and the caſe was then removed 


by habeas corpus into K. B. The plaintiff declares 


againſt her in K. B. as in cuſtody of the Adar/bal; 
the defendant pleaded in abatement that ſhe was mar- 
ried when the habeas iſſued, adjudged a good plea, 
becauſe the proceedings in this court are de novo, and 
the court takes no notice of what was done in the 


| Inferior court, or of any matter prior to the habeas ; 


but the practice in ſuch cafes is on the return of the 
habeas on motion to grant a procedenda. Vid. Salt. 


vol. Is caſe 20, | 
Trinity, 6 Ann. Prince vs Maſon. 


On 2 ſcire facias, the firſt writ was demurred to, be- 
cauſe it was made returnable on Monday in three weeks 
of the Holy Trinity. 


The court were of opinion the writ was void, there 


being no ſuch day as the laſt day of the three weeks 
was Sunday, and therefore was not to be helped by the 


ſtatute of Jegfailt. Vid. Mod. Rep. vol. 11. p. 120. 
Trinity, 8 Ann. Dillingham v. Gately. 


On an action on the caſe brought on a promiſſory | 
note on demurrer for falſe latin in the original, viz. 


lacarent ad competum inſtead of locaret, &c. the court 
declared that che original ſhould ſtate the whole matter 
In an action on the caſe, ſo that the original agrees with 
the bill, for which reaſon falſe latin does not vitiate 
it; but falſe latin in a writ for which there is an exact 


form in the regiſter is ill, and deen the defen- 
dant was ordered to anſwer over. Vi 


vole 11. page 237. 
Eafter, 8 Ann. Smith v. Bowene 


On an appeal for murder lodged by an infant in his 


own perſon ; the council for the appellant moved, 
that he might be admitted by his guardian, which the 
court refuſed, becauſe the appeal ought to have been 
commenced by guardian in the firſt inſtance, and a 
motion then made to admit him by bis guardian, and 


ſaid, that if the defendant pleaded this in abatement. 
the appellant might commence a new appeal by bill, 
an abatement not being at 


Ty - 5 
The appellee being afrerwards 3 to the bar, 
the appellant's council would have abated the writ, 


f 


de Mod. Rep. | 


6 Abatement. 
* 


4 


appellee refuſing to plead the infancy in abatement, 
' with a view of taking advantage of it after trial;. t 


LI 


i 


awarded, which was tefted 8th 


15 days between t | 
and all ſubſequent proceſs. The court inclined to 


think the writ ill, but the matter was adjourned. Fide 
Mod. Rep. vol. 1 1. page 260, e 


of caſes in point, that an action of debt would lie, but 
at. 27 Eli. cap. 8. was ſtrongly inſiſted on to prove, 


that might have been pleaded in abatement. Vid. Mo 


and brought a new appeal by bill; but the court 
would not allow it at a future day, the council for the 


court on inſpection of. the appellant, abated the fir 
appeal ex fichs and Holt ſaid, if the appellant had 
not been preſent, a writ muſt have iſlued to have 
brought him into court for the purpoſe of inſpeQion. 
Vide Mod. Nep. vol. 11. page 216. | WEE WY oo 


4, 66) Michaelmas, 8. Ann, Gately v. Gillingham. 
Interlociitory judgment having been ſigned in an 


action on the caſe by original, and a writ of inquiry 
of November, returnable 


Ottavis Martini, it was moved in arreft of judg- 


ment, that 15 days did not intervene between the 
teſte and return of the writ ; whereas in all judicial 


writs where you N by original, there muſt be 
e tele and return both in the writ 


M 9 d Gee v. Gallon, © Erh 


The matter in queſtion before the court was, whe- 


ther debt on a judgment in K. B. would lie pending 
a a writ of error in the Exchequer chamber. I 


* 


The point was given up on account of the number 


that the record itſelf in law was removed by the 
writ of error, and that therefore the declaration was 


ill 


The court obſerved, that neither Hales or Halt ever 


favoured theſe actions, that to diſcourage them baik 


was never allowed, that the authorities alone pre- 
vented their rejecting them; and though they con- 
ſidered the writ of error no plea in bar, yet doubted 
whether it might not be admitted as a plea in abate- 
ment. The matter touching the record was adjourn- 


ed. Vide Mod. Rep. vol. 10. page 17. 


Trinity, 12 Ann. Grovenor v. Stephens. Error: 


On a writ of error brought, an error in faft being al- 
ſigned, vix. that the plaintiff was a feme covert, when 


the action was commenced, the writ was diſallowed, 
| becauſe the fact might have been pleaded in abate- 
ment; it being the eſtabliſhed practice of the court 


not to allow any matter to be ＋ for error in 5750 


Rep. vol. 10. p. 166. 


Hilary, 12 Ann. The Univerſity of Cambridge v. The 


Archbiſhop of York. _ Error. 


This was a writ of error from C. B. on a writ of 
guare impedit brought by the chancellor and ſcholars of 
the univerſity of Cambridge againſt the archbiſhop, c. 
grounded on flat. 3 Fac. c. 5. which diſables popiſh 
recuſants convict from preſenting, and veſts ſuch pre- 
ſentations in the chancellor and ſcholars of the two 
univerſities reſpeRively, The queſtions ariſing on 
this caſe were, iſt, whether the defendant's plea in 
abatement, that the univerſity of Cambridge was incor - 

orated by the name of chancellor, maſter, and ſcho- 
ars, &c. and that therefore the univerſity had ſued by 
a wrong name, was a good plea? Becauſe if it was, 
the court of C. B. erred in awarding a reſpondeas oufter. 
2dly, That the univerſity of Cambridge had not ſuffi- 
ciently pleaded the conviction for want of ides con- 
victus eff. bd. LEG : a 4 : ; £ IE+ * 
The plaintiff in errror's council maintained that 


ſuch plea was good, and cited 4 Edt. 4. cap. 7. 22 


Eq. 4 cap. 34+ and 13 Hen. 7. cap. 14. in ſupport 
For the defendant in error it was argued that a cor- 


poration might have one name by which they are im- 


powered to take, and another by which they are in- 
titled to ſue; and quoted 1 Kall abridged, 513. and 


| that therefore it did not follow, that becauſe the uni- 


OSS | 7 


verſity was incorporated by this name, they could not 
be ſued or ſue by another; and that the fat. veſting 


this right in them by the name of chancellor and ſcho- 


lars, was an incorporation guead this particular 
purpoſe; which could be done by letters patent 2 H. 


13. 4 Leon. 190. a fortiori by act of parliament ; 
155 1 85 being . fy the very ſtat. falſifies the 
plea. He cited Co. Lit. 303, A plea in abatement 
- muſt be certain to every intent, and ſaid likewiſe that 
there was another rule reſpeQing pleas in abatement; 
that the defendant muſt never ſet aſide the writ of the 
plaintiff, without ſhewing a better; and that the va- 
riance was not a material one, becauſe a perſon does 
not ceaſe to be a ſcholar by becoming maſter. © 
It was offered for the plaintiff in error, by way of 
reply, that if the univerſity of | mr had one name 
to take, and another to ſue; by, it 
ſhewa by the defendant in error: that as to the act, it 
could only operate as a Fr and not by 
way of incorporating them; and that if the act did 
incorporate them by the deſcription aforeſaid, yet 
their acceptance of a new charter by another name, 
compelled them to ſue by ſuch name, : 

The court were of opinion, that the declaration 
ſetting forth the act of parliament as an authority to 
ſue by that name, rendered it incumbent on the defen- 


dant to ſhew ſome ſpecial matter to avoid it; as the 


acceptance of another charter by another name, ſub- 
ſequent to the act; and that chancellor and ſcholars 
is ſuch a deſcription as comprehends the whole uni- 
verſity, including both head and members; and that 
it does not follow that what will be ſufficient to 
amount to a deſcriptio 2 to enable a perſon to 
take, will be ſufficient for him to ſue in. The ſecond 
queſtion depended on fat. 1 William and Mary, c. 26. 


and the court inclined to think the record ot the de- 


fault a conviction of itſelf, and therefore the ſpecial 

- conclufion of ideo convidtus e, ſuperfluous and un- 
neceflary. Adjourned. Vid. Modern Reports. vol. 10. 

page 208, i 1 | 3 


"Michaelmas, 12 Ann. Fobnſon v. Altham. | Errors 


In error on a judgment in C. B. it was inſiſted on 


as Cauſe of error, that inſtead of final judgment a 
E. wer, ouſter only ought to have been awarded; the 
defendant in error, on the contrary, maintained that 
the concluſion of the plea alone rendered it either a 
plea in bar or in abatement, and that in the preſent 


caſe the plea was concluded with a petit judicium de 
narratione, which was always the concluſion of a plea 
in bar, and therefore the judgment was rightly given. 


ould have been 


This caſe being adjourned, in Hilary term following, 


the court affirmed the judgment given in the court of 
Common Pleas, Vid. Mod. Rep. vol. 10. page 192,211. 


Trinity, 13 & 13 Ann. Miles v. Williams. 


In debt on a bond entered into by wife when ſole, 
brought againſt huſband and wife; they plead in 
abatement the bankruptcy of the huſband, and con- 
clude ſuch plea hoc parati ſunt verificare. On ſpecial 
demurrer had, the court were of opinion that the bond 

was diſcharged by the bankruptcy of the huſband; but 
being alſo of opinion that-they ought to have conclu- 


ded their plea to the country, and this being one of | 
The cauſes 1 "a for demurrer, judgment was given | 


In the courſe of the pleadings it 


for the plainti 
rſon covenants not to 


was obſerved, that where a 


ſue huſband and wife on a bond of the wife's when 


ſingle, during the life of the huſband, and, notwith- 


ſtanding, ſues for the ſame, ſuch. covenant muſt be 
pleaded in abatement, and not in bar, Vid. Mod. Rep 
vol. 10. page 160, 243. l FE. 


On a {ci- fa. brought againſt bail, both 


On an aQion being brought in C. B. on three ſeverzl 
promiſes; the firſt for 55 J. the ſecond for 651. and the 
third for 65 J. the defendant pleaded as to part non 

apy, and as to part in abatement ; viz. guoad 50 l. 
of the firſt promiſe, 60 J. of the ſecond, and 60 J. of 
the third; that the writ may be quaſhed, there being 


» 
* 


. 


in bar of the whole. 


fendant ſhould have 
higher than a yeoman, which would have abated the 


which the court awarded a reſpondeas ouſter, 
Stra. vol. 1. page 556, , 


three actions gepending in the court of * wo 8 


the ſame ſums. To this action judgment of re 
ouſter was given. 17 + 
On error brought in this court, the judgment in the 


C. B. was affirmed ; becauſe a plea in abatement muſt 
go to the whole, and not to part, and the three ſuits 


depending in the 3 might have been pleaded 
id. Med. Rep. vol. IO, p- 286. 


Hilam, 8 Geo. Gilbert v. Bab. 
It was held by the court, according to 1 Saund. 291. 


that whete the defendant in debt on bond was deſirous 
of taking advantage of another perſon's being jointly 


bound, he muſt plead the ſame in abatement, and can- 
not demur on oyer ; for if he does, the court will pre- 
ſume the other did not ſeal it. 1 TRE 

In this caſe there was a demutrer, and judgment 


was given for the plaintiff, Yide Strange, vol. 1. 


page 593. = | 
T rinity, $ Geo, Maſon v. Buſhell or Ruſſell. © 


The defendant pleading in abatement that he was 
a horner, abſque hoc that he was a yeoman; on de- 


murrer it was argued and determined, that yeoman 


was a good addition within Stat, 1 Hen. 5. as the de- 
fendant if not a gentleman muſt be a yeoman, and a 
horner being a mechanic muſt be of the degree of 
yeoman, and therefore the plaintiff has his election to 


name the defendant, by his degree or by his trade; 


and this plea being in abatement, the defendant ought 


to have given the plaintiff a better writ, and directly 


in the ſame ſpecies of addition oppoſite to that of yeo- 
man, which the defendant ought to have pleaded ; for 
which reaſon the plea was quaſhed. Vide Mod. Rep. 


vol. 8, page 52. 


Lord Chief Juſtice Pratt doubted whether *t 
was neceſlary for the writ to be in the ſame ſpecies of 


addition. 


Trinity, 9 Geo. Gray v. Mendez... 


In an aQion by original againſt the defendant, the 
defendant was deſcribed as of ſuch a place yeoman, to 


which he pleaded in abatement that he was a lime 


- merchant, and not a yeoman; on demurrer it was held 


by the court an il} plea, and a reſpondeas ouſter was 
awarded on this ground, viz. that every man, be he a 
trader or not, has a degree by which he may be 


known, and having ſuch (if he has a trade alſo) the 


the plaintiff has his election to ſue him by which he 
pleaſes; if by his degree, it is not enough for the de- 


fendant to ſay he is of ſuch a trade, becauſe he does 


laintiff a bettter writ: the de- 


not thereby give the 
ewn himſelf to be of a degree 


plaintiff's writ, and given him a better. This caſe was 
determined on the authority of Maſon v. Buſbell or 
Ruſſell. Mod. Rep. vol. 8. page 52. where a man was 
ſued as a yeoman, and he pleaded he was a ; 5 

Vide 


Hilary, 9 Geo. Atwood v. Beach. 
On a judgment being had againſt the princi al, and 


= ſci. fa. 7 againſt the bail of J. K. whoſe real 
. name was 7. X. 


| X. after two 1/5 returned, the bail were 
taken in execution: on motion they were diſcharged. 
Sed per curiam, if the ſci. fa. had been returned ſci. feci 
they could not be diſcharged, becauſe this matter they 
nos have pleaded in abatement. Vid. Mod. Rep. 
vol. 8. page 114. + | 


Trinity, 10 Geo. Addiſon v. Paterſon» 
principal 
and bail pleaded the miſnomer of the pricing abate- 
ment; on demurrer it was determined that the bail 
could not plead ſuch mſnomer in abatement, but the 
rincipal might. Vid. Mod. Rep. vol. 8. page 290. 
Michaelmas, 


% 


id. page 114. of the ſame vol. of Reports, 


5 


. ; 1 
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Michaelnas, 11 Geo. Cowper V, Ginger. 


— —— — — — — ä ——— — — 
— N — * 


On a writ of error brought by one on a judgment in 
the C. B. againſt two, which writ was quaſhed; the 


plaintiff in 5 having brought another writ of error 
coram vobis, c. the defendant in error moved for coſts, 


as if judgment had been affirmed; and it being ob - 


jeQed. that the deſendant in error was. not entitled to 


cCoſts, unleſs the ſecond writ was alſo quaſhed ; it was 


argued that a writ of error coram vobis, &c. would not 
lie in this caſe, betauſe the record was not removed by 
the firſt writ; the diſtinction being, that where the 
firſt writ of error abates or is diſcontinued, the record 
is removed, and error coram vobis &c. will lie; but 
that where the ſtile of the court is. varied, or the par- 
ties not ſufficiently deſcribed, the writ of error muſt 
be quaſhed ; in which caſe the record is not removed, 
becauſe it varies from the writ, and of courſe a writ of 


errror cram vobis Sc. will not lie. The court were 


unanimouſly of opinion, that the defendant in error 


Error. 


ſhould have coſts as if the judgment had been affirmed, 


though the firſt writ was quaſhed ; and with reſpect to 
the writ of error cram vobrs fc. on gran; prece- 


dents, three of the judges afterwards were of opinion 


that ſuch writ did lie; grounding their opinion on the 
caſe reported in 5 Mod. Rep. pages 16, 69. Walker v. 
Stokoe or Staltoe. Vid. Med. Rep. vil. 8. page 318. 


Michaelmas, 12 Geo. Hughes v. Al varex · 


To this action the defendant pleaded in abatement, 
after having had vyer of the orginal that the fame Was 
not returned, and that the plaintiff had not found 
pledges: on motion this plea was ſer aſide, it being 
filed without an affidavit in ſupport of the truth of 
ſuch plea. The council for the defendant ſaid this 
appeared by the writ on the oer, and where a matter 
is pleaded in abatement which appears on the record 
{as variances) there is no need of an affidavit, by the 
act for the amendment of the law. Yet the court 


held that this did not appear on the oyer of the writ, 


for nothing appears by ſuch ſight but the writ itſelf, 
but this is a fact 
vit. Vid. Raymond, vol. 2. page 140g. 


Michaelmas, 12 Geo. Sherman v. Alvarez. 


In an action by original, in this court, the defen- 


dant after yer had pleaded in abatement that the writ 


was never feturned; it was moved by the plaintiff's 
council to ſet the plea aſide, it not being verified by 
affidavit; the intent of the act being, that the plainti 

{hould not be delayed by being obliged to take iſſue, 
unleſs when the plea came in there was ſome cauſe to 
believe the truth of it. The council for the defendant 


which ought to be verified by affida- 


replied, that the act did not confine the affirmance of 


the plea to the oath of the party, but to any other pro- 


bable ca::ſe, and what can ſhew the ſame more ſtrongly | 


that this writ was never returned, than when the 


- plaintiff, in giving oyer of ſuch writ, has not ſet out 


— 


the return? 


Per curiam, when the party demands oyer, it is only 


ayer of the writ whetherit be returned or not is a matter 


af fact, wherein the plea not being verified by affidauit 
it muſt be ſet aſide. Vid. Str. vol. 1. page 639. 


Hilary, 1 3 Geo. Stiles v. Mead. g AT os 


court ſet his plea afide. Vide Strange, vol 2. page 738. 


Michaelmas, 2 Geo. 2. Legliſe v. Champante. 


On an action of treſpaſs againſt the defendant, a 
cuſtom-houſe officer, for ſeizing ſeveral caſks of French 
wine, on pretence of their being lees, which ſeizure, 
on an hearing in the Exchequer, had been determined 


— EIN * 


„ 


againſt the officer, it was held that in theſe caſes the 


ofticer ſeizes at his peril, and that a probable cauſe is 
c | er 


3 


Abatement. 


In the courſe of the evidence it appeared that the 
plaintiff had a partner in theſe wines, who was not a 


party to the action. Held by the court, that in an 85 
aſſumpſit this circumſtance might be taken advantage of 


at a trial, but that in trepaſ it muſt be pleaded in 


| abatement, Vide Strange, vol. 2, page 820, q 


Michaelmas, 2 Geo. 2. Smith v. Maſon. | 


In caſe, on a promiſſory note, the defendant was 
ſued by the addition of gentleman ; to which he pleaded 
in abatement that he was a merchant, and not a gen- 


tleman. On plaintiff's Rm" to this plea, a re- 
| Jpondeas ouſter was awarded. 


he plaintiff had his 
election to ſue him, either by a name of degree ot * : 
l 


flery. The plea in abatement ſhould give the plaint 


a better writ, as to the addition on which he chuſes 
to proceed. This caſe is alſo to be found in Raymond, 


Page 1541. Vid. Stra. vol, 2. page 946. 


Trinity, | 2 Geo. 2. King and Wife v. Jones. th Error. 


The plaintiff in error, on a judgment recovered 


| againſt his wife, aſſigns for error that ſhe has appeared 


and pleaded as a feme ſole, whereas ſhe was married to 
him the ſaid Edward King at the time of her ap- 
pearance and plea, Jones, the defendant in error, 
pleads that the ſaid Edward King and one John Kitſon 
bailed her as a feme ſole; and, by way of eſtoppel, 
prays they may not be admitted ro aver in contradic- 


tion to the record: whereto King and wife demur. 


The judgment was affirmed; the court obſerving that 
plaintiffs would be badly off, if women, after an ar- 
reſt, were permitted to quaſh their proceedings by a 


mar: iage pending the ſuit. Vide Strange, vol. 2. p. 111. 


Trinity, 9 Geo. 2, Smith qui tam v. Gibſen. 


Where a perſon has two cauſes of action, and, by 
his own ſhewing, has no other remedy for one of 
them, the ſuit ſhall abate only ſo far as the writ is 
abateable; but if he may have another writ for the 


whole, it ſhall abate entirely. Vid. Caſes Temp. Lord 
Hardwicke, page 271. ane . 


| Michaelmas, 10 Geo. 2. Middleton and Wife v. Croft. 


5 8 Prohibition. 

The plaintiff on a prohibition, in his declaration, 
ſays, that by „tat. 7 and 8 W. 3. cap. 35. a penalty of 
10 J. is laid on every man who marries without licence 


or banns; notwithſtanding which he and his wife had 


been cited into the ſpiritual court, for having been 
married without licence or banns before eight in the 
morning, .contrary to the canon and that he and his 
wife are lay perſons, not bound by the ſaid canon. 


| The defendant pleads not guilty as to the contempt, 


and demurs. 

After ſeveral arguments at the bar, Lord Hardwicke, 
this term, delivered the reſolution of the court, as fol- 
lows: The three queſtions in this caſe are, whether 


by the canons of 1603. lay perſons are puniſhable for 


a-clandeſtine marriage? -if not, whether by the an- 
cient canon law. the ſpiritual court is impowered to 
proceed againſt a perſon for ſuch marriage? and if the 


| ſpiritual. court poſſeſſes ſych a power, either way, 


whether that juriſdiction is taken away or not by 


| flats 7 S 8 N. 3. cap. 35? | 
The defendant pleaded his privilege as a ſerjeant at | 
hw, with the writ annexed ; but for want of an affi- | 
davit that he had buſineſs there, and there only, the 


Upon the whole, we are of opinion, that a conſul- 
tation ought to be had on all the points of the ſuit be- 
low, except one; vis. the hour when the marriage 
ceremony was performed. Now, as the canonical 
hours is only a regulation introduced by the canons of 
1603, which in our judgment do not bind in this caſe, 
the Spiritual Court ought to be reſtrained from makin 
that any ground of their proceedings; in this reſpect 
therefore the prohibition muſt ſtand, and a conſulta- 
tion be had concerning the other points. 3418.7 

The plaintiff having prxvailed in one point, moved 
for coſts, fat. 8 and 9 . 3. cap. 11. F 3. giving coſts 
in all ſuits on prohibitions to the plaintiff obtaining 
judgment or any award of execution, and coſts were 
accordingly awarded by the court, the words of 2 | 
: 1 677 | | A 
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Tue caſe wasas follows © Michael 


pruned to the biſhoprick of Leghlin and Ferne: 
preſent on fuch promotion; during the time the ad- 


vowſon' was vacant, their majeſties William and Mary, 


and Anm, died; and thus the preſentation devolved to 
1 Grorge' 1. WhO was obſtrudted therein by the 
archbiſhop and Ma. + 
The archbiſhop” having prayed oyer of the writ, 
pleads that it is true that Michael Boyle was ſeiſed in 
right of his archbiſnoprick, and that the church be- 
came vacant by the promotion of Vigor, whence the 
right of preſentation was veſted in t 
turn: but then he lays, that William and Mary, by 
letters patent dated Nl | "om 
their reign, granted to Peter Drelincourt the deanery 
of Armagh with all it's appurtenances, &c. by virtue 
whereof the ſaid Peter was poſſeſſed of the church of 


bas a member of the deanery, and enjoyed the 


ſame to his death: that 'Bojle died, and was fucceeded 

by Nardfſus Marſh, upon whole death the advowſon 

came to Fhomas Lindeſay, in whoſe time Vigors died: 

that Drelincourt is ſince” dead; whereby the right of 

preſentation was in Lindeſay, who, on the '5th of May 

1722, preſented baley the preſent incumbent. © 

| TR having likewiſe ctaved oyer of. the writ, 

ads that he is parſon impatſonee, collated by, the 

te archbiſhopz: that the chureh became vacant by the 

romotion of Vigors; and that Drelincourt was pre- 

E ated to the 1 by the crown, admitted, inſti- 
tuted, and inducted: 

Boyle to Lindeſayythews the death of Vigort; that Dre- 

lincourt died on the Bth March 17213 and that 'Lindeſay 

_ preſented him on the gti of May following, on which 

ke was inducted into the living before the king's 


_ writ iſſued: aud concludes” with à traverſe that the 


church is ſtill vacant, as alledged in the declaration. / 
508 attorney general demurs to the archbiſhop's 
ple 
of 
as ſuch 
William and 
in demurrer. 
The attorney 
the church of Armagh; and concludes to the country. 
| Whaley. demurs generally to this replication; : and 
after a Joinder in demurrer, and ſeveral continuances, 
the Court of King's Bench in Ireland adjudged: the 
_ archbiſhop's plea a good bar, and the attorney gene- 
ral's replication to ley's plea inſufficient. * 


rmagh was a member of the de or enjoyed 
* Vigors, or preſented to as 83 by King 


A writ of error is brought here on this judgment, 
the general errors aſſigned, and in nulla gf err "Et 


leaded. EEE ENS nnn n 
5 In behalf of the king. it was argued, that the 
Court of K. B. in Ireland had —— in both in- 
% m. ß Pk 4 37 rev t 
Ihe court was of opinion ihat the primate's plea 
could not poſſibly be maintained, it neither ſhe wing 


ee nor that the church was à member 
0 


— a — 
* 


e crown for that 
Pary 23, in the third year of 


he then deduces the title from 


becauſe therein it is not averred that the church 
Queen Mary. , And the archbiſhop joins | 


neral replies to r ., plea, that | 
Mary did not preſent 1 to 


che deanery ; and therefore that the facts alledged 


wes 
— 


] point, not Having alledged a ſubſcription of the articles 


8 


B 


% | * f — . 


wherein are not to be taken. into conſideration, not 

bong ne by che demutrer, becauſe ill pleaded; - 
and that ale plea is a full confeſfion and avoi- 

dance Without the traverſe; | 
terial, and hay be paſſed over as ſuch... ; 
Wich reſpe& to the length of time, without doubt 
Ferpus bccurrit Reg, had there been a preſentation : 
but on this record we muſt take it that the kin 
comes befgre any preſentation bas b 


for that reaſon imma“ 


een made, a 


Dee iv cited to prove the. king Tithited in point 


time. If the 'preſentation myſt be made durin 
the lite, of the promotee, a declaration to be g 
ought to aver, his life, which bas not been done. In 
caſe of /imony,, the crown was not 1 7 by an 
number of preſentations before fat. , M. cap. 16 
nd ſhould the grantee of the next avoidance come 
100 79 755 after the death of the incumbent, he is 
entitled to his turn, i there has been no pre- 
ſentation in the interim. Had a common perſon pre- 


ſented Drelincourt, on his death the crown would have 


toft it's türn; but without a preſentation it can be no 
Plenarty againſt the perſon who has the right, which 
m the preſent inſtance is veſted in the crown, though 
the "advowſon is in another, which. cannot alter 


ge court of X. B. in Ireland having therefore erred 


In both inſtances, the judgment muſt be reverſed in 


_— and a writ awarded to admit his majeſty's 
On error in parkament, the lords were of opinion, 
that this being a civil ſuit of the crown, the writ of 
error was abated 979 the death of the king; and on 
this ground reverſed the judgment of reverſal of this 
court, A new: writ of error: being, brought; and the 
ſame record returned, Serjeant Bootle earneltly. re- 
quetied to be heard as to a new point, and objected that 
the traverſe at the end of Mhaley's plea was material; 
becauſe what preceded could not at all events be a turn, 
as it does not appear that the ee, er the 
articles; and cited 5. Co, Windſor's Caſe. inch. 
13. 2 Cro. 650. Tel. 115. But the court, in anſwer, 
ſaid, ** Then you cannot be admitted to diſpute this 


a 


in your plea, where it is as neceſſary as in the declara- 


tion, though in fact it has been alledged in neither.“ 


And abiding by their former opinions, they a ſecond 
time reverſed the judgment of the lower court. | 
On a ſecond writ of error in parliament, all the 
Judges attended and unanimouſly agreed with the X. B. 
in opinion; yet, notwithſtanding, the houſe of lords 
affirmed the judginent of the court of King's Bench. in 
Ireland. Vide Strange, vol. 2. page 837. Fitz-Gibbons. 
Page 30. Ck SO Een . 


Hilary, 33 Gre: 2. | Jobe by 2 af 4 | 157 &c, of H. 
2 Bankrupt v. 620 Widnw, erst, Fd | 


On an action on the caſe brought by the affignees 
of H. a bankrupt againſt the defendant, for goods ſold 
and delivered by the bankrupt (before he became ſo) 
to defendant's teſtator in his life-time, => 
The declaration was à common declaration for 
goods fold and delivered, with ſeveral counts; to 
which action the defendant by leave of court pleaded 
three: ern nes. 101 b 
iſt, That defendant's teſtator did not in bis life- 
time undertake, c. in form, c. 3 | : 
On this plea iſſue is joIin d. 
2d Plea ſays, that 7. 8. defendant's teſtator did not 
E or undertake in manner, c. as the plaintiffs 
have above complained againft her, at any time within 
ſix years next before the day of exhibiting the afore- 
ſaid bill of the ſaid plaintiffs. 
3d Plea, and as to the to firſt promiſes mentioned 
in the plaintiffs declaration, the defendant pleads 4 


* 


{> ation. The phaatiffs,” in reply to the defen- 
dant's ſecond: plea in dar, ſay, that after making the 
ſeveral pros in the bill; and afrer the ſaid H, be- 
came 2 bankrupt, and alſo after rhe death of T. 8. and 
within fix years next after making the ſaid promiſes, 
to wit, 28th:Nowmber, 3 Geo, . they ſued out 2 
writ- of -latizat for recovery of their damages, ci 
ES * LR * againſt 


; FP 7 


1 - 


+ 2 


after the OFave of St. 


bited their bill againſt the 15 
as aforeſaid; and the ſaid plaintiffs further ſay, T. S. in 
his life-time, and within fix years next before the ſuing 
out. the laid writ, did undertake, c. and this, c., 


To the laft plea in bat to the two firſt counts, 
ern in reply ay H. the bankrupt was, not 
) 


ndebted in manner, c. as defendant has in that 
alledged ; on which iſſue is joined, ,. +. 
Rejoinder. The defendant in eiter ee 
replication ſays, that by the courſe and cuſtom of this 
court, a writ of latitat fued out after the end of any 


: 
- 


term, is ſuppoſed to have iſſued within the term then 


preceding; and the ſaid defendant further fays, that 
the ſaid writ of /atitat in the plaintiff's replication 
mentioned, was really and truly ſued. out by the faid 
plaintiffs, after the ſaid 28th day of November, being 
the laſt day of Michaelmas term, 32 Geo. 2, viz. on the 
8th day of December in the ſame year; and that the 
writ was ſigned on the ſame day and year, according 
to the form of the ſtatute; and that the ſaid 7. S. did 
not promiſe or undertake in manner, &c. as the ſaid 

laintiffs have above complained, at any time within 
Dy years next before the ſaid 8h day of December, on 
which day the ſaid writ was really and in truth ſued 
out as aforeſaid. And prays, Cc. 

The plaintiffs demur generally to defendant's rejoin- 
der, and the defendant joins'in demurre. 

On arguing this demurrer, the queſtion was, if the 
truth of the fact could in this caſe be averred con- 
mT do Ui HI EET: LOTS CIR TORT 

The plaintiff's council raifed two objections to de- 
fendant's rejoinder, viz. -  _ 3 
1. It is an averment againſt the record, for the 18. 
of the writ is a matter of record. | | 
2. It is contrary to, and deſtructive of the practice 
of this court, and tends to deſtroy the writ of latitat 


itſelf, for the writ would be a nullity if teſted in vaca- 


tion. . 


In ſupport of thefe objeQions, plaintiff council 


cited many caſes. 3 
The defendant's council anſwered theſe objections, 


and in ſupport of his client's defence, quoted man 


authorities, to which the plaintiff's council replied. 
Per curiam, we are all moſt clearly of opinion, that 
the averment in the defendant's rejoinder, ought by law 
tobe admitted : the demurrer was therefore over-ruled, 
and judgment for the defendant. Yide Bur. vol. 2. 
7. 956. e 


Trinity, 3 Geo, 3. Cambe v. Pitt. 


This was an action of debt for 1500 l. brought by the 
plaintiff againſt the defendant, for unlawfully cor- 
rupting three ſeveral voters, &c. Note, The decla- 
ration was of /Michaelmas term, 3 Geo. 3. with a me- 
2 to Saturday next after the Morrow of All 
Souls, ; F191 


debt for 4000 l. for the ſame cauſe of action, and for 
the very ſame offences. Bay: 


The plaintiff replies, 


biting of the ſame, and before the day of exbibiting G. 
L. “s bill, viz. on the zoth June, 2 Geo. 3. the plaintifFſued 
forth a writ of latitat againſt the defendant, returnable 
on Saturday next after t 
the defendant before the return of tuch writ, 10 wit, on 
the 29th Fuly r was duly ſerved with a copy 
thereof; and that the defendant afterwards, at the re- 
turn thereof, being on Saturday next after the Morrow of 
All Souls, appeared thereto; and therefore the ſaid 
plaintiff, in Afichaelmas term, viz. an Saturday next af- 
ter the Morrow of All Souls, exhibited his bill againſt 


the ſaid defendant for recovery of the ſaid debt, and 


this, Cc. wherefore, c. 1 2 | my 
The defendant rejoins, Tat after the committing of 
the ſaid ſuppoſed offences in plaintiff's bill mentioned, 


writ, the ſaid defendant appeared by her attorney there- | 
to; and on her appearing, they the ſame term exhi- 
ſaid defendant, as executrix 


To this aQion the defendant pleads in abatement; viz. 
That in the ſame term came one G. L. and exhi- 
bited his bill againſt the ſaid defendant of a plea of 


That after the committing the 


offences in the bill mentioned, and long before the'exhi- 


Arrow of All Souls ; and that 


| 


' 


L 


. 
Al | 28 
2 


ainſt the ſaid defendant returnable on ec - 5 and long he aha te . Sbibiting t 
aft Hilary; on the return of whic 1555 | or 0 ng the 


| 


_ defendant, for the recovery of the ſuppo 


court 
_ teſted. of the term preceding; avers, that the writ of 


| ſurrejoinder, (Z. 


gument, 


| In debt on /tat. 15, Car. 2. for telling. 
0 


nd long bei a reſpective 
bills of the ſaid plaintiff and O. L. via. on the zoth 
Tune 2 Get. 3. the ſaid Gn L. ſued out a /atitat againſt 
ho defendant, returnable on Saturday next after 
be Morrow of All Souls, and that afterwards, and before 
the, 7 of the ſaid writ, and before the defendant 
was ſerved. with a copy of the writ, at th ſuit of the 
above plaintiff, or knew: any thing thereof, ix. on the 


7th July, 2 Ges. 3. he was ſerved With à copy of a writ 
at the ſuit of the ſaid; G: L. and in obedience there- 


to, the ſaid defendant on Saturday next after the 


Morrow of | All Souls, appeared to the writ of the ſaid 


to toit, on 
& laft paſt, 
againſt the ſaid 
d d debt, by 
him demanded as aforeſaid. And this, &c. wherefore, c. 

The plaintiff furreieins, That by the practice of the 


G. L. and thereupc In Mickoe nas ter 
Saturday next after the Morrow of Al Henk 
the ſaid G. L. exhibited his bill” 


# 
4 


:tats ſued out after the end of any term are 
latitat alledged to have been ſued out by the ſaid G. L. 
though teſted zoth June, 2 Ges. 3. being the laſt day 
of 0 term, was really and in fact ſued out on the 
3d day of Fuly in the ſame year, and not before; and 
that the writ of latitat of the ſaid plaintiff, teſted zoth 

une aforeſaid, was really and in-fadt ſued out by the 


ſaid plaintiff againſt the ſaid defendant, for the cauſe 


aforeſaid, long before the writ of latitat, in the ſaid re- 
joinder mentioned, was really and truly ſued out by the 
ſaid G. L. to wit, on the 1ſt day of July, 2 Geb. 3. to wit, 
at Iuelcheſter 3 and that the ſaid plaintiff the ſame day 
and year in the replication mentioned, did ſerve a copy 
of his ſaid writ on the ſaid defendant, and on his ap- 
pearance thereto, exhibited. his bill, and declared 


| - a him as aforefaid. And this, &c. wherefore, 


Co n L414 W A ln inn en ene 
Jo this ſurrejoinder, the deſendant demurred ſpe- 


| cially, pup ſhewed for cauſe, . 


1. That the ſurrejoinder does not ſupport | the. 
plaintiff*s replication; but it is à departure there- 
from, to wit, that by the ſaid replication, the plain- 
tiff, in order to maintain a. priority of ſuit, pleaded, 
that he ſued qut a writ of latitat againſt the defendant, 
on the zoth June, 3 Geo. 3. yet byhis ſurrejoinder, he in- 
ſiſted that the writ of latitat was ſued out at a different 
time, vix. iſt Fuly, 2 Geo. 3. and alſo that the plain- 
tiff has not traverſed or denied the ſervice of the writ 
ſued out by the ſaid G. L. to be before the ſervice of 
the writ” ſued out by the ſaid plaintiff, as the ſaid de- 
fendant has. in his rejoinder alledged, and the ſaid 

The plaintiff joins. in demurrer; and on arguing the 
pleadings by the plaintiff's and defendant's council, in 
which they cited many caſes in. ſupport of their ar- 

Per curiam, we think the plea bad, on the authority 
of the two caſes in Levintz and Strange; and there- 
fore there is no need to go into any of the ſubſequent 


— 


vol. 3. Page 14239. 


pleadings, Jet the defendant anſwer over. Vide Bur. 


The caſes on vbich the court grounded the aboue opinion. 
3% + Hutchinſon v. Thomas, © 


On an information for uſury, the. memorandum. 
was of Michaelmas term. The defendant pleaded, that 
ante exhibitionem informationis, ee the ſame term, 
another perſon exhibited an information alſo againſt 
him for the ſame uſury, and obtained judgment 
__ him ; on which the informer Jennings; and _ 
tained judgment. 2 Lev. 141. e 


3 + Fackſon qui tam, Ec. v. Ging. 5 | 6 


: | fat lambs 

alive; the defendant pleaded, that another perſon 
had informed againſt him, and recovered in the ſame. 
term. On demurrer, it was held ill, according to 


4 Lev. 141. becauſe the defendant did not ſet out the 
ys 


ys on which each bill was exhibited, that ſo the 
court might judge of the priority, * Strange vol. 2. 
| _ P 1 Wo Ts es Mt 


p.116 % een 
25 Te 


„ N20 00 A495 „ 
"Michaelmas, 7 . 3. Lee v. Barnen. 
Adjudted that the defendant may plead in abate- 


ment of a declaration. where it is by original, becauſe 


the pleas are different; but if the action is by bill; he can 


only plead in abatement of the bill, becauſe both decla« 


ration and bill are the ſame thing: Vid. Mod, Rep. | 
n 00 3.2169 149054 I} 

I [| though notwithſtanding in Trinit 

| Judgment was reverſed ni. Vide Mod. Rep. vol. 10. 


vol: 5. P. 144- N 1-91 I 
Tini, 3 Aun. Lapiu v. Browne, 
Brotune being removed by. habeas into cuſlod. ma- 
reſchalli, was declared againſt by the name of F. B. 
Of | 
for want © ; 
name was FJ. alſo, and live: fa It 
urged, that tho this action was by bill, and therefore not 


diſtingui ing him from his father, whoſe 
e 


within the ftatute of additions, yet by the common 
law, there ought to be an addition to diſtinguiſh father 
and ſon, viz ſenior and junior; and if the fon is ſued 
there ought to be an addition, otherwiſe if the father. 
Chief Juſtice Holt obſerved, that if father and ſon are 


both called J. S. a deviſe to F. S. prima farie is to be 


- underſtood to intend the father; but if it appears that 


the deviſor knew not the father, the ſon ſhall take the 


deviſe: and ſuppoſe a perſon deals with the ſon, and | 


knows nothing of the father, muſt he bring the action 
againſt 
— original, and the father and ſon lived in different 
counties, the addition of junior would haye been un- 
neceſſary ; but this bein 
mareſchalli, you ſhould have ſhewn, that the father 
was in cuftod. mareſc. alſo ; and therefore let it go over. 


Vid. Mod. Rep. vol. 6. p. 199. 
Micbaclnat, 7 Ann. Biſhop v. Eagle. 


+ On a writ of n_—_ brought by the cherchwürd ens 
of St. Bartholomew in London againſt the defendant, on a 


motion in arreſt of judgment; the court abated the de- 


claration in part, for uncertainty of the charge, and 
ave judgment guad computet for the reſidue. Vide Mod. 


#4 


Hilary, 13 An. Stianer v. Newton. | 


” 
£4 


On an action of treſpaſs brought in an inferior 


court, the plaintiff declares, that defendant vi & armis 
tres pectas terra Freg, &c. ipſius the plaintiff, contain- 


ing ſo many acres in ſuch a place; defendant juſtified - 
to this action, by ſhewing a right to the way by pre- 


ſcription ; on which iſſue was joined, and a verdict for 
the plaintiff, and judgment in conſequence. 5 
On a writ of error being brought on this judgment, it 
was maintained, that the declaration ſhould have been 
worded clauf. terre, inſtead of pecias; tteſpaſs being 


a formed action ; and in theſe actions where a form of | | 
be a knight of the garter, or a knight of Malta, 


words is provided by law, the plaintiff cannot alter 
ſuch form of words, but muſt follow thoſe appropriated 
by law, and none others. es he 
The defendant in error in his reply inſifted, that 
though clauſum was the. word uſed in the regiſter, it 
Was but a matter of form, and therefore pleadable in 
abatement only, and not aflignable as a matter of 
error after verdict and judgment, and quoted, Moor, 
422, where pecias terre was held good in ejectment. 
"Parker, 
opinion, that there was no want of certainty in the 
declaration, and after verdi& and judgment, it was 
hard to reverſe a judgment for mere form, but held 
that real actions being formed actions, the party muſt 


ftrialy comply with the form ſettled in the regiſter, 


though it was not neceſlary in perſonal actions. 
Judge Eyre joined in opinion with the formerjudges, 


and ſaid further, that error does not remove the writ 


nor plaint, but only the proceedings, that the plain- 
tiff in error could not be let in to make this. objec- 


wwe 7 * 


d in the fame town. It was 


Error. . 


-hief Juſtice, and Judge Powell, were of 


e. in 1 e Gor A, and pleaded in abatement | - 
In an action on the 7a/e for a malicious proſecution, 


J. S. with the addition of junior? If this was 


an action v. J. B. in cuſtod. 


tion, but from one or the other, that if the plaint was 


removed, it could not appear therein, it being only 
in placito tranſgreſſnis ſuper caſum, without ſhewing the 


matter further. 3 N 
On this, Judge Powell ave his further 
that he thought this reaſon of his brother Eyre of 
no weight, for that a writ of error in a judgment 


> 4 ww aa + nm pos ww ts. ws, 


opinion, 


& 
: 


nion, that the defen 


4 


* 
* 


; 


4 


given in a ſuperior court, does not remove the record 


or plaint, but only the proceedings; that in the court 
diminution may be alledged, but yet was of opinion, 


that writs of error on judgments in an inferior court 


removes the whole, as there was no alledging of 
diminution in ſuch inferior court. This matter was 
adjourned by the court, and in Trinity term, 12 Ann, 
was ſpoken to again, when Judge yre was of opi- 
dant, after pleading to this defect 
in declaration, could not take advantagè of it in error, 
term, 13 Ann. 


* N | 23 3 92 g 8 2 F . 1 ys $1 $ : oy: ('F 

J” : 
©" Hilary, 11 Aim, Parker v. Lang. 
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the defendant demurred /peciath, and ſhewed for cauſe, 
that the plaintiff had not ſhewn in bis declaration 


; 


the office of mar 
ment, that the plaintiff was an alien enemy; & hoc, . 
Oc. the olaintif 

— in England, et boc e. On 
demurrer. Holt, C. J. ſaid, iſt, he plaintiff ſhould. 
have concluded to the country; for alien born, when 


{| 


Adly 
fas becauſe it was pleadable in abatement to the action. 


what became of this malicious proſecution. The mat- 
ter, after argument, being adjourned, in Hilary term 


following, the court gave judgment, that the declara- 
tion was naught, for the reaſon alle 


f murrer, Vide Mod. 


dged in the de- 
Rep. vol. 10. p. 145. 210jñ . 


To the perſon of the plaintiff or 
e 
Eafter, 1 Ann. We v. button. 0 


A ſeis fas being brought on a judgment in afſize, for. 
| thal; the defendant pleaded in abate- 


replied he was a ſubject born, ſc. at 
atus eft verificare. 


N in abatement, is triable where the writ is 
rought; for which reaſon the replication muſt. 
conclude to the country; otherwiſe, where alien born 
is pleaded in bar, in which caſe the replication muſt 
conclude, et hoc paratus 1 e oo ih 

This cannot be pleaded in abatement to the ſci. 


The defendant ſhall not diſable the plaintiff from hav- 


ing execution, ſince he admitted him able to have 


< 


- 


4.14 .. Trinity, 4 G. | George v. 


> 
Ml 
he 
F 
1 
- 


e 
1 
5 


| On an action of debt, the defendant pleaded in abate- 
ment, quod ante exhibitionem billae ee ſuper ſe 


Vol. 2. page 1014. 


ment was given, quod 
2. page 1343. 


! 


judgment: idee conſiderate, off quod reſpondeat. Vide 


; Raym. vol. 2. p. 853. „ 


Hilary, 2 Am. Nutt v. Mills. 
o which 


ordinem militarem et jam miles ęxiſtit. plea 


the plaintiff demurred, and offered in demurrer, that 
the plea is uncertain, inaſmuch as it did not appear 


what ſort of knight the plaintiff was created, he might 
Co 
per.curiam, ords militaris is certain enough. It was then 


ſaid, that there was no venue laid where the plaintif 


ſuſcepit ordinem. Holt, Chief Juſtice, ſaid, there need 


none, becauſe the plea going to the perſon, it ſhall be 
tried where the action is laid. R demurrer, the 
plaintiff has confeſſed himſelf a knight. Vide Raym. 


e e e e e, ea 
Hilary, 4 Ann. Pie v. Cooper. 


In an action on the c, the defendant pleads in 
abatement, that the plaintiff was an alien 2 and 
laid no venue. On demurrer, the plea was held good, 
and that the plaintiff might have replied, that he was 
born in England, generally. But if fuch a matter 
is 1 in bar, it muſt be pleaded with à venue, 
and the plaintiff muſt reply, that he was born in-ſuch 


a particular place in England: and accordingly, judg< 
Gill m; vol, 


caſſetur. Vide 


* b; "4.x «4 
* : 7 7 
a * 


* 


* 


2 Ta debt on affn 


laintiff's uſe, and on an in/imul computaſſet, the de- 
ndant pleaded, that the plaintiff was an alien . — in 


. 
A 
- . - 
- ” - 
, * x 

* S 

x * ” = 
1 2 a c / / | 

4 / 7 ” 
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France, 4 ſubject of Lewis 14, | Kong of Frante; and an 


enemy to the King of England, and that his parents were 


native ſubjects of that Prince, and not under the obedi- 


ence of the Hing of England, and that he was at the 
time of filing the bill, and now is, ohh „ to the 
King of France, an enemy to the King. It was re- 
plied on the part of the plaintiff, that he was at the 
time of the promiſes made by the defendant; and now 
aihs, in this kingdom, by licence and protection 


of the King, viz. apud ſuch a: place. On demurrer, 
e x | Mod. Rep. vol, 11. page 137. 1 


1 was given for the plaintiff. 
Per curiam. This is 4 good replication; where the 
plea is in abatement to the writ, and relates to the 
perſon, it muſt be tried where the writ is brought, 
and if an alien enemy is pleaded in ſuch cafe; ſuch plea 
muſt conclude to the country; but if an alien enemy 
is pleaded in bar, the plaintiff muſt reply, that he 


as born in ſuch a place in England, and this he is, 


ready to verify. This reconciles the difference in the 
books concerning this plea. A plea of an alien enemy 
to a ſci. fa. on a judgment in affize, has been held a 
bad plea after a judgment in freehold, if recovery in 
freehold, but it is a good plea to the original aQtion. 
Vide Forteſcue, page 221. SEE, 0 


Eaſter, 8 Geo. Curvwin or Colin v. Fletcher, 


In debt on bond; the defendant after a general im- 


arlance, pleaded /tat. 1 Geo. cap. 13. ſect. 23. and recu- 
2 in Klabiltt⸗ of the perſon of the plaintiff. On 


demutrer, it being objected, that this plea ought not 
to be allowed after imparlance, in wy am whereof, Co. 


Lit. 128. Mod. Rep. 14. Lev. 343. Vent. 76. 135. and 
ſeveral other authorities were quoted; the defendant's 


. council in reply obſerved, that the caſes cited were all 


on pleas in abatement to the writ, and when it is abat- 
ed, the plaintiff is intitled to a new writ z but that this 
plea is in diſability of the plaintiff's having any writ 
at all during his recuſancy, Several other objections 
to this plea were offered by the plaintiff, for that it 
concluded a prout patet de recordo, whereas it ought to 
have been immediately pleaded with a profert hic in eu- 
22 pede ſigilli, and that fat. 3 Fac. cap. 4. gives the 
ſeſhons power to make proclamation againſt recu- 
ſants to render themſelves, &c. and if they do not, and 


ſuch default is recorded, it ſhall be as ſufficient a 


conviction as a trial by verdi& ; whereas the defendant 
has not pleaded any ſuch default recorded at the ſeſ- 


ſions, - Fourtbly, that the plea was ill concluded, it 


being, that the defendant eat inde fine die, when it 
ought to have been ideo loquela prædict. remaneat fine 
die quouſque, diſability being only temporary till 


conformity; and, laſtly, it was obſerved, that the 


defendant did not ſet forth that the plaintiff had 


not taken the oaths ſince the King's acceſſion to the 
crown; becauſe, had he taken them ſince ſuch acceſ- 
ſion, the ſtatute did not extend to him. The matter 
was adjourned: in Trinity, 11 Geo. the court granted a 


reſpondeas ouſter agard without further debate, ſaying 


ſuch plea could never be ſupported after an imparlance. 
Vide Mod. Rep. vol. 8, page 44+ Stra. vol. 1. page 521. 


By demiſe of the crown, and death of 


parties. 


Eger, 11 WW. 3. Wicket and Foot v. Cremer. 


A. and B. ſued C. and recovered Judgments C. 
brings his writ of error, pending which B. dies, A. 
ſued out two ci. fa's. againſt C. and on two nihils re- 
turned, took out execution againſt C. and execu- 
ted the writ. On motion to ſet aſide the execution, 

a erronice manavit, the writ of error not abating by 
the death of the defendant in error, and of courſe the 
execution of the judgment ſuſpended thereby, the 


court were of the ſame opinion. Vide Raym. vol. 1. 


„PCC 
Micbaclmas, 5 Ann. Falmouth v. Strode. 


In cjefment, the defendant died the day before the 
7 yet the cauſe was tried, and after a long de- 


fence, judgment given for the plaiatiff ; on e 


8 11 * . * 5 i 
LT „ a fog SI 4 : 
= 


7 in arreſt thereof, it was . objeQed,.. that this being 
matter of fact, and not aſſignable after verdict, the 
repreſentative of the defendant ought. to bring a writ 
of error 8 
_ Chief e obſerved, that if the defendant 
had died the day the aſſiges began, though the cauſe. 
had been tried after, ſuch trial had been good, though 
he had died at one of the clock in the morning, for 
n law knew of no fraction of a day, and Cited | 
helley's caſe. 1 Co. The matter was adjourned. Vide. 


* * , ee 22 
a mimi“ * 


1 ; * 


On an ejement brought in Devonſbrre the deſen- 
dant died the day before the aſſizes began at , reler, 
and upon a trial on full evidence, a; verdict was 
given for the plaintiff; on „ eſt of judg- + 
ment, the court N that the ai of either 
party before the aſſizes is not remedied by the ſta- 

tute: but if the party dies after the aſſizes begins, 
though the trial be after his death, that is within the 

remedy of the ſtatute ; for the aſſizes is but one day in 
law; and this is a remedial law, and to be conſtrued 
favourably. 2. The court held that in this caſe; it 

vas in their diſcretion, on motion to arreſt judgment, 
or oblige the party to ſeek his remedy by a writ of 

error: accordingly on their refuſal to arreſt the judg- 
ment, the party brought his writ of error, that the 
point might be tried by a jury. Fide Salk. vol. 1. caſe 21. 
. | I 4 | 


© Hilery, 1 Gro: Tee wed 6800 „ Kelp. | 


In an action of covenant brought on an indenture. 
of leaſe, ſigned by one W. R. whom the plaintiff had 
impowered by letter of attorney, to demiſe his eſtates 
in Barbadees, in which leaſe the defendant covenanted 
with the plaintifts to pay the reſerved rent, the de- 
fendant pleaded in abatement the death of Mrs. 
Lowther fince the laſt continuance. , It was infifted 
for the plaintiff, that by. fat. 8th and gth . 3. the 
action ſurvives by ſuggeſting the death of. the party 
on the roll, and therefore that defendant's plea in 
abatement ought to be quaſhed. But the court would 
not quaſh the plea on a motion, wherefore the plain 
tiff ſuggeſted ſuch death on the roll according to the 
ſtatute, and. proceeded in his action. Vide Mod. 
Rep. ol. 8. page 116, 5 7 F<. a: 


Abele, i Green; The Ring ve N 
The court held that proceedings on an information 


in nature of a guo warrants do not abate by the de- 
miſe of the crown, Vide Strange, vol. 2, page 782. 
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Atteptante. 

Of rent, or any other thing in ſatiſ- 
3 % 
Hilary, 2 W. & Mary. Symonds ve Cudmure. 85 
In gjedtment for one meſſuage, &c. in the pariſh of 
St. P. in the city of E. on the demiſe of N. M. &c, _ 

To this ſuit the defendant pleaded not guilty, and 

the jury found a ſpecial verdict, via. . . 
Sir V. A. tenant for life, remainder in tail to V. 
his eldeſt ſon, and he being impowered to make leaſes 
for 21 years or three lives, reſerving the antient rent, 
did demiſe the ſame to C. M. for 99 years, if R. and 


„* — 


N. N. ſhould fo long live at 8 J. 10 5. per aun. 
Sir V. A. died, leaving a ſon and heir, viz. V. 14. 
who being ſeiſed of the remainder in tail, and of the 
. reverſion in fee, expedtant on the determination of 
the eſtate to C. V. did by indenture releaſe the ſaid 


| rent before the determination af ſuch eſtate, and did 


demiſe the ſaid premiſes to E. V. for 99 years, if 

'G. and 4 , ſhould (9 long live, to.ake ed aker | 

| the determination of the eftate to G, W. 9 
1017 0 7 f 10 + 7 BIN © 
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N * Fo leaving. A fas and 
and he 52 ue in tail, levied a fing 


\ 09 88 tt: 
id t 
— when eee of wh enz 


lawful ? | 
pla $ council ava 4 the eſtate tail 
— i ia dared by the fe, ua 


— 17 8.2 
mine p 
tance were fee 
the donee bad 4 es ample o 
and _ fine have barre 
— AR ' the enen lar, being made 
ue, by preventing 4 tenant in tail 
re to my | 


femple, and before lat. de donis, &. 


jonal. in this eſtate, 
his iſſue ; that this 


—_— — le ia ſuch oe 2 
art a fe n ſuc 0, 
235 Te 3 in tail wel ave brought his 

ion. 


Hen. 24. F 32 Hen, 3. cap, 34. a 
IT AM 7552 hat in wi to har N by 


would bave worke 


That if the leaſe was not voidahle, it muſt remain 
good while any of the iſſue in tail were living, though 
at reaſoning could nat hold, for the books expreſsly 
ſay, that aliegatio ons made for the benefit ot iſſue in tail 
are © bloding, g, Or i 1 10 
n 21 4 the nne mult gave tt e me powe 
| the 5f hag . the fine p; led, and Cited 
r N. wit ſeveral others, 
be ee eaghit urged, that the leaſe tor 
year 2. not to be voided b . iſſu uf io tai 
Ne Ailing out © Ne Fut tall, and alſo out of hy 
reverſion ; that the fame might he a good leaſe, though 
ht be barred by the fine, for the leaſe was 
mig MH. when tenant in tail, and therefore could 


fue 


the tail m 

made by 
not be voided againſt his 
a fine, the eſtate tail becomes 7 ! 


iffue ; the iſſue having levied 
18 1 

ie being a 
the 


nizee cannot come in privity 
cannot void 


meer ſtranger, and therefe 
jeaſe, and fy 
of ſeveral oa 

The court in Hi lary term, 4th and 5th V. and 
Mary gave judgment on this cafe for the defendant, 
and 4 that the cognizee of the fine could not void the 
Jeaſe made by 
for ſuch their opinion, v:z. 

- har it was an intereſt derived out of the eſtate tail, 
and-charged the reverſion in fee; that after the deter- 
mination of the leaſe, made by Sir V. . his fon, 


of 12 


re this 


That if the leaſe was net void, but voldable' only 
bythe iſſue in tail, yet after he Rad paſſed a fine, the 
nie could never vold it, bęcauſe — in privity to 
eſtate tail, which is-extingui 

cognizor having once diveſted We f of the power 
| he hag t avoid the leaſs, can neyer after transfer it 


to che cogniner. | 

_ -By 0 Hen. 8.: che eſtate tail is barred, the 
words of — ſtatute being, * - fine levied 
extalled onthe og or, or any F bis que 

bar apainf? the poor ond . 

; tail; 

. The court "rag n Betermined on this Autute, 
that a fineHlevied by a remainder man in tail during 
the eſtate of a tenant for Jife, was an extinguiſh- 
ment of the entail ; and on this principle that 
—— deten fee ſimples in one 


d fee * on the 
8 1 tail dyi 


ing without iſſue, and an 

N * — out of the rever 
 -. Phe acceptance: or #efuſal of rent eannot operas 
either to aſſum or avoid the leaſe, for unleſs 
58 Be Ra enter, the leaſe. ſhall not be avoided. - 

The count Z a it as cheir opinion, that 11 
e tenant in tall, having alſo the reverſion in fee, "an 
made by ie us oat of both the N 


. 


the 
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w 3 


for the | 
—— before | 
. e with livery had been 8 the ſame- | 


| had not performed the covenants, and aſſigned the 
breach in non- payment af twenty-four bottles of . 


it was voidahle by the iffye ip tall, | 


— his arguments by the authority 1 


M. and gave the following reaſons | 


who had the remainder in tall, mighe by recovery | 
dare barred the eſtate rail. 


ore, 
and his a clarmin fe 1 
noyfors claiming t 7 from the pature of the eien, maß be A lan- 


. 4 


an 4 ——.— way 85 
d; that at common = all effates of inheri- pay * 
bottles of Canary SUR. The 


made his will, and ap 
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| þ ind therefore in id ea 
| gue, thou 
| © Phar 


the plaintiff, 
| that My 5 bad gi 
| this ion you 10 1885 


the FE ant Tos 


4 . wiſe, 
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＋ prove t it 


| vent; n 
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vying the 


72 


| reve ih de. 
Hilary, 3 Wand Mary. FG LA _ 3 


th. extigh nn ue tail, by. 
N 1 co 2 * u oa 
| EN 1 


On error 1 ſe ML ele 
an achion rumen, the x 10 Dy”; wy har ths 


Was Þ af certain ce my, os Tem $ 2 7 


for a certain term af years, an 

ſame to R. G. for tw Boys vesrs, under 1 a 725 
18 3 which by ſuc iſe he N to Fea 

the faid mow! Re Rt 


Kd 
before a leaſe 
+ hs to that 
ere fete en AE Pet 


8 S. G. ſole #6, and | 


year te dh 


thereof, and ſoon after 
The executrix proved - faid will, and t — 
ſeſſion of the pad premiless ar and \afrervr ds aſſigned th 
ſaid term to Pit Yefend ant at aw, who en- 
tered and was poſſeſſed, Ec, That he the ſaid Pitcher 


2 


The 4 T. P. pleaded, that Nen the hid 
LIT rent a he affign ed his intereſt tg 
4 bo did not plead notice ver to the HA 
are had accepted the rent. | 
GCN | 


On demurrer, judgment Was iven in 
on which a writ of error w * in 


this court, and the common errors. agree 
The queſtion before the court 


I, dee the defendont Fo ought rohane pleaded, 
ven the plaintiff T. "tice? 
whether 


15 Fal ee aftes. this 


A 6 
al 
Ears 


due for two years, and for arrears of rent, after the 


| | fignment made to him. 


aſſignment 7 e 
0 the l poin 


9 


hgament, ** out h 


ice ther 


for atherwiſe the daa ple not kn 

' whom ta. bring his aRtion hore to frek his re» 
E 
338. in fuppark is Ar 


The 1 of e/tate ts transferred by this aflign- 
0 


that pothing remains on whic ti | 
fixed: which is a bar to — —5 by "ihe p Ah i zl 4 - 
f baue taken 57 * 0 n- 
| is dal N. to lhe 


ment is ma 775 
perſon in pollefan 15 9 10 K. takep ta ha the nde. 

To the fecond paint; thatit was nec ſſary 8 775 f 
the — to ſead | lat he * Added uch a gn- 
ment, yet the plaintiff cannot haye 7203 
this defendant, becauſe no clio n Gi to ſup- 
port ſuch action, either a 2 of contract or CO 


muſt be Proved: In this Nr 1 ae 
E 


is pretended to between them, t _—_ 
a0 A of an executrix of a term; D Privity 
, that can only r yo ſa lang as wy U Hate Exe 
27 no e ' 5 this point, the 
955 of Overten Vs 1 all 155 N pass 55 J. * 
cited as a caſe in point, 
- | An objettioq aroſe, that "ey Yon. Was brought 
as well on the covenant far the oy wine, as far the 
rent, and ende jamages were given therean, = 
verdict t is naught in . £ 3 wine Degets an | 
of covenant, it 4 nd nat a rent. 1 
therefore cknnot be 2 1 the defendant, who 


covenant 
The plaintiff's ouncil t his 
cular obj ein there ty e 2 8 


there —_ a Ln ſt temai 
ſtanding the 4 enment, wh e 
ed, that if the law was other- 
— ets would ariſe, the let or Wide 


notice given, and 4 
to bring hie en rity 
EI cs 
Gat 


great miſchi 
50 ainſt the v 
1 NE 
One 


ger to 


the a B 


7 * | 
in 45 5 te 18 


. 


it was not material whether it was conſid 


Court 


Grvation, tec. the plaintiff's council anſwered, * 
ervation or not, it being a which aroſe by 
N. the —4 Jemiſed, — muſt attend the 
ſame, and cited 1 Inft. p. 385, in ſupport of his argu- 
t. | 15 
aer to arguments, in Eafey term following, 
judgment was given for the defendant in the original 
{11 ation; and the judgment in C. B. reverſed. The 
being of opinion, 94 was charge 
by reaſon of the land 5 an 


that the 
that when he had 


abl 
>. with his eſtate, it was not reafonable he ſhould 


rted 
| be any lo! of the 
leſſee is till bound to perform the covenants in the 
Teaſe, fo long as ſhe has afet?. Vid, Mod, Reps vot- 
WNT; i N14 18 ik oy Ol 
Adjudications of the tourt on ſeveral 
pPeooints relative to 1. 


N. "RY is Bound to actept 4 thing by parcels, to which he 
ad 4 in $f if 1 
 - Mdjudged; that where a perſon is intitled to a thing 
in groſe, he is not obliged to accept it by parcels ; thus 
for example, if A. is boi & to deliver ten pipes of 
wine to B. and tenders hid a part thereof only, B. is 
not compelled to accept it. . 
2. ſor is nit bounid to accept part of the rent dis, 
Thus where the leſſor diftrains for re 
and the leſſee tenders part of it, the ſeſſor is not bound 
to accept ſuch part; but if he diſtrains for arrears 
due at ſeveral 2 on which the rent ought to be 
paid, and the leſſee tenders the arrears due on fuch a 


day, the leſſor is bound to accept it. The caſe is the 
ſame if the leſſor brings an action of debt inſtead of diſ- 


ago, for rent due on ſeveral days, but if there is | 
no te | 


er of any part, and the leſſor obtains judgment 
for the whole, it then becomes an entire duty, and if 
n execution ſued out the leffee tenders any part of 

the rent, the leſſor is not bound to accept it. 


Nuither is the plaintiff in detinue obliged to accept fart. 
Thus in detinue for divers parcels of an if the 
plaintiff obtains judgment for the whole, and after 


execution ſued out the defendant tenders a part to the 
plaintiff, he is not bound to accept it, hs 


Ther can be no entry for after acceptance of 


a forfeiture 
the rent. 


A leiſe was granted for a term of years, rendering 
rent, the ſame to be forfeited if the leſſee aliened or 
affigned to another; the leffee aliened, and the execu- 
tor of the alienee paid the rent to the leſſor, and though 
it was not alledged, that he did know the leaſe was 
aliened, viz, by aflignment to another, but only that 
he (the leſſor) knowing the other to be the executor 
of the aſſignee, had accepted the rent of him; it was 


adjudged that the leſſor ſhould not enter for a forfei- | 


ture againſt his own acceptance, for it ſhall be intend- 
ed he had notice of the aſſignment, if the contrary 
does not appears See Witchcot's caſe 2. Cru. 39%. 
| A cavinanit to repair, binds the affignee of the lf. 
Thus if the leſſee covenants for him and his affig 
to repair, the aſſignee of the leſſee by his accepti 
ſuck pany: is liable, for this is a covenant which 
runs 'with the lag, (> Pot OD 


A huſband and wife made leaſe of the lands of the 
wife, the huſband afterwards died, and the wife mar-. 


» 


"A 


rent at Micha? 


any longer liable, becauſe the executor of the 


| 77 


' he by his acceptance of the rent had affirmed che 

„ pranted 20 3, 2. for- til wondbig 
( Ee Was r U » 0 9 

. with a clauſe of re- entry for non- 

ment, the rent was in arrear, and afterwards the 

ay brought an action for the rent. Adjudged, that 

notwithſtanding this action he (the leſſor) might ſtillł 


ww 


/ | enter for a breach of the e the action for 


the rent not affirming the Jeaſe, becauſe it ſhall be in- 

tended to be brought as for a duty due upon the 

contract; but if he had diffrained for the rent not 
being paid on the day, then he could never 'after- - 
| wards have entered for a breach of the condition, the 
affirming the continuance of the leaſe, » 


211. N 1 * + 


mum acttptance of the rent dier mt affirm the leaſe. © 
A gift was made to the huſband and wife, and to 
the heirs of their bodies ; they afterwards made a leaſe 


I | of the lands, reſerving rent on ſuch à day, with z 


_ clauſe of re-entry ; the huſband died, and the rent 


| being in arrear, the iſſue in tail acce the arrears 
| | of rent due. 4 2 


judged, that this was no affirmance 
of the leaſe as to himſelf, becauſe the rent was not 
due to him whilſt his mother was living; but ie 


r rent in arrear, 


|| and to ſuch he is bo 


gns . 


would have been an affirmance if he had accepted-ic 


2 
= 


* 


Be of rt he ee 
e 


. Adjudged, that an acceptance of a collateral mat- 
ter is no bar to the title of a freehold, and that an ac- 
ceptance of rent after the day of payment does not 
| bar a right of entry veſted | 


| f by non-payment, becauſe 
the rent being a duty, and owing, the party might 

| well accept it; but it is otherwiſe after a Bree taken, 
or the rent is accepted at another day ſubſequent, 
' for either of them affirms the continuance of the leaſe. 


; ; 121 MTs 135 8 21:4 FF 
A leaſe for years, on condition to be void if the. 
| lefſee aſſigns over the term: the leſſee afterwards made 
an aſſignment, and the leſſor knowing of ſuch aſſigu- 
ment, accepted the rent. Adjudged, this will not, 
make the leaſe good, becauſe it was abſolutely. void 
before the acceptance. Vid. Salk. vol. 3. page . 


By fat. 32 Hen. 8. a grantee of a. reverſion is en- 
abled to enter land, &c- for a condition broken, and 
to bring an action of covenant,” &c. Caſe. A leſſee 
for years, covenants for himſelf, his executors; Ac. to 
build an outhouſe on the lands of the leſſor, and after - 
wards the leſſee for life aſſigus his eſtate to 7. S. The 
queſtion before the court was, Whether ſuch 
might be charged in an action of covenant if the 
outhouſe was not built? It was inſiſted that he could 
not, becauſe the aſſign or had covenanted only for him 


* 5 £>. 
HS 2 

. 1 8 

0 * * 2 


— 


| ſelf, his executors and adminiſtrators; leaving out 
the word 4 


Adjudged, that the 4 + by the 

ficfion of the lands, had made him- 
I the 1 with the 
is one, and building is another, 
nd | » without being named by that 
| ſpecial word affgns, but not to any collateral: cove- 
| nants. Vide Salk. vol. 3. page . 
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A leaſe for years: was made to 7. J. rendering rene; 

which, being in arrear, the leſſee died r 

adminiſtration was granted to the deſendant; om an a- 

tion of debt being brought for the rent, he pleaded. 

that the inteſtate had aſſigned the term, and after ſuch 
aſfianment, the leſſor had accepted rent of the ag 
nee. Tbe parties were at iſſus on the 28 of 

| the rent, and the plaintiff obtained a verdict ; but be- 


47 


| fance o 
| (elf ſubjeR to al 
land, of which repairin 
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ried in, and = ſecond bufband 2 che rent. 
Adjudged, at Þy ſuen acceptance had. affirmed | pars pf the rent became due pending the action, 
the leaſe, From gone. ho wite herſelf, becauſe. the, the Plain ub mover wbeato ju | — Fade: Salk. 
Had reigned hor de ion to hr ſecond huſband, and | vol. J. Page 4. un ch 
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of years to the defendant, rendering rent at Michaelmas 
bo Lady-day ; in ſuch leaſe the defendant covenanted 
to pay the rent, &c. the leſſor afterwards granted the 
reverſion: to the plaintiff ; to which grant the defen- 
dant attorned, and on an action of covenant brought 
againſt him for non-payment of the rent, the defen- 


dant pleaded, that he had affigned his term to D. D. 


before the reverſion was granted” tothe plaintiff, - and 
on demurrer,  * | 
Per Chief Juſtice Holt, This plea is ill, for the de- 
fendant ought to have ſet forth, that the plaintiff had 
accepted rent from the aſſignee, or that he had notice 


of the aſſignment z but if this bad been pleaded, the 


plaintiff ſhould ſtill have judgment, becauſe he being 
grantee of the reverſion, may maintain this action 


againſt the leſſee even after the aſſignment of the 


term, and though he had accepted the rent after ſuch 
aſſignment; and this he might do on the expreſs co- 


venant of the leſſee to pay it, which is a covenant that 


runs with the land. © Fide Salk. vol. 3. page 5. 


4 


© Miichaelmas, 7 We 3. Tal v. Baer. 


-- In-an adion on che caſe on à quantum meruit hr 
opere et ſervitio, and an i/imul computaſſet, for 51. fol. 


vend. whenever required,” Sr. 


- "The defendant pleaded that it was agreed between 
him and the plaintiff, that the defendant ſhould ] 


ive, and the plaintiff ſhould accept a bill of 5 l. in 


atisfadtion of What was due to him, and that he did 


accept ſuch bill according to the ſaid agreement. The 
plaintiff replied protgflando, that he made no ſuch 
Agreement protgſſa do etiam, that there was no ſuch. bill 
given, pro placito dicit; that jt was under ſeal. On de- 
murrer to this replication, it was held good. FYide 
Mode Reps ol. 5. page 6." 
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WW. 3. See Roll 58 
| | Th an ation on the ca/e on an indebitatus tt, 
and a. quantum meruit laid in the declaration, the 
defendant pleaded in bar, that he gave the plaintiff a 


beaver hat, which he accepted in diſcharge of the 


debt. o r e 
The plaintiff replied by preteſfatian, that the defen- | -; 
dant did not give the hat in ſatisfaction, and traverſ- | ;; 


t the hat in ſatisfaction, 


* * 


LEY he did acce 


n demurter, defendant's council objected that ales | 
erial, for the giving is the direct- 


traverſe was 2 
ing the matter, which ought to have been traverſed, 
and not anſwered by 1 and cited. Pynells 
caſe, 5 Mod. Rep. p. 117. 677, 678. in ſupport of his 
arguments. | : 


The council for the plaintiff replied, that either 


the giving or the acceptance of what is given in ſatisfac- | 


tion may be traverſed. 


— 


Fer gurim, Where a thing is pleaded by way of 
concord it is ifſuable, but if the concord is not execut- 


ed by giving and receiving, it cannot be pleaded in 
bar to the action; the beſt way of pleading it is, by ſet» 
ting forth that the thing was given an 
full ſatisfaction. The plainti 


therefore had judg- 


ment. Vid Mod: Nep. vol. 5, b 86, Dol. 12. p. 88. 
Rayms. vol. nl 55 ll a | pw n 
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In debt on bond brought in Londen, a feoffment of 
land in a different county, and an acceptance of the 


ſame in the above vill in ſatizfaction of the bond, wis 


pleaded in bar; on ſpecial demurrer, becauſe the ac- 
ceptance was not laid in Londot, Per turiam: The ac- 


ceptance*muſt be laid where the feoffment was, it be- 


ing local; but had it been a trauſitoty matter, the de- 
fendant's plea ſhould not have — it foreign, and 

wich- 
Out an affidavit of the trutii thereof : 8 te 


ſuch plea when local ought not to be ac 
plaintiff was permitted to diſcontinue, 


| onitinue, on payment of 
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1 
Bafer, 3 Goc 3. Pillen and Roſe v. Im Miereh und 


1 
. 


on the acceptor to pay the ſame; the end of their in- 


5 2 their currency, proves it, and requires that 


it ſhoul de | . 
change are confidered and declared on as ſpocial con- 


-* ditches unſcoured. 


be ſo. It is on this. principle bills. of ex- 
tracts, though /cgally but /anple contracts. 
Ana , wo is virtually an — 
tance of ſuch bill! The acceptance need not be oa 
the bill, it may be by collateral writing. | 
A promiſe to accept is the ſame as. an actual - 
tance ;. it will bind, though the acceptor has no effects 


in hand, and without conſideration. Vid: Bur. vol. 3. 
page 1674+ and Stra. vol. 1. p. 648. 1 
o . 2 + ot I 2 1 | a | 8 1 * i p 
Accord. 
|  Zdfer,4W.t& Mary. Adams v. Taplings 


On an action of covenant, the breaches aſſigned were; 


That the houſes RINGS wa & repair, that the locks were 

taten away, that the hedges were broken drum, and abr 
j To this action the defendant 
made between him and plainti 


leaded an agreement 
Þ wa. thes be ſhould 


' employ a workman three or four days in and about the 


man, Sc. 


nf 


| there a leſſer ſum cannot be 


from 4 Med." 
1 430. C. Salk. 


repairing of the houſe, which was to be a ſufficient 
ſatisfaction, and that he had employed ſuch work» 


On this plea iſſue was joined, and a verdict was 
given for the'defendant; ; : 
The plaintiff moved in arreſt of judgment, and of- 
ſered the following exceptions. f . 
1. Where an accord and ſatigfaction is pleaded, it 
muſt be real; in this caſe, it was no more than the de- 


fendant was obliged to do. 


2. That he had aſſigned ſeveral breaches, and the 
defendant had my anſwered to the repairs of the 
houſe, which is a diſcontitiuarice in pleading, and not 
aided by a verdict. en op apt bog ab rt 
3. That the ſatisfaction is uncertain, viz. to em- 
a man to work three ot four days; and for theſe 


ploy 

reaſohs judgment was ſtayed. - 3 
Per curiam. In cavenant where the damages are un- 
certain, and to be recovered as in this caſe, a leſſer 


thing may be done in fatisfation, and then accord 
15 9 is a good ple. n os na 
n debt 


on bond where ray ſum bo be paj 0 15 880 | 
paid in ſatisfaRtion of a 
ap. | Vide Mod. Rep 1 vol. pa page 88. e I a te 


4 


4 ESSE IN, 22 HERE 22 "ue . HF 3 4 
On a writ of error from the C. B. in an mdebitatys 


F7 bitatn 
h ainciff a note of hand for £L. in fatiefations whick 
he plaintiff accepted in ſatisfaction. To this pleat 


ſame 


, 


l 


% p 
+ 
16 by N N 


, 


| Pex Proto Chief Juſtice, We are all of opiniovy. that | t, 
| | B. ought to be reverſed, The explanation put on this 

; x1 th .* 
| no leſs than 


the defendant's plea is net good, and judgment mu 
be affirmed ; the plaintiff at law having had a good cauſe 
of action, the ſame can be extinguiſhed only by a ſa- 
tivfaQion which he agrees to decept. The 


tie agreement 
alone is nok ſuMcient, it muſt be made appear to- the 


court, that the ſame was a reaſonable ſatjsfaQtion, and 
not the revurſe, an unreafonable one, as in this caſe, 
if 5 J. be not ſatisfaction for 15 4 a fimple con- 
tral to pay that ſum cannot be a ſatisfaction for ano- 
ther ſimple contract of three times the value, On 
bond another ſutisfaction has never been allowed to 
be pleaded in fatisfaction, unlefs the ſame put the 
plaintiff in a better ſtate, ay by ſhortening tho time of 

yment, Ce. Indeed the pray the plaintiff in a 

etter ſituation only is not ſucient ; as for example, 
a bond with fareties is better than a ſimple bond, and yet 


that will not be a ſatisfaction. Vide 1 Brownl. 47. 71. 
2 Rol. Abr. 470. The judgment therefore muſt be 
affirmed. 2 Str. vol. 1. page 426. i 


Michaclimas, 10 Gee. Paine v. Maſters 


On an action en the cafe, on a promiſſory note, 
the defendant pleads the delivery of twenty hogſheads 
of claret in ſatisfaQtion, and which ke the aforeſaid 
defendant (inſtead of the plaintiff) received in ſatisfac- 


tion. 


On a general demurrer, it was objected, that the | 
averring the delivery of the wine to the plaintiff was | 


not ſufficient without ſhewing his acceptance of it, 
which was "wanting in this caſe, by the defendant's 
name being put inflead of the plaintiff's, and cited 
Sall. 629. and the eaſe of v. 2 in K. 
. Hilary, 3 Geo. in which cates the court held, that 
the bare pleading he gave the thing in ſatisfaction, 
without ſhewing that the plaintiff received and ac- 
cepted it as ſuch, would be inſufficient. 

Per curiam. Judgment for the plaintiff. Vide Stra. 


vol. 1. page 573. 


Michaclnas, 11 Geo. Myvil v. Stapletons 


Error. 
Shelburng v. Eundem. | 


On a writ of error brought on a judgment in C. B. 
| 


In debt, where the plaintiff had declared, that by a 


writing between him and the defendant, it was ag 
that the plaintiff on payment or tender of a certain ſum of 


money by defendant on or before the day of ſhutting | 
conſideration of the transfer, but of the covenant to 


up of the books, ſhould transfer to him 200 J. South Sea 
ſtock, for which conſideration the defendant agreed, 


that he would on or before the ſhutting of the ſaid books 


necept ſuch ſtock, and would at hat time pay for the 
fame. In this agreement there was a rovil to enable 
the plaintiff to ſell out ſuch ſtock, if the defendant did 
mot accept it as aforefaid. The plaintiff ayers, that 
he was at the Sonth Sea houſe on the day of | | 
the books, and then offered to transfer ſuch ſtock, but 
defendant never appeared, on which he ſold the ſame, 
and brought his action for the deficiene . 

The defendant pleaded a fzoffment in ſatisfaction. 


On demurrer Judgment was ous in C. B. that the | 


Plea was good: Idee guerens nil capiat per billam. 


It was 


reaſons on which the court below grounded their 


judgment were not right; yet whether on the whole | 
12 ſueh judgment was warranted, was the queſ- ; 


cord 
tion that came before the court. 


On error it was obected by the council on behalf of the + 
Jeſendant at law, that the plair tiff in his declaration 


Had not ſhewn any caufe of action, for that the cove 
' nant to pay was only an acceptance, and in this caf 
there was only a tender infufficiently alledged, but n 
© neeeptance, The defendant covenants to accept o 


or before the ſhutting the books, and igen on fuch ac- 


- ceptanhce to pay. 


ke council on behalf of the plaintiff at Jaw infit- | 
COVE=- * 
| or Had not, the p ment ih | 
atis faction admits very thing neceffary to 2 | 


ed, that in the agreement there were yi 
 *Hants, or if there Hal not, the plea of a fi 


Then ro de fatified, aud pired Cys, Gor, 3 
. "x46, Hob. 233. 198, 3 d 190. 1 J, 405. Ihe 


po 
. 3h . N * 
„ 


AS 


reed 


f ſhutting | 


r 


| ency of the ſtock, 


* 2 ä — 


tune accipere ef 


held that fuch plea was bad, and that the 


fendant, when it ought to have been for the 


| of for him, and. to 
| was the plaintiff's. bailif, 7 erchandized the {aid 
goods, and that the plainti ought 
2 


GC — — « 
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Pratt; Chief Juſtice, 1. think-the judgment in G. 


one, for it is 


© t i * 
to diſcharge kimfelf of 


F. Accord. > | a N 
Eyre, Jaſtice« This being an action for a deſiei- 

I am of opinion that the mutual. 

ufat are neceſſary 


remedy is loſt; if ſa, a texder and ve | 
ta ſell the ſtock. 


to be averred to entitle the plainti 


The tender is not ſufficient either as to time or place ; 


as to the time, if nothing is ſhewa to the contrary, 
the laſt part of the day is what the law appoints, and 


the plaintiff is deficient in that; as to the place, 
| 1 ſhould have averred, that the South Sea 
bou 


is the proper place, for we cannot take notice of 
. Parteſcue, Juſtice. If it be neceſſary ta auer a ten- 
der, the plc muſt be naught. In this I am not clear- 
I thiak that payment is ſo far fram being to be ſubſe- 
quent to, or on acceptance, that the very firſt at 
which ought to be done according to this contract is, 
that the plaintiff ſhall on paying transfer, and the ad- 
tunc refers to that time, Per cur” witering council, 
Thais caſe was moved again, and arguments offered 
by the council on both fides, when the court gave the 
following determination : t 

Per curiam. The objection is, that the plaintiff 
ſhould have done the firſt a& by transferring or ten- 
dering at leaſt, or elſe how could the defendant ad- 
et folvere proinde. This matter ds 
on the wording of the indenture, and the intent of the 
parties. It never could be their intention to make 
the payment depend on the defendant's acceptance; 
adtanc refers to the time mentioned for the transfer, 
and not to the act of transferring. | 
reaſonable to oblige the plaintiff to part with his ſtock 


it, 


7 


| firſt, ſince it is notorious ſuch a ſtep is not the nature of 


theſe agreements. money is not paid as the 
transfer. We are all of opinion, that theſe are mu- 
tual covenants, and though there is no tender ſuffici- 
ently _— in the declaration, yet it is we 

enough. The judgment below being for the de- 
plaintiff, 


is erroneous, and ought to be revered : we accord- 


ingly reverſe the ſame, and give judgment for the 
plaintiff.” Vide Sura. vol. 1. FR. 61 6 v NN 
il TOY OO TT PRE | * — — 


6 8 k 


On efumpfi, the plaintiff declares that the defen- 
dane propoling to go, abroad, he delivered to him a box 
and goo > which the defendant promiſed to diſpoſe 

give him an account thereaf at 


is return. The defendant pleaded in abatement; be 


to bring an actios 
of account, and. not an action on :. this plea not 


allowed ; for the aRian-being grounded an an exp! 
promiſe, 4 lies 23 a ecgunt, nes | 
hog pos his election. Nate; the hee, was, 
hat in accaumt againſt the defendant as bailiff, be 
would have allowancey, to. Per Halt. Ther is {ome 
40GANVERNIENCE in ima 2 


evidence td a jyry : but wherever a Hachen aQs as 
, | 1 & 1 | Mo = | bailiff, 


* 


It would be un- 


1 fig amiſs t dr are OOTY noe: 
beau BY. awardei 1 Ne E * b 
* 1e * 7. #7 _ ** 5 


3 


L eee. 55 25 1 


In indebitatus :a/ſump/it, on an infimul. comput 
3 iced on the ee 128 the 2 fee S 


on as.-brought, u. 4. to whom the 
plainii ft was executor. . cee J ban 2285 opi- 
nion, that the matter was againſt the p Tink but ör- 


dered the caſe to de reſerved for his 2 dg conſide- 
ration, and that in the interim the plaintiff ſhould have a 


date to his io Vide Kan vol. * 79h: 


gie, 5 1 Moy v K. 


On an indebiterus- G fumbſit for 30 U the 1 
pleaded: that be and the plaintiff came to an account 
together, and on ſuch account the plaintiff was ſound 
in arrear to him in the ſum of 5-5 2nd on the ſetile- 
ment thereof, it was agteed between them, that the 
one ſhould be quit againſt the other, except the 3886. 

The plaintiff, an. and exception was taken 

1 eee Lok oe ee to ine _ 


"TREES: 


xj 
N 


Bot, 1" s. 4. M. Prin- at Gale. 


/ 1 account, it appeared. on evidence that A. e a: 
note on C. to B. to receive the money for the uſe of 
A. B. being indebted to C. C. accepts his own note 
from B. in diſcharge of B. j debt. 

Per Halt, if A. is intruſted with money by B. to be 
laid out, and A. lends it to another then in apparent 
credit, and takes a proper ſecurity for the ſame, as a 
bond, c. and the borrower afterwards becomes in- 
ſolvent, A. ſhall not be chargeable with ſuch money. 
Vide Mod. Rep. vol. his e Page 509. : 1 


Eaſier, 13 W. 3. harre v. Rogers. | 


I an action on the caſe on a ſpecial promiſe to ac- 
count, the plaintiff had given goods to a certain value, 
and a.ſum of money to the defendant a Captain of an 
Eaft Indiaman, who promiſed to return him the value 
of ſuch goods in India Produces: on his return from 


his DYE Peg 7 ah 
4: receives goods from B. to account . 

for lach goods, the parties come to account, though | 
A. gives. not a true account, yet if B. has accepted ſuch | 
account, the ſame. is good; and if one perſon receives 
goods of another, and ex preſsly promiſes to be ac+ 
couptable for them, or to render an account of ſuch 
goods, an action on the caſe will lie, if he will not 
account on that promiſe. On a E bailment of 
goods without a particular 8 e to 1 the 
iole remedy is by ad ion one co- 
venant or promiſe ſpecially on ly on recipe of , to be 
account for ſuch fuſes to ac- 

| count, 2e 2 op RN promiſe 

and an action. of account | lies. on the general recei 

Thus if A. buys any 2 B. and A. him a 7 
be $ bill in payment, which vendee accepts without 
ny objeQion thereto, if the goldſmith were worth 
nothing when his. bill was given, and A. was unac- 
quainted therewith, yet it is a payment, but 

2 en if . knew the goldſmith to 2 in a failiog 
Ms lo on Ode. | 


"4.  Thimity. 3 An. "The King v. Crip. 


ne defendint beiog indifed for 
account tated between him and A b 8 avcount 
the. eee dA in' fuch a 
of money:which/ ſaid Secountthe defhdant ſigned 
2 got the: fame inte bis -haady' dy ya | 
Be and vi WW trac, ba 


— — 4 


- * 
* * 2 

e e ee 

- 


1 : 


I 


The PP data qualy oma 


following if 13 
K. ic 58 1 Private, « offence. not wg. 
property, of 


135 Rente ig did not ſhew whoſe the 
papets was: 

e court denied the motion, alledging that it was. 
' a . treſpaſs nb; die. The property is bis Who was 
 intitled to the debt on the account z and directe 5 
| delendone. to try it, or r . w_ laden 

ep. . 6. page 111. 


| Trinity, 3 * Nane — 


On an indebit. for money received to accoutit 
for, a verdict Was "_ for + the \ plaintiff; it was 
moved in arreſt of judgment; that this action did not 
lie, but mecount e for if a perſon receives money to a 
| ſpecial J as to account, or to merchandize, it 
is not to be demanded of the party as a duty, until he 
has neglected, or refuſed to apply it according to the 


7 1 


truſt under which he received it: and the declaration 
muſt ſhew a miſapplication, or breach of truſt. Per 


4 


chr The verdict has aided the declaration, for it 
muſt be intended there was proof to the jury, that the 
defendaut refuſed to acedunt, or had done ſomewhat 


| elſe that rendered him an abſolute dobro. FI a: Salk, 


Vol. 1 1. page 9. 5 7 


| i 
TEM |. 
; 


Eger, 10 PR Bi 127 v. Rey 


In an action of account brought by ths "think: 
churchwardens Sgajafd the former ones, they plead 


that the plaintiffs were no chutchwardens, on which 


Ls 


} 


and for the uſe of 
bed, or not repaid the money, they 


| eee Go 


= 


ts 


this plea of the defendants to be gog 
tors, it will be nece 


| repaid the ſame... 


lid not * 
to ſupport the defendants plea as far as poſſible 


44 the auditors. 


| | gens ate 


that N was an 1 Ms 


i and j 5 


had been @ good bar: 
| | before the auditors z they could not plead ns unguer re- 
ceiver, becauſe they did receive,” and for the uſe of the 

_ pariſh; that they might have pleaded this matter ſpe- 
| cially, and ſo ſhewn that they were not n 


which would have been a 


iſſue was 5 and a verdid given for the r 


onputent. 
— before the auditors plead, that they 


| . ſuch a ſum of money as churchwardens 
through a miſtake, when none was really due to the 

pariſh, and perceiving the miſtake, they repaid the 

| maney. To this plea the plaintiffa demur. | 


The council for the OP ſaid, that no plea 


th 
the action could be pleaded 


e time of the bringing. the action. 
he defendants / council admitted that no 
one to the - 
could be 2 3 ae, ; — in this a 1 
unques recriuer co no plea, as they did reeti | 
1 the pariſh, for had whos been wy 
ul here remained 


1 


Powell Juſtice was of opinion, that this matter 


might have been pleaded ſpecialh, though it could not 


be pleaded enerally Yo 


Chief Jultice Parker was of opinion, we admitting 


for them to. pl 7 3 
r them to plea 
as ſhews them to be honeſt men, oP that 22 
only received the maney by miſtake, but alſo that 
172 it it was taken the other 
way, 70 to be a good plea in bar, à receipt by mit- 
we wad will be pe receipt at all; and, it, will not be — 
e NN but ly that the money 
the pariſh ore he was * 
ad 
the defendants paid the money. to the pariſh b 
the knowledge of the miſtake, _ at 3 7252 
been chargeable with oF mon 3 becauſe the 
payment Was in that caſe an act e in Web wf 
the 78 and in eee a. Proper plea beſore 
"The doubt then was, whether - the chorchwars = 
yment of the money to. che 8 28. 


„ there 


the uſe for w 
was. known, could have been char 


oe Ons for the 1 Powell and Parr 
in opinion; the former- thought 


latter * hin W A rr Abd. 


Yai 1 gp bas | 199) 0530 Re „ 


F Fair » 
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> 


ich they received j 8 and this before the 
in - 


-- — — — — — — 
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ON {1111 Eaftery, 9 Gere, Spaefman vs Hue. AT 
clared*in' the Marta s * court, on 
be, and ob- 
On a motion to ſet the ſaid judgment aſide, it was in- 
ſiſted on behalf of the plaintiff, that the account dotr 
not alter the duty, for that may ariſe in York, and no 


an fumul 222 5 


| 


1B. 


The plaintiff declared*in” the arb 
infra jturiſaAtonem, 
tained judgmeht. 


[2 


other confideration being laid to entitle: the court to 


any juriſdiction, the judgment ought” not to ſtand; " 


Adjudoct," that the account Was ſufficient to give the 
court a juriſdiftions Vide Mod. Rep. voll 8. p. 7. 


Trinity, 10 Geo. Page v Barn. 


By flats 4. & 55 Ann, cap. 16. for the amendment of 


the law, it is enatted, that actions of account may be 


brought againſt a bailiff or receiver for receiving more 
than his juſt ſhare; and 'an*aAion of 'actount being 


brought on this ſtatute againſt the defendant as bailiff 
ad mercandizatidum,” who waged his law, on demur- 
rer it was objedded, that wager of law would not lie 


a bailiff ad mercundiæandum; but if 


in actount again 


it had been brought againſt a receiuer, and the plain- 
tiff had not ſnew by whoſe 


hands, in that caſe wager 


of Jaw would lie j and it was fo adjudged in this caſe” 


for the plaintiff.” ' Vide Mod: Rep. vol. 8. p. 303. 
Hilary, 12 Geo. Ggſiuell v. Dunkle. 


In an action of account for a watch, &c. delivered to 
the defendant to merchandize ; he pleaded that he car- 
ried the goods abroad, and in order to ſecꝛire them till 


he had an opportunity to ſell them, he had put them 


into a warehouſe, which was broke open, and the 


goods ſtolen therefrom. On demurrer, I 
The plaintiff's council objected that this plea. was 


no good diſcharge, for the goods were delivered to the 


defendant under a ſpecial and particular truſt, and 


therefore it was not a good defence againſt 'the plain- 
tiff's demand to ſhew that he lodged them in a ware- 
houſe, which was committing ſuch goods to the care 
of a third perſon, and therefore he was anſwerable for 
the loſs, and cited 
I Buliſ. r f IT 1 505 "4 
The defendant's council anſwered theſe objections, 
viz. That though this is a perſonal truſt, yet the de- 


fendant is not bound to keep them always about him. 
If he was robbed of them himſelf, it is a diſcharge, | 


and cited t Ven. 122, 2 Lev. 5. 524. 4. c. 9. 6.4% 
Her curiam. This is prima facie a good account, if 


the warehouſe was not a place of ſafe cuſtody, that | 


ſhould have been offered in reply; a robbery there is 
the ſame as if from his perſon ; for a bailiff ad mercan- 
dizandum is not obliged to keep the goods always about 


him. Vide Stra. vol. 1. page 080. 


Hilary, 2 Geo 2. Anonymous. Error. 
On a writ of error brought on a judgment had in 
an inferior court in afſumpſit ; the plaintifF declared 
that there having been an account between him and 
the defendant and the defendant having become in- 
debted to him in feveral ſums within the juriſdiction 
of the court, they at ſuch a time 1/imil comput, and 
that on the account ſtated, it appeared that the defen- 


ant was indebted to the plaintiff in ſuch 4 ſum, which 
he nn to the plaintiff for velue received, Ac, 


he error inſiſted on was, that the cauſe of action 


cepto Was received, and in this caſe the ſame not be- 
ing laid to be infra juriſdictionam curiæ, the judgment 


is erroneous, for nothing ſhall be intended to be with⸗ 


in the juriſdiction of an inferior court but what is ſpe- 
cially alledged, and laid fo to he; wherefore this con- 
tract not being laid to be made infra jur;/diffonem thrice, 
birne to be reverſed. © 4 r 


jw * 4 


11 g 

1 1 . 
3 | 

4 


| writ of error ſhould be brought. 


1 Roll. Abr. 124, 125+ Telv. 202, | 


aroſe where the conſideration, to wit, the valere re- | 


he defengant's couneif argued, that it was not 


neceſſary to Jay 'a ven for the valore recepto, and 
therefore it necd not be. laid infra juriſdicł. 
preſent caſe; the promiſe was for ſeveral ſums of mo- 


ior court, and which were aſcertained by flatin; 
account between the plaintiff and the defendanc, 
g # * 8 | : ' I 4 


2 Aae, became due within the juriſdiction of. th 


+ $-? * 


In the 
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I he or they pleaſe to 
| - other perſons and at all other times oben they do-mit live 
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and a venue is laid for the defendant within the juriſ- . 
dion" eb ede inferior count, where the!a8tion was © 

. toug "4k een 591 Ft F 8 1219, 14 Fe * n 5 37 
Pen turiam. If the walore recepto, which aroſe on 
i ſtating the account, extinguiſhes the mutual demands 
on the accgunt; here is à new cauſe of action ariſ- 

ing, which ſhould have been laid infra furiſdictian. 
c. but it does not, and therefore the promiſe was 
brought for the original debt, which is laid to ariſe" 
within the jutiſdiction of the court: and therefore the 
jadgwent muſt be affirmed- Pide Fitzgib: pi 4%. 


„„ a0; ab. 14 Jad cet 1 288 15 
: 775 5 10 and i Gee. 2, Hughes v. 22%. „ 


In an action on account, on a motion, that the fert 
fac. executed in the cauſe, and the money levied there- 
on might be reſtored; it being an action of account to 
which the defendant had pleaded that he had fully 

accounted, and on iſſue being TI thereon, a verdict | 
had been found for the plaintiff, and judgment entered, 
and execution awarded; whereas on this verdict judg- 
ment ought to have been only quod computet,” and then 
the parties ſhould have entered into an account before 
the auditors, and the final judgment ſhould not have 
been ſigned till this ſtep had been taken 


The plaintiff's couneil offered in ſupport of their 


judgment, that ſuppoſing the ſame was wrong, yet the 
| execution ſhould net be ſet aſide on motion, bu * 
ere Oo 

Der curiam Phe judgment is wrong, for it ought 
to be only quod computer, and we will take this to be 


an irregular judgment, and like a ſmal judgment 


ſigned before any interlocutory judgment. As the 
judgment appears to be irregular, we muſt ſet that 
aſide as well as the execution; for we cannot ſet aſide 
8 while the judgment ſtands as a warrant 
- for . 837 e eee Wt 
Let a rule he made, that the judgment and execution 

be ſet aſide, and let the money levied be reſtored, and 


the plaintiff pay the coſts of this motion. Vide caſes 
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' Hilary, 2 W. & Mary. Cudlip v. Randall. 

In an action on the caſe, the plaintiff declared, that 
on the zoth May, 36 Car. 2, he was poſſeſſed of 2 
term for years in a houſe, and that on the ſame day he 
let the premiſes to the defendant for ſeven years by in- 
denture, by means whereof the defendant entered, and 
_ afterwards the defendant ſo negligentiy kept his fire, that 


the houſe was burned, © | | 
The defendant: pleaded ' non dimiſit 88 indenturam 
pradictam modo et forma prout, &c. on this plea iſſue 


was joined, and à ſpecial verdict found as follows: 
That the plaintiff was poſſeſſed of the premiſes, and 


that by indenture dated 25thi May, made between the 


plaintiff and defendant, the plaintiff demiſed the ſame 
to the defendant and his affigns. for ſeven years, excrpt- 
ing thereout to the plaintiff, bis erecutors and — 
tors, the bouſe commonh called the New Houſe, for : e ue 
of the plaintiff and 3 and of his and their family, 
well therein, but not to be let to any 


there, then tothe nſec of the defendant and his affigns. © 
+ Tbe:jury find, that there was a Mouſe Ss an old 

houſe, and that'a fire happened in à room of the nei, 
houſe, then-occupied-by-the defendant; and burnt the. 
faid houſe down, and therefore if this was a demiſe 


mado et forma, they find for the plaintiff; if not, then 


7 find for the defendant. | | 
Two points aroſe on this caſe, Which were argues 
by the council, iſt, As to the declaration itſelf, whe. 
ther an aQion, would lie by the leſſes for yeare againſt 
his under Jefſee ?, and held it would, becauſe the plain: 


if is chargeable to his leſſee by reaſon of conſequen- 
tial damages. K d 34 ee DOSS RD ee 
89 1 N 


2 : 4 


— 4 


ma is ok e e de en rhe demiſe und ths Kd 
ipg by £510, and beige it was lot... 
The plaintiff declared, tat he was poſſeſſed of 4 


Houſe. The words modo et farma are here no part of 
ou intereſt is in the leſſee, the leſſor had 3 7 
viled | 

do, F 


ere are many authòrities. os. 204-09; 21 ns On 

This caſe depends on the eonſtruction of the words 
in the exception to the leaſe, in which, if the ſubſe- 
quent words qualifyithoſe Which go before, then an 
intereſt paſſes to the defendant. | 

The exception, as it ſtands by iiſelf, ſeems to make 
—— the plaintiff, but the ſubſequent words make 
the ſentence plain, that a liberty only is reſerved for 
the plaintiff to uſe the Nætu Hou . 8 22117 FH 13 a 2411 ett! 
Another reaſon urged for the plaintiff was, that this 
? 2 is n 0 the demiſe; = 
two caſes were cited in ſu t thereof, Dyer, 20 
and Ben. 18. e e ii, Rte 20 
As to the firſt point, it was urged, that this action 
would not lie by a leſſee for years againſt his under 
leſſee; for the exception made him only tenant-at will in 
the New Houſe. Kolb nd; i 
This exception does not go to the whole term de- 


miſed, but only to the time when the plaintiff ſhall 


reſide there, it imports no mote than an agreement, 
when one doth not uſe: the houſe the other ſhall, and 
therefore no intereſt; -paſſes thereby: if fo, this can- 
not be a demiſe for ſeven: years, mode et forma; no, it 
i — a leaſe at will, and the caſe Nornby v. Clifton, 

1 . 77ͤĩ·ð?;b or cron ws 2 4 


2. is in point. 


In term, 4 M. the court gave judgment o 
this caſe, vix. that the defendant was a tenant at 1wll 
and no more; that this could not be a leaſe for ſeven 
years; as it was at the pleaſure of the leſſor, when 
and how long the defendant ſhould enjoy the ſame; 
and therefore the court held, that the New: Houſe was 
abſolutely excepted out of the leaſe, and in ſuch 
a manner as not to be qualified by any. ſubſequent 


D An enn 991109: £7; 


% 


As to the action, the court held, that the perſon 
who has the inberitance cannot have an action againſt 
a tenant at tuill, though: the leſſee for years may; in 
this caſe, the eſtate is not the queſtion before the 
court, but conſequential damages, and that the find- 
ing of the jury was out of the -iſfue. Judgment was 
given for the defendant. Jide Mod. Rep., vol. 4. p. 9. 
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The plaintiff being indebted” to the defendant for 
the rent of a houſe and lands in the country, on com- 
ing to London was atreſted by the defendant, on a 
laint out of the ſheriff's court of London, for which 

brought his action on the caſes on iſſue joined, a 
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a 
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2dly, Whether on this iſſue non dimifit, modo et for- 
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ſing 


being Binde by diſtreſs of weather; that the ſhip 
was taken by the French, and ſo Joſt,” 9e. ab] 


1 
1 


NE 


Hilary, 2 M. i M.; Baugh v. 


brig 


of ciel, the defendant in ſuch ' ſuit ſhall not 


iin * 


| 2 to another againſt the plaintiff. Vid, Mod. 


„ vol » 4» page 14 . 
Aa | S : 3.5 2 hv R 2.0 
of | £3 >* £2 z 0 . þ F 


3 
nee 


2 ine i trwt 1 8 80 by | | 7 
en that if a plaintiff obtain 
Judgment again 


& a defendant for debt and damages, and, 


| - before "execution the money is paid to the plaintiff), - 


who on ſuch paymetit releaſes the defendarit, and af- 


| terwards takes him in execution within the year, he 


ſhall not have an action for this vexation, but muft 
bring a writ df audita guerelg; and if he takes him in 
execution” after the year, ſuch taking is erroneous, 
but an action will hot lie, he muſt ſeek his remedy 


1 
* — 
2 


mies , Payne v. Partridge. Eg al. Entered © 


\ Bghter,4 l. M. Roll h;... 


-. The, declaration Rated, that Liizleport is an ancient 
vill, and there has been time out of mind a ferry there, 


3 ö 
oyer the river, which,was a common paſſage for all the 


king's ſubjects, on paying toll, and that the inhabi- 
tants of Liitlport living in the ancient meſſuages or 
cottages there, were intitled to paſſage toll - free; and 
that the defendant was owner of the ferry, and ſuf- 


fered it to tun to decay, and that the defendant refuſed - 


to let the plaintiff go over the ferry, though requeſted 
ſo to do. Defendant pleaded he had built a bridge in 


the toom of it Sc. On deniurrer, the court held. 


the owner could not put down the ferry and build a 
bridge without licence, and an ad quod damnuni; and 
that the cuſtom was good in the nature of an eaſe- 


ment, but that the cuſtom conſiſted not in the 5 3 


aſs, for that was common to all the King's ſubjeas, 
Mut an the fight to pals toll-free» That therefore the 
plaintiff could not maintain an aQioh, for hot paſ- 
ing; for then any other, ſubject might bring an 
action, which would oceaſion + endleſs litigation. 
Aliter, if toll had been exaQted, and paid by him; 
that had been a ſpecial damage, but without "ſpecial 
damage, a perſon can only indict or bring an infor- 
mation. + Vide Salt. vol. i, p. 2. 
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Tiger 203 ae oe 
action on the caſe. brought by the plainti 


— the defendant on a policy of aſſurance of 


rom London to Neples:. 1 he adventure Was to begin 
at the time of Jadipg. the ſhip at Landan, and ſeven 
uineas premium was to given for every 100 J. 


| inſured, the danger of the ſea only excepted ; at the 
| bottom of fuch dolley theſe words were ſuſcribed, 


4 ©. :FParranted to depart with conveys 


© The plaintiff in his declaration 'averred, that the 


depart with convoy, was taken by the 


enemy, and the defendant had notice thereof, but did 


not pay the inſurance money, S. 
bn he defendant 'pleaded non g 


- Fo this action the ; umpfits 5 
on which iſſue was joined, and the jury found a ſpe- 


* * 


ial verdict, via. 


' | _ "They find the policy of inſurance, and that the de- 
fendant ſubſcribed the ſame; that the ſhip departed 
out of the river under convoy of a man of war; that 
about the % of Migbt he was ſeparated from the con- 
| voy through bad weather, and put into Torbay, and 


was there detained by contrary winds ;- that the maſ- 


ter of the ſhip expecting to meet ſuch convoy again, - 


parted out of the harbour, but could not meet with 


7 


ol 4 
0 


The queſtion that aroſe on this ſtate. of the caſc 


was, whit the oberg mc ye thoſe words are, vize 
warranted to depart with convey fo . . 
Te plaintiff's couneil urg that na more was in- 

| tended than a 9 uo you GE 3 _ 
which being provided by the Murer, and found by t 
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. Ahinderd, by ; the, court, that "if x fü acute be 
ca Ont Ki Mid ere is but 4 probable. cauſe 


7 


had run 


verdict; the plalttiffo had Fulfflled theit warrddty. and ( 


| therefore ought to recover. 
- Þ it the eps taken by the maſter: io, coming out 
of the harbour, He. ought not to prejudice the plain- 
kiff, the maſter being in the nature of a common car-- 
rier to convey goods from one part to another; the 
jury having found, that the maſter did not miſbehave 
himſelf, but came forth to meet his convoy, and did 
' endeavour ſo to de, but was "hindered" by diſtreſs of 
Wea Br. 1619/6 ig e 26 7 
That the above warranty implies à mutual 
becauſethe words come in the concluſion of the phie. 
If it was a condition precedent, the plaintiff has per- 
formed all he was bound to do, the jury having ex- 
preſsly found that the ſhip did depart with convoy. _ . 
On the part of the defendant it . 
the foregoing words, the ſhip ought te go all i 


way wit convoy, and not onl out 5 5 2 4 


of the r;ver where there is no danger, and that ſhe 
ſhould not be left at fea where there is, without con- 


Vox. = 4 : © wo 
That a policy of inſurance is but a parol contract, and 


muſt be conſtrued e e Oh the minds of the par- 
1 ſenſe of the words, 


ties, and not according to t 
. and cited Styl. 132. & 1 Roll. Abr. 450. in ſupport 
thereof. Fr my 24 Uh INH 


© That by the jury it was found that the maſter of the 
ſhip departed out of the harbour, expecting to meet 
his convoy, which muſt be to fail with her, and pro- 
tet her during the reſt of the voyage, or otherwiie a 
convoy ean be of little uſ dee. 

In this caſe there was a ſeverance by bad weather, 
Now the ſhip might have come up to the convoy, or 
the convoy to the hip, inſtead of which ſhe did not 
ſttir out of Torbay till the ſhip was taken; therefore the 
mſurers being to provide a convoy, here is a breach of 
the wer on their ſide, which will hinder them 
from bringing this action, eſpecially, ſince it is an en- 
ire agreement and no precedent condition. N 
er curiam. If the . have acted contrary to the 


agreement, the policy fails as much as if there had been 


a deviation. EY 5 
The word depart is only termines a uv, if the ſhip 
had departed from London, and came back again by 
fraud, that had been no departure within the intention 
of this agreement. a oa 
On this departure (as it is found by the jury) the 
voyage was begun with convey. They were afterwards 
feparated by diſtreſs of weather, and both endeavoured 
to fave themſelves, and afterwards to find. out each 
other, ſo that no fraud appeared in the maſter. Judg- 
ment was given for the plaintiff, tho“ the court ob- 
ferved that it 1 have been otherwiſe if the convoy 
from the ſhip, and by that means had been 

after, 3 M. & Mary. Temple v. Killiagworth- 
Per Holt Chief Juſtice, an action on the caſe will 
lie for a proſecution in an inferior court, wherg ſuch 
inferior court has not juriſdiction. Vide Mod. Nep. 


Egqur, 3 WW. & Mary. Edwards v. Dickenſon« 


On an action on the caſe againſt the poſtmaſter of 


A ade eser of 7. $. brought 
Carey the RF for that his teftator 


Bri/tol; for not delivering a letter ſent by the poſt on re- 
queſt. On demurrer, it was held by the court, that the 


action was well maintained, on requeſt and refufal, 


without any particular damage accrued, becauſe the miſ- 
2 e ofa letter is damage. If the defendant had ten- 
der 

oſtage, the defendant was not -obliged to deliver the 
tter, but in that. caſe the defendant ſhould ' have 


Med. Rep. vol. 12. page 5. 
Trinity, 4. V & Ad. Rogers, we c 


H. brought an a gion as adminiſtrator to. % and de 


clared againft the deſendant on an e 


to & und alſo on an informal compute//et betwech him 


and the defendant. On demurrer the declaration was | 


held all ; for the plaintiff in one action cannot proſe- 


enyenants 


by 
t 


8 letter, and plaintiff had refuſed to pay the | 


ſhewn the ſame. Judgment for the plainti Te Aar 


, 


| 


[ 


. urt is compelled to take notice of as part ; 
— of the — for in fact there ĩs no ſuch cuſtom, it 


TDuat the plainti 


à collateral conting eng. 
The note is no more than 2 voluntary note giren urith 
a preſent conſideration, and if it was to be allowed to 


| without a conſideration, might as well be wit 


alias per 


not bind as well 36 a bond, fince-the conſideration far 
which it was given was very juſt, for it is lawful for 
one man to help another to à wiſe. 


aA fer 


 meſne proceſs, as the caſe jn Ney 
Las 167. Pepb. 187. and tui ee which is a yeorele | 


cute his own. right and 
the 


time ; becauſe the egſts to be.recov 
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bold as his own. | 
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and if fo the plaintiff; can. never diſtinguiſh how,wyech = 
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An a0 gie on. the 2% an Penig 
rought by the deſendant, the error 


* 


bat the.plainiff.declared for work and 1s 


but. not allowed; for the court held chat it w: $ 


to the 


not intend it to be an illegal con 


f 17 SIE „ Fr Tis FF i 7 8 
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on Which this unit can ariſe, and the. court 725 | 
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: q 1 2 IP . : : 71 > 


On an/aQon on the caſe brought | 
againſt the deſendant, fie note bes for. 60 

ineas which he was to pay to the plaintiff. when he 
married a particular perſon mentioned between them, 


a5 the ground of ſuch note, the plaintiff declared; as 
on a biltof exchange. defendant demurred, and 


the plaintiſt joined in demurrer. 7 49 24 cy; 
he lajniiff in his declaration declares: as an a bill 


| of exchange, ſetting forth- the cuſtom of merchants, 


” 


Se | 2 TCT an Alden 
| The defendant's council took the following excep- 

tions to the declaration, viz. ud 

iff in his 


that he was a merchant, or that the note was made 


according to the euſtom of merchants, neither has he 
laid any conſideration for the making ſuch note. 


This is not ſuch a cuſtom among merchants as this 
of the 


is only an agreement founded on a brakage, and can: 
not be within the cuſtom of merchants, | | 
yet having been any precedents to pay money on ſuch 


given 
ould: change the — 
cuſtom, which would quite change the las 
B plaintiff's council argued, that _ queſtion 
d.or not? 


be within the cuſtom of merchants, every thi 


was, whether this cuſtom is ag 
It is ſufficiently alledged ] 
not laid therein to be inter mercatores only, but iter 


be good, then the ſame is admitted by the demurrer. 
o reaſon can be offered why ſuch a note ſhould 


Per curiam, if the note had been given by way of 
commerce, it had been good; but to pay money on 
ſach a contingeney, cannot be. called ir 


ment was therefore given for the def 


ſe 5 4 5 2 5 * 4 ? 5 : Pre 5 : 2 by N * 1 51 a 5 2 

V. 3. entered | 6 3. 

23. enter. 2 3. . 
* y : 9 : 

; Willams v. Carey. BEDS DE: 36276 
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=o, 

endant N 
1 

+ . 


and 
therefgre not within the cuſtom of merchants ; Jude 


the caſe againſt 
— not 


gment in debt againſt A. ſued out 


ode to the value of 40 f. Which remained in his 

ands for want of buyers, and that f. bad no ather 

oeds, when in fact the ſheriff had leviod the whole 
d, and averred that afterygrds A. 


became poor, and 
unable to ſatisfy the — es debt. Verd|&for the 


14 2 * 15 


{ 5 a At; 7 
5 N. £4 ) 5 
declaration not aber 
_ : * = * 


there never 


in the declaration, ü 5 
ends refidentes; Mc. and if ſuch a cuſtom can 


+, 
9 44 Wi] W : * 
| : Nic 4 | 


as, whereon the defendant: returned, he 


intiif, It was objected i àrreſt of judgment, that 


is was-a perſonal tort, ati not within B. 8. N 
But per curiam. There is great 21 * 
4 173. 


* 


"= 


n execution; for by levying of the goods a right was 
veſted in the teſtator. Judgment for the aint, 


4 . Hilary, 7 IW. 3. Hicks v. Downling. ID 


be plaintiff. declares he was poſſeſſed of a meſ- 
ſuage for a term of years, adtunc and adbuc venture, 
and being poſſeſſed, bi demiſe the ſame to the de- 
fendant for three years, by virtue thereof defendant 
entered, and being poſſeſſed, reverſione inde eidem quer. 
Gan. ſo careleſisly kept his fire, that the houſe 
was burnt ; a verdict was given for the plaintiff. On 
motion in arreſt of judgment it was alledged on be- 
half of the defendant, that though the plaintiff had a 
term adtunc & adhuc venturum, yet ſuch term might 
not be ſo long as the term of the under leſſee for three 
| years, and the worms action will not lie without a 
reſiduary intereſt, which makes the defendant liable 
over to him that is intitled to the inheritance. The 
court allowed this reaſoning; but thought it ap- 
peared here was a reſiduary intereſt, it being laid in 
- the declaration to be an under leaſe, and not an aſſign- 
ment, with theſe words, rever/tane inde eidem quer. 


- 


hpectan. Mod. Rep. vol. 12. 5. 109, Salt. vol. 1. P. 13. 


Hilary, 7 N. 3 Litthion v. Cole. 


An action on the caſe was brought for negligently 
keeping his fire, by reaſon whereof the anti 
houſe was burned, viz. in parietibus, in partitionibus, 
Fengſtris, in operibus, ferrariis, & ornamentis ejuſdem domus. 
On demurrer this exception was taken to the de- 
claration, that it was too general and uncertain, for 
damages could not be given for the walls and ornaments 
: of the houſe. b N „ ö 
As where treſpaſs was brought for taking diver/a 
genera apparatuum, or trover for goods with other imple- 
ments and neceſſaries, the not thewing what they are, 
was held by the court ill after verdict, becauſe they 
could — 1 judgment thereon for uncertainty. | 
Plaintiff's council argued, that the action would 
have been well brought without the  widelicet, for 
enumerating the particulars, is but a matter of ag- 
gravation and inferences. and this being an action 
wherein damages are to be recovered, they may be 
divided, and the plaintiff ought to recover for fuck 
part as is well laid in the declaration, viz. for negli- 
gently keeping his 2 The plaintiff therefore had 
judgment. Vide Mod. Rep. vol. 5. page 181. . 


5 a: "th 


- 


” - 


+ Trinity, 7 V. 3. Kirkham v. Wheel, | 


"Adtions. 


| 


4 


On a gui tam action ſor continuing ſheriff longer ä 


than a year, the defendant pleaded that he was an at- 
torney of the C. B. and that attornies of that- court time 
immemorial have not been ſuable elſewhere ; the plaintiff's 
council demurred to this plea. 1. Becauſe the plea is 
1 and no juriſdiction given to any other court. 
= auſe there is no full 
fays, Sc. 3. Becauſe 
Where he pleaſes. ; 
"2m 21 TON, 2 . 
. Caſe, the priviledge being not triable per pais, nor tra- 
verſable, b - : 3 


the King is a party, and may ſue 


efence, but he comes and | 


is well enough in this 


ut a matter of law, and we take notice 
that the court of C. B. has a juriſdiction. He comes 


and ſays, is ſufficient without defence. An informer ' 


cannot fue where he pleaſes, tho' the King may, and 
this is the ſuit of the informer ; becauſe in _ of his 
death the ſuit falls to the 
not intitled until recovery, | 
- Proſecutors on gui tam actions are conſidered as 
common informers, and are liable to pay coſts by 
by. fat. 18 Elix. but where a ſtatute gives a penalty to 
the party aggrieved, he is not deemed a common in- 
former, nor. ſubject to pay coſts within the above 
tatute. 1 Ang, 116. 3 Gro 
Oe cn 
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ground, and the King is | 


4 


177. Vide Salt. vol. 1. | 
| Ms 15 . fs I joined, becauſe. thoſe actions have different judg- 
wm, 7 inn 3. Dallas v. Janſn. | 

In an action on the caſe, brought againſt a common 


carrier on the cuſtom of the realm, and alſo a | mouſly 8 opinion that theſe were diſtinct action 


; 


— 


21 
trover laid in the ſame declaration, on not guilty 
pleaded, a verdict was given for the plaintiff. 5 
On motion to arreſt judgment, it was alledged, that 
theſe being different actions, ought not to be joined in 
one and the ſame declaration, becauſe one is ground- 


1 


ed on a contract in law, to which non afſump/it is the 
roper plea, and the other on a tort ; and for the ſame 
reaſon a trover, and an mdebitatus aſſumpſit ought not to 
| be joined, nor an ejectment, and an action on the caſe 
| m a words, though the ſame ifſue ariſes from 
| yolk >. | | 5 11% ee 
Antiently the defendant pleaded ſpecially to the ne- 
| gle and misfeaſance not guilty, therefore is not the 
proper iſſue to this action. 5 ow; 
| his action beyond contradiction is founded on the 
1 as is evident from the caſe of Been and Sand - 
or < 1 
An ejectment and an action for an aſſault and bat- 
tery were joined, and a verdict was given for the plain- 
tiff; but this being the firſt precedent, and the actions 
ſevering in damages, the court adviſed thereon, and 
| N ynch was of opinion that the verdict was not 
OOgds r | 
F In anſwer it was argued, that in the very caſe cited, 
Lord Hobart was of opinion that the declaration was 
ood after a verdict; and that of late trover had been 
joined in all ations brought againſt common carriers. 
An action on the caſe for over-riding and not deliver- 
ing an horſe according to a. contract, and alſo for a 
converſion to the defendant's uſe were joined together. 
On not guilty pleaded, judgment was awarded for the 
plaimiff, though he might have demurred to the de- 
claration, it being double; but by pleading the gene- 
ral iſſue, that being found againſt him, it made the 
declaration good. ; | ys OY 
So reset for beating the plaintiff's ſervant per quod 
ſervitium amiſit, and an action on the caſe for keeping 
a dog that bit ſheep, were joined in the ſame declara- 
tion, and the plaintiff had judgment, tho' it may be a 
queſtion, whether treſpaſt will lie for the laſt cauſe or 
not, to let the dog looſe, being only a careleſs action, 
for which treſpaſs will not lie. 3 
The contract is not what entitles the plaintiff in this 
caſe, it being an action grounded on à tort, and the 
iſſue and judgment are the ſame in both. ppb KK + 
It is true, there was the like declaration, ' iſſue, and 
verdict, in Matthew Hophin's caſe, and the judgment 
was arreſted ; not for the reaſon now offered, but be- 
cauſe the plaintiff had alledged that the defendant was 
a carrier on the 1oth of May, and that he was poſ- 
ſeſſed of the goods on the 8th of May, on which day 
he delivered them, ſo that it did not appear he was a 
carrier on the day of the delivery. „ 
| Theſe not being actions of different natures, may be 
joined; thus, debt on bond and detinue have been join- 
ed, ſo alſo debt on a penal flatute, and an indebitatus a/- 
Lr e for tithes, and non qſiumpſit pleaded to 
both actions, which was a diſcontinuance as to the 
enalty, but Juſtice Tw:/den declared that it might 
| 5am extended to both, if the iſſue had been not 


he diſtindtion taken in Buckmere's cafe, that in ac- 
tions real, founded on a tort, the plaintiff ſhall have 
but one writ to recover lands, to which he has ſeveral 
titles; but that in perſonal ations, ſeveral torts may be 
comprehended in one declaration, is agreeable to this 
doctrine. 95 nt „ 
Since the ſtatute de benis aſportatis in vita teſtatoris, 
an action will inconteſtably lie againſt the executors 
of a carrier. | Ws bo 5 
Per curiam. A plaintiff cannot join two actions 
which require ſeveral iſſues ; ſo that the preſent queſ- 
tion is, Whether actions may be joined where the ſame 
' plea will ſerve for bot; 2 
In ſuch caſes, the defendant formerly pleaded parti- 
cularly to the neglect, but it has lately been determin- 
ed that not guilty is a good ple. 
But it ſeems ſtrange that debt and detinue ſhould be 


ments. 7 
be court on the firſt debate of this caſe inclined 
for. the plaintiff, but afterwards Juſtice Rolely being 
preſent in Michaelmas term follawing, were unani- 
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an action againſt. a common carrier on the cuſtom of 
the realm, not being ſo much on a tort as on a contract; 
for by receiving the goods, and accepting a reward for 
the carriage, the defendant implicitely undertakes to 
deliver them ſafely, and therefore the law implies a 


contract to anſwer the value. 15 
The caſe cited of Mathews and Hopkins was on the 


common cuſtom of the realm, for negligently carrying! | 


a bag of wool, wherein was contained 50 J. and in the 
ſame declaration was a zrover for the ſaid money; and 
it was held, that theſe were different points, and ought 
not to be joined, which is a caſe in point; judg- 
ment therefore was given for the defendant. ide 


Mod. Rep. vol. 5. page 92. 
Hilary, 8 M. 3. Hard's Cafe. 


An indebitatus aſſumpſit will lie in no caſe, but where 
debt lies; it will not lie on a wager, nor on a mutual 
promiſe, nor againſt the acceptor of a bill of exchange, 
for his acceptance is but a collateral engagement ; it 


will lie againſt a drawer himſelf, for he was really a 
debtor by the receipt of the money, and debt would 


would lie againſt him. Vide Salk. vol. 1. page 23. 
Eaſter, 8 W. 3. Richards v. Fill. 


In an action on the caſe for diverting a water courſe, 
the plaintiff declared, that he was ſeiſed of a water 
mill 20 him and his heirs ſecundum cons. decanatus de 
Wolverhampton, and fo preſcribed for a water courſe, 
Ac. and that the defendant intending to deprive him 
of the profits of the ſaid mill, did divert the water 
from its ancient courſe, for that he could not mulare 
ſo faſt. There was a verdict for the plaintiff. 

The defendant moved in arreſt of judgment, that a 
copyholder cannot preſcribe in a. gue effate, and 
the court could not take notice of any other eſtate 
the plaintiff had by his declaration, he ſhould have 
left out ſecundum cons. decanatus, for how can he 


be ſo ſeiſed without ſhewing what that cuſtom 


was? 5 ; | 
2. He doth not ſay that he diverted the water from 
the mill, but only from its ancient courſe per quod, c. 


3. The matter of his damages is laid inſenſibly, for 


N of the action is, that the plaintiff had a mill, 


the 
out 91 which he had profit by grinding; now the 


word molare is inſenſible, and there is a more proper 
word for grinding. NE | 
The firſt of theſe objections the court over-ruled, 


for if the plaintiff was ſeiſed of an eſtate in Burrough 
Engliſb that had been a cuſtomary eſtate, becauſe he 
hath the fame by the cuſtom of the manor, and in 
ſuch cuſtom he may preſcribe. 

To the ſecond objection the court held, that the 
word molare being infenſible, no damages could be 
given, and that the declaration had been good if the 
word molare had been left out, Plaintiff therefore 


had judgment. Vid Mod. Rep. vol. 5. page 206. 


Michaelmas, 8 W. 3. Gatehouſe v. Rows Error. 


On a writ of error brought on a judgment in the 
C. B. in an action on the caſe on an indebitatus aſſumpſit, 


and a quantum meruit brought by the plaintiff for 


meat, &c. which the defendant had when he ſtood 


candidate for Stockbridge ; plaintiff declared on three 
ſeveral promiſes, the laſt count ran thus, viz. Cumgue 


etiam predic. the defendant in conſideration that the 


ueſt had found and provided for the 


c. ſuper ſe aſſumpſit, and doth not 
ſay that the defendant A e aſſumpſit. 'T 
being tried at the aſſizes at 7/inton, a verdict and en- 
tire damages were given for the plaintiff. 

The defendant moved in arreſt of judgment, that 
the laſt promiſe was void, becauſe the plaintiff 


laintiff at his re 
© fondant, meat, 


does not alledge in his declaration, that the defen- 
dant had promiſed, ſo that a ſtranger might make ſuch 
promiſe, and if ſo the defendant is not bound there- 


As the charge is laid in the declaration, it cannot 
be taken by intendment to be the defendant ; becauſe | 


» 
* 


modo & forma, and have aſſeſſed entire da 
occaſion of the premiſes; and every promiſe being a 


his cauſe © | 


to have been 


ſuch charge is the very gif of the action, and as the 3 
jury have found that the defendant ſuper Pi aſſumpſit 
mages by 


ſeparate. and diſtin& declaration, and one of theſe 
counts being wrong laid, the ſame 1s therefore naught : 
for example, in aſſumpſit, the plaintiff declared, that in 
confideration he would marry the defendant's daugh- - 
ter, ſuper ſe aſſumpſit, to pay plaintiff 100 1. On de- 


fendant's pleading non aſſumpſit, the plaintiff had a ver- 


dict; but defendant moved in arreſt of judgment, 
which he carried, becauſe the plaintiff did not alled 
In his declaration that the defendant ſuper /e a 3 | 


nk, makes this a caſe in point; Cro. Elz. 913, 
. N | Ko. 

| fe would have been good on an indebitatus afſumpſit, 

becauſe where there is a debt the law preſumes a pro- 


miſe in the debtor to pay ſuch debt, 9 
It was anſwered by the plaintiff's council, that if 


the conſideration be void, then the jury have not given 


damages for it, for they cannot give à verdict either 
for no promiſe, or a bad promiſe. 

As to the caſe before cited, there were three perſons 
named in the declaration, the defendant's daughter 
was laſt named, and the words ſuper ſe afſump/it imme- 
diately following, might relate to her, which was the 
reaſon of that judgment; in this caſe there are but two 
perſons named, fo that when the plaintiff declared 
againſt the defendant, it muſt of neceflity be intended 
that the defendant af/ump/it, and no one elſe, becauſe 
the conſideration ariſes from him, and the words 
cumque ctiam in the third promiſe couple that ſentence 
"Ie; _ : / @ | : | 
If It had been that the plaintiff a//ump/it to pay him- 
ſelf, it had been good fer a wap p/i to pay 
And fo it would if there had been ſeveral conſidera- 
tions alledged in one declaration, and one of them is 
ſufficient, though the others are naught both as to 
matter and form, yet notwithſtanding the declaration 
will be good; and ſo, | [Ld | 

Where an Turn was brought againſt an executor 
on the promiſe of his teſtator, and he pleaded: that he 
himſelf made no ſuch promiſe, after a verdi& it ſhall 
be intended to refer to the promiſe of the teſtator. + 


In Hilary term following, the plaintiff had judg- 


ment, it being after a verdict. 


ide Mod. Rep, vol. 5. 
Page 305. N 5 


Hilary, 9 VV. 3. 4t Nift Prius at Guilaball. 


On an indebitatus eff againſt A. and B. and 
judgment by default againft 4. B. pleaded payment, 
and the cauſe was brought to iſſue thereon. IN 

Per Lord Chief Juſtice Holt, no finding on this 
iſſue can diſcharge A. becauſe he has already confeſſed 


the whole. Vide Salk. vol, 1. p. 23. | 


— 


Michaelmas, 9 W. 3. Turberuil v. Stamp. Entered 
» Trinity, 9 V. 3. Rol. 359. * e dint 


In an action on the caſe on the cuſtom of the realm; 


| for negligently heehing his fire in his cloſe, whereby it burnt 
2 


the corn in the cloſe of the plaintiff, after a verdict for the 
plaintiff, it was objeQed in arreſt of Juoginents that 
the cuſtom extends only to fire in a man's houſe, or 
curtilage, (goods of gueſts,) which are in his poſ- 
ſeſſion. Not allowed, the fire in a man's field bein; 
his fire as well as that in his houſe; he made 
it, and muſt take care that it does no harm, and 
anſwer the damage if it does ; and every man muſt 


uſe his own ſo as not to hurt another; but 


had a ſudden ſtorm aroſe, which it was out of his 
power to ſtop, it was matter of evidence, and ought 
ſhewn. Holt, Rokeſby and Eyre againſt 
the opinion of Turton, made a diſtinction between 
fire in an houſe which is in a man's cuſtod 
power, and fire in a field which is not properly fo; 
and thought it would diſcourage huſbandry, as it was 
cuſtomary for farmers to burn ſtubble, &c, Judg- 
ment was however given for the plaintiff. - Vide Salk. 

vol. 1. P. 13. Mod. Rep. vol. 12. p. 151. . . . 


Hilary, 


and 


Hilary, 10 W. 3. Heyling v. Haſtings. 


On an indebitatus aſſumpſit brough t by an 75 perm | 
infra 


for a debt due to the 'teſtgjor,, and non aſſump/i 
ſex annos pleaded, it appeared on evidence that the 


| 2 were ſold above ſix Pein ago, and that the defen- 
E 


ant, after the ſix years, being requeſted. to pay, de- 


nied that he bought the outs : but further ſaid, prove 


it, and I will pay you. It was inſiſted that this pro- 


miſe, though conditional, brings it back within the 


ſtatute of limitations, the defendant waiving the 
benefit of the act as much as by an expreſs pro- 
This caſe being reſerved for argument, ten of the 


.judges afterwards gave it as their opinion, that if the 
executor proved the delivery of the goods at any time, the | , 
i { becauſe the miſchief intended thereby is effected. The 
ſame alſo if it endangered his liberty, and he was ac- 


above promiſe was ſufficient to bring the caſe. out of the 


proved in this cafe, judgment was given 
plaintiff. Vide Raym. vol. 1. p. 38. 42. 


Eaſter, 10 W. z. Savage v. Robury. 


flatute of limitations, and the delivery * 7 5 
or the 


In an action on the caſe brought by the plaintiff, a 


tradeſman, for ſcandalous words ſpoken of him by the 
defendant, viz. you are @ cheat, and I will prove you a 


cheat for many years; a verdict was given for the plain- 
tiff; but judgment arreſted, becauſe the above were 
words ſpoken in a paſſion, and not actionable, it not 
having been alledged that the cheat any ways concern- 


ed the plaintiff's trade. Yide Mod. Rep. wal. 5. p. 398. 


Michaelmas, 10 WW. FP Savil v. Roberts. F Tits | 
| Error. | 


4 | | 7 "ns 47 . 10 2 1 ith 15 4 4 : 
Miabaelmat, 10 M. 3. Harriſon ve Cage & Ux. 


ä nity 9 W. 3. Roll. 724. | 
In an action on the caſe. for maliciouſly cauſing the 
plaintiff to be indifted for a riot, brought in the C. B. 


after an acquittal by verdict; on not guilty pleaded, 


the plaintiff obtained a verdict, and the judgment be- 
ing now affirmed. in this court, it was obje ded that 


this would diſcourage proſecutions, as at this rate the 
proſecutor whenever he miſcarries will be liable to an 


1. A civil action differs very widely 


action. 
Per curiam. | | 
from an indictment. In that the defendant has his 


coſts, and at common law the plaintiff was amerced . 
for ſlander, for the eſtreats of which amerciaments, 
warrants were conſtantly delivered to the coroners, . 


who by a jury affeered them according to the malice, 
or injury done the plaintiff, Alſo in civil actions the 


plaintiff aſſerts a right, or complains of an injury, and 


therefore the court held, that to fay'A. is a baftard, 


and I am the heir, is not actionable; becauſe' the per- 
fon who ſpeaks the words is a party concerned and 
aſſerts a right. Otherwiſe, if he had not added, and I 


am the heir, See 4 Co. So to bring an action, though 


there be no good ground, is not actionable, becauſe it 
is a claim of right, and the plaintiff has found pledges, . 
for ſlander, and is liable to coſts ;' but 
yet if a perſon has a cauſe of action for a ſmall ſum, 
and takes out a latitat for a very large ſum, or has no 


is amerciable for 


cauſe of action at all, and yet maliciouſly ſues the 
plaintiff on purpoſe to impriſon him for want of bail, 


or do him ſome ſpecial prejudice, an action on the c.. 


lies; but then it is not enough to declare general] 


that he brought an action againſt the now plaintiff 
out of malice and without juſt cauſe, whereby he put him 


to great charge, c. but he muſt ſhew the grievance 
ſpecially, as in 1 Sid. 424. viz. that whereas he owed 
the defendant 1007, he the ſaid defendant ſued him 


for 500. and to prevent his being bailed affirmed to the 


| ſheriff 500 J. was due, whereby he the ſaid plaintiff was 
impriſoned for want of bail; or 1 Saund. 228. for that 
the defendant intending to procure his impriſonment, 
without any cauſe of action, ſued him in an action for 


300 l. whereon he was arreſted and imprifoned, Cc. 
[ anger, pro- 
cures another to ſue me without cauſe, I may maintain 


and yet if a perſon not concerned, as a 


an action againſt him;/generally.  -'.. © - 


a 


2. If a man is falſely and maliciouſly indicted of any 
crime that may prejudice his fame and reputation, he 
ion, becauſe he is falſely ſcandalized 
by the malice of the proſecutor, which is a damage for 


may bring his 


"IM NF DL | - 


\ 


p. 4. Mod. Rep. vol. 12, p. 208. 


the plaintiff 
moved in arreſt of judgment, 1. That the action would 
not lie for want of a conſideration, for though a wo- 


NN 


for the plaintiff. Vid Raym. vo 


which the law gives an actien. 1 Sid. Jed. 46. Lut. 


122. Thus, if a man is falſely and maliciouſly in- 
died of a crime that ſubjects him to peril of life or 
liberty, and for which he may be puniſhed, he may 
bring his action, becauſe he is endangered in this re- 
ſpect, and receives a damage, for which the law gives 
an action. Or if a man is falſely and maliciouſly in- 
dicted, though it neither affect his character nor li- 
berty; becauſe it is injurious to his property by put- 
ting him to a needleſs expence, and a damage to a 
man's property will maintain an action as well as a 
damage to his fame or perſon... _- | 

3. Where a man is falſely and maliciouſly indicted 


of a crime, which hurts his reputation, and is ſcan- 


dalous, though the indictment td inſufficient, or 


an ignoramus is found, an action lies for the flander ; 


tually impriſoned. Otherwi/e where it only concerns 
his property, for a man cannot ſuffer in either of the 
above caſes. | | | 1 


But though the action lies, yet it ought not to be 
favoured, wherefore if the indictment is found by the 


grand Jurys .the defendant ſhall not be obliged to ſhew 
a probable. cauſe ; but it ſhall lie on the plaintiff's 
ſide to prove an expreſs” rancour and malice, If an 
ignoramus is returned, where the indictment contains 
no ſcandal, or the party has not been impriſoned; no 
action lies; and if it contains ſcandal, or the party 
has been impriſoned, there muſt be evidence of expreſs 


rancour and malice; innocence alone is not ſufficient. 


We therefore affirm the judgment. Vide Salk, vol. 1. 


In an action on the caſe brought by the plaintiff 


againſt the defendant, the plaintiff declared, that in 


conſideration that he promiſed the defendant's wife 
to marry her; ſhe being then ./o/e, ſhe promiſed the 
plaintiff to marry him, and though the plaintiff was 


7 


ready, and often offered to marry the defendant's 
wife, yet ſhe refuſed, Cc. The defendants to this ac- 


tion pleaded non aſſiumpſit, and a verdict was given for 
ith 400 J. es. The defendants 


man may have an aQion againſt a man on this ground, 
becauſe marriage is an advancement to the woman, 


yet it being no advancement to the man, therefore 


the conſideration which is * . of the action 
fails. Vide Hobs 10. 1 Roll. Abr. 22. Carter 233, 


1. Exception, That there is no time prefixed, and 


he does not ſhew-in his declaration a requeſt with a 
| be The court did not regard this exception, 


ecauſe to the time it ſhould be in convenient time, 
and as to the regueſ with a parſon, the caſe of Dick- 


enſon v. Holcroft determined on writ of error brought 


in this court ſettles that point, beſides in the preſent 
caſe the defendant has diſabled herſelf from perform- 
ing her promiſe,” | | 


As to the firſt exception per Holt Chief Juſtice, 


there is the ſame conſideration in the caſe of the 
promiſe of a woman as in that of a man, for the 


ground whereon the woman brings the action, is the 


woman's promiſe, for this being an action grounded 


on mutual promiſes, if the woman's promiſes are void, 
the man's promiſe will be nudum ges 1 
Rokeby Juſtice took time to conſider this point, and 
afterwards delivered his opinion for the plaintiff, be- 
cauſe marriage is an act as much to the advancement 
of the man ãs the woman, and relied on the caſes in 


1 Koll. . 2 Bulft. 276. 3 Bulft. 48. 2 Cro. 323. 
On 


1 Cro. 269. theſe grounds 8 was given 
4 


4 


A. ſells goods to B. to which he has no title, if A. 
- knows he has no good title to them, an action on 
the caſe lies againſt him for the deterr, if the owner re- 
covers ſuch goods againſt B.; but otherwiſe, if A. does 


1 not 


erected a bui 


5 


not know but bis title to ſuch goods is good. Vide 
Mod. Reps vol. 12. page 245. e, 


Michaelmas, 10 WW. 3. Raſiuell v. Prior. 


— 


In an action on the caſe, plaintiff declared that he 
oſſeſſed of a certain houſe for a term of years 


uevit & debuit in- 


; as | 
This was unexpired, in which houſe were 21 win- 
_ dows, whereby the li 


ht inferri c 
to the houſe, and that Tefeodant . a building near 


the ſaid houſe, whereby the light was obſtructed. 
Verdict for the plaintiff, _ 7 
The defendant moved in arreſt of judgment, that 


not ſo much as alledged that it was an ancient meſ- 

ſuage. | | 6 2 | | 

er curiam, this being after verdict, the declaration 

is good, it muſt be fot hf that the plaintiff was to 
d 


prove it to be an ancient houſe, and unleſs it had been 
not have found for the 
. rages: On demurrer this ſhort -way of pleading” 


ſo and light, the jury cou 


© 


ad not been good. Vide Mod. Rep. vol. 12. p. 215. 


9 N. 3. Roll. 437. 


In an action on the c for ſtopping up a highway 


there was no preſcription made to the light, and it was 


Trinity, 11. V. 3. Toeſon v. Moore. "Entered Hilary 


leading to the plaintiff 's colliery, with intent to de- 


prive him of the profit thereof, whereby he Joſt his 


hay and his coals dug up, were ſpoiled for want of 


uyers, on not guilty pleaded, and a verdict given 


for the plaintiff : 


The court unanimouſly agreed, that where an ac- 


tion ariſes from a public nuiſance, there muſt be a ſpe- 
cial damage, becauſe the perſon who did the nuiſance 


is puniſhable at the ſuit of the public; and to allow 
all private perſons their actions without ſpecial da- 


mages would create endleſs ſuits. 


er Turton and Gould: Here is a ſpecial damage | 
and well enough ſet forth; for all have not coal- pits, 


and the matter ſubſequent to the per quod is not traver- 


ſable. Vide 1 Rol. 89. 9 146, 1 Leon. 236. 1 


Kol, 63. pl. 31. 1 Co. 51, 2 7o. 146. 156. a ſtrong caſe. 
To ſhew a 1 7 damage, it is ſufficient to ſay, 
d 


whereby he loſt his ſervice tor ſuch a time, Hob. 284. 
ling which was a nuiſance to bis free- 
hold tenement. 9 Co. 53. whereby he could not have his 

Free right of common. And the damage does not conſiſt. 


in a fingle inſtance, as whereby ſhe laſt her marriage, 


which may be ſhewn ; but in caſu principali it would 
be infinite. ; v7 / 


FJ. Rokeſby' and Holt Chief Juſtice, contra, The 


plaintiff's near ſituation yields him a convenience, but 
no right; for it is the King's highway, for the equal uſe 


and benefit of all his ſubjects; and the plaintiff has 


no more, nor no better right than any other perſon. 
And a man cannot have a particular action without a 


particular injury, or a particular right, which are the 


grounds upon which all aQtions are founded, and to 


which they muſt conform. See 2 Saund. 115. 3 Cro. 


664, This plaintiff had neither a- particular right in 


this way, nor a particular injury. For the ſtoppage 


is common to every one as well as to him; and an in- 


dictment would lay it 2 the prejudice of all ſubjefts paſ- 


ing that way, And the caſes cited on the other fide 
were founded on a particular right; as in caſefor a ſtop- 


Page where one has a way, a water courſe, or com- 


mon to his houſe, mill, or tenement, where the ac- 
tion is founded on a particular right, and lies without 


the whereby. fo | 
Now ſuppoſing here was a particular injury by ſpe- 
cial damage, that ſpecial damage is not ſufficiently ſet 


forth; for it is not ſufficient to ſay, he loſt cuſtomers, 


or buyers could not come, without ſhewing buyers 
were coming, and were hindered. .Vide 2 Lev. 214. 


223, and the caſe in 1 Rol. 63. has been often denied, 


and is not law; for the damage muſt be ſpecially 
ſhewn, where the words themſelves are not action- 


able. 1 Rol. 58. 1. 1, 1 Cro, 140. 1 Rol. 34, 35, 36. 
_ plaintiff muſt ſhew who refuſed. And Chief Juſtice Holi 
. cited the caſe of Paine V. Partridge, 2 . M. in this 


court. In caſe for not keeping of a ſerry- boat, which 


* 


Raym. vol. 1. page 486. 


ds. ©; _ Actions. 


| was ſor all the King's ſubje ds on paying a toll, but 


gratis for the inhabitants of a particular village, of which 
the plaintiff was one. In this caſe the court held the 
cuſtom to be good, but that the action did not lie; 
for though the plaintiff had particular right, yet that 
conſiſts in being exempt fron toll, and not in paſſing, 
which is common to every body. So that the not 
keeping the ferty is a public nuiſance, for which 
the plaintiff cannot maintain an action in preference 
e other perſon; but the defendant muſt be in- 
POO e's h es pete hey | 
The court being thus divided, and there being a 
former rule to ſtay judgment, no judgment could be 


entered. _ 


Per Curiam. If the court had been divided on the 
firſt motion, the plaintiff might have entered judg- 
ment: but now this rule muſt ſtand. or be diſcharged, 
and it cannot be diſcharged, the court being equally 
/ ATE OL O'S 

Afterwards, by conſent of the Chief Juſtice, this 


caſe was argued before all the Judges at + wg Inn, 
who were of opinion that the action did lie, Jide 


| Midhaelmas, 11 V. 3. Tone v. Cotton, Poſtmaſter 


General. 


The plaintiff brought an action againſt the defen- 


dant, wherein he declares he ſent a letter by the poſt, 


Sc. in which was incloſed an exchequer bill, and that 


the letter and bill were loft, Sc. FT 

The defendant pleaded the general iſſue, on which a 

ſpecial verdict was found, viz. „. SWEET 
That the letter and bil} were delivered to ſuch a 

polimaſter, and thut afterwards. the mail was robbed, 

and the letter and bill taken away, Sec. 

. Oa this cafe being argued, the court ſeemed of opi- 

nion, that the ation was well brought againſt the de- 

fendant, F . 
Chief Juſtice. It would be very hard on the ſub- 


ject it this action would not lie. The crown has a 
"revenue of 100000 /. per ann. for the management of 


this office, therefore care ought to be taken that letters 


be ſaſtly conveyed, and that the fubjects ſhould be ſe- 


cured in their properties. He compared this caſe with 
a common carrier, who muſt anſwer for jewels or 
other valuable things he loſes. =, 

| Fane . was afterwards given for the defendant, 


diflent, C. J. Holt. Vide Med. Nep. vol. 5. p. 455. 


Ae, 11.1: 3,1 Ries, Rein; e 
| Din. 10 W. 3. Roll. 162. 5 


In an action on the caſe, for that the defendant un- 
der pretence of a certain proceſs in law, cauſed the 


plaintiff to be arreſted, and though he offered a com- 


mon appearance, held him to bail, where by law no 
bail was required, to which action not guilty being 
pleaded, a verdict was given for the plaintiff. 

Per Holt, Chief Juſtice. This is a tender action. 
Vou muſt ſhew that the plaintiff being indebted to the 
defendant in a certain ſum, the defendant took out 
ſuch a writ for ſuch a large ſum, on purpoſe to hold 
him to bail; how elſe can it appear to the court, whe- 
ther and how far the preſent plaintiff might be held to 


bail in that action, or whether the defendant might 
not be only the bailiff who executed the writ, againſt 
whom the action will not lie? And as to the objec- 
tion, that the writ was ſeldom returned, and there- 
fore could not be procured to give in evidence, and 
therefore it would be inconvenient to ſet it out ſpecially 
in the declaration; he anſwered, the officer might be 
ruled to return his writ. Jide 1 Saund. 228. And this 
action lies not till the original action is determined. 


Therefore judgment was ordered to ſtay until, Sc. 


| Vide Salk. vol, 1. P. 15. Raym. vol. p. 503. 


Michaelmas, 11 . 3. Anonymous, | 


7 


In an action on the caſe for a falſe return to a manda- 


mm, againſt the Mayor, Sc. of Norwich; it was ob- 


6 : : © jected M 


jected that it was not al 
it belonged to them to obey the writ. | 
Per Cusiam. By their alledging 1 4 


— 


5 . „ 
* 4 d . 22 33 
leged in the declaration that 


could not obey the writ, they admit that: Vide M, 

Rep. vol. 2, page 322. CCE | 
r e 6 50M 
 Midhaelmas,' 11 W. 3: | King v, Tun of Andover. | | 
Five members of the cor 


ſued out a joint Mandamus, and* afterwards had the ; 


ſame: quaſhed on their own motion, becauſe they 


could not join, the wrong done to the one being no 


wrong to the other, 
12. page 232 


ne 149; 4.) Bet & Lale U <n, 
0 2 a/te 7 12 2 8 P * . * : j ? 2 * * *, V. Ch 37 ; 4 


The plaintiffs brought a joint action on the ca/# fot / | caſe of refuſal was laid ; that the defendant was 2 


2 falſe return to a mandamut to ſwear them in as 
churchwardens of the pariſh of N. After a verdict, it 
was moved in arreſt of judgment, that they had miſ- 
conceived the action, by makin 
mages, vi. the Joſs of fees are ſeveral; this exception 
weighed much with the court, on which this matter 
um eg ꝗqmO·»̃ẽͤ VPV 3502 760 5 CIS, 
Per curiam. Here, though motion be made in atreſt 
of judgment, yet if there be no rule 10 ſtay, 3 
may fign his judgment of courſe: Vid: Mod. Rep. voli 
. $6,937 © © e wn Ia 


Eau, 121, 3. | Pitts v. Gaines & Forefighte, © | 


In an action on the caſe brought by the xy; 
a defendants, he declared that the iſt of Oc- - 
tober, he was maſter of ſuch a ſhip, which then lay 
in ſank haven, laden with corn, &:c. and that the 
defendants entered and ſeized the ſhip, and detained. 
her ſo long that the plaintiff was obſtructed and hin- 


* ** 


3 


Wr 0 b e N ; 

The defendants pleaded a juſtification of the ſeizure / 
as bailiffs to the cor 5 
over · ruled for the following defects. 1. That a pre- 
ſcription was laid in the corporation to have toll, c. 
and it was not that this was a corporation, 
8 2. The eee er we 
the im until were aid toll and charges, and 
a 1e. . to:difiraim'for the toll. She hes 


that the ſame would not lie, for that plaintiff ought 
to have brought a general action of treſpaſs, and cited 


22 Ed. 3. cap. 24+ Palmer 47. flats 13 H. 2. Lane 


» Co | | 2 
The plaintiff's council ſaid, that in the caſes cited, 
the property was in the plaintiff, . but in the preſent. 
inſtance the ſhip did not wrong to the plaintiff, and 

he had no damage but the loſs of his voyage. 
Holt Chief Juſtice. The plaintiff here might have 
had his action of 756, and declared thereon that he 
was poſſeſſed of a 
ſuch poſſeffion ; but | | 
maſter, he cannot have "treſpaſs, but Caſe;' a" Baillee © 
may maintain an action of We but them he muſt 
declare on his 1 "fo the maſter might have 
done in this caſe, and the defendants could not ſay 
that the ſhip was not his. If he ſues as maſter, he 
he can recover only as officer, and therefore this ac- | 
„ D err TR 42210 0e, 


ot 


4. 
* 


The defendants council took exception to the 


plaintiff's declaration, that it is not ſaid plaintiff had 


an intent to proſecute his Yoyage, for it "may be if ne 


had not been detained by efendants, he would | 
not have made ſuch voyage. - Ch bt 


Per Holt Chief Juſtice, it is ſufficient for the plain- | 
demurrer, judgment was given for the plaintiff ;. fot - 


tiff to ſay, that he had his cargo on board, and bound 
to ſuch a place, 438 had . — to ſay that the 
Nn. val. 1. page S8. 5 Ran 
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4 1 * 


r 2 


it joint for the da- 


ration for toll, c. Which was 


ſaid that they detained 
Was, the action ought to have bee! ' 
Defendants council did not attempt to maintain the err Kg = NOT avs Log: 8172 
plea, but” took exception to the plaintiff's: action, 


— 


N the owners ; but if 
| 2 the maſter recovers. in ſuch action, is for 
th 


ip and founded his action on | 
when he brings the action as 


4 AQ; io 


" gas and not, 2 9 70 


e ee that he | 
way pollclled of a 8 A, 


in dhe hatbout of B. a6 fail the firſt fair wind, 
at defendant entered on his poſſeſſion, and diſtrain- 

of 588 with which — op was Se, where- 

yy he is voyage to his damage, Ge. 
"The Jeftndarit pleaded that Br is an anti 1 f Borough 


| for ſeveral hundred years by ſuch a name, a nd after- 


wards incorporated by letters patent by andt h er name. 
That time out of mind there was an aticien t court in 


poration- being turned out; the borough fot admidiſtration bf juſtice; Ce. that 


the corporation, time whereof, Je uſed to repair and 
maintain the court houſe at their charge; and in con- 
ſideration thereof, they had time, &c: fo much a ſack 
for all corn that was ſold in that borough (in the 
name of toll) by any perſon not an inbabitant of free 
of the corporation. 5 q 
That the corn in the plaintiff's ſhip was boug ht by 
perſons not inhabitants, Ic. and put on board with- 
out paying toll, and a preſcription for diſtraini ng in 


bailiff, appointed by tlie town as their bailiff for the 
purpoſes of collecting ſuch toll; by Writing under 
their common ſeal; and on demand and refuſal diſ- 
ined the corn for the uſe of the corporation? 
his ples was to be bad, chiefly for that it 


; 2 laid that it was a corporation time out of 
mind. 


It was argued, by the defendant's council, that as 


the charge was laid in the declaration, the fact done 


was a treſpaſs, and therefore the plaintiff had miſcon- 


ceived his action, for that general treſpaſs, and treſpaſs 
on the caſe are diffrent. formed 9 
different ſpecies of offences; and cited fat. 4 Ed. 3. 
cab. 25 2 Roll. 149. Palmer 47. and 


8. cap. 26. and others in ſupport thereof. 
The defendant's council further argued, that this 

action did not lie for the maſter, i. For the ſame rea- 

ſon it would lie for every one of the mariners, for 


| —_—_— 3 _ their voyage, and ſo it would like- 
gerel kram proſecuting his -voyage, io his damage, wiſe for each of the owners, 
& | RE e IO LABS IQ | I ſequential damages, with which a ftranger may diſ- 


2. It were in effect to maintain ari 46 ion for hats. 


nſe ; as for example, if J. covenants with A. to 
uild a houſe on his ground, and B. ouſts him, by 


which I am hindered of performing my covenant, 1 
cannot have an action on the caſe againſt B. becauſe 


A. by his releaſe may make the hinderanee lawful; 
and ſo may the owners do here, and if any damage 
been brought by the 

Per curiam, the plaintiff had judgment, and Holt 
Chief Juſtice ſaid, that the ma/ter of a ſhip is in many 
reſpects ſueable, and may ſue in things concerning 
the ſhip as well as the owner, and the defendant might 
have a title to the $9908 by ſale or conſignment by . 
o, it ought to have been pleaded, . 


uſe of the owners; a maſter may bring an action 


- againſt, any merchant concerned for freight in his 


t Have 1 


own. name, but as maſter he cannot bring trever for 
the ſhip, but may have his action on the caſe, if by 
a ſeizure of the ſhip he be hindered of his voyage, as 
in this caſe, and what is taken from him ih relation to 
the ſhip, he ſhall have 630 or treſpaſs for the ſame, at 


his election, with this diſtinction, that if he brings 
treſpaſs he muſt declare on his poſſeſſion, and he ſhall 


have treſpaſs for a diſturbance of him in his office. _ 
By the whole "court judgment was given for the 


” « 


inti f 5 f ; 2 a 8 ** 15 
Tn an aQion of 2 for taking goods, the defeti> 


” — * 


and ſo raiſe the ae W fame, 


C&S. @X3 


ron to 


. 22 ſuit, but the court e whether 


aun, Vid on, 8s 


\ 


9 plea. bout _ Yi 2 
Wurm a * 


e 1j 1% 3, ns wk, 


00 an indebitatus aſp for. had on 
_ hy 7 defendant Foy the Pg Rl te 
Kendantz and a verdict 3 Rs 857 no: 


tion in arreſt of Jud ment 95 11 
words, far the. 70 ths Arann aught 4 bd 
; becauſe. Horz, and then. on 


b | Gif % eived, by the 
Frome be . or money . nd 20d n 2 940 W 


42. all. Ne T 5. 24. 
Arte Felis . 23 Ian. 


: 


oe. e an action on the caſe, the jury found that the 
plaintiff being ſeiſtu in ſeè of ſix ſtables, let one on 


parole agreement to the defendant, and the reſt; to. 
other-perſons for a term of years ſl ill ſu hſiſting; that: 
the defendant kept his fire ſo careleſsly, cat it 
burnt the ſtable in the plaintiff's on poſſethon, that 
able he had let to the defendant, and the five other 

ables 

It was agreed, that if a perſon ſeiſed of an houſe in 
fee makes a leaſe at will; and: the leſſee negligently 
burns the houſe, no action lies; becauſe the landlord 
might have ſecured himſelf by a covenant, Otherwiſe, 
if a leflee for years makes a leaſe at will, for though 
he might ſecure himſelf: by-covenant- allo, yet becauſe 
heris anſwerable over to his leſlor, he -entrled:to an 
action on the caſe. 

he court alſo held! that no adtion laid agaĩnſt the 
defendant for the ſtable which he rented, had the fire 
ſtopped there; but as it ſpread further, and burnt the 
ftables of his neighbours, who had it not in their 
power to oblige him to covenant to be careful they 
_ rg an action for their damages ſuſtained 
there 

And laſtly, that the leſſor. might- bring ations. | 
again the other Jeſſees, and they againſt the-lefice at 

Ilz and that as the leſſor bad'ia right to ſue the rr 
tenants, and they a right to ſue the tenant at will, the 


leſſor may make his election. Vide Salt. vol. 1. p. 19: 


Trinity, 13 V. 3. Anonymous. = 


an action on the caſe 1 a malicious ewe 

ony, brought after acquittal, it was agreed that 

4 deco muſt agree with the indictment in 
ſubſtance; the indiment' was for ſtealing anum ſintin- 
3 Aug lies, a callico quilt, and the declaration 
„ it unum ſinitunculum. This adinuged a mate- 


al variance, but the declaration 85 laid generally, 


chat he 1 the 3 with felony before a” 
juſtice 'of p it was held ſufficient to maintain 
the action, and | likewiſe that it Was neceſſary for the 
defendant here to prove a felony committed, and 
alſo a probable cauſe of * Vidę Med. Rep. 


vol. 12. b. 855. 


Michaelmas, 11.3 Paubbll v. "Oy 


15 an adlien on Ye caſe. brought 8; the. dla 
againſt, the We 7 bout 44 — 1 .@. Fi fy of. 155 
commitment witht pury alter committe et 
ing to the re of the bee ad, 8³ 
motion, Chief Juſtice Holt obſeryed, that png may on 
that ſtatute- plead »ibil :debet, and give the 18 mat- 


7 in evi pM 5 ay e t on this ſtatut 
| 1 plaint fon pom ited by. the Hout 
of C ers Fork ont to, them, ba 


the Commons never 3 5 t but by voie or 4 wurran 
under the band of the Speaker, Lad” ' whether the, 


habeas: 458 act extended to commirments-by either 
Haufe of Parliament would be examined afterwards. - 


He hre, that an officer Toi wr bred withoo 

warrapt, but not 7 wi 3 tagt; and 

diſtexence between apprebendir 1 og: 
One ia in order to th her, 5 Fung i in or- 


40 to 


carry before a m 525 asf Pome 
: 14: Page we. . ! 
* 1 9 * >. 


W755 . Aion. 


; | ts was rr à note ie 


| WE: 


—— . 


jeg by the plaintiff's 
declaration, — not allow 


4 


| 1 
| Eil, 1 lun. Ata e : 
| 


as at the requeſt of the defen 
for 100 J. the defendage in in; 


1% A <y Jobs, and. ene the parting, 


.jof money; 


* . Buuben Andrews | b 


wy fir chav eh e in ok 
plaintiff at his requeſt would: lend the deſen- 
dant's ſon any ſum of money, and let hint haves any 
goods, ſo as ſuch money and goods fold exceeded not 
the ſum Wt, * the defendant promiſed to. pay 
the plainti he plaintiff avers, that he lent the Ye. 
fendant's ſon: 3. in money, and ſald - him: gods an 
credit as aforeſaid, to the value: af $4: 4 further, 
that: the defendant: was indebted ta: the hat Fey in 
other 5:4 for ſo much money-lent.and 282 tothe 
ſon at the deſtadaut's requeſt, Wa Qn u amt 
pleaded, iſſue was joined, and a verdict given for: the 
plaintiff, and 31. damages, On motion in arreſt of 


o 
1 34 


In 


judgment, it was Mowed, by by-the court, that; the de- 
ndant could not be indebted' for more than 5 be- 
cauſe: he engaged to the: plaintiff for n more ſo that 
if the jury had, her der ſuch verdigt had been bad. 
n this caſe, the jury having given leſs,, it was . 
that it had helped the 
of falls, it dees net ap- 
pear to the court that 495 — 4 fendagt has not paid: 5 1. 
' alre and that this is not claimed over; and above» 
 2dly, hat the declaration was bad for the money 
 being.lent-to J. S. the, defendant; cannot bo obliged to 
pay the ſame on an indebitatus, but on, ſpecial afſiun * 
it, As being only collaterally bound; by, his: prom 
for *the ſame money cannot be lent to twas- N. . 
| Otherwiſe, had the money been only delivered to the 
ſon at the father's requeſt, or only had and received by 
the ſon at the father's requeſt, as then the loan had 


N to the father. Lade Salt. vol. * . * 


ay Aue cu u. a. kr, | 


On: 8 mpfit,, and two: vec 3 one 
was on a promaſlary: note, and the — declared 
thereon as on a bill off euch the -ouſtom-off 
merchants. On non 4 x tr 
were given; and: judgment according} fon tmai 
tiff. A wr it of error being broughiin t caabld was 
held, that the plaintiff 'coujdinatideclare upanitie prov. 
miſtory note as upon a hilf ofexchanges: and avthere 
could be no: ſuch; count! o action, ofrcourſe theres: 
could be no ſuch damages ; that the- jad gent could 
not be reverſed in part, i. reverſed as to tiia one ont 


landed, x ded 2 dam 


| and affirmed as to the other the court denied Facobrand: 


Milli's caſe, Hab. 6. and made this: deflinftion; ws. 
where the judgment is parti ycby the oo mmon law, and 
partly by ſtatute, it may, be reveiſtd in part; becauſe: 
that 8 was a judgment at common law, will le. 

b.. complete without ws other; 
Vide Sa vol. t. page 24. . 


here- 
ant 2 55 to tha 
H. a, thind aa, 
eration ent. pros 
miſed to pay, him 1004. 21 a, verd | 
phaintiff, it e d ee of; Judgrognts nt, that. it. 
note Was 


was not a gift but a delivery; 
e antrof nn 1 dogs, not. appear 


tage. for .2 , 82 ideation 
Per Holt bief ] 2 the. deliver 555 halls be: nw 


folute and indefinite, 15 it is e 


The plaiatiff « on an e 
defendant a note given him 


it in 
278 6 eration ; , 2 pd, thovgh...che, 8 
of. this nate was prove 2 Yar in: my 
Pp hs, l ., 
. 9 5 1 rs n 4* 41 
it an . 


ring 85 — 
he promiſed to pay him the ſaid . a certain ſum 


nies" fn OI ue bars omiſed to. | : 


plaintiff w 


in arteſt of judgment, that here wid eb 
, becauſe. it iy. — * - zpear what the conſiders 
tion of the note was; and if nd confideration was — 
ven for the note, the aer of it uß cannot be ot 
See Salk 171. Fund. 136. 
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though a note for the payment of money does not car- 
ry x conſideration in itſelf, 4 it is evidence of à debt, 
and&eonfequently'a means whereby the creditor ß 
recover Nis money; and tlie purting with it is 4 confi» 
deration which the defendant Has afttiitted, by de- 
manding the defivery therevf; And had the caſe 2 
that this was the note of F. S. for payment of à ſun 
of money to J. N. and J. D. in conſideration that F. 
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tr on Writ of error of à j jag. 
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' forth; EM 1 if was an altermani'of the eity of 
Gig, fie ef ei peace; ac by tra 4 
25 a 5 the defendant did matherg uf * e. 
publich à Tibet of him, which he cauſed to be "fixed 
in ſeveral arts of the town. The words of the 
lidel were theſe; Theſe are to attviſe all god tr forts w 
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25 
by appesrarice and pleading, becanſe where a man has 
8 the ko he may appear, at that day if he 
— though there is no return of the writ, and 
E of Nees manner of proceeding are ſhewn as. 
ar back as Zo | e 
J. Powell faid, the court could not take judicial 
knowledge, whether the city of Cheſter had a ſheriff | 
only by flat. 21 Hen. 7+ that ſtat. only ſaying, that it 
was then made a county; and fat. 43. Elkz, c. 15. 
directs that the officer of an inferior court ſhall not 
ſwear a jury to enquire of damages before him; but 
the practice is for them to ſummon a jury for that 
purpoſe, and to ſwear them in court before the ſtew- 
aid or judge: and precedents have been ſhewn here 
of writs formerly directed to the ſheriff of Cheſter, and 
that a court is held there by preſcription, called the 


— 


Sheriff*s Court. And an officer called a Sheriff might 


have been without a county, and ſo known time im- 
memorial; and a ſubſequent act of parliament mak - 
ing Cheſter a county, does not alter the preſcription. 
But he obſerved this could not be juſtified but by pre- 
ſcription, as the ſame officer ought to execute all pro- 
ceſſes ; and therefore if on exception to the ſheriff a 


proceſs is directed to the coroner, it can never after 


go to the ſheriff, though the exception is afterwards 


removed; and though there are no precedents of theſe - 


proceedings prior to the reign of Hen. 7. yet as they 
all run fo ſince that period, we ought rather to fol- 


low them than reverſe all the r given. 


The judgment was accordingly affirmed. Vide Mod. 


Hilary, 2 Ann. Ogden v. Turner. g 


An action on the caſe being brought for theſe words: 
there goes Ogden, who is one 9 thoſe who flole Lord S. “s 
deer; it was offered againſt the action, that words 
ſpoke are not like words in deeds, they being in 


eeds fortius verſus proferentem, but otherwiſe in caſe | don * 3 
of an Sion for ys {reel 1 Roll. Abr. 70. No. Raym. vol. 2. p. 1034. 


50. 54. Held not actionable to ſay, that a man ſtole 


a; deer, without alledging that he knew it to be a 


tame one. And in the preſent caſe it is not averred , 
as it ought, that a deer was ſtolen from Lord S. for 


if it is ſaid that 4. poiſoned B. without averring that 
B. is dead, an action does not lie. 


On the part of the plaintiff it was urged, that this 
expreſſion muſt be underſtood of a tame deer, of 
which felony may be commited, and then beyond 


diſpute is actionable z or it will be underſtood of a 
deer in a park or place where deer are kept, and 
then it comes within the meaning of fat. 3 & 4 
W. & M. c. 10. againſt deer ſtealers, whereby they 


are to be fined 3o/. and be impriſoned, or be ſet in 


the pillory and impriſoned, therefore the action will 


lie both ways. And the caſe in 4 Ce. was inſiſted 
on, that to ſay of a woman that ſhe has a baſtard is 


actionable, becauſe. it brings her within the penalty 


of flat. 18 Eliz. Vide 3 Sid. 7. 21. Palmer 298, 1 


Roll. Abr. 34. 37. 38. 1 Cro. 436. and if the defen- 


dant bad indicted the plaintiff here, after acquittal 
he might maintain an action for it. 


Per curiam. Words that are of themſelves ac- _ 


tionable without regard to the perſon or foreign aid, 


muſt either endanger the life of the party, or ſubject 
him to ſome infamous puniſhment ; and it is not 


enough that the party may be fined and impriſoned, 
becauſe if a perſon is found qty of any common 
treſpaſs, he ſhall be fined an one 

body will venture to aſſert that to ſay a particular 


man has committed a treſpaſs is actionable; or at 
leaſt the matter charged muſt in itſelf be ſcanda- 
lous; and the preſent words are that he flole a deer, \P | 
| |- for him to ſtate his title; he had the Poſen, and - 
chat is ſufficient againſt the defendant, Who was a 
ſaying that it was part of a dwelling houſe, or con- ' ſtranger, and wrong-doer, N 
tained corn, is not actionable; and the caſe of Sir 
Lionel Walden in 2 Vent. was carried too far, and this caſe, 'and tha | 
| itſelf, a verdi& will not help it; now here he could 
have none as a copybold, becauſe it Goes not appear 


which is a wild animal naturally, therefore not 
ſcandalous. To ſay that A. burnt a barn without 


the affair happened at a time when the kingdom in 


general were r Is againſt popery. The 


words were Sir L. V. n a. papiſt and goes to maſs. 
And the penalty by the ſtatute is a pecuniary one, 
and the pillory is only for want of money, there - 
fore not the direct penalty inflicted by the ſtatute. 


Mareoves, Lord e ee een 
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Insa this action the plaintif declared, that in con- 
deration that he ha 


-| miſes in the firſt count muſt be underſtood as i 


an infranciſement of the co 
[eſtate is gone, the land till continues. It was urged * 


impriſoned ; yet no ' 
on behalf of the plaintiff in the original action, that this 4 


the declaration muſt be i | 5 
| Judgment in C. B. was confirmed, and judgment 2 


4 
- 
* 


the being ſet in the pillory on this gceougt did not. 5 


. 


render the perſon infamous, but he was fill a . 
' witneſs in law. And to ſay that a perſon has hunted 


in a park without the owner's leave, and killed a. 


deer there, which ſubjects him to the penalty of 
the ſtatute e malefatForibus in parcis, or to call a 
man a papiſt ſimply, was not actionable. . And that, 
to ſay of a young woman that ſhe had had a baſtard _. 
is a very great ſcandal, but not aQionable, becauſe a , 

| defamation. puniſhable in the ſpiritual court, And 


the ſame to call a, man an heretic, and denied the. 
firſt reaſon given in the caſe: of Ann Daun. 4 Coo © 
Us The plaintiff was accordingly nonſuited. ad- 
ep. vol. 6, page 10. e 
. Hilary, 2 Aun. Smith v. Ary, 
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. | agreed and * he ſen EC 
ant to play at a particular E, and fo pay what he 
loſt, the defendant Kan to play, &c. yn to pays 


| Sc. and ſets forth in his declaration, that they played, 


Sc. and that the defendant loſt, which he had not 
paid; cumgue etiam, he (the plaintiff had won ſo much 
money at the aforeſaid game, the defendant in confide- 
ration thereof promiſed to pay, &c. On a demurrer, 


it was inſiſted for the plaintiff, that the mutual 10 


Ty - 
7 


peated in the ſecond, viz. that the playing was upon 


the fame agreement, being alledged to be won at the 
_ aforeſaid game. 8 : 55 5 


Per curiam. The ſecond count js not mended by 
the firſt, for they are ſeparate. and diſtinct, ſo that the 
agreement laid in the firſt will not go to the ſecond; 


and an indebitatus aſſumpſit will not lie for money won 


at play, ſo that there was nothing but mutual pro- 
miles, and debt will not lie on a proce, nor confe- 
quently an ndebitatus, for there muſt be a conſidera» 
tion, or a guid pro gu, c. Vide Salk, vol. 3. P. 14. 

r rn 


aer, 2 Ann. Crowther v. Oldfield, Etter. 
In an action on the caſe for diſturbing the plaintiff. 


of his right of common, in which he had declared, that 


he was ſeiſed of a meſſuage, c., parcel of the manor - 
of W. held by copy of court rell of the ſame manor, and 
that he and all tenants of the ſaid manor held time 
out of mind common on the waſtes of the ſaid manor, 


for all beaſts Jevant and couchant on their Abe 3 


The declaration was adjudged ill, after it was found by 
verdi& to be parcel 4 2 28 the plaintiff bal 


ſet forth in his declaration, becauſe the words af be 


will of the lord being left out, it doth not appear to be 
co 2 - ſo that ing it 8 be freehold = not copy= - 
held, then the preſcription ſhould haye been by a gue 
eftate at common law, in his own name, and not in the 
name of the lord. On this point being argued, Holt, 
Chief Juſtice, ſaid, that a copyholder has right of 
common, either as belonging to his eftate, or to his 
land; that where it belonged to his ate, and as ſuch 
he claims common in the lord's waſte there, if tbe 
copyhold is infranchiſed, the 'common is loſt and ex- 
tinguiſhed, for that continues when the gare is 
gone: the other common is as belonging to his land, uin. 
where a copyholder has common in the waſtes of an- 
other manor, in that caſe the common F not loft by 5 
ybold, becauſe though the 


title ſet forth in his declaration (admitting it to be 


bad) ought to be conſidered as unneceſſary and ſur- 
luſage, and the rather, becauſe there was no occaſion © 


| | , Holt replied; it was very - 
true ; but if the plaintiff will ſet forth 2 title, 17 * 
has done in this caſe, and that title is inconſiſtent in 


that he held at the 10:1] of the lord, and he could have 


| none as 2 freebolder, becauſe he had preſcribed i tbe ' 
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abſurd and inconfiftent, © 
for which reaſon the 


manor, ſo that his title veing 
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1 Holt, 
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if gr d. 4 4 at th, hare «bag | 


was actually entered upon the thing aco 
promiſe, and thefefofe having 122 Hef. lin is ed 


to an action, becauſe it is a deceit on the plaintiff 
who truſted him. bY n gave judg- 
ment for the * Vide 2 Raym. vol. 2. p. 909. 


Trinity, 2 Ai. Shore v. Brown. Error. 


- Ow an am bete aeg 
"this 1 8 aches ohm 2 ſe J. for Nd 
goods fold; in con; on thereof,” ſuper fe aſſumpſit, &c. 
after judgtnent by default, 208 2 Was brought, 
amd this exeeptieh taken, that it is not ſaick the de⸗ 
fendant promiſed, ſo it might be a ſtranger. * FW" 1 
Per curiam, it cannot be ſuppoſed a ftranger 2 
miſed, or that the Fogel promiſed himſelf, t 
is no body to prômiſe upori this record except 
defendant; . haps, if three perſons had 
been merſtioneq; in the 3 for it might be then 
uncertain to which the promiſe was applicable. | 


Gould Juſtice, there is alſo a difference between a col- | 


lateral promiſe- and a promiſe by operation of law; in 


the * caſe, the law whictiraiſes the promiſe applies 


a ee goca Lov: wy acer pon 279, 
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Abe 4 Ah, 450 „ White , 


In an action on the caſe brought by the San 2 
$ of Ayleſbury, iti the county of Bucks, agiinſk the 
co bles 2 that borough, for refuſing to receive his 
vote in an election of members of parliament,” On 
not guiley pleaded; and à verdict for plaintiff; a mo- 
tion being made in arreſt of judgment, 

Gduld Juſtice was of opinion, that the action Was 
not maintainable becauſe the conſtable acted as Aa 
judge, and not as an officer, and that in a parliamen- 
tary eee Alſo decauſe the hindering of a vote is 


22 „uri 9H. 6. 60. 2 Leu. 1 4. 19 H. 
6244 per ng” Would beget b plicity of 
aQtions,; 2 0. Williams's caſe] and that the pre- 


ſent action A = of time. 


ugh not to reeds 
the > The reaſon of the Houſe of e 5 b 


ommons. 2 Cro. | 


he reaſon of Stirling's caſe was, becauſe the re- 
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oll' 6ccafioned fim the loſs of the place of 
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„Which was a real profit: and the c 


ode in the Section of x Lord Mayor was, becau 
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} judge or not a jud 


' the tight of election 


that right; want of right and want o 
the ſame thing. Ia 


dant. 


or for any penalty. 


| law maxim that the dat dart ht reg tri 
injury, if it is one, comes within tfat rule; 
he mentioned ſtatiite 7 & 8 z. which 
action for a double Tone to the candid 
' that: before 
 4Rion for a falſe return; and r in —_ 
$i Sebnty dloable:"cends yet 
brought, or act made ;; and from — ſtatutes 
new actions in thoſe caſes,” he inferred 1 N 
for the voter at common law: beſides 
' here will not bind the Houſe of — 1 nor de 
evidence there; —_ not Being bound by our deter- 
| minations z. 


maſebiar 7 


allowed: J 
it be 


therefore he does not loſe his privile 
Mel, Ind 
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ul, 138. 
> Wl Tuffite” faid, the ar "muff "| 
e, there being. no 8 


he is an officer; ſuch hey is to execute t 5 i; fee 
Wit, and has Sly. a Fa erlal. 1 6 7 In othes 
matters he agreed with Gould a1 


1 W Ni 


right of the electors; 


afterwards might have his action, but not before ; 
and therefore was not without remedy. 

Halt, Chief Juſtice; contra, was of opinion, 1 
the plaintiff had a right to vote, that a freeholder has 


a right to vote by reaſon' of his freehold; and it is 4 
real ri At 3 
till 8 
annum; that in boroughs 
by reaſon of their bur gage; an 
poratioũs, it is a perſonal inheritance, and veſted in the 
whole corporation, but to be _ wy exerciſed by 


and the value of his freehold not material, 
6. c. 7. which requires it ſhould be 40 5. per 
810 ns have a right to vote 
that in cities and cor- 


the particular members. Hob. : 4. 12 Co. 120. I. 
8,2. And this is not a trifle in lows is 2 noble pri- 
vilege, which intitles the ſubject to 4 ſhare in the go- 
vernment and legiſlature :: no laws can be made to af 
fect him or his property but 3 own conſent, given 
in perſon if he is choſen mem by. his .repreſehs. 
tative if he is a voter ; that if the tine has a right, 
he muſt in conſequence have. a. egy, to: yindicate 

remedy being 
atute' gives a right, the com- 


mon law gives a rem 'y 1 BEE: that ht 3 fre 

tiori Ne 4 right, it gives 2 

| reme y to 1455 25 — jg and every in- 

jury IBPOrts, a amages. | ere parliam wo 

ters come before us, as. incident to a „ poo. 
on the property of the bene mane we in Nt Galt | 
determine, e the inci r he parliamen- 
tary, We W. 


8 7 to determine it: 
there can be no 7 method by petition as my ow 
ther Powell ſpeaks of; nor can the parlian | 
of this injury, or give damages to the plain if 93 it. 

judgment notwithiſ 


T his s jud ment was afterwards reverſed i in the Houſe 
of, Legs revor, Chief (ons Juſtice: Price, and ſix- 
* oncurred with the three Judges of B, R. 
1 ot © Judges and fifty Lords gen with Holts 
Chief g Juſtice. gh * 40 4 * K 1 
n the ca of er an v. — hie aſtice. 
Hale ſaid; hat this matter, though it — Jaitios 


parliament, was an injury precedaneous to the parti | 


ment. Nane . 4. nn 4 


Michaolmar, 2 + Ann The Mayor of Winebyfter v. W; 
B gs uniädb ther defendant 2 


uſing the trade of a woollen- draper within the:corpora< 

tion, againſt ithe-caſtom»theretof ; which cuſtom was, 
| that none who had not ſerved ſeven years to a — 
or had been fret of the guild of een eee 


within the corporation. 
Nate. This cuſtom was not grounded on dhe, 
On iſſue beinpoined, 2 verdiey vhs: giver 
pleintiff; and on motion in arreſt of judgment; that 
ſuch action would not lie, and Cre. Elix. 803. and the 
5 Tatneſs corporation cited as in point, the 


poſt 


4 


LS . 


"w/o t | 

Repend on = 
lt Bp Was to 
determined by the parliament, and that the plaintiff 
might petition the, parliament. for: that-purpoſe, and 


nding. Was given for the! defen- 


3 


e che 


4 
Me 
4 ye 
x oy 
—- 


ſome cor 


Mi. iar 


be ſupported. . 


£ $5.5 8. 7 | F} 7UGL ..& 4 — 
In Ea/teriterm, 4 Ann, Judgment was ſtayed in this 
caſe, ** in the declaration, and the oourt de- 
ee any thing on the merits, which they ſaid 


was a queſtion of great conſequence. Vide 


Rep. vol. 6, page 23. ©; 


* d 


In an action on the ca/e againſt a perſon for diſturb- 


ing another in an office which he held; to which of- 
fice the plaintiff ſhewed a ſpecial title, and the jury 


found the title variant, the court gave judgment for 
the plaintiff, becauſe they held that in this caſe the 
title was not material. 2 A 227. 


In an action on the ca/e for diſturbing a man in his 
ſeat in the church, without ſaying it was an ancie:.t 
ſeat. The exception taken thereto was over- ruled, 
becauſe againſt a wrong doer on the poſſeſſion. 2 Lev. 
page 193. ; Vide Mad. ep. val. 6. page 19. Tit 435 


- Where a bond for payment of money has lain dor- 


mant twenty years, on an action brought thereon, if | 


the defendant pleads folvit ad diem, it is a good plea 


in the opinion of Lord Chief Juſtice Holt; for where |. 


no demand has been made, nor an action brought 
thereon in ſuch a length of time, it affords a rug 
preſumption that the bond has been ſatisfied.  Yide 
Mod. Rep. vol. 6. page 2. | 


Michaelmas, 2 Ann. Baker v. Preice- 


This caſe was grounded on theſe words, vize In 


Hole my box-w00d, and 1 will prove it. 
The defendant's couneil moved in arreſt of judg- 
ment, that the words were not actionable, ſaying, 
You Hole my wood, and you ſtole my timber, were the 
ſame ; You are a thief, and flole my timber; you are @ 
thief, and flole my corn, hops, &c. are not actionable, 
for the general maxim of law is, that where words 
charge a perſon either with tre/þa/s or felony, if there be 
not other words, that ſhew the charge to be /zlony, the 
beſt ſenſe ſhall be taken. Yide Hob. 331. Hutton, 38. 
Holt, Chief Juſtice, condemned theſe authorities, 
and ſaid, that in this cafe it was not what the party 
meant, but the neceſſary import of the words that 

are to be conſid eres... EL; 9 
The plaintiff's council replied, Jon have ſtolen my 
timber, is actionable, for the ſame muſt be felled and 
and e from _ ſtock NE it ow * Telu. 
152. Wey, 114. e words, ou 0 y tod, 
and I will charge you with felony. 74 Meri 1. 2 
Cre. 116. and Hob 77. 
Holen a tree, not actionable, for a difference is taken 
by the court between a tree, for that is underſtood as 
ſtanding, but if it be felled it is wood. Style 9. Pracipe 
doth lie of boſcum,' but it cannot be ſaid one_/fole an acre. 
of wood, for if it were not a thing of which felony could 
ave been committ 
2 Cre. Jar. 116. 


| Chief Juſtice Holt, + The verdi& cited in'Cro. Jur. 
ſignifies nothing in the preſent caſe, there being con- 
temporary authorities that differ from that caſe, ſup- 


Poſe he had ſaid, He has flolen my underwood, 


Powell, Juſtice. . Underwood and coppicewood will | 


Fe 

be taken for wood ſtanding. OO ens TER 
Chief Juſtice Holt obſerved, that the opinions of lat- 
ter times have been in many inſtances different from. 
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Ans 
thoſe of former days in, relation te mende f £ 
there was a difference taken between ſaying, 7 
a thief, for thou haſt flalen my wood, and thou aft 


belles not being come in the court, delayed giving 
judgment, and directed this caſe to | be ſolemnly - 


pued,”. 5 ein, enn een Fit KITE 3142 
a Chief Juſtice, ſaid it was a point not deter- 
mined, whether ſuch a cuſtom, was good, though 
many corporations did pretend; to. ſuch cuſtom ; that 
rations pretended to à right by cuſtom to 
exclude foreigners, but he thought the ſame could not 


for t 


'A 
v 
conſtruction called: u 


2 is 008 HER 747. , F | had Oo vac] 
he had heard Lord. Hale and. Jufti 1 ay, that 
0 


xe 


they knew no ſet rule for actions 
a 


. o : % « <3 , ? by « \ 9 — 
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 Michaelmas, 2 Hun. Crowder v. ONfeld. 
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335. Vide Mod. Rep. vol. 6. p. 9. 


Michaelmas, 2 Ann. i Crowder v. Oldfield. ' | © 


was ſent to by one 
_ temper; and that having ſeen,.and been informed of the 


hou art a thief, and thou b 


for the 
wy 


| uld | reme 


„„ 


— — 


e 
| > thier 

u haſt. flelen my wood, and judgments have been 
given both Ways; the latter opinions make no diffe- 
rence, if the words be ſpoke at the ſame time, and 


theſe are ſcrambling things, that hays gone backwards 


pay forward, and Idle people. in the country that pri>, 
ely a& andcarry away „ common 


— 


* 


1 1 5 


ds, but t at 


words ſtood on their own feet, To ey, @ man h 


' the pox, is not actionable; but to fay, he 1 got it, and 
got it by a yelloto-haired wench. in Moorfiolus 5 
adjudged actionable, though the latter Words do not 
- carry à violent intendment, that the ſpeaker meant the 


„ has been 


French pox, though the ſenſe leads more that way than 
the other. He. remarked, that "ſtealing, and feloni- 
ouſly ſtealing, was not the ſame; for in common = 


| frrudtion, ſtealing did not always import felony; for 
example, to cut and carry away furze is a ftealing, but 
not a felonious taking. BEOS. Its $1915 

| ! Powell, Ju me 

ex di termmt;- 


Re roof of aL HF PST 


11 


obſerved, that he always took it 
aling did import felony, and ſaid, 


ireſpaſs, and not ſteaſing. t ac 

_ Afterwards, the whole court give judgment in this 
caſe for the plaintiff, being of opinion that all the 
latter authorities ran clearly in his favour, and Holt, 
Chief Juſtice, ſaid, that for his part, wherever words 
did tend to take away à man's reputation, he would 


| encourage actions for ſuch words, becauſe in ſo doing it 


would contribute much to the” preſervatiph of che 
peace. Vide Mod. Rep. vol, 6. | 23. 1 * 3s A 
1 14 $7 n 348% 3 $4 37: 
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Per curiam. If a perſon be Ever os innocent, yet if 


there were a probable cauſe of proſecution; an action 
for a malicious proſecution will not lie... The 
muſt be a direct malice, without any colour of cauſe 


ground 


that will 2 ſuch adtion. 1 Vent. 86, Car. 41 « 


| 5 Mod. Rep. 394. and 405. Vide Mad. Rap. vol. 8. 


page 25. 


- 
4 " i 
> 1 . 8 ! 
* „ 591 
> \ * $4 
* * 
89 


3 C ⁵² ! OS TT RLTLS W364 I 1 
Michaelmas, 2 Aun. The. Lollege of Phyſicia 10 v. Roſe. . 
© F A 154794 th 


In an action on the ca/e brought for practiſing phy- 


n 
ſic within | ſeven miles of ar without licence, a 
ſpecial verdict was found, vis. 


That the defendant being an apothecary by trade, 
S. then ſick of a ee 


ſaid diſtemper, he did, without preſcription or advice 
of a doctor, and without any fee, compound and ſend 


the ſaid F. S. ſeveral parcels of phyſic as proper for his 


ſaid diſtemper, only taking the price of his drugs for the 
ſame: whether this was ſuch a practiſing of phyſic as 


was prohibited by the ſtatute, was the queſtion before 
the court: after N the court at laſt un- 
animouſly agreed, t | 

in this ſtatute conſiſts, - 


at che practiſing: of pbyſic with- 
iſt, In judging of the e 


iſt.! diſeaſe, and its n 
ſtitution of the patient, and many other 
2dly, In judging of the fitteſt and propereſt remedy 
1 F teas, Ws 1 2 . 18. 
y, In directing or ordering the application of the 
95 to the diſeaſed perſon, vole Pn Rea, bu- 
ſineſs of an apothecary is to make and compound, o 
prepare the preſcriptions of the doctor purſuant to hi; 
„ . ag Oerey3 es hi 
 4thly, It was agreed, that the defendant's taking on 
himſelf to fend phyſic to a patient as proper for his 
diſtemper, without taking any thing for his pains, i- 
ainly a taking on bimſelk to judge of the.:diſeafe-an; 


ene of the remedy, as alſo the executiwe or ditecting 


part. The whole court gave judgment for the plain- 
enn MG FAIRS MAR ot te 
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1 f action caſe N 
eee 
teftatar by the defendant, who pleads the ſtatute of li- 
mitations, on Which illue was joined: In the courſe 
of the evidence it a peared, that the teſtator had been 


dead ſeven. years before the ation was brought, but 


the executor, proved a promiſe made to himſelf within 

a year before, the commencement of the action. A 
verdict; was given for the plaiotiff rt. 
Her curiam,. Though the acknowledging of the debt 
s a continuation of it, and removes all preſumption 
of its having been ever paid, and conſequently brings 
it out of the ſtatute, yet this verdict does not main- 
Ie, 4. 3 was accordingly ſet aſide, becauſe 
the promiſe. being made to the executor, could not be 
made tc the teſtator within fix; yearss Vide Mod. Rep. 

vol. 11. Page. 37+. Sell. vole . p. 28. Raym: vol. 2. 


* 8 2 * 4 
* a 41 al * 18 teſc e U 5 8 N 8 1 
3 14 f * 8 - ; * $$ 
3 A wt or 4. ; 2 on x . e we SY } 
Fe hy 2 e m * . a 3-4 = * Ws as . 16% ; 8. 
| e 54H | | elle 
89 * * 5 4 1 


3 
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dee 4 
defendant z and that he in conſideration thereof promiſ- 
_ ed-to.marry her. 
was tried, and the promi the man proved, but 
no effectual promiſe on the woman's fide. Adjudged, 
that there was ſufficient; evidence to prove that the 
oman likewiſe promiſed, becauſe ſhe behaved as 


if ſhe conſented to, and [approved of, the promiſe of 


the man. - Vide Salt. vol. 3- 16. 
In an Gion on che caſe for words, the plaintiff 
declared for words ſpoken at ſeveral times: the firſt 


words were, he is a whore and has had a baſtard by 


her father's apprentice:; alledging a' colloquium : the 
_—_ thou * whore and had/t a-baſtard by your fu- 
ther g apprentice ; in conſequence 
prefſions of the like kind, a perſon who courted her, and 
was ready to marry her, deſerted her, and refuſed to 


fulfil his engagement: a verdict and entire damages 


being given for the plaintiff, it was moved in arreſt 

of Tone that the firſt words were not actionable, 
the ſpecial dan 
viz. the word other, .-.- 


Per curiam, if it was a new: caſe, it would be rea- 


ſonable to make the firſt words aRtionable, beeauſe no 
reater misfortune can befal a young woman, whoſe 


than to be a reputed whore; but the authorities are 
too. numerous and great for us to run counter to 
them; the reaſon, on which. they are founded is, that 
fornication. is. 2 ſpiritual, offence, not puni 
common law; and an action ſhall not Jie-for, charg- 


ing a perſon with an offence of which the la takes no 


notice, without ſpecial 


s 
CE YF ee A o 9 C I 
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n Trini ty, 3 Ann. v. \Ku//ell. 
x: 57 ; 4 n * J 4 0 1 88 78 4 n 8 : 4 
. 


19 an ation on the ca brought by the plaintiff 
againſt. the defendant ; the plaintiff declared, that 


Whereas; he is a man of reputation, free from all per- 
jury, and ſubornation of perjury, - and that for ſix 


months before the words ſpoke, was a juſtice of the 
peace, and is, and for ſeveral years before was Chan- 


De. 83 i 2% 
brought by Grem on ſeveral 


| Jobs digeſt Ke gala 15 K 


tiff. 


bis office. 


In an ation on the 6%, brought by a feme ſole, ſhe | 
weary; ws ſbe had agreed and ee to marry the 


On non aſſun leaded, the cauſe | 
. p 5 


aft not to 
of which and other ex- 


| cap. 9. ſubornation of falſe 
es being confined; to the latter words, | neſs. Vide 1 Le 
25 | | I Per Anderſon. A private man cannot be 


well doing depends on her having a good huſband, 


| apgaiiuſt the parſon. 
ſhable at 120 290 


therefore arreſted. Vide Aud. Rep. wol. 6. p. 148. 


3 


: i 2 1 | 7 1121 . : 1 
damages were gx. 
019 73 e 717 


ſimple aud abſtractedly ſpoken without reference to 
any public employment or office of the plaintiff, th 
caſe would have deen more doubrful'; but mere : 
are ſpoken in reference to bis office of Chancellor, 
and of 'a' perſon then in commiſſion of the peace, 
and who ſtood candidate for a member of . 
2 er * : 1 are 15 re 5 5 ; We Cal 

they wound his reputation, and craftily obſtruc 
n, 
Auſiuer, They are, becauſe they are ſpoken of one 
in an office of truſt, and havibg” d ted of 
juſtice, and ſpoken expreſsly in that capacity, there 


*4 *1*$ Þ-J 0 
W . 
ed, à Verdict 
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goes your rare Chancellor; for it cannot be taken. here 


that the word Chancellor was only meant as a deſcrip- 
tion of the perſon, but rather an indication of the capa- 
city, in whith he did ſuborn the witneſſes; and it is 
not material to ſhew that any woman did, ſwear 
againſt a parſon before him, for if not, then the 

eater falfiry and ſcandal, and the word. ſubernatien 
s always taken in an ill ſenſe, 3 t. 167, 1 Rall, 
SE IIS TR. OR TIE TOE FS 

Powys Juſtice, doubted how it would be if the words 


| had no relation to his office, or ſpoke of a man no! 
in office, but held them aQionable here, for two rea- 


ſons, viz, becauſe ſpoke of a public officer, and in 
reference to his office; for he held the word Chancellor 
was not a deſcription of his perſon, or as his name 
as Parſon or Dean is, but ſan ?nnuends of his, corrup- 
tion quatenus ſuch i. e. quatenus a Chancellor, and 
denied the authority of the caſe in 1 Roll. Abr. 79. 
but agreed to the caſe in 2 Cro, 190. Thou art forſworn 
in Collet court; and to that in 2/Cro. p. 436. Thou art per- 
fured, for thou art forſiuorn in the. Biſhop. of G. t court, 
to be actionable, and would diſtinguiſh theſe. caſc 
from this, becauſe ſpoken here of an officer, and wit 
relation to his office; ſubornation is a known term in 
law, and is the word of art fot corrupting one to 
commit perjury. 3 [aft n 32 K. ap 
9. ſpeaks of ſubornation of witneſſes. Stat. 5 E 
| | Yrocurement of a wit- 
Vide 1 Lev. 118. Hard. 501. Med. 57 "I 
but by particu] ds, b al word Comes p 
y particular words, but general wards ſuffice. t. 
Nander'x magiſtrate, and concluded For the, fan 


neſs. 


7 
f 8 


"Powell contra, 1. He allowed the phraſe: of ex- 
reſſion was as direct as if 'the defendant had really 
aid, that the plaintiff had ſuborned witneſſes to ſwear 
| the parſ T cannot well find whether, my 
brothers think the words actionabſe in chemſclves F 
ſpoken of any perſon whatſoever,, or by reafort of a 
relation to his office, or other circumſtances off the 
plaintiff on the declaration, but I hold them not ac- 


tionable on any account. 


2. Aman cannot without a relation to his office, be 


a ſuborner of perjury, without there is a perjury com- 
mitted ; one may indeed ſuborn to ſwear, and yet no 
oath taken, or an oath may be taken, and yet the 
fame be no perjury, for if it does not appear to be 
in any court of juſtice; the cafe in 3 Cro. is not like 
this, for here is neither court or cauſe. mentioned 
where the ſwearing was; he allowed the caſe in Cro. 


| Jac. 158, for in that caſe there was a perjury ſaid to 


cellor of the Conſiſtory Court of the Biſhop of Co- | have been committed, and as to Hard 501, a perjury 
ventry and Z:tohfield, and that writs did iſſue ſuch a | is likewiſe charged. It is not actionable to ſay, that 
vear for, calling à patliament, and that ſuch a day | one did forfwear himſelf; à fortiers, how: can the 
in that year was appointed ſor the eleckion df | ſuborning one to ſorſwear himſelf be ander to bear 
burgeſſes for Litchſield to ſerve in the ſaid parliament: | an act and ſubornation e vi ter mini does not im- 
at plaint intended to ſtand as à candidate, | 7 


and thereof gave public notice; that the defendant | 
knowing the premiſes, to hurt the plaintiff in his 
8 | es gp 94 to ring him 3 
nalty of perjnxy, and ſubornation of petjury, at ſueh a 
time and place, in the hearing of ſeveral of the Queen's 
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ſudjecks, and in the plaintiff's preſence, ſpoke of him 1 agree, word 

_ the plaintiff: theſe. falſe and ſcandalous- words here hat would 

Lees . your rare - Chancellar, innuende,: the! : plaiatifr:to || *1 er perſon ;* but the) 
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als 1h which 2 parion, e HAY 
Jaintiff, and women hat, been ſworn in 
| jar the 15 581 n fe Ford, the 
ele: words might be applied by innuendo to thęt, an 
; 7, 5 17 Vid. Goh. ac. 30. 192 2205 
N "The word Chancellor does n «Deron pr. 
m in his 1 ice 


Ty 
ore." that, this was charged on him in his . 

of Coca, and. W ds muſt. 1 * 1 Gion, 
able In. their nature, and b 1 of 

fag or ſcandalize him in off bear an 


thei natuge, and FAr Ana 

1 > 
, ly Bet. a10143 301 568 
Hul. Chief Juſtice, my brothers are of well agreed, 


« C3 
1 : 


WIR ML, 

es See 
| emſelves, but 
rather ineline not; I think they have great reaſon for 
that opinion, becaàuſe here is not charge on the 


plaintiff . ſubornation of petjuty, or that, he 
ede be 


did ſuborn wi 


7 


fſes to forſwear themſelves, and ſu 


r court where there had been an,oath, it would not 
e actionable, nor is there any precedent for it; and 


there is reaſon there ſhould not, for to ſay a man 


has forſworn himſelf, is not actionable, ideo not to 
Nen witneſſes to forſwear: but the words are not 
fo ſtrong in this caſe, for they are, that he did ſuborn 
witneſſes to ſwear; ſure the ſuborning witneſſes to 
ſwear is no crime, and ſuborning ex, vi termini, is not 
a crime, otherwiſe than as, it relates to perjury, and 
ſuborning witneſſes to ſwear, does not imply that 
they do e and in the caſe in 1 Roll. 79, a collo- 
rium is laid of a ſuit in Chancery, and witneſſes ſworn _ 
here. So one would think here was a ſubornation of 
perjury; and the words go farther, and ſay, that he 
would ſue in the Star Chamber for it, a proper court 
to puniſh perjury in, yet held not actionable. Then 
how do theſe words touch him in his office ? for if a 
Chancellor will ſuborn witneſſes to ſwear, does this 
relate to his office ? -If he does it in another than the 


ſpiritual court, it cannot, if it be in a ſpiritual court, it 
may not be before himſelf; in ſhort it does not appear 


to have been before himſelf, and we muſt not intend it to 
maintain an action, and the naming him chancellor, is 
no mote, and ſd commonly underſtood, than a, de- 
ſcription of the perſon as Mr. Chancellor. To make 
words actionable in themfelves, it is neceſſary to charge 
ſome ſcandalous crime committed by them. If a com- 
munication had been laid concerning an oath which a 
man had taken in a court of juſtice, and that the man 
did forſwear himſelf, that had been charging him 
with erjury and therefore actionable: but barely to 
ſay, that a man did forſwear himſelf or ſuborn an- 
other ſo to do, is not Charging an offence puniſhable 
and therefore not ſufficient to ground an action, an 
concluded for the defendant. ſe 
The court being thus divided, the queſtion was 
about the judgment. If a rule be for a cauſe to ſt; 
till the court be further moved, and the court is di- 
vided, there needs no new rule from the court, and the 
Hh gh without more ado may enter judgment on the 
verdict; but if the caſe be ruled to be put in the pa- 
per for argument, or the laſt rule be a cu adi wult, and 
the court be divided, there can be no judgment, and 
the caſe of [veſon and Moore ftands on that point to 
this day. Vide Mod. Rep. vol. 6. page 20. 


{4A 4 1 2 2 . 
1 $3 5 


(35 T5 a In 20 6g Y 7 rd | 3 1 * iS . | 
Trinity, 3 Ann. Fohnſon & Ux. v. Browning. _ 
3 #43 35f be. F 8 


e g t L179 | 07 3 | 
In an action on the caſe for maliciouſly indifting 


and proſecuting the plaintiff's wife for felony, of 
which ſhe was acquitted, the declaration recited; the 
indictment continent. materiam ſequentem ; und in the 


recital of the goods ſuppoſed to be. ſtoſen, it was 


valoris of ſo much, whereas. the indictment ran ua- | 'folower; or even if it had been done 


lentiæ of ſo much: it was objected that this, wa 


2228 Ranger > WS 
variance, from the indictment, but overr-ruled, for | 


it Was the ſame in ſubſtance, but had the plaintiff | 
undertaken to ſet forth the indictment in bac; bern, it 


would havqpeen a fatal exception. 
Fer Holt Chief Juſtice, te plaintiff ought. to have 
proved a copy of. the bill exhibited, and that it was 
ound on the oath or pracurement. of the defendant 
but'their Anas on the back of the bill, is ſuficie: 


m 


„% 


CAS Li an 


* 
* 


2 
* 
„ 


ofe it were the firſt, and. no tallaquizm of any Fan bf | 
n 


defence in this caſe, muſt be to prov 


was allowed to be given in-evidente'tb proves Felon 
committed; for otherwiſe one that 1 905 10 b 


bim 


nes op. the back of ch | nel bur «ſaid; Ne ad Heye 


ſworn as a witneſs in behalf of the de 


* 


tho.miting ee eee the | 
be proved that the defendant. was a witneſs without 
having the bill; but it is the beſt and Hletreſt method 
to have the bill: and the firſt pur of thè defendunt h 


* 


ve a felony comfit- 

E is offibte he could” have 
a-probable:cauſe of proſecutien; and here becauſe nb“. 
boũ y. was by at the time of the fuppoled felotly con - 
mitted,: but che! defendant's wife,” who! coal her in 
this caſe he witneſs to prove the felony committed; 
her oath. which ſhe made at the tial 6f the Indi det 


ted 3 for without that it is imp 


c. Would be under an intolerable miſchief; for if he 
proſecuted fer ſuch robbery,” Qt. and the party ſtibuld 
at any rate be acquitted, the, proſecutor would be 


liable to an action for malicibus proſecution,” Without 


a poſlibility of making à good defence, though "the 
cauſe of proſecution were ever ſd regnaht. * 80 
To which Serjeant Darnell for the plaintiff fad, f 
oath had been made ſoon after the fact committed, 
that oath might be admitted as evidence of it; other- 
wiſe not; but here it appeared a warrant was taken 
out immediately, but nothing done thereon til the 
defendant had a ſubſequent falling out "wit the 
plaintiff, 345 4.44: $4 od FOR li Hitch Ron 


Holt Chief Joſtice obſerved alſo, that . 9 4 
Chr. 


to adviſe well before they brought actions of 
kind; and gave as inſtances Pigot's caſe in 1 . 
383. where a ſon-in-law'indied his ſtep- mother fot 
anna, her huſband, his father; andflie beitig 101 
quitted, brought an action for à malicious proſecution 
againſt him, and recovered damages; and he to requite 
her. kindneſs, brought an appeal of murder, on which 
ſhe was tried, convicted at the King's Bench bar, and 
executed: And another cafe that happened lately 
where a fellow brought an action againſt a man for 

ſaying of him he was an higbiuayman and it appearing 

on evidence that he was io, he was apprehended” in 
court, convicted, and hanged the following ſeions. 

Vide: Mod. Rep. vol. 6. page 26. 


Nip, 3 Ann. Iden v. G.. 

In an action on the caſe againſt the — 
reſcuing a perſon arreſted on meſne proceſs at the 
plainti 8 ſuit. XY gy b 15 ay 03S 2 F DEWS 2 
At niſi prius before Holt, Chief Juſtice; the firſt 
point of evidence was the original cauſe of action. 
2. The writ and warrant, by producing copies of 


8 * 1 
3 n 


them ſworn to be examined, and true. 


3. The arreſt ſhewing the manner of it, that it 
might appear to the court to have been legal, for other= 
wiſe there could be no reſcous; and in point of damage 
they proved the loſs of their debt, for that the pr 
ner became inſolvent, or could not be hae. 
Hul, Chief Juſtice. In cafe” of refcous, you ſhall 
have no favour,” becauſe guilty of a violence again 
the proceſs” of the law, and therefore not like the cafe. 
, 724, HOES © INO 
The taſk on evidence appeared to be as follows > 
The bailiff ſtayed below at the ftreet door, and ſent 
his follower diſguiſed, with the warrant, up three pair 
of ſtairs, who there touched the priſoner, and ac- 
quainted bim that he arreſted him: the priſoner, with 
aſſiſtance of ſome women, got from hitn, and ran 
down to the firſt floor; and the defendant being below 
in his ſhop, and hearing the noiſe, ran up ſtairs before 
the bailiff opened the door, let the priſonet into the : 
room, and would not ſuffer the bailiff to enter and take 5 


Holt, Chief Juſtice ſeemed to doubt whether this 
was a good arteſt, being more by the bailiff's 
; | n the preſence of 
the bailiff; however, he 5 the jury 4 general 
charge, who found for the plaintiff. 2 5 red 
the Pee to be ſtayed till marked by him. 
In this caſe the party reſcued n | 
endant, Hot N 
ing bern made a party to the ferne "Holt, 
Chief: Juſtice, #Howed, by "reafon that he TWore, to 
r zged rhe de: 
derer keen d lite Inſtance, 


muſt bea part⸗ 
6. pr 281. 


> Ivy T8533 2-,07 ANT? 3 Wenn FIT 20 11 4 4 ; 
zun, e, eee, amber! 
N * tis 
"is an Gen on the caſe for a conlpitech, the plaintiff 
declared, that the 88 comſpir ing to vex and up- 
eſs the plainti F did (under preterice of a certain warrant) 
om Sir 8:Lovel, Recorder of London, wherein'theplain- 
tiff was charged by the oath of one Ay with Rai ving 
aſſaulted . on the highway with — to rob 
murder him) arreſt him the plaintiff, and carry hi 
before Chamberlain, a juſtiee of the peace, who; by' the 


Ty F' 


rfuaſian of Tracy, retuied to bail him, though on 


ent bail were offered, and committed ay to'the'Gate- 
bouſe priſon, where ſuch and fuch-foms of money were 
extorted from him; but the words without probable 
cauſe were omitted i in the declaration. 
85 evidence it appeared, that eight years 1. the 
intiff, a gentleman's ſervant, being riding on horſe- 
E the road, quarrelled with A, and being 
in — was ſoundly thraſhed by bim; notwich- 
ſtanding which, 
againſt the plaintiff for an aſſault and battery, but no- 
thing more was done in the affair. Six years a 
wards, ſome diſpute ariſing between the plaintiff, Na- 
cy, and: Jenkins, in London; Jenkins goes down to 8 
folk, and at the perſuaſion © 
Aſhby to come up to London, and make the oath above- 
mentioned, L077 n the warrant was gra ranted againſt 
the plainti We ee the Recorder, for 
which Aſbby had 55 ar Gi enkins.. A twelve- 
month afterwards, Tracy imſelf a ge of 
rom employs the inde. en. of the Gatehouſe, and 
ers, to apprehend the / plaintiff. Auriel, _» carr 
fa before wy * Chamberlain, and to ſend 
as ſoon as they bs apprehended him, which. __ — 
cordingly did: racy informed Chamberlain,: that 
he had conſulted 1 Recorder, and ſome other coun- 
cil,. about the offence with which Maria was charg- 
ed, who; were of opinion that it was not pailable; 
whereas in fact he had never aſked the queſtion : on 
which Chamberlain refuſed bail, and committed the 
| peilager, Fracy follows him to the Gat 


ebonſe and di- 
As the goalet to treat him with ſeveriay: onde to put 
i Fo in 1 Fi kj 12 

Holt, Chief ] Juſtice. Chamberlain was to lame for 
hes: ignorance ; but there is no reaſon to dim 

uilty on this evidence; as to the reſt, the circum-, 
fla 8 of 1 2 2 THO p to be one * 

ain ice, and if the declaration, was, good, 
euere Would be ſufficient to ET] {x 
The u exceptions taken 


Bi L413 71 V 


to the 2 were, 


* the plaintiff was arreſted, the recital: 5 
ſolute and poſitive, that 


1 had affaulted 4 ey; with intent to rob and kill bim, 
he believes: 7 Jy paid; to 1 
1 but the Chicf J it ſhould be 


2 


Adly, That the 1 pete! the 2 to 15 
made without a legal Warrant; the 


textu'tu fuſdbm warx anti, (wn der. 2475 2 


en or [colaur, of ia 


ep FEY 72 ing protec. 7 — were 
can! this Expre mu efore be taken 
in ol Tale Rte UW e e ee taken 


oa ; objection; Was dver-uled, becauſe an ill uſe hav- 
ing, been Lp of the \ 7 though ad legal one, 
t cexrtai 

7 the [RM ALAS 

1y, Supponn e watra 2 there can 

be no cool racy $i .Appr 2 gone, a legal 
tränt, elpecially. as it is nt ajd in the a aration, 
hat the warrant was taken oht zothour Pohable cauſe. 

© Holt, 9 lef Juſtice, in conſequence of this laſt ex- 

ception, direfted AJuror.. to be withdrawn, with the 

conſent pf path parties, the declaration being in his 

2 ar hs alledgig that the we way 

ou as without probable C.. 

by "Ihe Mick Julie obſerved in the courſoaf the wink, 

that this e e an the. ', in nature of a conſÞi- 


I * ad gu 55 acquitted except one, 
TY + and 


”— * Et 


in un crime. ee vol 


immediately took out a warrant 


Cornwall, ' prevails with | 


| ſpir acy,' th 


N 277. K. n . Haun. 1 Ko Be. arg 
e Þ 146 Mod: R 656. 169% 9. * 
I * * FL (17 Prove © + TAS 
"Bahr, tin Think He, 1 
05 deferidanits were cle we W e 45 
tott money from A. and to effect 


to charge him Ja- Hs being the ther of a 1 
baſtard _—_ and that in purſuance of ſuch con 
aid) oh charge and” affirm him to 'be 
the father of it. An exception Was taken that the in⸗ 
. did not aver oe he was the father of it. 
Per \curiam. The g 


er ol in 
5 45 


Vide Med." e 


375 77 
page Le) 


defendant: to the' uſe of this executor. 


ly 01 it 18 c A $03 $40 +10) 3 67 847 058 
8 344 e PTY 2 
YG eb 10 Feli, Py End, Ht, Wh 
On an indebitatus f 9 brou glt by att Kere, 
Me ſo much money of t 3 8, recei ived by the 


n 
fendant's hands, i. Which he would not deliver up 995 q e 


That it, recited a Warrant variant from . 


words . pre- yet the plaintiff had 75 non ſuitei before C 


tice Holt, which the C 
. 6. Page 161 51 


chnelmas; 3 ig 919% zin 
| | 2 5 Euler 
Was Prog. . Hretence an colour) of | 


- —_ 


inge 

de defendant's 
N had miſtoole bis Action, 
an ackion on the c % on the ſpeci 
none deliver of the e | 


| r theref 


| was'olear' 2gainſt the pla tiff, and be was non/uited.” 
che bath was, cat he plain- | 7" again pine lend nf Mt 5 18 


| the defence; 
| obtain à pardon for another, 
| || veral ſums of money from him 


| | de iwer him ſafe ; * 4 


in ſupport dhereef, cited 


. 


money, e 


B. to pay C on U giving 
Will not do it; ieh, £ en ie 


when the bargiinor would not 


not intended it chould be 
for it. Indeed, theſe 


not deliver the writin 


The evidence offered to the court was, that ſo 
writings belonging to the teftator, came to the de- 


executor, Who, to tbe e 210 him ſo 


e #5 wt Ve vp the wie 
* oY 
5 wth 55 the . j 
, for” he ſh 1435 nave brough 
r eetment for th 


- Hs Cite Tance, obſer, 15 A. 5 8 money 


but after wart 


for ſo much money received 5: his ofe; aun a 
actions have been maintained for 5 | 
perfor And 70 7 

miums-for inſurance when the ſhip, Ge gta not go; 
voyage; but it has been held it would not lie for mg 
ney paid on an uſurious 5 becauſe there it 0 5 
repaid; or an Liiop > 

caſes] "ar been carried 79 I, 
5 F194 | 

2 eck them 
. if 25 


— Ty, 1 
hou? god. 1 0 hd thi W 
Ww t pa a a 
e en ho” gebt, 


hey ; Hs Scr for mon 
body —.— meſo. V e 


| ths 1 e 
ney as due from the teſtat 
"he 


mone! ſo 


Was given. 1 


/ The-defendant's council e 

where he ſaid "2nd bat. a, 

A to that' en 
but had n fi 

ed the pardon; and on an ib garn. "Se 


the money had and received to the plain 


[ 
8 1 * e 


Nia 5 nds V 
phe 10 ; bus 


mr. v. ' 4 
vitk NU 1 "© i " Re. 5 . — 


42 an action on the 2 * phäntik declared, + that 


in onſideratio ff would. del er his geld 
178 A. the Sky promiſed. ez — . — 
in evidence. chat che der 


Note 
— pil ae 53113 


— , . 45 l ee on, 
; ES 991 ollateral 1. undertaking for Tres 11 
rhei orderraker e 
fect 15 the e chat l | ho, P 
y Again an t 
Nh "their d ARA 1 e 


22 is 8 hr 2 un 

— ty 27 but as his ſetyant, 2 
4 lg! is not a 

be Fes i I erwiſr in the vate 


ͤU— 2 — 


we 


— — — — 
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it, 1 80 8 
the ſe ler, if he doe, not pay. you, 1 7, this 48 Age 
lateral e 0 and void e writing aby the 

2 te of frauds :. but if he ſays, yet him. haue' wor g 
„Iwill be "your 7 or I will ſee you bg 
his is an undeftaking as for 5 and he al 
intended to be the re 50 K d. the other to a 
on We ſeryant. bo al. wo ＋ 4.5 Page 27. noi 


. barretry, Sc. in his declaration be ſet forth, that he was 


evidence of any particular oj e ln 
vered; and if $4 Lain 8 0 ng 45 8 R 
25 evideh a — * ; N N fi 
| z future „Halt, Chief] 85 0 d, 


— 


auen . 


plain ,may 6 tain. detinks, cuigion e bailment 
againſt the q 125 liter, as well as an Der 
the promiſe 1 the defendant. This Was upon 
5 on ſtated at the trial for the opinion of the court; 

1 accordingly given 77 the defendant, be- 


caulk the: 5 Lie e zmay maintain Cary on the bail- 
55 againſt the c 1 [un bs 
he P n "pet 


— 


er, 
Bade v3 n. 

Per N f two pod: ti come DI op, 2nd. one 

buys and the her, to procureh Tk: 


| Michoeltias, 3 Men k Se ak 208 5 0 


5 


In an action on the caſe for indicting the plaintiff of 


debito modo inde exonerat, i. e. was lawfully acquitted, and 
5 59 57 55 declaration on the 125 al, procaced a nole | 
470 78 oſequi by the Attorney G Foes 
hiet J Juſtice, inclining to th jnk ak that 4 this evi 
2 4410 not maintain the declaration, reſerved it for 
the opinign of the court, an an Fad: that * entering 
2 non 5 was No putting e e ant /ine die, and 
id 1 not diſcharge A furthe Won: n the very 
ame indi ent and i, Wolle be be Hard to al low a man 
who gets off by non proſe to maintain an action fors 
malicious r In Fl if the perſon; indicted 
had pledde 0 1285 and e General had 
5 Is, that would | have done; but the perſon 
ho gets off on à non prof, is not at all "opt on 
7 merits of the cauſe; and.to maintain gal 
„it is neceſſary to. lay and prove 02 eco 
I of actlon for ſus ** for à large 355 4 
hol to N ail, the plaintiff mut l IDES 
7 0 7 of that caule, .in order to maintain * action; 
ſo is Hob.; Bi the preſent.cale is not, ſp much a0 
e as the indjiqment. Agfa, ill in forces; In⸗ 
eed, he remember 15 a cauſe, about twenty rer be · 


— 


| fore, in Ve e Juſtice N 1 15 m directed for t he plajan 


on the ame Hole, ut t ought. it hard even- ag 
Ky 10 n we. N It 49} 
KS urged: in "phe of} the ria that the 
d inde. referred to the fact charged : but per cun 
505 At moſt it can go only to that indigment, an 
cannot be p! wg to a new indictment for the — 
He, or a nole pr 75 2 189 t to a pardons! 2 
2awell, Juſtices, In a piracy, ahe in 
dcquictat. goes to che fat 9 — 45 and not to. he 185 
ent ; becauſe, if it 9 to - indiet mens, of 
me A vicious, conſpiracy waul uld, £5 but. hy 
not the caſe, and a colourable, proof would: — 
this a Nag now. the plaintif by procuring this 5229 
ty 52 bars the defen hank om ns ſuch: proofs 
87 action dae . 600 but * Was al 


of the fa charged, by LEN 
doubted of the effect of 2 ng qu 66 us on 2 25 indi- 
ment Bol Chit Judi diſcharged the in a len or not. 

aid, he © had, known. it thought 
* hard, c 15 ittorney General ſhould enter a 


nole Fs on indictments, and that i p was firſt prac- 
fie in the uy end of the, yelgn, & Chart 5 TA. 


that it had fre gently been r 9 f mation 


ordered ſearch to ade, wt kether” _ were = 


prepedencs, in Ye, tee, of Mr: 9 Paine vr 
8 fa et of 240 "Now Tec IE 1 
Ming after 9 


— Vial 70 e to 57 5 1 roo, 
him of the inſtance ©, and the 11813 75 cutor.. Om: wc 
Itte 


bre W 2e Precoe nie of 8 7 k 
ment duri while reign - 0 
— ſeemed ck, 


"Pris 26100 d 24 ko, Te. bu 


ug rake, was mate e. Na Rep, vol. ah 6. age pan; 
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demnify and 


paid to * 
four grains the next 


c * Michapimiasy 3 An. Strong * Shu 

® $ +. > 

On a ſpecial aſſumpſit ſtating, that whereas J. . 
had a dn geg. out. on the Ane, land. 
the defendant, in S the plaintiff would in- 
8 fave b him harmleſs arr all += epic to 
be taken out, of, or on the premiſes, | 
—_— to 2 ſuch a ſum. On nam dſſumpſit plead: 
ed, and a verdict. for the plaintiff; it Was moved ha. 
axxeſt 8 ent, thee ae right 'of diſtrainin 
peared; for 4 _ F. ttdeo i. e. therefore no c der 


tion dee — promiſe. 


The cou were afiqhia:opiniolt,\ Pad By it. was 


after verdict, Mhich they obſer ved would not cure 


the want of conſideration; i. e. otherwiſe if it had 
eared that the rent ha _—_ ru to pw "Vice | 
22 , Reps wohÞu page 45. pa 


Mt ichaeImas, 3 e Monet v. e 4 * 


| an, afſun it brought, plaintiff declared, that in 
conlderaiog.or half a crown by the plaintiff in hand 
efendant, he promiſed to pay two grains 
of rye, on Monday the agth of Marth in ſuch a year; 
nulay after, and ſo on by pro- 
greſſional grithmeiie, Every; Monday \ for 2 es 
non lm, pleaded. at re 
Per curiam on motion, Tow the. parties] 8 bo wich, 
and though this would amount tu a vaſt quantity, yet 
the jury will conſider of the folly of the defendant, 
and give but reaſonable damages againſt the defendant. 
Fs Hats Reps vol 6. - page 9880 B Naa 


5  Michadimas, 3 . The Sie v Ve Haun 
The priſoner was indicted for that being a Fry 
or, is e., à common cheat of the Queen's. people, he 
came tothe wife of B. and made her believe he had 
ſold part of wp to her huſband, and on that ac 
count got ſeveral ſums of money from eee 
* ere _—_ 'deceÞtor is 7 7 — yeneral,” and 
los _— , perturbator, Ws, and" ſs" ate all 
— { (except b and told) without 
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* ſcaring wild dicks from coming to the plaintift's 


- decoy pond, without coming on his ſoil, the queſtion | 
arole, Whether this was ſuch a damage as to ſupport 


this action? The matter was adjourned till the next 


term, when a verdict was. gigen for the plaintiff on 
A i] + 5 udgment for the plaintiff, ſo that the action cannot be 
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A decoy is a benefit to the poſſeſſor, and in nature 


the following grounds. 


of a trade, and there is the ſame reaſon a perſon 


{hould be repaired in damages for his decoy as fot any | 
other trade. Tis true, there may be a damage with- 
out injury, as where a man ſets up the ſame trade as 
mine in the ſame ton. But diſturbing the wild ducks 
coming to the plaintiff's decoy, is the ſame as diſturb- 


ing him in the exerciſe of his trade; and it was un- 


neceſſary for him to ſet forth the exadt number of 
ducks, which was the exception taken at the bar, be- 
Stat. 25 H. 8. c. 17. enu- 
merates What is to be deemed. wild fowl; fo that the 
law takes notice of wild ſowl. The preſent caſe dif- 


cauſe it was impoſſible. 


fers from that of franchiſes; and from that in 5 Co. 
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2 curiam. The defendant. was: viſibly 2 huſband 
aid the tenant diſcharged ; at leaſt the recovery. agai 
the defendant in this action: diſcharges the tenant, he- 
. a fausfaQtion to the lefior. . Vids Salt. ww 75 28. 
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* an aclion on the caſe for a falſe return of: 4 mem- 
ber of parliament, the plaintiff having been _ 
duly elected by the Houſe of Commons, after i 
joined, and a. verdig} for the plaintiff, a motion was 
made ih arreſt of judgment on twp points : firſt that 
the action did not ſie at common law ; ie condly, that 
it did not lie on poy act of potliament Whatever. 
his term Chic f Juſtice Holt delivered the opinion 
of the courts Ne muſt be arreſted ;; fot the ac- 
tion does not lie. The Houſe of Commons has given 


for a falſe return; the proper remedy is in the Houſe, 
and WE. cannot Tae WO with it; but they can 
cauſe returns to be altered, and then 1 become the 
ſame as if the perſon was or ipinally returned. To 
maintain this action is againſt the vecord itſelf ;; the 
record is ſet right, and is returned by. 
officer, and eve 'y body. is eſtopped to ſay he was not 
returned, becauſe it is now. good. ab initis i. e. from 
the beginning. . Shams v. Barnardi/ton is 2 caſe in point. 
There Judgment. was for the plaintiff, but a writ of 
error was brought, and the queſtion there was, Whe- 
ther an aQion on the caſe would lie Sofa, a ſheriff 
for making a double return.on. a writ to ele& a member 
of ay iy? ? The plaintiff declared falſely and mali- 
ciou to, his damage: of 1009 f. and. We Pa were 
given; and this was moved ig arreſt of 5 dgment, and 
AC ved before all. the judges, 9765 J. 41 d. the barpns 
of the Exchequer; and the. Js ment given, here was 
reverſed ; they went © 0 5 the caſe, and 
that no fuch act jon, ey 17 80 f_the teciff made a 
double return i any othe Sah ir tage in par- 
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the caſe, which Is very different from an adion on a 
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and carried to priſon without a cauſe. 


The exception: was, that this adion ought to have b 


been treſpaſs and not caſe, and that a perſon cannot 


change the nature of the action by laying: it with a "per | 


% i. e. tubere 


It was inſiſted by Sehen Wien, again this excep= [| 
tion, that a juſtice of peace is impowered' by warrant 


to arreſt a man; and (if he does it wrongfully) this 


action lies againſt the pedo who malictoully cauſes | 


this to be done. ' 

33 explained the difference between treſpaſs 
and caſe ; 
there was but little difference between them, and that 
almoſt all ergþafesr might be converted into actions on 
the ca aſe at the election of the plaintiff; but that the 
true difference between the two was, that tręſpaſs lies 
where there is an immediate injury 3 5 cafe, where the 

jury is collatera. 

r. Eyre obſerved, that it did not appear that the 
plainti was arreſted by any authority, and —_—— 
2 plain treſpaſs. Pengellyj ſaid; where the dama; 
immediate, the conſequential damage thereon wil — 
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maliciouſly ;. therefore caſe lay. Pengelly Von may as 
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and therefore caſe lies. The matter was adjourned. 
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1 4 plaintiff . that 
the defendant; Sarab 


t, being a common carrier, 


and uſing to carry goods for hire between Worceſter 
and; Litedfield, , 4 


ever 


ſhe: delivered to her a [guinea to carry 
and deliver to her fon 7. and that the defendant, in 
conſideration of ſo much 2 for carriage, pro- 
miſed the plaintiff that ſbe the ſaid Sarah gone © 44 
and. 1 . 
afterwards | be. requeſted iſo 10 do, 
the aforeſaid Sarah 4444 not as 
the ſame, h often times * ueſted 2 FA to Fx T beſo 
Alice, but-r refuſe and {till d 
the ſame 10 f . Alice, Ge. N Nie in fa- 
kevin! plaintiff, on a motion in arreſt of judg- 
wach t, it was objected that the declaration ſets forth 
reach of promiſe, there bein U requeſt to 1 
a7. to whom the money was to be delivered ; and it 
no breach, then no cauſe of action 
Per curiam, Chief Juſtice Holt bein abſent, through 
ſickneſs. It being ſaid. generally, chat ſhe requeſted 


the defendant to deliver, though not mentioned to 
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whereby the pla brough — wagon A _ 
ſum on account of his mother; it being objected 
that there was no conſideration given for it. 

Chief Juſtice Holt declared, that to promiſe to pay to 


B. is good ——— a A. B. on account 


| of C. D. is not good, not being within the words or 


meaning of the act q the conſideration implied in the 
act is, that * 0 WW. promiſes on his own ac- 
eb! 10 m ed that he is indebted, or 

ſe. he woul 2 have promiſed to pay. Otherwiſe 
wy ths — 7 5 on acodunt of a third per- 
ſon; and in this 5 o* a verdict far the plain- 
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Wages being due to A. from the Eaſt India Com- 
pany, he orders B. to receive the money, and pay the 
—— to C. one of his creditors; an indebitatur Mum. 
ſit is brought in conſequence thereof againſt B. by C. 


Bir Chief Juſtice Halt. The ac ion cannot be main- 


tained by Ci the plaintiff therefore was nonſuited. 
Vide: Mod. Rep. vol. 1 1. page 24... 
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SWALITE en 

© Trinjty,' 8 Ann. Young v. Slaughter fort. 
At a trial at bar in an appeal of murder, the de- 
fendant's council after verdict, moved in arreſt of 
judgment for the following feaſon sg. 
1. That there are two — in the ap- 
peal, viz. that he was reſiding at Salford, and that 
the fact was done at Compton, afterwards the india- 


ment ſays, on the day, year, hour, and place aforefard, 


he percuſſit, i. e. Hruct or afſaulted the ſaid Fane Young. 
2. There is no venue laid to the aſſauſt. 


Hl Chief Juſtice was of opinion, that neither of 


theſe exceptions were material; as to the firſt, when 
one place is the man's addition, and the other the 
place where the fact was done, the day, year, hour, 
and place aforeſaid, muſt certainly refer to the place 
of the fact; the other exception is not material, for 
the aſſault is not neceſſary, percuſſit is a ſufficient aſ- 
ſault, the word implying an aſſault. Vide Mod. Rep. 
Dr eo ribbed Gi ah GT FER, 
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 Michaelmas, 8 Ann. Fonts v. Min. 
In an action on the caſe, brought by an adminiſtra- 
tor, he declares on #ws' cows, one on a promiſe to 


the inteſtate in his life-time;"the'other on a promiſe to 


the plaintiff himfelf, and names himſelf adminiſtra- 
tor in both. On the trial the plaintiff was nonſulted, 
and the queſtion was, whether he ſhould pay coſts. 
- Powell, Juſtice, in the abſente of Holt, held, that 
theſe two counts could not be joined; and if final judg- 
ment had been given, it ought to have been arreſted. 
But it is a doubt whether it might not have been made 
good by taking judgment on one count only: but as 
the caſe ſtands at-preſent, the plaintiff muſt pay coſts, 


becauſe the nonſuit extends to the whole; and-a rule 


was given accordingly. Vide Mad. Rep. vil. 1 1. P. 256. 
N * \ aden Gasen A 83 
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| Michaetmas, 5 Ann. | Leveridge . Haſtiui, 3 1 


* 0 ' 20 OE I IT INES 
In an action on the caſe, the plaintiff declares; that 
he was poſſeſſed of a farm and à river at D. in the 
county of Devon, and that the "defendant, to damage 
the plaintiff's farm and river, did, at a place called 
Davis's Cloſe in the county of Dorſet," dig two Er 70 


and diverted the platntiff's watet out of the river, an 
damaged the meadows ; but does not ſay per qubd, f. e. 
whereby. 1 1 | 
It was objeQed in arreſt of judgment, that this de- 
claration was ill; it not ſnewing that the diverſion of 
the water was:; in| conſequence of the dig ing of the 
ditches, which is the g/ of the action, ſo that this'is 
no more than treſpaſs. Ars 17 iii ot 0 & 101 V3 
Per curiam. After verdict it ſhall be inténded that it 
Was proved to be conſequential. Nins ulis W 
Another exception was taken; that the action "is 
brought in à wrong county; it ought to Have bees 
brought in; the county where the ditches were dug!“ 
Fer curiam. It is good z becaüſe in this Cale caufg g 
action ariſes in hoth counties, and thie action may be 
brought in either z and if there is 4 conſpiracy in one 
county, and an indictment iii notes thus act 0g 
be brought in either: hut ifa muiſance is erebgJ 
one county tothe damage vf A perſdn Who tefides in 
another, the aſſiſe muſtꝭ be breught in 'confriro chm 1 
tuum, I. e. in the confinem ur batders df the two $1 


A third exception was made, that the offence W 8 
laid with a.cortinuando, i; e. Un,⅛ꝰ but that 


ditches were gut ſueh a day und his cloſe damaged 
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founded on malice, and brougfie for holding the plaintiff 


| tohay hepa haven thatithat wits falfe afid ho 
A8 che vec 
ther, ift. 


On a ſpecial demurrer it was inſiſted on 46 4 good 


without ſhew ing what became of that indictment, © 


mi 
| him. Styles 481. 3 Lex 11230, Mo: 7 
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or 3dly. It may be ſtill regularly going on, & 
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dit, 


AI: PAge £ 7· „nl 417 Sein 8. 


* 1 8 + 
: ** „ 3 I . * wv CE "2 * 
1 * 4 An 4 4 IV 1 Cf 4 25 Pf ? {65 . 1 


Sc 1 
i . þ 9 * fs | 5 
ann Eaſter, 10 Ann. Tem n v. Caſe. 21 3 
ll £%* rn ” x £ 1 t * 7 * * D g 1 , | 3 Yi "C4 N i 


* Cy 


* þ 


ot like the, preſent caſe, Jide ods, Repyvol. 


# 
n 
* = — 


7757 i ſ 
houſe, and taking his goods in the ſaid houſe; 

defendant! pleaded in bar, that he entered the ſaid 
houſe in aid of a bailiff, Who had a writ of execution, 
and took the goods of another, and not of the plain- 
tiff. Po this plea the plaintiff demurred, and offered 
the following cauſes of demurr en. 
1. That this plea amounted to no more than the 


o 
+, 


general five? oft Vigar ho no whe F 262 ay 
2. That this plea was naught for want of ſhewing 


TW HA 


cightfullyed ;Þ onion 5h 


how: the: goods came: there, whether wrongfully or 
3. It was naught, becauſe! it ſaid in ſfifance and 


not by command of the bailiff. 


Per curiam. The bar is good notwith ſtanding theſe 
exceptions 3 for as to the firſt, a poſſeſſory right is 


ſufficient to maintain an action of 'treſpaſs of caſe, 


though not a replævin; and on not guilty pleaded, it 


being given in evidence that they took another man's 
goods, and not the goods of the plaintiff, would not 
have maintained ſuch a general plea, becauſe though 
the goods ſnould not in reality be the plaintiff's; yet 
being in his houſe or poſſeſſion, they are ſo far his as 
to maintain this action.... 5 
As to the ſecond, it is impoſſible for the defendant 
Le hin ointug 195 FPG OE ATRLY' 
As to the third, the command or deſire of the bailiff 
is not neceſſary to be ſhewn, for every one not on 
may, but is by law bound to give their aſſiſtanee to 
officers in the execution of juſtice. Vide Mod. Rep. 
vol. 10. p. 25. ia ADL OY ag Hank Ken * 
| he apex witgrn of T s PHE 130348 
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WMflap, 11 Ann,, Parker v. Lab. 
In an action on the 640 for a malicious pioſęcution, 
the W IONS that the defendant 5 hi 
for the ſum ot 100 J. on purpoſe; ta hold him to,ſpeci 
bail, where not one penny Was due g the defendant to 
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this declaration demurred Jpecaally, and ſhewed for cauſe 


— 4 


of demurter, that the plaintiff had not in his.declara+ 
tion ſhewn what became of this malicious proſecu- 
eee ee ee ox ard dts os outs os 
The defendant's council acknowledged, thatafter 
a verdict, judgment could not have been arreſted for 


this defect in the declaration, becauſe it could not be 


intended that the plaintiff could have had ſuch a ver- 
dict, unleſs it had appeared that the profecution'was 


malicious. 


eren ee nne 19924 OO 5. 
That no action will lie for a malicious india ment, 


| The, plaintiff's council urge; that this, action Was 
to exceſſive bail which wascollateral'tb the proſecution, 
and therefore not to wairthelevent of 2347, which i 
he did, the ſtatute of limitations ght poſfiblybar 
y banken ese 34 
It was! aged, thatgthere was a difference between 
an action pn the cf for a malicious proſecntidn, and* 
e e A can yrracy, that in the latte 9 plain-" 
tiff muſt indeed/ſhew- the iformer: action to be deter-" 
A deter- 
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minech hut, then it appears fron the fegiſter . 134, 


that this dges nat proceed froh the natufe Uf ché ac- 


tion, „bat the fnamesof uhr wiit, and this held tc be 


eaſon, Hentai fore 9395 g Ch Rei, 
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e determined; or 2dly, It nia beer 
non conſtat, 


* 


* 


1 _ W W 8 42 
tation nowiſtands, the fir fuit fn ay & b 


p * \ 
I, . 
we f 4 
4 1 


"2 


Fitne Ma +4 AI 2 3 i Ry þ * 
In an action on the caſei for entering the plaintiffs 
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there is no colour for this action. 


0 is th 
nn of Fey 0 the 
appear whether" determined 


che Hrſt, it Wees bot 
N if for the plaintiff, then 


for or againſt the plainti 
If the ſecond, were the matter of fact, deſertion i is 
an indication of its being falſe and hopeleſs, and then 
indeed this action would HO mhaint: ſand! for 
this, purpoſe there is a very caſe in Jone 9 e 


drought too ſoon. Vide Dyer 285. Hobart 26 7 

No man can ſay of an action "it dependingy that 
he ſame is falſe” or malicious. The ſame dad rine 
holds ind criminal caſes. Vid: Velv. 116. Si 5. 
1 Saund. 228, 2 Keb. 476, In an adtion for à mali- 
_ cious. indictment; the p 
| ſhew what became of the: indictment. 
1 ONE. or a plea in bar, admitting and confeſſing 
. r 
Wt. a e gen Kam. 418. "1 Ab 486. 383. 
E Keb. 781. wes + OS (13 C28 £55 T9Yy DOE TAR) 
„The admitting this deekencion tobe gon notwith- 
ſtanding this omiion would introduce great abſurdi- 
ties, via, inconſiſtent and incongruous verdicts in. dif- 
fetent verdicts in different actions 1 260 Tl 


Indeed, if the ſirſt action goes off by nonſuĩtʒ it may * 
be ſaid that in another action brought for the; fame 


cauſe, there may, be a verdict given inconſiſtent with 
the verdict given in the preſent cauſe, this may be 
but the -poſhbility of ſuch a verdict in future, and. the 
non- exiſting action ſhall not hinder a man from bring 
Ing ſuch an action as this. The entries ſupport this 
Jae Aſpton 40. Brouinleuu Rediu. G1. Robinſon 5 
ment was — for the defend ant.. 
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- cindifting of 'a man for: xhina iyili atzen öght 
have been brought, impbrts malicesni 2 Mad. 306. 0 
The, ad Exception: tonthe Ueclaratiun was, that the 


plaintiff had not averred that he was Rernked ane 


tne grade. 8 & n 4457 9 4: #4773 > #1 1 Coun . Wits 4 
... Anſwer, This had been neither — — pro- 
per; but he has -faid-endughy biz. chat ina egal man- 


ner he exerciſed the tratie of a badgers 1272 7 7: 7 
The 3d) 


tilthodee! gene * FEA 
#74; 


quittal by V rdict. innen 
The 4th Exception to the declaration was; that the | 


proſecution. of rhis ĩndidtment could not be a malici- 


bus ohẽꝭ, i becauſe the plaintiff in his very replication 

has cynfeſſed that Which was a probable e _ it, 
vix. the uſing the trad of a badge. | 

1 jp this it may be unſwered, that this de no: 


bable cauſe; for ĩt is not exerciſing the trade, 8 5 


ing it without a licence that conſtitutes the crime. 
1s to the matter of law, viz. that the exereiſin the | 
trader af a badger, not being ce is not an offence 
indictable, and if ſo, it is ſaid the action is not main- 
„ien 57: to nao im ni bi een 20 
be force and ſtrength of this odjuftion/may: be re- 
ſolved into the ſix following point? 
iſt, Acquittal on gan infellibiertt indictment will 
not entitle a man to the plea of a former ee Þ 
another indictment ſor the ſame offences] - 

2dly, That conſpiragy lies not where che indiStment : 


was infuicients; - 1673 Wit . 84 ain ee ' IJ BREE 2 
3dly, That co racy lies not but fot ſuck ne 
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tho the laintißf in the Prin 
ſuit ſhou Heere core eee dne OY | 


"Prom Me er | $1 
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2% Jullice: The pity: may bes double - 
_— 


N 241 box! ung 

Juſtice It was but of e malicious pro- 

ſecutions were held actionable; and now'1 betiew lit 
— 4 the uct was judicial, > | 

ial damage refults to the party, which ſeems 
6 e ſufficient Vaverted in the preſent Ern 1 1 2 


Th * 4. ben, page: FE 7 un 
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1 an action on the rg the plaintiff: declates, Man: 
he 155 a 5 mith, 6h it having been advertiſed-ar = 
n one of the public newspapers, that he 


— the action, 
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ould kill a far as guns fix inches longef, made by 


d maliciouſly, and with an intent to ſcandaligethe 
intiff in his art and profeſſion, did at ſuch à ti 


advertiſe” of the plarntiff, concerning nis ſaid art — 


pftofeffion, That tue plaintiff: could not make guns 
to Aron in the manner he pretended, unleſs they were 


| of him, 
; town, as an ohe may be further ſatisfied at the Cr 


guns, and that gentlemen {ſhould be cautious 
for he dares not engage with any artiſt in 


Guns in. Long Atre,? being the defendant's ſnop, by 


3 upbn not guilty: 22 the defendant ra 
ae fe pounds da- 
it was now moy is arreſt of; judgment. 
that this is no libel, for it tends only to con 
what HOI bb buen publiſhes of the plaineff, Which in 
effect Was, that the firſt of his profe ſſlon; and 
to deny that, or publiſn the eontrary, is not action 
able; now the damage found for the plaintiff cannot 
make this 4 libel; ene finding'of damages is-only 2 
conſequenee of the deſenidant's” being — guilty, 
ſince this matter could hot Have been taken nadwar 
of vow the trial: Indeed, if a ſpecial da Bad erm 
E in that” che plaintif bad thereby fell N. G. and 
k. ' who 'wete bis ny ic _ be admitted, 
chat the action would habe lam though the udverti ſe- 
ment were of itſelf h6 ett es W ſupport the action 
were cited 2-*And/ 40. Hl nnd Gia , Ratkiofls 
63. 1 Mou 19. And it was uiged that this advectales 
ment was of ien a libel; fon he latter uprds of it, 
% That the plaintiff dares not engage A arti 
pon eee 
n hief- Juſtioe If a fpeciab d were 
laid and 'ferinidz, the aQion r itt were 
a libel or hot; but this conſequential de 
by the Jury Will not make itt Jibel; if it hednot 
of itſelf, ſo that the queſtion will be, how th latter 
words Are to de taken, whether abſolutely: and 71 
themſelves, oy whether'theg are not be ov 
— ad *explained by the- former : 
* — 4 2107 at” r Vt 41 1819 5 Nei 
2215 aber & Geo. 25 this mutter coming pn cl 
for the plaintiff: EE 
become ſo, when applied ya — ht 


profeſhon.." 1 Mod. 19. r Aal. 40. 
Bu 2 Fia, 3 3. Hal, 3 9 ro en. 


publiſhed! Writing are EAtarabl6; whit h>wroguldhnaet 
© ſo from à bare ipeaking of the fame wolds;:/bekdule 
A libel diſperſes and pe rpetuates'the ſcandai, g Ce. 12. 
470% 7. 93. 1 Rell; Hb] 334 vp 15. 
Anm 124% Mod. Fa. nich is the reaſon that 
e Mall not be adifiiretd: co juſtify a hbel nc | 
ftter publiſhed: ien this ve, reſlełts upon the 
af in his trades for it charges him with: the 
ant = 1 — 105 die fir e ſhould be cantib us: in 
ir euling with him, er nat e 
in totem ; 1071 did ot 8 8 
ith a leather gun. De wuhale COurt chend, ch 
any otheb of the. trade, = your 


thut he evuld- do more. than any Jax 75 * 
trade ; but chat ought to have been/done-without any 
ction upon the pluintiff in the way — 4 


Keie e. 


4 
£ 
4 
- 


defendant, or: 


* the — bus not I himſelf 
* 


with cheſs bounds} EO IEY icharged; dhe plajiitiff | 
with being the-1aſt of his tzade ; for the * 
daring to engage, &c. Rand, n nt 45 
next e nor did he eu make Jad; 85 
niment, C ſo that he is charged B 8 . with 
want of ſttill s and where * deſises _ 
dechen to de autos Ja ris bas on Enfancy 
to diſcourage people from, unh the plaint 
That this. * natural import o ches . | 
and that the rule to take words: in mitiori ſeſu i. e. in 
the moſt favourable ſenſe has been explodedi; for 
the ſenſe in which, the generality of -mankio Will un- 
= and, ſuch: words, is 1 the rule of gonſtr | 
hey agreedj-$0 the dil ge — Py that wore 
concerning a man's ane tos —＋ $i | | 
wiſe importing no ſcandal 3. in — 9 
Juſtice Les cited, Hut. 125. And, ae wor 
pHobliſhed in writing will de; aclionahle, though. not 
jo when barelyaſpokes ; and tbe e ele 
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Oa n ſpecial,aQtion- om the %, brought: by the 
plaintiff againſt the defend ant for:damuging:the plain» 
riff!s-ptemitkes; by turning n watet-Courſe 4% a8 t — 
jure the: fundation of the ſame, c. Tothisza 
theifefendant pleaded. the general iſſue not gu hen 
whieb iſſuc was: juined, andta verdict} given toy the 
phaiktift dor 20g 4. damagtss:and: 250. 108. coſis in the 
C. B. 8 eb HWwob zit ys! 11 Oo wor v8 203 dien: 
Oo this zudgment * * brought a writiof , 
error in chis court, and aſſigned the general err. 
The council for —— error an/ifted, That 
this action was not maintainable againſt his client, be- 
cauſe the geſendant was not toi be compared. to à er- 


ere * 


tenant, who may be ubliged tu keep his ſentes, He. 
f — eſe 13 il, 
0 5 i 7 a 5, a0 du v. Hithſon., 


9 caſe of Tununt u. Gouldiug, 1 
Sale t had: onlyan: eaſement ] in having this 
—— drewy houſe, and it is not d in 
n the pipes were his, or that he laid 
25 there hand therefore he was not obliged to re- 
Pair thema and and of courie not anſwerable fbr any da- 
— that might actue to:the defendant in en, by 
e he pipes being aut of repair. iu thainext 
enn plaintiff: in enron was to be loo leeq un 
owner ofiche pipes {(wbich-is not alledged n the 
declaration] then the plaintiff 's declaration ma ſtide ill, 
becauſe abe de ferdant in errur, has not ſet out a go 
title ig the. premiſes : but habonly nlledged char he Was 
Jazfullj pnfſeſtee b hich though it — be good:ughinft | 
1K $6rh fecho. bohtt would not a tette- 
namt. Sr v. 0 Rookeby, 1 Salt. Mr, ; — {$4003 201 60 
I be;:couts iwete;of 'opiniotyothar- thefl cem well 
„ for it. is Alledged-/1h4.the- declaration hu the || 
plai in contri » and malicioufly intending 20 vi ond | 

aprt rh. fai ehn in this Veſpocts 2 thit "_ 
Loutye, Bs hns: continued; and the gume thas Tan 20: 
near the ſciundation of: the aer emi ſos" —— 
dant in ur, ce vHhereby, ſo that he ib pine, 


a wrong doer, and has by his continuing, and cauſimg 2 


9 ” 


the water to run near, Cc. e the defendant i in 


error, thigh the jur have by found. | 
"Therefore. the 1 vn in C. 1 8 2 af6rmed, in, this 


Cute n 2; 
474 "It 2 Ab nich JK. AG 
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hich: that admitted: enn defen- 
dant's council at . thei plaintiff, could have no 


N loſo by the etcape #608 bine 0 0005 £5 
e ed againſt, wiz. that © | 


"De: 0 was al 
thmremgends was awarded by;.2 foreign county, and 
then by ſtatute, 6. H. 8! cap. H. Ptoclamation ſhould: 
haue been made in the county:of which the defendant 


then wasg and that nat being ſo, the outlawty is ut= 


terly void by the expreſs proviſion of the ſtatute; and 
the-ſhtcitt- ſhall not 1 ae where the proceſs is 
void. To this the Ohief Juſtice faid; that the ſtatute 
is to be underſtood, that et  outlawry muſt be avoid- 
ed by plea to maintain e action, 1 652. 2 
Luut. 1. Mad. 2 Buff. 236. 1 Poll. 
. were cited A at jt is enough there may be 


| | a poſſigility of damage to the (plaintiff; and that the 


party outlawed cannot have his outlawry: reverſed, 
without: ſecutity firk given. 0 pear to a new origi- 
nal : And therefore the: is delayed in the re- 
covery 4 N debt, ah is 5 5 bo 5 the court 
being uf this opinion J ** ſs 
Vide Fitz- G 50 P. 2 | a 
*I017HD 4639079 5d at. Fans: 5 N 
os | ieee 7 on. LY Aw v. mer. 48 
On an action of Geerd n & d. r tber the 
plabmcidf-romghe the defendant his trade, on condition 
that he would not ſet up within the bills of mortality, 
under the penalty of 44 l. and judgment on demurrec 


given for the plaintiff. The judgment of that court 
wat affimed here on wtit of errror, brought on the 


authority of the caſe of Cheſman v. Ber affirmed 


in the Houſe of Lords with coſts,” Hill. 13. GS. on 


the foundation of the caſe of Miichell v. Reynoid:; in 


doch whiockccafes it was adj udged that an — 
ne 157 breach of ſuch articles. Vid- Forteſcue, 80 


E N. ier. Tang. Lund Hardwickty pi 530 1 2 
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gu] dught an action ing 


hit and his wife e goods knowing them 

be ole In his declaration be ſtated th tte bil 

15 ainiſt them was ere got mut i. 1 25 
inſe 


that 89 Was thereby 1 
nd 1115 
2 Fr coſts in e and likewiſe 
K ke cht and experice ig defendin a thi 
pech, To * the wt ad 

— * vo mY t Fade” by the Jury was hora: 


—ASto-the-proſ i 
Avro there ak 15 obviei againſt the plaintif; lot te 


ö (brought agtin®the wite, for 


= 55 W, 
e dine w. Ehn bl moved in arreſt & of judg- 
men on the following — 9 8 4 0 
at a man cannotue alone amages 
ie ber bot Burnc and EY Ne 12 
0 the b the plaintiff only 
tony ich concerns the 


ing for the defendant, and 
dave rw for - vo 
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N was 
ang part for 
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u Phe plainti e e hat bag this been an 


15 ny —— 75 — ration muſt have 

n 22 575 wry muſt have found; wholly 

Ys jo __ d: efendant, the iſſues being 

ee ze ons 98-40r%5;:the iſſues are ſeve- 

15 | 5 5 he prove ans one charge in 

e wy 9 for one, 

the. In an action 

e . Na ORE . defendant 

oxen, e oy to ba 
— 4. _Ay pals — 

action 47 0 a ict 

„ Ju Fo the 1e 118$; to one of 

EI the: defendant a8 Da othet. On 


A 497 54h in a Br judgment, the court were of 


| opinion, that as. it was not on the contract but on the 
tort, y 
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| ove z | the jury found by their verdict 
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the verdict is good. 


that action; there does not appear any nt He 


you ſufficiently prove your cale. |. - 


In the caſe of, Saville v. Roberts, reported in 


9 again to be con- 


pence; and it was there reſolved, that there was:no 
eee e ee in the caſe of Saul? 


" © A. 


* 1 * 
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* Fass ho 334 368; 9 
Horten v, Kilnore. Error 
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— Michaelmks, 7 Geo. 3. 


goo. 1814.5. On an action of 


28 


vou ptove one of 
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o 
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eeutory promiſes, the cauſe of action is taken to be tbe 


Tue Gar. of Gluceftty; Is likewiſe to di 


muſt appear in the plaintiff's declaration to be undet 


8 d. damages, an 


| 4b 
| think 


Thus in pleading the Ratute of limitations; in ex- 


plaintiff's demand; as alſo by ſtat. of Gloueefter t. 8. 
wherein it is enacted that none ſhall have wtits of 
treſpaſs before Juſtices, unleſs he ſwears by his faith 
his plaint is true, and that the goods taken 'away were 
worth 40 & at leaſts In 2 Toft 372,” the” reaſon why 
theſe affidavits are foreborne, is ſaid to be their incon- 
venience, and the defendant is leſt to take ſuch excep- 
tions as dhe common law gave him.. 
ct —. 965 

tion of inferior court + . 

the fat. is ſuid to have received this conſtruction, that 
in the county courts the cauſe of action or demand 


riſdition' of inferior courts; and in fob 312. 


40 5. it not being ſufficient that it appears by vefdict 
that it is ſo ; for example, if the 3 's declara- 
tion be to the damage of 40 6. and the jury find the 
damages under 40 yet the plaintiff hall have no 
judgment, though the cauſe really belonged to the infe- 
rior courts, argaret Cooles caſe, 19 H. 8. abridged 
hy Bro. title Juriſdittion, pl. 40. was fiſhing in her fi- 
ſhery to the damage of 41 s: ſhe obtained a verdict with 
it was objected in'arreft of judg- 
ment, that the court could not hold plea of leſs than 
40 4. but over-ruled, and held, that if a perſon lay $his 
damages in the declaration to be 405. or upwards, 
and obtains a verdict for 15. he ſhall recover. If in 
an action in a court baron for 395. the jury gives 
405. or upwards, the plaintiff may omit the overplus; 
we would not be thought to lay this down as a rule ia 
all cafes, but for .another-yeaſon we ar; more clear in 
this caſe; ſtat. 6 Geo. 2. e, 6. made to explain ſtat. 12 
Geo. 1. to prevent frivolous arreſts, recites this ac 5 
Geo. 2. and extends it to judicial proceedings im Inlet, 
and in that proviſion theicauſe of action 4s plainly in- 
tended to be the ſum declared for.. 
WMWe conſiden this as a parliamentatyiconſtructlon, 
and 25 the legiſſatute have expounded their meaning, 
we think ourſelves boundg and that therefbre judg 
ment ſhould be for the plaintiff; ſo likewiſein the ty 
other caſes, viz. Holloway v. Ning g and hurſton v. 
Harris. There are two cates that are eonttar t theſe, 
viz, Oſlorne v. Mays; and Churiton vi Torhithr oh 
In tneſe caſes the proceedings are in Eph, and the 
damages laid in the declaration are 25. and the ver- 
dict for 9% 15 5s. but becauſe we take the ſum demand 
ed in the declaration to be the cauſe of action, we 
think this not within the ſtatute; and then, as fat. 
Edi. 3. is expreſs that all judicial proceedings ſhall be 
in Latin, we are of 1 the judgment in theſe 
caſes ſhould be reverſed. It is indeed incumbent 
on the court, as far as they can, to aid the remedy of 
the plaintiff, ſo as for him to keep his judgment. But 
we conſider ourſelves bound: by at. Edw. 3. and can- 
no: find chat proceedings e have ever been dd. 
the ſtatutes of Nef For theſe reaſons, we 


that the judgments in theſe caſes ſhould be re- 
verſed» and that in 3 caſes the judgment 
ſhould be affirmed, Yide caſes Temp. Teri Hardeithe, 
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A verdict and judgment having been given for the | P. gs 
plaintiff in C. B. and a writ of etror brought thereoen ag 7 Geo. 3. We Biſhop. HEY 
in this court, the error "alligued was, that the pro- | 77. a9 ID 
ceedings were in latin, and by Rat, 5 Gel. 24127. MN | 4 bill of ench drawn . in this manner; 
judicia W are directed to be in the Engl/h „ At thirty N Fobn Somerville: or 
language, R where the cauſe of action ſhould not a- | order, 20017, to the account of the 
mount to 10 /. or upwards; in any ſuperior court; or York Bu ved 
to 405. or upwards, in any inferior court. ] Obares M 
Hardwicte, Chief Juſtiee. Several caſes depend on || mier of t any, in inch 
this judgment 'deing” al 6n"the "ſame deine, l || - roy 2» in this ma 
-preſent>cafe: the damages in the declaration are 40 . ea . 
and the verqict only for 15 and vn this the queſtions, '| bill wat 
what ought to be the meaſure of rhe damages fd 
Mie are unanimouſly! of opinion, that the cauſe of er of ad 
a gion oughtito'be taken from che Tum laid ig the de- 9 
claration, becauſe in actions that found in damages, "Re en 
the plaintiff cannot foreſee what damages ma be in; "Jowing words 
Kat. 5 Geo." 237 et 27. recitey Tak, 12 Ged! , 6 209;01s | » 9p "Bac s 
connected with ity und in the Elauſe relating to ec! "thejury 180 ar the Plaidt. 
Write in ſeck. f. of Rat, 5 Sb . the plaintiff de- Oh mate 5 1 ial, the 
mand ie plainly underſtood be the cauſe" of "aQtioh, | * fe Ant. 199 9 Fi ack 
eee nas e 
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accepts bills in any other manner; and that the acrepr- 
ance by the ſervants of bankers is always ſo, and binds 
their maſters, though it be not ſpecifted to be on their 
account; that it ought to be left to the jury to ſee if 
he did it for himſelf or the company; obſerves that 
this id not only drawn on a ſervant of the company, 
but by a ſervant of the com | v7 
that if it had been ditected to Biſbop without any addi-' 


tion, ſuch a general acceptance as he had made would 
bind Him only. r rn 


For the plaintiff it was inſiſted, that the leaving it 
in fuch'# manner to à jury would be throwing things 
into the utmoſt uncertainty. He ought to be chaiged 
 accorditig” to his] acceptance. If a bilt:is> drawn on 
Job u Stiles, any body may accept it; and become 
charged thereby. Stat. V. 3. c. 17. concerning in- 
land bills, does indeed direct, that where a ſervant has 


uſed to accept, his acceptance ſnall bind; but how? 


why, uceording to the acceptance, and no otherwiſe, 


Cannot a ſervant accept for himſelf? Ves, certainly; an 


acreptance is a contract, and a perſonal contract too. 


x Strun e, in reply, allows that a ſtranger may ac- 


cept à bill; but then it muſt de declared on the face 
of the bill, that he does it for the nonour of the 
draẽwert Ne 454 EL 


. in 
Dori, Chief Juſtices? A bill of exchange is a con- 
tract of à very particular nature, depending on the 
cuſtom of merchants, and muſt be in writing ; the 
drawer contracts that he will pay, if the drawee does 
not, and ſo does the acceptor, and ſo do the in- 
dorfors. There may be caſes where a writing may 
have all the forms of à bill of exchange; and yet not 
de ſo but then it is Where the money is made pay- 


- oy 
2 


able out of a particular fund, as were the caſes Focelyn 


v. La ſerre, Trinity, i: Ann. 10 Mods 294. 316. For- 
teſcus, p. 2815 Stra. 24.19 2 Stra-/7021'2'\Raym. 1362, 


1481. and Jenny v. Herde; Eaſter, 10 find 8 Mod. 


265! Stra 59. 2 Raym. 1361, and if this was within 


the reaſon of: thoſe caſet I ſhould not be for charging 

dhe deſendant but s u event; but this cafe id à plain 
bill of exchange; the words, place it 1 the actbunt of 

the York Buildings Company, and not to the gcecount:of 

ny a fr uncommon direction, and ſhews that 
is a bill drawn in favour of the company; but they 

do not alter the bill with reſpect tdtheingorſer 

the ſame to him as if they were not there, and then 


this general acceptance of the deſendant is à contract 


to pay the tenor of the bill but then, does the letter of 


advice vary the caſe? No not with reſpect to the in- 


dorſee, for that is always à private tranſaction, and the 
perſon to whom the bill is payable:is never conuſant 
_ of it but even that letter is in very general terms; 
you ſay it was proved at the trial, that the governor 
and company directed the defendant to accept this 
dill, but are we to take notice of a tranſaction that 
paſt between the drawee and a ſtranger ? No. If any 
other evidence was to be allowed to be given to a jury 


than what ariſes on the face of the note, it muſt have | 


very bad conſequences: with reſpect to trade; therefore 


pee can take notice of nothing but what appears on the 


face of the bill. There is a caſe of EUans v. Carling 
ton reported in 2 Vent. 305. Cartb. 5. Shows: Rep. 42. 
Show. Rep. 509. Pl. 473. Stin. 264. where more appear - 
ed on the face of the bill in favour of the defendant 
than does here; and yet judgment was given for the 
laintiff. The circumſtances here are equitable: cir- 
ſtumſtances between the company and. Hip: I do 
not apprehend that in this eaſe the preſent plaintiff can 
ee company.” Wei bein bed att bickedls to. % 
Probyn, Juſtice. No doubt but a general aceeptance 
by a banker's ſervant of a: bill drawn on his maſter 


7 


will charge the banker only, but Ney the bill is drawn 


on the rant e Br b nig 
Lee, Juſtice. In conſidering bills of exchange, we 
ſhould not allow a liberty of going into extfinſie cir- 
cumſtances; for the action brought on ſuch bills is 
not an indebitatus a | 
_cially:on' the cam; which ; cuſtom; ariſes? 
terms of the bill, or yr nn an acceptance 
according to the tenor of the bi 
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the tenor. of abe billy ſo. thatthe;defen- 
dant here has accepted it as the bill imports, that is 
as a direction to him to pay ſo much mom¹E 


9 14 a 
M 4 14 1 W ; 
* o _ 
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this is the caſe of theickſhier of the bank; who nevet [ 


_— 


| doriee; if we 'wetetoallowevidence:to 
the note, there woult de an endiof bills of exchange; 
| tra@'ro-himz' how ſhould'herlnow Wat > 1 ret) 
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age; Ju ice Mhen an a ion is brantzht by an in- 
given withint » 


for'if the bill itſehfs not to be an evidence of the con- 


Phe court would not grant a new trial. Hide Caſes 
temp. Lor Huruioiria c pu f iow drone oe go 
„ ²˙¹ att ord frunadaoeni cbs to 
C4 i Iq 2 2. organt V. Zirl Wo a 411 
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Ia popular actions: the defendant cannot plead ſe - 
eral pleas. Vue Caſer temp. Lord Handivicie, Strange: 
Voll 2. page een a ie nin % d on 
i ee of rr Tt ür on N 1111 
n y, 9. ger v. eee 
e. n v4 Nene NR pony ' 22 fit 1 std 
In an action on the c Brought! by the plaintiff 
againſt the defendant; the plaintiff declares, that he 
was ehoſen churchwatden of the pariſſ of Hl Saints 
in Northampton; and therefore dughtito be adnitted 
and ſworn into that office by the deſendant; and for 
that purpoſe offered himſelf to the defehdant, who 
reſuſed to admit: him; and the dedlaratiom ſets forth, 
that the plaintiff obtained a writ of mandamus to com- 
pel the defendant to {wear bim to be chörch- warden 
of that pariſn, Which the defendant refuſed: to do; 
but made a return to the Writ; K that the paint 
was not choſen churehwärden of the ſuid pariſh,” 


which the plaintiff auvers is a falſe return; whereupon! 


iſſue being joined, A ſpecial verdict was found to this 
effect ; that the ſaid pariſh is an ancient iparith, of 
which two of the pariſhipners have uſed always to be 
chütchwardens, and that by the cuſtomſof the 


| K the päriſh, 
one of the church wardens is to Seen ea 


for the 


and the other to be elected by the pariſhibners. That 
in Eaſter week in the year 1734, the Vicar named his 
churchwarden; and the pariſhioners eleQedithe plains: 
tiff to be the other, who were borh admitted and 
ſworn into the office, and continued in: the ſame untill- 
Eaſter week 4735p and ithen new election. came on: 
which is the election in queſtion; and at ang aſſembly 
holden for that put poſs, there were preſent, the 


vicar; and the two: chutdhwardens, and many other: 
pariſhioners. They »farther: find, that one Chapman 


was then named bythe Vicar tobe his churchwarden 
ear then enſuing; after which nomination, 
the plaintiff and one Furuib wert candidütes for being 


the other chufchwarden, that thereupon , a!1pol was 


taken, and ſeveral- of the pariſhioners polled fur the 
plaintiff; and others polled for Furriꝝ j that before 
all the pariſhioners pölledz the Vicar being in the 
chair, did withethe conſent of the ſaid Chapman ad- 
jdurn the aſſemblyuntibthe next day, which adjourn- 
ment was oppoſed in behalf of the plaintiff by ſome: 
of che pariſhioners; ànd upon the adjournment, ſeve- 
ral pariſhioners in the intereſt of, the other candidate 


rin, went away, and ſeveral others remained and 


The plaintiff's council admitted, that by 


continued the 


287. Fl, 50. Cy. Cin 38 . Bvehn r Coſe, Hur dies 


5 };; and took ſeveral votes, andi at the 
cloſe of the poll that day, the plaintiff -had'a majority: 
of votes, that, upon the next day, the Vieat went on 
with the poll, and then Farrin had a majority, but 
whether, Se. gov! act „gigi 9875 10 Ni 

| | e 89th 
Canon in 1603, the ichurch warden is to be Choſen by 
the miniſter and pariſhioners, or one by the miniſter, 
and the other by the pariſhioners, . 


has been determined not to bind the cuſtom. of ahy 


Fac. za Warner's Case. 2 Rolli Abr. 


pariſſi. Cro. 27 
3 


J 2H 92% 1.3 bas 211,298) 3642 


Lord Hardiuie le. Vou need not cite caſes; — 


point is very well ſettſed, that Canon cannot eontroul 
E ̃ĩ˙—r as 2d yoln Homer at 


Ain, "Of, common night, the choice of church- 


| N uſes one in any p 


wardens is in the pariſhioners, and-iÞ.the:incumbent 
c& ite ig but uſage. Carth. 118. 


man though he lives but of the pariſn in re- 


ſpect of fands in the pariſn, may vote for church- 
„ erg Feffrey's Caſe. 5 Co. 66. That the giajority- 
of the pariſhioners; After a ſummons of the-pariſhi- 
oners, may” bind the Fest oven in makinga rate. 
Milli 194% 236. 2 Una ie ois a 
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Tue defendant's council /orgued;/ that the plein 
havin Moore. theraiabiey- 
aving @ right to adjourn: 4 y; now 
that” is found that there was an aſſemblys 


that the l 
that he preſided at the aſſembly according to the edth- 


mon meaning of the word, and conſequentij; che power 


of adjournment muſt be in him, or at leaſt in him or 
in the other church warden ſince the plaintiff by ap- 
plying for a mandamus, is concluded to ſay, he was 
churchwarden' at that time, but: fuppeſing that tlie 


plaintiff was duly elected, yet here it appears He had 
no cauſe of action, for he has received no damage, für 


there was no occaſion for à mandamus, he being in 
poſſeſſion of bis office! without: it, and conſequently 
the return to it, though a falſe one, can be no ground 
for an action, as his election in 734 was until an6- 
ther ſhould be admitted and ſworn, and he continued 
till then in his office; for example, as hen a maper 
is choſen to continue for a yeat, and until anothef is; 
choſen, he:contirives in office: even after a new ele 
tion, if that election is void; that before the: C 
in 1603, a cuſtom for church wardens to continue te 


Book of the 25 Hen. 8. fo. 5. ple ag. 
muſt be ſome damage already happened, or elſe in- 


evitable ; in this caſe, which is an action for: damages, 


the only damage that can ariſe, muſt be either ſotothe 


with-holding the plaintiff from the , profits of bis oH 


fice, or for the expence he was at in proc urigg the 
maundumus; now as to the expence, there is nothing of 
that laid in the declaration, but it only charges that 
the plaintiff had not the poſſeſſion and privileges of 
the office, and no damage can be intended more than 
is laid; as to the profits of the office, he was in poſ- 
ſeſſion, as I obferved, even without a mandamus, and 
beſides, this is not an office of profits 3: Leu. 368. Hard 
v. Hrumſtan, he cites al ſo a caſe of Leis v. Leun. 
Hil. 2 Geo. a. Where; in an action an the gaſe for la- 
bouring a jury, aftet a verdict on the writ: of error, 
the queſtion was, whether there was any cauſe of ac-! 
tion, becauſe the words ratiem inde, i. e. (by: remon 
whereof, 32, of the labouring the jury, the party Bad 
obtained a verdict, was a ſufficient allegation of the 
damage ſuſtained: ... ry Sin aa} 
Lord Hardwicke: The doubt referred to the court 
by the jury, is, whether the defendant is guilty at 
not of a Falſe return, that depends on the plainti®'s 
election 
journment of the aſſembly, whether being made by 
the Vicar and one church warden, it be a good adjourn- 
ment; there is nothing to be found relating to this 
matter in the books, and I bear no reaſon given 
that ſatisſies me, that it was a good adjournment; he- 
ther it was ſo or not, oy on a previous queſtion, 
in whom the power of adjournment was; and that 
was ſaid to be in the Vicar and one of the church- 
wardens, that muſt be, if it be ſo, either by cuſtom, 
but in this caſe no ſuch cuſtom is found Hor by 

me rule of common law; but I da not find any reſo» 
Jution, or even opinion, that ſuch cuſtom is veſted 
in the Vicar or bruarden, or even to give the 
Vicar a right of preſiding there is indeed à notion 
that he has a right to preſide, but that has takes 


its riſe from. ſpecial ies, and in that lt, tha 
cuſtom, or the act of parliament -which - 
ſach veſtties, generally nominates him to-preſidez-is 
the right then in the churchwarden ? I find no authe- 
rity that fays it is, and if it were, it is not to he ima 
ined to be in one alone, Why then, what is the, con- 
9 It. is that che x N in the alſembly.it- 
ſelf, for if they be an aſſembly all conſiſting ef equals, 
and there be no. cuſtom nar rule of Jaw to direct che 
adjournment, the right muſt be in the perſons which 
conſtitute dhe aſſembſy i it is trus, inconveaiengies 
ariſe from this, for it will require as; much time 
ceremony to ſettle; Whether the aſſembly ſhall be ad- 


journed as ſor any other gel ion; and; ,there- 
fore the lau, here it has — all, 


F edy. for. chat ineenvenienhce, 
in ections for Nala af he Hirt, The; #1 | i f 


dere is N 


wer, though 


might | adjourn by common law, for 
alt of parliament that gives him chat po 
| . 


depends on the Virar's having, ot nat 
U 
IVikar was in the chair, which is a finding 
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# 
f 
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mom good or not ſo, and depends on the ad- 


found that the cuſtom is to continue till another 


return on a mandate n i&leaves:his 
| office to be diſpoſed, and in 


en in voting above the reſt 


in this action 


declaration it the plaintiff was more than part- 
\ & fad, that he had the occupation of t 


4 tber abel cls to le Bra; n it: ando yet the ſuitorsſ arg the 
| judges of that court, and not the;fboniff à there migbr.. 


ba / an inconvenienoe on the other fh in this car to- 
2. the hwer is! lodged in the Higar, foc hn might; 
ſuob howees to infhtence w hjH§,Ü' f the ehugehwar- 
dens he though: fit againſt the ſenſt uf the mazprity, of 
pariſnioners. As to che wang af a cuſf oh 
think in this caſe there is plaiil ya cauſe of action 
for tho? to every action on the there muſh, be iii] 
& damnun i. e, an injury and damage; here. it is — 


| only gener alſ) a cuſtom de chaos. at Hafer, and affer- 
Wards in fluding that the plaintiff was, ele they 1 


ſay he was to continue ;until.agother: chen 
ing to the cuſtom aforeſaid, Mhieh is nat che, auſtam. 
and whatever the jury find: heſide e qu m may he 
rejected, but that. is not material fot ma, ele- 


ed the ſecond year again, may have an action fc 


i gsf it is fund, har 
there was another candidate who, actually. did diſpute 


| the office; with the plziatiff, and |though-; the; MAE: 
| might continue if there was ne new Choice. vet i 


rs in oſſice, was good, tg eel w_ pry dani there is a new: choice of | himſelf,he: is not un; hy hg, 
"8 Ne! Fu i | | 


in Hab. 267, is, that to give 4 cauſe: of  attion,; there. | 


40 


old choice, but muſt go on thernew one. lid 201 
Probyn, Juſtice, Tne parſen is not a conſtitue 
part of the aſſembly, hut u may be very well held 
without bim, and the majority muſt, determine alh 
queſ tion, Rn UNE ein pu to: tus 
Lee, Juſtice, If this: was., nat: a legal adjauramgety 
they did right in compleatingithæ elechionꝭ and if che 
was choſen, he had a/ right tea mandamu, and. if he 
had a right to be admitted on See ee 
thereof is an injury, and: thecgſote muſt be a, damage; 
there is no difference as to dhe precedency. of the par- 
„ the pacildioners,,only, 

paniſhionets vote! in re 


this diſtinctions that the = 


of their aſſeſſments, and the pacſon votes in geſpect gt 
his freehold; and therefore jt has been laid. he may vote 


though he pays no aſſeſſgents. Flac 5 It ddodus 
tenendi Parl. fo. embed e 209d. authority, 


ſays, that in all councils aud electipns, the, majonity 
binds, for Which he cites 15 K. 4. J% 25 N 
was not a good — „The whole court 25 

judgment for the plaintiff. {ade Caſas temps | — 


Hardwicke, page 274. od! M ih ie t its wma nb 

. . 18 0 Fit {$4 $A ed. 12 2 1 12 Dirt 2 
IF Fo©'s 0 5 . 46 4475414 Ix, * 
1 Trinity, 9 G. Ft aui tam. 1. CA. 


im an action on the: cnſe broaght» by the plaintiſf 


againſt the defendant fon double damages on the ſta- 
tutes 13 Nich. 2. p. . 15 Rib. a1 caps 3. and 2 NH. 
4. cap. 11. The. declaration ated thoſe ſtatutes, and 
that the plaintiff had in his poſſeſſion 2. certain; ſhip, 
and was part owner of the: greateſt; part thereof, wich 
in the body of à county; ui. at Bonden. The de- 
ſendant prerended a right to à thirty- ſecond part 
thereof, by virtue of a bill of ſale, pretendei to be 
made on the high; ſens, hen in fact it was not made 
there, but within the body of the county, pix. at Lone 
don; and that the ſaid defendant did implend the ſaid 
plaintiff in the court of admiralty concerning the 
fame, and cauſe the ſaid thirty-ſecond part, by virtut 
of a proceſs pfolecuted out of the ſaĩd ædurt againſt 
the faĩd ſhip; to be atreſted in the tiver Thamm; and 
dy colour. of the ſaid proceſs, did cauſe the ſaid ſhip 
to be detained there fot à long time, whereby: the 
plaintiff loſt the benefit uf the ſaid ſhip, and fuſtained 
gteat expence, to his damage of too. To this ac 
tiom the defendant plraded in abatement; that at the 

time of the ſaid treſpaſi and contemptʒ and until the time 
the plaintiff brougns his action, une 7. B. was, and is 
part · owner with the plaintiff in the ſaid ſhip, as tenant 
in mn. To this plea, the plaintiff demurred, the 
defendant joined in demurrer, and the matter came 
on to be argued before the cdufrrt. 
Abe plaintiff's council argru, chat it is immaterial 
ho is ner of the: fhip, for the gi 
aft the action is the ſuing in the admrulty, which is 
perſonal to the plaiariff, d the detention of the ſhip 
is no part of the gi f me action, but onby laid a8 


r 96 ins 6h damages, and may-be:giverrin-evidence, 
as inithe caſe of Childs Sands, Sk gen — | 


he 


owner, for it is 


— 


9 


47 
eee e | 


66 F. 
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2 unded on à fart, which: is joint.andiſeve> + ea 
al in 7 2 iti ĩs no abatement; the ſame: doc ; 
ttine is held in. Caritb. 295. In this — the action is — — action founded on a fort is des bye 3 
joint and ſeveral-with:regard! to the: ſhip, that ift che on ſudh a plea: that is # miſtake; as rs by the 
court ſhould be of opinion, that for the detention all de of! the. court in that caſe, as — n all 
the pacties:ſhould have baton: of Gamag will) Sen ful | d W — e 0k b es 
be on] K nee . Gulli | ek of te, fob! ; 'Foint-temants mu 
2 N 3 0 {4 2 | of, and if they do not, the ſame is plead: 
The 's councitin ſupporo of his diene) 40. | Cy ak ws abatement; bur now this caſe muſt de d ou 
PRs cited: — caſe of Child v. Sands, 1 Salk, 34s 4 Had, | how the matter is ſtated in the- declaration. The firſt. 
281, 3 Leu. 351. Skinner, 334; and-Carth. —— 1 part of che declaration; contains a . Na. that is 
_ aſe was: 4 take on the foregoing oing ſtatutes, and objected 2 the plaintiff, for it ſtates. that 
that alh che proprietors being joint owners, fond himſe perſonally ſusd, and conſequently was the 
have been joined in the action, but held wellz bein | 2 ves and chersfore he alone might on 
after a verdirt j but reſolvod by the court, that if t groun N an action. On: tue orker ee 
had been pleaded in abatetment it would habe been . the declaration, the queſtion is, Whecher it a 
well alſo; they admitted — — tothe con- ſwers to ſueh a charge of a detention as that all = 
trary, that though a fenant in common cannot plend Nis pro ietors ought to join, if that was the g e e 
tenalley in canmmen in abatement, a- ſtranget may. Ain ſhould: think ehop ought, but I do ink 
1 Kall. 4. Fi, 10 that joint tenaney may be that to be the g/ of the Action, but Melee as 
pleaded in abatement-i in trauer, Salk," 290. Shinner 12. conſequent to the arreſt of the {hi „ and, was 1 Hon 
640. ſo-likewiſe-in trgſpaſs, Oro. Eliz. 554. Inſupport | to be ſhewn, neither was the plaintiff in this action 
af this point were alſo cited” 1 Sid. 22465 I Leu. 9. || entitled to Mop hr for the, detention it the. whole 
2 Lev. 26, Butch'152, Sin WE Fonts, 14a. The de. "ſhip; but on for a thir ond ware, @ that the alle- 
fendant's council further urged, that the detentiog f tion i 4 e i is uf ex abunda re r e, 4 mater of 
the ſhip, a8 laich in the declaration, was a" An | E J Fhe cou * . by the defen- 
charge. 2 damage to the plaintiff s property 3 in WK 1 anſwer vol, 2 age. TR 
E others waxing, a Joint interelt, ooghy- uy de e temp. pa ele, pag Pony Sie 5757 


pieſent caſe, I ſhould think the defendan 
len in- — though it is 100 br 055 
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Lord Hardwiths: In sepp dete are thiee Ae, 1 a8; þ 10 5 
ae Whether the ſuing by the defendant in the court | HA dll, Gee. Crone ” Terran, | 
of admiralty be the cauſe of action in this caſe? Ti action e 8 the eaſes fo ſpeaking theſe Neth, 
2dly. Whether the detention of the ſhip be the cauſe || © Robert Carpenter was Fincheſter gal, and tried 
af action? zuly Whether both; of them are tio ai for his li 2 an "would have been hunggd, Je it not been 
tinct cauſes of action ? | for, 8 ns x open” the granary of - Farmer A. 

think the cauſe of action is the lum ia the | | 45 1270 5 2 verdict far 72 plaintiff, , 
of adm; 2 and that the detention of the ſhip is not A or fol 9 5 . 1 bjected, 

of: action, but only a cone ol the ſuit || 95 ets 883 55 a 1 7b 2 
0 


*  * 


ſupport of the 


in 1 court; and if ſoß chen this action is right, if | 
and melt brought, and there is no ground to abate | C. Blix. 371. ot 7 ut. a 
the hilly and chat being the ground of the getioem, Ex. 279. and 184, an ar yas fu 
ig nd colour for- any? other 5 to ail : ne 
with the plaintiff, for the conteſt Was about 'the | have'everredthat be b 10 ng 
thirty · ſecond part of the ſhip; and the defendant took | lite, a N 5 Hob. 
6. 82 


out a citation againſt the preſent W 5, tere- bn 

fore it id he only that is aggrieved by that fut, and || int coun Par Fr 
conſequently he alone has cauſe: of action, ach he | a t ply Cre. Fac. * I 

to the ſtatute, and it is this point that diſtin 1 68. Cre. Eliz 


this eaſe ſrom that of Child v. Sands 5 for properly in || Heyw & te 2 5 
that 3 — ſuit in the ws of edn alty 1225 | 15 5 155 ds 3 held 86h Ag | les 
it was that that one great queſtion” in t cate, || uſpan DN W, Cate t rt laid, - 
1 an action would lie at 40 for that . 2 Wachen actions 10 ont ken Ts * 5 

à2 ſor a ſuit within the ſtatute; for chere — 9 now they are encolica de 
2 1 755 1 3 ind fo chat il | ti go th 1280 W 260eptation. 

ere no ut an arreſt of the ſhi And to the fecpnd © I 17. ; 
the caurt 8 3 the owner m_ to have been | 1 ; 5 _ ee 3 F 70 3 WY on 5 2976 
parties: is caſe it is expteſsly alle the Lord Hardwicke, t [ 
ee ee the olingſf 1 the c FE Fad - | | one of thoſe caſes 2 700 ot e 
eh and che arreſt of the ſhip is only by way pro- | | renee betwixt the old in ones | come in 
ceſs in that ſuit, and the nature of the thing ie Wes 0 e ; and I think, 8 85 ons tall the rules 
| tai 


the detention to haue been con/oguential, then this A down 11 0 
; they import a ſcan 900 e e e een 


on ed to what is ſaid = the N of Child u. Sands ; 2 Has 5 
at aying quent damage is bur mat r er vi n in goa 00 A. 190 toa a 
per uiiy, and Will not hurt, Ind it 8255 en 15 5 boys t e be 2 — : 


* i. 3 
might he given in evidence: if the fuing be the cauſe | ee ers * 05 Gd is a 
As be ET if theſe words 


of action, — 4 is ſuch a ce of action as. the | ve 
owners cannot join in, Were not ſu N yt ] 

i the detention were another: cauſe Ph ly, then the | ered Os 70 15 there 1 — . 
rule is az laid down in Gade, cgſe, 11 W. f. . fide, hang hot a f qdern. cafe, viz. Malley'v. Stanton, 
that where a man has two cauſes of action in His nt, Co. Car. 268. where lb 2 were, he as arraioned 

and by bis own ſhewing it appears that for one of. uf 1 elde 9 bad pot made good friends * 
them he can haue no other remedy, the ſuit ſhall abate ir 99 Fins wi ich woods are very like 
. anly ſo far as it is abateableg and he may 2 hie ney . IN 10 11 e Indeed, 


ba 


ſuit ſor the reſt; which is on this prineip e, becauſe af. 175 : t Sb he never ts 
no other writ lies, it is confidered 4s 1 ir had pever bl ned, 29 155 ot e . was the mote 
beep part of the demand, uad entirely Ke ee d if it 99 Bj eee de falle; 
appears that for one of the matters che i | bes 35 ſuppart that reſo- 


es but that he may haue another We in doi 


12 5 te a 4 Gale; 1 1 
* in That caſe, che wri half abate entire] 2 1 athfai e words no 4 
ths "DAE: ſtand for that part which we. 8 "i Ot in th ” 5 bbs png 7 1 be 
day — pn caſe the: detention is not the eauk of ge- 18 1 65 pbics ion. 7 take it chere ave 


den bus eee 1 825 . Wer 


1 
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by "Ws 4verments wane andiencly thodght 
Þ 5 Oy: 8 


neceſſary, 


9 


95 1 the ooh being here laid to be ſpoken»; 


' ence, and therefore decreed 


4 2 A7 
11 by 


8 but are not ſo of late times; 


uh are an averment that the words are 

if x 8, ſpoken falſely, the words could 
true; anch if they were true, it lies on the- defendant 
to ſhew; his in. mitigation of damages, for I believe 
che are caſes that it may be given in evidence for 
ua ee „however, that is nat the caſe here; if 

2 — re the modern authorities are that an averment 
ds not, neceſſar TY» then, {aw caſe of Halley v. Stanton is 
beg int, for there without an auerment the words were 


n fo that I think the declaration good. 
eee, for if theſe words had been only a narrative of 


uſtice. I his declaration can be no hurt to the 


5 what paſſed at the trial, he might have pleaded ãt ſo, 


and juſtified, though at the trial it coult only have 
been given, in evidence, in 2 of damages j the 
true g of the ation, with:re loo: to the — be- 
ing whether he ſpoke the words falſely and mali 7 3 
he. rule was accordingly, di Pye : Viger Gaſes 
temp, Lord Hardwicks pa/$398 ils (ls 9d 0060 


H te Hari; 02 Hivupotuod 


Hilary, 20 Cen. a4 — Yah Falab. 3 914 

The Chief Juſtice ruſed, þ that if'a dog has, once bit 

a man, and the owner Dok notice there lhe 
the dog, 5 Jets him go. 9 — in „or lie * his dor, an 

action Will Jie againſt 1 70 at the ſuit of a petſon who 

is bit, though 1 it happened; by ſuch. perſons,treading on 


_ | 


the dog's toes, for it was occaſioned, by his not hang- 


the dog 


ing 


on the firſt notice, and the fafety of the 


King $ fubje&ts ought not afterwards to be endangered. | 


The 29 i. e. 1 
126 54. 


kel. 23 Cee. Is. "hole v. Aubin. 
In this cauſe a caſe 2 for. the. <li A the 


Ny. 


De 


- an the true and e 155 tween. tg the. . et 
Juſtice delivered the opinion. of the court thereon... 
This was an action on the :ca/e,, brought in this 
court by che now plaintiff a pail 
(who was before plainti ja the court, of 
pain the peeve, plainti 17 or money had and ns to 
| e of the 'now plaintiff. ba 
Ihe caſe appeared on ene as follows :. 
It was proved that the plaintiff; had indorſed to the 


2 
* 


503 is hs wh of 99 5 1 


| 


; 


| 


the now defendant, | 
of conſcience 


2 2 


. 


defendant four ſeveral promiſory notes made to him- 


ſelf by one C. 
ted 7 November 1758, which was done i in order to en- 
- able the defendant to recover the money in his — 
name againſt the ſaid C. J. but previous thereto, t 


. defendant alſured him, that ſuch his. indorſement ſbo 4 


F. for 30 5. each, for value received, da- 


be of no prejudice to bim; ; there was likewiſe an agree - 


ment ſigned 'by the "defendant, whereby (among other 
things) it w35e&þre/5h, agreed, that the plaiatiff ſhould | 
not be liable to the þ 1 4597 of the money, or any part of 
it, and that he ſhould no? be egal ot b 10 to any 
 cofts, or any way ſuffer by reaſon of bis f Wan ſe- 
ments. Notwithſtanding the ſaid agreement, and con- 
trary thereto; the defendant e th plaintiff 
into the court of conſtience, on each of theſe four POE, 
as the indofſer thereof reſpectively, by four. ſe 7 
ſummonſes; whereon the Halntif (by his ſolicitor). 
tendered the ſaid indemnity to the court 
the firſt of the ſaid four cauſes, and 0 
dence of the Jame, and of the ſaid” agreem 
defence for the (: 
court of | conſcience rejefied this- defence, and refuſed. 
to receive any evidence in ſupport of the, ſaid. agree-! 
ment of indemnity, ſuppoling they. had no power to 


red 2 


take cogniganes of the lame, and Dis odgorgnts ainſt 
the ſaid 3 on the ground of this inder ſement, 
(which ue gd did no diſpute) withou — 
any witneſſes againſt the agreement; that he he a 
be liable; for the contimitionere kala this agreement 
to be no ſuffleieht har to the ne ty the gurt f cane . 


for. the. PU 1 Nats 
court on the undiſputed indorſe ement ma 


. Coles rw Was actually Ferse LY 
7 | 


con 5 . 


ald blatt in the ſai 1 ut, of | 
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of the four cauſes there depending; but ds plainci®'s 
agent finding the commiſſioners to be of the fore- 
mentioned opinion, paid the money into court on all 
the four notes, and it was taten out h b = de- 
ſendant, by order of the ſaid commiſſion ers-. 
FTheſe matters appearing on evidence — Lord 
2 — at Guilabull, at niſi prius, it was hot doubted 
but that the plaintiff was entitled to the money on the 

| 2 and 0 1 —— for 1 * : 
ing the ſum paid into the court ice - 

ject to the opiniovn'ofithe/eoutrt —— vi. 
„Whether the andre”; could be grantor 4 in the pie 
ns form of ama 1 eee id muſt be — _ 
an action brou hogs e-fbecial agneemaut only? 1f1 

Zz The (defendant's council — iaſide the end 
dict, and and to have leave to enter up judgment againſt che 
plaintiff as for a nonſuit, and urged to thgfcdurt ad an 
inducement thereto,: that the act ion wa Dt maintain 


able in its pre m ;:that an [indobothet as © a/ſam 
will not Ne by but —— lie zuthat ot will — 


lie on a wager, nor on à mutual a nh, nor againſt 
the 2 of a. Gill 1 ſot money won 
at play, for this action Millß never die but here debt 
will lie, and can never be bröught om mutual pro- 
wiſess i 1 Fall. 28. Had cafes, andu6. Med. 128. 
Smith v. Airy. N 4 og ft enn b 
Jo maintain debts hors mult be Gtheran expreſs-6r 
implied dontract broken; here chere is ano dohtfit ei · 
ther expreſs ar amplted.; OO} & FAIT VL if e122 0D * : ö 
An indorſement of a promifory note is a juſt hot: 
of action, and the defendant» ferotetreduthis money of 
ep laintiff che indorſer, by the judgment of a court 
We if ofthe Wo. tut F 
oe action for money had and Weeibe s bis fe, 
is not the proper way of ſetting right the Japan of 
à court. of juſtice. O58 10 i 12 
The agtecment between the plaintiff and Abet 
could not hinder 2 action before the cout ec 


e 
77 Was * ound of an action to be brought 

on 1 * > aint Cra. 52 
he: p 


7 
* 


1 


18. 1 N 0 %% 
intiff's council! argued, that tber had nor 
mile ceived their action, that tney were not io 
I On: action on the ſpecial, agrerment; 5 dut 
l at 41 —— to bring this ation, watt for money 
had and received to their uſe, to recuvet money 
ſo unfairly. received by the defendant. de 00811 K 20 
And would not agree to the aflertion of the defen- 
dant's | council, that afſumpfit will: not lies r ale 
wi IEC, * „ $4 - EK "#7 58+ 
. In the aſe of Af \ Reynolds: tr 8: 3 
pay e 91 5 "This EZ. of law was an that 
wherever a perſon has wrongfully paid money, he may 
have it back again by this action for money had and 
received to * uſe, and yet in that eben there 
Was .anot remeay. "5. 185 {1 
The ſame . holds for money paid on @ contrac? 
which contract is never performed, and ſo it will on 
. aft „abe a horſe- race) againſt the perſon who 
akes after ſuch race has been ru. 
8 preſent caſe no inconvenience can ariſe 4 
ä the parties, every thing being done and finiſhed; nor 
can a writ of ertor lie to the court ez nor 
e of ſuch court be impeached. 
t 


- 
* 47 1 


he court after having heard council on boch daes, 
time to gonſider this caſe, when Lord Mansfield 


| delivered their opinion; in favour of che . de- 
| Hg | 


Therg was, no doubt at the trial; but that on the 
merits the plaintiff was entitled to the money, and the 
1 4 accordingly found a verdict for 6 /. ſubject to the 
opinion of the court, on this queſtion, Whether the 
money might be recovered by ths form of action, or 
by, an ation. on the ſpecial agreement. on.. 
.i,/ 1. Qhectian, I nat an action of debt would not lie 
in 5 caſe, and that no aug will lie Where an 


action of geht may not be brought. 
|: Anſwer, Where debt lies an action on the caſe ovght 
not to be brought, this was the point relied on in lad 


"Caſe 4. C92. The rule then ſettled, and which 

has ever ſince been followed, is, That an action of 
willlie in many caſes where debt lies, and in 

"many wherce.that action does not lie. The principal 

inducement of the coutt in — * of 
Nit was, to remove the wager of F 0 
2d. O- 


. 


for: mon had and received: to the 
e uſe,” wn 1 


| per of the court of conſcience it allows the commil- 


| ings, and therefore ought 2 
nal 


af utice to ee oh, 
We pu. 


h plaintiff may elect to fue by this 


. can be ſued, he can be 8 to no more than t 


* 


pPlaintiff Fom't of th ot. "I 
WOE bole of is e of the rae ig, 95 | 


70 'if the laintiff Siken hikes of + of thi 585 


plaintiff's right, and which he had by law 4 a 


ö ths judgment of a court haviny com wetent j 1 A 


to the force we v idity, of the eee 


| xn the Pome ſuſtained.” 


N i money was received to 


"24. Oasen, That no, bare * ber n . 12 
| Th Oar contract. In inf as it is impoſſible'to | 


eſume any agreement to refund money recovered 

e ada fa" an adverſe ſut. ih rd. if 

. Anſft ſwwer, If the defendant be under obligation | | 

om the. ties. of natural juſtice to refund the money, | 
5 law im plies 4 debt, and gives this ation founded on 
the. ro 74 of, the e s caſe, ay if it were on a 


contruct. 5 


— eeote — 


ein numberlefs inſtances 1; 
money the defendant has received” from à third 
fon which he claims a right to in oppoſition to hs 


receive from ſuch third perſon. 44 
d. Ohren, Where money has been re 


the matter can never cen pd 0e again by A N 
CET ee W ah 

9 1 It i is clear that the merits of 4 8 detent can 
never be overbanled by ah ori gingl foir, either at law or 
in equity, till rhe Ju adgihieht 7 is ſer aſide, ot reverſed, on 
which it is groun. ed, it being conclufroe as to the 2 52 
Jet? matter of it, to all intents and Suns. Co SES 

The ground of this action 1s con/itent with the Judg- 


oners acted rightly ; they 1 the ir . d 
on the indorſeme nt 0 the 1 6k 7h "the plain which 
indorſement is no diſputed e principle on 1 — 
this action proceeds was n defence againſſ 
ſentence of the court of conſciente. | 

We are ſatisfied that the commiſſioners dag 
© They bad no togmzarice of ſuch" zollateral-matter,” 
this court cannot correct an hoo: in their . | 


oſe what is done, 
juriſdiction to de ght 80 think ee 


8 


miffioners did "right in refuſing to 80 inte Tuch e 
lateral matter, or otherwiſe fg way f defehce 155 aft 
a promifſory't ot for 305. that court might g0 
agreements and' tranſactions of A great, Va ue, er f 
gecreed payment of the note, their ju dgment i 
l ind reh coniclude the balance of a large accqbnt. 
This action is 98 rounded on, whether 55% the 
Agment wits wrong, but that the defendant Pught noe | 


oney de recoy Tis ght 2 legal | 
wüste 18 {the 1 7 7 . 1. te Fo 
may be manife 95 15 5 coul net be uſed 


by way of a? HE, n the Judgment. q 
1 2 1 · Fa un 2 5 zona an 40. nice be 
brought on the-a «lp 7 2 el ive anf whe th any: ob- 
K from the dgment, for it is the ſame ching as 
„and it 2 
equally affected by the the whether 1 Naintiff 
brings ſuch action on the eguity of His caſe ring our 

of the agreement, that the de ſendant m pA 
money he received, or on the agreement ! 12 
fies refunding the money, de ay 1 he. co/f 


8 be- 


he queſtion ſaved at nf ele Us. N 0 * 

farm, 75 action for 
the money only, or muſt be Carfied rqund. 8 to bring. an 
action on the judgment. 

One benefit reſulting to 'Cuitors from the Hature of 
this action is, that the plaintiff need not ſtate the ſpe- 
cial citeumſfances from which be cone ades, ** th 
from the equity and juſtice of the caſe, the money 
ceived by the defendant ought to be conſider 345 77 he 
Jonging to him.“ He = declare generd 


1 uſe,” 4 0 
s caſe at the trial of the cauſe. nd 2 1 


This mode of eee equally beneficial to the 
Uefentint. It js 4h moſt Alpen hog which x |, 


POS ITS 
* 


8 n 
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money he has received againſt that. may-go into 
every equitable defence on he of Mie; ” he may 
claim every equitable allowance ; he may ms, a re- 


Jeaſe without pleading the face; in ſhort, ! ay der 


fend himſelf every” tal app phony that the 
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2 d,,qr, to, K 


* t is a2 * bringing an 


| on py ies 45 13 „chere ſeems to 8 
9 in 


| night elect to wave any 


the 
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fe f Soy” © pſa e w an 48805 8 
cial agree Aden 


This bog hi wth Long Lettie abi: hots bis 
been man «gee not fup Me * 

ly the cafe of Dutch v. | 

9 B. being an action on the raſe for monty hd 
an received tb the plaintiff's fe. 

This Kind &f equitable action to reger "back motie 
which ought not x juſtice to be Kept," 
and therefore much 5 3 it = only for 
which From — 72 27 ca ſe rnd 


one's to ref Ply mal fe Tot money My by th 
him as Payable in pornt” 


7 an 28 mie 8 8 


e Was op 
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tiff, en is claimed 
par 1 Dy, althou Rt ID eve been 
y any cd as 7 payment 
bf a Rs barred by the} Natit? of freue, e contratred 


his infancy, or bs the extent of rieten and de. 
W N Aide eee or for mone 


irty Joſt at play, becauſe int ral Caſes t 
e Tilly Ne wr -Þ on ? 277 4 
by p?/ftrve law he Was — Nee be : 
for money paid by „eke, or Un \ conſideration beg 


ha eu to fail, or” fot muh through 5 
bene or e re 4 5% 
b eee 7 Heh of ths plaintiff's rip! = 


8 0. to the Wen fridge for "the ProreAion 0 of "perſons. 


W thoſe e 1 2 
he g of this Kind or er is, that the defendant, 
oi the circumſtances of the cafe — — the ties 
of natural juſtice an equity" to- 0 — 
Te tourt were all f sf gpinion, that the Pp ain 
dempity for the coſts he had . 
mmty for the co/ts he ha en put to, a 1 
pr tel to recover the 6 %. Wlich the defendant 14 an 
tept from bim miquitiaſy, and directed a rule 40 
n f . Vid Bur. "vat: 2, 


43 2 Meg * 28191 6.4 [3027 911 "5 
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18 4 435 NI 
Mad. 30 & 37 1 4 | 1 | 
” 1035 4 caſe. FR to the opinion or. &f the Kue en 
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Aach In his AED i wo eon N | Wh." or mo 
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570 his T eft, 5 "ol 9 25 but An aye by 
the” aid pl | 


"plaintiff CN TM at his 


a Be Jeon ie t - 2 85 on this; 

taence ſupport d the declardtion 8 

ce lz e defen E or 1 70 Haig, 

produced 'as evidens 0 this cauſe 195 

of % be 3, 1751 they: br, re OM Fe B $ 2 

I 0 Fm a ich I. 

** e FIR or Fe Wines n ri iſe $. 

This. note. * Nodbced by the we 4 
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The evi ence. 0 15 y 1 the Aae po 

10 and count. was, that one ed on e p 32 
at th e requeſt e defendant, 3 for money to. pay 
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ade for ſuch — which beer to a:pro- 
wm to pay the ſame ; the words, an bz my | 
en, in the body of the note, make no teratio on | 
12 the ſame, there bein ng in law no remedy Fr 
infant, ans erefore it is an original, and not à £ 
| teral undertaking given by the efendant. to. the 1925 
tiff; and cited the following caſes in lupgo 2 of his 
iz. woes v. Darnell. 2 has: 
Neid v. Naſb, Michaelmas, 24 4p 2. and 


n . 


— 25 717 . | 
. 2 econd Whether the other 3 
fade 


offered by . pl at . trial 009 Jufficient to 
ſu ort the ſecond. counts. 


he plaintiff 's council — that hie, client 
Could not have maintained an 
for this money, no more than fo 


this i is an 


wrote the foregoing. regugſ, and the 
t 205 2 defendant ſhall pay the 
2 Tp ced. on the account. eh — of | 


4 90 it 
the defendants. WY 8318 5 

The &gefendant,'s council urged, that te. : que veſtion 

before the court how. far a general. indeb1tatus 
aſſumpſit . will lie on theſe facts, and the pk gt of. 
tered to ſupport the 58 that the preſent caſe. was 2 

neral. indebitatus 12 and that the ſame does not 
fle but Where an YT of debt will lie. See 1 Fall. 
23. ag: 1034, 1035, 1 Stra. 680. Jt will not 
lie on à promiſſory notes nor LA it on a gollateral 
undeitaking,; in the p. e ſent caſe ſe the count, is, not a 
proper one, if the evi ence, given would ſupport_:the 
ſame; becauſe it nee be Fon 1 ag money ent; 
it is, 57 more 5 255 promiſe; 
why will not an action Jie, 0 0. the infant, I think 
it will z if ſo, it N ex within the. Fara” - 
Birkmire v. Darnell, and Reid V- Nah, beide 
the plaintiff's council. | 
As to the /econd count, ſhed note given. by. the Ft 
dant only d certiſiants that the money W 
proper to be paid, and, no genera 
will lie thereon, and here is no evidence given. by che 
plaintiff of money bent. 

The, plaintiff's council, in, reply, ſaid, a note of 
hand acknow}edging the receipt, Ts promiſing to be 
accountable, is evidence of money lent; that it was 
the common practice to give notes. of hand in evidence, 
an a rad, indebitatus , and that the words, 

on behalf of _ gts 440 , inſerted i in the note, 
could make * alteration in the note, See 
mas 6 Biſhop. Stra. vol, 2. Page 955. there being no 
pay ty between Mr. H. and the infant, no action can 

brought ho him. 

This | Is not a promiſe in ak, or as a collateral wider: 
taking, but a. ſol abſolute original Pee, and there- 
fore the peſea ought to be Telivere to the plaintiff, 

- Chief Juſtice nel Tbe queſtion before us is, 
Whether there be evidence of a debt contracted by the 
defendant payable to the plaintiff 7 

The plaintiff's declaration contains two counts for dif. 
ferent debts, and there cannot be à clearer eyidence given, 
than that the firſt note is for the fotttier debt: as to the 


ſecond count; here is a manſion-houle belonging to an 


infant, which has a garden belonging to the fame ; it 

might not be pn So (from the F e of the 

infant) to ſupport this garden, (as it might be a pleaſure 

garden) and no action will lie againſt an infant hut for 

nece/ſaries.' Here it don't appear at All, that the plain- 
could have any remedy 9 1 oy the infant. 

. The plaintiff might bring an tndebitatus 4 28 þ/it for 
Ss ot and give the note of hand in ev; nice, which 
ole ply 5 wouli ſupport the declaration. 

$1 
the alone „about original or collateral ndertakings. 
depends — 7 on lt of ecke 
terms, otherwiſe there can 
meaning. 91 the preſent. 27955 Yay is Geary an ori * 
undertaking N. the Jury Y ts” wil 1 N55 . by 
cient  eUIdence e on an lame 
aller a Kanter of 157 Nba of law. Fr 18 N 
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On this demurrer being argued by, council, the 
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there being an end of the contract as between them 
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two. 
"As to the Rr, it is an apr? ur . to the 


: maſter, that gives him his action againſt the rawer, 


the attempt to” ice without an àttendant 
Would 2 be*a 


to brin 
ber 1985 be no injury done the aſter, (for 


In'this caſe'there 
he has recovere and received a compleat ſatisfaction and 


an action. 


4-4 I 'and therefore” the ; Brown © of - Action 1. 15 "at aff 
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A pmalty in its Mee, includes more that the 
ama Ga: JIE y Mr de If the ſeducer, or ſe= 
pond maſter who oys ſervant, after the ſer- 
nt bas paid Hp were to be ſubject to da-. 

s in an for bro by the firſt maſter; this 
makes ultimately fall'9n vum, and be in effect 
an addition to 755 1 Toe the ſecond wil pay 
the ſervant for his fefies. no more than he eſtimates 
the 754 to be Worth to him; and ff he 2 pay any 
given ſum to the firſt | maſtes iy f for efiter- 
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. is ſervant, he wilt make his bargain with h the | 


ſervant accordingly: 


There is no pretence for the plaintiff to 41ahRtain 


his action on the: firſt point, viz." on à ſuppoſition of 


his having ac received the penalty of e ſervant 
before the ent cement of this 2 


ion againſt the 


ſecond maſter, as the ſeducer of his Fendt. 
* Second point, Taking this matter a al it really! was, 
viz, that the plainti had not actually 'received- 

penalty of the fervant tilf after the nn Merl of 


the preſent a&ion; how, will that vary the cafe. hh 1 
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The argument offered by the 'defendant's- cou 
from caſes on. 9 treſt pas and Joint contracts, have 
been ſufficiently anſwẽ 


there the recovery is "againſt them all | for the Tame 


thing, and'there G no analogy! between thoſe caſes | 


and this, beſides there is an "eſſential differenee be- 
tween caſes on tors, and adions on the 4. "Theſe 
are actions ffricti juris i. e. of Arif?" right, and here 


_ former recovery, releaſe, or ſatisfzcion cannot 
iven in Fee but mas be pleaded; An Aden 


od e caſe is founded on the mere face and confci- 


ence of the 'plaintiff*s caſe, and is in nature of # bill in 
equity, and in effect really is ſo; ; ſo that a former re- 
covery, releaſe or ſatisfaction need not be pleaded, 

but may be in evidence, for what will in equi- 
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caſe zar the plaintiff*s "recovery, ma 
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for the plaintiff muſt recover on the Juſtice" and: con- 
ſcience of his caſe, and on that only; - - + 
In this caſe the penalty recovered: by the- glaintiff 
from his ſervant, was actually received b y him before 
the preſent action was tried; NG plaintiff might have 
received it when he would, if he choſe to he by till 
he had commenced his action againſt a third perſon, 
who would not otherwiſe have been liable to anꝝ action, 
and then receives the 
and proceeds in his action to recover it againſt the 
ſecond, this is againſt conſcience. In fuch an action as 
this (an action of equity and not à formed” ation 
2. Juris) it is ſufficient if it appears on evidente that 
laintiff ought, not in Conſcience to recover it, 
is If e had aQually recovered it thro“ the ;gnoranos 
of the defendant, that the firſt penalty was paid For 


action on the caſe would lie againft him or money ha 
in 'the” caſe of Mhjes v. Make, 


and received, 
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2 received to his uſe, and laid bia da- 
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that a get bet ** in i for 
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ar e This bil was indorſed, R. \Rudingy: hs 
am, Hummond and Laroche. Received 
1 contents; J. W ate, band's fene ee 
„FE. Neale.” * ber 10 eiter N f 
That the bill was indorſed to theWefrnderitdonitibe. 
luable- conſideration, and notice: ni the bill was left at 


the plaintiff *s: houſe, on the da the ſame became due, 


on wales! the plaintiff ſent his ſervant to: the\defen+ 
dant to pay him the money, and take W ſame, 
by was done. Ne 
„n ànotber bill was drawn aber trad. 
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gate, pay to Me, — or os 40 A 
zan value received for Mic Tio —4 
e 2 5 by Sir, 1 3 {ors rage 
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* ſuch 2 nd Freame and Bare, pray pay 
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bar Lk bill being rated was Aae 0 
the defendant for a valuable conſideration, .and'Jeft.ac 
his bankers for payment, and Was . by the plain- 


tiff s order. * Gn e 727 eee 
Thoſe eee by one Lee, who! has been 


ſince hanged for forgery. 5 55 25 0 


The defendant ated innocently, and | bona fie, wah- 
out the leaſt privity or ſuſpicion of the ſail;forgeries; 
on of either of them, and paid the whole value there- 
0 8 .- OF 17% 
The jury found a verdict for the plaintiff! and aſſeſ- 
ſelſed damages 80 J. and coſts 405. ſubject to the opi- 
nion of the court on this queſtiunn rn, ² ̃ 

„Whether the plaintiff, under the circumſtances 
« of this caſe, can recover beck from the deſen- 
duant the money he had paid on the ſaid witty or ei- 
0 ther of them * en 1 65s 147 FI; 

The plaintiff s couneil argue, man be ought to 70. 
cover back the money in this action, as it was paid by 
him through. 'mi/fake,: on . ſuppoſition that thoſe 
were genuine bills; 2 as he could never recover 
it againſt the N be pero in 3 te bin 
exiſted ; nor again ' rion wW n 1 
becauſe he is hanged. 13 Pom 

He ſaid; that the for — bill was DA pc eee 
of belief only, but had been actually proved, and that 
— perſon WhO how ah anne th bad en, executed fot 

crime. 28 n 
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that the bill was accepted i efore it was negociated; 


on the contrary, the conſideration for it was paid 

the defendant” before the plaintiff had ſeen it, ſo that 
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and not on the credit f ee and therefore 


the caſe of Tenyt v. Fowler at Guildhall before Lord 
that actual proof of the forgery: woule 


be no excuſe, will not hold in this caſe. 
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caſes that could not be made plainer by argumen. 5 
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tions are always comſtiucd: We 18991 Un 
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The defendant pleaded 2 writ of grror dependibg, 


F the record hk Foe into the Exchequer Chamber, co 
ich plea 2 pos 


It Was now ar 7 or che p [aintif; ahat-ably was-no 


will lie in this court after d writ of 


plea, ecauſe de 
ror brought, and it had been ſo adjadged-:::the reaſon 
| becauſe by che writ of error the tranſeript: only, and 
tho 


record itſelf, is remoysd; for if che judgment 
be a med in the £xchaquer,: the execution 
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| Jud ment remains. ap (9% TE 26 
has been an opinion, that if error is dave 12 


K. B. on a judgment e in the C. B. that pend- 


ing the writ, debt will not lie on that judgment in that 


court, becauſe the recard itſelf is remdved, and ſo 
there can be no foundation for an action of debt there, 


but the reaſon is not the ſame in X. B. where the re- | 


cord is not removed, but the-4rapſcript ouly..... * 

This opinion is even againſt the old books, via, 4 
1 55 ne 6. a writ of annuity was brought, and the plain- 

obtained. re The defendant brought- a 
veal of error in K. B. and pending that writ, the plain- 
tiff brought an action of delt on the judgment in the 
C. J. for a nomine feng, i-. e. in nature of a penalty, for 

40 1 the annuity: on a day certain. The defen- 
dant pleaded the writ of error depending, but the 
court direQed the defendant to anſwer over. 


So in Eafter term 18 Edu. 4. an action bf treſpaſs 


was brought in C. B. and the parties were at iſſue; whe- 
ther the plaintiff was the defendant's villain or not; 
* it was found for the plaintiff; on Which the de- 
ndant drought, a . of error in B. R. and 8 
that 789 e plaintiff in the original action brought 4+ 
in the C. B. on the judgment, and it was then objected, 
that ſuch an ao would not lie, becauſe: there was 
no record of any ſuch judgment before the court, that 
being removed: by the writ of error; but the jad 
were of the 8 opinion, for they held that the 
judgment, ate, 7 removed, way in force till reyerſed. 
er curium. At common law, before the ſtatute 
of Wiſtminfter 2. if execution had not been ſued on a 
ee in any perſonal action within a year and a 
the party muſt then have brought an action of 


| 90d on that judgment, for he could have no ſci. fa. 


on ht 190 t N y that ſtatute: applies a pro- 
r remedy, 425 giving te, ci. fa on the judgment: af- 
er a year day; * a8 been held, that'a» writ 
774 error. vr rage "ng was.2 good plea in abatement to ſuch 


but of late — maxim has been 2 | 


BO ek zh it has en ſaid, that if there: is aJjudg- 

ment precedent. to a /atute from the ſame perſon 

jadgnen and 8 2 4rit ef error is brought on the 
p24 peed! the writ, the money werd on 


the cagnixee is N — by the uri py error the 


gment was ſuſpen 

le the r at bald a 2 
i et 5 e 

* e enr. 118 5 ? on 


"AIR Al 1 n x 
: 


"Hig, 6 ir. l., The King . 


A 8 was — N to amend i 8 4 
erjury, oppo e the n 
pl Jury, 20 Oppo, Iu. 20s. 
wa 2 1 Chief Juſtice. As'to amend 
| 57 no grea tter in th hat;! 
een ra ons tne ag 1 euen 3 
4 vas going tc to be' Tied i Sale 20, Lo f. 47. 


Wool 


* W 


72 Js Sons 
C 
the Was, the 1h 


muſt be awarded in K. B. where the record af the or. 


1 | 


n XV 446 if £3 $81 ; 
| SY: Gabba e TREE 


2 A der i 


* 


1 


* "ry 4 


12 


very point of the judgment, as in 2 ejeHimeinit 


V . 


n ouſter; and Pes e 


where the e nee in the ea and 


where the name of one of __ is 3 T mi al be 
for the other; it is reaſonable; thor chr wett gal 
aincadeg, to entitle the plaintiff to an Se 

It has been held to be amended in à much . 
eaſe; viz. where them/projion'of the clerk — — in the 


tiff had a verdict for d meſſuage, ten are of — 


and thirteen actes-of paſture: Here there way ns land 


in the verdict, and leſs meadow and paſture üg in 
the judgment, yet it was amended on the . for the 


verdict is to guide the judgm and To irought to 
have bee wil pho mot a dani , 
The  defendany's council urged, that it was be 
amendable, being an error in the judgment, which muſt 
be conſidered as the act of the -and noe c the 
clerk, as where a capratur is entered of miſerecor - 
dia; ot if 0, antad by ibe court, inſtead of i it con- 
figered, fc. for theſe are erroneous in 6 boa: of law, 


and the very ſame caſe with this Was * do be 
amendable. See Eafber, 4% EI. . 
So where the 2 Was, that the wtf 


pant 2 4. 4 the jury. and 5 l. 


be yary 4h his — 81 of coſts, When it cage 2 | 


en by. the court, it was not amended, becauſe it was 
the fault of the, court in the judgment itfelfs; . 
On the ground of theſe authorities, the court held 
© theſe, amendments. m Pate Mod be 3 and directed 
ſame. accordingly. V. 


mMn, 6 it. The Rs 15 
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pleted that he was Eo of "Ea of Keke A the = 
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enerat replied, Sc, the Earl o 
5 8 fea, a 
cauſe, the pleadings were neither 


on record: and there having been 

ments in criminal ll ee” Videa C rp. 829. 
59. Sia." 225, 243. Cro. hg 
was filed, but not entered on the 


held; that before judgment, while x AY were, ip 
feri and in agitation, They had en over, all pro 
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In a judgment on a mutuatus, the bill ST - 
filed on a certain day, viz. memorandum, that on * 


Sc. which day happened to be before 
"writ of ; error 


ue 0 x 
This was affi Ne ae 7 2 
it + Wink the court 
was moved on behalf of the Ing to make the nemo 


brought to rever 
randum of another day, fo that i it might 755 Kip. wat. 4 the 


Judgment ; but it was denied.” 
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Ou; a "writ of error. brought. inthis Stel alp ire 


ment did not join. 
he queſtion. is, — Aer 


Re Pye ;farſt j 
be anna 19 leap 
is not g for all the :parties:'to tho firſt. judgment 
gught 2 error, and it: appears they have not 

e ſo, for it ist not ſaying he, that ie omitted] is 
dead, the writ of error is> Ill but ſuppoſing that chis 


os s only mille of che car /aoryhthie: — if the 


becauſe-acwrit of ertor is a riti to ceveri a judg 
— and the Aatutes were only made tu amemd writs 
ys e of the, er So is finel Bien, 
cap. .1 x {44 AS 4 T3401 10-99) 
If this: — BY WAS, ech, wo think iv ought 


not to be at the motion of the defendant: for no man 
| the laſt term, in the C B iſeveral: nn 


enn pray te amend another's. plea or: writg-hei may 
take advantage, of itz But cannot | pray: tu haue it 


amended, for every mam may. ſue: ur Plead as he: thinks | 


fit 3 but; this would force him to» ſue in another 


manner, and i 16 is. not, within any of an lane of 
 amendanent, © | 


ins i grounded © kako teadaw nt 
1 the havepoweriof amend- 
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t in affirm re ee and in no caſd what- 
= did the court amend to: ſet aſider a judment, but 


any to An h agp ef omg e all | 


tha ſtatutes.· 
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_ plaintiff's ſuit: the ſame was given to one Sympſem an 


attorneꝝ in the 0 and ſent to one Ai 'whowas 
his entering Cle, and the: judgment was entered ac- 
Cordingly, hit: be recover his: dehm and! damages,':and 2 


blank was leſtb in the judgment n dre um 
RE ſhould: be inſerted for the damages. 
Mull, the entering: clerk, died ſoon. aftor, and the 
All lo, but 
Symp/on who was ill living, made nc davit of this 


imo 


eee. of attorney ande his 


A motion un made . the'plaintif's Wandil for 


| leave. 2 pos, es certain for damages and caſts, . 
far the 


by th 
17 0 . e defendant's council 


appeared on the. ent” to 
8 ſhould be, the. eee 


8 amended by writ, ot one roll by 


an 
ad. Lang ſuch" thing had appeared in tlie preſ 

; yet, this: judgment: could not be amended, be- 

cauſe — ſame was of another term, the judgment de- 


ing now. ſo many years fiace the act was dank, 1 
not nom be amended. 

Id. e ean it be amended, if it haul PIR 
wed a5 08 wir ew of the at hn lait 
a mifþrifions 
term, and it is not warranted by frat 
which extends to records as well as to proceſs 5, and 


to ant attorney, original and 
= 3 — ny 30 ry — 2 ne- 
of the: clerk is. to. — 2 re and| | 


aigner 
amended f the j 
The — — Safe, A che court 17 


though it was uncertain what fins the ſbou alle ow 
for colts, becauſe it does nor K what was confer- 
3 9— an was lg 
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pears: here; that: the wrivofierror 
als judgment .inirepleren for. the d 


able, and we ar of opinion that it is 
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cle te enter the judgment before coſt fs N 1 
 Thewords omitted: are the -a of the Curt; who 


1 nad power at common law to amend their own. judg- 


ments before any /tatute of amendment 


made, tho 
in another term fr eam, in 4 g . a pre- 
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in this: wart 
— and an 
error: aſſigned in. the entry of the judgment: in which 
theſe words: were omitted, viz. that the plaintiff tale 
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ond and ion gleat debate it was:amented:: 
Pb curiam. This is amendable, if tho court had 
any: thingito amend-it/bye Id is the. adi of. the oourt 


: ay yet judgment is not given by them as. to damages. 


I mighe have been amended! in: thei ſume torm, for 
though it is entered on-: the: roll; yet the court: hath 
hower to amend any- fault in a. record the fame term 
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made to the ſheriff after, flue, joioed, and 3 venira facing 


awarded to the coroner; but the was, thut the 
venire fact 1as was awarded to the heriffi- which was not 
entered at the time of the trial, but is wſhaRty-made- up 


afterwards in time of vacation: yet this- being 
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vol. S PEge Hikes by: a 02 ura nnen ” pat bet 
"ods fee away bong Yo who e945 ted em 


afl 8 b. — WWarbavion ada at 


QI MEE t 20 90 Angrofd esu Sud 
In gjeciment, the declaration was of Trait: term ia 
yalko on the demiſe. of J L. and A. his Wiſe, for lands 
in Blymhilly cam. Salop, dated 10th April, 159, and th 
er is laid to be after warda, 0 witz the ſame ꝛoth day 

1 » 1097. Ri nid t env len 1643 
he defendant's ee into the gommon 

ae, to confeſs leaſc, entry and aer, : and toutrysthe 
cauſe at har; and the ſaic cauſe ws ittied acgotdingly 
laſt: Michuelvias term, which. bens ün the. Dee 


vrhich Was half a year before: thie plai title 


28 appeared by the declar NIN — fen - 
dant's couneib moved to the entry of the j udg · 
ment obtained; the plaintiff had a verdict the ſame 

term the cauſe as tried b geaſon of the miſtake of 
the year of pur. Lord in the demiſe, which ſhould have 


been 1696, inſtead of 697% and the defendants had a 


rule accordingly ; on the firſt day 1 the laſt term, the 
defendants: moved it, again, and tbe rule was 


continued till; the plaintiff ſhould; move the court, 


which heodid by his council daſt term, to amend the 
72 and make the demiſe to be nenne 
0, inſtesd on, nov won sf 40 bl; 
he declaration delivered to the tenant in 'poſieſion 
was right; and a full defence; being made at the trial, 
the jane; ard may be well; entered, notwithſtanding 
this miſtake, and this is Warranted by the ſtatute of 
repleader, 32 Hen. 8. which enacts, that on all actions after 
e joined, judgment ſhall be given notwith/landing any 


miſbleading lache, colour, ynſufficient pleading, miſconti- 


_ 4 continuance, or miſconveying 'of recs 117 | 


jinin 26% Wk ar any e or. negl genes of 2 
. Fnee their, cou 5 Up attornighy wh 1 
Aa not. 1 Ul 


Jarge an d gence [hd 

amendment in the caſe wy wah 
This court; has changed the- gat ü in- define 

after a i deli 1e. be he 0 8 a Wee to 
ove à deed in the cauſe. Sec 954 

be bdey have ,enlarged the 8 W. 897 the aufe has 

been long in agitation, and it Was MAE denie 0 


amend: dere there is A iar ee to amend b by. 
An ejedtment. is an a brougbt by con ent, 2 


ore immediately under, the | Power of this Urt. 115 
— other action, for it is A ater of form 15 out by 
the court, 

Now, the declaration below againſt | the "cafual'; 6 fee. 
for being right, that being in nature of an 94 
in 188 room the defendants are to come in by rule o 


court 5 4 


It is plainly the miſprifi en of the clerk, and, thete: 1 


fore it may be alſo well amended, within, the Hatute 8 
Hen. 6. cap. 15. eſpecially when the amendment is in 


e of the judgment. 
e "ag other. ſide argued, that if by theſe 


general words; in the Hlatute 8 Hen. 6. every thing may 
e amended, then all motions ya arreſt, of judgment 


would be vain, and to no purpol ſe, becauſe' were there 
ever ſo many errors either in ti 


Hanse, or form, 
they: may be all amended, but the practice is otherwiſe, 
As to the reaſon offered why the court ſho ould. make 
an amendment in this caſe, becauſe they have altered 
a plaintiff in the ſame action, that can he of little, force, 
or it is not material who is plaintiff in emen, for 
e/is only a nominal perſon, and therefore Judgment 
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. ere to make « the geclaratio ** 75 
| Yong 


Hat; u VI. & omiſſion © 
chi eaſe ring A fe Birks N pe material, 115 4 
net not eing part of the 7 x night Is 
5 not Lats ftatute of e 


cho books warrant fuch'a difference; ; and cited 378. 
my be named 

A writ; with Which cafe, 
fe, arte but obſerved, 17 5 the 


| Ame barons were ſo 
nate.” and bees ene to parliament it by 1 2 bo 
not create?” by dv as. at pteſent: dar tha 
e e other de roar My iſty, us « 


which was part : and” it ſs er 
orherwie of Nba hen they — rare remedy * 
nt; 1 ng at pre 5 A A 
aye of the name. faw is the fame with teſpe 
birontt,' which is made a title of diy 08 


tent, and therefore'a'baraner bought to 


1 judicial proceedin 


1255 wes. a ey will 1 


and chat it is a new te, is no ob; n; for iv is 
v chen firſt, ui in the reqgn of E up marquir in the 
———_ 2. 92 of K. 75 The 
Vit was aevertingly abated.” Fi e. e 
; * p. 2m What quitam 5 e, thu 
2 an ation onthe fintuse of Td ee 
* of the firſt day of e term, but bail was 


10 0 does it, 15 7 1 che . he avoids the 
whole bond ; and the itz nee ls : to amend where there 
kt 


| letter too much or too 
of th cletk. And Chief Juſtice Holt 1aid, he would 


f an inferior 


abt. by an adroiniſtrator. for. goods 
his inteſtate, and a promiſe like- 
| nike to bim ; the defenderit pleaded non affiempfit in- 


aper in their own cuſtody, of which 
not take notice; and if done by con- 


and Bartned, and the Dutcheſs of Ne Poe my, 16 


uſtice, bh of En and faid, wwe: | 


N Nerf Tae Meds | 4ri 1701, to enter up a judgment againſt bim of 


| | | enen was 15 ntered accordingly, and in entering 
Ache, 1 Hun... Fundort v. Kae, | 8 ; © | 


Os a writ of error on à judgment in the Court st 
Northampton, the record removed, ou preceptum Fuit ö 


for the plaintiff, J. N. for the Zauns; A 


I 


that this was lefs than'thar, 


attorney continues, m. 21. Edw. 3. 


the 2 Ce 25 à further 


not put in tin the middle uf the "ay [And Abend 
gave leave to the plaintiff to enter up a ſpecial u 
randim, for the defendant is not N till ball fs is 
filed, and this is only to make the e 3 * | 
the truth, which appears on record; Ache ©0 
it was an amendment at the common. Toy and not on 


TR ra "Vide Ramm. vol: 2. 5. 977 - ng Wo 


wia, 4 A. 4x - 
5 . moyed.'to quaſh an REY ber 


5 want of an addition; the defendant was indicted by 


the name of I &. ſervant, which he ſaid is a6t a good 
addition within the Halme. 

Her Halt, and the courts, It4s a good. addition, for 
it is certain He would have taken ſome 5 0 
to the caption, but it was not allowed, for comin 


of this term, ſuch errors are - * the Ap 


e OGG: Arn 


Trinity Am Sir Joby Posh Ve Git. e 
The defendant gave a warrant of Aue the 2d 


lary term before, or any other ſubſequent term, a 
the Tame up, the memorandum was, that in Hilary 
term, before our Sovereign Lady the Queen af Weſtmin- 
ter, came the plaintiff, and brought, r. and the bill was 
an indebitutus 7 on a mutuatus, and the mutuntur 
was laid the zd April 1701, the day the warrant of at- 
torney bore date, which was after Hilary term, 1700, 

of which the judgment was entered; and a writ of er- 


Cans was brought on this judgment in the Excheguer 


The taintifF's council moved to mend wr record 
by the juggment· papet on which the mutuatus appeared 
to be right of the 2d of Jamuum 1700; and it was — 
entered on the bottom of the the pa ment p paper, 8 10 

alſo, on 


the top of the roll, the warrants of 4 J 8. Were on: 
rered; Viz. the Plant " puts in bis place J 

the defendarit put Plate J. N. Sr. Ar 
that the court gfe ame 2 22 de inſtyt 


tions ae to the clerk, © Fe ay 
As de the fecond fing to be amended, ei 101 got 
in by FJ. S. his attorney, he argued, that the Wutrant of 
attorney, entered on the top of the plea- roll, was ſuffi- 
cient warrant to amend that by,; chat the warrants of 
attorney were never filed in this court, but that for- 
merly the way was, te enter; ſuch à one puts in bis 
place, &c. ſuch a one, Ge. on r but: that 
in the time of Chief Juſtice Yright;' thaticourſe was 
altered, and it was entered e on the top of 
the N and it being now entered on the roll; 
the 3 has made ſuch a one bis attorney; 
hind ſhews plainly'to” che court that he ſac” by attor- 
ney; and is a ſufficient warrant for the court to mat 
this amendment by; —— that the coutt had amend 
witrints' of attorney, Dyer, ioz, 225. March 1835 
er the only doubt here 
was, Whether the attorhey ſhould bo intended to con · 
tinue, when the plaintiff has once made. one, til he 
comes and appears expreſaly in his proper perfon? that 
on a claim of eonuſunce, or on 2 . the 
8 2 
Holf denied that the attorney conti on the 
of err And the plaintiff's council ſaid; that 


amendment in this 2 rathet to be favour 


becauſe it was a proceedih r like the 
of fines and common recov 45. and he ſaid; 
that che entry of J. 8; or" the 9 at the bottom or 
Warrant to amend by. 
Huli uſtices/ A to the firſt: miſtake; in the 
11 that'iss plain miſtabe, the bool 
in the office has often been allowed to be a foundation 
to mend by, ſo in this: caſe, the paper on:which che 


mafter figned the ent is'r aiid chat was 
warrant b to make me g 


tel, and F 
Gu e . p32 *** 4 did 7 [9 = | 
$ to the other matter, that it not appear | 
r the plane mes in ſperfon, or by atcataey; and 
- whether the cours - 2 7* 


* 


cours ſhould not add 
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his attorney,” It is plain the ſuit was to be by, 1 100 R 
He- 


by the warrants, and therefore: when it ftands,indiffe- 
rently on record, whether he ſued by attorney or not, 


it appearing he had an attorney, we mult. therefore | 


intend he ſued by attorney: for to what end 17 2 
make an attorney, if he intended to ſue in perſon? Be- 


to enter at the bottom of the declaration, the plainti 


in his proper perſon, or the defendant in his proper perſon; 
and i the perſons ber en, 6ther by attorney, he 
plaintiff in 1 9 perſon, J. N. for the defendant, and 


therefore the judgment e F. S. for the 
plaintiff, ſhews that the plaintiff ſued by attorney, and 
s a- ſufficient warrant to amend this, as well as the 
other fault in the es. TR 

Pouys and Gould, luſtices, agreed with Halt 
in the whole, Powell, Juſtice, did aſſo agree with 
him as to both amendments, taking the judgrent- 
paper for the reaſon ; hut he diſagreed as to the ſecond 
amendment, taking the entry of the warrant of attor- 
ney on the plea-roll for the foundation only, and put- 


4 


ting the judgment- paper out of the caſe, becauſe, tho' 
that proved the parties had attornies in court, yet, 
notwithſtanding that, the plaintiff had his election, to 


ſue either in perſon or by attorney, and that entry did 


not prove he ſued by attorney, and therefore was no 


authority to amend by: 


IK li ie | r 
Both the amendments were granted, on the defen- 
dant in erxror's paying coſts, and conſenting that the 
judgment fhould be affirmed. without coſts, becauſe | 
there wes a ggod error at the time of the error brougat. 


Jide Raym. wel. as page 895. For 4 \ 
\ | Michaelmas, 2 Ann. Stable v. Heydone 


* 


#4 Sa. ww 


When a repleader is awarded, the amendment muſt be 


given where the plea which,makes the iſſue bad begins 
to be faulty ; and therefore if one makes bimſelf a bad 
title to his n to which there is a bad bar, 
and thereupon a bad replication, on which there is 
iſſue, there the tepleader muſt be awarded and entered 
on eee the plaintiff, ſhall declare, de nouo, 


will be only hes the replication ; but if the bar and 
replication be both 


4K 43% 


vol. G. page 2. 4 1 4 ST 9 11 N 


4 d + azy 


< 
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Buer, 3 Ann. Tbe Queen v. Carte. 
| 34! : FET- 4 ; T3? 


The deſendant was indicted for wilful and corrupt 
perjury; and the\ indictment᷑ teciting the record of the 
trial, at which it was ſuppgſed the perjutyv was com- 


mitted; being a feigned iſſue; out of Chancery, ſet 
forth, that there happened à diſcourſe between 
Lord' JF, cand die ie e., R, . . . en 


conterning the boundaries of certain lands, and 


Mi affirmed A. to be a boundary, IT he ſaid Sir . 
N. R. S. N. R. and J. S. affirmed that A., Was not 


the boundary; whęereon a Wager was laid, and mutual 


promiſes were made between IL. ord Hand tnem 


the ſaid Sir V. R. R. S. R. Rand. Fo Sand Ju 


At the trial of the indicteient this variance was aſ- 


eee the record they took on them to write, 
A 


d the indictment, that the affirmation that A. was | 


not a boundary, was in. the record laid to have been 
bySir JH N. S. R. N.can Fa 1 7 gre the in- 
gig ment laid it to have been h Sir V. R. Ry S. and 
u. comitting R. Rio this:record; now produgtd in 
the cburt was not the n e in the indict- 
ment, cahd ſeemed: a good en, pon; for by. Holt, 
Chief Juſtice, if ou bring an A unipſit againſt two, and 
give evidence-only of an afſampy/it. by one, you ate gone. 
- Another variatice was, ch in one of the denomina- 
tions of lands, in the record it was barnep, and in the 
indictment barnep; another Mord in ther ord was 
grienlati, and in the indig ment erientali, andb all. theſe 
being in the · deſcriptiom af the record, ſee med fatal. 
Bat ansther fault yet graſſex was, that the re ο,ν of 
the trialfuat which the perjugy was alledged, Was not 


entered up, ſo it did not appear that ever there, was 2 
r #1 i477 ona 194136 vr'63 26. 


vt Hell Chief J uſtice, denied the minutes 2 


evident, and quoted u cafe where a ane endes 
418 | | 2 . 


pe | 
* 


ſides, it is the practice, if the plaintiff ſues in perſon, 


* 


| 


| Bs Bald was inal, fo hs the pally cools ned ke arg 


i 
$ 


Ee * 


one, unpuniſhed for ever, for that omiſlian, for | 


thereon again; but in this caſe he ſaid, that by reaſon 
of the other exceptions, the indictment being infa. 
cient, they might. indict; him. anew, for an acquittal 
on a bad indictment would not be a plea to good one; 
whereas. if the indictment had been good, zn acquitc 

on the laſt fault had been peremptory ; and here che 

indictment being brought to trial by the defendant, if | 
he had made it up variant from what it is on the % 
roll, an acquittal on it will be void; WA e the 

deſendant has forfeited his recognizance whereby he 
was obliged to bring down the inditment to trial: 
and whereas here were two indictments againſt the 


| defendant, and he had brought them down both, and 


put them into court, he now, to bring Which he 
pleaſed on- firſt, withdrew one of em., g a, 
He directed him to put it in again, and it was inſiſted 
on that the Queen had her election es bring om hen 
of her cauſes ſhe pleaſed, and therefore they would 
bring on that firſt which the defendant would have 
come on laſtt. ee 20-0 ee 64" 288: 107 , 
It is true, the Queen has that election where ſhe 
brings on her cauſes herſelf, but here the defendant 
brings it on, and he is to do the firſt act, and there- 


fore has his eleclion; but if you will enter u non pres 


is no COurt ſo ſtyled but it ought to be kgfare aun Lady 
the Queen only. Vide Mod. Rep. val. 6. IGN (114: 


| DOI 71009 377 


dk re) 
ant. 17 gel, 
the roll in the 


391774 


to the ſheriffs of London, (che fact bei 
on, 950 725 


411. 
ps 


ments 


proceſs may. be at a day certain, though intd another 
county, and ſo it has been Jately ſettled here i a.caſe 
where the cpurt took. it into conſideration, and ruled 


ment be removed hither by certiorari, and, after it is 


formation is exhibited, at,,a-day certain, and . 
fendapt s appearance to it is ſo too, and 
It at a day certaii 396 then. why th 


d be gl 
, Acre the 
procels,. bi The, plea is % Mongay-ofi 


the « 
ads, 
der the 


certain in the C, B. Fxcept it be Wr Y 
| 189 — 


proceed to, bil or in alete, the 
eee eee 
ay, and. WE re ORE: is ſued here as pre- 
argen 1by..a. AY,CELT4LN ; and 1 
of proceedings by bill in any county of England ; an 
ſince the Attorney General, by reafon of the univer 


JurildiQion, of this. a dcn, file: F de e for a 
" fant F e may 


crime committed in any county o 
make che proceſs returtable:at'a; day certain, and he 


n lisd-21d 1 $61 to vb Nt e 310 eee 


E 


lection gs one or the ahe, The ns 
has hs edi Ain nd the difference is between 


things originally begun here, and brought hither. * 


certiorart. q 

ad. That though the 4 e was. well 8 
on the roll on the day of the return of the wenzre, which 
was the day for both parties in court, vet the iſſuing 
a diſtringas the day after, and ze/ied the day after, wa: 
without warrant, as not being according to the award 
of the courts; for by the ſtatute. of ,ni/;,prius, the pro- 


| ceſs of niſi prius is to be awarded in the preſence of. the 


ies, and it ought to bear teſie on the ſame day, or 

e it is a diſcontinuance. 

1 caſe was afterwards folewnly awed by. the 

council on both Wb the court . their opinion. 

 £ Gould Juſtice. 1 hold it amendable at common law, 

for otherwiſe what mean all the. amendments in in⸗ 

ay and informations quoted, in this matter. 
Powys, Juſtice, Concurred. 

Holt, Chief Juſtice. It is net amendable, 1. This is 
an omilhion in a material point, vis. in the 7% which 
by law, ſhould have been the 23d and not the 2444, for 

the 23d is the day the "defendant has in court on the 

ace. and, therefore the writ, giving 11215 day 

25 d have, iſſued on that day, 777 Juſtice, , 127 
4 his opinion inſtantly, and Gaul uſtice ſeemed 

doubtful of ne. hi 2 Fad a 05 de e 


Rep. vol. 6, 9 Cf bw fe * 


| Michadmas, 3 Ann. ys v. Hili, | Error. | 


2 


A writ of error was brought of a judgment i in POT; | 


ment in the C. B. and the defendant in error ſued. out 
a. ſcire 6 ware executionem to compel the 
plainti to FEY gn his errors, and t ere was a variance 
e ian from the judgment, for the judg- 
ment * 2 e 1 e feirs Facias recited 
It A robot ro BP 60 a: 
N. gounc rceivi the Ya- 
4 pleaded / tiel PEP Ir udgment,. and the 
E council moved that = are facias mig 
nded, becauſe it was but a Mate th the.clerk in 
varying. from. 12 record which was his 9 10.500 
— he cited 2: Vent. 49. where an original i in Wi ci 


of. trel alles done in two Kings freigns \ag4in// 0 
Peace, 755 amended. and 8 [a bf our. peace, a 


againſt.th 4 peace, of. James our. date, ag, by the IT 


by Chief „ N This is 4 N facias, but 


only it does nat indeed come up.toyour caſe. In that 
cafe, in Ventris che original Was, Wang, and therefore 


at was amen ed... 


5 awell, Juſtice, \ agreed, and that It did not appear 


them, bus there. might ht be ſuch; a judgment as Was 
cited in the T a J. for this reaſon the court 
e Hs: * val. a. Sn Page 755 Nn 


11 Is 134 2 5 $10 


| Michaoinas, 3 5 Lilian v. Hoſtins 55 


l 105 A judgren in en for two. meſſuag ges, iy af 
year a 5804 was taken 9 it, g Ig + 
20 Aer or. * menus e. LON Fo 
i defendant, 0100s y; Wh 
ved to ameng che ſame. 
Per curiam. Ie 
t for nx thing that appears. on 82 888 of of 
15 FER: ded. 3 Is A, Jus ad for one meſ- 


age, thi 
_ 000 12 "els Fhough not appeſ ite to this pur⸗ 
poſe, + to;amend would k be to 8 a new Wh ot to 
a 'writ,! and fit it Aae e purpoſes 3 2 
1 — 1 fel r falt by he's 218 7 ph any 
which, m6 as ple 7 an 
9 F e 70 the ca ef Kep ny Ft 2 Jab 
3 4 5 7 Citeg Where A 1 mer peed 
the: court tefuſeg o amend, 5 Mee would f 
the plea, but if. the. fault had appeared bn, the v FI 
* Tit, it might be amended, ayd there che p king 
hi e took another will 7 tv 4.0 
Her N mn. That he might 90 without, getting 0 
ne or 10 this. writ bases, then it is not the | 
fa e cauſe... Kide Mod. 12 8 e ee 
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„in 05 Ain ten Pon, es 
"Ou iſſue joined in an addon of det, . a 1 
verdict for the plaintiff, and the defendant's counci 
moved in arreſt of judgment, becauſe, the. di/ringas_ 
was of a flea with a blank omitting debt; the veniFe 
Farias was right, and the council ſaid that the court 
would intend this was a diſtringas in another cauſe de- 
ending In 6 the ſame. Parties, Which Holt, Chief 
bo en denie 
"The plaintiff's, counci] inſiſted, that this, was. 4 
diftringas, and conſequently, "aided ' now. after 
F webs by. the ſtatutes. 905 ef 12 png if we 
court. would not take it ſo, b e only an il 
diftringas, yet they would amend TI the venzre. fa-, 
crasz and for that cited Hob. 246. where in treſpaſs th 
 wenire facias and habeas carpora_were a plea of debt, .an 
. after a. 8 amended. The defendant's nM 
Cited 2 Cro. 528, where. in an iſſue joined on a feine 
' facias,. the venire facias was in @ plea, of debt, and ill. 
Holt, Chief 70 declared, That the caſe in Hobart 
had been held otherwiſe, and the defendant's council 
1d, that the judge had no ng to try the cauſe. 
Fol, Chief Fuſtics, obſerved, that the judge of 1 
, prius's authority was not by the 4 1/tringas, but by the 
commiſſion of Aſs for that by the Fatute of of 7; 
prius, 13 Ed. 1. cap. 30. en re Le trial by 140% 
7 88 it is to be be ore judges of I ſixe, and the aj- 
ringas is only to bring the jury before them, and at 
firſt the trials of nift prius were had on the venire fatias, 
and the clauſe of 75 prius is by that ſtatute ex preſsly 
ordered to be inſerted in the venirefatias. "PFhen came 


| — 7 42 Ed. z. tap, 11. and "ordered that no in- 


1 and dehverance guolh ſhould" be taken 
by he © 115 * nor in other manner, before that 
| the names of all them that ſhall paſs" in the ſame in- 
er de 'retartied into the court; and by reaſoir of 
at ſtatute trials hy niſi pri us aud to' be on the 4 
woken and the iiſtent of that ſtatute was, that by the 
Jury being returned" of + ds in ecurt, the ga 
might have an opportunity to 15 thy Panel, aß 
pre are himſeſp td make his cha! 297 10M «7 r 
pwell,Jultice; agreed with the pier Juſtice, 0 
be faid; that the reaſon of trials beifig had on the't 
trin as," was to prevent an in convenience that” Was 
fre dent heretofore,” for the defendants" to cuſt an 
oo en at mißt privis-when all things were ready for t 
me defendants being by the ſtätare of bv 
13: to have butone v/#gu after iſſue jbined; ant or tt 
return of the venire * when the trial was nur had 
thereon, but — Was ne the defendant 
muſt be i — * 4 above, and could have no Mign below 
on the Angar, 3 ſo the ing be OY helped. 
As to ho fault in the d5/tf 297.5 ae 
verdickt, the court took che bee e 
tringas, and à bad one, in the firſt caſe it is 10 0 
otherwiſe in ehe laſt; and Potb#ll"Fultice ſald, he 
knew an il] Hiflr gas drop Se GO Bar. Hg . 
The Whole A held i at the 4//ringds was am 
dible, and 220 gment fot ne plaintiff We it 
E bel 2 page . 9950 nne CY 7 3 


Arg 50 hoe i unis . Anitegat 

"Wy vs) 
af, 4 don: "Stephens v. Me Pole Hadi... |. 
01 4 fel. he Aglinſt Fey defends ng e aded 


ayment of one ringi a, he 
bia, replie 15 We oro $ 1 0 ” 50 might 
nquired by rob colt eſe 10 I hr 210 | 
Lewis The 09, anl ent and the paper- 
book was made up without ſtriking out the defendant 
did ſo rs of the record was 4 record of —_—E . 
and this mn e.cauſe came on in the paper 2nd 
exception Was taken by N c Ledde 
caule ſtocd for further 4h and” in A 
time che phintiff's' cou: cane "yt moved for 1 
to ſtrike 1955 theſs” 'words age” 1b did def en | 
Anand Bit 1319 e 
2 ney peld tha it Wis a fh Werne "for t 
pike that takes the iſſue to join the Nas ſor the oh 
on a ſuppoſition that they will — in the ee 


8 


tain the e have alledged, 


any wilt not 122 in the'tfle,”: but” will demyr;” 
4.1 4 Niro 2 +. BL % nu. WH 
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3 Cro. 149, 150. 
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2 mme it ent and the leaving it * a trick, 


therefore the court gave leave to > Anke, it out, 
e eee 1137. 


7, s Aux. Willmat v. he Chania f Wire | 


The court were of opinion the entry of a 8 
verdi, though in a eriminat proſecution, ma 
amended, i not entered according to the notes ta Nr J 
and | ag [roll may eee Juſtice Gould eite 
Raym. 460 „and faid, the court frequently amended in- 
. ry very, if the court would amend in 4 
n which ey had not the minutes there. 


* 71 If the notes and the verdict vary, ; the | 


court will amend according_to_ the notes, othe 
not. If a jury find for the Queen, and the verdict is 
entered for the defendant, yet at common law it is 


amendable; and it was agreed in Dr. Drak?'s caſe. 


If in a ſpecial verdict, the cleck takes the minutes 
right, and the verdict is entered up wrong, the: Come 
will amend the roll according * the ng vg 455 
in a criminal proſecution. Mad. =D vol. 15. 


page 84. 


oke and Lord Jefferies 


Lord Pembroke patitjogsd the louſe of Lords N ſet 
e an amendment made of a fine and common re- 
ay in the grand ſeflions in ales, whereby he had 
olt the benefit 3 a writ of error : and whether the 
ne and recovery. were amendable in the ſaid: parti- 
culars, and the faid amendments agar by law, 


between Lord Pem 


t writ ant was te months 
_ ; fo the en caption, the court of grand 
22 had 95 it. 


er Holt, & al. certified, that the writ of covenant 


an original, was not amendable either b 127 


n law. or by any ſtatute: that neither 
2 d. 3. nor the 8 H. 6. warrant ſuch an — Gn op 
t there js no difference as to this purpoſe between 
tions amicable and adverſary; for nobody, pretends 
o mend a miſtake. in a deed itſelf, and yet thet ſurely 
as much a common aſſurance as a recovery, and that 


es caſe, 5 66. is miſreported, and not law. A 
vecenll allowed, but thrown out in the 

"te apes 95 1. 5 Page 55. Renn. vol 
: A verdi g ſpecial ma be amended the 
are AD if kay be a 


notes in the 


miſpriſion: but this s.to 50 intended in civil and not 


in criminal caſes. * . 3 Cro. 1015. In ½ 
p/at, t er e for part, and 
2 Heng or 8 ro jury day for both, 
d non, 4 Lan „ W . for one it d have been 
non non fav; a the 1 was delivered to the clerk 
of the aſſizes to amend, becauſe it 
appearing, the jury found both iſſues for the plaintiff. 
0. Car. 145, 33% 4 Co. 52. 2 Cro. 
188. A ſpecial Verdict has been amended by the 


2 ofes f council in the entry; and chat after a writ of 
fre 


rought. 
70 


er curiam. It is but what was f en we ba | 


ame ee in C. 
us . Y My. 


C3 4 38 


ames, \ 


Ay 


error. 


28 his Miſpriſion; it 


Hilary, 6 Ann. On 4 2 from the Eb f Lords, | 


| r by the houſe to the ow Pg was, 


q 


4 d bin en that was fled; it Was right. 
lant's council e that the roll mij 


_ appellee, who fai har none of the ſtatutes for 


7 


freſh ſyit, which, ſince the Ratate 
N © 8 
ent. 


was 2 miſtake in a 


„ 


4 


Hot, Ohief Juftics, ** e mn cod 
ded 2 Van. „ 


105. 
"0 who made the motion, inſiſted i it was only 
„ miſtake of the eletk's, in not — his in- 
8 and that fach miſtake may bo amended af- 


| ter a writ of error. 


Holt, Otiief Juſtice, If ic be wwendable at one time, 
it is lo at another; if it may be umended before a wric 


of error, it may be amen Jed” after a Wit of er 


brought. 
Powell, Juſtice. A mag enn never brit . 

error to reverſe a judgment awarded zn his favour ; 

thers muſt be u damage, an injury recited ch 

cannot X -w A Jud * that is givẽ,n for him. is is a 

query. e whole, the court 

writ of þ i. . in this caſe was amendable. 


ks * . 


Iden, 7 An. 22 ” — | 0 


10 this caſe, Chief Juſtice Holt declared, that by 
the courſe of the court, a man may amend his declara- 
tion the feeond term; but that when the declara- 


tion is amended, ew rules for pleading muſt be 
given The pill the ſecond term may amend, = 


'that the 
are 


not change the venue, though iſſue be not Join 


in any caſe afterwards, For in tranſitory a — oe 
plaintiff has his election to lay his action where he 
pleaſes, therefore he ſhall not change it, though the 
defendant may, on cauſe ſhewn. Vid. Med. Ke. vol. 


11. page 198. . | 5 th | 
4% 14 * — Saus v. N | ls 


ee, Bowen, having deaturred to the ap- 
exceptions Were taken 


"0. That he under e e 


: murder be in nt 3 nc Cine eter, "6-9. it 
be pleaded, e 8 — _ | 
Rh t be got 1255 ry, yet Jane m x 
Chief Tutice. | in murder Rae 


but in an radon for burglary it 9 have been 
bad); for there it muſt be faid, in Phe nyght, Sc. 8 
the Erin is not burglary unleſs committed in the wy 
Adly. 1 does not ſay the aſſault was by frre umi 
arms, _m_ be came with force and arms, and made an f | 
fault ; cited Wilſon v. Laus, 4 Mud. 
zdly. Tves 1 4 * ſet forth —_ the Are 
Was given; for the werds are, on : 4 at the place 
22 — an afout ; now, is mentioned 
where the pledges” lived ; and afterwards, where be 
came with force and arms ; now the word 8 
refer to the place aforementioned, 92 8 
pledges lived ; ſo that no venue is laid to the ouch 
22 1 the 1. is wrote muruum, for mur- 
core George. But on examination of 
Then the appel- 
t be amended 
council for i 


by the bill, wi ed by the council 


ments * to a E . ; and > api Tutlein's Eaſe, 21 


ww, Pit 6 9 1 64. 
er Chief uſtice Holt. Tb with force and arm: 
ds to all, and not only to the word came. Se 
_ Entries 39475 And this is pay ke the cafe of 
treſpaſs, tor there a fine is d 4 or A- «1 58 
1 to the third exception, b forts 


| pics mention where be plays oe 5 not park er 5 


3 1 4 


n ©» Wink 'exception, there needs amen 

Putt if chere does, it ha l | 4 
e in an action of 'treſþajs 3. hen ie a1 dannen 
e e ende by 

Joe ty K Eclaration ma 

— of” Grog for Be SCE: 85 


bytes 15 
As to 


* 


1 Yout"and 4 Gay; it jd ſo 
ardi 


2 i. e. tet or pie be dt 


2 


a, when in 


boys ew rr THT 


and cited 7 H. 4- r- 4 

401, where an appeal 

appeal is not amendable. Y 56. 
Poꝛbis and Gonlil were ro the ſame 


to the next day; when on à further argument . 
court delivered their opinion as follows: 


As to the amending the appeal by the original bill, 
it is' 'amendable at comin law ; but if not; yet it is 


by ſtat. Edw. 3. c. 6. ahd cited " Blachmure's | ale}, for 


ppeals are not excepted out of that ſtature. -*  - 


"It was doubted whether a plea mi de athended af- | 


ter er judgment: on error, and that was on the word pre- 
ceſs, which was thought not to extend to any plea af- 
ter judgment on error; to amend which, ſtat. 9 * $. 


4. 4: was made, which it did, by adding the word re- 


cord; and flat. 4 H. 6. cap. 3. made that perpetual: 
in none of which ſtatutes àppeals are excepted. Stat. 


8. H. 6. enlarges the power of the judges, but In this 


appeals are excepted; he cited the caſe of Sir H. Tuf- 


ton v. Sir John Ahbley, Cre. Car. 144. an amendment 
ia a quo warranto, and concluded that it ſhould de 
amended ; for the aforeſaid ſtatutes extend to appeals, 
where by the record iefelf i it 1 to be a miſtake of 


the clerk. · | 
.  Powelly Juſtice, ſaid, there were very few things 
amendable at common law; a miſþpriſton. of à clerk 


was not, if there was nothing to amend it by; but 
— of the roll by the gi Un. 


this is amending one part 
the recital-by. the bill; in this caſe this bill is verbatim 


the ſame een, but i on moſt caſes it is other- | 


wiſe.” 


As to the — 16 ts: ranfdn why an pail, as 
oceſs, is not within them und where it 


"mY opi- | 


As to the enen) 1 'thinle ons way. is as | 
Y good as the other; without the order of the coùrt it 
would be adiſcontinuanee but we have power to ſtay 


which is a civil 
is not particular e e But I grou 
nion on the common laws: 


the iſſue till. after the demurrer; and this appears to 


be ſo by the entry, vi let the pro ceſs be diſcuntinied until 
the ſaid matter in law be terminated in ſome uigfu man- 


ner; aud that this way is uſual as well as the other, 


the precedents cited ſtie v. Powell and Gould duhseiled ; 


in this opinion for the ſame. reaſons. 


And the cburt ordered the roll to 'e amended. Vide 7 


Mad, Rep val. W 1. 191 


I POT EO een 


* thus, Au. "Thy Drier 1. FO 


- 


not a gentleman; and a rule being obtained at 
bar to amend! t e information, „the defendant's _ | 


.cil:atz the time of ſhewing. cauſe why, it mould not | 


be amended, ſuid; that as' they had taken advan 


rage of this miftabe by! Pleading im abatement, the | | 
_ court'coul# not amend it, and cited Burton . — | 


ms; MAicharimat, 5 Ann" in; this couri, where after 

nul er pleaded: toin fears fucias, which mi Z 
ed a;judgment;” aniawendment was denied, and cti- 
mi 1 e not within the ſtatutes of amet 


| 


2 


* cane o behalf of ile deſendabe fat „ 
that there Ws no precedentto' Warfant an amendfr 
after taking advantage of iti by pleadingy: and all — | 
caſes mentioned of c e LA. before . 
rac, informations, are only miſ 4 5 $akbletks." 
tio $ 


owell, 255 i op aid, that a 


t 


exved; th 
SK 


opinion the right wi w, _ fheriff bar fit ve | 
turned the writs © 
Ass to the amendment, uſtice Pool ſaid, that by | 
the common Jaw the roll might be amended by the bill, 
Brook, dire, amendment, 
eu; but dhe original in 
Is eſtopped to ſay that the name he gives HimſelFin his 
opinion ; but on 
the objection ſtared by Mut; te matter was put off 


Holt, Chief Juſtice; faid; that on conſideration. they ia 1 mas, 11 * Kuß x "Ii 
were of opinion, that this is the moſt proper way; for 
it is in vain to proceed! to iſſue until the demurrer be | 


determined; for if the bill abates thete is an end. 


7 way is, by a& of nd ag in hepar [ 
© Gb other fide'in tlie p riſh of St. 
e 
ain Wappin e that a 
An informintion: was exhibited: againſt the FO Pong ſervant 
oi by the addition of genflman; "the - defendant | 
- pleaded in abatement, af he was an p heller er, * | 


—4 — —_— 


5 amend 2 The” foun 1 of — 9 8 = 
remain i 
and ple 


| n 
they are recorde way he 


_: 


this _ ndt to be used falfy the defrndünt- 
plea, though iſſue be not joined ; and t A ee 
in an indictment was not amendable, and he N 
difference between that and an information. If one 
be indicted by his right name, and heipleads a miſno- 
mer in abatement, and you indict him again, he is 


plea is not his right name. aso urnbi ee * 
Pprecedenes. Vid A. vol. 1. page 1 . ARA 


Ow 
3 4 4 


| | Statutes of amendment extend only to pleadin 
xecotd ; therefore pleadings while in puper are d 
able by common law. 


[ Anciently all pleas were by word of mouth ws the bar 5 | 
and then, if any error was ſpecified in cem; it was Þ pre- 
Ze 


ſently amended. Since that cuſtom is chan 
motion to amend, becauſe. ill in paper; ſucceeded 
the room; and it is a motion that the court cannot re- 
fuſe; they may refuſe it; if the party Jefiring it reſuſes 
to pay coſts, or the amendment deſired Thould amount 
to a new plea. . Mod. Rep. vole 10. page 88. 


2 12 ht, Waltir qui tim v. Lau Bri 


On a motion to amend the declaration; this being a 
popular action on the ſtatute of u, and the defi 7; 
.dant having pleaded a'plea'in abatement; to which the 
plaintiff had demurred; there were two faults in tHe 
declaration; firſt it ſhould have been, the attion ur- 
crued; the word action was omitted, and the whole re- 
Jpedting the char, "ge was wrong, and different from the 

fumes SR _ forfeited. * 

er curiam s in paper; this be amended, 
but indeed if there had been ſuch —2 amendment as 
would alter the action, then we would not à low Gian, 
to amend, becauſe another perſon night have brou 
the action, as you 5 mend” it. N de Trg, 


| Page 77. 


 Michadlnis, ; Gia. Cues v. he { I 5 


* replevin out of the county court, the Jainti 
-declured for taking his cart and four horſe he 5 . 
gale” Lane, in the pariſm of Stepney, Ne d apt 
— e e e 5 55 Ky A's: bo AS 7 75 

ane; the pariſh o 
"al iu he fy el 1 25 in, 3 0 wn : 
igbtingale Lane, in t art g te wa 
forth db title ta the g60 Wy 48 a de f 0 10 | 
The plaintiffs 'counci} moved 70 77 the g 

oy; an@: alledged the] ace to be in the 1915 92 

John mupping; for the que ſide of that ne fo the fo: 


Wan ho 

hat ſide of t the Voßthe wh OY 

tiff's Was driving 4 bart, and by 115 her pl 5 

6 an chance. 

and killed. res oh upon which enge 1 pf 225 
the cart and horſes 2 4 dradand, and th wy 

- thied for the murder; and found 32 2 a, 

The defendant's council inſi ſte th * th lis 55. 
be amended, all pleas in See, 1 5 ſet 
"Buffer, Ann; Tyr N "Germain {Tu 2 4 
was brought by bil pon the 25 ny a 
t 


+ leads in abatem k he is a knighta Thea et; 
"the" court refufed an Ardendme a "BL. 6 0 
Ade v. 'Bouges, in 9 V. Was a Hb 2 9 7 * 
the court*/Would! not 25 an. .amendmen 
* thing "is removed cut the 1 n court 505 
pla int only; and pl We, ip Joined in 5 
„done court; __ ry 155 are | 


ts Yd e 1 
ere ebuld ' not nr e ecau 


Lo Cat #5 


*\court,* whiff the 


ve 

ate fro; 
257 — 8 y. as,if 
„poke at the bar; Theſe faults, 12570 Ek 5 0 &, 
. — after the procets gs are 32 | 
A der- 


2 * 8 1 4 
= 6! 1 1 
. 8 ' 


Leave to amends upon payment of coſts. Vids Strange, | improper one. 2 Cre. 188. Yelv. 110. 


there was 2 directien, though an 
1 nth I At common law nothing was amendable but the 


94; e , 

nn 85 3 ES 8 1 * 1 
N Minh „ G. The King v. Niuνjf it will be givin an authority. after the a old of 
if ie en Garg? 77 dag ni 5 it. In the caſe of Sloper v. Child, in Cro. Fac. the 


word vic. was put in, but that was becauſe the award 
of the venire warranted it, which the award here does 
not, for it is of a ſubſequent term, and ata time 
when the defendant had no day in court. In Cro., 
Elix. 820. the return of the 'wentre was held amend- 
able, but not the ze/te, becauſe that is never mentioned 


motion, which had been exhibited by rule: of court. 
Eyre, Juſtice, obſerving, that ſuch! informations are 


The court refuſed to quaſh an information upon 


amendable. Vide Strange vol. 1. page 185. 


by | 
rchaelmas, 5 Geo. Stratton v. Burgiss | * the. ec aufe 
19 15 5 70 ed in the awarding it upon the roll. 


4 An attorney undertakes to appear for the defen- The. council on the other ſide 2 faid, the ſtatutes of 
dant, an infant. is qamendments do not except popular actions, as the ſta- 
Per curiam. He is obliged to do it in a proper man- | futes of zeofarts do. 3 Lev. 378. In a gui tum c. on the 
ner, and having entered it % bis attorney, when it ſtatute 31 Elia. for 5 J. for ſelling a horſe in Smithfield, 
1 Shogid have been by his guardian, it may be amended. | Not tolled, there was an amendment. So Salk. 324. 1 
Þ: * Strange vole 1. page 114. „ a Roll. Ar. 205. pl. 3» Cro. Car. 275. 278. Jones 320. 
i e ee offs Jud} foley 2 of 71 bij eee Koll. a _y 5. Z. 2 156. upon the 
Mi Ws nt WF PARIS Sy” ES AER E de ada atute of hue and cry the day of committing” the rob- 
mA. ir  Michatimas,'s ny i _—_ 2 Geh. Fun #4 bery-was amended. It appears the writ-was intended 
| | | 9 5 | Da PE ck er td. ne rae” we th +Y eee . to the ſheri s for there is in it em tus, 
Me In debt on 7 8 V. 3. c. 25, againſt an officer | 2nd therefore we may put in vic. according to Nelv. 
Me who preſided at the election of members of parlia- 69. Cro. Face Slaper v. Child. So the teſie of writs have 
if $ ment, for refuſing to give a copy of the poll; after | been amended, 2 Cro, 442. Lein. 04." Cro. Cars 38. 
'n} „ judgment for the plaintiff in B. R. and error brought | * Cro. 64. 2 Brownlow 102. Moor 599. Oro. El. 
10 e in the Exchequer. Chamber, the plaintiff moved to | 133+ door 684. Cre. El. 203. 2. Cro. 162, Moor 
5.14 al amend in ſeveral, particulats, which he was ordered to | 465. Cre. El. 467.” Ney. 57. 2 Jones 41,” And we 
11 1 give a note of to the other ſide. And now they come | may add the continuances, according to 1 Noll. Abr. 
wn 4 Ik to [hew cauſe againſt their being amended. MR Crs 200, 205, 206. pl. 6.115 . . 1 5 e e 
„ The firſt amendment deſired was in the warrant-of | The crown has no part of this penalty, but the 
f ; ith 4 attorney, where the defendant was ſtiled bailiff bug; | Party grieved has it all; and he has an antecedent 
HPO for burgi. | oat her depen Lang | | right; before; bringing the action, which a common 
1 Serjcant Cheſbyres, There is nothing to amend.this | i former has not. He ſhall have coſts 1 R.. 
i by, as there was in the caſe of Cooke v. The Dutcheſs Abr. 516. pl. 5 Sir . Jones 447%" 1 fen. 133, 
n / Hamilton, where they produced the common rule | Cro. Car. 539. As to the warrant of attorney, We 
j l In ejectment, and that was the foundation for putting needed not put in any addition- The ocher is 
Nin in the attorney's nene. JI | Tight, and that is ſomething to amend: by.“ Then 
05 2. To put the word vic. into the di/lringas. It is 28 to the vic, this writ is returned by the ſheriff; . , 
e Rex fidei defenſor, &c. Somerſet” Salutem, omitting vic. fo no colour to ſay itomight be intended to go. to 
1 There is likewiſe nothing to amend this by; no award | the coroner. In C. Hthe laſt term, between Child 
140 of it upon the roll, as there is of the venire facias. and Slaper, the venire was to the ſheriff of Marcuicł- 
145 And it does not appear but it might be deſigned to be | Hire, and the habeas corpora to the ſheriff of Notting- 
© WA directed to the corone. et e t ln oat: | ham, and this was amended. 3 Mod. 78. 8008 . 3. 
Thu 3. They would amend. the te/{e of the wenire, which | | B. R. Might v. the Inhabutants of Penhbur/t;\ the venire 
11 in other words is, to ſolve a diſcontinuance. The award | was amended from de placito husrii et \clamoris," to de 
Wn is in fifteen days of St. Martin, and they have taken | Placito tranſer et contempt, contra _flatut' de: bur et ery. 
Abe it out te/ted the firſt day of Hilary term, and now. they As to the 1%, vide Hardreſs 32 1. 1 Noll. Abr. 205, 
1 would 2% it in Michaihnas term. dJ , MOU 25 TR 1 SAR Bk 97. 
1400 4. The other amendment they would make, is, to | The court doubted as to the continuance, but held 
14 ll add continuances. Of them they have no need, hav- all the reſt amendable. BO" J. quoted Mitte v. 
1 . ing a verdict, which cures the want of them. Epiſeo um Worcefler,  Eaft. M. 3. where one of the 
kVA * This is a proceeding on a, penal law, and there- | defendant's names was omitted in the d;/ringhs, and 
1 fore the court will be ſtricter than in common ac- | it was amended after trial. Aafourned. Aid after- 
ah tions. And as the ſtatutes of .gegfails will not help | wards, when it came on again, the court declared for 
4 $070 them, they muſt ſhew. it to be amendable at.common | all ens ee except the want of continuances, 
1 law. In the caſe of the en Tutchin, which was | whic they had debated again. And for the amend- 
e an information for a libel, where the d//ringas was | ment the former arguments were nſiſted on; and 1 
wt | b tefled the day after the.return of the denire, the court on Roll. Abr. 200. 4 pl. 27 2 elo. 156. 26 H. 6. amend- 
1 Sreat debate refuſed an amendment. [ent 33. Were cited. In anſwer to which it Was in- 
9 Tue queſtion is, whether, this be a penal or popu- ſiſted, that continuances were the act of the court, 
. lar ſtatute, within the exception of, the ſtatutes - and the ſtatute 8 H. 6. extends only to the miſpriſions 
1 of jeofuilt? I agree, where a man is intitled to an | of the elerk. 8 Ce. 66. 6. Stilen 338. 3 Leu 
4 . at common law, and, an act of. parliament | And towards the end of the term the Chief Juſtice 


delivered the opinion off the court, that the con- 
tinuances might be entered at any time, as well after 
as before the judgment; and a diſtinction was taken 
between miniſterial and judicial acts, the firſt of which 
hat ſhe were at common Jaw amendable at any time; hut the 
All amendments are either at common law or by] latter net aſter the ſamsg term. And as tovamend- 
ftatute. Nothing was amendable, at common, law, ments of judicial acts, a difference was made between 
but in the ſame term, 8 5 Blackmore's.cale, Salk. 30. Faiz e adn) fe record," and 


9 comes and gives him an encreaſe of damages; that, it 
«i is not to be taken as a penal ſtatute. 9. G74: 1 3. 
| Bult. 375. But this is not 8 Any perſon 'who 
2 s the £91 may haye the action if the, be. refuſed 
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By 14 E. 3. . 6. and. 8 H. 6. c. 12., ſuch faults] | ſuch as ate only; additional. to it, in order to eke it 
** * * ee 0 S929 x — 14 =— n A 1 2 , > 2 ' N 2 1 

only are amegdable, as proceed from miſtake, but; | out and compleat it. Hide Strange, volt 1g pg, 
When a man deſignedly akes at teſted, of ane term, enn, na mpaNmny © LOTTO ins 
- when it ought"ro be of, another, that e wee || Michatlmlasy'5 Gen Gals g. cab, „Ekror. 
of judgment. Show, 80, The direction f ya, WI is - $99] vo. 21% C5 wth OUS} 36, #3 ia! * thu l Meuse 1 
"a more eſſential part than FE, nie of it, or the return. The judgment in error was refed in Hrlavy term, of 
 whichahcjudgment was. Nut the plaiatiſ did not enter 


It cannot be 4 writ unlels it be directed to ſomebody, | | 
be good” without, a return, as, wüsten it is | -contifivances) upon ir till nig term which! ocen- 
ſioned the writ of error to be quaſhed. And mow the 


but it may 
Where there were Wo; merits, and the writ | | | 
| queſtion was, 'as to coſtse And all the court: agreed ww, 
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Pl 
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pvicontiel. WW 
dee 
Tn 


vas directed viccomiti; there indeed it was m 
4 £99 enn CE ; | E 5 
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that this not being a fault in the writ of ertor at the 
time of bringing it, but being oecaſioned by the act of 
the defendant in error, which the plaintiff could 
neither foreſee nor prevent it was not a caſe within 
S of Ann. c. 16. Which gives coſts againſt the 
plaintiff in error, upon quaſhing defective writs of 
error. Then another queſtion aroſe, Whether the 
laintiff in error ſhould not have his coſts in this caſe, 
ing defeated of the benefit of this writ of error by 
the artifice of the defendants in error? And as to this 
point, the Chief Juſtice, and Eyre Juſtice, were 
againſt giving coſts, and Powys and Forteſcue Juſtices, 
were of the contrary opinion: ſo the court being di- 
vided, the 'writ was quaſhed without coſts on either 
ſide» Vide Strange, vol. 1. p. 139. 3 


„ 4 4 1 2 * F | . 17 wi 8 iq 
952 Trinity, 7 Ges. 8 Power Vs Jones. 1 KG Error: 


Tbe defendant brought a writ of error, and 
aſſigned infancy and appearance by attorney; Strange 
moved that the attorney might be obliged to ſet it 
right, and cited . Goodright. v. Right, and Stratton 
v. Burgiſs: but the court ſaid, they could not do it in 
this caſe, becauſe here was no expreſs undertaking to 
appear, as there was in thoſe caſes; if there had, the 
court would oblige the attorney to do it in a proper 


% 


manner. Vide Strange, vol. 1. p. 445. 


The court at the fide bar made a rule to amend the 
return of a ſcire facias from die veneris in craſtino Sancti 
Martini to die Sabbati, Friday being the tezſt of Sr. 
Martin; and now it was moved to diſcharge it, be- 
cauſe not a proper motion for the ſide bar; not can 
the court amend the Writ, but the proper way would 
be to quaſh it. I was council. in maintenance of the 

rule, dur had little to ſay for it, ſo it was diſcharged ;. 
and I moved to quaſh, the writ, which was ordered 


Amendmen 
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Michaelmas, 9 Geo. Jordan v. Twells, - 


title the ſaid 
whom ſuch 
confeſſed the title ſet up by the plaintiff; nor had ſe 
forth by what proceſs What « 
the ſald K. P. did evict him. And on this demurt 
the defendant” joined ſo long ago as 
and the cauſe was made à concilium. 
the cauſe was ſet down in the paper for argume 


accordingly. V, Strange vol. i. page 0... 
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On a ſpecial verdict, the caſe was thus; (vig-) the 
jury found, that Richard Baxter rented. a farm, for 
which he paid 3007, per annum; and that h 


potatoes on part of the lands which be farmed, and 


that he bought great quantities of potatoes to utter 


and ſell again for profit, and that for ſeveral years paſt 
he dealt with ſeveral perſons in potatoes, at ſeveral 
times and places, and had employed warehouſes 
where he put potatoes, and had ſerveꝗ ſeveral markets 
therewith, and had ſold great guantities theteof for 
profit, and for his living, Se. ON eb A Int 
On this ſpecial verdict there were two points raiſed: 
 1it, If the jury have found enough-to make Baxter a 
trader within any of the ſtatutes made. againſt hank- 
AMR , 2007 $0000; to 
3 29. Whether a farmer who ſells potatoes, though 
he buys ſeveral great quantities thereof, and gets his 
living thereby, is within any of the ſaid acts. 
In Trinity term following the council for the plain- 
ff finding the judges differed in opinion, moved 
for a netu denire, or that the court —— 9 to 
amend this ſpecial verdict upon the affidavit of one of 
the witneſſes at the trial, that Baxter bought, potatoes 
ſeveral years, to the value of five hundred pounds per 
annum 1 à rule was made for the other 
ſide to ſhew cauſe why the verdict ſhould not be 
amended; and the cauſe which they ſhewed was, that 
though this witneſs, bad ſworn the ſame thing at the 
trial, yet it was without precedent ' to-have.a;verdit 
'which is à record) amended hy ſuch an affidavit ; 
fore, vet the 


jr thou 
evidence before, juty did not believe it; or 
we” rove it.” 10 4415 127 e . eee ee 
But the cburt was of opinion, that a ſpecial. verdict 
might be amended by notes taken by the clerk- at the 
trial, or on proof of the certainty of hat was then 
iven in evidence ;. and the ſame was ruled according- 
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gh it was the ſame which was given in 


plea. The motion was oppoſed, and it was infi 
that the application was noty too late, the plainti 
having been delayed of his trial laſt afflzes, and thi 


1 


e planted | w 1 defendant 
and an aſſizes paſt,” and he afterwards applied to With 


7 
3 


| found' he had left out the name of one of the defe 
dants in the nf 


cauſe was ſo 


* 


| 2 er curiam. | 
| bit we will give leave 
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In trover for @ ring, the defendant moved for leave 
to d it into court, and that it might be ſtruck out 
of the declaration ee 1, 5003 
This being an aQion for damages founded on a 
| Nes, converſion, the motion was! denied, but if 
it R an action of detinue, it would have been 
JI.....;ͤö d LOR IT NOR, T 
Then the (plaintiff moved for leave to amend his 
declaration, and add more counts to it, having only 
| declared for 15 f. damages, and this to give the court” 
juriſdiction; and though this was ſtrongly oppoſed on 
the other fide, he had leave to amen. 
Per curiam. In troven the converſion is the point in 
iſſue, for which the time and place ſhould certainly 
be alledged. Yide Mod. Rep. vol. 8. page 176. 175 
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In an action of debt on a covenant contained in an in- 
denture of leaſe, the defendant pleads, that after making 
the leaſe, and before any rent due and payable, one 
X. P. after making the 1aid indenture, having a prior 


and better right and title to the premiſſes than had 
been granted to the defendant, againſt his will en- 


tered into the premiſſes, and by due proceſs and courſe. 
of law expelled and evicted the defendant. To this ple 
| the plaintiff demurred, and ſhewed for cauſe that the 
| defendant in his plea b 0 


ad not ſet forth what right ot 
P. had to the premiſſes, nor by, or from 
e accrued to her; nor had 57 Bf. 


1e 
E 


eee, 
But ſoon after 
the council for the defendant moved to amend 124 
ſtec 


cauſe being now in rhe paper! and rhe caſe of The 
King v. Edwards, Michaelmas, 8th of the preſent King, 
was. cited; where, after the defendant had ddtinicred 


draw his demurrer and plead, the court refuſed, becauſe 
Lord Hardwicke, The great objeRion' to this mo- 


tion is, that the Jaintiff has loſt 'his trial, and if this 
; All in paper, though of late that 
18 he "87 over.” ee e h, of late that 
n h 


be allowed it will be a certain method of delay. For- 
merly in all amendments the party was to ſhew that 
the proceedings were | 
has been got Ver. „„ 
Eee. Ide caſe of The King v. Edwards was exaQly 
3 and the court refuled it becaule' tending ro- 
l ſ — er rip $516 
Amendmente haye ſometimes been allowed, 


© Page... 

ven when the cauſe Was come down | to trial ; an 1 

remember, in the caſe of Dyte v. The Hi of 
Morcoſter, in ejectment, after trial had, the plaintiff 


danrs in ade ee roll, and was allowed'to amend 
"advanced," have been on the motion 
of the plaintiff. 0 FA 29141 Ea on 0 2 A n 
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| © The court aul Hot"allow” the \ariiendiment to be 

made. Vide Caſts Temp. El, "Hardwick, p. 1 1. 
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Trinity term, and I excepted,} that. the de 
p Ihen the 
W. a * 


2H C0. , c 
_ appeared to de in  Noventber: following...” The 
i moved, amend, but objected there was. 
' ' nf ASI 4. 1 ne ieee 18 
We cannot amend it, as it no ſtands 
| to file new bill 25 of Michael 27 
term, with a ſpecial mmorandum; which the lainciff 
afterwards did, and then amended of courſ „on 
, Hi, ul, f. f. 6% 
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coſts. | 


the ms 


Eaſler, 10 Gee. Wilkinſon v. Mayers | 


In an action of covenants Juno * been 8 | 
E 


ven for the plaintiff, a writ ar was brought in 


the E xchequer-Chamber by the defendant z and in Tri- 


nity term tollowi 
Fatias, for this ==. an action of covenant, and the 
deſendapt having pleaded ſeveral pleas, and the plais- 


the venire focias was drawn in the uſual form, ig. as 
well to _ iſſue as to en * of the damages; theſe laſt 


wut viz. fo enquire of 1 
To which it was: anſwered, that if the court: ſhould. 


rought, it is but reaſonable that the plaintiff in che 
. action ſhould pay coſts; for it is probable, 


for this very fault. 


damages, ought to be ſtruck 


it was moved to amend the wire - 


tiff baving replied to one, and demurred to the gelt? 


Thereupon, the counſel for the deſendant in error 


offered to pay coſts, ſo as the plaintiff would waive 


his writ of error, for then it will appear, that it was 


brought for this very fault; but if he would not waive 
it, the defendant had leave to amend without Paying 
Vide Mod. Rep. vol. 8. page 97 


Tri inity, MJ Geo. Cowper Ve Spencer. . 1814 4 ges f 


After a verdict 'for the plaintiff, it was moved in ar- 
reſt of judgment, for that no illue Was joined in th 
cauſe; it being, and therefore prays: that it may 


hack and the aforeſaid (the defendant) likewiſe, which 
were omitted. 

On the other ſide it was ſaid, that there is no occa- 
fion for amending the iſſue, becauſe the appearance of 
the defendant is Fate on the.po/teq ;, beſides, at the 


orſt, it is only an informal iſſue, and that is amendable. 


In indictments for treaſon there is no /imiliter, i. e. dants; not 
| 3 


kewiſe, entered; and this court guided b 
brecedenty Whether it is in his caſe amendable. 
And at another day the fol 
to ſhew that it was amendable ; (viz,). In Fitzherbert 
amendment, 1 32, an action was brought againſt ſeve- 
ral; they 1 | pleaded, and in the replication. ane, d 
joined in iſſue 75 a ſimiliter, and yet it was held 
855 le; 5 in Dyer 160. the entry Was, and the 
aforeſaid likew 6 leaving V. 175 words the defendant, 
and it was bele anendatf e; and in the following ku 
Rol, Rep. 200. Ds El. 752, Cro. Car. 43 5. mi 
Fare? were adjudged. to be amendable ; "As it ® 
cle 


Cole's opinion, that the miſptiſion 
2a record "ay amended ; and in the caſe of 0 f Davis 
. in an action on three promiſſory notes, 


the defendant pleaded as to two of them, that. the 
awee. bas 1 indorſed, and as to the third non aſſump- 

Geral 727 the eforeſaid (the plaintiff) Likewiſe; 

after Va for the plaintiff, 4 was allowed to 


en 4. his judgment on the firſt 15 therefore if 3 | eight actes of meadow, and whether the plaint 7555 8 


have thoſe which A. demiſed, or thoſe 9 5 

or D. . is uncertain”; 

| recover the twerity-eight:” cres of me 
the firſt, "ſecond, 9 1115 | 


amendment is neceſſary it muſt be in this caſe, 
5 ally 4 7 it is Nan by ih the po/tea that the aher 


eared. 
Mo every material iſſue joi ned, there mall wo A, Yer 
ent 

Gnas mae 


Jia on one ſide, otherwiſe there. ca 
ind the pl laintiff would now have WAS 
on a verdict found BY in ies as he. all 
o be, but on no i ue Abe as "he defer ndant A 
w there is à di 
ae iſſue joined, and Where there is no i at a 
joined, and where hd 4 no iſſue at all J an 


hi cas, Cited i the > mats re i OP i the iſſues * 
3 ly joi Eid in the entry, and 


1d de 190% here it ] 
the erty lakhs Flut Ws j "kg 4 10 "eh 
25 . — 7 4 defendant; 19355 5 . ae 
tendered 0 6 the P 1 
1 1 8 ae e 
3 22 ic cou ame e. 
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acias againſt the pledges in a f . 
— was 223 8 San 


erence between ts „ andin- 


owing. caſes were cited, 
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? b had. gment to have g return 55 . 5 
| = on A writ of error mak be vght 4 5 
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| the great 
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that a writ of 2rrgr upon a Es in C. B. 


that the writ of error was brought by the defendant g the record itfe}f, and not 


; chamber, is different ; for there the. tranſe 
re 


appear; that en er was brought in 
ment was affirmed, 
King's Bench, doth more fully appear. 


| ede fo oh N 
verdict for the plaintiff againſt two defenda 
| to one third br of twenty-eight 0. BY. an ap 


; acquitted defendants ſhall recover 7 


| ſtead f urns, there 


A io, A 5 


1 tiff. declared, f 
2 n . olioa dere 1 1 


Auen A. 
00 


18 ap 


4 17. woe a 
1 10 the ſh 34 "Ge 
the 


goods to 


the „ and 1770 on. - * 
REES i. 225 4 atrhe could fo 1 bl 5 5 
| teop the defendant brought Fi fer: 
Facias azar 165 Pledges, In 1b he 75 ft, th 

had recovere Fay: 12 


l ere 15 8918. 


recor Co 17 


bich jud ent 
* ma tem x 1 in 14 0 io the court Rs 1 > oh nn: 
e, e, Te delepdaats. plead . hs. regord 


On ſpecial demurrer for the plaintiff, it was argued, 
„removes 


give leave to amend this record after a writ of error renn in 


tranſcript only; for exe- 
8 1. e by this court if the judgment is 
affirmed writ of A returnable in the Exche uer- 


nipt only i 


uncil exce pted to the fare ita 
ews that judgment was [eCco- 


+ Aath more fully 
Where SU 


as by the record, FEmAIDIDg in 


he de endant's c 
for inconſiſtency: it 
vered } in C. B. as by the record 1 in N 


Per curiam, Sci. fa. 4 have been often 1 


| however, let the plaintiff diſcontinue, on payment of 
| Mb Vide, Mod. Rep. vol. 8. N er 


wired of by t : country ; then theſe words ſhould, fol. | 


1 error on a | judgenend in C. B. in RD on A 


Hilary, 12 Geo. POP OY 


erent commencement and continuance: 


meadow; A 

15 the premiſes, and all the other 9 5 
ilty: upon which there is judgn 

the plainti Thall recover his We term. 27 10 


the two defendants who are foung ily, ng that the 


as to the re 


n this judgment, the tw Koche re 
found guilty "as to part, 0 555 A wilt | 7 
aſſign the Ghee that An 2 ange if the plaintiff 
in error ed, that erdict at ale 
damen ö N pt CY wr 
1. For that the plaintif declares on four ſeyeral de- 
miſes of à different commencement and, dane: | 


and yet the judgment is only tb recover hit ! 
Jad in the fingular n 5 9 


r, without determini 
which of the terms he hall 'Tecover., Hilary, Rs 


B. R. Hodſan v. Backhouſe: os writ of errar was 7 


cerning a certain tranſi and tjettment o 
{pu two hee . ond 1 5 
2. It is impoſſible for the ſh 


for there are four d 


iff, upon, 15 
ment, to know what he is to dee olle 15 
went 


cmiſes of 2 — differentit 


;. it ſhould thaye 1 


the” rf = fourth Jef 
0 ws, 7 
| 694441 Rolls Vr. 772. B Us ver f 


either of them brin an action up on i 

r ; is oy po ned, £ 2 
Ide cou the lants contra, did of 

to anſwer t SA 58 but, faid they hr rg 2 

low, and get it ſet right, at be eſent he took; an £XCep= 

tion te he writ of err, that It Was Only a xecor — 

ejectment between the plainfiff and the two 1 

whoare found guilty ;"whiereas i i, appears by the recg 

that: there were eleven other mice 

By du by 


and tho 1 8 
bene ir N nnn Ys, 1 


 Pericurdam,” So it ſhould thc 
| thei Dutcheſs of Hamilton was <wi N Loa 


ſiſted that it was ame ndable” by the 125 act; and 10 


that opinion was übe hrt; And 78 to the objections 
to the judgment, it was adjourned, to give the Selen 


dant in 3 an opportunity to ſet ĩt right if he could. 


Vide Strange. vol. 1K 682. 
Hilary, 


„ * 
- 
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- 


had. ſuſtained. by. rig 
wy 130 of this 19 was moved wo amend the N and 


2 it by reaſon of of . the non performance CA the 1 


: * W Na. * 1. P „„ 


Strange, vol. 1. | page 686. 


the crown; and in Eafter, 9 Ann, the . v. The 


within fix dre the exhibiting 


to ch the defendant demurred. The defendant's , 


ent authority; and Lato. fo was Cited as a caſe in 


| [+ Fans out the 7atitat, and adding the continuances; and 


Aer ee ee e cf: 


E WWW 


10 has. Hartz. | 


wr” Aion on the caſe upon two promiſes, 9 was | 
Judgment for the 1 7 as to the firſt promiſe; and 


to. the ſecond, a nolle pro, A writ of enquir 


— taken out to inquire What damages the plainti 
25 of the promiſes, on the re- 


ales nd on the authority of Baker v. Campbell, | 
2 4 B. R. the writ was amended in this Bet * 
— record of a” To ment by 1 * I a warrant 


Bay," ” Oh. The Ja v. 57 and ob. 5 


ended not guilty, but concluded with an 


after a demurrer, it was moved to amend the plea: 
andthe court gave _ W it 9 V de 


"Hilary, $19 20 Th „ King v d. Gon, 


n liielen again the defendant for giviex a 
challenge ; : the defendant pleaded in abatement, that 
he was a ſurgeon, and not a gentleman, as ſtiled in the in- 
formation, hi 8 gave leave to amend on 
payment — coſts, this 2 a; ſuit not carried on by 


Town-of Maimſbury, a miſtake in the name of a corpora- 
tion was amended after a. plea in abatement. Vid 


dia * n. Strange, vol. 3. page 739« | 


 Michatimas, en ene 2 3 


Two action on the caſe on a bill of exchange; 
che enn t pleaded that the bill was firſt i 
23 lee 12 Geo. and that he had uy aſſumed on * * 


60 . A S: 
to ile the of aintiff replied, on A 
commenced 289 November, 11 Geo. pu that the defen- 
dant promiſed within fix years before that time; 


council inſiſted, that it was not enough to ſay the ac- 


proceſs, and continuing it down to the time 

85 declarat n, Salt; 420. The plaintiff's coun 
nts 438. which is in the ſame form as 

this. But the court would Fg allow that'as.a ſuffici- | 


199 way firſt commenced fuch a day, withou inet | © 
0 


11 ef e e it was adjourned. And at another 
e it was moved to amend the replication, by ſet- 


Hy bv. Surf was cited, b A were 114 = 
after #'writ of error; it r ere it 

rl this cafe) that there were r 5. 15 
Geo. and as to its being after a demurrer, eited the 
caſe — Ruſfet'v. Maria, and Thorye, Stra. vol. 1, 


ted" Hales 'v.\Hales, in C. F. Paſe 11 Ge, . whete th 
2 to let the Piainticr 100 continuances after 26— | 
Per cuam. The authorities of our own Four 55 7 


on pa cofts. 
An em Yor ie plextings AY doſed, it's 
peared: that the lain ared on two bills of eK 
hangs and ſeveral other promiſes ; the def N as 
the two firſt counts on the bills of exchange, pleads, 
that ' the cauſe of attion' did not actrue within "bis years 3 
and as to the other accounts, un 4 generally, 
the plaintiff replies, that on fuch a day he ſued out a 
latitat; which be continned down to the preſent decla- 
ration, and avers, that the cauſe of action aroſe with» * 
inTix years before the ſuing out the latitat. The defen- 
dant rejoins 1 Prote/fando, 1 95 there was no ſuch writ 


ws UP Ges edi out a lia which be 10 


_ accrued. within fix 
To a ſcire facias on the crown ſide on a n 1 
for e . the peace, the deſendant as to the breach 

aſſigned | 
| 9 inſtead of coneluding to the country; and 


* * EY 


* 


x forth, 
he appeared to it, and that the plainti 2 25 on 35 
* pup, and traverſes, that he appeared and putin 
writ. mentioned in the replication z et hoc 
| ters „ deri are, i. e. and this he ig re pt only 
338, aintiff demurred, and ſhewed uſe, 
that. 75 Nh is contraty to the record the 
Spear and is a negative pregnant. The de- 
e at joined in demurrer; 
p 


aintiff s council argued, that the rejoinder was 
| contrary. to the record; and. this is not a denial of 
their being ſuch a record, but an offer to pur in iſſue 
the effect of it; and the 'plainti could not take iſſue, 
and carry it to a jury, to r which writ the a 
pearance related * I; only iſſue the defenilant 
| could have taken was, whether the cauſe of action 
f years before the te/te of the firſt 
atitat. 


Here is a proteſtandb, that there is no ſuch writ, and 
then the traverſe admits it, and' offers to try whether 
the defendant's appearance was on that or another, 
Second objection. If this were a matter iſſuable, yet 
there being a negative and an affirmative, the rejoin- 
der is ill in its preſent ſtate, for it ought to have con- 
cluded to the country. 

The defendant's council did not offer to ſupport the 


' rejoinder, but inſiſted, that the replication was ill 


3 
the plaintiff ſhould have averred, that he actually ſued 
out and proſecuted fuch writ, to avoid the ſtatute z 
but here he only ſays, that the court awarded ſuch 
a writ, and then ſets forth the continuances on 
it, which is not ſufficient. Thom. Ent. 151. Brownl. 
104. Salt. 420. 

The plaintiff ſhould likewiſe have ſhewn, chat a bill 
f Middleſex was taken out 1 to the latitat, 
that 1s the foundation of .a /atitat, and ought al- 
ways to iſſue firſt. 
he court were of opinion that the rejoinder was 
fe _ — the writ and continuances were ſufficiently 
let ort . ; 
Raymond, Chief Juſtice,' at firſt doubted whether the 
plaintiff ought not to have ſnewn that a bill of AH. | 
ſex iſſued before the latitat, becauſe the bill is the foun- 
dation of the latiiat; but afterwards he agreed with 
_ reſt of the groin — 5 was not ee Ker | 
| ad judgment was given 
png Vide Seren bend 4 5 79 | Ny 


| Michaelmas, x PR vile v. 1 


In an action on 2 South gen contract, the plaintiff 
declared it 'was for ſtock” in the company trading ad 

maria'auſtrialia, called the 8onth Seu company. It was 
inſiſted on the trial that artig wag the proper word 
without an i, and therefore tho evidence did not ſup 
port the declaratio & 4 and it was 4 to take a ver- 


dict for the plaintiff, and to apply to the court, and 

after 2 great debate à new — yu 5 for it 
| wage diMecacn corporati tr 125957 

was to be rejected, it woul not 1 or the a, 2 wou 


e a company trading to all ſeas, whereas they 
trade in the South Seas only; and the Angliae called the 
Seuth Sea company will not do where chere is a pro- 
per Latin word which is not made uſe af. Jann 
Oſbori's caſe 10 Co. 130. 

The plaintiff a afterwards bad leave to amend his de- 
be 99 e % 9 Vids Strange, vol 3. 


ene btb <d'1 


e ee 2; ehen ve 4 gl 


7h vl of the jodemene was carried 
2300 FREE nd; 5 mark ef 15 
ö urt w ved for ave 
Ex To the . defendant being d for in and 


ecutrix in. and King qui tan v. By, 
. IF i 117. and Needham 5 e lng 55 

rule to ſhew,'caull 
made able, for ew 5 


2 ms 


Aue d as ſet out by the plaintiff; for the plea ſays, that 
ee 


3 
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vas brought by Canning to 
nſt bim in C. ra 
e was n 7 pa | 3 
error was ed 23 October, 12 Geo. 1. and returnable 
W of St, Martin, Michaelmas, AS Geo. t. and 
by the record. certified, the hu tbe app red f 
be given till Hilary term following, 12 Ges. 1. where- 
upon it. was held clearly, the record Was not well re- 
moved by this Writ of rrerr. 
The plaintiff's council in error moved, that the 
writ of error, might be amended by flatute 5 Geo. I. 


£0 13+ but on reading 


2 a "Ph: 3 CET. 341,35 * 
K wit of error w 
Judgment given agai 

ejeciment, herein 


be 


the judgment, in fact, was not given till, Hilary term, 


whe?! 


ann Y S013 193 dig "A009 It 1 EAS Koko > E J 
Tiyrinity, 2 Geo. 2. Ellint v. Paine. 1 21 Error. 
t SHUT OF enn 
Ellins recove red judgment in a ire facigs againſt 
Paine, Field, and two others, in the arſhal/ea, as bail 
for one, Croſby, and Paine, and Field only brought a 
writ of error which was ill, and the record not re- 


moved thereby. 164 il 37a en eee an 
The council for | Paine and Field moved that the 


writ of erer might be amended by virtue of, the ſta- 
taute of the 5th Geo. I. cap. 13. But the court held 


the writ, was not amendablſe, the other defendapts not 
having joined in the Writ of error, and the writ was 


quaſhed, Vide Raym. vol. 2. page 1532. 


Trinity, 2 Geo. 2. ” Ritter v. Regſſone.. f Error. 5 | 


After ertor in the Exchaquer: Chamber, the tranſcript 
was brought back and amended in B. R. by the origi- 
nal record. And it was held neceſſary to make the 
amendment here, as this differs from the caſe: of a 
writ of error from C. B. becauſe the Common Pleas 
ſends up the record, and the King': Bench ſends only 
a tranſcript. Vide Strange, vol. 2. page 837. * 


. 


wa 4 . 
421 


* n 1e 3 WC £& 

- Error, 

Nenne 1 s 9 2 1 12 . 40 | ; 

In this cauſe the court gave leave to amend'a fault 

in the writ of error brought, being of opinion that the 

ſtatute does not give coſts on amending as it does on 

guaſhing, . Vide Strange, vol. 2. page 883 
in Sn enen 00 
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FTyuih, 3 Geo. 2. The King v. 


. The defendant was indicted for forging a bond, and 


eared a, variance inthe addition 
of the obligor, On Hick SH Werdick oy found ; 
the. Chief Juſtice doubting whether it was à variance 
or not, it being petoeb: for parteh, i. e, pari/þ dne 
alter th6 Verdict was drawn up, the proſecutor Höhe 
for leave ts, amend'the »i/f prizs roll by the recgfd 6 
the. inditment, which was right, and alledged cat the 
record of a had been made up by che clerk in 
court of the defendant, hg might he ſuſpeRetl to Haye 
made it wrong on purpoſe, e. 
The court ſeemed to think this was amendable at 
cammon. lach, there being ſomething to amend by, but 
they ſaid there was no occaſion to give any opimon on 
that, ſince they were warranted to amend it, as being 


on the trial there ap 


- 


Hilary, .3'Gto. 2. Sir John Forteſeue Aland v. "Maſon. 
ae ien e een inneren ; I 73 ex | 


* 


388 


; 
> reverſe a 
C. B. after a'verdiet'in ! 
* 
; 


eared' not to 


| 


r 


is after à verdict; whereas, till chis ſpecial verdict is 


perfect verdict; the indictment is for three diftin&t 


| figures. following, and that he publiſhed the ſame, 


only, they ſhould have found bim not guilty as to the 


Abr. 722, pl. 19. and 2 Sid. 86. It is ſald that in all 


ma 


publication is a diſtin offence, but 


them by the jur 


for the defe ndant, that all the proceedings againſt him 


I 


W365 57 CS 122 +4 3 a3 3 & 
fences. and contempts againſt the form of the 


moe te try wherher he is guilty 


| Jud} ment on the ſtatute, | 


a fault committed by 
take advantage of it. | | 
The variance being thus removed out of the caſe, the 


the defendant, who ought not to 


F 


cauſe Was put into the Paper to be argued on the ſpe- 
cial verdict, and the defendant's council attempting to 

ſpeak, it was inſiſted, that the defendant ought to be in 
court, as on motions in arreſt of Judgment; to which 
it was anſwered, that a motion in arreſt of Judgment 


argued and determined, the defendant is not to be looked 
on as guilty; and the court thought this a reaſonable 
diſtinction, and ſuffered the defendant's council to go 
e . A oY 
For the d 


— 


efendant it was argued, that it was an im- 


facts; 1. For forging a bond. 2. For publiſhing ſuch 
a bond ſo by him forged; and, 3. For publiſhing a 
bond knowing it to be forged. Lo theſe three offences 
the defendant pleads net guiliy, and the jury were 
charged to enquire of the Whole, and in their verdi 
they find, that he forged a bond in the words and 


but they ſay nothing as to the three offences, but con- 
clude, that if on this evidence the court is of opinion 
he is guilty of the facts charged in the indictment, 
then they find him guilty; and if the court think 
him not guilty, they find accordingl. 

On this ſtate of the caſe it was inſiſted on, that the 
jury ought to find all the iſſues with which they are 
charged; and ſince the evidence extended to two facts 


third. 3. Lev. 55, In treſpaſs for taking a gon and 
mantua z it was tound ſpecially, that the defendant took 
the gon for a tax, and ſaid nothing as to the mantu 

and held a diſcontinuance. Cro. Elia 133. 2 Fs | 


ſpecial yerdicts, the judges will not adjudge of any 
tter of fact but that Which the jury declare to be 
true of their own finding. Trials per pats, 236. Here 
the court are ſpecially tied down to lay, Whether on 
the evidence laid before them the defendant is guilty of 
all the facts, and that they cannot ſay, becauſe there is 
no evidence as to one. Co, Litt. 227. 4. 1 verdict that 
finds part of the iflue, and nothing as to the reſt, is 
in ſufficient for the whole, as in an information of in- 
truſion into a dee one hundred acres of land, 


if the jury finds as:to the land, and nothing as to the 
houſe, it. is void for the whole. Godb. 7. 2 Leon. 


Ib cpurt held, that as the verdict ſtood, they could 


not give judgment that the defendant; was guilty of 

the offences, the evidence u e e 1 
adjudge him guilty of the twe firſt, the laſt. not being 
confined to the ſame bang; or if it was, yet every 
then they thought 


al concluſion, but 


themſelves. not tied up by the ſpeci 
that the whole evidence being laid 
were to do what the jur ought. to have. done, 
therefore, they adjudged, We on the matter referred to 
hem by the Jury, it appeared to the court that the de- 
fendant was guilty of the forgery and firſt publication, 


fore 


and got gunity of the refs. huh ih» 
*. Judgment not having been igned, the court wis 
opinion the defendant might move any thing in mag 
of judgment; and it having been taken notice. of by 
the council for the King, that the forgery. was Jaid to 
be againſ{ the form of the flatute, and the dgment pray- 
ed on the ſtatute, it was then objected by the council 


„ 


were void; for that the cerhorari, the benire, 
diftringas were, as if it had been an indiment OA 
mon law and many precedents were cited, Where the 
proceſs always run, de guibisſdum trau/orefhianibus et con- 
temptibus contra for mam /latuti, i. e. coluer . 2 


ms of 


had b 


thatdiftinEion een kept up in-all-the | 
Crown-Office, but the cot | thought. if na xeceſlary, 
for 2 tertwrari to remove all indiiments, will remove 
one for forgery on the ſtatute, and the! Wars lum. 
monedt6 try wherher he is guilty of the ofence where. 
of be ig indiged,. Which is a-ſuth ient warning to ap- 
pear in'the cauſe, and therefore they. prongunded the 
and the defendant ped. Jo 


the pillety at Charing=CGraſs, : had one ear. cut 
then Was carried to e Bench . Ky #3 a. year's 


4 


» 


a5 * en ba uk Was mp he b 
Vids Strange, Wa * © _ ** 7 r, Ege e 
2 L HOPS 


2291 Michaeimas; 3 n 2. Hue, W. 


The defendant.© concluded. his ples 5 wh 
| proge. judgments. but (inltead-of if)..the plainuff  ough 
10 maintain. ©. 4on.... On demurrer t - plainuff 
| ſhewed/ it for $9974 and the defendant joined» in de- 
murrer, and coming after to amend by the draught un 
der the council's hand, it was objected, that the in- 
tent of requiring miſtakes in point of form to be ſhewn, 
for cauſe of demurrer, was to give the part 5 ekt 
tunity to amend before he proceeded. any further; but 
If after notice of his fault, he will be ſo hardy as t 
join in demurrer, he is not entitled to the = | 
amending; and the court ſtrongly..inclined again 
giving leave to amend, till at another day, the; coun; | 
cil for the. plaintiff cited Cro. Car. 144. and, - Hil. 
8 Ann, in B. R. \Brownjobn,,v, D'oyley,., where the 
avowry was amended by che draught under the 8 
cil's hand, . after, chere had been a. demurrer, and the 
cauſe made n concilium; on the authorit whereof, | 
court gave leave to amend. in the preſe int en "Se 
Sera. vol. 2. p. 846 1 


Hilary, 4. Geo. 2. wo” Sword 2 Company. v. Done: 


D rror. 
An ſectment was brou be Fi the Cob ny, 
and * E. S's vergid pain plaintiff., Mr. E. 


died, and a writ of error is d aying the judg: 

ment to be 10 the great damage of the Company, an; 
Mary E. the daughter and heir, and {ſhe and the com- 
pany jointiy aſſign errors. , 
It was moved to amend. the writ: and aſſignment, 
by ſtriking out her name; and on, conſideration. the 
5 5 were of opinion that it Was amendable by Hat. 
ow I. read, 13. not only as a,varzunce. from. the ori- 
end is really no Way to the age of 


Pn but al ſo by virtue of the general, word 89 N 
Heibi. Vide range, ies 2. * page _ = : | 
Hir ary, 4 _ 2. The e ts, D £ s Her: 
l A Jaioroigb v. Widn e. 05 
The laid declare AS aeg Ms a n 

12 Ne and iſſue was joined on a plea of the 
tute of limitations. - Then the 


e moved tb 
amend, by laying, the promiſe to hate been made to 
themſelves, and cited 3 Lev. 317, where in an ation 
on the ſtatute of hue and the allegation of the oath 
was amended, and ſaid t — by the, ſervant inſtead of 
the maſter. 
And, on the authority of this:caſe; the court order- 
ed the amendment. on payment of coſts, and lib 
for the Webern to Aren anew. © "OM: Os, 


VS 17 e Nr IP 15 F 
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There war's varies arte the writ'of ee arid 


the record, and as it ſtood in the paper, the court 
obſerved it, but neither party would move to amend 
it for fear of paying on which; the cbuxt ſaid 
the flature 5 Geo, I. cab. 13. would warrant their 


amending it, which they: did without coſts. ide 
s eee Seen 5 A Blavyp. ©! Gn 15 Fa 
dy el II SOT.30 © fl NGOS 51 a0 0 

kae, 1 . 275 Entered Hl. 4 Geo. 2. 2 rat 
| 2 v. Mirrut. | rtox. 
Dbstn 2d oi 10n Li aon ef at; 520 pr" 4191 


On a writ of errer brought by Gardiner to reverſe a 
siven in C., B. againſt Him in an action 
brought againſt him by Merrot, 


Judgment gi 
of aſſault nd battery 
-the*writ of error deſcribed the vevord w be of a /s, 
i, e. a plaint in the C. 1 * Writ, *by: Steven 
Fore vp" * Garaner, 


A nſequiently-there was a bäffance, We, But 
"court made i that the avrit uf error ſhould be 
- agreeable E'tq or Samet; by virtue 


S $50 * 4 910159. 7: Nel 9 oft Toten on 00 
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uela 
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the "record: removed 
ween "Stephen Ire Gilt Gardiner, — | 
4 


OY OY I r —ũ. . ] —Ü⁵¾44 = ³· ͤ—ͤl!. . o —w ts — ts; — 
* 9 2 


3 — (a. rep owes 


2 tit He 
75 jth Tm 'h 
Fs. 14 8915 rayer.of either 
ing, to them on che record, 
25 0 1 no . 1 85 th e tatu I. eo, 
. no colts to be wife. n ſuch amend! ment. Vide Ran. 5 
vol. 2, Habe 150 14 ny fy; et | 1 1310 lis 100 10 12 wh 
21 n T6 4 
0 Dia 4 i The King v. 3 mow 


O an information for forging a warrant of attorney 
— acknowled age ſatisfaction on a judgment of Ea 5 
After iſſue joined, the record appearing tobe of 

File term, the information was amended without 
coſt the proſecutor having been admitted a pauper) 
and 17 hour giving the defendant leave to plead anew: 
een” V. ' Simmonids,' Hil: 10 m 3 Lev. 347, 

was cited as an authority, where the title of an act ſet 
forth in an information was amended. | rr 
13% me 971 r n 


. N ! a» , E 171 * 
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17 175 Geo. 2. | 75 te E v. Clenden nadturt 


to 45 eure Was laid for an aſſault in A, 772 | 
My the court refuled-to amend it by laying it ! in ! 
* Vide N vol. 2. Fore gs. * 


N rinity, 6 Geo, 2. «Leehill "Y bir e 7 0 
"Ie was adjudged, that the electiog in amending 
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a 9 hl 
to pay 


c ſts or give an imparlance, was, y the defen 110 
S in the plaintiff, and ſaid 19-98 the e 
oy, Jide Strange». vol. page BBs ON 510 7 
1 neee 7113 i 6 | mr 
Bader, 7 gu. nets 5 lane 3000 
85 er of gu ” Nur . ainkt, the wp bans 
* 128 fe 9077s 75 e Y Dy 
under 4 . and law, 1 which t 
1 is to be choſen by all h ll Ne of t 
SNP uy of TANG be e bane 


in babiting Wl . 


them; ; and Jays 


GE 
murrer. into th e F 


r, th e 
fendant's 7 Ps AE: hey 25 left o 
tlloſe e who inhabited 1 the fubyrt 
and hamlets whereapon; moved to amend, and 
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to part of 1 in the count, t * 9 


ent muſt 


ue fen iſſae upon this, and a Mey 
5 or. fu LEWES. t, Julgmant ther thereon, 
Der Cys As to the refidue of the eons 
count, the tenant pleaded, that the buſband 6c te an 


fant. at the time 
5 1 him and the defendant's father, 


ing likewiſe an infant, about the marriage, and that it 
was agreed between them, that when the demandant' 8 
huſband ſhould come of age he ſhould: ſettle a rent- 
charge of ſuch 
her dower ; and that when he came of age he made 
ſuch ſettlement accordingly. To this there was a de- 


murrer; but before we. en upon it, one . 
r 


S. came 3 . 


0 is received pro mter 0, i e. for his intere/? 


and leads ! that the grandfather of the de- 
Ns . 1 in fee of the lands in | 


huſband being ſei 
qu ueſtion, made a leaſe of them to his anceſtor, for 


e term of ninety-nine years, part of which term | contr 


is unexpired ; and the demandant comes in and con- 


feſſes that this W. S. is entitled to the term: then 


there is judgment for the demandant on the demurrer, 
at quad tenens fit in miſericordia z i. e. and that the per, on 
ho ing. may be in mercy ; on which judgment is given 


deliver ſeiſin of the premiſes to the demandant, but 
lat execution ſtay till the expiration of the ſaid term. 
R. in Jrelang, the judgment was 

in B. R. on both ſudgments. 


med. 
The plaintiffs in er7or's council ſaid, that the judg- 
Among others is 


U on error in F. 
aff Error 


ment is erroneous, becauſe, iſt 
demanded a meſſuage or work-houſe; now this is 
Equally. uncertain as the words meſſage or tenement, 


ture was made i in ſatisfaction. 


W par there is a miſtake in the /# {* re facias iſſuing out 


of B. R. in Ireland, it being made returnable at a day 


certain; that this is a miſcontinuance, not aided by 
10125 ee to the ſtatute of jeofailes, ſince it 
by 


is ſubſequent to it, 1 7. 335. where one proceſs is 
awarded inſtead of another, or when a day is given 
Which is not legal, it is a miſcontinuance. $74. 306. 


Pint. 7. that this fault of the ſcire Facias i is not cured ; 


| by. A pearance. 


That there are two amerciaments of the ook f 
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of tenant for years. 
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ouſe would be good; and here the la 


pr 3 
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aſſent not binding to him. 
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That the plea is a good bar, as it is faid that a join- 
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is a more particular deſcription of what was be- | 
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ever, 
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becauſe the huſband: was an infant atone, his. b 
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conſidered o 
but now L 


Ot. ſhall be reverſed for „ ie „ offices 
piatur; and chat alf defects of 4 like nature” bat be 
amended in the court where #ryror is bro u in 
the la ee e words ax Fa fault is included, 


ſtice-' The: 8 0 aſt take | 
. 2 reland procecving | 


1 where peels in Me — original ve ac- 
is returna e at common return wuſt 
likewiſe the 8 a writ of er. But fler. 
32 H. g. c. 30. Fare that no judgment ſhall be Haig 
2 of any dikeontinuandes after verdiQ, which 
rds haye been extended in ſome caſes to diſcontinu- 
ances made after verdict: that the only doubt is rela- 
ting to the two e At e. law!before 
if an amerciament was 
capiatur, though i it was for the be- 
nefit" of the defendant, yet, as it was the juggment 
of the court, he might affign” that for error himfdlF, 
is a conſideration of aw, -though we Know in 
, that came to nothin 
But at length the court ordered it to be amended 
upon the ſtatute, and the firſt miſeritordia"to'be firnck © 
out, as it ſtood upon the paper without requiring a dif- 
tin motion for that pur 
1 ng. Lord Em 
wicke P. 72. 9 
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moved for leave to alter their replication, | a r 

but the court ſaid ey 
muſt have been ſome conſent in that caſe, elſe it is an 
authority for withdrawing all vitious pleadin 
time; and here it might be dangerous, becauſe — d 
fendant on the former iſſue might have 
aſſets, as knowing that replication ow © gr not 'hu 
her: it was therefore bed to oct a 


vol. 2. page 1002, ONE | 
"LS 
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An aſſault was laid twent! -one d ifferent ways, And 
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dictment, the court ſaid. it could nat be done, bei 
ding of the grand jury, but they chought | the cler 
in the crown. office o y ought to 9 the indict- 
ment, and then the court could p e 15 er | 


Rs: Vide Ser. vol. 2. p. lone. 
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Avrit of inquiry was executed in Trovit tered, 4525 
2 on it, but no final 3 ente 


Chancery, the writ of inquiry could not be found, and 
a rule was made for a new writ of inquiry and inguiſi- 
tion according to the ſheriff's notes, and: that the 
maſter ſhould indorſe the coſts, which by the com- 
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ſuſſicient command in the writ remaining; 
ho the court is not in | | On the authority of Stroud v. Lay ide count ſuffered 
the plaintiff to amend the venue after the defendant 


wever, 

g but if the party prays it, may order an 
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Full to 8 . on ens the 2 ter by ho of. the demiſe, 2 refuſed to _ | 
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' ments, Which was more be 


no need of n 


Lord Mansfield ſaid, 


Aicher, 1 V &. A. Entered Hilary 


huſband, brought againſt the defendant, 


Nane: 


r Je Keen No BO e 


An amendment ſhalb' net be made after N 
dn record; (as giving leude“ to withdraw a demürrer 
and plead to iſſueꝰ after other iſſues joined in the fame 
cauſe have been tried, and verdicts found wich contin- 
lin paper. Vid Bur. vol. I. page 32222tmk 5 
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S % 


This was on a motion to ſhew cauſe why the plain- | 
tiff ſhould. not be at liberty to withdraw-his replication, f 


and reply de novo, i. e. anew, on whicha rule to ſhew cauſe 
ee which was afterwards made abſolute. 


Lord Mansfield ſaid he conſidered this as an amend- 


ment, and that this mode of application was adopted to 
prevent the defacing the roll; that of late the court 


was leſs ſtrict than formerly with reſpect to amend- 
ä neficial to ſuitors 3 how- 
ever, the court will always take care that amendments 
ſhall not injure or delay the oppoſite party Vide. 
Bur. vol. 2. page 756. 8 TRIM 


Eaſter, 1 Geo, 3. Small, on the Demiſe of Baker v. Cole 


as In vje@dment after verdict, the defendants council mov- 
ed in arreſt of judgment on the following ground: the 


leaſe declared on, was laid to be made the 33 of Geo. 3. 


to hold from the quarter day then laſt paſt, which was 


ſent Majeſty's reign: © * Tees 5 8 : 
The error was, the pleadings" were intituled Hilary 
term, 1 Geo. 3. and the leaſe was laid to be made 33 
Geo. 3. to hold as before mentioned, on which a rule 
was granted to ſhew cauſe- The matter being argued 
by council on both ſides, the court gave their opinion. 
Dienniſen, Juſtice. You cannot alter the title if it be 
defective; in the preſent caſe it is only a title impro- 
perlyſet out, it cannot be doubted, but a proper title 
ea proved at the fndl. oO OT ooo. 

If the demiſe had been laid in the thirty-third year 


_ Impoſſible, it being then but the firſt year of his pre- 


of his late Majeſty, the court would have ſupplied the 
words King Geo. 2% N 


In the preſent caſe, the deſcription is not uncert ertain, 
but only a title wrong ſet out by miſtake of the clerk, 
and this being in ejectment, is a ſtronger reaſonefor 


our over-ruling this nice objection. I think there is 


- Wilmot, Juſtice, was of the ſame opinion. 
Per curiam. Let the rule be diſcharged. Vide Bur. 
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tiff againſt the defendant ; 
leave to amend the declaration, by altering the date of 
the note, (all being on paper] on which be obtained 
à rule to ſhew cauſe, which on argument by council 
on both ſides, was made abſol ute 
the rule was, that while mat- 


plaintiff moved for 


9 


ers are in paper, the party may amend; In this caſe 
the plaintiff bas only e £ dare. J. the Eder 
guer they will amend penal informations. He obſerved, 


for the whole muſt be ſuppoſed to be 


8 


8 


hat the ſtatutes of amendment do not extend to pena! 


actions, yet in the preſent caſe it is an amendment at 
common law, a | 10 BET 


' Denniſon, Juſtice, obſerved, that there was no dif- 


ference between civil and Penal actions, where the ap- 
Hons is as for an amendment at common law; and 
the proceedings are in paper. 
©» Accordingly, the rule was. ordered to-be:made-abſo- 
lute for the amendment. Vide Bur. vol. 2. p. 1098, 1099. 
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11 I, 5 N eee een K AN CANE 
FDaſler, 4, V. M: 1, Lonvder v. Screwdens-. 
* 


his count was by attorney, which is no count; 


tame, & 


ri K. eee r infer tin the nlatyion Mide 
d | gentlemans,; the. d efendant. in 2 
foe and graved cyer of the writ andcreturt, and then 


„i attarney, pleads in alatament, that there 


Up 4, pariſh- named dt. | Fames's, within the liber 
of W#z 


4 


4 minſler, but no pariſh named St. James's H. 
min/ter.only.. To this plea the plaintiff demurred, and 
this matter being adzourned; by the court till the next 
14 0 it was adjudged for the defendant, becauſe, 


iff.” The demurrer confeſſes the mattet pleaded in 


abatement, to wit, that there is no ſuch pariſh, which 


is a good plea. 2dly, The plea being brought by at- 

torney, ought not to have been received; and though 
received, yet being. wrong, it is void, and in conſe- 

7 the cauſe is diſcontinued dy the adjournment. 

ide Salk. W oo ern tA 


\ . 89 $ 
3 , 


Wa 


On an appeal of murder, the plaintiff counts at bat 
in his own perſon, but the roll put into court, where the 
count was entered,” was by attorney; and an excep- 
tion was taken, that the appellant. was nonſuited ; for 
that he appeated by attorney, where he ought to com. 
in perſon, and ſuch appearance is void, and ig np 
nonfuited by default; and if not a nonſuit, the appeal 
is diſcontinued, for he ought to appear inſfanily, which 
he has not done; for at the day of the return of the 
writ; the appellant ought to have counted n/antly, but 
then the appeal is diſcontinued, ., _ - . 

Per curiam, The appellant here ſhall not be nonſuit=- 
ed ; for none can be nonſuited who is not demanded, 


but he was demanded z wherefore LI by at- 


torney cannot be a nonſuit. 2 Inf. 313. In appeal 
of maybem, the plaintiff came by attorney, 11 
could not be, and the plaintiff was demanded; an 
for default, nonſuited; but there it is plain, if he had 


appeared on demand he could not have been nonſuited: 


ſo here, if the appellee would-nenſuit the appellant, he 
ought to have demanded him ; but here the appellant 
was, preſent,” and viewed by the court, and fhall not 


de nonſuited, if demanded at a dap when he is not de- 
mandable at. Then as to the diſcontinuance, that can 


not be before imparlance; but the day the court took 
to adviſe ſhall. not make a continuance; but ſhall be 


intended the firſt days It is true, the appellant had a 
And 


day by the roll, the writ, and on every one of 
them is demandable. Now, here he appears on the 
day given by the writ} and has counted, and that in 
his proper perſon, as he ought; and though the roll be 
by his 2 that ſhall be altered; though an appeal 
cannot be altered at common law, nor by any ſtatute 
of jeofails, yet it may be altered according to the truth 
of fact, before it is filed; or becomes à record; where 
upon the roll was amended, an i the defendant pleaded 
not guilty, . And it was ſaid in this caſe, that where 4 
aber Jury or inqueſt finds a man guilty, he is ou/ted'of 
artel on appeal. Hide Mod. Rep. vol. 12. p. 20. 
6ßl . f OS" gp 5:00 


ichaelmas, 4 I. & AV. 


* ay 

* f . * 
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Bennet v. Preſton . 


* +1 
0 


On an appeal of murder, the writ' concluded, and 


have then there this writ. 2» f 
The declaration ran, that the deceaſed was at the 
1 of Clapham, in the peace of the King, ſuch a 
Y and year, and that before" noon of the ſame day came 
rædicti, i. e. the aforeſaid W. P. ard, quidem, D. S. 
Yes meaning a e ee ee ee ee ee 


An exception was taken to the writ. on account of 
the word then, which is never uſed in original writs. 


To this it was anſwered, that the word ther is mere 


ſurpluſage, and 1 Leon. 73. cited. © 
Another exception: was taken ꝛ0 theſe words of the 
declarations Before non f the fame day the appellu⸗ 
at: EF Ions, 2 the particular hour; 
and the ſtatute of Gloncefter requires certainty 
botk of the day and A oa To Fa in 8 2 EL 

In anſwer to this objection, it was inſiſted, that the 
year and day are to. be accounted from the day of his 
death, the hour is not material; for if it had been 
about eight o'clock it had been good W 


t was further objecked to che 


. 4 - 


* * . % 


claration; that 
P. und 
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it faid, came i. e. the dforeſaid W. P. 
p 6 6 J. 5 * ./ 
' 9 N n 2 $4 Inn hy . & ne. 
I 7 — js * 1 \ "= 5 * 41 2 * q 5 * 1 * — 6 F 4 A A 5 * * 
89 1 * * * - = * 


— 


0 
— 
* 


Tatiogs in A 
Thall not vi 


Jaid oor at 


_ Tount.. 


C. and that one Lippon was aiding the ſaid 


5 — * * 7 
bo 1 OY 1 LOU 
: EY © \ : no 
4 N ® J. WI 10 5 8 * 7 


1 


ould. not be ſurpluſage in àn appeal; fer if the Wort 
7 el rej= ed, it does. not appear which 


uidam.is alſo. falſe Latin. 


It was anſwered, that falſe 


9 


Latin will not vitiate in- 

54:4 ments, neither ſhall it be ?llowed to vacate decla- 

peals; it may abate an Original 2 but 

late any judicial writ, declaration, or plead- 

ing, agreeable to the ſecond. reſolution, in Oftory's 
2E, 20 Rep. : 7 g. 


It is true, in n ale, the writ ran, that the. ſheriff 
ſhould ſummon. the tenants, to appear before. the gfore- 
tices dt Weſtminſter, and no juſtices were men» 
before; but the writ was not abated, for. this 


tione udgment only, ſtopped a little while, 


omiſſion, and the J ent only, 
for it does not appear that jt Was Vac 
count. © Vide Mad. Rep. Dol. 4+ page 159. 


„ 
mY 


© Michadlnas, 5 W. i M, Beg e, OM, 
On N brought, by the wife for the murder of 
her huſband,, the declaration charges, that on ſuch a 
day and year, one Hey UW ſſault, and wound her huf- 
band, in the county of H. of which wound he 
afterwards on ſuch a day died, at. R. in the 5 8 of 
5 & c. 

15 cauſe being tried, the jury found that Lippon gave 
the wound, and that Officy was. aſſiſting him therein. 
On motion in arreſt of judgment, the appellee's coun- 


o 
: 


til inſiſted, that the count; and the verdict in appeals 


Hol, Chief Juſtice. 


might as well 
in fi appeal, 
The pre 


Abe appelle | 
Dix. that the caule was tried in a wrong county, for it 
was dy a jury in C. When it ought to be by 2 jury of 
county, and the party 
that an indidment found 
_ Where che death happens, Mi 


. EM 


the felony and murder, pleaded nor 
The following exceptions 
tion and return 
flabbed, and perforated, &c. when, according to all-the | 


have 


Athl 


wüſt be certain, otherwiſe no judgment could be gi- 
ven againſt the appellee, but in this caſe the verdict 


found another perſon. gave the wound, and not he 


t had declared. i 
bis is an exception which 

ze made on an indictment as to a cauni 
al, for both ought to be equally certain. 
ent appeal is certain enough, for he who gave 


:, and he who Was afſiſting in it, are both 


againſt whom the appellay 


— = 


the ſtroke, 


1 ppellee's council raiſed another object ion, 


both counties, ſince the wound was given in one 

died in another. % 44 e | 

Per curiam. By ths 85 2 & Edu. 6, it is 

ound. hy a jury of that county 

here the ]. be as effectual in aw 

as if the wound which, was, the , cauſe. of the party's 
WE tion e 0% 36 eee ole Þ 
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7% 13 Led. ; Trinity, 6 M. H. Wilſon V. Law." 21 
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ojer of the writ and declaration, demurred 
Peace een eg the ede 
iſt, To the words, about ,one,o'clock, of the fame day 
aulted, as uncertain. . Oe? nin ele 
- 2dly.' That there "was no direct charge againdt the 


defendant, the words in the declaration being, fruch, 


3 and as. to 


14 een 


1 


precedents, it ſhould have been, gave a mortal wound: 
; 3dly. The venue is illegal; the fact being alledged to 
n committed in iht pariſh, &c. When 


y. The return is, 1 have cauſed to Ig attached, 
when it ought to have been, I have. attached, like as 
the writ of _ the return whereof is, {have talen, 
and never, I haue caufed to be taken 

Now, it cannot be objected,” that this is helped by. 
the appearance of the defendant; it is true, be came+ 
in and appeated on the *return, but de demurred for 
this fault, and is now in court. to ſhew this inſuffici- 
ent return. Neither js it an objection to ſay, that the 
ſheriff's return. is not traverſable, 3s in an appeal of 
murder, the original wis returnable in erght.days of St. 
Michal, which was the firſt return © 
terme but was not delivered to the ſheriff till the öth 
of November following; who returned tarde, i. e. came 
za my hands 360 late, witch, tho 
* party might traverſe. 

— | 


the caſe of Morgan v. 
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” : * 
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889 9+ 34 2 | 
nſe, aud ad 5 1 and ; 
Pt ee 
g 


within commanded me. | 
Per curium. By ſtat. of Glouceſter, the time and place 


ſpecial, viz. I have commanded 


ever fince have been agreeable theretaz n 


Mod. Rep. vol. 4+ par 290. . 


5 
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Egerton, Mithaelmas, 8 Jamas, was relied | as an au- 
thority in point, viz. in an +4 murder, the writ. 
was returnable in eigbt 4271 Michael, the old ſne- 
riff returned, I bave taken the body, and have it _ f 
&c, and the new ſheriff, before the priſoners were deli- 
vered over to him, returned, that turit tuas delivered to 
me, indorſad as above 3.0n à demurrer, this was beld a 
bad return, becauſe he had returned nothing done by 
himſelf, nor ſaid any thing about the body of the pri- 
ſoner, and the declaration being againſt the defendant 
in cuſtody of the ſheriff, it does nat appear that the new 
ſheriff ever had him in his cuſtody, and he ſhall not be 
intended to be in cuſtody of the old ſheriff, becauſe he 
is no officer of the court after a new ſheriff is choſen 3 
arid though the party then appeared 1 yet it 


was held that ſuch an appearance will not make good 
vacated on that ace | 


that which was defective before on the return itſelf. . . 
The council for the appellant anſwered only the laſt, 
as being the moſt material exception, viz. that there was 
no difference between, I have cauſed to be attached, and, 
I have attached, where the return was not made by a bai- 
liff of a liberty, and this could not be intended to be a 
return by a bailiff of a franchiſe, becauſe that is always 
Vize the baikff of . the liberty, 
which is not in this caſe, ſo it muſt be a return by the 
ſheriff himſelf, and it might have been done by an iti- 
nerant bailiff, and it is then the act of the ſheriff him- 
ſelf, for what he has cauſed to be done by another, 
ſhall be taken to be done by him 
In attachments," the common return is, the within 
named defendant is attached by pledges, which, being in 
the preſent" tenſe, is ſo uncertain, that it cannot be 
ſaid by whom he was attached; yet ſuch returns are 
held good. But the words which follow in this return 
make it very certain; for after, I have cauſed to be at- 
tached, the ſheriff ſays, whoſe body I have ready, as is 


where the fact was committed ought to be expreſſed 
with certainty, or otherwiſe the appeal ſhall be aba- 
ted; now, about one o'clock, is à certain and OL 
averment of the time, being within the compaſs of a 

hour; and though in the caſe of Morgan v. Egerton, 
three Judges were of à contrary opinion, yet even 
there, Cale and Williams held that it was certain 


enough; and their opinion ſeems better warranted by- 


la than that of their brethren, and the authorities 


It is true, the fact cannot be alledged to have been 


done with ſuch a ſeeming uncertainty as, he gave a 


mortal wound about. the: briqſ, nor with reſpect to the 


year or day; but the hour need not be aſcertained 


tC or om eee -y | With preciſion, becauſe there is more diffculty in aſ- 
On an appeal of murder, the appellee having crayed | c mode 


certaining the very hour than the day or year, Which 


| une the word gar, Bre... 
z dly. It ſhall be intended, that the pariſh is a vi/l;- 


munded me, 18 2 full anſwer to the writ z the uſual re- 
turn to a lovari facias is, J haue cauſed to be Tevied ; fo 


again K. the ſheriff returned; I haue gi- 


” . - o 
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ppeal was carried down to be trie 
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N | 1 laſt aſſes, YI both parties appeared, but N 


| the appellant did not 2 ut in the record to try the 1 ; 
anno the countittor how RE e 


appeal being not tried, it was eith . ſrit or à 6 85 

cohtinuduce : hut Half Was of 9 that it was nei- 

ther; daf, ordered the appellant to pay coſts; for 8056 | Per oo yr 

going on to trial; it was then moved that the appellant | perſons tufto þ Ang! 
Him 


t be called in, which was done; her — . | cannot” arrai! . 
pearing: r cen bets Pie ies the” 4 . 5 * 28 _ forthe pro Fe np 125 2 85 
8 1. 0 ile auſe he Was fou 
win. e rag I by Lege 5 nd cler _—_ , f r 3 
uriame Tuſtices nd terminer „„ 
Fafter, 12 In. & We. Font v. Marſon & uhr. bal in ſt ach caſes, Nen e may Joit at root ; 


' Accord 29 he. was bailed ge 8 e 


On the day 0 0 vat th ppeal- as retur 118 to aj ear ff get 
«A was TP de, that t e appeNant Would de uM ards 'the ie Fs ral came. apd 
ge g ö | Judgment! for the "Kin 225 the priſoner | 
dicdtment: and the on Sond eng 0 xs 


Per can. There | is n writ rand. fo, ao ap- i 


me | had to ſay, why ju zment er 
t it ree 
the 5 be to make a return; by 4 oh 2876 8 | him, prayed hi 


if the' writ was returned, the apellecs 7 0 | Per cunam. HAY the defend ant prayed it n e 1 


and have the a ppellant J aud if he d dig not 6 f Gal. deli 280 h 
come, they thou 10 be diſcharged. nd a motion, For the | pro wrong he not 104 
fey 17 ould return his writ, 1 him there : * we cannot give oy 5 2 5 


appellant, chat the Meri bim without aſking what he has to 


denied, there being no affidavit that it was delivered ment hold 'not He given * por oa 4 
7 we ny dim he 
= ime Berl: 4 Me * N. v9 1. 3. I what'could not * Ma denied þ 15 dino ol 
K | which his clergy was — wml, ay T Was trie, 
Michaelmas, 5 1. 3. Prince v. N I by the Ordinary of = 1 re Fim 4 * Aus 
7 to read, whereof he read the 5 77 * 8 
On an appeal for murder, the appellee pleaded A r | the judge a{ked the ordinar * 7 | 


mer convittion for the ſame offence ; and on oer ot the | anfwered, ie can read. EY con AR Ay 
record and conyiction being craved, it was moved that | hyrnt his without 'the bar on the (the 4 te lo 


bo! the ſame might be entered po theſe words, be; hand, and then the appellee 'prayed to 
0 Her curiam. Wesel will grant 5 of che record, but it | the court ſaid to the 75 ia 299 0 151 
of the 52 On ayer given, ſeveral gariances ou muſt ſue out a "Geir 1 7 ain] 
1 bd 1 5 appel. ant s council objected, that | and if he doth not peak, Jo» 7 "bis . 
the Fedaalok had failed of his record, on which the Aire fuciat was taken out Tet urnable at 4 
appellee prayed opens he Pap rh allinpaper,but and no return being Fiat 5005 | the Bi 5 
char 


the appel an $ council ob je ed, that a former conviction | moved again to be di 
e 


Was only p aded for delay and that 1 It was no bar priſoner muſt take a ne vx E 
within the meaning of Hat. 3. Hen. 7. The court | unleſs de can get the a appel days ang to 2h 1 
ſaid, Wy before Shar e; A roo convittion or ac- | may if he pleaſes; and accotdin Xs t 
uittal wete good'pleas in bar of an appeal, and that appear; when it became a ue iy he #2 
Nh Gatos has Bn L 8 two pleas. of a former acquittal, | | pellee ought to be arraip 7 ail On ul « 
or attaint, hut! that a al W remains as ar | E but it was the opiniboof the court, that thi appel 
common law, Vide Sa vale 3+ h. 38. I f lntmuſtatraign'theapp dike 0, J. ©. Hit, but j 
9 9 „ ca for the Traignmen 1273 | 
8 N.. v. F | commiencer but à revivor thereof, IKe 2 fe- ſummgt | 
Hilary, 8 W.3.. drmftrong . Life. See 2 Ro. Rep. 478. On this the ap p al yas arrign 


The appellee was indicted at the ſeſtons of Gael. ed by the appellant's counſel, "who. chi 
delivery for the county of C. for the murder of R. | and the clerk of the crown D. going to * im like 
4 and was thereon tried and convicted of 'man- | wiſe, it wk objected oy e ee counſel, that 
ughter. Immediately on ſuch verdict J. A. brother the appeal being eq nenced betore juſtices of ojer and 
fag e ſaid R. put into court a bill of appeal of Mur ter miner, and noe by hen: p, determined, was therefore 
7 der, and prayed by his counſel that it might be re- diſcontinued, ſo Fa appeal epending: Sy that 
ceived and filed, and that the defendant might be | this 5 . came in ßer time — they 
thereon arrai — 25 But before the 2 Was Ar- m 1 arraignment ing completed, wn figs 
raigned, he demanded the benefit of his c lergy and 
then the dill of appeal was by the appellznt $'coun- *. curiam. Though the appeal 1 
ſel read in open court, and the appellee appeared | yet it was BG diſcontinued, and 10 retur n of the cer- 
to it and prayed to be bailed, but refuſed to plead; | #iorars makes * e and is ſuſfcient to con- 
on which hie was remanded to gaol until, Cc. This | tinue it againſt the priſoner. - + - 
whole proceeding was entered upon the record of the "Then i it being queſtioned, on what due be appellee 
indidtwent, together wich the conviction of 'mah- | ſhould arraigned z toy ©8 15 ſaid, a civil cauſe is 
ſlaughter, and returned into this court on a certiorari, always on the pla fide, unle it comes. in by attach- 
and the appeal was alſo returned, but on the record | ment, and 'fo it was rule: oh this, caſe ; the next 
thereof no mention was made of'2ny x proceedings, he | doubt was, how the appellant ought to appear and 
appellee: was alſo brought up to the* bar by habeas proſecute : the court was of opinion every appeal 


2rpus, the return whereof being read, the #þpellant' | muſt nmenced in perſon, but may be proſecuted 
83 for a — of it, but — ſaid, it wuſt de | by attorney z Unleſs where wager of re in ſuch 
firſt filed; for it is not before us oh fed, and we can — ts | mu commence . and proſecute in 


order nothing concernin it till it is pro erly befq re us. | n alſt & where is no wager of batt}, 
After the hubert was 55% tlie a ale prayed 5 | 92 88 4 8 ecute . by Iatterney, for. which. 
clergy: to hinder Which the appellant took excep- there mul: b a ſpecial | JATAR of attorney filed: and 
tions to the indictment, convition, and trial; * ©" | if the ane 1755 by attorney, when ba ought not, _ 
Per curiam. This is the e hs record, in which e A * a diſcontinuance. \ 
ti cannee hey errors yo 282 are a ſtranger; N _ "Ont f N the court.ſaid 
aps the oner as rejeaſe thele errors.to | 'ca itted to 
| _ you — no warrant of attarhey filed,” and — 5 . bail 6" he” body 
not to ſpeak | — be heard in the cauſe; ſo the 3 Ay. 
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i 1 was not admitted to his bcbg on whit als 3, 468: i6 as held. = 
1 moved by his i eounel, that wo he ig be permit ; but & 10 tak King; and\fo.it was - 

| ap ene ; — PUB ; ke e 5 r > r þ — 3 


LH »- = =tzt- D — 


1 


Kut, on the fee 8 EW he 
nd * pop he Arnett 9 [Zance ti till another Jays 
iſ he nf have time 8 ad bail, and to plead, 
and every Ts ro be Ol as of this day ls 
At. the! time. 28 he appellee pleades "the in- 
7 Jiamer t and cohvictio of man laughter at a ſel- 
ons: of gaal-deltvery, Which was removed into a. 
ourt, and that po j as ent! 5s thereon g given; 
15 It the fime of ihe convidion he SY Wes 
| d, and then prayed his clergy, and cee 25 20 
AS A clerk, if 8 Cour 974 N54 bave * him there - 
to; and that aſterw 


8, to wit, Monday next 4 5 | 
the Merrow of the Puri 77 the Bleſſed Virgin Mary | bf 


by this court wit 1 555 
he DAYS 
be. 295 clerk, 
br Tac 


laſt, being demande 
ec not. be given againſt wo 
Jergy which I ha . 
Vu en in the han 
Ip uf ial averments ; 12 As $0 fe Tony ;and.murd: 
LA pleaded not rj Is 15 75 us, plantif 12 
at nie demanded the appel ee to p cad at Mme 
15 livery, and Wen he er. and t A 
980 4 


er ; 
© The replication being | fe, go ueſtion, Frag. on the 
bar, viz. whether a conviction © 50 ter on 1 
indietment of murder, | clerpy. ; allowed, gs Libs 
Bar to an appeal prece ent r co 7 4 5 with t 
e r both n returned, of the ſame 10 
fions, Which 3 is cofſiderec pd as one. day in /az, the 
ap ppeal Was Fee with 

ent to the convict tion | 12 90 the 1 7 
in ited this was a. caſe, at | common. law,. and 
A at. 3 Hen. 50 4 1. #198 extends not to. 644 
| woe A t, but ſublequent t to the indictment ; 
but the e6urt wete of ,opinion, that a former  convic- 
W {al was a good bar. to an 
man's life ought to be endangered twice 
_ offence, whi 


for thi 


he bene- - 


appeal, for Hat ng 
would have been the caſe, had not flat. 


N N 


c. iu | 


he indickment, and pre- 


* . 8 


— 


3 Hen. 7. altered it, by which an. acquittal. or convice | 


ion on an nn is 120 bar in an appeal 
leſs clergy be. taken theres e words of the 
being general, viz. in ny heal, without gut laying þ rought, 
or t6* be brought, and therefore extended to all appeals, 
Jubſeg 7 . racy? or concufrent; as to ergy it has 
„that praying of clergy, is having the 
ar; w 25 the Rlatute;' for by praying h is 73 7 , the 
Priſoner has done all lac he could, and hy de q It af 
the court in not granting it, When they ſhoul have 
done ſo, ought not to turn to his prejudice: here: was no 
regular prayer made for «rg at the gaol-deliv 
| — 5 che gefendant Was not called by the court to te- 
ceive judgment. If the court nezlect their duty, it 
ought not to prejudice the priſoner ; and t et the 
a in this caſe Was held a good bot. t. th e appeal, 
ut the appellee was not difcha BY the Michael- 
mas term following. Vide Mt 4. R 925 2. N Is 
"_ 7. "Salk. vol. een 15 re 5 


"By Kastel Car. 2. a 
given to the King upon 
1 


6 00 * im rn ee are 


cer, a 


ale,. and #444 liquors, 


the inetesſn his Majeſty's n and the for- 


feitures and offences withi ip. that act, which are Fom- 


_ within'the limits of the chief Mer of exgiſe in 
are to be determined by ee jioners 

yr ene of exciſe aol by the King, or 
che major part of them; or in caſe of an appeal, then 
15 the 8 of : appe-l for regulating that duty. 

15 Car. 2. an additional act was, made for 


Fa lecting the faid duty, Py preventing the 


2 therein, by Which! it was enazed, that no 7 70 
mon dieser ſhall fer u or alter, any bring veſlels, 
without notice thereo given to the office. of exciſe, 
er ſhall uſe or keep any private or concealed oe- 


houſe, cellar, or other place for the laying any beer, 7 


ale, or, worts in caſks 8, giher, than thoſe, uſed in his 
common bre wWhouſe, and which are openly diſcovered 
or known, e pain to to forte) t oe to id mat * 121 
back, copper, and and 

without ſuch notice 8 28 br lc 

4 22555 ſtatute it F- ehacted, that 1h an 1 
| tral be _ the a dae Huch, is ft to 12 wn. 


un- 
atute 


very; de- I 


43. 


Ee ER 


Was 1 "26d 
for t 


9 


9 


a F 


b. 
cab the parties, 


| 4 555 minutes 


| the 
| or the con one Nen 


; cardingly admitted as ſuch before Chief 
his chambers. 
mother, of the appellant, at the inſtance 7 op 
comes and demands the 


0 


7 


jo gin Tebhirity 6 tid en u Aiden 
ne and forfeiture which way g ge againit 
him, if the Judgment ſhould be aftirmed on the ap- 
1 and likewiſe to pay double coſts; 3 hue if rever- 
then the informer is to pay double co 
The laintiff*s council offered for 1 Paine, that 
the Jaws of * when an i 15 is joined be- 
ought to be tried by the evidence 
of witneſſes vive voce, and not by notes or minutes 


their teſtimony. That an information was a 


againſt him before the commiſfoners of che duty of 
ciſe, Hating, that he was a common brewer, and 
d keep 2 private ſtorehouſe, without acquainting the 
aid commiſſioners therewith ; whereupon he w 
found guilty, and that he a pea ed from their ſen- 
tence to the commiſſioners, 0 appeal, ore whom 
the informer did produce, as evidence, the WH phe 
taken before the commiſſioners of exciſe, and that the 
itnefſes who 10 evidence there were Mill alive; 
ere allowed as evidence by the com- 
miffioners of appeals, c. and now the queſtian was, 
Whether a prohibition ſhould be granted, directed to 


l them not to admit ſuch. evidence. 


"The detendant's council argued, that where a \juriſ- 
diction is creared by act of parliament, which gives an 
appeal, that muſt be the laſt reſort, and in that caſe thi 
court may, command them to execute their power, bu 
cannot reform their judgment, 

Pier curiam. The common law does nat require that 
witneſſes ſhall be examined vids duce, but Where the 
trial is dy jury. 

Theſe Apellton⸗ were W N in court, where the 
evidence is entered, and when that is done, the party 
has nothing to do but to appeal from; an injury, ſup- 

ſed to be done by an inferior court; and it is ver 

ir to tranſmit that evidence which was given before 


them, and upon. which they gaye their judgment... 


It is true, they would have the comnilloners 0 


peals try the cauſe de novo, which is contrary to 
way nature of an 2 7299 . e directs, 25 4 
commiſſioners of , witneſſes, 


roceed the oath 
' Jl e party : 4 5 lat reſort is in the 


conimi 1 of appeals, if nth 10 not meddle AY 


What is out of their juriſdiction ; which is not th 
; complaint now, but wands f e cours By method 


the zroceedin 8. 


5 mw 


2. 4. of the 
ET ence, Ceca c they e 


% ee 


Na Mod. 


Tai, 12 W.: . N * 22 f f 


* encer and one Maſon and Rigers haviaj 
been indigted and acquitted at Hertford attizes of th 


murder jt Sarah Stout, an appeal was brought Within 


t at WY | 


the year by an infant twelve years of age, next heir to 
e Ae 1 vol not neee in the writ to be an 
infant, and delivered to the under ſheriff Towler's 


clerk, in the abſence of Teuer; the appellant, after 


ige, and before the return of the writ, choſe the 


who was ac⸗ 
17 Holt, at - 
After the OE was :returnable, the 


writ. of the ſheriff; . 
without any aſſurance that the infant was the appel - 
lant, ot that the perſon who accompanied him was his 

mother, delivered the writ to them, which' they de- 


ene g ſheriff confelſing the abore partictiſars, and 
being . by. rn 3 further, 
that on the receipt of the writ he. bad ſent à co 
thereof to Cowper, the brother of the defendant, and 
1 notice to eee himſelf ; it was ur 
LIES * when 10 


mother of the deceaſed for his guardian 
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the writ was ſued out, it was not e 
_ 2dly, That admitting it was properly ſued out, the 
appellaht had a right to demand it of the ſherift, who | 
could not refuſe, to deliver it, without render}, . 

i 

he ſame after ſuch denial, and thereby ſub- 
jeed the appellant to fine and imptiſonment, See 
3 Bulſt. 97. 1 Rol. Rep. 240. Latch ig. Th t the 
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material, till the writ is 
returned; and till ſuch return made, the ſole right is 
In ene ane. ũ 3 
To which it was anſwered, and reſolyed by the 
court, that the uſe of a guardian is to purſue the writ 
when it is before the court, and not, as here, to com- 
plain of the officer for not making a return; and that 
| any body might ſue our the wiit for the infant, as 
well as enter on a diſſeiſor of bim; and. there is no- 
body in law whoſe Wit it is, before the return, 
but the infant's. zdly, A perſon of age may come and 
recal the writ ; but the preſent appellant being anzin- 
fant, it is otherwiſe, and he could not releaſe this 
ſuit; and if he, at the return of the writ, had, been 
reſent in court, and the guardian not there, he 
Nögld Bavk been nonſuited, which puts an end to the 
appeal. Latch 173. And this ſhews that the infant, 
after admitted by guardian, has nothing more to do 
with the matter. The court indeed, in their diſcre- 
tion, may ſuffer him to diſcharge his guardian, and 
diſavow the action; but it mult be done in court, 
and the court may refuſe to do it if they think fit. 
And if an infant pending a ſuit in rep, Ic. comes 
of age, and judgment is given againſt him, he ſhall be 
fined: The law in'this caſe'takes care, that the guar- 

dian appointed by the court, ſhall ſue for the infant; 
and it would be ſtrange, if an infant who can only 
proſecute by his guardian, ſhould be able to diſcon- 
tinue his writ; of by himſelf diſcontinue out of court, 


here, {ihly, The exiſtence of a guardian here is not 
if" | 


8 — 


vou ought to have convenient time to plead; 


N — 


* 1 


* | 


ter, but not proper to be done. Some, Treby. in par- 


ticular, alledging, that an 5 505 was an odious * 
vengeful proſecution, and therefor no! be. 
Encouraged 3 Holt, with great vehemenge declared, 


refore ought not to 


that be Was furptiſed thet any ZngliÞman. ſhoul 


brand ah "appeal With ſuch a name, that he himſelf 


conſide red it as a noble proſecution, and a'true badge 
of Engliſh liberty, and referred to the ſtat. of Glouce/t 


4 


and the, commentary thereon, in 2 Iaſtit. V. Wade _ 
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- The defendant was found guilty of manſlaughter, oh 


an indiament for murder; and the court at the O/d 


4 


 Baily being diſſatisfied with the verdi&, ſentenced him 


PI” 


to eſeven months impriſonment, ' according to the 
ſtatute 18 El. c. 7. And being thus in the ſheriff” 
cuſtody,” an appeal was brought;' to Yeh ne ſheri 
returned cepi corpus, i. e. I have taken the body, but that 
he could not bring it without a habeas corpus. 
Per euriame The return is not good; for it ſhould 
have been, I have taken the body, and 


turnable immediately; and you muſt be well adviſed 


how you file this return; and the return being aniend= 


ed, a habeat corpus taken, and the appellee brought to 
the bar; and. the abellarit cafe, who appeared ; 
after the appellee's arraignt ent, the council for him 
demanded gyer of the writ, and time to plead. 
Per curiam.” Of right you ought 
but fince-the defendant” has had his-dergy . before.on 
the indi&ment, and ſo has a ſpecial matter to 1 

C Dutt 1 

muſt be as it were 1n/tantly, and as of this day, and n 
imparlance-entered; 'aftid the 4 was colpmitted | 


to the*cuſtody of the marſhal. Vide Mod. Reps vol, ia, 
p. 416. TH oh 'S 8 i 2 . 22 n 2 ** 4. 11 þ. vol, 440 & 


4 


5 6 ie yo eee 
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| On an appeal of murder, for the * of ee 


lant's brother, a conviction of manflaughter and c 


1 
1 


defendant was convicted was bitious, or if this plea 


was ill pleaded, the defendant muſt plead to iſſue. 


what he cannot by himſelf continue in court. As to 
the third objection, though the court had not poſſeſ- 
ſion of the writ till it was returned, yet certainly they 
may bring their officer to an account for what writs 
he has returnable in this court, and puniſh him for 
any abuſe in relation thereto; and ſuch miſdemeanor 
is a contempt of the court; and Chief Juſtice Holt 
cited. the caſe of Starkey, ſteward of Vindſor court, 
where it was adjudged” that a miſdemeanor in art in- 
ferior court is an offence againſt this court; and alſo 
the caſe of 28 H. 6. 28, where a ſheriff was fined 40 J. 
for refuſing to make a return; and ſaid, if any ſheriff 
had ſerved him ſo, he would have laid him by the 
heels. And'obſerved, that in this cafe, it would have 
been better, if the writ had mentioned that the appellant 
was an infant, though it was well without it: and 
returning the writ to an infant and a ſtranger here, is 
the ſame as if he had delivered it to a ſtranger; if we 
ſuffer this to go unpuniſhed, the King's ſubjects muſt 
expect little juſtice, as the ſheriffs will then have 
it in their power to anticipate Wet wth And this 


writ could not be granted of courſe ; Wherefore the 
appellants petitioned the Lord Keeper for a hew writ, 
who on conſultation with Tyehy, Chief Juſtice of the 
Common Pleas, Sir John Trevor, Maſter of the Rolls, 


3 r 


ment, where he Was. 


and Juſtice 2 owell, agreed it was à diſc retiona ry es 


day, put in his f. 
on a future day 
abſen tre, we 
And no it appear 
were not fifteen days 


And therefore an exception was taken to the indict- 
ment, that the breadth of the wound was not ſet forth; 


but not allowed, becauſe the depth of the wound, 
and the place where it was, were aſcertained ; and 
the reaſon why ſuch preciſion. is requiſite, is, that the 
wound may appear to be the ſame identical wound, 
and a mortal wound; and both theſe ends are an- 
ſwered by the deſcription thereof as ſet forth in the 
indiament. The indictment was alſo excepted againſt, 


for that it ſet forth, that two other perſons were pre- 
ſent and abettipg, without ſaying in what county. 
But this exception was alſo not allowed; becauſe, 


however that might be with reſpect to the abettors, it 


could be no exception for the preſent defendant, who 
was charged as principal, it being laid in the indict- 


Holt, Chief Juſtice: The benefit of dem, and 


| burning in the hand, is no judgment, And if a man 
is convicted of man/{aughter, and no judgment of death 


given, autre vis convit, i. e. a former conuiction, is A 


good bar of an appeal, but conviction and benefit of rey : 


is: and if a perſon is convicted of man/laughter on an 


peal,” the king may pardon; the burning in, the hand, 


which proves that it is no judgment, or elſe the king 


could not pardon it. And at. H. 7. has taken away 
the judgment of delivering over to the clergy, but di- 
refs a mark to be put on the party. Vide Mod. Reps 
Vol. 12. p. 642. "fl 
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21 By! Eafter, 13 V. 3. 70 lmott v. Bur. AGES 
Tbe deſendant being brought into court at another 
the matter was made a concilium in his 

** itz od Tei 


"2 


| have been, I have taken the bo nd have it ready, 
and then the appellant may have a habeas corpus re- 


to plead inflanth; 


allowed, was pleaded in bar, and held to be good; but” | 
it was alſo agreed, that if the indictment on which the 


panty plea, and was remanded: and 


l * 6 1 222 5 * 1 x 
d, on ojer of the writ, there 
between the ige and return 

| thereof; 


: 


* 


ſuch and ſuc 


_ 2 aſke 


9 , 
; * 
| | 1 . 
tmereof; ſo che plea was, witha-protefandh chat che ap- 


vellee ought not to anſwer the writ: for want of a ſuf- 
en — of days between it's 'te//e and return; 
and in his plea; ſets orth the indiament before the | 
grand jury, Ce, and a capie thereon at large, directed 
80 the ſheriff of . London, by virtue whereof he was | 
taken, c. thut at the gaol-delivery : of * Newgate,” at 
the Ol 1 Juſtice-hall, in che pariſh: of Mc. before | 
ö juſtices of aſſine and their aſſociates of 
gaol- delivery at Newgate, the indictment was delivered 
in: and that he the appellee Wwas by the ſneriff of 
_ London brought into court, and ſets forth his arraign- 
ment, and plea of not guilty; that a jury was then and 
there impanelled, viz. A. B. Ac. chat the jury found 
him guilty of mauſſaughter; that he was immediately) 
s what he had to ſay, why Judgment ſhould not 
paſs; that he prayed his s allow 
him; that he then and there read as a clerk, and was 


* 


he coutt; and avers identity of perſon, wound, c. 


N hand, and confined eleven months by 
f | 


and ſo concludes, that he ought not to be put to an- 
ſwer again. To this.'a.demurterg and joinder in it. | 
| | d, that it appeared that the judges | 
before whom. the trial was; were judges of gaok-deliyery | 
of Newgate; and it, does not appear the defendant was 


iſt It was objecte 


in the gaoh of Newgate, ee. 
© Lnſwere,, That Objecdion would deſtroy all pro- 
ceedings at the F ; the indictment is fou 

before juſtices, of the peace, and by them ſent to the 


a 


Juſtices, of go] 


juſtices of gaol | 
Aida, And the general run of precedents is, that 
the party came in in cuſtody of the ſheriff, to whoſe 
cuſtody, for, the gauſe aforeſaid, he was committed; 
And ſince he ſays he was in cuſtody of the ſheriff, of 
London, and ſince, Newgate is the county gaol both of 
Landon an Aidadlgſer, We ſhall , intend him in the 
ſheriff's cuſtody in Newgate, | as; by law he ought to 
e: and we muſt inten New ate to be the county 


I 


1 


protęſlando, he had waved the advantage of it. 
But to that it was anſwered by the other ſide, that 


chief at the ſame time, he would have waved the abate- 


on. 
pleads ſuch matter in abatement, which denies the 
appellant's right of appeal, as that he is a baſtard, or 
that another is his heir, he ought not to plead in 
chief, becauſe, ſuch a plea would admit him capable of 
ſuing 3 to the plea in abatement ; but in that 
very caſe, held by the ſerjeants at bar, he may plead. 
over in favour of fe, Ang ſoin this caſe. the court beld 


2 'd 
* 


lergy, which Was allowed | 


of elergy, 


-delivery,; and the commiſſion. runs for 
gaol-delivery;for. Landen, and another for 


— 
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© And at another day, 


WE 


and pleaded to it, it made it g 
ment; and for this 7 Ed. 4. 15 4. was ſtrongly inſiſted fe 
But note; that book ohly ſays, that where a man 
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4 he not attache days before, 
Ae! and he not attached fifteen days delore, the I 
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as the conſtant tourſe for ex edition; und- the book - © 


of y Ed. 4. 15, agrees the appellee ought to plead over, 
where he does not deny the appellant's title to the 
action, which is not done herne. 
* Objeftion; Fhis trial was now above a year ago; 
and they conclude, at appetrs by ube record © inthe 
Old Bailey, whereas by an act of parliament all the 
records of gaol- delivery are to be moved into the Ba- 
cheguer, into the cuſtody of the treaſurer; and though 
a record be not local in itſelf, yet if they plead it in a 


certain place we may traverſe it. 


Holt. Suppoſe they do not remove, tße record, fall 
that turn to the prejudice of another? And that act of 
which you ſpeak is grown obſolete, for indeed they 


do ſor the moſt part remove them into this court; and 


if you pleaded nul tiel record, a certiorari would go to 


the jadge of gaol- delivery; and if he did not certiſy 
a record, then it were for your advantage. And he 
remembered a caſe of appeal, where the appellee 


pleaded a wk addition in _abatement.; viz. that he 
was an inhabitant of A. abſſue bor that he was an in- 
habitant of B, as it was laid, and he was ordered to 
anſwer over to the charge; and though he might have 
pleaded a conyiftion of manſlaughter, and aſlowance 

| Yet to, lie open to.” the, appeal, he pleaded 
not gulty, And it came 10 trial on both zfſues ; and 


[| 2s, to. the iſſue of net gui, he was fqund guilty of 


ſtant practice is, to lay bim an inhabitant, Ehre, the 
Een life heu may 
Plead a ſpecial matter. in bar Fe guide too / hut 


Alter and elexgy 182 


| good bar of the appeal, without diſpute; but the only 


no diffetence.. ES 


to 
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| pleaded in chi, be we that, advantage; for the 
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| the defendant-appears and anfwers, without taking 
advantage of this fault of the writ, as if it were in 


W* 


of the writ is thereby cured. 


8 2 8 77 * J > 4 
" iJ 2 FS I TL 1 a by * * 
” — a 
N . 


N 


11 
527 


Fry - 
33 48 # S 
And 


"2 


| „„ . 5 2 wo | | ; | 
| 44d therefore the court gave-judgniedt for the de- |-nryplen;" At fit dhe court Am tn t ut e 
— 1 on the plea in . he appellant'b coun- -ples could. not be received Without an uſpdauir, ioni 
| cf, notwithſtanding, moved inſtantly for leave to | minal gauſes not being excepred dt of the act, (che 
3 charge the defendant in cuſtody of the marſhal, the | *exception of appeals in us relating only to” te re- 
; Judgment being in bar on a bad wit, according to | | cedin —— f * 
R en Klee, deren though: this 
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Y it bei raign their j ent to their 1% without un af 1 Hare we cr, 2s 
3 5 r 3 the motion -was for the moſt part is dilatory, yer it is mot o In tuie caſe, 
granted, but the matter was never moved again. Vu for the appellee mut plead-over, aud iffur joined'on 
Shed. Rep. vol. 73. p. 4 J chat, a well s on not guilty and both may be [tried 
NPE. CE a ee any eel oats KISS F _ 
Trinity, 15 N 5. 2 F of the nase peine Mae. ; The, \eviter che de 0 
| ; 4 N II | menirethould henry per he ied” am routes 
Per curiam. The original writ of appeal 'ought to be of term, and that the appellee ſhyuld:yermed at the bar, 
N non eff SD os oe ne of not tobe found, be- on which the appellee was . 
fore a capias is awafded. Vid Meds Rh. wol. 22. the Marſhal, begnuſe none eld bel ben rod fer 
, 4 e 8 e + | body: for him, the court faid there muſt be four bail 
| 1 | JET AS 1159 i Ws „, HOG | JE eee en een 
nf | ehnas, 5 Ann. Culliford's Caſe | f ; fage © 55 V L199 e eie 
© Robes 1 e murdir in e after, 8 rin dme v. Bbruen. . 
the country, and an appeal! brought, and time given || i pe nn ha Lotte e 
by the judge of age, fl the next affze, to plead; du- 1. 5 . hon rd per * 
ring the interval, the appellant brings a Babeas cor * 9 "uk Wane an inſular trier s Mete 
pur and certiorars to remove the record, and body of * br . eaſes? 169 * 5 n 
the appellee up hither, and at a judge's chambers, the Pe @ » mer om K bc . Lr perfor 
parties agreed, ſo that the appellee was let go on bail. —— 4 > ber 4 Aich Da Aer 
be agreement being now perfected, and à releaſe ne, in Lowe 9 45 peil 1 bat p44 r 
given by the appellant, the appellee appearing on 3 eo _ yds 14 ka: in ig: mt . 
| fis recognizance, his council moved to have him | _ 8 N. wg irs bevy ay mich ſabe ian > 
| biſcharged, producing the releaſe, and the appellant's d he EY FEST OH dy furan gt Hop le 
council appeared to conſent to the fame. | Ne moved to/have Yet Wikn-Cmitied'Þ 
Per curiam The certiorari and habzas corpus muſt be guar dnn in cb sure. Tis bst hi; that if "th 


returned here, and then when we are poſſeſſed of the eſendant pleade this in abatement, the ap 157 
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record, he muſt be arraigned on it, and then plead | (7 e e. n 
the releaſe ; of if the appellant be not ready at the re- fn confeſs "bis plea, werden ary rev ſr app 
. to n r 9 2 ke . does not ap wth | iv 3 a aa 7 Pry Am ew Cor 
the appellee ave a ſcire facias to compel him | RL nent a he old hy 6 
fo to do, and if he does riot appear at the return of peſfam appeliee being Rr and the 
ſuch wo he ſhall be 'woyſuited, but the appellee is che wie. wr od hr ** * appeal by Pill. but the 
not thereby diſcharged, for here being a record againſt | ** I l — thie ton. oof a tara 
him, he ſhall be thereon arraigned at the ſuit of the as” Chi ef fuſtice. — 5 War ig e TY 
S K r en the cuſs of Watts v. Brains, 3, Co, Entries; for thete 
ves * 3 againſt him, 575 een be n , . SC Rar ter, TC 
diſcharg his caſe was compared to that where two r nal a wool ata bas i665. ant 
indictments are againſt a perſon for ont hg, as one eee ee * . bar, og 
by the 138 4 wen , ans 2 by A grand | tending to take advantage of it after trial; the court (aid! 
Jury, and he is arraigned, tried, and acquitted on ene || chat ce they would fot piesd the inge, in'abte- 
of them, yet he is not thereby diſcharged, but ſhall ment, the court-would «ate the fit aper 4e 
be arraigned 'anew on the other, to which he may and ordesod Ie tobe WHIT: this ths fp 5d Sage 
Plead the former acquittal on _ Os. but now the pez ds in court, na Nr Nor nee eg 80 ot | 
common cate 18 to:try the party on' doth e nr he Was der he therefore the court i- 
ments at once. Vide Mod. Rep. vol. 6. page 229. ally does abate the . 9 - vi . | 7· N "4 
| Deel 5 | Holt, Chief Juflice, ſaid, that if the appellant hat 
Hilary, 4 Ann. Brown v. Dyer. | _ been in court then, Rs muſt have t — a' writ 
N 3 ; | to have brought him there for inſpedHien ; en whic 
In this caſe it was obſerved, that in an appeal for the appellant brought another 7 by bill, — 
murder brought againſt three perſons, and judgment | declared againſt him in caftody of the Marſhal, and 
thereon, they may join in a writ of error, though in the appellee being arraigned,” immediately detnurred to 
law they are ſeveral judgments ; or they may have ſeve- | the appeal, and pleaded nes guilty ; the” Court ofder- 
ral writs, according to the nature gf the caſe; if ed the abatement of the firſt appeal. tb" he entered as © 
there are ſeveral judgments on one recognizance, | the; firſt day of the term, and that the pleading 
and no joint words, in that caſe it was doubted whe- | to the ſecond. ſhould be ry Sin thas'd 
. ther the writ ought to be ſeveral; it was held that the | qemurrer might de First determined and for av 
r e move ET! according to the form | end made it a qonfilitim"to be argued in Trinity ter 
of the recognirance. Vide Had. Rep. wol. 11. p. 7% ̃ following. Ser page 64 of this work under head Amend... 
ment. ; p--4 # 4 


© Eafter, 8 Ann. Young v. Slaughterford. _ | _ The appellee prayed to de admitted to bail, which 
| | | | ſ | the court ſaid they could do, on iſſue joined, demur- 
The defendant was indicted at K:ng/?on aflizes for rer, or where they take time to tonſider of a matter, if he 
the murder of J. L. and the jury there acquitted him | could find four ſufficient bail, who would be bound 
againſt evidence, Halt, Chief Juſtice, who tried him, | body for body, but thoſe offered not being approv-' 
remanded him, and ordered an @ppea! to be brought ed of, he was remanded to the Mob. Vide Mad., 
againſt him, and the appellee being brought up by N= e, . page Is. 
habeas e ; % Rd Fer. 35, IEA et sia 
appeal was accordingly brought, and being ſet to be - Zager, 11 An. tingian v-Chirlaen.. . _ | 
vill in which be was refident, was Shauford, abſque bee Is an ajjpeitl+brovgttit by the Wit, for the murder of | 
that it was Shad. : s _ © | her huſband, on a demürrer, theſe two points were. 


The appellant's council faid, that the appellee's-- | infifted n 4 4 
plea was not to be received without an antit ſince TY That is the wit, ue 7 in the word appellant; 


| the act for the amendment of the law, it being a dils- | abbreviated, was turned up, and therefore ws 
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. Inhabitants of Hagia 2 Fare 1. 


was made to ſeſſions: agaiolt an order of * 
nd not ſaid by whom the appeal was | 
it was ä that this was a limited juriſdichi 1 
and that it ought to appear by whom the appeal = | 
made; yet there 2 ſeveral. precedents conſormable 
thereto, though four to one in 
not to overturn a: great number 
reporting that moſt of thoſe 
Yorkfoire were ſo ;) for this reaſon; onſy, 10 court 
confirmed the . Vide Forteſs 


s Nate fo 
| „ 6 G. - Anonymous, 
"Ons 3 ee * 
the court return, that the app 
want of fix days notice, which 
bad appointed-to be given of eve 
Per curiam. The return was 
ropereſt judges of a 
and all courts mu 


Vide Stray vol. 1. page 315. 


The Borough 2 Wo 


T_ rate for poor, and an appeal to a borough ſeſſions, | 
there being a clauſe in flat. 43 Eliz. 
that juffices and ſeſſions of boroughs ſhall have power 
exclyfive of t the county. Pide = b. 325. 430 


On prayer of Qyen of the 
Ee exigent we _— an 


8 1 was lube ar 


it was one, Was aid 
Iunce ie, that appearance and nein 


was fued out in. this action- 

Tuche. ahiection ĩt was anſwered, 
jog up ae + being no, knows: abbrevi 

es ſot nothing 


argued 


Faber, 12 Geo 


EN Wr 


that haui 
againſt 
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law. ; Sfak, 9. Se l. 39 4 

4 C. Ves cafe. AG: & 
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- To the Hand, it was obſerved, ds this was an li- 
gent fued out between: the ſame parties, that the c- 
To was; pa that there is no variance between the | 
e, though: there, is ſomething: more 
contained. 56. be 3 than hat is in the exigent. 
proceſs.in this action this | 


d "thereby 3 to be the ei- 


d. that this diſcontinuance, if | 
Ll ns and that the 1 
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they might at a fare 
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The King v. the Inhabitants 4 Neri 
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an order of ſeſſions, made in this matter, for 
ing an order of removal, becauſe the juſtices order was 


dared the 21ſt 705 and gh Koni * was ugg tin 
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8 1 101 In b er words er ; 
was anſwered, that by. the expr ords o 

Range 0 We 5p Fir to be the next ſeſſions after the 
parties fin 108 em 5 a grieved, which is not till the 


removal, GY for ou Rp appears in this caſe, Michael- 
mas ſeſſions Mighe. be the next . 2 fter the * 


ance, ang ſo Jin the caſe ale of t of 

. Se Phe 93 Southampton, eee 1 dh. f. 

thi 1 6 

Tube court agreed to ob deeper; and 90 55 or- 


155 of ten 10 affirmed. —* Free Fra. vole 2, . a 


* 3 G55 2. . _ 


In an appeal of murder, it appeared the e 
was convicted on — indiQment, but pardoned on 
the report of the judge; and after iſſue joined on the 
appeal, he moved the court to be bailed, which was 

8 the prefum tion being againft him contrary to 
Banbridge renſe. Atrial at lar being ordered in this caſe, 


on the day appointed moved to put it off 

ther day, on which the court took the appelleeꝰs or 

recognizance in 500 l. to appear the la 35 of the 

. and ordered that nothing ſhould be dont 
revious to wp: day n 3s for the: trial, that 


1 was a diſcontinuance, ''the- appellee might 
ike advantage of it: and . laſt day of the term 


| the appellee was diſcharged, the e 155 av rrp 


ing · e Bl 2775 


The « deſeodnt ehe r been, proſecuted 
on. t 


985 e * myrder cat Wes ul 


band, who. was 2 priſoner in the 108 1 ſh 
_ cuſtody mural a „the warden; an U having gn. 
5 2 Wader i dn” jo Lig 1 55 
2 1 be e fo was follow with an ap 

ar 


2 Crois 4 ed to 
maler ennelg for 2 15 upp 5 ; No 
7 and the writ runnip . Zaſtel, 
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and 9105 Stracy, e to the A 
Dy Wen is, wor 135 ant /þ 15 mad US, i. g. 


fecure. plication. was made. t f 
the King fc 5 10 fle rlede ts icons : bs » that 
ths 4p appellees were both i in. cuſtody on it, wie no 

ecurity had been given, and 7 Wilt ſetting f bt 


ame 11155 28 Hon before. 1 9 7185 Van Boe 


eriff had not taken any, as he 7 
ad been put by way of condition 


t was argued, that the /f 7 2 
giving the ap pelle a Money again WEE : 


4. Pledges and abettors, it was not à matter of 


 Michaelmas. 12 Geo. 2 King v. the Inbabitans o St | 


An order was made by the jultices at Klon to 
aake a rate on other pariſhes, becauſe that pariſh was 
not ſufficient, and though it did not appear ir wheth er 
the order was made before the ſix days work done, or 
wy yet held well; and that i it was lounges on Hat. 


or 
ſecurity ſhould be entered into by perſons ty. 
To les poo Attorney General aſwered, e It - 
ſufficient e were pledges at any 5 time befor ; 
Gro. 5 2 Jones, 154. 9 Co. wee 
r0. Jac, 413. | 
In reply it was obſeryed, that, at that ca 
lee would never haye any rem all been ye poo _ 
ty, if be was convicted 2 — entit pl to _ 
e Was * Ayo E appellant Na neyer 
prop judgment, and it ou artifice to elu 
the law ; hut 0 fe Lower Jing WY Po 
for 


do nothing in it, but fai 12 1 7 I have 
mad you,, 75 wrong, the defendant might have ad- 
"ay got it, and therefore ues an make ur order 


s GY. ene ben the writ bein 
14 5 py the appel legs bro t up. 4 — 


16, and turned over to the cb, | 
ma to have the fd our Kong's Be e — 25 I 
it of chere being no- pledges, and the 1 1 were 
opinion It Was a very 99380 n, 2nd 
dation to ſuperſede the writ, 2 laid it Was for in in 
er p ee for th thay avi} 9k the writ. as 
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and not 40 contrediet the 
fin at of "A wi, ag DEITY tbe rig oe: 


4% 3s 


. 


e 
e | 
rity being tecited as an a& done, they muſt take it to 


be ſo, and could not relieve. 


On this the appeal | 
appellant's huſband was a priſoner in the Fleet, under 
the cuſtody of Bambridge, the warden, who tnade an 
aſſault on him, and, contrary to his will, carried him 
to. the houſe of Corbet, a victualling-houſe within the 
Fleet, and there impriſoned him, where one ] bite then 


lay ill of the ſmall- pox, which Caſtell had never had; 


that the appellees had notice of this, and were deſited 
to ſuffer him to remove to another place in the priſon, 
which they refuſed, and afterwards Ca/tell fell ill of that 
diſtemper, and died in Corbet's houſe, whereby the 


count concludes the appellees were guilty of his mur- 


der. | 


Without ſtaying fora copy of the declaration, the | 
appellees immediately pleaded not guilty,' and iſſue was 


joined, 1s n e ee 500 Jo $logs vel 
The appellees council moved;that they might be 


bailed; and on debate, the court were of opinion to- 
bail Bambridge, and not Corbet: the reaſons they of- 
fered were, that Bambridge had been acquitted, which 
was a ſtrong preſumption of innocence; and the judge 
before whom he was tried had certified that he was very 
well fatisfied with the verdict: they ſaid they would 


bail in all caſes after an acqguittal on the indictment, 
unleſs the judge was diſſatisfied with the acguittal, and 


it was for that reaſon they denied bail in Slaughter 


ford's: caſe.” 


As to Corber, there was no foundation to bail; for 


they denied that it was of courſe to bail in an appeal: 


ſide by certiorari, there muſt have been four. 

The appellees council moved the court to fix a time 

for the trial, having agreed to take ſhort notice; but 

it being by original, there was a neceſſity to have 
a 


fiftee n days between the ze/e and the return of the 
diftringar, and they could not be tried on the uenire, 
becauſe being in London, there could be no trial at 


bar, (the citizens not being to be brought out of the 
city) and as it muſt be tried 
be a diſtringas. „ ͤ MT ahed.. 
Towards the end of the term, the appellees moved 
to be diſcharged, there being a diſcontinuance, for that 
no venire had been taken our, and in appeals, 


which are a recent proſecution, every delay is a d/- 
which, Cro. Zac, 283. & 


continuance, in fupport of 
Tely. 204, were cited. 1 | 

On conſideration, the court held that it was not 
neceſſary to take out the writ, and make it returnable 


ſooner than it might be, though it muſt bear ze/e the 


day that iſſue is joined, and then the appellant took 
out a venire, teſted 23 Other, and returnable 25 No- 
vember, which the court conſidered as an affected de- 
lay, and therefore admitted the other appellee, Corbet, 
to bail. They obſerved, that the cauſe might have 


been tried the fittings after the term, and then on ac- | 


quittal, he muſt have been immediately diſcharged by 
the judge of ni pris, according to lat. 14 Hen. 5. 
cap. 1 | | Thy „ A a ridge 

The appellees being out on bail, appeared on the 
ſeveral continuance days, according to their recog- 
nizance, and the appellant alſo appeared. The be- 
192 of the term the appellees moved for a rule on 

r. T. the officer, who keeps the records at the Old 
Bailey, to attend the trial with the record of Bam- 


Bridge 's acquittal ; (he not being allowed a copy of it) 


but the court refuſed to make a rule, and ſaid if the 
record was brought, it would be no evidence, 


On the 26th of Jann 


inſiſted that this is a civil ſuit, in which he might be a 


witneſs, but the judge ſaid it was to this 5 a cri- 
minal proceeding, and therefore he could ol 8 wit- | 
f 55357 and her three children, from Llanrhhydd to Den- 


neſs; after a long examination of witneſſes, the jud 
directed the jury, that if they believed Cel was fo 
carried to Corbet s againſt his conſent, and was there 


detained, and that Bambridge and Corbet knew the ſmall 


ox was there, and that Caffell had not had it, but feared 


it, and defired to be removed, or not be carried there 
_— pts 


was arraigned, /tating, that the 


ſo Bambridge was bailed by two perſons, body for body, 
who. juſtified in 1000 J. each. In this caſe the court 
agreed, that in an appeal by writ on the civil fide, two 
bail only are required, but had it been on the crown 


at niſi prius, there muſt 


January, the trial came on at Guild- | 
hall before the Chief Juſtice, and in the courſe of the 
evidence, the appellant's council called a quaker, and 


Appeal. 


| at all; chat he caaght 'the dall pox gt. Bg and 


S. C. vol 1. page 114. 4 


Bite, 
died thereof, then the appellees would be guilty of 
murder, but if any of theſe facts were not proved to 
the ſatisfaction of the jury, they ought to be acquit- 
ted, afid there being no pretence to charge either of 
the appellees, the jury brought them in nat gui. 
On the acquittal the appellees moved the court for - 


leave to proceed againſt the appellant, (who was then 


in court) on /tat, Htmin/ter 2. cap. 13. but the 
judge ſaid he 9 ar the iſſue, and that the 
application was proper above, ot by writ of conſpiracy, 
and all he could do Was to record the verdict. | 

In February following, the appellees appeared in 
court, and having given a rule on the peſfæa, which 
they then produced, and nobody appearing to ſay any 
thing againſt them, they were diſcharged. Vid Strange, 
voll E. page 854. Hit - Gibbuns page 9g... 
Micbaelmas, 11 Geo. 2. De King v. The Inhabitants 0 


f > op Þ 4 13 OOTY CES "PE... 2 
In Eafter term, 10 Ges. 2. A rule was made by this 
court to ſhew cauſe why the order of ſeſſions, and al- 
ſo the original order made in this cauſe for quaſhing 
the original order made in the ſame cauſe, for remoy- 
ing W. C. his wife, and E. and A. their children, 
from Hedingham Sible to Finchingfield, (both in Eſſex) 
ſhould not be quaſhed, and why the original order 
ſhould not be affirmed. e 8 
In this preſent term, the original order made in this 
cauſe for the removal of the above pauper, his wife 
and thildren, was quaſhed, and ſo was the certiorarr, 
as to the four orders firſt mentioned in the return 


to it. n ; n | * | 7 
The fame day a certiorari was granted to remove all 
orders made by the juſtices for Z/ex, between the inha- 
bitants of Finchingfield, and the inhabitants of Heding- 
ham Sible, concerning the ſettlement of the ſaid pau- 
n 4 10! ow ents D 4 
In this caſe there was five orders. 
The court were of opinion, that the four firſt of 
theſe orders were not properly deſcribed in the cer- 
tiorari, [ore being a variance in the words, his and 
their children.) They ſaid the fifth order was well re- 
moved, being rightly deſcribed, but the ſame was 
given up as a bad one, having been made while the 
matter was depending before the ſeſſiunsg‚ 
he court therefore quaſhed this laſt order, which 
was well removed; and quaſhed the certzorari, as to the 
four other orders which were not well removed by 
ſuch certiorari, for want of the paupers being properly 


deſcribed therein. | 


This matter coming again before the court on the 
ſecond certiorari; the council for Hedingham Sible, 
objected, that the third of the ſaid orders not having 
continued the appeal by a proper adjaurnment, but 
only referring it to the judges of aſſixe, without reſerv- 
ing the determination to themſelves after ſuch opinion, 
that therefore it was a diſcontinuance of the appeal, an 

the /z/ſions. could not take the matter up again, conſe- 
F- the fourth order diſcharging the original or- 

EE . 

e council for Finching field did not attempt to ſup- 
port matter, 000. | PIE. 
Tee. Chief Juftice ſaid, the former order was only 
a conditional reference to the judge of affize, without 
any continuance or adjournment, and that therefore 
the latter could not be valid. | 

Per curiam. Let the order of /e/fions (being the fourth 


of the five orders) be quaſhed, and let the original 


order (for removing the pauper and family from Head- 
inghim Sible to Finching field) be a tmed. Vide Bur. 


1 1 


Hilary, 10 Gee. 3. The King v. The Inhabitants f 


Llanr hy s 
Two juſtices for the courity of Denbigh, removed a 


igh. On an appeal to the ſeffions by Denbigh, the 
order of the ſeſſions was quaſhed, but the inhabitants 
of Llanrhydd not being ſatisfied with the opinion of 5 | 


accordingly was agreed to be as follows : 


court, moved to have the facts found ſpecially, whic 


That 


Töbst J. M. Eſa; and 7. J. Clerk, temeves the 
above paupers 
Mey, 1768, from the Haid pariſh of Llawhydd to Ru- 


then, who were accordingly delivered to the officers 


of Ruthen, who maintained them for a while, and for 


ſome time after at the joint expence of both'patiſhes : 
and notice of appeal to the ſaid order being ſerved on 
the officers of 7 Had, by the officers of Ruthen, on 
the morning of the quarter ſeſſions, previous to the filing 


of the ſaid appeal,the officers of Llanrhydd conſented to 


take the paupers back, without troubling the pa- 
riſhioners of Ruthen to appeal ny ſuch” order : 
whereon the faid pariſhioners of e N. by order 
ſigned by J. V. and D. P. elerks, dated 11th of Jan. 
1769, removed the ſaid paupers to the pariſh of - 
bigh, in the ſaid county; which pariſh appealed 
againſt the order, and on ſuch appeal, the ſettlement 
of the ſaid paüpers was proved to be at Denbigh. But 
it appearing in evidence on behalf of Denbigh, that the 
faid order of F. M. and J. J. removing them to Ru- 
then, as aforeſaid, had not been appealed. againſt, the or- 


— 
= 


der of removal from Llanrhydd to Denbigh was quaſh- 
Wer thao ao hg, 


On motion to quaſh this order of ſeffions, and a 


rule obtained to ſhew cauſe, it was objected, that 
though. an order of removal ſubmitted to, and not ap- 

aled from, is cuncluſive on the . pariſh, yet 
die general maxim is to be underſtood to relate only 
to a /ubſiting order, and not to a deſerted one. 


plied, it was not in the power of private perſons to 
put an end to the order for removing cheſe paupers to 
Ruthen, whilſt an appeal was thus ſubſiſting, and they 
being removed to Ruthen by the order, and Ruther 
not having appealed, conſequently Ruthen is conclud- 
ed to diſpute their belonging to that pariſh. The court 
being of opinion againſt him on this point, he then 
objected to the original order for the laſt removal, for 
that the county is only mentioned in the margin, and 
not in the ks @ of it, and cited Raym. vol. 2. Mich. 
$ Ann, anonymous, where an order of two 
quaſhed on this exception. „ 
Lord Mansfield obſerved, the caſe cited goes on the 
notion of an order's being like an indictment ; but 
that an order of removal is not like an indictment. 
And Mr. Juſtice en ſaid,” that he thought the caſe 
cited had been over-ruled. 5 

The order of ſeſſions was therefore quaſhed, and 


juſtices was 


the original order affirmed. Yd: Bar. S. C. vol. 3. 


page 0585) ++ 11: 
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— * 


1 On 2 rule to ſhew cauſe why an order of Eon ul | 
er, his wife, and family, from the town- 
ſhip of Kirkby Stephen, com. Weſtmoreland, m the town- 


remove 2 


ſhip of M barton, in the ſame county, grounded on 


an original order of removal from Newport to Kirkby 
- Stephen, ſhould not be quaſhed : after hearing council 


on both ſides, 


Lord Mansfield ſaid, the original order made for the re- 
moval from Newport to the N of Kirkby Stephen muſt 
Stephen; the townſhip was 


mean the townſhip of K:rkby 
as a pariſh for this purpoſe of a removal to it, the poor 
within the pariſh not bein 
pariſh, but by the particular townſhip to which they 


reſpectively belong. The. townſhip of Kirkby Stephen 
ought in this caſe to have appealed. They could not 


get rid of this order but by appealing, and if they had 
appealed, the truth might have a 8 and een 
the facts had appeared to the juſtices, on the whole 
truth being diſcloſed, the 77 might in the end of 
the inquiry have been ſent to Fharton. 5 197 
Per curiam. Let the rule be diſcharged, and the or- 
der of ſeſſions affirmed. Vid: Bur. S. L. vol. 3. p. 664. 
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Held by Chief Juſtice Holt, that an appearance dots 


not help a diſcontinuance, as it does a miſcontinuance ; and 


' 


/ 


by an order properly ligned, dated 28 


The council on behalf of the pariſh of Denbi h re- 


maintained by the whole 


c 
* 
7 


1 
x 
j 
1 
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caſe in the inferior court of Hull; the error: 


appearance of the appellee would not aid the ſame 


the ſame; and cited the following auth 


common or f 
iſſae. ide 


under the head Alion. 


| — Fuſe being indicted for a battery ;, after 
made the affair up with the proſecutor, who agreed tc 
| ſtop all proceedings on the . «vere 


| been, on agreement 
| mitted to a fine, which in that caſe would have been 
|| moderate, or to have got a non pros entered. And an 
appearance to an indidtment differs from an 
a civil r tr once an # 


1 : 
= 
4 is 
. 


r 
, 


it is à queſtion, whether diſcontinuance in priceſi 
helped by the ſtatute of jeofails, though diſcontinuance in 


: pleading may be helped. Vids Mod. Rep. vol. 12. p. 8, 


Fo 3 ee fs 5 3 
Michadmas, $ W. & M. Col inſ vi Wiſenian, Error. 


In Error brought of a judgment on an action on the 
n 
was, that a rapias was tlie firſt proceſs; and Telv. 
158. was cited in ſupport of the obſection 
Per turiam. That caſe'is not law, and it has often 


been ruled ſo; for it is but a miſconveyance of pro- 
, cefs, and helped b 


1 The judgment was 
ide Mod. Rep. vol. 12. . 47. 
1 * 9 2 8 as — 4 . $4 s £4.53 211 


On an appeal for murder, Eyre, Juſtice, was of opi- 
nion, that if the return of an appeal had been ill, the 


, 
* 


accordingly armed. 


: 
\ 

F I 
„ 


chaine, 6 ln. & A. 


11114 


for appearance aids only When the party comes in an 


pleads to iſſue; but When the prey comes and demurs 


on the proceſs, ' appearance will not aid apy dere in 
| orities in ſup- 
port thereof, 1 Roll. Abr. 780. 1 1 142. 2 Cro. 
284. Bradley v. Banks, Telvu. 204. Io this the other 


judges gave no opinion. Vide Raym. vol. 1. p, 21. Bhs 
no BZ PR Ge 3431 e HTS £58 | 


g the plaintiff's 
he filing a writ - 
ce, but that a proce- 
ue 'notwithſtanding ; but if bail, either 
ial, be put in, then no procedends to 
ups. . Re Ne eee 
See this ca/? more fully ſtated in p. 24. of this Digeſt, 


inen 
e 10 
In an action on the caſe” for Ropping 
light ; Chief Juſtice Holt held, that t 

of habeas corpus is not an appearance, 


dendo may 1 


„ . * 


Wi | * 35 , 161 ; 55 54 7 N 44195 774 8 ? N Fw ; 5 7 J 
t tuants of Glamorganſbire. f hot 5 
9 Wy, Nt 0” 5 | 


22 1 5 # * W * 1 
. 2 . N ; \ 2:4 "1H C33. 7 1 en : +%K&* . 
An order of ſeſſions being made for aſſeſſing to re- 


F © 
* 05 
» 


pair a bridge-purſuant to private act of parliament ; 


the order, was removed by certiorari into this court. 
Chief Juſtice Falk declare | | 
of the court, there could not be a voluntary appearance 
without a writ was taken out; but even now, there 
muſt be a writ taken out before or after; for without 
a writ the parties have no day in court, without which 
they cannot appear; and that he ſaw no difference 
between a voluntary appearance, and an appearance on 2 


| cepi corpus, i. e. an arreſt ; for ſurely the plaintiff ought 
not to be put in à worſe condition for his good nature 
in not arreſting the defendant, , If a writ is returnable 


on The Merrow of All Souls, and the defendant volun- 
tary appears to it, it will be tne ſame as if he appeared 
on an arreſt, Vide Mod. Rep. vol. 12. p. 404. | 


| Michaelmas,'1z V. 3. Mor ve Watts, 


Holt, Chief Juſtice, delivered the opinion of the 
court, and ſaid, that whenſoever a writ is awarded 
returnable the day of the return, it is always a day to 
both parties to appear; and though the writ be 
returned, not ſerved, yet the defendant may appear to 
prevent any ill conſequences. Vid: Raym. vol. i. p. 616, 


alu, 1j 1.3. The King v. Pb... 
appearance, 


: but notwith- 
ſtanding, the defendant nor appearing the next term, 


| was ſued to an outla 


„ , wy 7 g | | ; 
Per Chief Juſtice Hot. The only ſure way had 
with the proſecutor, to have ſub« 


appearance in 
earances it is an ap- 


e end of the ſuit; But an N 


pearance to rance to an 


mndietment is of courſe only of that term, and then, if it 
| NE is 


d, that by the antient rule 
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ing zhe pence toward 


_,awik 


igen -cqſeguted, joy: 


next. Yy Sy ns. ma 
a cat vichon while. Fiery og Wee ee: and the 1 


2 s only way now is, to . to a fine on the out- 


ebene * Mit N. 


55 on n Tel Af 5 ah 


Wh 5b e 
Dian e 2 W unc * 1 
n e 13 PC e, wel 
h Hi lordſhip pod. on bis Ju Sack for his keep- 


a motion mY 

org: to hah A ndang dif e 2 * 
l pin 

ing 4p e a 80 Won for his bea ch his phyſi: 

"Pr lam. By the courſe of the court, no- perſon i is 


d d. 1o till the e nleſs at 
e of Fd 8 0 hey e "Hough it may 
utely be 4086 92 ance aly trom 


day. today; the court therefore ern, 15 lordſhip's 


ck ro affidavits of the ruth 
- _ 1500 hel the. 4 9 155 oh another day. 


Fs JR * For $: 125 i bar 105 1 + 


44+ 4* 


months "ve g he oy go of 
not NT My F A 05 to that trade, 


% on nat. ead found guilty for ang month, 
70 1 9 ae * Ne Tm; 3 TY 1555 arreſt 
000 ] nde t it 8 uncertain or which of we 

bree months , he defendant was found Wa ; 


2 efote 1 ould s conviction. wp of 
CODON indt A for plead, 5 66 0 fee Rs did 
Per curiam. The def e Wa 1255 þ n 


for one month, abſque hoc, 
other month. 
1 ment was therefore awarded for the a 
ed, Refer Ws 124 5 Ko & W * 4 
dene, 1 3 W. 3. ” Walgrave v. Tabs | 


; Qi a motion to ſet aſide a judgment in treſpaſs, | 
after judgment by default, and a writ of enquiry exe- 
cuted, becauſe the Effoign day of Hafer term was Fun- 


day, which not being à court day, it Was held on the 
Monday, and the declaration in this caſe was delivered 


on the Sunday; which could not be by fut. 29 Car. 2. 
cap. 7. hic 'reſtrains proceſs" in /aw from being exe- | 


cuted on Sundays, If this doctrine ſhould be allowed, 
the plaintiff would gain a term by it, where the day 
ought to be the Z ſign day of Eafter term, and there- 
fore the declaration ought: to be of the ſame term; but 
the declaration being delivered before the Eſſoign day, 
which was held on Jonday, i it will de a declaration of 
Hilary term. 

The plaintiff Zeokwoit cb ed, that the delivery of a 
declaration was not ſervice oF proceſs ; and that in the 
caſe, wie v. Brookbank, Hilary, 11 M. 2. it had 
been held, that the ſervice of a citation on a Sunday 
was good, and not 
which was allowed by 
ed to think that the 1 of a declaration on the 


Sunday was ill, becauſe the ſtatute inte to reſtrain 


all ſorts of legal proceedings ; but 


'and Gould, - 
Toltices, were of a different opinion, a 8 1 ſaid, ſuch deli- | 


very was but as it were a notice; and as à letter, and 


not a proceſs: yer, it appearing to the cqurt, that the 


defendant had. appeared; \and-that a writ of inquiry had 
been executed, they would not intermeddle ; and faid, 
that had made all good: and therefore the 7678 
was ane wi remain. Fi ae Raym. vol 1. f. 705. 


7 


* Michdeliian,"s Amn. 5 255 of 


Halt;"Chief uſtice if ed, that farmer 
-fued al of My Mo it was Wy 7 . 
ſo that though the officet did not return the writ at 4 


day, yet the defendant might appear at the da d 
ſhould” be received ſo to 2 eit 5 to pong a — 9 | 


he {OG in 


9 a #7 - 


, 163 i 


n 


bat was 


ſtrained by ſtat. Charles 2. | 
at, Chief Juftice, who ſeem- 


k 
y 


4 —— 


L 


'h 


in the Common Pleas, in an 


|} men t. 


it is ſaid” that he 


the Ka Y& 4. V. A. cap. x 


ang ſuch'a. ti 


n where ee wil dy," 


of one Pleas; \hey.entere mired the Nin bas, gell, 
is TIN, o Nl, * Pen ke breve ſuum 

in hart verba, c. i. e. 1 hs. the 7 Kg Jentbis 
leſed.in theſe. wards, Se. 975 12 8 Tos * 


r Faulan min.. Ys Ener. $ 


- 2a a mil of enr;ots hun zment in U B. ons 
* by: ona recognizance,) the ręcognizance was: en- 
tered, into, on bringing 2 writ of error. on'a 1 pr | 


was 
conditioned that . * ak in enror 11 * non- 
ſuited, or the ould — . 


through 2 5 or the jolemen 

tay was then, the the. pl n ba + 25 1 

fendant pleads 5 frer 9 of. | e con- 
viction) that the Fe ha th e ve! panty x 

MOR the writ of: er the wit &, and fre 

errors, and that the - a on 13 wy ug Era 9 


16 45 endlin undetermi 
4175 Kies replied, Tot the j dgment Was affirm- 
zue hoc, that the plea; is flill pending ned, 

ff 0 1 15 there was a demurrer, and Judgment mas 
given for the plaintiff below. 
is caſe Was former y debated on an exception to - 


| the manner afligning 4 breach i in the a, . and 


that exception was allowed, but on the * ar s ap- 
plying to the C. B. that default was amended, and an 
exception was taken to the trauerſe in the replication, 
that it Was a trayer > of a matter of record, which Was 
ill, bacans 2 marie! of record could not L. in 
1 ue to e th 7 js. country z 2 he oug 

baff 55 that the judgment was affirmed, as = 
is N was Frak laſt term, 


25 oi . returned ni oY 


{ty Cie Julien faid, add * 
5 ci» and that on 
two nituls e he ani] we | jag 


ance was well, becauſe [the e. . 855 1 
r 
ug, 12 an. "The Foe v. aching, 
others, an ene was taken to the conyiction, that 


Pgtuell, Juſtice aig, that the ee = 
the roll, and the defendant had a day by the roll 
LON ane! Was over-ruled, 0 Fae m. d ry 

On a motion to quaſh a conviction on the 3 
8 Anne, againſt a baker for ſelling of bread; among 
the ſame ſets forth, that being duly ſummoned, and not 
appearing, .they proceeded, Sc. whereas natural = 


tice requires that the defeadant ſhould have had 3 


ſonable time allowed him for the making his defence. 
Parker, Chief Juſtice, ſaid, this was a material ob- 
jection, it not being ſaid that he was ſummoned to ap- 
pear at a certain time, or any time, or hen the ſum- 
mons was made. 
Powys, junior. It is to be conſidered, whether when 
was duly ſummoned, the. word debite, 
1. e. duly, does not import "all reaſanable circumſtances 
relating to that ſummons, and I think it daes; and of 
this opinion was e courts. No Mod. Rep. wal 10. 


e „ Be e ee 


| un 13 a "Th Fen v. Singin be | 
| o a conviction for deer-ſtcalin be Seton Jt ; uſtices, o on. 


lowing ex- 
ceptionis were taken: 
Att. That no certain time was laid when the offence | 
was progres, but only that between fuch a time 
the defendant did ſteal one deer. 
A0. That the conviction was behind his back, and. 
44 him; that he was 
act gives no power to roceed by 
3dly. That the is inſuhcient, ſuppoſing 
25 juſtices pour procee 4 — way; the defendant 
is lummoned to appear at . maſt be un- 
derſtood to be a vill, and then £0 * ho know 


d- at "Then 


Dl 1 * 4 5 


Tren it is to appear om ſuchh a day, but the time 
of the day is not mentioned; pethaps the juſtices 
might come at five o'clock in the morning, and the 


defendant not being there at that time, was convicted, 


though he came afterwards. 
4 Athly. 


de ſaid to 
is no mdre than that the 
time and ſuch a time, 
tion, and then it does not appear that the evidence re- 


lates to the ſame deer, it ſhould have been, the deer in 


the afareſaid information mention. 
15 the 2 eption, it was obſerved, that the ſame 
bad been taken in the caſe of King v. Chandler, and 
there over-ruled; and that it Was the conſtant edurſe 
of informations in the court of Exchequer to et forth 
the time, as in this information. 
To the ſecond exception, it was anſwered, that no 
2 of proceę d | 
i the ſtatute being ſilent as to the mode of pro- 
ceeding, it muſt be left toithe diſctetion of the juſtices; 
that the way of proceeding by ſummons was agreeable 


to reaſon and juſtice, it giving the defendant dme and 
ortunity to make his defence. The want of ſum- 


.opport 


mons has been objected in caſes on ſtatutes, that did 


not direct the proceedings to be by way of ſummons. 


ueen v. Peach, Michaelmas, 3 Ann. This,  F tice. ties of pe 
ſuing out his war rant for bripgin 


See the Queen | 
caſe was enforced by precedents where under /atute 


284 N. 8 


mons. T ; 


© 23 ©: 5 * 5 L ? 4 8 OY | n * 
To the third exception, it was anſwered, that this 
exception ſuppoſes very great abſurdities, as that the de- 
fendant cannot find the juſtice out, and that the juſ- 


rice ſhould come at an unreaſonable hour, Ge. 


A 
4 


A2dly. That the return which maſt be taken as true 


is an anſwer to the exception; for the return is, that the 


defendant duly fummoned to per at this time and this | 
place, did not appear ; fo that at Whatever time or place 
e was convicted, it muſt" be now preſumed that he 


was ſummoned to appear at that time and place. 
To the fourth exception, it was anſwered, that it was 


next to impoſſible for the witneſs to be able to ſear 
to the very day, and not to be intended that there were 


more deer ftolen than one. 


Parker, Chief Juſtice. It is more agreeable to t de 


courſe of the common law, that the defendant ſhould be 


ſummoned ; there is no round in the exception as to 
the evidence,” we muſt take time to look into prece- 


* 


W | 3 ty 
Eyre, Juſtice, As to the exception, that the time 
ſhould have been ſtated with more certainty than that 


between Fare a time aud Jap a time, &c. that is ſuffici- 


ciently ſẽttled in the cafe of King v. Chandler. 


It is true, that the at this time and this place, cannot 
be confined to a particular hour or place, but then, we 


cannot" ſuppoſe but that a magiſtrate will adminiſter 
_ Juſtice with integrity; and it is the duty of the party 
' ſummoned to attend his time and place. 


yu unleſs the defendant appears. The defendant, 
if he does not appear, may have judgment of outlawry 
- paſs againſt him for his contempt. . If the j 


Pere ents can proceed tojudgment, dee 


1 


proceeding on default, but the exception proves the rule in 


dant ſhould'haye been apprehended by a warrant. . 


- Powys, junior. The deſign of the ſtatute is to give 
a ſummary way of proceeding : the defendant has been 


ſummoned, which is inſufficient ; it would be abſurd 


to ſuppoſe that he ſhould take advantage of his own 


has mag * RR 1 : n 
- - In Michaelmas term, 3 Geo. 1. this caſe came again 


before the court, on a queſtion reſerved, vix. he- 
ther on the ſtatute of 3 & 4 . M. about daer- 


Healing, the juſtice of peace might convict the offen- 


der in his abſence on his default to appear, being duly 

ſummoned ? Ot whether the juſtices. ought not, by 

3 out . Peri ej for ap { 

have compelſed him to appear after hearing council 

on both ſides, the Judges gave their opinion. | 
* | ACS 1 


— 


Though in the information the offence may | 
be committed between ſuch a 5 2 _ | 
"a time. vet the proof muſt be certain; the oath taken 
. defendant dia within ſuch a 
ſteal one deer, fo that the ſame is 
left as uncertain on the evidence as on the informa- 


ing was directed. by the ſtatute, and a 


M. the proceedings, had been by ſum- 
„ 8 #8 of K 5 ; 


In informations and inditments, no judgment can be 


udges of /u- 
cannc the de- 
fendant appears, à fortiori, juſtices of the peace cannot. 
Some ſtatutes give juſtices of the peace a power of 
e e | and his witneſſes might not be got together on ſo ſhore | 
the thing not excepted ; it ſeems therefore that the defen- | 


rehending the party, to 
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fendant; appeared at the time, and made 
ſo that cures all defects in the ſummons. 
Her curiam. The anſwer is right. 


: 462 


Per eurium. That muſt app 
juriſdiction. The council for the proſecution ſaid, it 
does, for they diſtribute part of the penalty to the 


0 
* * 


Chief Juſtice. A court walz pethü g in 
prudence, not care to give judgment in the abſence 
of the party, but I ſee no reaſon but that it may be 
done on the ground of Mawgridge's caſe, 

An execution cannot be awarded but in the pre- 


4 


Parker, 


ſence of tlie 211 and the reaſon is, that there may 
E be a miſtake of the perſon; ſomething may 
ave happened ſubſequent to the judgment why ex- 
ecution ſhould not be awarded, which, if ſo, it is 
but reaſonable the party ſhould have an opportunity to 
inſiſt on it; in this caſe had the defendant appeared 
judgment might have been given in his abſencr. 
Lam of opinion that the ſummons muſt be perſonal, 
and therefore it is as eaſy to take the party as to ſum- 


mon him. | 


The ſtatute plainly ſuppoſes,” that the juſtices have = 
a power to apprehend the party, or the clauſe in the 


act would be a nugatory clauſe, Which ſuppoſes the of- 


fender may be apprehended. I he ex preſſion in the act 
of detuining does like wiſe ſuppoſe the party preſent, or 


otherwiſe the ſtatute would have run thus, in caſ be 
Ohr!! Hot; btÞt + N 
It is a general. 


-neral, maxim, that à ſtatute ought to be in- 
terpreted by the rules of common lato; and ſince the pre- 


ſent caſe is in nature of a rmreſpu/s, for which a capias, 


by the common law, lies, and the juſtices by the ſtatute 


have a power to apprehend” him: I think at Preſent 
that the juſtices ought to have the party before them. 


Pratt,” Juſtice. If a juſties of peace has a power of 
g the party before 


him, it muſt be given him either by the exprets words 


of the ſtatute, or as a power incident to the juriſtiein 


the act inveſts him with; if the latter, he muſt have 
__ ſame power allowed him in all ſummary” proceed 
nes! Ho duc 23, CAN BW SEL 930190 ab 203 
| If a ſummons be ſufficient, I know not why the 
ſame ſhould not do here, by leaving the fame at the 
uſual place of his abode, ohere the party cannot be 
found, and in that caſe a perſon may be ſummoned 
when he cannot be taken. The court adjourned this 
In Hilary term, 3 Geo. 1. this matter came on again 


* 


ben 8 
7 2 p 8 


for the opinion of the coutt, when the convictions re- 


moved here by certiorari were adjudged good. Vide 
Mod. Rep. wy, 10. p. 248. 341. 379. | 


Michaelma s, 3 Geo. The Queen v. Simpſone _ 


In this caſe, Forteſcue, Solicitor General, cited Baoge's 
caſe 11 Co. 93. where a perſon may be Aan 
and loſe his freehold, if when duly ſummoned, he 
will not appear, and ſaid the conſtant practice was 
to proceed to. disfranchiſement in the abſence of the 
party, if he being duly ſummoned, refuſes to appear. 

In Glide's caſe, Trin. 4 V. & M. it was deter- 
mined, that it the party lives out of the town, he 
need not be ſummoned, becauſe it was his duty to 
attend. Vide Mod. Rep. vol. 10. page 333. 


Hilary, 6 O. The King v. Tobnſon._ 


The defendant being consicted on fat. 5 Ayn. c. 14. 
for keeping a gun, not being qualified; an exception 


+ 


was taken, that in this caſe there was not a reaſon- 


able ſummons,” for it was made on the 5th of Oclober. 
to appear the ſame day, which might be impoſſible, on 
account of diſtance, the ſummons being ſerved late, 


a warning, then it is to appear at the pariſh qforgſaid, 


whereas there are two pariſhes mentioned before, ſo 
the man might have gone to one, whilft they were 


convicting him at the other. Salt. 181. ef a 
The council for the proſecution replied, The de- 
his defence, 


0 


was chen obzected, that the ſtatute requires the 


conviction to be by juſtices of the county where the 
offence was committed, and that does not appear in 


this-caſe, © CASE Sig ara tl ag 
ear, or elſe they have no 


within 


poor of the pariſh of Chelfield in com, Kent, 
SEL ; ; 8 wWwjhich 


* 


86 


hich pariſh the .offence aforeſaid was committed. | 
And the are the juſtices of the county of Kent, | 
Adjourned. - Mich, 7. Geo, 


And the juſtices 
and ftile- themſelves fo, Ge, 
this conviction was quaſhed ; the court being of opi- 
than out of their own mouths. Vide Strange, vol. 1. 
P. 261. Is ” WF + 0's 4.5 - 46 Wing 


1 


Py 


 Michazlmas, 13 Geo. | Dyke and others v. DNS. . 
8 | 1 "1% 4 FA ann 4 rror. | 


W 


On error brought on a judgment on G B. on an in- 
debitatus umpſit by nil dicit, and a writ of inquiry 
executed, and final judgment given for the plaintiff in 


the original ſuit, the following exception Was taken 


by the council for the plaintiff in error. The record is, 


that the defendants below veniunt & nil dicunt in bar- 
ram, &c. i. e. come and ſay nothing in bar, c. but doe: 
not ſay they appeared by attorney, as it ought; and 


the law is ſo ſtrict in this point, that the omiſſion of 


the Chriſtian name of the attorney is error. 1 Roll. 
Rep. 536. Hewſon's caſe : nor is it ſaid, that the de- 
fendant's appeared in proprits perſonts, i. e. in their own 
perſons. But not allowed, becauſe the word veniunt i. 


e. they come, imports in proper perſon, if it is not ſaid 


that it was by attorney. 


The ſecond error aſſigned was, that the writ of in- ; 
quiry. was returnable quinden. Paſch. i. e. in fifteen days 


5 of Eaſter, and the inquiſition was returned to be taken the 
25th of April, which was the 15th day of Haſter, and 


therefore ill; becauſe the law making no fractions of 


the day, the inquiſition could not be taken on the day 
of the return of the writ: but not allowed; for the 


court will ſuppoſe that the inquiſition was taken on 


the day before the writ was returned, which is well 
enough, for it may be executed on that day, and 
might have been executed before the writ was return- 
ed, otherwiſe the inquiſition could not have been re- 
turned. | 
Judgment was affirmed. 


| Vide Raym. vol, 2. page 
1449s | | 


Michaelmas, 2 Ges. 2. George Blenkinſn and William 


Waite v. Francis Iles, Error. 


On a writ of error brought on a judgment after a 


verdict in the court of the borough. of Knareſborough 


againſt Blenkinſon and F/aite in an action of treſpaſs tor 
breaking and entering Iles's houſe, and taking away 
his goods; the writ of error was directed to the 
ſteward of the court of the borough of Knareſborough 
in the county of York, and the writ of error was re- 
turned by the Earl of Burlington, as ſteward of that 
court; and the pleas were in the court of the Lord the 


King for the borough of. bro of in the county 


0 
York, at i the borough aforeſaid, within 4 


juriſdiction of the ſaid court, according to the uſage and 
cuſtom of the 


aforeſaid borough, from time, whereof the me- 
mory of man knows not to the contrary, uſed and approved, 
Monday 224 June, 1724, before T 
ſteward of the court. 

Exception was taken by the council for the plain- 
tiff in error, 1, that it did not appear, that the under- 


hreſher, under- 


Reward had power to hold the court; for the writ of 
error was directed to the ſteward, who is to be ſup- 


php to be the judge, and he returns the writ; and 
t is not ſaid the under ſteward was appointed by de- 


putation in writing from him, nor that he had power 
ca- 


to conſtitute a deputy: but not allowed, for, 


riam, that the court was held according to the cuſtom 


uſed time out of mind, imports that by the cuſtom the 


under ſteward might bold the court, and there was no 


neceſſity to ſhew how he was appointed. 


The ſecond exception was, that the plaint was ſaid | 


to be of a plea of treſpaſs generally, without mention- 
ing whether, on the ca/e, or with force and arms; which 
it was inſiſted was ill, and in ſupport thereof Hales v. 


Moore in Styles Rep. 86. was cited, where in error on 


a judgment in an inferior court, the plaint was of 


a plea of debt generally, which was ſaid to be uncer- 
dong W aue e defendants could not know what — 


demanded: and Bacon, Juſtice, held it a good excep- 


tion, and a rule was made for reverſal 1, &c, but not 


* 


1 


the K. B. the 


nion, that their juriſdiAion muſt appear otherwiſe 


— 


king of the 
To 


' higher nature. 
- theſe caſes; the executor is to put 


another maſter of the ſame trade; 
it would be hard to conſtrue the death of the maſter a 


but that the boy ſtill continues an apprentice 


+ Apprentice, es SS” 


allowed, the coutt-aſcertaining which | 
it was for, viz. vi & armis;. and treſpaſs ui & armis is' 


ſort of treſpaſs. 


an action of ee And as to the-caſe of debt, in 
Mlls:are of a: plea of debt generally. 
A third exception was made, that the firſt 


| was a capias, whereas it ought to be an attachment. 
14 Koll. Ar. 780. c. 6. In debt, if a 


capia is the firſt 
proceſs, and not a ſummons, though the defendant ap- 
pears and pleads to iflue, and found againſt him, yet 


it is error, and not aided by the appearante, / 


84 
Fac. 1. but not allowed; for the court were of opi- 
nion, it is aided by the defendant's appearance. - And a 
caſe ſimilar. to that before cited in Rall. Abr. 780, was 
adjudged directly contrary, 11 Fac, 1 Inch v. Good- 
field, which is ſince the former caſe. 


And judgment accordingly' was affirmed. ' Vid: 


Raym.. vol. 2. Page 1513. ers 56 | , 
3 4 . 4 5 18 . 1 „ \ ; 


Trinity, 10 Gets 2. Stone v. Au 


By at. 12. Geo. c. 29. if the defendant does not file 
common bail in time, the plaintiff may do it for him: 
in the preſent caſe the defendant was an infant, and 


had appointed no guardian by whom to appear ;' and 
the court made a rule that the plaintiff ſnould name a 


guardian for him, if he ſhould till refuſe to do it him- 
ſelf. Vid: Strange, vol. 2. page 1076. ee 


2 . 
— 3 


—_ 


 Triniy, 4 V. & AM. White v. England. 


An action of debt was brought on the ſtat. 5 Ek. 
againſt the defendant for uſing the trade of a tyler, not 


| having ſerved an apprenticeſhip for ſeven years. 


The defendant pleaded, that his father was 4 


freeman of London, and that he was his | eldeſt 


nas, and that in right of patrimony, he might uſe his 
trade. 3 Mg 8 715 
On a demurrer to this plea, the council did not rely 
thereon, but took exceptions to the declaration, be- 
cauſe it is not ſhewn that the trade of a zyler. was an 
art or myſtery uſed in England at the time of the ma- 
which it was anſwered, that it was a trade men- 
tioned in the ſtatute, and by conſequence muſt be 


then uſed ; but the plaintiff was adviſed to make his 


demurrer, which he did, and paid coſts. Vide Mod. 
Rep. vol. 4. p. 145. af wh 
Trinity, 4 N. & M. The King and Dueen v. Prat. 
A man took an apprentice in huſbandry, according to 
flat. 5 Eliz. but died before his apprentice was out of his 
time; and the apprentice being impotent, and a crip- 
ple, the juſtice of peace, by order of ſeſſions, ſent him 


to his deceaſed maſter's executor, and ordered him to 
keep him; and the order was quaſhed here, becauſe 


of the great inconvenience that might enſue if the exe- 


cutor thouid be forced to obey it; for perhaps he 
may not have ſufficient ats, and it cannot be tried 
whether he has or not, on a proceeding at ſeſſions: 


then cannot be charged with this order. 
Per Eyres, Juſtice. An apprentice/hip is a perſonal truſt 

between maſter and ſervant, and is determined by the - 

death of either, becauſe the end and deſign of it can- 


- beſides, the executor may live in another county, and 


not be obtained; for the executor may not underſtand 
the trade in which the apprentice is to be inſtructed. 
An action of covenant may lie againſt the executor 


on the contra? of the teſtator ; but there he may 
make his defence, by pleading aſſets, or debts of an 


Hole, Chief Juſtice. By the cuſtom of . Londen in 
t the apprentice to 
and in other places 


diſcharge of the covenants; he obſerved, that it has 
been held, that the covenant for inſtruRion failed, 
with the 
executor, 


. 


executor, pe 225 e. 
liable to an action covenant,” unleſ 
144; ot finds him another maſter. Vide Mod. Rep. vol. 
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If an apprentice be diſcharged from his maſter, the 

ſtatute requires the b under 

and ſeals of four juſtices; but in a certiorari to remove 

an order of ſeſſions thereon, it is ſufficient that the or- 

der takes notice of the diſcharge ſo made, and it is 
not neceſſary to certify the diſcharge itſelf. Vide Mod. 
Rep. vol. 12. p. 833. e e 

See 
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BY 


On an order of ſeſſions being removed into this 
| | the following exceptions were 


court by ra , 
taken to quath it. | ada $3 
1 . The order js; that the ſervant ſhall be diſcharged 
from his maſter, but the maſter is not difcharged from 


- 


not mutual; ie Void. 

To which it was anſwered, that it is not neceſſary 
it ſhould be mutual; for when the ſervant is diſcharg- 
ed, the other is no longer a maſter. 

2. The ſtatute never intended to give the juſtices in 
ſeſſions a general power to meddle with maſters in all 
trades, but only in ſuch which were then uſed in Eng- 
land, and therein particularly mentioned ; and it pro- 
vides, that if ſuch maſter (which muſt be in one of 


thoſe trades) ſhall miſuſe his apprentice, then the juſj- 
' tices may interpoſe: but a ſurgeon is not named in that 


act; and ãt being a penal law, it'ſhall not be extended 


named in the act. 


7 MEER 


not diſcharge any yo 
the parties, ar Gr 601 3 
If they male an order for the payment of ſervants 


thereunto ſet,” &c. and thoſe may be juſtices acting 
out of ſeſſions. e | . 


was quaſhed for the ſecond and third exceptions taken 


% 


* 
5 
2 


75 e 1 14 1 . 8 . 4 X's | $74 & 1. 32 by $5 2 
* | nn a 3 . Punting's Caſe. Fr 4 1 | 8 

Type order of the, juſtices. made to diſcharge an ap 
Prentice Was uaſhed, becauſe he was put out to the 
Trade of a Talluu Chandler, which is a trade not men- 


SHS 1 J 


_ tioned in the fiat, 5 Elia. another exception was, that it 
1 


to comprehend any other trade 


: 


to his maintenance, who is | 
unleſs he inſtructs the 


diſcharge to be under the hands | 


1 


his covenants to the ſervant, therefore the order being 


be 
ö 


1 


I time. "The defendant juftified by virtue of a licence 
from his maſter to depart at that time; and iflue bein 
joined thereon ; Holt, Chief Juſtice, held, that on fuck 


f 


* 
4 
* 


1 
a 
F 


ſtatute requires there ſhould be four. 


| > Payee. 


Salk. vol. 1. page 07. . 


Vide Salk. vol, 1, page 67. . 


l 87 


was under the hands and ſeals of three Juliet, when the 
ide 


Salk. vol . 


. 4 N q l . 9 6 
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Fes 
page 41. 
r 
&.* 22 1 ' ' * 


| 9 4 _ | 5 Z Anonymous. . kl 12 | 8e : At; 
The maſter brought an action of covenant againſt his 
pprentice. for "departing from his ſervice at ſuch a 


a declaration the maſter ſhall not give evidence of the 
defendant's departing without leave at any other time, 
becauſe in this caſe the time is material and not tran- 
ſitory, as in treſpaſs and other caſes, Vd Salk. vol. 


; YM 00S $f 


10 W. 3. At Surry Aſiues. Froth or Frith v. Tarin. 
The lad ſerved ſeven years as an apprentice beyond 


J „ 
Per Holt, Feder uſtice, This is ſufficient to excuſe 


him from the penalties of 5 Elia. Vide Raym. vol. 1, 

HCO POR EE 0ENEGN SOT 3 e 

Hilam, 11 V. 3. Anonymoun. 
e rey ren og 4 „ 


I be juſtices may compel à maſter to take an ap- 
Prentice put out by them, becauſe by the ſtatute they 
are to put ſuch apprentice out, and therefore they 
muſt be conſtrued to have a power to oblige the wil. 


ter to receive him. If the maſter turns the appren- 


tice _ the juſtices can make him refund. 1 Lev. 
"9s. n an at mae at the ſeſſions to diſchar 
apprentice, it did not appear that the apprentice 
had lied himſelf firſt to a futter of See ih 
Per Holt, Chief Juſtice.” The Juſtices have a power 
to make an order, and if the ſame is diſobeyed by the 
maſter, the ſeſſions cannot intermeddle, but on com 
plaint the juſtices may bind the maſter to the ſeſſions, 
whereby they have cognizance of the complaint 
againſt the maſter. N En 
Turton and Gould 


not bind over Juſtices, ſaid, the juſtices could 


This matter was adjourned... Vide 
2 9 


„ \ — e 1725 
1 * q » „5 144 VF. » Tu / 32 | : 
Ham, 11 M. z. Dillon's Caſe. \ 


Her curiam. The juſtices may diſcharge an appren- 
zice, and may order a reſtitution of the money Within 
the equity of the ſtatute. If the maſter being bound to 
anſwer at the /eſſions, does not appear, it is a forfei- 
ture of his recognizance, but yet at the ſame time the 
juſtices may proceed to make an order againſt him. 


5 Of Eaſter, 1H. 3. The King v. Fox. 5 


The defendant being indicted for uſing the trade of 
à taylor, not having | 
. years, the indictment 
not having ſerved as an 
England or Wales, 


ſerved an apprenticeſbip ſeven. 
was quaſhed, becauſe only ſaid 
apprentice within the kingdom of 
and - for perhaps he did ſer ve an ap- 
prenticeſhip beyond the ſeas, and if it were any where, 
it ſuffices. Vide Salk. vol. i. page ¶ÿ. 


? 


42 
5 
* N 


* | Michaelis, 11 V 3. The King . Slaughter. 


I 


The defendant was indicted on fat. 5 Eliz. for uſing 


the trade of a Feltmonger, not having ſerved ſeven years 
to it, and it was moved to be quaſhed ; becauſe not a 


trade known at the time of making the ſtatute, © Vide 


| 2 Cre. 499. That a hemp-dreſſer was not a trade 
within the ſtatute. But after a rule ni had been obtain- 
ed, Holt ſaid, that it was proper a jury ſhould try whe- 


ther it was a trade then, or not; and why not as well 

as try a preſcription-; and therefore was e. 1 

ing it on that exception; and affirmed that the trade 
Aa H#od-comber was within the ſtatute, though the 


1 


Rep. vol. 12. p. 311. 


; contrary had: been adjudged in 4 Face 2. Vid Med, | 


Vila, 
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J ont $2 ROS 4 31 IST SETS: 'S ; 
Per Holl. A maſter cannot aſſign over bis appren- 


tice, as he may another chattel, but it muſt be with 
his own conſent. | 


3 * 5 oy g * 
Per eundem. There needs no notice to churchwar- 
dens, c. of a ſervant's coming into a pariſh to gain a 


ſettlement; becauſe the juſtices of peace, though 


1 „ + wth. 
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thete'tiad been notice, cannot difturb hic. Vid Med. 
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i ati Vag wohn eint eie 
An order of ſeflions was for the diſcharging an ap- 
prentice from his maſter, on ſtat. 5. of Elia. and two 
exceptions . taken to it: 1ſt, That the firſt, pro- 
ceeding was at the quarter ſeſſions, whereas it ought 
to have begun by complaint to two juſtices; and for 
this Hawkfworth and Hillary's caſe, in 1 Sound. was 
cited; to which was oppoſed 1 Vent. 174. . 2dly, That 


it appeared the maſter was not, preſent. Holt was then 


ſtrongly againſt the order on the firſt exception, be- 
cauſe they '6vght to have followed the method preſeri- 
bed by the ſtatute, the ſtatute ditecting that the en- 
deavours of a juſtice of the peace ſhould be fitſt uſed ; 
and if the party of whom complaint was made had not 
complied with the juſtice's propoſal, then that he 


ſhould give a bond to appear at ſeſſions, and that as it 


were by appeal but if the party had promiſed to obey 
the juſtice of peace's orders, but after wards would not 
ſtand to them, the only way was to complain anctu, 
and the juſtice to attach him, and bind him to ſeſſions. 
But in the caſes of | The King v. Fohnfon, and The 


King v. Fenwick, it was unanimouſly reſolved; the or- 


der made at ſeſſions, on the firſt ſtep, was good; and 
Holt ſaid, he was brought to that reſolution rather from 


the neceffity of the thing, the practice being univer- 


ſally ſo, than any reaſon he ſaw for it. Vie Mod. 
Rep. vol. 1, ., % %.. 


16 Ti b «4 eff! 14 72 1 : 
© Trinity, 12 M. 3. Lac v. Kynaſlone | _ 


Per Holt, Trover lies for the maſter, for a ticket or 
other writing intituling his apprentice to money earned 
by him during the apprentice/hip; but here the frover 
was againſt the executor of the apprentice- for a ticket 
given out after the death of the apprentice, for money 
earned by him during his apprentice/hrp ; and becauſe 
it never was in the apprentice's polleſſion, the action 
was not maintainable; but aſter the executor receives 
the money, the maſter may W t for ſo much 
money, received to his uſe. Vide Mod. Rep. vol. 12. 
P. 415. 3 IIs O33 YI} 


Trinity, 13 W. z. The King v. ohnſm, 


The following exceptions were taken to an order 


for diſcharging an apprentice; iſt, That the com- 
plaint was made originally at ſeſſions, without any 
previous eren to a ſingle juſtice out of ſeſſions. 
And On hat the juſtices had ordered money to be 
returned. | | | $944: 


ZHolt, Chief — wes and; «6c 


| had been a new queſtion, I ſhould have held a prior 


application to ſome juſtice out of ſeſſions neceſſary; 
but after ſo many orders affirmed in this court, with- 
out any application to a juſtice, *tis too late to un- 
ſettle that point. As to the ſecond point, I have no 
doubt about that, it being a power conſequential on 
theig juriſdiction to diſcharge. - Vide Salkeld, uol. 1. 
p. g 8 . Vs 6 HT © $$ + 1 
1 03 


Trinity, 13 W. 3. The King v. The Inhabitants of 
1 a, eee 


E wn 
8 1 
191114 „ 


pariſh, who by deed aſſigned and turned him over to 
another maſter, where he ſerved his time, in the pariſn 
A. and the boy being now poor, the queſtion was, 


—4 


whether he had — a legal ſettlement in A. and an 
8 


order of two ju 
* + 22 «YEP JJ) 


was for removing him to another 
N eee 


0 * 
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U n * 
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Appꝛe 
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Trinity, 3 Ann. The Inhabitants f Whitley v. 
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town, as not legally ſettled in 4. becauſe an apprentice 
„ene rn oo OY COT png ring? 
Per cariam. True, an apprentice is not aſſignable; 
yet here the boy ſerved during his apprenticeſhip 4 
the pariſh of A. and if one maſter. makes à contra 
with another, that the other ſhall have the ſervice of 
his apprentice, that is good between themſeſves; and. 
though the words be, grant, aſſign, and turn over, which 
indeed cannot alter the legal intereſt of the appren- 
tice; yet it amounts to an agteement, that he ſhall 
ſerve the other during the time; like the caſe where 
one affigns a bond over to another, which in its nature 
is not aſſignable over, but if he does aſſigu it over; it 
is a good agreement that the aſſigner Hal! have the 
money to his own uſe; and ſo is 1 


ve Farringdon. So herein ſtrictneis, an @pprovitece 18 
not aſſignable over; yet by agteement — the. 
maſters, it may be fo far done, as that b lies 
tor an interruption of enjoyment of his ſervice; then 
the apprentice ſerving on ſuch an aſſignment is a good 
ſervice of an apprentice; and therefore ſufficient to 
ſive him \ a ſerdemens, rin... can * the, den yas 

aunlced, ee weaned LEA. de RR wg 8 CS 
N Bilbao OL SY tirped you 
e/t inventus, before a capuas graced... it a Rep. vol. 
12. Pp 6553s, Raymond, vel. 1, P. 12806 iti 10 a * 
($324 
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Trinity, 2 Ann. Barber. v. Denni. 
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A waterman's widow took an apprentice,. who went 
to ſea, and earned two ſailors tickets, 1 ame to 
the hands of the defendant: the widow brought an 
action of trover for the tickets, and e ION | 
ment in her favour ;. for what. the apprentice gains 
he gains, for his maſter; and whether, legally...an ap- 


. - 


; . , : . „ * "> . - 7 | 4 
Prenlice or not, is immaterial, it is enough, if he. is ſo in 
< — 5 1 * * 7 , . 
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On a motion to quaſh an indictment brought againſt 
the defendant, for that one A. a poor bey, being put out 
to him as an apprentice, under flat. 5. Bliz cap. 4. 
W et 22 refuſed to | aan 70 bim bare 

Ihe getendant's council made the following excep- 
tions to the indictment: 0 e rms N wor 

it. That the matter was not indictab lee. 

3 That if it Was indictable, there ſhould have 
been eee to a juſtice of peace and after 
wards an appeal to the ſeſans, and then, perhaps, for 
diſobedience to their orders, an indid ment would lie. 
3dly.. The indictment is laid to have been vi ef armic, 


i. e. with force and arms, which is abſurd, 
Per curiam. If this had been the cg of a common 


I bs & 541 
7 Mort: 


a nonfeagance. : 
apprentice, an indictment would not lie; formerly. i 

2 been held generally, and by the Lo 4 moat — | 
Pyne's caſe, that the juſtices could. not Ua man 
to take an. apprentice on the ſtatute, but ines the 
contrary opinion has prevailed: if we allow A wp juſ- 
tices ſuch power of neceſſary conſequence, we muſt 
allow an indictment for diſobedience to their orders, 
either in not receiving, or in receiving, and after turn- 


ing off, or not providing for ſueh apprentice; and tho 


an act of parliament preſcribes an eaſier way of pro- 
ceeding by complaint, at is urged, yet that does not 


hinder an indictment; and though the v; et armis in 


this caſe is abſurd, yet it is only ſurpluſage, which 


will not vitiate the indictment, and therefore the court 
refuſed to quaſh it. Vid: Mad. Rep. vol. ö. b. 1639. 


5 


- P42 4 | ; 


Ther 


484 
44 8 
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A lad, twenty-one years of age, was bound an up- | 


| Prentice to his father fot. ſeven years, and ſerved him 


for two or three years, and they parted by.conſent ;*the 


ORE SD TRL 6, 116 F father diſehidr ed his fon, and deliy im Rias + 5 


'ture, but did not cancel it, and he lived as an hired 


ſervant in another place; and he was adjudged by the 


Juſtices to be ſettled where he was an apprentice. .-.. 
Per Halt; Chief Juſtice, IF the ſeal bal beg thrn 


off he hae been diſcharged: "Pile Fur lege, b. i 
ad been diſcharged. Yide-Forteſenes. B. le. 
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error brought on a agen the Abe dee 

; = debt on à bond, — — the defendant;” on cher 
of the condition, which recited that the plaintiff was 

entice to the defendant for feven years 2 


2 
E 2 was, that if the' defendant, at 


end of ſeven years, ſhou}d make, — or eauſe 
| 52 e eee . 
London, if thereunto requeſted, oy the A 
be void. To this action the defendant pleaded, that 
ut the end of the * ven years," or after, till the time 
of the action — e Was not requelted: To'this 
plea: tha plaintiff 8 and judgment was given 
For the gabe below, ſup the requeſt not ma- 
terial; or if it were, the plea ſhouſd haue been (that he 
never was requeſted) and not to tye it 112 reque 
at the end of the ſeven years or aſten, 
haye requeſted before the end f the ſeven years, to 
3 him free at the end — * ſeven age, E. 


he might 


The council. for the laintiff in error inſi ;. that 

| is in this caſe the requeld had not been — 7 "made 
part of the, e w yet the plea had not been good; 
and made this diſtinction; when there is a duty, made 
by the bond, then there needs no averment of à fe- 
— otherwiſe when the bond is for doing a col- 
al att, as in, this. caſe; and, in, ſupport of his 
pass, Cited 1 Brownl. 13. but whenever the con- 
dition is to do a thing when thereunto required, or if 
thereunto required, there the. requeſt. is part. of go 

dition, and to be averrea 

Per cariam, The requeſt. is, rap 5 here, 04. the 

| Fd is plain from Fer the Hefends 
wag to- Rite made the p Ing 625 * 1 250 of ſeven 
years, { ar! is, when his time was out) if the plain: 


tiff pleaſe Py 5 hs was. to. N bs che defendant 
peif 


reque nh dog en the gen- 
fs pl 4 it lug a good reque 


_ dition coi I 
years, an 
within. the ſeven years, that ou = fuk: to be thewn on he 
laintiff s fide; otherwiſe-it -ſhall:not be intended, for 
| i cannot be-ſuppoſed one-would requeſt a thing to be 
done, before it was to be, or could be done : . therefore 
the court teverſed che judgment Ne. | 
_ - Fhis matter e on again i this fame: — dhe 
council fon the defen nt in eur? urged that the plea 
was; naught, and therefore the judgment Nay 6 25 be 
affirmed- j anid quoted ſeveral authorities i in upport of 


1 | TR 
Aalt, Chief-Juſtice. | i; obligor Nas to make bim 


e 


free at the end of-ſeven-years, or eight years, — 
unto requeſted. Mhen A mam is _ — thing ; 
a time, i requeſted; in that caſe, if the the 
nature may be done at the time of requeſt; t 


1 


* 12 
en the 
Wy. is to he on the laſt convenient part of —4 
Doe e les if a man is hound to pay money 
ay; ih requeſted, then the requeſt is to be on 
2 laſt convenient time before ant: of that day,; on 
vahich ſuch ſum may be paid; in this caſe — Meoef N 
dition being at the end of ſeven or eight years, if the 
R that he didi not e end of 
| _ ut going ; further, it bad bern bad. vey 
| 2 ou” ed'roineline, * % yg oo 
a Aaron tuo after — eil, Rough 
he agreed, that in a demand for rent it muſt nerds | 
laſt convenient time of the day, becauſe there the law 
_ appoints. Apa Sd requeſb is to he made. In 
this caſe it muſt be a per ſonal vel, and no ee is 
"All d for, making-the-ſame, 
the judges, agreed _ the; ola: r Wen 
hou di * about the time on which the re- 
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day of the ſeven N orgy wh {They unani- 
mouſly rere the judgatent. Vt W A 6. 
* 275 52. 5 * 0 nt 5114% 1 BBY.» 
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ies, es FE figs iniing. 
his muſter goode, a 


the end of Men, | | Eile 


Was to. baue been madd; bi, whether on the 


them, but does not 

away; and if the ai 
charges, the en —5 
that could not be, without a principal. Fa com 


"| 1015 is the 
mer where that was. 
indictment cannot be maintained, 
| till the dent term, to ge wk th 
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_ which was the 


- It Was not enough to lay an 


to St. Giles. 


0 n that Uh en- 
pets attualty*take away" thegoods, but . 


the defendant did Leh him ta take away, and 

did receiye them 2 87 Him; Aided! is. a Giro! . 

ment indeed ther th ey were Zi ken 1 Wy no 6 dire 

poſitive charge, as the fack o he to be laid i in an 
cr . d cited Ups + of The Nuern 1.55 wa] 
point. e 


3 bst ie was not bald in the ee where 
Mig and ſhop of R. T. was; and, conſe- 
— Ys. 80. Venue where the n raking by 
ee, Was. | | 
Her curiam. The indid ment on the caſe. of. The 
mn V+ Daniel went on two points 3 the one was for 
ucing an apprentice from his maſter, the other for 
perſuading him to take away his goods: as to the fi 
only point in Judgment, we bold the 
— indictable, and thete was no vente laid for 
the ſec 
n were all of opinion, that the cha ge 
ought to be direct, and not argumentative; and that 
1 int icement, without at. ack 
purſuance of it. In the indictment is ſhewn, 
that the defendant did receive 
in! Gig the, goods. were taken 
Tany. as the indictment 
only; be acce//ary,. and 
mitted, _ 


hit haye charged the deſeodang as 


done in 
a ſpecial matter, vis. 


this caſe you mig 


ö 8 3 r he that perſuades be) a to commit 8 


. pxincipal, and the taking of the.-apprentice 
taking of the F but Fg nor, 
"The court ih 27 7 that 


bur WY 125 


reſpafs is a 


5 55 ls FN 
7 An. The Pari 


95 : 
he Far of Weybri 25 55 nt 2 955 


16 in the County of Surry. © 
* EY taylor b. 


One ne Symonds. trade, an bib dent of 
St, Giles, removed to Nan. 


with a certificate, and 
there* took- an apprentice, Who ſerved gu 5 ti 
ſet up his trade, and lived two. years in ringe 
But his old maſter being become 57 cable, the. j 
 tices'made an order to fembue Symonds, and hi: 
late apprentzee, as part of his family, to &. & 
which orqer was moved to be quaſhed, 8 
word family muſt not be taken in ſo extenſi 
| And this term the older Was adjudged. Nb wig 
e Cee of 
Holt, Chief 275 ſaid, The words of lat. 8 
N. z. caps 30. are, NI. at be and bife 1 0 and Nl his 
born there, ſhall be Ogg, s they have. ga 5851 
| ferclement Page, 1 Beſides N . fg appren 
never came with a certi ficate;; e A ; t 
| moves himſelf, he and his family Hall be rem th 145 4 
is, they who came along with him ſhall-go > back” „ a 
no other than them and the children born after; ; and 
for them a ſpecial proviſion-is made in the ad. adly ys 
He inhabited two years after the expiration 
 premtueſhip, Which is; another, 97,8. 8-H the — CR 


he is well ſettled at Wiybridges and cannot. be rem 


A e that this oy like the. "IT 
ere a odger \ 
n Pe ew, hut gained 4 oo 


Potis, Juſtice, 0 
of St. Bridt's "il 
Sqvoy rented à ho in 


- tlement there, or anpren w 
from his bt wit! the Wer e i 
ſettlement” for the lad, — the maſter him 


0 f had, neger 


bee ined 9 2 auſe the ſetvice 
Co 


3 ik gajngd the 
e 15 1 be given 


Fs 


3 apprenticeſhi had 
ks 1275 * _ 
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ſervant 
4y — the ffatuts, doe nat extend 0 5 oo 
* An 4 achte. 4 ihe 19 ps. ” 
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\P. OT 
Hilary, 7 Am. S of St. Albans v. the Pariſh 


An order of two juſtices was made to-remove.a fau- 
ßer from \St. Albans to the ren of St. Botolph, which 

bat on complaint being made to them, He. on 
examination it appears, he is likely to become charge: 
able; and it apptafing that he was bouhd | apprentice 
in the pariſh of St. Botolph, and that he there ſerved 


as long as his maſter lived, they therefore a Jy dyed 1 
WW Cc 


that tb be the place of his laſt legal ſettlement, * ani 
The court was moved to quaſh this order for its 
uncertainty ; iſt, Becauſe it does not appear that the 
fanper was bound by indenture, and if he was not ſo 
ound, he does not gain a ſettlement by his ſervitude, 
2dly, It does not appear how long he ſerved, the or- 
der only ſays that he ſerved as long as his maſter lived, 


6 


| 


„, —— 


which might not be above a week, therefore it is un- 


certain. | 
The council on the other fide, in | t 
order, aſſerted, that it is a_queſtion whether the mere 
act of binding of itſelf does not conſtitute, à ſettle- 
ment, and the forty days mentioned in the ſtatute 


port of the 


only regards the teſidence. 2dly, The juſtices do ad- 


udge S?. Botolph's, Biſbopſgate, to be the place of his 
bes legal "ig 1 AE 5 is enough for them to re- 
move him. But per curiam, the court concluded the 
place of his laſt legal ſettlement from the premiſes 
which are ill; and the order ſays, therefore we do ad- 
judge, &c. and for the reaſons offered, the order muſt 
be quaſhed for 1 8 1 
| Aal, Chief Juſtice, ſaid, that notice is to be given 
when a perſon comes into a pariſh, but is not neceſ- 
ſary in the caſe of an apprentice or ſervant ; and 
barely binding a lad apprentice, does not gain a ſettle- 
ment, unleſs 5. ſerves forty days. And the borough 
of St. Albans is excepted out of the ſtatute which di- 
res, that when an order is made by juſtices of cor- 
E the appeal muſt be at the next quarter ſeſ- 
10 


ns. Vide Mod. Rep. uol. 1 1. page 2095, 
Ulay, 11 Ann. . Shepherd v. Maidftonee 


In debt on bond, the breach affigned was, that ſo 


many rupees the property of the Ea India Company, 
came to the hands of the defendant, who was engaged 
to ſerve the Company as a factor at Fort St. George for 
five years, which ſum of money he unlawfully and 


fraudulently embezzeled, and to his own, uſe convert- 


ed, c. againſt the tenor of the indenture, c. 


On demurrer, the queſtion - being, whether the 


breach affigned was a breach of the condition of the 
nds B ; 93 5 ;F S300 
Reſolved by the court, that it was not: 
Indeed in cafe of an " Cpt e, the caſe is different; 
for he was only in cuſfody of his maſter's goods and 
caſh, and therefore the breach here aſſigned would 
have been a forfeiture of his indentu 


Rep. vol. 10. page 144. | 5 


© | Hilary, 11 Ann © -\ Mitchell Vo Reynolds. Ma | 


An aQtion of debt being brought on a bond thus 3 


ditioned, that whereas A. had taken the ſhop of B. 


who was a baker, for the term of ſo many years, and 
had given B. ſo much money for it, the condition of 


the obligation was ſuch, that if during the term afore- 


res. Vide Mod. 


ſaid, B. ſhould not exerciſe the trade of a baker within 
the pariſh where the ſhop was, that then the bond 
ſhould be- void ; otherwife remain in full force, Ge. 
And whether this be a good or a void bond is the 


queſtion. 


Per turiam. We are all of opinion, that the bond is 
„ and that the true diſtinction is not between 
nd and promiſe, that bond ſhould be void, and pro- 


miſe good ; but between contracts, whether by bond, 
no conſidera- 


covenant, or promiſe, entered into on 


. . A 
— 


tion, or à vicious one, whether it be by. bond,” cove- 


lakes wat ee 1-241. eee 


cuſtom: and the caſe of penalties made for the en- 
forcement of ſuch a cuſtom, ſeems , a ſtronger caſe ; 
for there the party is, as it were, Judge in his own 


+ 


Freedom to trade is as much bound by conſent as 


x 
4 
* 
\ 
= 


_ 


"F4 — wo *% 


be of his 
| he can gain it no where. Vide Mod. Rep. 


turned to B. | 


4 . . ; * - 1 4 * * © 112 
1 " , Fg '. {7 3 4 {þ x 2; -f 1 cr 4 8 4 * F *: 4 3 4 J fa # WS 
9 x . th 1 abs 4 T% 
Trinity, 4 Geo. The King v. the Inhabitants of Hales © 
E II 1 


and not for ſickneſs; beſides, 


the maſter takes him for better and worſe, 


caſez whereas here the penalty is fixed by conſent of 
both ſides. „„ e 10 

Such an agreement in taking an apprentice is good; 
and may be conſidered not as a prejudicial or reſtrain- 
ing agreement, but as a favourable and advantageous 
one, as putting an apprentict in a capacity of getti 
bis living in any part of England, except here it would 
to the prejudice. of his maſter, when Without it 
Val, 10. 

e 1 TY 


R 2 1 
6 W * & * 
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page 1 8 | 
Fate, 3 Gro. The King v. ia 
A. is bound gut by the juſtices to B. who affigns | 
him to C. and the ſeſſions, reciting the ſpecial matter, 
adjudge the aſſignment void, and order him to be re- 


1 * 
4 


Per curiam. The ſeſſions had no power to judge of 
the validity of a deed, or to hinder a man from aſſign- 
ing his apprentice. The covenant to provide for him 
is well performed, if the perſon to whom he is bound 
a ffigns him to another to provide for him. And ap- 
prentices bound out by juſtices may be aſſigned as well 
28 others. Wherefore the order was quaſhed. Vid: 
Trinity, 3 Geo. The . of St. Mary Cilechurch v. 


& 
5 "1 


| ſerved him for a Quarter of a year, in the day time, on 
land in St. M. 


olechurch,” but 1 every night on 


thip-board in Ke cliff. The juſtices ſent him to St. 


Mary Colechurch, Where the ſervice was. The order. 


qua 


JJ ER A EPL Sd 
"Per curiam. A man properly inhabits where he lies; 
as where an houſe is in two leets, he is to be ſummon- 
ed to that in which his bed is. Yide Forteſcue, p. 306. 


, £ 
1 * 4 
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The /zffion's order reciting, that J. H. was bound out 


by indenture, as the ſtatute requires, to J. P. and being 


lame, and having the king's evil, and in the opinion 


of ſurgeons incurable; therefore the — oa or 
the maſter from his apprentice, and four juſtices ſign 


the order. 


The council for the order of ſeſſion mo ed to con- 


firm it, becauſe the maſter cannot no have the end of 
the binding, which was the ſervice of his a; 


entics. 

- The council againſt the order ſaid, the ſtatute only 
impowers the juſtices to diſcharge for miſtehaviour, 
lowing they had a 
power to diſcharge, yet, in this caſe, they have not 


executed it as the ſtatute requires, for it is not inrol- 
led, neither is it mentioned to be by a juſtice of the 


ſquorum. There mult be four juſtices, one of the guο 

Both exceptions. to the form were held good, but 
the court quaſhed the order as to the ſubſfance, for 
| f night > ſe, and is to 
provide for him in ſickneſs and in health. Vide Stra. 
val. 1. page , anne * f 266) e I * 
| Michaelmas, 4 Ge. Ide King v. Vandeler. 
| The run at the ſeſſions" ordered an ppt 
who had been ill uſed; and not taken care 


. 7 entice. N 8 * : 
The council for = defendant moved to quaſh this 


gives the juſtices power to diſcharge apprentice on. 
complaint to them, gives them no authority to order 


prentices ill; but as the ſtatute is ſilent, che order muſt 
be quaſhed. Vide Stra. vel. 1. page 69. Salk, 68. 490. 
53 N 5 ö 


Hilary, 


* 
n * 
8 
1 - a +4 
1 ” g | | | 5 ws 
. * A a 1 8 5 $ 
'« 1 : \ » 3p | HIPS 3 
IS —_— 793 KD. F 105 6 42 2 14 5 A's; © bs. of e 81% 
« L 4 SF * 14 1 7 je | —_—_ V. ; 
” * 5 * '3 * ? 97 l « L 1 J 2 9 42 * I — : 155 1 * Fr Y : C 
* 4 3\ 8 $ 1 4 


Der curiam. It has been often determined in this 
tourt, that the / have 
diſcharge apprentices, therefore 
now to be made a queſtion, s 
ed on the flatute itlelf ʒ in theſe orders it muſt be ſet 
forth, that the maſter appeared, or Was ſummoned, as 
was held in the caſe of the Queen v. 
want of this, the order in th 


Stra. vol. 1. page 143. 


[ 


| Eafter, 10 Ge. The Inhabitants of Butkington, or Puck- 


ington, v. the Inbabitants of St. Michael Sihington in 


Oe } 


_ *» Somerſeiſhire. 


An order made by two juſtic for removing a pau· 


per to Buckington, as the place of bis laſt legal ſettle- 


ment, and an order confirming the ſame made at the 
quarter ſeſſions, being removed into the King's Bench 
by certiorari the fact ſtated ſpetially in tne order of 
ſeſſions was, that Richard Allen was bound an appren- 
_ tice to F. S. in Buckington, and ſerved him in that pa- 


Tiſh ſix months; chat afterwards F. S. broke; on 


which Allen, without J. S. “s direction or conſent, hi- 
red himſelf as a ſervant to J. N. who lived in St. Mi- 
chael Sibington, and ſerved him there two years: that 
afterwards J. S. delivered 
Tue court was unanimouſly of opinion, that Allen 

gained no ſettlement by his ſervice at Sibington, he hav- 
ing let himſelf without his maſter's conſent; and tho 
the maſter had failed, yet that did not determine the 
apprenticeſbip; and the maſter's delivering up the in- 

enture afterwards, if it ſnould be conſidered as a ſub- 
ſequent conſent, will not make his hiring himſelf 

ſo as to gain a ſettlement by his ſervice with J. 


good 
N. but if he had let himſelf to F. N. with J. S.'s con- 


oe 8 1 a ac — Salk. 
Eccles. But Allen was ale in Bade Where lie 
was bound apprentice, and lived and ſerved his maſter 


abort f J 
e b 


9 D , 
vol. 2. p. 1352. Forteſcue,"p. 321. Strange, vol. 1. 


page 883.5 


5 
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Trinity, 10 Cen. The King v. The Inhabitants of St, John 


— Baptiſt, within the Borough of the Devizes, Com. 
75 Its. © 4 * 115 2 1 bo 2 4%T6S #1 | # # * AN 
% Mar 09 RY w- 35 3 | I ti vino 


VT 
By order of two juſtices 


2 » 
8 Fg inn 181 5 4 
(10: 41999 ig Ano 
* 


, one Narren, a pauper, was 

removed from St. John the Baptiſi to | 
On an appeal to the at tons, the order of the 

| pauper returned to St. 


juſtices was quaſhed, and the *paup | 
Bapriſt, as the place of his laſt legal ſettle- 


274 
* * 


Jobn the 
On which a certiorari was brought, and theſe orders 
were femoved into this court. 
FTbe order of /zſfions ſtated, (among other things) 
that FJ. V. junior, father of the children, (who 
were removed by the order) was, by indenture « 958. 
25th March, 1712, and executed two years afte; 
the date thereof, bound apprentice to J. P. in which 
indenture were contained rwo covenants, in the words, 
following: I. £32 DELHI D Cav CS 4459 38 + 9h 
Firſt covenant. And the ſaid J. M. the father, doth 
hereby for himſelf, his executors; and | 
covenant and - hes, to and with che ſaĩd 


| P. his ex- 
exeutors and a 
his executors and adminiſtrators, ſhall and will, at hi 
and their own proper coſts and charges, provide an 
allow, unto and for his ſaid ſont; \fuſficient and neceſſc 
meat, drink, waſhing, lodging, and apparel; and 
other things. fit and convenient for an 
ſaid trade, during the laſt five years of the ſaid term. 
Second cum And the ſaid J. P. for his part, doth 
hereby for himſelf, his executors” and affigns, cove- 
nant, promiſe, and agree, to and with the aid F. . 
the father, his executors and adminiſtrators, that he 
the faid J. P. hisiexecutors/and affigns,; ſhall and will 
well and truly pay, or cauſe ti be paid to the ſaid 7. 
Mie the father his executors and adminiſtrators, the ſum 
of 25.649. of lawful money, Se by the week, weekly, 


4 


| 


- 


1 


up to Allen his indentures of 


B, rhops Cannings. 4 


adminiſtrators, 
gris, that he the faid'F. V. the father, 


prentice of the 


| Rutter j and for 
is caſe'was quaſned. Vide | 


R 

entite. 5 
during the'thitd yeat of the ſaid term of ſeven 
an original ſuriſdiction to 
we will not ſuffer it 
though it might be doubt | 


_ aforeſaid. 


= Wo 


alu 1 rs. 
except ſuch time or times as he the ſaid J. . ce op 
Prentice "(hall by fickneſs, ot any other accident, bt 
unable to work at the ſaid trade; and 3s. of like mo- 
ney aforeſaid by the week, weekly, during the fourth 
ar of the ſaid term, and 35. 6 d. of like money, &c: 
y the week, weekly, during the fifth year of the ſaid 
term; and 45. of like money, &c. by the week, weekly, 
during the laſt two years of the ſaid term of ſeven 
fears (except ſuch time or times of inability as afore- 
aid :) that in purſuance of the ſaid indenture, the ſaid 
7. W. began to ſerve the ſaid J. P. in his open ſhop, 
in the ſaid pariſh of St. John's, but had his meat, 
drink, waſhing, and lodging, during all the time with 
his father in St. James's, other than on market days and 
Saturdays, when he received his meat and drink with his 
maſter in St. John's, but that he never lodged one 
night with his ſaid maſter, or elſewhere in the pariſh of 
St. Fobn's, during his ſaid apprenticeſhip, or ſervice 


- 


It was further ſworn on behalf of 87. James's, that 


| the ſaid monies payable to the ſaid father, by virtue of 
| the ſaid indenture, were paid accardingly, and were in 


lieu and conſideration for his maintenance and lodg- 


| ing 5 aforeſaid. 


by 3 which can only be where the party 
lodges. Vide Mod. Rep. vol. 8. p. 285. Raymond, 


Þ ate 


* 
4 


e 


was anſwered, that the breach is laid 


on] 


% 
* 


bound apprentice, yet they. both covenant for: the true 


them binds 
himſelf, 
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— becaulelt 


92 "Hou 


e 5 ra 7 775 of eee, 


reements t ber a, eni491 "KP 
+ even from t the Hart re. or. theſe, covenants, 


father is always . bound for the. ſon; for atherwil 


maſters Tip 6 not rely on ö Ie covenants of their. 4 ; 


rentices;, who are common] y under age, and fo 


aw not capable of conſidering what covenants 8 


ke? ; and conſequently, in this caſe, the father ſh 


be taken to covenant for the performance of bis fo a 's | 


Part, as well as his own. 


The court was of opivion, that the very end of 
| the father. was to anſwer the wrong which 
oe Ki done by the ſon to hig maſter; therefore he 1 
{t be an{werable for his ſon's. true performance of 

195 articles it is a joint covenant, and, mounts, tn | 


the ſame as if it had been in this form: Jt. it agreed 


betwgen- the parties, that &c· it is true, at the end of 


the articles the covenant is in the ſingular number, 
viz, that each of them did bind himſelf, and it muſt be 
ſo where the fon is bound to perform the thin fot 
which the covenant was made; and this clauſe: is 
ufually inſerted, that the covenants may be taken 
diſtributively, 1%, that each of the .covenanters . 
perform his part; the latter part makes the former 
covenants joint or ſeveral; and this makes. the cove- 
nant. of the ſon bind the father, who e for 
him as well as himſelf. The plea: and iſſue is good 


after a verdict. Wherefore the pfainfiff had g. g 


e in his favour. Vide Mod. Rep, val 191. 


Galt 12 Gro. The King v. Baus. a 


An onder of ions for diſchargiog an ROT 
was quaſhed, 15 only reaſons offered fo r ſuch 


diſcharge was, that the maſter declared in ogen court 


he Eos gag wer him again. 
e court ſaid, that, this was not à poin tnow to 
be diſputed, but allowed that the ſeſſions had an ori- 
inal juriſdiction to ee en 506 
Grange, vol. 1. Page 704. 


|  Michaelmas, 12 G. The, Jig v.  Colligdourn 


Mob a ſpecial order of enten, mace: into this 


court by certiorari, for diſcharging an apprentice, whn 
appeared by the order to have been baund, before the 


Chamberlain, to a glazier, a freeman of Longas ; the 


court was moved to quaſh, the order, becauſe the ap- 


prentice bein — before the Chamberlain of London, 
the juſtices of peace had no powet to diſcharge him, 


but he ought to be diſcharged by the Chamberlain; - | 
e 


in fat. 5 Eliz. c. 4. the liberties, and privileges of 
citizens f ern as to having and retaining appren- 
tices 175 expreſsly ſaved, and it is declared that this ſta- 


| ng all not be en to them. But not allawed. 


Per curiam. The apprentice being out of London, 
and ſerving his maſter out of the city, there can 


he no proceedings againſt bim before the Chamberlain; 


but the juſtices of the peace have a juriſdi&ion to diſ- 
charge hi , notwith{iogiog he Was bound in that 
city. 

A ſecond bee way taken to the. onder, that the 
juſtices could not diſcharge the apprentice,; hegauſe 
the. trade to which he was coy und, vis. 4 glazier, Was 
not within the ſtatute 5 of Elx. but: not a lowed ; for 
though formerly it was held the trade ought: to: be a 
trade within the ſtatute, yet it has been ance-reſolved 


otherwiſe, particularly i in, me caſe; of Hine an appren- 


tice. The King v. Taunton, 6 Geg. Kate Raus ON 
bet 141. dne vol. 1 page 6. 


Ny 4 1 2 2 * * 
11 bY 4 4 101 


Ea 144 Gep. 2. Betibeen the Pi an 
of f Talaud i in a e al 


as wand his was bound out app n bree 5 
e 


and the maſter received 205. with him ved thre 


years; but the maſter never paid the di of 6 A in the 


pound. according to at. 8 Ann c. ch ſa 95 
that if the duty is not paid, he hdd 1 be. 
void to all W and bal oles whatſoever. * * . 
Forteſcue, Juſtice, who er 18 Ace held it a, 
maſter had | fie month to pa 


e Leier 


; 


wards, And purſuant” wor 
held it-a; ſettlement- 


I ACE 


F 
| 
| 


ment was 
of the maſter to 


not be iv the power 
i and i hub it Thy RD done after- 


opinion, _ 


Bug on debate in this court, an eden wen quald- 
ed ; for theꝝ ſaid; it was making the indenturt good to 
one purpoſe, when the act of —— bad made it 
void to all intents and purpoſes whatſoever'y and == 
it was a hard caſe, could not break through 

poſitiye words of the Wherefore 1 ene wes 
TR ide Strange, vol. 2. page r > 


Fete, 8 Goo, Ali v. 3 — 


In this caſe the court was moved to quaſh/an.order 
of ſeſſions made for diſcharging a an a apprentice; 

bo js that this " an original application to the 
ſeſßons, mug reas they haue no originnh juriſdiction; 
their juriſdiction; in theſe eaſes atiſes from flat. 5 Elia. 
c. 4. ſec. 35+ and in Mad. Reps vol. 5. þ- 138. the ng i 
the Gately,, an order was granted for going originally 

ONS» | 
Becauſe, if the ſefions have an nl juriſdics 

Nen, yet it is limited, upon the appearance of the 
maſter, or ſome default made by him, which ought to 
pes pa in the order, and nothing of that n in 
K Or 

3. Becauſe the juriſdiction i in this cafe is not Andi 
exerciſed, for the reaſon they give, and they are 
baund to give n; reaſan, is for unkind uſage from the 
maſter; 3, now the act gives them: juriſdiction, if the 
maſler miſuſes the afprentice; on evil intreats him, and 
the alledging unk ind uſage comes not up to that: and 
though the order ſays further, chat the — — reſuſes 
to continue him in his ſervice, on to entertain him a- 
cording to the indentures, that will nat make it bet- 


ter; for in the caſe 3 the * vs. Davie, Stra. 4. 
ele cafe. 282. pl. 22 l. Fel. 228. Tri 


in. 1 Ge. 1, an or- 
ger {tated, that the r: _— be would not take 
his. apprentice, and * to be no A reaſon: 3 
and the order was qua 
Lord, 1 A een the later | 
caſes have been, that the — haue an qxiginal ju- 
riſdiction. The in my opinion, is 
not to be got over. 'of ne ear 
ance has always been 1 neceſſary, 8 in. caſes, of 
orders 4 general, the court in many caſes will pre- 
ſume he, every .thi has been 2 and 8 iſe | 
tinction, 1 agree, ja lags as. confir the. c 
King v. Ld 2 Str. 296, but yi at Nee 
is only in caſe of orders on ſtatutes, which do not in 
expreſs terms require. an Ne „ but nom we are 
on. an act which 908 2 ces authority to proceed 
a wage e g * 5 is made an 
al tequiſite by the yo. to, juriſdiction. 
As to the third exception; in 1 d, int any 


| fary to ſet out the reaſons of their judgment ; b ; 


the act requires it, and it is rightly, laid bah, _ 
unkindly is not ſuch at dey a8 is int — 2 
and of the 6 fajomin oErvice is viz. his r 100 hed wm—_ 
nue the lad in 15 vice is ta be ungerſt 


ſolute refuſal im continue with hic, — 1 — 


nly as a ve 2 ertain according to his articleg 8 
355 neither will rags ground fot Gene becau 


| th the juſtices have a power to, compel, the maſter to take 
him again, as was one in the caſe 7 | 


Page 5 7 
However, this is mor doubtful, 3 19 t. a the cond 

e order muſt; be g W ; 

* 18 fr dicke, 1 104. "Stras 99k T4 1993s: 


210 CN * 


e Eren l of Se: 


Vicholas. and Sta Peter in Ipfiuiab. 
g- hat Jones 


on Fm r 
weld bra naenture 3 and, that he. inad there, and 


Fs Blythe,,in Seng WAS: Paik hren in 


ETV4 228 = ue dens nat bound 

for: ſeven e. at's Fe. oct 2 
13A judg ir vo ttlement . Th: 

Le. . ien of ian 


i to ſuppart the orders —.— | * ; 
3 
iſ 


Tha 
 Inflentures, cnuenanti, ande bur gains: the having 
E * * otherwiſe: tat be. cader ar 


* 2 


-Apyzontice- | . 


** 1 7 75 
1957 law to all intents ang 19 1 dogs of 
the fame regulations is, that the binding ſhall be for 
en years. . And. the cafe of Caneden v. Fo 5 
— on, Bak 4 Geo, 2. where the apprentice(h: 
was for 18% yea I the mbar; neyer ſtampt z 


hs bſtandin 1g b 95 0 

ot wit 

here at a lettlement; and quaſhed the or 
ars, that between "the Tau -/ixth and are 

| Fa ctions, there are many regu 1 concerni 4 . 


ſort of perſons ſhould 23 47 9 ang what not, 


which are, never regarded. N would de. o 00 


chievous conſequence now, 10 ref 
bach to all the reſt, They faid, the word void m 
9 irut veidahle, H 


V. Lalan 4, on /z flats 
| a 40 the giving the inde ob ure in evidence; ane 


dani, mproper evidence. my always a, ee 
quaſh. 4. Niranges vol. * Tr 1067. ta 
Eur, e W Te u. Fd Trhitants C 


Wicolftanton. 


On a ſpecial onder of aeg the gen was, 
whether tr bound over y. juſtices (the boy. being 
no party to = indenture) 194 gained à ſettlement, it 
being only 1. that his Ne Ai was allowe: 
approved of hy two juſtices . Now. /lat. 43 Eliz. 
of FW hr ge that one of them ſhauld be of the quorum. 


this omiſſion the court ane 4h 5 ene 

2 rant, vad. nnn in $5 7 uf 
i 12 Gi. 2. The 1. The Inhabitat 

2 98 N #56 wo 


on A "fpecial Yo it was ſtated, that an approntice, 
on the death of his maſter, was with his own 4 
turned over by the widow (who had not adminiſtered) 
to r maſter, whom he 3 — * ws 
held * gra ement in the la pariſh, within/the 
reaſon at the ceaſe of The Holy Trinity u. Shovediuh, 
Aich. * _ 1, where A. was bound to B. but EY 
C. all e in another pariſh, and there ee 
r ide & Strange, dot 2. Page 1115. 


Bat, 13 Geo. 2. op oh e v. Nude. 


this, t * Roe Was -& opinion, 
It ap- 


Here the indenture bas had its, 
of, and neither maſter nor ſervant baye taken ad- 


t f the » ion; and ag to the caſe of Cure- 
2 hy) * 94285 9. there were words 


and | Hilary, 3 Gee 2. 


—— — 


J. L. from Falmauth to 


*. 


Barfield. 
a bond, 8 for A. A. 8 FOTO 


| n * 2, * widhw, Brecktrix, cc. v 


In debt o 


formance of the'covenants'in an indenture of appren- 


ticeſhip ;, whereby he, was bound to the plaintiff's, 
teſtator, who was a mariner: the defendant'pleaded | 
that 4. "ſerved faithfully to the death of the teſtator 
the plaintiff replied, that ſince the death of the teſtator, 
A, bad abſented himſelf from het ſerviee. On demurrery 
and after argument at bar, N 
er curiam, We are e of opinion that 
the defendant. ought to have judgment; and the ex- 
| ecutrix can maintain no ſuch action. The binding 
was to the mar, to learn his art, and ſerve him, with- 
out any. mention of executgrs:. And as the words -are 
confined, ſo is the nature of the contract 1 ford it is f. 
duciary, and the lad is bound from a perfonal know 
ledge of the integrity and ability of the maſter, Ta 
Paugh. 182. 45 Keb. 519, and 1 Keb, 820. 


A” 
| 8 216, and we deny the cafe in 1 Lev. 177, Hil. 


n. Horne v. Blake. An award, that an apprentice 
| ſhould be aſſigned, was held void; 'unle there was 
a cuſtory, or the concurrence of the apprentice. And 
they held it was not material, that according to Cys. 
Elz. 553. the aſſets were liabe on the maſter's cove. 
nant to maintain. Therefore 41 Was 1 
for the defendant: * * vol, a 


The 7 v. The Iain of 


awnan> 


This was a perten to » quaſh an order of 7 con- 

| irming. an order of two * ices made for removing 

awnan, The council for 

the motion ſaid, the determination of the en in 
this caſe, hy contrary to law, being founded on her 

havi Ying, ſerved an apprenticeſhip in awnans 

The exception taken was, that it was only a parol 
128 AH 2 indenture; whereas the /Zatute 3 & 

11. is ne to a binding by fen 

iO, on 8 exception à rule to ſhew cauſe was obtain- 

ed, and a motion now made to make the ſame ab ſolute, 

which not Arg, oppoſed by the council on 2 2 15 


12 * . 4. i a le 
Gee. 3. 7 
did, ny 2 in Abi Hon, he nhabitants 


7 was 2 on Pa wade to quaſh, an order of to 
nfrme 2 Want on an appea th 
On the & e ab a 0 ing we . l Sri GET 
t the mother u out to an inhabi 

tant of e who refuh * os 1— becauſe | 7 5 bag I rh, . i, on which a rule to 

he wanted cloaths ; an w e grandiatner agre The. «a/c. ſet 9 . minute circu d 

that he would pay 39s. to ihe maſter, to cloath the parol . e # 88 TEST 

boy withal: in purſuance of which, the 1 * laid | (not produced) of J. H. the feder, ® V. 

out 30s. in cloaths for him, and he was bound by in- 200 grandfather, on ati? it appeared, 8 there was 

denture, in which no mention is made 2 the 30 f. nor ſtrong preſumption that it was never amped. 

Was any OP paid: that the grand! her 5210 the he council who moved to quaſh theſe orders ade 
Sy" 4 war pug entice ſer vad out his time, which the wo ex 7752 to the original order, and two to the 
'P | eee b. 1 ſoß this 9277 N order, he ſ. ſt 

er curiam. 2 for | 
is not like the caſe of Curenden v. Leland, where there wal nan from nu 47 | Fi aid, ul It ſends the 
was money . ab e wo the male fr. bis wn. | hy; I judges f Het $0 he the lace of ec 
wen ek eels | ts 
no di rence, M it, or any * Tg he or r of Sf, he taid, 1 & Th rc. 18 only 
elſe. This is nat a cafe within the intent of at, 
— £ ies 3H, the peligee week of — been prog ey N of af Mer which N to haye 
caſe expreſsly within it, obliged the court, in 1 15 88 ot ap to ha been ; | 
cafe cited, t hol it no 9 Vid Es | 80 ſhewing a? 7 was me Þ 1 e 
val. * 4 PR e | or the paupe! $44: ſettled at Sr. and cited the 
: | iN n caſes i 1 25 thereof, 2 "Salk. 479.  Dum- 
ran 20 Gee, 3 Th nu 1 "Sink mite Ele | 2 148 yet - and The King v. . Mary, Geller, 
: ” 7 
7; wages or receiving entice vw Ne for K s (aid the rom Sal 
aire, br fl, £4 ar "LG a binding | | mr was a ftrange 4. 5 the Cheſt Lie was 
4 . 5 256 1 ſaid, that was | nov, og n a 
not * N evidence, cireumſtances | his atter is not ſu ficient] ed t 
muſt by 255 ey would not meddle' ſhew 1 the © bindin ing is queer the 25 act. therefore, le © bath 
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ice by indentures properly executed to R. T. to ſerve him 


there. An apprenticeſhip is a perſonal truſt between the 


that it is uncertain whether Eakr: 


On a motion to quaſh an order of two juſtices for 


Wy. * 4 


94 22 Appientite. 
94 5 „ 


. yo 6 E 5 * * 3 5X Ms " 2 LL ON. " 8 8 8 
Easter, 26 Geo. 2. The King v. the Inhabitants of 


Eakring. 


Fer quaſh an order of ſeſſions made to diſ- 
charge an order of two juſtices for the removal of G. NV. 


from Ealring to Selſon. . The caſe ſtated to the court 
r | . "$900 71% FF 


That G. V. a pauper of Eakring, was put out appren- 


as a pariſh apprentice, till he ſhould accompliſh Bis age 7 
21 years... T he apprentice (erved his maſtet under theſe 
De ſeveral years ; about 3 years before he 
attained. the age of 21, he ran away from his ſajd maſter 
and loitered for ſome time about the country, In June 
1749, the maſter died, and at Mariinmas following 
the ſaid apprentice hired himſelf as a ſeruant to M. F. of 
Selſon, for a year, and ſerved him the time: at Martin- 
mas 1750, he hired himſelf to the ſaid maſter for ano- 
ther year,' and Gee the time, and received all his 
wages to his own uſe, the 'executors of the maſter to 
whom he was bound out apprentice taking no notice of 


him. | Yi PS. Ma SECT 08 > 1 
The ſaid G. V. did not attain bis age of 21 years, till | 


January 1750, and the ſeſſions were of opinion, that the 
laid G. W. did not by virtue of ſuch hiring and ſervice 
at Selſon, under the circumſtances aforeſaid, gain a 
ſettlement in the ſaid pariſh, and therefore diſcharged 
the ee ↄ . dS Go RE OT Rv oP 0 

The council for quaſhing the order of ſeſſions urged, 
that after the maſter's death, the apprentice was at li- 
berty to hire himſelf. That as he was hired for a year, 
and ſerved a year in Selſon, his legal ſettlement was 


maſter and ſervant, and dcterminable by the death of 
either party, and cited 1 Salk. 65, The King v. Peck, 
Michaelmas, 10 M. z. in ſupport thereof. 
The council who was to ſhew cauſe owned he could 
not defend it, but offered two objections to the origi- 
nal order. 3 3 | 


in it, and it then goes on and ſays, And has late! 
intruded himſelf into your ſaid town of Eatring,” So 


| ng is a town or 


pariſh, which are different things. 
24. Objedtion. The pauper was only alledged to be 
likely to become chargeable there; Now chargeable there, 
does not imply that the pauper was Pr. to become 
chargeable to the pariſh, which it is neceſſary that the 
order ſhould ſtae e. 

Three judges held the firſt objedion to be over nice, 
and over-ruled'the ſame. 1 POS a 

Deniſon and Foſter, Juſtices, thought the ſame con- 
cerning the ſecond objection, and Fright, Juſtice, ſaid, 
the word there did not neceſſarily import that the pau- 
per was likely to become ſo to the pariſh, 
Per curiam. Let the order of 7 be quaſhed, and 
the original order affirmed. Vide Bur. S. C. vol. 1. 
page 320. Tus > Co hoes OK, 


Hilary, 28 Geo. 2. The King v. The Inhabitants of Sud. 


the removal of J. B. his wife and children from Ut- 
toxeter in Staffordſhire, to Sudbury in Derbyſhire, which 
order was confirmed by an appeal to ine a rule to 
ſhew cauſe was obtained. 6 e re Tn 
Caſe. FJ. B. his wife, and family were certifi- 
cated from Sudbury to Uttexeter, F. B. died there, 
and the wife and ſon became chargeable. in 1731, 
on which they were ſent back from 72 to Sud- 
bury, "where the wife died on the 18th of Augu/t,. 
1732; the ſou was bound by indenture as a pariſh ap- 
prentice from Suabury to E. B. of Uttoxeter, and ſerved 
out his apprentice/hip'there, and has done no a& fince 
to gain a ſettlement in Sudbury I 
he juſtices removed him as a certificate man, which 
order of removal is appealed ow, and confirmed. b 
the ſeſſions ; they conſidering the certificate. as fill in 


nion. 


tention Og to ſecure the pariſh which receives 
- ſach certificar 


Therefore the orders made by the ju 
muſt be quaſhed. Vids Bur. S. C. 


the townſhip 


confines certificate perſons to two methods only or 
aining a. ſettlement. On ſhewing cauſe, this rea. 

' ſoning was oppoſed by the council on the other” ſide, 

and after much debate, the court gave their opi- 


1 


Per curiam. We are all of opinion, that the removal” 
B. from Uttoxeter to Sudbury did reſtore him as 


of 74 
Ful as if there had been no certificate at all. AC. 
 tificate can have its effect but once, and the removal is 


the ect, which once had, the certificate ceaſes, the in- 
4 perſons from being obliged to ſupport 
mn pauper and his family, ſhould they become charge - 
// dd ta 
Then as to what effect this certificate ſhall have 


had its intended effect. . ou 
The conſtruction of the 8 609 I. 3. « „30. on 


after this removal back again, and after it has once 


the ground and reaſon of certificates is, that many 


poor periohs who are chargeable to the places Where 
they live, merely for want of work, may, and would 
maintain themſelves in other places where their la- 
bour is wanted, without being burthenſome to any 
place, when continuing them for ever under the cer- 


tiſicate, would diſcourage pariſhes from giving certi- 


ficates to ſuch of their poor, whoſe labour might be 


_ uſeful and neceſſary elſewhere, for if this method of 
| —_ them down to their old certificate was to pre- 


vail, they would be chargeable with them r ever. 
The legiſlatu'e in making this act was ſo far from 
thinking of the certificate continuing in force for ever, 


that it has taken care to ſecure the pariſh from incon- 


veniencies that might ariſe to them by granting the 
certificate, by prohibiting the pauper*s return to the 


pariſh under a penalty. 


The certificate e//ops nothing but. what is included 


| In it... | : 


It has been obſerved; that ? the order of removal of 


ud e this mam back again from Uttoxeter to Sudbury, was in 
iſt. That the pariſh of Eatring is at firſt mentioned 


a/jirmance of the certificate, and that the conſttuction 
contended for, would deſtroy the certificate, but it 
does not deſtroy it otherwiſe than by ſatisfying it. 
lice and an, 

2. p. 373. 


Trinity, 28 Geo. 2. The King v. De Inhabitants of ' © 


© High and Low'Biſhopfide.' © 


On a motion toquaſh an order of /. made to dif- 
charge an order of two juſtices for the removal of J. 
T. his wife and ſon from the townſhip of High and 
Low Biſbopſide, to Daere cum Buerley, (both in the 


Ha Riding of Teriſhire;) a rule to thew cauſe was 
obtained. : a a | 


"Caſe, F: . being an inhabitant legally ſettled in 


| Menwith cum Darky; went from thence by certificate - 
to Readeiin the townſhip of High and Low Biſbop/ide, 


*] 


where he lived ſome years. About eighteen years ago 

the ſaid J. eee a freehold houſe for 10 l. in 
Dacre cum Buerley, and then quitted 

Hopſide, and went to live in Dacre. cum Bueriy, to 


B. 


which place he carried his certificate, and delivered 


it to the proper officer... STAYS | 
In February, 1744, J. T. the was bound ap- 
prentice to 7.7. by indenture, for the term of ſeven 
ears, which he ſerved to his ſaid maſter, - under the 
aid indenture, who all the time inhabited his houſe in 
the ſaid townſhip of Dacre tum Buerley, x.. 
The council for the motion urged, that this caſe de- 


| pended on the act of 8 & 9 W. z. cap. zo. and 1ã Ann , 
. eb M & mr 


. 6 7 N N > 8201 
The council againſt quaſhing the order of feen 
urged, that under ſlat. 8 & 9 z. 0 8 30. a pariih may 


give a general certificate, not addreſſed to any particu- 
1 pariſn, and in that caſe every pariſh to.which ſuch 
pauper comes will be bound to receive him. 
Fer curiam. We are of opinion, that the pariſh, of 

Dacre; cum Buerley.is the pariſh. wherein the ſaid. 7. 7. 


Was ſettled by his ſervice under the ſaid indentute, ani 


that the Mont have done wrong in quaſhing the or 

prom on oy Bos | nat Ong made for the removal of theſe paupers . 
The 'countil for the motion ſaid, that this was a | order of 12 be quaſhed,. and the ori inal, order k 
caſs not within the 9 & 10'J. 3. cap. 11. which | confirmed. Vid, Bur. $. E. vol. 2 5. Mf. 


. i N * | 
. =_ D - 9 
; * f N 9 


Force, which was oppoſed, alledging that the pauper 
had gained a ſettlement in Uttozeter under his" hn. 


Rafter, 


* 


- 


Peter i, in Nottingham. - 
04 158 Dow IG0y 59 4 . 1185 is \ f e 
On a motion to quaſh an order of two dae a 
firmed by ah order of Mn, for en J. V. his 
wife and family, ftom Wil fard it Nottinghamſhire, to 
St. Peter's in Nottingham ; a rule to ſhew cauſe was 
obtained. 


Ane 
1 f 


Caſe. Begſtun re a. certificate to Se. || 


„ took the parpers F. WW to be his 


X . „ 
Peter's; the ſaid * 
; - ferved him a confider- 


apprentice ; and the ſaid J. 
able time in, St, Peter 8 7 T, removed to St. 
fary's, where the ſaid J. . ſerved him about 2 


yea, nos e e e 
The council for the rule moped to make the ſame 
abſolute, Which was not oppoſed by the council on 
the other ſide, the caſe being the ſame as that of High 
and Low: Bujha 2 * bd ys 191 
"Per curiam. Lect the rule for qualhing the orders be 
made abſolute, and Jet both. the orders be quaſhed. 
Vide Hur . 8, C. vol. 2. page 39. 
CCCTTTCCCCCͤ 
Micbhaelmas, 30 Geo. 2. Raynard v. Chace. 
In an action of debt for a penalty on flat. 5 Elia. c. 
4. for exerciſing the trade of a brewer, without having 
ſerved an apprenticeſhip ; af ſpecial uerdict was given to 


: 


* 
& 


the following effect: that the defendant and one Coxe: | 


were, during all the time charged in this count, as part- 
ners in the trade, and that the ſame was, and has 
been for four years, carried on in their ſoint names; 
that Coxe ſerved an apprenticeſhip, &c. but Chace never 
did; and that Coxe is a working brewer, and was paid 
a ſalary for his labour; which ſalary was always de 
ducted, and allowed to him, previous to a diviſion of 
the profits ; and the entries at the Exciſe Office were in 
their joint names: but that the defendant Chace neuer 
exerciſed the trade himſelf, but only, hared the profits, 
and flood the riſques of the partnerſhip, and they find it 
to be a trade within flat. 5 Elix. c. 1414 
Qugſtion; Whether the defendant is within Hat. 5 
Eliz. c. 4. on this ſpecial finding 
The court were unanimouſly of opinion, that this 
was not an exereiſing the trade within the act; and ac- 
cordingly judgment was given for the defendant. Vid 
Bur. vol. 1. page 2. 1 rl W HOY - FEM FR SS 190 4 
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, ͤᷣ v f tt 3a: 
| the «> iF 4 Cee. 2 Ty: Th 7 "2 In * . y 7 
Hilary, 31 Ges, 2. The King v. The Inhabitants of 
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quaſh an order of two juſtices, for removing F. O. his 
wife and child, from Auſtrey to Grindon in Warwick- 
Hire, a rule to ſhew cauſe was obtained,” 
Cafe. F. O. a pauper about ten years of age, was, 
in April 1744, boun 3 by (he churchwardens 
c. of Grinabn, to S. V. of the ſame patiſh, until he 
ſhould attain the age of 24, under at. 43 Elz. 
The pauper inhabited with his ſaid maſter, and 
ſerved him under the ſaid indenture till Michaelmas 
1754, when the maſter, in conſideration of 40s. paid 
him by his apprentice, 7 to diſcharge him there- 
from; and a receipt and diſcharge: was wrote on the 
back of the ſaid indenture, by the ſaid maſte.. 
The pauper, on leaving his ſaid maſter, hired 7 74 
for a year, and ſerved the ſame in the pariſh of Higb- 
bam; at Michaelmas 1755, he hired-himſelf for another 


= 
* 
7 


ear to one L. in the pariſh of Autre aforeſaid, and 


es , 
three years of age, 
year HIP | 
The exception taken to the ſeſſion's order was, that 
the maſter and the apprentice could not agree to part, 
nor could the maſter diſcharge ſuch an apprentice with- | 
out the conſent of the 6: officers; and therefore he 
ined no ſettlement. by hi 
a year, in Higham and in Autre. 
Lord eld, on: inquiry, finding the 
was not of Its ſaid,. there was nothing in 
of an 1 be valid, and 


the conſent, infant ap 
therefore: his ſubſequent ſervices muſt be naught. 
« 51h 3.6 14 POSTS 5290 e 34 


Lf od A ** 9 2 a 
* — 8 nn 
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On a motion to quaſh an order of /efſjons, made ag: | 


* 


1 


1 f 5 SA 4 
, ? Trim 1 | 
I ͤTyinity, 5 Geo 
4 ? * 


ö 


erved the year in the ſaid pariſb, and received his 


The pauper, nath Juh 1757, was upwards of twenty- 0 
ut had not attained twenty-four, | 


2 | 
ecaſe ;: | 


- 
i 
4 


— 


* 


. 5 . 7 | 
k : + | 1 ; 2 a f : - _ : , | | | 
: ' * . 7 r ; ; * 4 3 g v | 
| ; 3 ' N 3 1 x 4 . / \ F 
75 4 * ba * * — | | 4 . 4 Me bo 24. 8 N : . 8 i 
inn . : i} % $5 | 5 * 
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» a 


| ach. concurred with 
him in opinion. | 


Per curiam. Let the order of ont be quaſhed, 
| and, the order af the juſtices be armed. Nil ku. 
' 0, Us 44. | 1. e af | | , 94-46 
| 4 4 8 n 4 e, 5 | 44 th ; : $i 4:09 
Hilary, 32 Geo. 2. The King v. The Inhabitants' of 
| A Ae 11391 Weftburye „ For e 
An apprentict to a-certificate man does not gain a ſet- 
tlement, Where the maſfer being uncertificated at the 
time of binding, obtains and delivers, a certificate, be- 
fore his apprentice has ſerved forty days; it being by, 
flat: 12 Ant. cap. 18, à condition precedent to the 
apprentices gaining. 2 ſettlement,,  ** that he muſt _ 
have been bound to, and ſgrved for forty days, a ma- 
. er who did not either come into or re/ide in the pariſh, 
by licence of à certificate. ide Bur. S. C. vol. 2. 
| page 470. M100, 0 N 1138 99 8 K nnn | 
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a The two other Judges on the. iS 


of 0 
/ * * 
8 , | 


$4 


3. The King v. The Inhabitants of St. 
Lues in Middheſes,) OG 
On a motion to quaſh an order of two juſtices, con- 
firmed by ions, for removing . H. his wife and 
two children, from St. Leonard's Shoreditch," to St. 

| Luke's, a rule to ſhew cauſe was obtained. 
Caſe, M,. H. at fifteen years of age, was bound 


\ g 
13 \ f 
W 4 3 
* 


«> 


| apprentice by St. Peter's. Cornhill, to one F. a ſhoe- 


maker, till he ſhould attain the age of wenty-four 
| years, and ſerved him three years. The maſter then 
removed to St, Luke's, and took the pauper with him, 
where he ſerved four years. The maſter then diſ- 
charged him, and told him he might work for himſelf; 
dut no perſon was preſent at their parting, nor were 
the indentutes cancelled, or delivered up, 

| . be pauper hired himſelf. to. ſeveral maſters of the 
trade, in different pariſhes, with whom he worked 
and received, wages; and ſaid, he believed F. never 
kney with whom he worked, nor did he ever aſk him 
for his earnings, or did he ever account with him for 
the ſame, or did the ſaid F. ever provide for him 
after he diſcharged him as aforeſaid. ... 
Tue pauper worked.and ſadged the laft forty days be- 
fore he attained N of twenty-four years in the 
pariſh of St. Leonard Shoreditch 
Ide council for the motion to quaſh the order made 
TT 
Iſt, The maſter could not diſcharge his apprentice, + 
without the conſent of St. Peter's Cornkill, i 8 85 
Adly, The indentures were never cancelled or deliuered 
up, and therefore he was not properly diſcharged, | 

| The council in ſupport of the orders urged, that it 
was not a ſervice. by the 7 05199 in 8s, Leonard s, 
with the conſent of his maſter, and therefore not a 
ſervice under the indenture. The maſter and appren- 

: tice had long before part. 1 act 


* 


Lord Mansfield. The indenture remained in force, 

and therefore. the relation between the maſter. and ap- 
pbrentice continued. His ſervice in St. Leonard's cannot 
be conſidered either as a ſervice of his firſt maſter, or 
as an aſſignment of the indenture,/ 1: / 
| IFamot, ſuſtice. The apprentice's ſettlement in Sr. 
| Luke's continued. He could not make a contract by | 
way of hiring and ſervice, or do any act to gain 4 
Der curiam, unanimouſly. | Let the rule be diſ- 
charged, and the orders be confirmed. Vide Bur. S. C. 
ö wal, A % hh, red 2h 0h nun, gre n 


| Eater, 6 Geo. z. "The King v. The 3 of Bs 
„ clefat-Bierlow in Sheffield. Ke 
On a motion to quaſh an order of two juſtices, con- 
firmed by Ae, or removing 8. W. with his two 
; children, from ure and Elfone in Alftonfield,. 
inthe county of Stafford, to Eecigſal- Bier lo in Sheffield," 


being hired and ſerving. || in the county of Teri, a rule to ſhew cauſe: was 
ee e BALTIC WE” OI ED 


"ws 


4 obtained; it 4 n 5 . | ö 
Caſe. + jon per, at ſixteen, was bound out 35. 
prentice to Wo, . cutler, an inhabitant of the bone | 


2 


* 


reſided de there 


| >» © q 0 
| ccleſal-Bizr low," for eight years; and 
| a * *4 \ N # DP 4 # #4 Ss # A : : - 3 * C3 # $a 
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under the fait iuknöfe; upwards of fe bers: On 


hi ing the f twenty-one 

A e 45 10 8 N hr en to cel che inden - 
tüles, th the fame W between 
"them, 


The pauper afterwards was hired . a 
of: Farfow, and ferved;the fame, 
whole Wages, and has gained no 5 ety ſince. 

The queſtion velgre the court was, whether an 4 
Pi- etite 907 ul + age (bound out. when under age, by 
pariſh can aft 20 olncel the inenturer, "and after- 


 watds gait a fetcferheitt'for pimtelf by hiring and ler. 


e 


* for + years *! CARES _—_ 


Lofd Mansfield. ' Fhicve ſebms* hoy! neceſſity for the) 


3 


7 officers Rining tt the confent te A charge 
2 . there 78 O authority for it. Phe. 


appremtite, till} he comes to the age of twenty-four';” 


2. without this act he could not be bound out longer 


| on ba ndine * The 2 nin are to aſſent to 
ndin he 7 the a rentice is a 
MY —— the ma/ter z - ne" are only, and 
if the maſter agrees, the contract may be diſſolved. 
Her curium. Let the tule be made abſolute, and let 
boch the orders be Wan 3 _ 15 N. he 1. 


abr $924 80 


H "I "The King K 73 klebe, 0 95 
| To N Liub Bethnal Green. s f 


2 motion to Jae an order of ſe ſions, mae? 
2 an order of two juſtices, ſot the removing 
H. F. widow, and her five 9 from 7. 
nee, Bethnal Green, to St. Botalgh's Mldgate, a 
rule to ſhew cauſe was obtained. . 
Caſe. FJ. F. wuſband of the ſaid M. F. and father 
of the ſaid childten, was brought up at the charity- 
ſthool of Sr. John NM ping, com. Mi * In 1747, 


Arbitration: at” Award. 


ars, Re and his" 


year to R. M. 
received: his 


f Ode Motlon to 4 allt an os 12 75 FR —— 


k. 43 ' 
tap, 2. impowers them to bind the win chil our! | 


lodged, and cartied ob 
| fi "until 


| of the fame. 


| qne/tion ſtated, nos is there 2 adjudication, that tha 


leth wo. par dns. eee ee. 2 | 
ts. XN N F 
E and Hewitt, Juſtices, concurred with the 
4 r 50 ef n 
e Let he rule be diſchar and e 
order of fn, affirineds hm Dun: vl a. 
Per zt re 


11 £435 1446 
a lar 7 « * e 1. "The dne 


2 19 


— * 5 9 44% 


: T7 | 
$45 \ & ; by * o 7 be? 


r removing His wife 
n to nd el in com. Lot | 


cauſe was obtained, 
April,” 1741,” 


indenture of 2d. 
„K. of Caffleton,. hatter, for the” 
and lodged” 


diſcffarge an ofder 
Rp Le ot 7 
N caſter, a rule 
A. H. u b 
' bound rentice to 
term of ſeven years, and worked, di 
With his maſter, there fot four! Lars a 4 — And 
then married a woman Who live in PA. id, after 
the marriage the apprentice worked and diered alt along 
with his maſter, in the day time, where his maſter lived, 
his trade; but he lodged at 
ni hts with bis wife at het father's houſe in Hunders- 
the expiration of the \appronticeſbip, 


which 
was about two years and a half from the time of his 
marriage. The maſter was r yy oþ with the in- 


— — — 4 


tended martiage of his and! did not take 
advantage oſ the covenant ye — "inderiture; fo as to 
| wwedte'the ſame, not did he before the marriage, or at - 
any time after, find fault with his apprentice for fo do- 
ing. The maſter was not afked, nor did give leave, 
bis appreuiice to lodge By Hundersfeld, though | he r 


The council 6 B againſt the- motion allowed, 
that the caſo was improperly ſtated ; there being no 


Pane had gained no other ſet petfewhere. 


Lord 24ansfield, I take it for granted, that the 


he was bound apprentice by indenturé, to J. R. a 
blackſmith, for ſdven eas; and Tefyed the whole 
time, under the ſaid indenture, with: his ſaid maſter in 
Stu Rotalpb's aforeſaid; When he was p 


22 meant to ſtate theſe facts day, on which 7 
ddubted. The point on which dbubted is mani 
| feſt viz. Whether che apps gained a ſetelement 


ie out appr entice, 
the ſum of 5/. was inſerted in the fa ene, as a in Tundirgſiold, by by lodging there at nights, and you 
conſideration for putting him out-apprerniice: to bis ſaid E ir to have been ſettled, that the place where. an 
maſter, paid out of a voluntary year y contribution of n. niice lies is the place of his 1egab ſetelement. 
the inhabitants of St. John, Wapping, Ws. That the herefore unleſs you defire that it may be ſent. 
ſaid indenture of 4 Ir 25555 not fumpei with back again to be reſtated, it is better to ſave the ex- 


any ſtamp denotin in the pound to have been 


1 * of further proceedin 
by the faid m 1 5 every pound of the faid 5%. 


rt let the rule 
made abſolute for quathing eg of ya Ag] 


Pak to the ſaid maſter as aforeſaid, That the a0 and affirming gd "WR Str. __ ide e 8. C. 

. J. E. in 1754, hired à dwelling-houſe in the pariſh of * 2, bare 509. m6 Pap at noizon; a 0 
. Aldgate, within the county 0 the city of 22 of | 790 F es 0 r 3 I 2 15 N 9 
one M. M. for ſive months, during the remainder of | F TW nt Elba Re 
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Ih | | a term the ſaid . M. had therein, and for which the 
ml ſaid J. F. agreed to pay the ſaid W. the fum of 
| 4 The faid J. F. came with his family to ſettle in 


IO V 


PO Nt,” wp 


| Arbitration and Award, 


j { the ſaid houſe, and remained therein five months and 

{60 upwards, That the ſaid houſe was, at ſuch time as 
WW | f — (id J. Fe hired the ſame, worth, 10 be tet, 100. by Bas oer, e A. ONE 
Nin ; the year. 4+: by 
„ ; The council for che motion propoſed two fliens, A award without 3 y*Y | 
F* * ll _ Iſt, Whether a ſettlement was gained by we by appren-- net an accord” without. CaciefaQion. At this da y 85 
„ tiegſbip? For as it was a charity binding, aud the ' fa 1 of both parties is àa mutual promiſe w 
4440/8 bring paid out __ a charity, it may be N 3 on an ee, 1225 Fide EE: val. 
4 i x it was ne 11 that the ature ſhould be Pee | 
1 r as directed b 2] flat. 8 Ann. *. 9. 5 e 

20d, Whether a taking for five "Thin, ; 1 & 1 PI 1 


| paying on 
41. could be deemed a cking 0 of by ann nr | 
per ann. value, when 41. for five months is not vs 
lent to 10 l. for a year. 


e e declared his opinion. on euch point 
g Charit . and a very laudable 


1 7 Pot It is a pa Ls 
Ga $00 cell 4 be een, # debe, 519; Me Marte. cle. 
Ah duct ion bernie | public and privere charities Ii 4% on an wurd, and s verdigt for the 
one might be calculated evade Dead, | gs was mage:in arreſt of judgment ye reg 
EE poſed to be ſo; but this is at | | caption taten Was at the matter in e 
chafity, within the reaſon and 3 tho | referred to the plaintiff himſelf, who made 22 


ö e bee be made, that à general releaſe to 1 
time of award be given, a releaſe to the Se 18 the 
laren is a good Fry. TR 1 N 


n art. Not allowed. And the caſe of Serjeant Hard was 
. . We.ae S be, e 8 recollected by juſtice _—_ vine _— jeant took 4 
55 Ai Mt under 10 — 4 inn | horſe. from e Archbifh ey rar dro 
"RS oft the juſtices, 18 have — declared . deodanit;; and the. Arch — rep brougheth action, on m. 
ent was, at the time of king, worth, tao be U {coming to «ca de e ine "he Seat | 


i : 93 W "+ 


by rule of court, referred it to the Aichbilhop to ſet 


the price of the horſe, which was done accordingly; 

and the Serjeant” afterwards moved the court to ; 
aſide the award, for the reaſori now offered; but it 
Was 
226. 5 


. „ TEL 
en in 2 
Hilary, 3. Hoe 


> 
* 


+4 a $4 


reaſon has been 
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ſhould do; and ſince that, a ſecond 
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added, that ſuppoſing other matters to have ariſen, yet 
as to that, the award-is void; the general words being 
to be expounded of all matters in controverſy at the 
time of the ſubmiſſion; and as to other matters ariſing 


ſince, to be void: and if in ſuch caſe, the party ſubmit- 


ting to the award ſhould make a releaſe to the time of 
the ſubmiſſion, it would be a good performance of the 
atbard. Judgment 
aul 12. f. 18. 
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where an action was brought to perform ſuch awar, 
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id. Raymond, 
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Micbaalmas, 


F ˙ 

Ia debt on: bond; dated the th of April, 4 M. & M. 
conditioned; that:if the defendant ſhould perſorm the 
award of F. 


. 


man? k 
i $# \ 5 i I's 


8 
4 


S. of all actions and demands, /o that the 
award be madeg and ready to be deliveted; by three 
oiclock an the aftęrnoon of the õth of April, 
was the 


pleads,.1 di made no award; gf the premiſes, till 


iff replies, and ſhews, that J. §. 
made an. ter entering into the bond, and before 
three check in the afternoon: of the aforeſaid day, viz. at 
eleven. o' dlacki; that the defendant, ſhoul Ta M. the 
plaintiff's fire ee 00d 225.006 defendant ih 
pay to the plaintiff, .on the 14th of April, 84. and that 
e ſhould.deliver to the ꝓlaintiff a certain writing ob- 
ligatory or bond, then, in his, 
parties-ſhould chen ign general rele: 
aſſigns fot Shreve that the orien lan 
the plaintiff the 81. the defendant; dem 
 eouricil argued, that the award is not good: 


* F wi 
bo 4 * 1 % i 
renne 
4 2 3 


for the 


for the plaintiff” Vide Mod. Rep. 


1S..A good petfotm- 
a, Us A 7 2 


that 1 ; 
three clock 75 aforeſaid day, ſpeciſind in the qforgſaid 
condition. — plainti 
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Stevens v. Matthews. i | 
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8 N. 3. Bedam vi Cleriſn. OR 
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Lal | 
next»day): that then, Ar, the defendant 


4 


ſhould . 
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on, and that the 
cal . „ c. and then 
taalig not pay to. 
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deliver to the plaintiff a tertain writing Cc. which is 
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| award to pay 28s to who is x ſtranger, is ill; except 


In fome caſes, where it appears that it is for the plain- - 
tiff s benefit, or to diſcharge money owing by him; 
but nothing of this kind appears, and therefore as tö 


that the award is ill, which the court Ga. 


2d Except. The award is, that the defendant ſhould» 


| altogether uncertain; for it does not iy of what ſum * 
the bond was, nor what the penalty, nor of whom it 


| was obtained; and therefore it is void, for the uncer- 
tainty in that reſpect; which the court likewiſe al- 


lowed. He then atgued, that it was an award but of 
one ſide, and conſeqͥuently ill; for the releaſes cannot 
be performed until the bond is delivered to the plain- 


[| tiff, which can never be, becauſe it is uticertain what 


| of 


bond is meant; and the releaſes cannot be executed 


| until "the bond is delivered to the plaintiff, for the 
words of the auard are, that the defendant ſhould de- 
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executed their authority: but if they chuſe 
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may chuſe another, becauſe they nevet execute 


| Hopaly, f a e eee e neee e 
ö authority. Vide Mod. vol. 12. Pp. 120, on 


ready to releaſe, and ſo prays 9 
action, c. to which the plaintiff demu 
tion was, whether the de ee was a | 
ion but if they had 
# ſum of money to be paid, or a horſe, or an 
wy awarding of this, tho 
would have been a good dr. 


” "Holt, 


ITE 


| liver to the plaintiff a certain Writing Sc. and that 
then they ſhould execute general releaſes on both ſides. 


Now the ad twncy i. e then; ſhews that the releaſes ſhould 


not be executed until the bond ſhould be delivered to 


the plalntiff. So that the arbirravorihas warde, that 
the defendant ſhould pay to the plaintiff 84 which is 
Her curiam, the ad tunc, i. e. then, refers to the 14th- 


; all 'of the award that is good. And ſo it is an award 


of April, and not to the delivery of the bond to the 
enough, for 
e may demand 


plaintiff; ſo that the award is mutua 
when the defendant has paid the 37 h 
a genera feignſe, 75! 5% > Pe oy * 
4th Except. The word altereuter is uncertain; viz. 
one of the two. © kN 1 : 105 . A Ai 
Per curiam. It is as good a word as can be uſed. 


The plaintiff's” council took exception, that the 


plea was ill. For the defendant pleads, that the urbi- 
trator made no award before three o'clock of the aforeſaid” 


day; now there are two third hours, and perhaps the 


award was not made before the firſt third hour, and 
yet it might be made before the third hour in the after- ' 
noon, and therefore the defendant ought to have ſaid, 
before three o kloct in the afternoon of the 
tor want of which, in tbe afternoon,” the plea is ill. 

Per curiam. This-had deen ill, if the plaintiff had! 


| demurred to it, but now the replication has made it 


good. But becauſe the award was mutual enough, end- 
2 Sood breach aſſigned,” judgment was given for the 
plaintiff, Vid Raymond vol. 1. page 123. / bobralg 
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9. 954 FO PAIR THIN? HOPS AEST 4916911 go N53 

A motion was made for an attachment againſt, che 


defendant, for refuſing to perform an aw¾ard Pars; 5 . 
h: 


an umpire; on a ſubmiſſion by a rule 
after ſome diſpute,” was, referred. 


” 


of court, w 


* 


; f 1 27001 DHS ade. 
- Por curiam. If the ſubmiſhon be to refer the mat 
ter in controyerſy to arbitrators, and they do hot 
make an award. by ſuch a day, they ſhall not make 


an umpite 3 and there the arbitrators cannot chuſe an 
atwuard; and when they have choſen one generally, they. 
cannot afterwards: chuſe another, becauſe they, bave 


him e 44 
5 f? o £4 


Trinity. 9 m 3. Freeman v. Bernard. 


On an 'almpſit' for the ſale of hops, the defendant 


pleaded ſubmiſſion to arbitrators, who atuardad, that 
each party ſhould releaſe all actions to each other; 
that he tenderedifuch'a' releaſe, and was, and: fil] is 
| t. whether 4 +} 


rred ; the quet- 


6) 


Je, C. J. faid,/ there id no qu 


thing in ſatisfaction, the 


not actually delivered, 0 8 
But now in this caſe,” there is nothi 
R [mutually to 
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half of De Rutter. It is plain, that the arbitrators did 


ſubmitted to à futute determination. : 2 881201 


* * 8 : g 
- n * 
* , . . & 


tions: now there is a great difference between award- 
ing the doing any thing in ſatisfaction, and the 

the releaſe of an action; for when a thing is 
awards to be done in ſatisfaction, that raiſes a new 


* 


duty in lieu of the old one diſcharged, as if money be 
awarded to be paid, debt lies for ity but in the caſe of 
a releaſe, there is only a method ordered to diſcharge 
the action: if the award itſelf diſcharges the action 
there needs no releaſe to be given, becauſe. the action 
was gone before; but the action being not diſcharged 


till the releaſe 1 it cannot be a bar till it is ac- 


tually exechted and delivered, Judgment for the 
| Trinity, 9 W.3. Bacon v. Dubarry, 

La debt on a bond conditioned, that the defendant on 
behalf of De Raiter, ſhould ſtand to the a of C. 
and M. of all matters between the defendant, as attor- 
ney to De Ruiter, on the eve part, and the plaintiff 
on the other, concerning certain accounts hetween the 
plaintiff and De Rutter ; the | defendant pleads no 
award made; the plaintiff seplies, and ſets forth an 
award to have been made concerning the premiſes, that 
the deſendant, on behalf of De Ruiter, ſhould pay to 
the plaintiff 45 J. 6s. 10 d. and that then the plaintiff, 
and defendant on the behalf of De Rutter, ſhould ex- 
ccute mutual rejeaſes to each other, to the uſe of each 
other, of all actions, mattes, Cc. concerning thoſe 
accounts, and aſſigns a breach in non-payment of the 


money. On demurrer, it was reſolved, iſt. The 


ſobmiſſien of the debt is good; for the defendant puts 
himſelf in the place of De Rutter, and is bound to. 
perform the award. 24ly. That this eward is a void 
award, becauſe not mutual, but of the one part only: 
for firſt the mutual releaſes are to be made between the 
aintiff and defendant, where they ought. to have been 
tween tbe plaiptiff and De Rugter, or to have been de- 
livexed to Debarry-fox the uſe of De Ruiter, for a releaſe 
ta Debarry, can by no means benefit De Rutter ; we 
ould, if we could, have eonſtrued it to be a releaſe to 
 Dyberxy ſor the uſe of De Ruiter x but the words, ta the 
iſe of each other, exelude this eonſtruction. The laſt time 
this caſe was argued it was inſiſted, that this award was 
good, if there had been no releaſes at all awarded; as 
9 there: Ne = wo 12 fuch 1 be 
: congerui remiſas, which this is not. It is 
pleaded, Indore I, averred to be concerning the pre- 
miſes; but when the award is ſet out, that ſays no 
ſuch thing. But 1 it. to have been made con- 
cerning the premiſes,” yet, when he comes and does not 
reſt on that, there is a void thing awarded on the be- 


not rely on the payment of the money to be fatisfac- 
tion, but on the releaſes too, which ſpoils the whole 
award; and this is grounded on Capel and Holland's 
cafe, Style, 44. Alen, 10. 1 Roll, Abr. 254. and on 


Hale v. Mafh#'s caſe, 1 Roll. Abr. 254 If in this 


cafe it had been ſaid, that money ſhould have been 
paid in ſatisfaction of all accounts, or that they had 
examined alt accounts, and on ſtating thereof, there 
had appeared fo much due to Bacon, and that they had 
awarded the money to be paid for all aceounts; the 
ſubſequent matter would not have vitiated it as in the 
caſe of Burbridze v. Raymond, 1 Noll. Abr. "258. there- 
fore judgment for the deſendant. Via Monk Rep. vol. 
12. p. 129. 8 . MS LOS 2 Cn Lops 48 


Michaelnas, 9 M 3. hg v. Ruſſel 


In abt on a bond for the rmanee af an azoard, 
it was ini ſted on for the defendant, that the award 
was void, becauſe there was no ſinal determination of 
the matter fubmitted; but ſeveral things ſeemed to ho 


a1 


Fhe court ſeemed-toibe of this opinion:3 Felt 
ing, that - where matters are ſabmitted, they ou 
to atari all abſolutely, without referring to! ang fu- 


15 
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all controverſies between the plaintiff; and de KANE 
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a motion was made ſor an 3 
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Tale, 10 M. 3. dumme, 15 
Pr Holt, Chief Juſtice. Where an award is made 

by rule of court, it ſhall not be ſet aſide 3 unleſs; there 
was practice with the arbitrators, or ſome; irregularity, 
| as want of notice of the meeting. Alſo you ſhall nos. 


take exceptions to the formality of it, but ſhall per- 
form it. Vide Salt. vol. 1, page 71. 4 wp | 


A ſubmiſſion to an award was of all matters in con- 
troverſy by rule of court, and an award made, that ſa 
much money ſhould be paid on one fide, and nothing 
was4warded on the other ſide; and the court was NT 
to ſet it afide, as being an award only ex harte. 
. Holt, Chiet uſtice, The common exceptions againſt, 
; an, award, will not hold here, it being an award on 
' ſubmiſſion by rule of court, for though there be na 
releaſe awarded on one fide, yet the ſubmiſſion was of 
all matters in controverſy. ; and we will not grant an 
attachment before they tender a releaſe, for if a per- 

ſom comes ta have aid of the court, he ſhall do that 
_ which is fair and equitable before he obtains it. Yide 
' Mod. Rep. wel. 13. page „JJ. 


i 4 


3K Hilary, 11 W.3. Dy v. Barton. 
In debt on a bond conditioned to perform an award, 
the detendant 'pleaded xo award Sal The plaintiff 
| 28 and ſhe wed the award, and afhgned. a breach, 
c. The defendant demurred, and bis council took. 
exceptions to the award. . That the: award did not. 
purſue the ſubmiſſion; which was, that it ſhould: be. 
ready to be delivered at London, — the pleading that 
the arbitrators made the award at H#/; minſler, teady 
to be delivered at London, as in the cale in 2 Cre. 377. 
Holt, Chief Juſtice. If it is made, it is ready to be 
delivered; and therefore if (ready to be delivered) had 
| been omitted, it had beer well enough, the alledging 
the award to be of and. concerning the premiſes, ſupplies 
all averments. „ pas 22k a Rb + 
2d. Exception, the arbitrators have awardid the 
bonds of ſubmiſſion to be ſurrendered, which exceeds 
ed their auth OO POY Os. "" 
Hol, Chief Juſtice. As to that, it is void, for they 
_ could not award nag, thing concerning them; and 
as this caſe is, they had awarded general releaſes tc 
have been given after the delivery of the bonds of ſub- 
miſſion; the award had been bad, becauſe it would 
not haue been mutuab, in regatd that the releaſes 
would have been given after = performance of an 
act, which wwe bad not power to award; that the-de- 
fendant ſhould do; and conſequently it is void and 
ſo nothing to be done on the part of che plaĩntiff to the 
defendant, but only that the defendant ſhould pay 
money to the plaintiff. C 
3d. Exception, the plaintiff does not aver that he 
was ready at the place to receive the mone ß. 
Hol. C. J. There is no need, becauſe the defendant 
oughit to do the firſt act, and therefore if he does not 
come and tender the money, though the plaintiff be 
not there to receive it, the bond will be forfeited, © 
;  . 4th Exception, the award as to the general releaſes '_ 
is uncertain, viz.'that they ſhould execute mutual ge- 
neral releaſes, according to the extent of the ſubmiſ- 


Hul, Chief Juſtice. The fubmifion is ſpecial, of 
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| adminiſtrator, Tc. ſo that explaining the rare 
| the 5 given for the pfaineif. N 
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Pen curiam. Fhere ought” to be an 'afidavit of an 


e examination: aud that he kaew but one a, Pen cri ) be an | 
| . as dirdatg refer to 2 future. gd and that  awarddemanded, Gef and we'never grant an attach 
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| 2 The ſetond objeftion ſeetiis to be à good oljectith, 


Wuere a matter was referted by rule of eourt to the 
determination of the judges” of affine, it was moved 
mat their determination might be made's rule of 
evurte 4 2 4 ? | 
. Chief Juſtice : | where a matter is referred 
8 of court, and they make their 


to arbitrators by rule 
award, —_— 
if the awar 
needleſs. Vide Salk. vol. 1. p. 71. 

Achalm, 12 N. 3. Clapeott v. Davy, 
by the plaintiff for work done, and goods fold and de- 
livered, the defendant pleaded an award, by which it 
was atuaraded, that the plaintiff for the work done, Qc. 
ſhould accept a bill of ſale, of the < * part of the 
$hip Fortune; and that the plaintiff and defendant 
ſhould give to each other general releaſes; To this 
plea the plaintiff demurred, and for cauſe of demurrer 
took the g, exceptions to the plea. 

iſt Exception, I bat the award is pleaded to extend 
to all the promiſes, whereas it appears, that it extends 

ut. to the work done, and therefore the defendant 

Would here pleaded non aſſumpſit to the promiſe for the 

ds ſold and delivered, and for want of this. the plea 
s ill. For an award is no plea im bar, unleſs ſome- 
thing be awarded: in ſatis faction of the plaintiff de- 
* and nothing being awarded: fon the goods fold 
and delivered, it is:ill;, For though there is a general 
releaſe awarded, yet of itſelf that will be no dar, av- 
cording to the | caſe. of Freeman v, Barnard,. Trinty, 9 
IF. z. n the. ſuing, of an action in-fuchicaſe; may 
be. à breach of the award, on which the defendant 
might bring his a&ion.. 
p 2d. Ex Hon, j 
tiff ſhould accept: the bill of ſale, and the; defendanr 
was. not awarded. to deliver it, and ſo nothing was 
awarded. to the plaintiff in. ſatisfaftion: for tho work 
d« 5, apy he comparei · it to the caſe in 2! Saund: 298. 
Halt, Chief Juſtice ſaid, that nothing was awarded 
for. the goods. ſold· and · delivered, and therefore this 


caſe was. the. ſame: with that of Freeman v. Barnard; 


nothing being awarded fon that; but a generulirelcaſe;. 
Tf the bill of ſale had been awarded in full of all de- 
mands, it had been good. But this releaſe awarded 
here, is not a perfect bar, until it be executed. And 
as to. the other matter, he ſaid,, that the defendant is 
not enjoined to. do it, which. is the only ſatisfaction 
that the plaintiff ſhould have. But the award-is: only, 
hat the plaintiff ſhould accept, and' then the plaintiff 
cannot be larred, nothing being 
by the defendant in ſatisfaction. 1 | 
At another day, the defendant's. council urged; that 
if the firſt objection ſhould. be. allowed, the declaration 
might. be ſa varied as to make no award pleadable : 
to the /econd oljjactian, he cited a caſe very: lately ad- 
judged in the C. P. via. Hooper v. Huf, where an 
awerd was, that the defendant ſhould pay to the plain- 
tiff 10 l. and. fetch away his mare and colt; and on 
2 it was held to be mutual, and implied: a de- 
ivery, by the plaintiff; and- it. was: adj udged accord · 
ingly, for ſupporting of honeſt awards. Be pr 
The plaintiff's. council. in - anſwer ſaid, that the 
words of the award are, that the work done was rated 
at 32 l. for which; oy pines would accept a bill 
of ſale, &c, now no acti 
livered can be brought for. work done. 

Per Gold; Juſſice. It is, without doubt; that if no- 
thing be awarded but the:genEral. releaſes, the gilea will 
be ilk: then leaving them out of-the.caſs,, this award 
cannot extend.to'this demand. For though, it is al- 
12 war the goods ſold, and delivered ãsthu fame 
| and with that for work. done, yet the court.cannot 

take notice of that on fuch. generality.. But if) the de- 
fendarit had bed 1 by; particular 


au ments, iti might 


be within. that. gart of the 


= fy 
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mpel a performance of it ad much as 
were part of the rule ; ſo a new rule is 


On an indebitatus afſumpfit & quantum meruit brought 


That the award was, thut the plain- 


awarded to be done | 


| umpire; 


on for goods ſold and de- 


b 1 


| uy 


| for an atuard cannot be made good by implication: 
If the'defendant would not have delivered the bill of 
| fale, the plaintiff could not have affigned a breach of 
| the award by implication; and judgment was given 
for the plaintiff, Vid Raym. vol. 1. page 611, 


|  Michaelmas, 12 WW. 3. Anonymons, 
| In eaſe, upon threr ſeveral promiſes; and ad dart! 
| direQing mutual releaſes, pleaded in bar. 
Per curiam. This is no good plea, becauſe nothing is 
- awarded that bears an action; but if there were an 
thin 9 "= N 4 action would lie, it 
would be a good plea, though it were not performed 
Vide Mod, Rep. vol. 12, 5. 43. OE 


La debt on at- award: thedefendant ſets forth à void 
award, and pleads performance; the plaintiff joins 
iſſue on the performance, Verdict for the plaintiff. 
On. the court being moved in arreſt of judgment, the 
Judgment thereon- was arreſted. Vid Mod. Rep, vol. 
12+. page 634. A 4 171 5 

Eater, 13 M. 3. Mitthel v. Harris. 

In gebt on an award, ſetting. forth  ſubmiſion* to 
the qward ol A. and Bñ. provided they made their award 
by ſuch a day; and if they did not agree to the um- 
pirage of ſuch-p-rſon- hom they ſhoalJ'chuſe ; on u 
award pleaded; in reply it was confeſſed, thut there 
was no, atuand but that the arbitrators! had choſe an 
umpire on ſuch a- day, which appeared to be within 
the time allowed them to make their award in; and 
the umpi rage and breach were ſet forths 
Jo which the defendant rejoined, that they had: not 
choſe an umpire after the laſt day, which was allowed 
them to make their. award: on demurrer it was oba 
jectedꝭ that it appeared: the arbitrators had choſe. 
their umpire too ſoon, via. within the laſt day allowed 
them for making. their atard as arbitrators ; and · ſuck 
choice was: void, for they could not choſe an: umpire 
till their own. authority was: determined for not- 
withſtanding ſuch . chooſing of an umpire; they might 
make an atuard after any time befote the end of. this 
time allowed them. "7 e 
It was anſwered, that by this ſubmim̃on the arbitra« 

tors had their election to make an award, or to chuſe an 
umpire by ſuch · a dan; arid) that by chooſing the um- 
pire before the day, they Had determined: their: elee= 
| tion, and given the authotity to the ampire r. 

Hott, Chief Juſtice,,quoted the caſe of Tawiſelden and 
Travers, where the ſubmiſſion was to the auurd of two, 
ſo that they made their aura before midſummer; . a 
if they could not agtee, to ſtand to the umpirage 'ofwho= 
ever they ſhould. chuſe, ſo as he made his umpirage be- 
fore that time, and held good; beoauſe by the nam ng an 
umpire they had. determined: their authority and! elves 
tion: but if the ſubmiſſion} had been to the ar of 
A. and E., ſo. that they made an award before: mids 
| ſummer; and if they did not agree, J. N ſhould ibe 
a ; and they do notagtee; but J & mskes an um- 
pirage before midſummer, that umpirage is void. Judg - 
ment 1% for the plaintiff, Vid Mad! Nep. wel. 12. 
ü ͤ¶ ⁰y d Dorn ne mY be 
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- The parties-entered' theo mytual  bouds, with re: 
ſpedive conditions, that te. ould 'reſpe&ively.fand 


to the aur to be made by'F & of £57. and if the 
| ſhould conſent” to make t "ſubmiſſion "by rule of 


| county according* to the late ac of parliament, that, 
then ite bonds" bby be void. And now. a 3 
; was made; that this fHbmid, be made a rule of gourt, 
| owaſfidayit of che execution” of theſe bonds, but it 
vn oppaſed;, becauſt it was only parcel” of the con- 
| A to forſeie the penalty 

3 Per cortem. The conſeht” to make a ſubiiflion a 
rule of court, ought not to be a part of the condition, 
| | . a but 


a. 
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N. only, inſerted in the condition, by the late act. 
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Arbitr 


Nevertheleſs, Holt, held that this was a plain evi- 


-dence of the conſent of the parties, and if it were 


not fo, the condition would ſignify. nothing; for no 
ſubſequent conſent afterwards would be ſufficient 
within the act. and a tue Was made that it ſhould be 
made a rule of court, niſi, fc. Vide Rayme vil. i. page 
674. Salk. vol. 1. page 72. i 


Trinity, 3 V. 3. Poreland, or Furlong v. Thornigold, 
TEST AY e Marygold. „ a 

In debt on a bond for the performance of an award ; 
on no award pleaded, the plaintiff ſets forth part of the 


þ # w 


| 


4 
L 
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award, but not all, and coneludes with a profert.; the 


defendant craves vyer, and the award being ſet forth 
at large, demurs generally for the variance between the 
award replied, and that ſet forth on the oyer, and 
Smith v. Yeoman, 1 Saund. 319. was quoted, where 
the plaintiff in ſuch caſe, ought not only to ſet forth 
the atward, but alſo to aſſign a breach; it was ob- 
jected that it is enough to ſhew. ſo much of the award, 
as to give himſelf .cauſe of action, and to ſhew the 


award good, i. e. is mutual; and if there be any thing 


more in it, it ought to come from the defendant's ſide; 
as in the caſe f an action on an act of parliament. 
Vide 1 Leo. 72. In debt on an award, nothing was ſet 
forth, but the ſubmiſſion to the award of F. S. and 
that he awarded the defendant to pay the plaintiff 101. 
and held the action did lie, and that the plaintiff is 
bound to ſhew no more than makes for him, and the 


reſt 725 to come from the defendant. Vide Lewis v. 


Schola/tica in Plow. that one need ſay no more than is 


for his purpoſe. Palmer 511. That in order to good 


pleading, when the defendant pleads, they made no 
award, and the plaintiff ſhews an award and breach, the 
defendant. ought. to rejoin, they made no ſuch award. 
Holt, Chief Juſtice. You ſet out too little or too 
much, for you do not ſet out the whole award; 
but you ſay profert, as if you had ſet it out. But 
the queſtion will be, whether it will not be well on a 
general demurrer. 2 R. 3: 13. The ifſue is, they did 
not make-the. award; but ſuppoſe part of the award be 
well, and another part void, and ſo bad, that it vitiates 
even the whole award, and the plaintiff ſets out only 
the good part, and they made no ſuch award be pleaded, 
and then the whole award is ſet out. 18 Ed. 4. 32. 
Bro. Arbit. 39. 41. But in thoſe days they held an 
award void in part, to be ſo in all; as award that 
there ſhould be mutual releaſes for the purpoſe, and 


that one of the parties ſhould get a third perſon to be 


ſecurity | for the payment of 10 l. to the other, ſuch 
award would have been held void in the whole in thoſe 
days, and ſo was the law, till Fames's 1ft, time; when 
as appears in Hob. and Hutt. it was held an award 
might be good in part, and void in part; but here it was 
fſaid, that the plaintiff: ought to ſet forth all the things 
awarded to be done by him, though perhaps he need 
not ſet aut every thing to be done on the other fide; and 


the omiſſion hereof in the declaration, and ſetting it 


out in the other part, is a 2 variance. But if 
a void part of the award be omitted, fo it be ſuch a 
void part, as does not avoid the whole award, that 


may be well enough; for where an award contains 


ſeveral matters to be done on the plaintiff's ſide, all 
which are well awarded, and to be performed by the 
laintiff, and he only ſets out enougb to intitle him- 


elf to an action, and they come, and plead ry award,. 


and on oyer of the award, it appears, the plaintiff was 
to do more than he ſet forth, and that thoſe things 
were well awvarded, that is, that the award was legal, 


as to them ; the queſtion, is, whether he ought not to 
ſhew all theſe things that he was to perſorm, or, if the | 


omitting any of them, be not a. ſubſtantial variange? It 
was ſaid, that in debt on 1 award he need only ſet out 
enough t6 intitle him to the action; but that he ought 
to ſhew fo much of the award, as was neceſſary to 
make it good. And Halt ſeemed. to approve;of the 


4 - 


| caſe in i Lee. 72. Vide Style 98... 1 Sid. 161, that debt 
& 4 We , FLY N gs : tual ;ifo th ol. b 1 ry 7 * wt OB. — 

V 
Hendant. Vide Mod. Rep. vol. 18. page 533. Rm. 


lies on an award, without ſetting it all out. But heie 
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d. Award. 5 
Trinity, 13 M. 3. Slannq v. Slanney. . 
Per curiam. When it is moved to have ſubmiſſion to 


be an affidavit of notice, becauſe the act gives .the 
court power to examine the juſtice of the award. Vid: 
Mid. Rep. vole 12; page 52. 


_ C. „ . 8 a 70 ot $: 3; a * 
 « 1-1 + Eafter, 1 Ann. Dauila v. Alnanz . 


— 4 


* 


three foremen of the jury; and before the award was 
made, one of the parties ſerved the arbitrators with a 
ſubpena out of Chancery, which indered their pro- 
ceeding to make the award. The court held this a 


breach of the rule, and granted an attachment, i, 


Dinity, 1 Ann. The Queen v. Mayor of Carlifte. | 


Per mam. A ſubmiſſion of a matter to reference, 
is no ſtay of ſuit in that matter, if it is not particu- 
larly ſo agreed on. Vide Mod. Rep. vol. 7. page 38. 


| Bafter, 2 knn. Morris v. Sir Richard Regualds.* , 


It was moved, that an award made by arbitrators» 
choſen by the conſent of the parties, at % prius at 
Guildhall, and whoſe ſubmiflion was made by rule of 
court there, and afterwards made a rule of the King's 
Bench, might be ſet aſide, on affidavit of the miſ- 
management of the arbitrators; and that they refuſed 
to hear what the defendant could ſay, after' they” had 
heard the plaintiff. W eee ene eee 

Holt, Chief Juſtice, warmly oppoſed this, 36 con- 
trary to all practice that he had ever knoyn, which 
was, that in ſuch caſe, the integrity of the arbitrators 


judges) ſhall never be arraigned, no more than the 
integrity of any other judge. But Potbel, Powys ald 


any countenance to ſuch proceedings; and that there 
fore they ought to be puniſhed, becauſe they abuſe 
the office of a judge. And a rule was made that th 
ſhould attend And the examination was made i 
court, by affidavit of all their proceedings, on whic 
rr miſmanagement appeared to be among them. 
ide Raymond, vol. 2. page 85 7. 1 
N 1 iran 88 1% 4464-46: ic d 1 
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Bofter, * Am. dinbnM ,, 
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of J. S. which ſubmiſſion was made a rule of gurt. 
according to the late act of parliameat. The patty 
for whoſe benefit the award was made, moved th 
court for an attachment for non-performance; which 
was granted: pending which he brought an ation © 
debt on the bond; and now the court Was moped, th 
he might not proceed both ways; and the coubcil who 
made the motion infifted, that this was like the caſes 
where the court ſtay actions on attornies bills, Y i 
the matter is under reference before the maſter. © 
Per curiam. The motion was denied, and"this dif- 
ference taken; where the court relieves the par 15 
way of amends in a ſummary way, as in the e 
the plaintiff has no ſatisfaction on the attachment. 
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vd, "Which was, that the defendant thou 


plaintiff ſhould ſeal a releaſe to him of all ans A 


| controverſies facing the Promiſes. The defendant's | 


and the'releaſe (whic? was all the defendant was to 


an award made a tule of court, there ought always — | 


A matter was referred by conſent at, mi privs.to the 


(whom the parties by conſent have choſen to be their 


Gould, Juſtices, ſaid, that it was abominable do give 


Ii. bound himſelf in à bond to ſtand to the 2 2 4 


And the defendant was put to anſwer interrogatories, . _ 


re 


_ cited, there-it is reaſonable}, otherwiſe here Where 


1 
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the plaintiff, or his affigns, 507, and 1 e 5 


dave) being only of all actions fouchine the $romiles. thas + 
| ſhould be underſtood to relate only cg the 0. 15755 
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to the controyerſies ſubmitted... The (court, on the 


contrary ſaid, that it ſhould; be underſtood of the con- 


trover ſies. 12 


the plaintiff's affigus, which is naught. 2 Jad. 41, 
Cro. Elia. 348. eine eder 
cauſe they held payment to tbe plaintiff's affigns as 


payment to the plaintiff himſelf; the contrary. in tbe 


Cafe in 3 Cro- for van! fs 0 becauſe the thing de- 
miſed there was demiſa | 
plaintiff. 'Fide Raymond, vol. 2. page $98. + 
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In debt on a bond, with condition to perform an 


> 


ready to be delivered to the parties, S the plain- 
tiff in ſetting out the award in his replication to-in0 


3 12 ſhewed it was made in writing. all duties ſhall ceaſe, is that they ſhall for ever ceaſe; 


but did not lay it was ready to be delivered, c. And 
on demurrer, 4, JE 1 151 3 B l il N 1 A «ab eben 
Per curiam. It is well enough; ſor being made 


o * g * ti { 
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he court thought otherwiſe, be- 


le over. Judgment for the 


award, ſo as the ſaid award be made in writing, and 


401 


receive it; and if he, refuſes, he is not bound to 


1 44 uf | 


M1071 


releaſe. 


30. The releaſe id ordered to be till the time of the 


award ; but we do not much inſiſt on that, the au- 
thorities being againſt us on a double reaſon : 1. That 
no cauſe of action ſhall be intended to have ariſen. be- 
tween the time of the ſubmiſſion and award, if it be 
not ſhewn. 2. That a releaſe to the time of the ſub- 
miſſion is a good releaſe in purſuance. of the award; 
and the latter, in our opinion, is the better reaſon; 
for a man might have a cauſe of action accrue to him 
between the fahminon and atbard, and not know of 
it; and it were hard to put him under a neceſſity of re- 
leaſing it: and the reaſon why a releaſe to the time of 
ſubmiſſions held good, is not becauſe it ſhall be intended 
to be the meaning of the arbitrators that it ſhould be 
ſo, but it is rather a controlling of their meaning, as 


| far as jt is void by conſtruction of law, 


The council on the'other ſide ſaid, the'awarding that 


and it extingulſhes the duty; for if the words had 


been that all actions ſhould ceaſe, the duty had bern 


gone; for if the remedy be gone, the right is gone: 


en and the word uit is of larger extent and ſenſe than 


in writing, it is ready to be delivered. Fide 
os pt tt © 2. ion; for by releaſe. of ſuits, one may bar himſelf of 


\ "OI , 5 
2. page 989. Th 
N _— - * 


di, 2 an. Bird v. Bij. e e, e p., t lob gar extivgiithes 
e | ' | the'duty. ' EH. 29 Car. 2. Strang ford uv. Green, and 


In dt on a bond, the defendant-prayed/oyer of the 
condition, which was for performing the award of | 
J. H. and pleaded no award mn eee re- 
e an rth an aten e. r Was, that the till failure of payment; and good, 1 Lev. 58. Beſides, 
n b : ee for _ — NV N e- this ſum being atvarded in ful! of 3 and the 
The defendane's cound ts Bae a is in icſelf final. fleyn.' a6. 1 Nel. br. 260, Pl. 5e. | 
conſequently. of a matter out of the power of the 
arbitrator ss V 3: 91547 d 
Holt, Chief Juſtice, ſaid, that à general a⅛aGͤd of 
money toia ſtranger was good; for it ſhall be intended 
the ſubmittants were bound as truſtees, or were liable 
1 es the tive and the payment ſhall be intended 
for their * unleſs 1 e Any romd 2 TI 
Powell, Juſtice, was of opinion, that it muſt appear || La to EG have been forever fone 
to be for t eir benefit, .and- it ſha | not be ſo. intended, 2 — . 8 ae 
unleſs it does appear; but in the principal caſe he 58008 * 1 „CEC. 
held, bat it ee intended to be for their benefit, * | | 
or racher, thy If Bppeared ta, be; i, becayle ME; pay-, |. 
ment was to be for the uſe of the mother, Ji 5 Ca. 
Salmon's Caſe. 'S2 Cro. 4. 758. I Ro. 247, 259. 2 Leg. 
235. This matter. was afterwards referred to the 
council on both ſides ; ſo the court'gaye no judgment. 
Vide Salkeld, vol 1. page 1. 
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On a writ of error brought on a judgment in C. B. 
in debt on a bond for performance of an award, the 
defendant pleaded xo award made; and in reply, the 
plaintiff ſer forth an award made on ſuch à day, re- 
hy citing ſeveral ſuits depending between the parties in 

"pa the C. B. and 'a ſubmiffion of all matters pending. 
— 1. The arbitrators award, that all ſuits erb | ed 
arties ſhall ceaſe. 2. That rhe defendant ſhoul al 
plaintiff 10% in full of all demands, and alſo'give 

him a general releaſe. 15 That on receipt of the 01. 
the plaintiff ſhow's © alſo execute 4 releaſe to the. 

defendant.” \ 8 we . 4 ; 34 my 3 * 75 5 | 5 2 * — . k 

"The defendapt's council took the following excep- 
tions to the ward, - rt; It is not final; for it is only, 
that all ſuits now depending ſhould ceaſe, which is no 
"IF of more than that the parry ſhould be nonſuited, which- 
YN is not final, and therefore not good: it is true, no new” 
5 ſuit can be brought while theſe are pending, becauſe 
"theſe may be pleaded in abattment; not can theſe be 
proſecuted becauſe of the award; but if either of the | 

parties die, new ſuits may be proſecuted for the ſaid 
cauſes, norwithftanding this art.. 
ad, The awarding à general releiſe would indeed 
make it a good award, if it were concluſive, but it is 
left in the plaintiff s election, ether be makes any*} 
or not; for the releaſe is ordered to be made on the” 
reßeipt of the 10 fl and it is not awarded that he ſhall % 


this he quoted u caſe in the C. B. in bis time, and 
Hite, Chief Juice. Here the 
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money to oy thereby a ee 7 
' bm, whi w] 9 1 
br ation is a 2 07s oy antiently 1 been 
held, that if the thing 1728 10 HY M ay, but <6 
doing of fome collateral 3 7 © Whom It 
is without Wong 6 [24h ore fuch #ward 
would 4 void. But then 5 3 ds been ne fidce ; 
far if two m ſubmit to t e graf of a third perſons 
they two do Ito 1 7 pen exprely to abide by | 1 
his determinatio ſor ren, to refer is 4 promi 
in ialelf; but w ere a of money 1s ordered to 8 
paid, it is pe wes Q 2a 1405 ty; an 65 there 1 K 
ore N an atvard to ay A fue. of 4 A in fat 

fag Aion of all 7 1 would be fing 7 fi 0 jug 
ment therefore was a Oy. Vi de Aal. . vok 
page 33. | 


Midas 2 Ann. Babies" v. Cal 


In debt on a bond for performance of an 2 ; the 

condition was, to ſtand to c. fo it were. F y.t 

delivered at ſuch a time; on no award p 1 A 
award ſet forth, but not ' ſaid that it was pats 2 


Jehivered at the time. 
Per Holt, Chief Juſtice. As ſoon as i Was made 
and ſo it has been 


it 22 ready to be N 
| Jo ded, * judgment was 1 on another e 


d. Rep. val. 6. page 
Eafter, 3 Ann. Oates v. Bromel, AF] or 8 


In an action of debt for non: performance of an 
award, where the bond ſtates, ſo that it were made 
and ready to be delivered to the parties, or ſuch of 
—— as ſhould defire it by ſuch <4 day ; ; no award was 

ed, and the plaintiff ſet * — award, and 
an averment that it was ready to 5 vow ered to the faid 
rties. On demurrer, the 2 ready ta be delivereu, 
it was ſaid, neceſſarily i award was to 
have been in 1 and a ca cafe in _— C. B. w yr >a 
Wied v. Ardift, was cited as in point: and Hun- 
's Caſe, 5 Co. 108. where the condition of the per- 
. was, ſo that the award be made, and delivered 10 
54 K. the parties, there being two defendants; and 
that a delivery to one of them was ſufficient, yet 
it 1 he a parol award, a publication of it to both 
UE be ſufficient. 
be council on the other ſide replied ; 2 para . 
may be delivered as well as a writing, as in common 
ſpeaking, to deliver, a meſſage; to deliver himſelf well, 
when a man expreſſes his thoughts gracefully : and de- 
livery is to be underſtood according to the fubjeft more 
if it be of a writing, it muſt be manual 'z if of a 
matter, it mult be an oral delivery: and relied on 4%: 
218, ple 5. Co. Ent. 126, as caſes in point; and 3 Bul/e. 
311. Capel v. ers; and ſaid that Benibe, 97. which 
caſe ſeems to differ from. Dyer, is very obſcure. in ang 

report of the C 2. 8 

Holt, Chief Juſſice. 
to be done: iſt. The making; and, 2dly. To be ready 
to be delivered: if it h been, ſo as the ſaid as be 
ready to be delivered, it might be well: if it were in 
writing, it would be ſufficient to fay, that it was made; 
far what is made in writing is then ready to be deliver- 
ed; becauſe then it is deliverable: but the queſtion is, 


an 


Whether a parol award. be properly: deliverable? Or 


whether we ſhall not underſtand the meaning af the 
watds, ready ie be. delivered, to be à delivery; in wri- 
ting? And he and the court ſeemed; clear it mould be 
ſo. underſtood, But at another day, Hau, Chief Juſtice; - 
nh be, i the above eaſe in Dyer, and the record of 
= 
the. award 1 have been 
the, ppunitl and the — backs, and de livered, VIE. 
mo over again to their faces; and if ſo, What 
may be delivered may be ready ta be delivated: nd 


that the caſe, as it is in was with 
, 


uſtice. If the wo 5 had been only. % ;t-. | 


H 
1. mage and delivered. I would take due to be 
only to give the patties notice of the gπƷard; but, 
On be 5m, thiak, oy tit ren DEITY i of deve, 
— e 8 


>» © 1 = BY 
* » 1 . 
* & a * a! 


| 905 5 be well fatished of the aſe 


D——_— - * 


* * 


have notice oft 
. 


here are two diſtin things: 1 
bis Wag ray on 

' Thurſda 
hex, 1 58 very ſtrong authorities for 1 


aut meaning. 


Fra- 
[ ſati 


5 * * 4 
z ww * 'S. 18 73 TY 


1 


fort amn Amer. 


l, Chief Joi e NEN 
be apt e 5 885 but N T 1b Ta 
author in the cafe and 7 5 9 fo ie, 7 
4 to far 


12 
oth it; Gould; but thi 
ente 


ee ho ruſe was given... eh a 
„this Falter ting 


Vinity term followir' 


In 


3 the Evi delivered t eit opinion thereon As H 


85 matuft 
notwithtanath 


eonſideration 1 Are nian, 
the late Lale in C. 7 
capable of a de 1 vix. 75 5 of it to the 
parties, or either mem, if they Ih and that 
ing ſo, as ſoon as the arbitrators haye on the 
award, it is Nu to be 3 "and = readineſs 


of delivery not to have beem aberved beetle 
the alledging an award made; i $i; nor is fie 
condition in the ſubmiſſion there 9 ven; Wr if after 


the award made, the parties, of either of thehr, 


come, and aſked the arbitrators what ür they 

made, and they had refuſed to tell, then e de 

might have pleaded that it was not red y to de e 
ſhewing that matter: and perhaps, if the arbitraters ba 
died in a ſhort time after the award W as ths 
party could not have convenient time to aſk them ; for 
the intent of the condition was; that dhe parties ſhould 
ie award; and it is not eſſential to a perel 
award, that it ſhould be notified to both 


as to IN eſaid ſum, though it was the —_ 
—_y not rh tautology be to H. the 

Party, becauſe of the word aforenamed — wen Him g 

yet, becauſe in ſenſe it could not be applied to 


ſum, there being no ſum mentioned before they 
agreed that they would make a comma after the afar: . 
aid, and fo john it % the'party aer ting M he og 
go to the um to 5 and where an a ; 
named may refer in good: ſenſe to either two ate 


_ cedents, there it may vitiate, becauſe of uncurtuns 


ty; but where it has but one thing t fee to, und 
joining it to that ver by make it — it halt be 
rejected as idie. /ide:2 Vents 2425 3 Buhl. ri; Judys 
NCI. ne: eee 


6. * Page 1 ee 


Mel ; 1 Wines * 3 
A Ae Wi made, that © ot ofthe x 


pay the other 10%. and 
* oy inferior coutt, a rd fo. 2 
e 
Pe buriam. To 2 pay beg cats, as the — 
tax, is good ; 4 certain which ind 
rendered certain, but this is uncertain, and ca By it 


' farther than has hitherto en een Adj mes 
Vide Salk. vol. 1. page 70. N + £08 10 Ft | 


 Michatlnas, 3 Ain. Boifhe or F Yaz v. 
In treat for altgult, Ee, the gte l 9 
ce and arms, 


wi Fe leads not guilty bid as % the 


ple 
ads a ſubmiſſion to An azar of cabtrev' 
ref, ple an awerd made, viz. that ety, 


Id provide yt] f 25 at his dwelling bou 
92 Bedlam in 7 . cat by the plane Fi! 
+ x og Th de. in ſuch dog 


in ſatisfaQion of the 2 | 
in the ſaid w 225 En 8 2 nk 3 
neither che plaintif 


aforefaid, 4 week uy 5 9 
is 
. * ihe N 
1 
W 92 


7 + Wy 2 


fang BA 
2 5 s came there. 
I was the day appoi 
a — that it was f 
ich on a rejoinder and demurrer, . it Was ur 
Nr bare ater, in this cx wa not a bay, with- - 
'out an execution becauſe 15 was of 2 hana 1 


thing, of which. the ll er pak Id not hive an ac- 
and for this was cited ha. 14 l. for zn a 


ti 
— E. a ſatisfactory cunſideration, cannot be LL 


ang ite ave on or What is tune 
is in the power e 9 be w 


us gr nov 9 £6; 19 . * Ig HE 4 
and tender and refu rfl ot 4 
n e . "becauſe the action = 1 2 
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he on the cord for che plaintiff, 16 Ed 4. f. „% 1 


« Ab: 148. Style 245. 


.. 26. eption was, that the tre 5 declared on was, 
— — — c. and there was no 
conſideration on fubmiſffion of the with force and armt, 
and ſo this awdrd could* not be a bar to the declara- 


the deſen- 
dant to provide the fowl on Wedneſday or T burſday, he 


wherefore 


N Except. That it being at the election 


ought to give the plaintiff notice on which of the days 
he would provide them, and the time of the day 9 
which he would have them ready ; for otherwiſe 
the plaintiff came on Medne/day to his houſe with 
friends, the defendant might ſay he would not p. 
the fowls till next day, and if the plaintiff did not 
come on Wedneſday, the defe 

vided them the day before, - 


- 4th, Except. In this caſe it was not enough to ſay, | 
wil ti had provided the fowl, but he. ſhould have 


ES 
Jen Ee. There is no benue laid where the fowl 
were provided, only ſaid to be at the defendant's houſe 
in Old Bedlam, London : and in London the venue ought 
to be laid in the ward, which is like a hundred, or in 
2 pariſh at leaft, which is in the nature of a bill in ano 
ther county. To the firſt objection it was anſwered, 
that indeed the old authorities held that an award of a 
collateral matter in ſatisfaction of damages, was not 2 
od plea in bar, without alledging performance; 
ecauſe as was then held, no remedy lay on the award ; 
but though it be true that no remedy lies oh the 
ward itſelf for it, yet an aff lies on the ſubmil- 
on, which is a promiſe of performance. Chief Jul- 
tice Firs very ſtrongly inclined to that opinion, for 
he ſaid it had often been held feerly, that the 
mutual ſubmiffion was an actual mutual promiſe of 
otmance; and if this had been on a bond award- 

A collateral matter, it had been a good award, be- 
cauſe the party has a remedy on the bond of ſubmiſſion. 
and if there be 4 remedy for the thing awarded, it need 


o 
F 


them, for the words of the award are, pro- 


not be averted executed, and if fo, og Jour objec. | 


tion, the want of pleading of a tender falls. to the 
d. As to the not ſubmitting the with farce and 
arms, it concerns the Queen, and cannot be ſubmit- 
ted by the parties. „  P OY COnY FS. 
As to the third objection, it was anſweted, that the 
g of notice was not neceſſaty, for the defendant 
the dwward bad the advantage of an election given 
Nh: and to the fifth, that the not laying of a venue 
was 8 by a verdict. 1 . 
Per Holt, Chief Juſtice. The want of a venue is 
only curable by fuch a plea. as admits the fact, for 
whith it was necellary to lay a venus; as if debt be on 
a bond, and no venue laid whete the bond was made, 
on demurrer it will be ill; but if the defendant pleads 
à releaſe, whereby the bond is admitted, that bel $ 


the declaration. But in this caſe, by reaſon of the | 


ittefs of the action, the court gave, no judg- 
ment, but adviſed the parties to compromiſe the mat- 


ter. Vide Mod. Rep. vol. 6. page 221. 


th ! % 


* P 1 . 4 2985 
Michaelmas, 3 Aun. Arnate v. Bram. 


In an sctien of debt, for rr of an 
 awird; the arbitration dond Rates, ſeveral differences 

between the plaintiff anddefendanr, concerning a piece 
> ground Touth of the plaintiff's houſe, aJjoiping to 


River Thames, and ufed as a wharf, and the ereft- 
of Doi and ; 


ing ſeveral pi ſcaffolds thereon, to the | 
miſance of the plaintiff's houſe, within the liberties 


Wl 
of 81. Bid? Hoſpital, Linden. The defendant pleaded 


s award made; and an award being ſet Hotth in the 
declaration, adjudging that the defehdadt ſhould enjoy 
the ſaid piece of 185 as a wharf, fahd that the fai 


the delivery. (accortling to/- 5/ Ch. Cie eaſe; "and 


f ] 
his | 


rovide 


defendant might ſay be pro- 


ire 1 N Hanne | 
| paſs does not neceſſarily appear, that the ground 


only are, that he ſhould uſe it as a wharf; that is, 
chat he ſhould have liberty of wharfage rhete : and it 
it be admitted to be his 2 before, (for if it were 
the ground of the ary x | 

could not be a nuiſa 

is by law abateable by hit to-whiom i 
_ and if it wete not, the arbitrutors might; by 2wir dup 


dant mast pul je G0. 9 N 
tainty; and then this * Jr en only for bach, 


"_ 


4 ä * wt. arora ˖—— es Hors a oe ooo » 


on whoſe ground i was! Therefore jo 
ven for che plaintiff, Far Nad, Rep: 


every. Writing or deed has 2 date in law, viz. 
time of: the — 42 and u deed may bear 
date one day, and be delivered on another, and the 
day of delivery is the dare, and the ot her the begri 
date; and the making an award or deed, is that whie 
gives it the eſſenes and being of a dh, of ard; and 
that is che date of ite. i e e 
1d Exception, It was objected, that the ſubmiſſion was 
of ground, &c. within the liberty of the Hoſpital of 
Bridews well, and of ſcaffolds; Or. newly erected; and 
piece of grotin 


nd mentioned in the award is not 
avirrel ts be within that liberty, nor newly erected. 
Per curlam. The award is ſaid to be of and concernin 
the 8 and therefore it ſnall be underſtood to be 
wichin the ſubmiſſion,” if the contrary be not proved, 
which the defendant cannot now do after no award 
pleaded, for that would be a departure. 

- "9d Exception, It is not dtvarded who ſhall pull down 
the ſcaffold; therefore the awnrd is not final or certain, 
and void for uncertainty; and this is not * helped py 
the court. Hide Style 365. 


an averment or intendment of 
1 Noll. Ar. 164. FER 78. 4 Gro. Bl. 43%; Me. 39. 
And'the difference is, when a thing uncertain may in 
the nature of the thing be made good by averment or 
intenduient, and when not; as if one covenants to give a 
bond or obligation for the enjoyment of land, there it 
muſt be to the value of the land, or if for payment of 
à certain ſum, it ſhall be in double the ſum. Cro. Jar. 
116. But in an award it is not fo, for to admit of 
averment'is to admit the matter not determined, ſince 
the averment would be traverſable; and to * 
would be to make, not to expound the atvard: ant 
it is not an anſwer ts ſay that it appears on the face of 
the award that the land was the defendant's, and 
therefore the nuiſance being thereon, it ought to be 
i6ved by him, who may come there without being a 


was bis; the award being only, that he- mould ofe it 
4s a Wharf; which rather ſhews, that it was diſputed 
whether it was his right before. 
Adly, It does not ſhew'it to be his now; for the words 


the erection of the boards 
nce to his houſe), 77 4 nulfdtjce 
is à nuiſance 


- 


the ' plaintiff to pull it dog, enable Him" to | $6 

without becoming a aher thereby. The 

being left iidefimre, ther the plaintiff” or d. 
own, makes it void Tor - 


the arvatd for: other” partictfars” was 
the plaintiff” cannot recover; there adppetri 
eauſe of action on the whole record for hit; act 
e ee (tough Pao, Prop 
Holt, C. J. was of opinion; (though Powell, ys, 
and Gould aimed) that when the arbitrators dec js 
to'be # xitſarnce,” and that it mould be femvoved," they 
ought" to have mentioned” who was to remove ſuch 
nuſſande. And though in point of or Mig perfor 


# ,” 
5 *, 
i 


may remove what is to his vafſamer cafe'of un 
award; which is by judges of NOR 6s ro, it 
weſt be intended that it Was td be Evite by the party 


1 2, B 
= 


. 
p $3 £ . 
er 


ſeaffolds ſhould ed down and removed ; on de- | 1, That the « 
mer to the defendant's plea, ſeveral exceptions were I e 
„ i Feen, It does not appear what the date of | fd 
Was; ſo it ma be mide without authorſty, as be- we by B y bf PRs 
"the fabtoifion; u got amel; for it is-alledged' | | have, arid what the beer. Te which it W 
fo hive been mude on fach a day, which appears to be | and eg, cher it was fp * 3 
witliin ene tie; and if no date be ſet cht, it hall be A ey WO! N 
intended it Had" none, and chem ic is good From | wr commot. OO © 
214 a 2 15 n 9 | | : 2. It 
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. It was Objected, that could not be, ſor it was 
further awarded, the one ſhould have ane half part or 


moiety, which ſhews. they intended ſomewnat more 


than a tenancy in common, but left ĩt uncertain; for dimt- 
dia pars, i. E. an half part is a moiety uncertain; and 


in this very award, they in other matters uſed the 


Latin word, medictas for a moiety in certainty, as madie- 
tas of the profits of fuch a ſhip to be delivered, which 


is to he underſtaod of a moiety divided, for otherwiſe 43 


LIL >! 


it could not be delivered; 


„ eee fo 
Per curiam. Dimidia part, or medietas, + ſhall. be re- 


ſpectively taken; for a moiety divided, or undivided, 


according ; nedie | 
be delivered, ſhall be underſtood;a divided moicty, be- 


to a divided moiety, ſball be undenſtood a moiety, un- 
divided ; as in dotber, a woman demands a third part 
if it be of ſuch a thing as is capable of having a thi: 
part divided made of it, it ſhall be ſo; but if it be of a 
third part of lands of a tenant in common, a mill, 
Ec, it muſt be a third part undivided. 1 
zd. Objection. That they awarded: money to be 
paid, which of their on ſhewing, onthe face of the 
award. did not appear to be due; for it was, whereas 
ſo much money has been diſburſed by the one party, 
as is alledged; ſo, though if they had ſaid, whereas 
ſo much money has been diſburſed, it would be in- 
tended, it appeared to them to have been ſo, yet when 
they go further, and ſay, as, it is alledged, that takes 
away ſuch. intendment; for they ſhew their certainty 
of it was only becauſe it was alledged, which might 
be without any proof; or; alledged by any perion 


Arbitration a 
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to the fJubjef? matter, as medietas; of a thing to 


whatever ; but it was reſolved, that alledged ſhould be 


underſtood. as alladged, and not controverted or diſ- 
proved by the other fide, 1 n t! SETING 
. 4th, ObjeQion, That it was æwarded, that à ſuit be- 
tween the parties in Chancery ſhould be diſmilled, 
which it was urged was ill; for that an qward ought to 
be final, and that a ſuit in Chancery might be diſmiſ- 
ſed, on payment of coſts, ſo as the party, might begin 
again; indeed, if the diſmiſſing be abſolute, it is final; 
but if it be diſmiſſed, as is frequently done here, with- 
out prejudice, the party may begin again, and there- 
fore an award of diſmiſſing à ſuit in Chancery is 


uncertain, but not final; and is like the awardingy 


that one of the parties in a ſuit at law be nonſuited, 


1 4 4 * 


which is void. 


; 34 i} OY "\ 
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Per curiam. It is true, awarding that one of the par- 


ties be nonſuited is void, for that is not final; but 
when the award is, that a ſuit commenced be diſ- 
miſſed, that muſt be underſtood that it ſhall be diſ- 
miſſed, and ceaſe for evet; that is a ſubſtantial. diſ- 
miſſion, and Ceſſer, and not the ſnadow of one; as if 
the condition of a bond be to deliver up another bond 
by ſuch a day to be cancelled, and the obligee before 
the day puts the firſt, bond in ſuit, and obtains judg- 
ment thereon, and at the day tenders it to be cancelled 
according to the letter of the condition of the ſecond 


8 yet his obligation is forfeited; and 4¹0̈0 | 


miſſing here is in Latin dimittere, anglice, to di. 


charge; and to diſcharge a ſuit; is to releaſe} it, and 
therefore final. And if an action be depending on a 
bond, and after the I/ continuance, the plaintiff. releaſes 
the action, that releaſes: the duty: beſides, this award 
3s, that what is azwarded on the other fide ſhould be.in 


4 


arty has a right to demand or exact of the other at 
Me time of {> d 4 


do not qualify or a it to 1501 | 
cial Jena that is more ſtrictly CRY a duty; 


for Whatever a man has a, right to demand of another, 
d owing from the other 


to Him; ſo it may extend to right of, entry into land, 


& #6 4&4 
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s ud other matter between the 

them'to Jay hold on, but what Wag ſubmit- 

ende he ot wn: fo, gn the ee 
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is. 


cauſe it cannot be delivered, except it be divided-;. ſo 1 bahn ſh 
dimidia pars, if it he ſuch a thing as cannot be reduced 


bperſen to 


was good without that, for there is money awarde, 


up on the other to be cancelled: and he cited 2 Vent. 
242. that an od bY 


the day of the date © 

all the controverſies between them, 
| Powell, Juſtice, held, that the award was mutual and 
final, if the releaſe was left out of the caſe ; and there 
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hand, if the words are mote narrow, and-leſs:compre- 
henfive, than to take in all the matter ot ſubmiſhoh; 


yet it ſhall be intended, that no more Wwas in contro- 


verſy than what the words naturally comprehend, if 


the contrary be n A ſhe wu. Judgment 31 


for the plaintiff. Vide dads Rep. vol. 6. p. 43.0 
| | f ; | 8 „i 
i i r ln 

tk Faller, 4 Anm. Bell v. Gi... Errors 
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I 4⁰ Un 4 bond, with a condition to perform.gh 6 
ward , to which action the defendant pleaded CE 
and the plaintiff in reply ſet out an awarg,, whereby 
the defendant was to pay the plaintiff 24.4 and that the 
ſhould deliver up to the defendant. ſuch a 
ond, being the matter in _controyer(y..betweeh them 

” ic hy 


to be cahcelfed, and that the plaintiff, and. defendant 


ſhould give to each other mutual releaſes to the day of 
the date of the ſaid bond; and the plaintiff aligned for 


breach the non-paynient/of the 21]. On 2 7 85 


a verdict was given for the plaintiff in the C, 

a writ of error brought on the judgment, the plaintit 
in error's council took exception to the award, that it 
was not final, for the delivery up of the bond would 
not deſtroy the effect of it; but fill theplaintiF might 
bring an action on it. And as ſor the releaſe, that 
was to be only to the day of the date of the ſaid bond, 
which muſt be intended to be the bond that was to be 
delivered up, that being the bond that was laſt men- 


tioned, and the controverſies ſubmitted, were ſince that. 


- The defendant's council in error” urged, that it did 
not appear that the bond 3 deliyered up had any 
date, and therefore the words muſt be 4 to the 
bond of arbitration, which had a d 1 - and alſo tha 
the word dated hgnified delivery, and therefore it mu 
be conftrued to the day of the delivering. up of the 
ſaid bond; and that it did not appear that there wa 
any other matter in difference beſides this bond; an 
that the court would; not intend any, and if there 


were none, the releaſe extending to diſcharge that 
bond, che '2ward will be final. Beſides, dhe awars 


to be paid on one ſide, and a bond to. be deliver 


111 I 1 2 


* 


expounded. ' 


Holt, J. C. ſaid, that. the award was good." For 


this bond, which is awarded to be delivered up, was 


the foundation of all the controverſies between the 


parties; at leaſt it does not appear, that there were 


any controverſies between them about any thing elle, 
or that have ariſen ſince the date of the bo — 


fore the awarding the bond to be delivefed up to be 


cancelled, and 4 general releaſe to the defendant to 


* 


f that bond, will make an end of 


Eafter, 7 Ann. Lupart v. Welſon. 


An action of covenant was brought on an agreement 


ev. 113, 1 Vent. 69, &c. For a 
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petformance,. but it will be a, breach.c 
bond. If a wan affigns a bond, and-after- 
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ien 233 
he, very referring à matter to 


own. name, this 
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fore the judgment in C. B. was affirmed. Vide Raym. 
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ing a ant, that the aſſignee ſhall bring the 
2 en in the" HANG of the aſſignor, and recover and 
take ey to his own uſe. Pormerly, if an 
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Pt Pilot, Juſtice. The law in many caſes gives a 
double en as ral a clauſe in a will, that 
whatever controverſy ſhall ariſe on the conſtrüction 
of it, ſhall be decided by ſuch and ſuch arbitrators ; 
the parties will have their election to decide their con- 
troverſies, either by arbitrators, or by Jaw. Vide 
CTT Oo Oe BEN: 
Hilary, 12 Ann:  Abrabat v. Brandn. 
la this caſe the arbitrators taking notice of the 


difference between the parties, awarde , that the defen- 
dant ſhall pay to the plaintiff ſo much money on the iſt 


1 
» 


df April, ſo much on the iſt of Aday ; and that the par- 


ties thall pay 1 J. 5's. each to the arbitrators for theit 
trouble; and that on payment of the money aforeſaid, on 
the iſt of May, the parties ſhould 750 mutual releaſes 
to each other to the time of the making the atuard. 


It was objeed to this award, that it was made on on- 
only; 5 nothing was awarded in favour of the 


defendant but the releaſe, for which the defendant Had 
no remedy at /awv ;. the plaintiff not being by the award 
bound to make the releaſe until after payment of the 
money afore{aid, on the 1ſt of May. Now, the mone 
aforeſaid refers not only to the ſums awarded to be paid 
on the 1ſt of My, but to all the fums, and therefore to 
the ſum awarded to be my to the arbitrators, which 
pate the award is entirely FVV 
Beides, the releaſe awarded by the arbitrators is a 
releaſe exceeding their power, which extends only to 
the time of ſubmiſſion; whereas the releafe, accord- 
ing to the award, extends to the time of the atbard 


7 The court were of opinion, that the award was 
— ; for the money aforeſaid fhall refer to all the 


ums that concern the juſtice of the award, but not to | 


that fum whi 
And as to the ſecond. objectlon, it is capable of two 


intended that any new difference has ariſen between 
unleſs it be ſhewn eſpecially that there has. 
The other anfwer is, that a releaſe of all, c. to 


the time of the fubmiſflon, and of making the award, 


an award ordering a releaſe to be given of all, &c. to 


the time of the #ward. This opinion Parkr, Chief 
Juſtice, faid, he had taken from Chief Juſtice Halls 
own mouth, in the cafe of Freeman v. Barnard, 8 . 
The council likewiſe quoted Lutw. 524. 549. to the 
ſame purpoſe. The reaſon' is plain, becaule that part 
of the releaſe wich extends to the intermediate time, 
exceeds the pow: of the arbiffators. Vide Mod. Rep. 
1 * 3 , i FE 4 2 7 5 +249 "748 | fo 
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There are two points in this caſe;; ._..*_.. 
iſt. Whether the award was a good award? _ 
2d, Whether the breach was well aſſigned? 


by the counſel, and that for this reaſon. 


lieh does not, and as to which the award 


the time of the ſubmiſſion, is 4 good performance of 
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wife are to many-purp 


1 


anſwers; one a common one, viz. that it ſhall not be 


© The-award was made the 23d of June, and the award 


orders ſo much rent, which by the award itſelf 95 | 


not to be due until the 24th; to be paid by 4. to 


in ſatisfaQion of 
be owing/ to B. Now, this tent being 


de .0 . gone 2 
day ſubſequent to the award, the elauſe in the award 


« « : 
. 


61, which: the arbitrators did judge to 


þ 
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| I an award where 
As to the firſt, the court were of opinion that the 
award was a void award, though it was not inſiſted on 


ableneſs of what is awarded... Vis 


| forth the award, wherein Oe 


tors the charges bing 
PEE s i . ; 


4 


10 
90 


concerning it is void, Rall. Abr. 145. N 8. is an 
expreſs authority. And! the reaſon is plam, vi. be- 
cauſe the rent muy become entinct; either by ſurrender 
or eviction, before due. And this clauſe being void, 
the whole ard becomes void too; for an 
award may be void in part, and good for the reſt, yet 
this muſt not be hen it is void in the part that con- 
cerns the j uſtice of the award, Which is the caſe here; 
for if mutual releaſes are to be given, though the rent 
be hot paid atebrding to the / award, B. will be with» 
out 8 that money which the arbitrators ac 

to be due to him. Sand. 29%, 2 Crh. 84. 


ö * zdly. Suppoſing this to be a good award, we 
are of opinĩon that the breach is not well 9 
for the ſubmiſſon being of all ſuits, c. between A 
and B. and the award purſuing the very words of the 
ſubmiſſion, oi, that all ſuits; Fc. between 4. and 
B. ſhould ceaſe ; it is evident that the parties to the 
award, nor the arbitrators, did deſign; the former that 
their ſubmiſſion, or the latter that their award ſhould 
extend to ſuits depending between A. and B. and 
thers. But be the intention of the parties what it 
will, the law is plain, that the proſecution of à ſuit 
between A. and B. and others, is no breach of ſuch an 
award. 1 Noll. Abr. 249, the caſe of Brockas v. Sir Job 
Savage, is a much Ry caſe, becauſe huſband and 
s in law conſidered as one 
rſon. A certirars to return the record of a ſuit 

betwoew A; and B. after return of a record between 
AH. and B. and B. C. the record not removed. Mi- 
chaelmas, 12 V. z. on an indictment in this court. 
Brown's cafe. | The ſame law as to orders. Therefore 
judgment for the defendant. Vide Mod. Rep. vol. 10. 
P. 204. aun 2 wht 1 [2 T's 4 Nb 
Trinity, 2 Geo. Clark v. Elwick. , 


The court was moved the preceding term, that one 
of the witneſſes to a ſubmiſſion to arbitration, might be 
obliged to make affidavit theresf, in order to make 
a fule of court, purfuant to „nt. 9 & 10 W. g. b. 1 

It was infited, that affidavits are voluntary; by 
the reafon of the witneſs's fefufal in this cafe was 
becauſe the award was unfairly made, and they had g 
othet „ the fubmiffion being made a 
Per curiam. The hardſhip. of this particular eaſe 


* } s ; 
N EC 4 425 


#. * 


„ 
— 


Will not at all vary our rule, which mult be a ſtandt 
method £0 


y cn eee ee, a 
pointed only this ſingle way by affidavit; and We 1 
80 flee 2 winch io Ide Te , © oy 
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uir Js * n = rhe 7 44 20. | | ton . 197, 2 
the ſame rule was grante. ge 1 Ve Prod, 
Accordingly, a rule was granted for 


* he witneſs to 
make affidavit of the execution. Vide Strange, 


frange, vol. 1. 


4 
* - {+ : 2 


— 
A. 


A es 


' 1.1) = Eaſtery 6 Geo. Auderſon v. Coreter. 


Pen curiam, Stat. 9 & 10 M. 3. c 15, Which li- 
mits the time of complaining againſt awards to the laſt 


day of the next term, extends not to ſuch as are ma e 


* 


in purfuance of an order of niſi prius, but only wher 
the ſubmiſlon is by obligation cd po ce is - 8 
within the ſtatue for us to ſet aſide an award, but ma- 
nifeſt corruption in the arbitrators; we will not unra- 
the matter, and examine 92 the puftice and reaſon- 


$ ; :-<44 „ 14 o 8 1 
* 9 8 2 1 þ 4 o 
Hiilam, 10 Geo. *Morfe'v. Sur. 

; 1 5 


5 In an action of debt on a bond for the performance of 
ard where the ſubmiſſion was of all actions, r. 
between the plaintiff and defendant; the defendant 
n award. made, the Ae replied, and fer 
ne : arbitrators awarded; | 
the defendant and his ro ſhouldpay 20 J. to — pig be 
tiff on 2 4 Gap, 15 ull ſatisfaRion of all Inu charges 
by. ; dant's wife as executrix of one 


EJEN 
74 11 5 15 „ and that both the plait 
and the. defendane ſhould equally pay to the aH. 
e award, and that they 


4 


* 


A 
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ſhould execute mutual releaſes; the breach aſlign- 
ed was, that the defendant had not paid the 20 l. on 
the day. | Lo BOD a D ZONE AS HH 
The defendant's council took exception to the award; 
for that the ſubmiſſion being only of all differences be- 
tween the plaintiff and defendant, the award that the 
defendant and his wife ſhould pay ſo much money to 
the plaintiff, is ill, becauſe no difference in which the 
* is 7 party, is ſubmitted to the arbitrators. Rol. 
1f A. and B. ſubmit to the arbitrament of J. S. of 
all ſuits and actions pending between them, the arbi- 
trators cannot make at-award of an action which B. 
and his wife have againſt 4. ſor that is out of the 

ſubmiſſion. 15 — ane of "Govt $72 454 r 
- Hilary, 12 Ann. Barnardiſton v. Fowler. An award 
that all proſecutions: ſhould. ceaſe in all actions be- 
tween A. and B. will not extend to ſuits where A. 
is plaintiff againſt B. and others defendants. 4 
2dly. The arbitrators have awarded money to be 
paid to themſelves, which is illegal. ff ee 
The council for the plaintiff in reply ſaid, the caſe 
in Roll's Abridgment differs from this; becauſe there 
the wife had à demand, of which ſhe would have 
been barred, without being made a party to the fub- 
miſſion. There is a caſe in Cro. Fac. 447. in point, 


plaintiff and deiendant, and the award was that the 
defendant pay, whereas it was a debt from the defen- 
dant's wife as executrix, and yet held good. , + 
. .2dly. I hough that part is void, the reſt is good. 
The court were of the ſame opinion, | wherefore 


Reps» vol. 8. page 219. 


Eaſter, 12 Geo. Hales v. Taylor. 


Te plaintiff having brought an action againſt the 
defendant for turning away his water, the matter was 


defendant to fill up a canal, to reſtore the ſtream to its 
former courſe, and to do ſeveral other matters re- 
lating to his water-works. The plaintiff afterwards 
applied to the court for an attachment for non-per- 
formance of the award, and ſeveral affigavits to prove 
the ſame were read. The defendant alſo progered 
affidavits to prove his compliance with the directions 
of the award. - | | | 


ſhould enforce the award by an attachment, and there 


without another remedy. Vide Strange, vol. 1. p. 695. 
Michaelmas, 4 Geo. 2. Philips v. Knightl. 


forth, that whereas ſeveral controverſies have ariſen be- 


| that the plaintiff had brought an action gui tam, as wel 


of D. &c. againſt the defendant, &c. the plaintiff 
and the defendant for the adjuſting of the ſaid mat- 
ters in difference between them, had ſubmitted” to 
the award of J. S. and J. NM. ſo as they made their 
award by ſuch a time, and if the arbitrators cauld 
not agree, or ſhould not make their award within 
that time, then to the umpirage of H. J. Cc. and 


ire on ſuch a day, made his um- 
ace 


Ls but that the 
pira e, viz. that the defendant at ſuch a time and 
thou d pay the plaintiff fuch a ſum, and that 

the plaintiff ſh6uld enter into a covenant with the de- 

fendant, to fave him harmleſs from the coſts and da- 
mages of the gui tam action, and that thereon general 


, r 2 * * 
P * 

: wy ns > es _ - l 

8 ; 8 — 6m — - 2 
— — — 4 * * 9 
— nds * ow = — = ; — 
— Th "1 : 8 ; T , — 4 4 
— ax — 


4 2 * 
* * 
— 400 = ns 


— 5 — —ů 
n * * 22 — — — * — — 
1 — T 


all the former matters in difference; and aſſigus for 
breach of the ſaid award, that the defendant did not 
pay the money according to the 
-prrage; to which the defendant demurs. 
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-was void: 1ſt. Becauſe the rage was made on th 


laſt day of the time allotted 
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where a ſubmiſſion was of all demands betwixt the | 


judgment was given for the plaintiff, Vide Mad. 


referred to arbitration, and the arbitrators awarded the 


The court ſaid, it was diſcretionary, whether they 


being a contrariety of evidence, they would not de- 
termine it by affidavits, ſince the plaintiff was not 


In an action of debt on an award bond, the defendant 
pleaded no award made. The plaintiff replied, and ſets 


tween the plaintiff and defendant, and among others, d a 
j- any damage could thereby ariſe to the defendant. 


on the behalf of himſelf as for the poor of the pariſh 


ſhews the arbitrators did not make their award, 


One, 


releaſes ſhould be mutually executed, with regard to 


purport of the um- 
he. defendant's council argued, that the umpirage 


r the making of the 
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award, and ſo at a time when 1 
by the ſubmiſſios; for that 


6 


Salmon caſe.. 5 Co, 


is the caſe of 


aich ahh 88 
empire. had ng power 

the ar bitrators might ma 

their award on that day: but on the recard being looke 


into, it was found. the umpirage was made on oe W 
30 . 518 


after; and ſo; this objection. e 
inſiſted the umpirage was void in iiſelf, becaule. it do 
not make an end of the matter, for it only, provides a 
covenant for the deſendant againſt the coſts and damages 
of the gui tam action, and then the plaintiff, N 
ſtanding the umpirage, might proceed in his action, an 
defendant would have bad no other remedy, but 2 
action of covenant ; or at leaſt the plaigtiff might 


continue the action then depending, and bring a new 


aclion; fo. that it only tends to ereate rr of 
action; and does not make a final determination of the 
matter, as it ought: and then the hu, does not al- 
certain what the colts and damages of the gui tam action 
may be, nor does it appoint how, or..by, whom, thoſe 


| colts and damages ſhall be ſettled; ſo that it leaves it to 


the law; and then it cannot be otherwiſe done than 
by bringing a new action. T 
The plaintiff's council ſaid, the preſent caſe re- 
ſembled that of Bardſey v. Clyflon, Cree Car. $41. An 
award, that one obligor ſhould acquit the other of a 
bond, in which they were jointly. bound, beld good; 
ſo an award that a 1 97 ſhould ſtand in its full force. 
Cro, Face 400. 1 Mod, g. 1 Ro. Ab. 248, 249. 25. 
ſo that a lecurity may be awarded; then to the uncer- 
tainty of the colts and damages, he anſwered, that 7s 
certain which may be made cer taiunn. 
"The defendant's council anſwered to the firſt © 
theſe caſes, that it was no more than awarding the on: 
co-obligor to pay all the money to the next, that it 
was no more than determining the bond to be a good 
bond ; and certainly where the validity: of a ſecurity 
is ſubmitted, the arbitrators may determine it to be 
good or bad, which makes an end of the matter: he 
admitted that an award of a ſecurity for the payment 
of a certain ſum in future, may be very good, for that 
is only giving himthat is to pay time for payment of the 
money, and him that is to receive it a ſecurity, ſince 
it is not paid immediately. But in the preſent caſe, the 
Zarty is put to an action of covenant, and fo he muſt 
be recompenſed by a recovery in damages, which is the 
eee , /.. Ra en: 
Kaymond, Chief Juſtice. This ſeems only to give 4 
new action, the colts and damages are not aſcertained. 
Page, Juſtice. Nor is it appointed by whom they 
are to be aſcertained. _. Th rt Brag pb, 
Lee, Juſtice. There muſt be a jury to aſcertain the 
coſts and damages, but awarding the ſecurity, ſeems 
good enough. Adjourned... . 
In Eaſter term following the matter was moved 
again, when the plaintiff's council admitted, that an 
award of a covenant to indemnify againft the ſuit of a 
third perſon, and the coſts and damages therein, 9000 
be bad; but here the plaintiff is to covenant againſt 
an act, which it is in his own power to prevent, as 
by diſcontinuing the action formerly by him brought, 
and conſequently putting it beyond all poſſibility, that 


To the objection that a 2 may not be awarded 
77. is a full anſwer; for there an 

d, that one of the parties ſhould enter into a 
bond to the other, was held bad, for no other reaſon, 
than not ſpecifying in what ſum the bond ſhould be; 
and the caſes mentioned on the former argument, 
were cited to the ſame point. It is not neceſſary 


| that an award of itſelf makes an end of the matter 


in controverſy, for it may refer that to a future act; ſo 
reeman v. Bernard, Cath. 378. An award 
that the parties ſhall execute mutual releaſes, is no bar 
to the demands on either fide, till the releaſes are exe- 
cuted, and yet that was a good award; and either 
part may have an action for non-performance there- 
of: ſo in this caſe the plaintiff might both covenant 
to indemnify the defendant againft the coſts and 
damages of the gui tam action, and might perform his 
aid covenant, and therefore would be liable to an 
action for an omiſſion of either; which was making a 
certain end of the matter then in controverſy. 
On this argument, Lord Raymond, Mr. Juſtice 
Prolbyn, and Mr. Juſtice Lee, held it a good award, but 
the further conſideration of the matter was Mp" : 


* 


: 


. * 
* 
* , 
| ha 
Dire 


At another day this matter came on again, when 


. 3 


court gave as follows: 


Mr. Juftice Page held, this is not a good award, for 


it does hot determine the 5 ram action, and then the 


defendant might be vexed, and made liable to coſts and 
damages every day of his life, againſt which no other 
8 is provided for him, but à covenant, and on 
that he muſt be put to his action for every new da- 
mage, and the recompence will be in the breaſt of a 


Jury ; and therefore the award will be the occaſion of 


a greater controverſy than was defore. If a bond 
had been awarded fot the indemnity of the party, it 
had provided a certain recompence, which might be re- 
covered by one ſuit. The coſts and damages that might 
accrue by reaſon of the gui tam action, ought to have 
been aſcertained by the award, or the taxation thereof 
ſhould have been referred to the proper cer. 1 Sid. 
358. "i Salk. 75. And that not being done, the award 
is quite uncertain, and like that, by Which it was 
awarded, that the defendant ſhould pay unto the 
plaintiff what was then due to him for taſk- work, and 
day work, Which was held void, becauſe the whole of 


the ſaid work, was not ſtated thereby. 2 Saund. 292. 


Lord Raymond obſerved, that the books are | ys, 
leſs and Jeſs nice every day in the conſtructions of 
awards, That the arbitrators' could not award that 
the qui tam action ſhould be dropped, becauſe the poor 
ef the pariſh who were intereſted in that ſuit,” were not 
arties to the ſubmiſſion; and therefore they went as 
r as they might in providing the defendant ſhould be 
mdemnified, by a covenant on the part of the plain- 
tiff, which though not ſo certain as a bond, yet it is 
good, for there muſt be an action in both caſes : here 

the matter to be done by the plaintiff, was in his own | 
ower, and the award has given the defendant a ſuf- 
ent remedy in caſe of non- performance by the 


plaintiff, ſo that this atuard is as final, and as certain 


as the nature and circumſtances of the caſe would bear. 
Prolin, Juſtice. The plaintiff might have dropped 
the qui tam action, which had made an end of the mat- 
ter, and by this the defendant. would have been indem 
nified. I cannot diftinguiſh this from the caſe of Bardſey 


v. Cly/ton. Cro, Car. 541. nor from 1 Mod. 9. as to tne 


caſe in Saunders, it was part of the ſubmiſſion to ſettle 


vrhat was due, the party might be reimburſed by one 


recovery in an action of covenant, and the covenant 
is as good as a bon. h ee 
Tee, Juſtice. Awards ſhould be certain and final, as 
far as may be from the nature of the thing, and there- 
fore an award that there ſhall be a non: ſuit of the 
plaintiff in ſuch an action, is not good; becauſe that 


will not hinder the bringing of a new one. I found my 


opinion on this, that the preſent award was as final and 
certain as the matters in difference would bear, for it is 
not neceſſary that an award ſhould of itſelf put a final 
end to the matter. 2 Cro. 400. So an award that one of 
the parties ſhall procure a third perſon. to do an act 
which he might be compelled to, nb as : accordingly 
judgment was given for the plaintiff. Yide Fitz-G1b- 
bons page 167. 270. 1209 Potrarrs Jia eOGks 
In an action of debt, the plaintiff declared, that on the 
2th March, 3 Geo. 2. the defendant by bond ſubmitted 
himſelf to the awardof F. P. an arbitrator n 
named and elected, as well on the part of the plaintiff, 


as of the defendant; ſo as the award be made in writing 
under his hand and ſeal, before the 201% of April, That, 


on the 18th April, the ſaid P. by a writing under his hand 


and ſea), reciting, that an action had been brought by 
the plaintiff againſt the defendant, for words, therefore, 
toend the diſpute, he awarded, that the defendant ſhould, 
on the 27th of April, between two and five in the aftgr- 
noon, at the Cock and Lion in Parties, pay the plain- 
tiff ten guineas for his damages, and © J. 19s. for his 


_ cofts; and that the plaintiff ſhould pay the defendant one 


ſoilling, after which both ſhould give mutual releaſes. - 

Te defendant demurred to the plaintiff 's declara- 
tion, and his council argued, that the plaintiff had not 
in his declaration ſhewn what was neceſſary to main- 
tain his action, for he has not ſhewn that. there was 


any ſubmiſſion on his part; and it is contrary, iſt, To 


the nature of an award, and zdly. To the precedents. 


the plaintiff's council moved for judgment, which the | 


: 
: 


; 


| 


1 


J 


o 


© 


quite of and give cs as, well 
court has no power to take notice of it, any other- 
wiſe than if they are exceſſve, without any reaſon giyen | 


| 
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iſt, An awerd is the determination of a hiud petſon 
between two: others, who ſubmit to his judgment. 
Theſe ſubmiſſions create a mutual obligation on both, 


to acquieſce in his deciſion. It is therefore contrary 


to the nature of an award, that the atbitrator ſhould 
determine any thing, with regard to one who does not 
ſubmit to his judgment: and in 1 Rall. Rep. 194. it 
is reſolved in aſſumpfit; that mutual promiſes ſhall 
bind, without any other conſideration nn, 
diy. The precedents) are all contrary, and a ſtrong 
evidence what the Jaw is. 2 Saund. 61. 127, 337. 1 
Saund. 32. Ma. 369, 642. Raft. 153: b. Co. Ent. 


41. a; 64. 4. Tho. Ent. 107, 116. Afpton's Prec ents, - 


188, 200, Litt. Rep. 31%: 1 Leon. 72 1 Null. 


| 5. Brotunl. 181. Regiſi. 1 11 en n 7 N 
The plaintiff's council allowed, that a mutual ſub- 


miſſion was neceſſary to be ſhewn; but inſiſted that it 
is ſufficiently-averred, it being laid, that the arbitrator 


| was elected for both; and that in declarations: it is 
enough for the plaintiff to ſnew what makes for him, 
according to 1 Sid. 161. Litt. Rep. 312. . 


The defendant's council in reply obſerved, that the 
aver ment is not that the arbitrator was nominated by, but 
on the behalf of, the defendant which might be done 
by a friend, to whoſe nomination: the defendant might 
not ſubmit; and as to the caſe in 1 Sid. it is only 


ſaid dy the council,” and agreed by Troiſden, Juſtice, 


that if the plaintiff brings debt for. money 1 generally, 


without ſhewing the atuard to be of both parts, it is 
well enough; but not a word ſaid about the ſubmiſſion. 
And as to Litt. 3 12. that is only that the plaintiff need 


ſet out no more of the award than makes for him: but 


in that cgſe it is averred, both ſubmitted. And for 


want of it here, it does not appear that the defendant 


[od 


__ any remedy for the 15. or releaſe awarded to 


Per curiam. There is à great deal of difference 


where the action is brought on the bond of ſubmiſſion, 


and where it is on the award: in the firft caſe, the de- 


fendant, by craving oyer, ſhews that there were mutual 
ſubmiſſions, the condition always ſo reciting it: but 
in the other caſe it muſt be averred, before you can 
properly introduce your atvard: on the behalf, does 
not import him to be named by the defendant; and in 
debt on the bond, no award made, admits a ſubmiſſion: 


we think, therefore, that as a mutual ſubmiſſion is ne- 
ceſſary to be ſhewn, there is nothing fantamount on 


this declaration. The plaintiff therefore diſcontinued 
his action, on payment of coſts. / Vide: Strange, vol. 2. 
page 923. ahh en. Nan vie! sd! 

I 5 
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On a motion to ſet aſide an award made on an order 


exception was taken thereto. ' 
ift, That the arbitrators had taken vn them to give 
a particular ſum for coſts, which ſhould have been 
left to the taxation of the maſter, 
zdly, That they had alſo taken money of the plain 
tiff alone for their charges, without any bill de ivered 
in before the making their award. © © 


of reference to the three forem 1 
| n e foremen of a ſpecial jury, 


| Hardwicke, Chief Juſtice. Arbitrators, who are 
Judges to determine finally the differences between the 


parties, may, if they rh: take en 9 en- 
as damages; and this 


] 


for it, as on evidence of ſome undue practice. 


As to the ſecond point, where arbitrators (let their 
charaQers rA neyer ſo unexce gente) ke | 
* 
is a mattter of ſo tender a nature; that even the ap- 
| pearance of evil in it is to be avoided, and this practice 
| may be of dangerous * 47 it is ſufficient cauſe to 
r 


money of one of the parties ſingly, whether for cha 
or any thing elſe, before aol oe their award, as 


ſet aſide the award; for if this ſhould be ſuffered. it 


will be bard to'diftinguiſh'what. is corruption, "Vide 


HO ng £8 Forte, page $3: 


- 4 
* 
* 4 15 FF Sn $4 F#2 7 
* 1 * 


* 


. i 1 ? 
8 1 EC 1 1 1 1 * 1 # * ' IT 
£7 EI £% S 24 1 Sv 1 1 ; ** : | 4 * 8 
Michaelmas, 9 Geo. 2. Mott v 212711 
ee % 9 Cee. 2. Nott v. Long. 
” * F ö 
4 


In ag action of debt; brought on ar arbitration bond; 
the defendant pleads no award; the plaintiff replies 


and 


* 


1 | ; XK ; 
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10 | 108 Atbitr ation and Award. , 
4.4 and ſets forth an wurd; which, amongſt other to have fegard to ſuch,cofts as a maſter would allow, 
I things, awards that the, defendant ſbal} pen the wich ig certainly an act of judgment; but; when, the 
061 plaintiff ſuch ſums as J. M. and J. G. ſhall' ſettle for reference is to the maſter, it is in the eye g the.cour - 
WM coſts; having regard to ſuch cofts as are uſually;taxed | ſuppoſe. theſe. two ;perſons; had. been 2 watt as, 
WMI. by. maſters in Chancery, and then mutual releaſes were | what coſts ſhould be allowed, how could. it then be 
. #varded between the parties: and further, that the ſettied;c but by a trial ba a jufy on averment, that 
. fie , and J. G. ſettled the ſum of to be | it-was ſo, or was not ſo? Aud this Is. no. incone- 
0 due for cofts, in which they had regard, c. and for venience; for they Might, 1781 the time limited, 
0 breach the plaintiff aſſigus the non-payment of theſe hate had che aſfiitance of theſe two, men. in this 
in cofts : to which replication the defendant demurred. matter, and have made it part of their award, © 
uh! | The' defendant's council on the demurrer argm Le, Juſtice, By Cra. Jace, 315, 584, 115 arbi- 
4 4056 that the award was bad; becauſe the atbitrators had trator cannot reſerve an . en to Flag ves, after 
lth delegated their authority; and cited the cafe of Winter the time of the. ſubmiſhons; Jenin Font. fa. 128» 1 
h v. Gar lick, in 1 Salt. 75. and 6 Mod. 1g. | the award be to releaſe to another, by, 18, Advice. o 
0 The plaintiff's council; in reply, dted Cre Car. J. S. it is good z and thereaſon given is, becauſe that 
1 383. Bral'v, Beal, where an 4ward to pay the charges teſerence is only for the execution of the athittement, 
1 in ſuch a ſuit, held good: 1 Rall. Abr. 251. pl. 14. to for he lays it down as a r ule, that the arbitrators can- 
bel pay his part of the voyage, held good :2/Yentris 242. | not delegate their authority. It is true that ig cet of 
| to pay the coſts expo nded about projecting the aforeſaid, | cofts it has been allowed to tefet to the maſter, a: 
1 c. held good. he plaintiff's council urge that the reaſon is, becauſe they have then made a 1 ward 
Wh this taxation to be made by J. M. and F. G. is but a | cofts in the ſame manner. as, colts ate uſually given. 
1 miniſterial act, and they may delegate their authotity | In Camberbacb 45. An gerd, that if the plaintiff 
"WAR in miniſterial acts, though they cannot in judicial acts; | makes out before a judge any diſburſements Iaid out for 
0 for which diftin&ion he cited Style 217, Cater v. Sar, | the: defendant, alf pay. them. likewiſe, held 515 mg 
all tue, and Palmer 146, Grove and others v. Craw and | Holty Chief Juſtice, there ſaid, they have no liberty 
ws . TFF I to do anp future act, unleſs it be by referring the mat- 
7306 Lord Hardwicke. One would go as far as poſſible ters in difference to a maſter of a court, to tax coſts; 
pit to ſupport awards, where there is no objection to their | which is agreeable to what he ſays in inter v. Gar- 
. a being fairly made, but 1 doubt if this award be good. (ict; reference, to a maſter is proper execution, of the 
1 It is true, in the caſe bf Minter v. Garlich, it was held | arbitration, and is merely miniſterial, but reference to 
1 that the arbitrators might award che party to pay the a ſtranger is judicial. Therefore judgment was given 
. coſts to be taxed by the maſter; and even that is going | for the defendant. Vide Cafes Temp. Lord Hardwickes 
bi REAP beyond the general rule; but the reaſon of it ſeems to | Page. oo MI 161790) 0 47. muon our 051 
4 be, that arbitrators are judges between the parties, n e enen, um mad; apt hoot 
10 and, as it were, put in the place of the court by the Micbaelmas, 9 Geo, 2. Tipping v. Smit, 
4 4 parties; and as the court may give judgment for coſts, 13:8. | CCC 
4 ENT ſo arbitrators have been allowed to do alſo; but they An award was made in this cauſe, en that 
11 muſt order them to be taxed by the maſter, as the | the defendant had beat the plaintiff} whereby it was 
n court would do; now this is not fo ordered, but for | awarded, that the defendant ſhould give ſecurity-to pay 
14000 aught appears, the taxation is referred to perſons who | the plaintiff an annual ſum for life; and that all man- 
With. are ignorant of the mattet; the caſes cited by the || ner of proceedings (if any] depending at Jaw ſhou 
414, defendant's council are not contrary to this, for they | not be farther proſecuted. On demurrex, this award 
1 ba are where coſts were awarded generally, which I think | was held ill, being uncertain, and not final or mutual. 
16 is well enough, for then they will be referred to the 3 uncertain, becauſe it did not determine What 
Jad e eee IIIIT ſort of tecurity ſhould be given: it was not Fnal, it 
. Hage, Juſtice, concurred: with the Chief Juſtice. 3 only proceedings then depending, (if any) fo 
Witt! Probya. Juſtice. I am inclined to think the award | that it the plaintiff had brought no ſuit he was at li- 
15 good, and. that they may as well appoint theſe two | berty ſo to do, or even to diſcontinue What was 
1 perſons as they might the maſter; for it is no more | brought, and bring new ones. And it was not mu 
wi than taking them to their affiftance. + tual, there being no releaſes, or any thing awarded to 
1645 Lee, Juſtice. I think this is a direct delegation of | be done by the plaintiff. Tberefore the court gave 
10 their authority. And he cited the caſe of Robinſon v. judgment for the defendant. Jide Stra. vob 2, 1024. 
1 Barneſly, laſt Fee term, where an atoard that the 3 ENS 17 bad con {42 
Wits parties ſhould giveſecurity fourteen days after their time Michazlmas, 11 Geo. 2. Booth v. Garnet 
WAH was expired, was held to be bad: theſe perſons muſt „ EO | | N 
1 | be conſidered as their delegates ; and in cafe of a pri- | In debt on a bond, the condition whereof recited, 
by vate anthony it is a ſettled rule that they muſt exe- | that the plaintiff and one Gilbert had ſubmitted a dif= 
4! cute it them elves, and cannot delegate. it. Indeed it | pute to arbitration; and therefore if the defendant. 
1 may be different when referred to be taxed by the | ſhould pay what Gilbert ſhould be awarded to pay (not 
1040 maſter, becauſe that is the ſettled way of taxing coſts, | exceeding 20 J.) the bond to be void. On the repli- 
Thi by the /aw of the land. | I. cation, it appeared that the award was for Gilbert to 
"bk Tord Hardwicke, As to awards, there are three | give the plaintiff his note for 18 J. payable at a future 
| 1 8 | P pay 
1 rules; iſt, That the arbitrators tuſt make a final end, dax. „q ĩͤ K | 
. ſo as the parties may have the fruits of it without ſuit; | The defendant's council inſiſted, that his bond was 
M 2d, That they cannot delegate their authority. ] only to pay the money art; arid therefore as the 
Wyn hy za, The award muſt be made within the time | award was b act, it was not within the 
1 imited. Now this award does not make a final end, condition. „ > Sora e 25 e 
1 or here is a matter to be done after the time expired; T be court ſaid, that awards were to have reaſonable 
1 ut it is ſaid, that as to coſts to be taxed, that is al- conſtructions, and as the meaning of this was 60 give 
14 as oper and it is true, it has been allowed to be | the party time, it was equal to ordering him to pay the 
„ referred, to the praper officer, as in Winter v. Garlick; money at a future day, without ſaying any ching of 
0 but it is there expreſsly faid, they muſt be ſettled by | giving a note in the mean time: and therefore gave 
1 the arbitrators, or by the maſter; and that is reaſon- judgment for the plaintiff. Vide Strange, vol. 2 . page 
140 able enough, becauſe the reference to the proper officer | ese. 
11 * an end 2 7 ſubject to a JJ 509 ode td oo, 
0 e court, Who, it he errs, can ame is errors e 20. 2. Harviſm v Grundy. do 
M4 N 1 ſummanily ;. but if referred to ſtrangers, the. court A e 86 2 3 e ee 4 
4 cannot intermeddle. .edly, The arbitrators muſt The court held, that on far. g 10 3. e. 15. they 
th; #1 þ execute their authorit themſelves, which they have cold not receive any complaint to ſet aſide an award 
- 468-081 not here done; indeed a diſtinction has been taken | cifl-the fubmilſion was made # rule of court; and that 
1 between judicial and minz/terial acts; but this is not | a'tonfent in the ſubmiſſion-bund to make: tlie award a 
10 l { a mere miniſterial act, and appears not to be fo, | rule of court, inſtead of the firbmifion, would not war- 
1 P ꝶ 1 lt Or Wnepaligy” FRF Oranges" wah 9s ag70u 
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Arbitrattan and Award. 
Os 3 lng 


_ Eaſter, 30 Geo, &, Howling v. Colclough, 


L for an _ CE 85 
in an action of treſþas, for an 4 e 
Nai 121 


nlſe impriſonment, brought by Ge 
ee the defendant Nen (mad 1 
pendin che action] and a tender qt the ſum awarded: 
„ which p p lea the pl plaintiff demurred. 

avwart made was in theſe words: “ Whereas 
6 p — has I a ſuit- at law between the parties, 


cc that hath run to a great expence on both ſides, and 


<3&H left 
& args, bo they ſhall each of them pay their own 


ch at law, and that the defendant pay the 
9 plaintif froe ſhillings, for his making the fir ho pn 
« in the law.“ 


The plaintiff's: councl KN to the _ as 
being * and not final. 
Firſt, It is uncertain, becauſe the ſubmiſſion is of 
ſeveral matters: and the award'does- not at all ſhew, 
which of them it means to determine, 1 Roll. br. 
242. letter B. pl. 1. 252. pl. 10. He urged, that an 
averment, without a fact to ſupport it, is of no avail; 
1 Lord Raym. 246. in the caſe of Bacon V. Dubarry. 
This is an action of treſpaſs.” The ſubmiſſion” is . 
all tre Het; and the'award does not diſtinguiſh" what | 
treſpalſes it determines. 1 Roll. Abr. 251. . J. pi. 
1. and pl. 3. and the caſe of Maw v. Samuel, in Popham 


134. and 2 Ro. Rep. 1 
nal, which it ought to be. 


Second point. It is not | 
An award muſt be fn4]; but this award was made 


pending the action, and it does not put any end to it | 


at all. 2 | 
The defendant's council cited ſeveral. caſes in ſup- 
port of the award, and obſerved, that the preſent 
award (Which was made by a ' cole) recites that 
there was ſuch a ſuit, and that it being left to him to 
make an end of the ſuit, be determined as follows; 
2x. That the ſaid 7. 1 C. ſhould each of 
< them pay their own coſts and chaigts at FH for 3 


eo that the fad: C. would pay the seid J. H. ue 
40 but Fas is making 1 ＋ firſt breach.“ OP | | 
this may be pleaded in ber, in another action. 


In this = the arbitrator certainly — ORD 60 
make an end of this ſuit between the parties, and 
thought 5 5. adequate to the injury. To which argu- 
ments offered by the defendant's council, the plan- | 
* 8 7 e when the court gave judgment. 
The queſt ion þefore us is, whether | 


Wich greater latitude, and leſs firifineſs, than formerly; 
by judges of the parties own chung. | | 
Awards muſt have theſe two 7D they ani we! 
certain, and final. The certainty is to be judged of av- | 
cording to a common intent; and conſiſtent; with Fir 
and probable preſumption. > 
In this caſe, the ſubmiſſion is in general terms; . | 
Of all actions, controverſies, and ſuits, between 
them; and it N that this ſuit anly was depend- 
ing between the parties, and therefore there is no 
probable preſumption of any ot her. 
As to 75 being final, it ſeems to be a reaſonable and 
gar | 
The arbitrator thought TE wifle, and think both 
Tay ud were in the 1 and therefore awarded each 
to ſtand hy his own coſts. 
The 56. and to * is manifiiy i in weise | 
Hom of this action, and courſe is 4 dilcharge of it, 
being ing od or tendered. 
SF and Fu: gr fnlliceey concurred with . 
ice; and the court gave judgment on the d- 
for the defend, Pide Bur. "vol. 1. p. 71 


„ 10 


Fei, 30G; y 3 Parry v. Nee, 3 


On ad n ot debt, brought lalpetir 
againſt the defendant, of "the pits Moe of ; an 
award. |. 

The plaintiff, za bis declaration on this action, ſets 
forth the former action, and the reference and award. 
mate thereon, and avers, that there was, at the com- 
mencement of the action, or at the time of che refecence, 


from the ee any ways due to'him Be Tail 92 3 


* f 1 


to me to make an end of it; I deter- 


in an action f 40 bt on an awar, 
fate in his declaration any more of the award © an/ſpp- 
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 nigold 


And the e ought it La; U 


chere was no cauſe depending on the one fe 
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Dent Ter, on is, whether the 


I ſuppart 
award ſet forth in the al pe Fa. me 
It has been ſettled that in actions on awards, (which 
are no ſpecialties) there is no occaſion to ſet forth the 
whole award; and cited 1 Eron 72. Smith v. Kerfoote 
Litt. Rep. 312, 313. Leake v. Butler, 1 Salk. 72. Fore- 
lard v. Marygold. 1 a 7 15. Foręland v. Her- 


Fuer, Tuſtice, concurred with his brethren. 
3 Let the Se elivered 2 the 1 aan 


tiff. Fidg Pure g vol. 15 . Pf. let i £ © 02A 


alen, A ee. th | fh 
Wrack A. 


On ſhewin . 
eee 


iſſue againſt Dr. to perform an 
award made fo Wal, to a ſubmiſſion Entered into by a 
rule of this court ih the Co Bon * cauſe then 


de 5 
© Wh, Nee hs fo within 1 8 1 515 75 
mining y 


0. 15. for detery 


the common 
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ons to anbitratian in 
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defendant's father, without ſhewirg that futh tratfac- 
. hom were ever ſubmitted to arbitration by the ſaid 


Say. That the religion was a mere negative rig. 


nant, neither confeſſing, traverſing, 
ter alledged by the defendant's ple. 
The plaintiff joined in demurrer, on which this 
matter was brought on to be tried. *' 
The defendant's council argued, that it did not ap- 


or denying the mat- 


p_ that the award was made within the time limited, 


r the time of making ſuch award is not poſitively, 


directly, and preciſely alledged, but only comes un- 
der a widelicet., It is not alledged with ſufficient cer- 


tainty for the defendant to have taken iſſue on, _ 
The plaintiff's council in reply ſaid, the record 
ſhews the award was dated on the 2 1ſt May, 
- Wilmot, Juſtice: The award was in fact made on 
the zit . | I 
| Yates and Alion, Juſtices, were of the ſame opinion. 
Per curiam. Unanimouſly judgment for the plain- 
tiff. Vide Bur. vol. 3. page 172 9. 


Arreſt. 

An arreſt in the night is good. 9 Rep. 66. 

A perſon arręſted in Nęſiminſter H. A, wh 
is ſitting, may be — ok on motion, if arre/ied on 
meſne proceſs, but cannot if taken in execution ; though 
even in that caſe the officer is puniſhable by the court. 
Bulli. 85. Vide Salk. vol. 3. page 46. | 


ES Eafter, 7 IW. 3. | Anonymous. oh 


Adjudged, that a common bailiff is not bound to | 
ſhew his warrant, either at the time of the arre/, or 
but he is bound to ſhew the cauſe - 


at any time after ; he gau! 
of the arreſt, and at whoſe ſuit ; but a ſpecial bailiſf 
may be required to ſhew his warrant, for he is not 
known as a common bailiff 


92 to have an authority. Moor 767. 6 Rep. 54. 
9 | 1 


P 69. | 25% 00A 
If a writ is returnable, 9 Feb. or in eight days of the | 
Purification, &c. and the defendant cannot be arre/ed | 


by virtue of ſuch writ; either on the 10th or 11th of 
Fibru „ though tis before the fourth day after, if 

the perſon is arręſted, the officer cannot juſtify it, 
either in an action of treſpaſs or falſe impriſonment 

brought againſt him; but if tne defendant be arre/ted | 
on aca. ſa. on the ninth day of February, which is the 
very day the writ was returnable, the arreſ is good. 
3 Ge. 180, 408, Moor 711, Sid. 229. Vide Salk. 
vol. 3. page 46, ; | 


Trinity, 7 W. z. Wilſon v. Tucker. 
An arreſt on a Sunday is a void arre/t, and an action 


of falſe impriſonment lies againſt the officer, at the 
ſuit of the party arreſted. Vide Salteld, vol. 1. p. 78. 


Michaelmas, 7 WW. 3. The King v. Kendall and Roe. 


gate, he returned, that the defendants wete com- 
' mitted to his 7 by a warrant from Mr. Secre- 


tar I for high-treaſon, in aiding and affiſt- 
1 Sir J. 4. to 8 * comimlecd to the 
coltidy of. a meſſenger, on ſuſpicion of þ:gh-rreaſon, | 


Co . | f | 5 464 37 
Exceptions being taken to this return: Holt, Chief 
Juſtice, declared that at Norwich aſſizes it was 


ruled by Halb, Chief Juſtice, that if a juſtice of 

ditects a warrant to any particular private man, 
he may execute it, and arre/? the party, and well | 
juſtify the execution, in an action of falſe impriſon | 


. * Per Holt, C. J. He may arre M. R. without actu- 
| ally having the warrant... Vide Salkeld, vul. 3. page 


| within the county of the city; and that the Mhite Fryart 


within themſelves; yet the court inclined, not to 


| to ſpecial bail, | Vide Salk, vol. 3. p. 45. 70 


all, while the court | 


King's Bench, and judgment was entered for the plain- 


is, and no man is bound 
to ſubmit himſelf to one who is not known or pre- 
it appears by his report, that this was not the' reaſon 


; 380, | 
capiendo. The figmficavit expteſſed, that the defendant 


turned the warrant of the ſheriff on the excommunicatione 


* . | we FA tion to the return, that as it appeared on the recital of 
On a habeas corpus directed to the keeper of Mi- , | | 


liged to pay. Excommunication ſo generally pleaded, 
without ſome other ſpecial cauſe, will not be ſufficient 
ta ſtay another's ſuit. 8 Co. 68. 6 Trollop's caſe ; and the 


corpus the defendants. were returned, committed by a 
' warrant of two PAI of peace, in purſuance' of ſtat. 27 


* 
4 * 
„ $2 38 -$ "La 
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Where a cap1as. is awarded sgainſt V. R. and a 
common bailiff knows the writ to be in the hands of the 


ſheriff: 


n 
* 


46. 
> 
* 


9% z. Brown ve Bur lat 
n E 1 NE ; : t 8 xD 
In this caſe it was held, that the Temple is extra- 
parochial, and not within any pariſh, nor within the 
city of London, fo as to come within the ca/foms, but 


SY 


was. within the juriſdiction of they antes” | 
Dugdale and Stow ſay, that the Temple is privileged 
from arreſts, by the grant of the King. - 
Per Holt, Ge: If the King has made ſuch a grant; 
tis void, becauſe the Templars have no court of Juſtice 


countenance arre/?s in the Temple, in term time; but 
would not ſet aſide the arre/ of the defendant, wh 
was arreſted in the Temple; and therefore he was hel 


Michatimas, 10 WW. 3. Savil v. Roberts, © 
See this caſe fully ſtated in page 23 of this work, 
Ander the head Aron © 


The caſe of Chamberlain v. Preſcott, being cited in the 
above cauſe, Holt, C. J. ſaid, that he had a manuſcript - 
report thereof, drawn up by Bridgman, Chief Juſtice 
of C. B. wherein the caſe is thus ſtated, C. brought 
an action on the caſe againſt P. in which he declared, 
that the defendant P. cauſed him falſely and maliciouſly to 
be indicted on the ſtat. 8 Eliz. cap. 2. for having cauſed 
C. to be arręſted at the ſuit of S. without his for the 


* 


of which he was acquitted, &c. After verdict for the 
plaintiff, it was moved in arreſt judgment, in the 


tiff. On which error was brought in the Exchequer 
Chamber, and after the Reſtoration, that eaſe had a 
great debate; and the judgment of the*King's Bench, 
for maintaining of the action, was reverſed. ” Brido- 

man, Chief Juſtice, was againft all ſuch actions. But 


of the reveffal of the judgment, but becauſe C. was 
indicted for what was no offence at all; for, in fack, 
P. arreſted C. in his own name, and the name of &. 
for a debt due to them jointly, which was lawful, 
without the conſent of S. and it S. did not appear, if 
it were in a perſanal action, he might be 'wonſuited, if 
in a real action, ſummoned and ſevered: and therefore 
it was held to be no offence. Vide Raym. vol. 1. page | 
10 94 1 1 r 24288 
N „tie 30) 
Trinity 12 tj. The King v, Eur.. 
The defendant was arreſted on an extominunicatione 
was excommunicated for contumacy in a ſuit, for with- 
holding tythes, and other eccleſiaſtical dues.” The 


defendant brought his habeas corpus, directed to the 
ſheriff of the county, Ge or to the goalet, who. fe- 


capiendo, &c. The council for the crown took excep- 


the ſgniffcavit in the warrant, the defendant was ex- 
communicated in a ſuit for tythes or eecleſiaſtical du 

in the digjunctive, and therefore ill, becauſe the cauſe 
of excommunication ſhould appear to be ſufficient, 
and the ſpeczalty of it ought to be ſneœẽn. For perhaps 
the gere dues may be ſuch as he was not ob- 


King v. Sanchee was cited, where on à writ of habeas 


Hen. 8. 8 or contumacy in a ſuit before an eccleſi- 


ment; and further, that the Tower was conſidered by , | © a/fical. judge for tythes or other eccleſiaſtical dues, and 
on the ſame. on as in this cafe, the defendants 


"the law, and really was a priſon, within the habeas || "on t . 
© corpus act. Gibbons ce. Vide Raym. vol. 1. Pp. 6. were diſcharged. The court gave no opinion in this 
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in debt, an exception was taken, becauſe the wri 


where it ought to have been /ummone 


; 2 W c 5 HT ; . 


* ' . 
. «i 2 EI 4 | 7 
3 | | + / ' 4 


naatter* but Holt, Chief Juſtice, faid, that Sarhee's 
caſe differed, becauſe the commitment there was by 
virtue of a ſpecial authority given to the 7u/tices of peace 


by the ſaid act, which ought to be purſued ſtrictly. 
But the court quaſhed the habeas corpus for two reaſons, 
1ſt. Becauſe it was directed to the ſheriff or gaoler in 
the disjunctive, which the cderks agreed was contrary 


to the practice of the court, 


2dly. Becauſe the WII 


for the writ ought regularly-to 'be returned; for may 
be it is right; for if the ſheriff has a good writ againſt 


a man, and be makes an ill warrant to his bazlzffs on 


it to arre/t the man, and they arre/# him accordingly, 


though the bailiffs cannot, yet the ſheriff may juſtify, 


by virtue of the writ; for if the ſheriff be in any 


manner privy to the Es 2 | 10 9 1970 
Bailiff to arre/ a man by parol, when he is taken 
bart 95 is in the Loftody of the ſheriff: and 

if he has a writ againſt him at the time he is arreſted, 

he is in cuſtody by virtue of the writ. Indeed the ſhe-_ 
riff muſt be privy to the taking, or otherwiſe he can-. 
not be in his cuſtody. e 
Holt, Chief Juſtice, ſaid, that the carrying of this 


accordingly, | 


writ to the gaoler was an irregularity ; for where a 
man is committed immediately to the gao/er, there the 
habeas corpus ought to be carried to him; but where he 


is arręſled by virtue of a warrant on a writ directed to 


the ſheriff, there the habeas corpus ought to be carried 
to the ſheriff; for he having the writ in his cuſtody is 


the only proper perſon to make the return. Since the 


habeas corpus act, the gaolers have taken on them to 
cheat the ſheriffs of the money for the returns, but 
that is not regular, The writ was therefore gua/hed, 
and a new habeas corpus granted, returnable zmmed:- 


ately : on which the court gave order, that they ſhould. 


,rocure the writ to be returned. In Michaelmas. term 
following, the court was moved that Fowler might be 


diſcharged, as the caſe was uncettainly ſhewa in the 


Writs OT rn 
Halt, Chief Juſtice. Sufficient cauſe ought to ap- 
pear, becauſe the King's Courts are judges of their ju- 
riſdition, and not themſelves; and therefore they 
ought to ſhew, that the matter was within their conu- 


ncee And for this reaſon, doubtleſs,. the /zgn:/ficauit: 


is ill, and therefore the defendant may in Chancery 
rocure the writ to be. ſuperſeded. . But the King 
Bench cannot deliver a man arre/ted on the King's 
writ, becauſe the Chancery have . e it, where they 
ought not to have granted it. If the c 
the Chancery ought to ſuperſede it; but the 
Bench cannot proceed on it, becauſe it is not before the 
King's Bench; for the King's, Bench cannot give judg- 
ment on a recital, where another court is poſſeſſed of 
the original. In error brought on a judgment of C. B. 
t 
as it was recited in the declaration, was attached, 
| | 4, and therefore 
ill; but the court refuſed to allow the exception to be 
taken, becauſe the writ was not before this court, but 
only by recital; but it was beid, the dimunition ought 
to be alledged, and a certiorari ſued out; and if on has 
an original was returned, which ran attached, the 
J end be % ooo nan: 
The great doubt was, whether this uncertainty in 
exprefling the cauſe would vitiate the writ, and then, 
whether the court would quaſh it; and in proof of the 


affirmative, Mor, pl. 607, Cro, Fac. 556. Cro. Car. 


196. 199. V, Tones, 226, Hil. 29. and. 30 Gar. 2. B. 
R. Rex V. Fs I Roll. Rep. 136, and T. Jones, 89. 
well V ¼ V% ons ed ao 
After ſeveral arguments on different days, and on 
great conſideration, and ſearch of precedents, it was 
reſolved that the writ ſhould be gugſbed, and a ſuper- 
ſedeas iſſue. Holt, Chief Juſtice, ſaid, that at common 
law, the cauſe had no need to be ſhewn in the writ of 
excommunicatione .capiendo ; but it was ſufficient to ſay, 


that the party was excommuticated for a manifeſt contempt. 


;ficavit, it ought to be 
ſhewn. - x. Nat. Bre. 37 And now, dhe Kat. N 


Regiſt. 65. 2 But in the 
5 Eliz. cap. 23. the cauſe. ought to be the 


writ,” The ſtatute makes the writ returnable bere, on 


, 


purpoſe that this court ſhould judge of the cauſe, 
otherwiſe it had been idle to make the writ returnable 


it of excommunicatione capiendo 
was not returned, but only the warrant of the ſheriff; 


f the certificate be ill, 
King's. 


wn in the 


| 
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does not deſire to be 


certain eccleſiaſtical dues, it had been well. 


| 


| fr 


5 


* 
id 


* 


here, and e pecially when the proceſs Saen to differ, £ 


according to the difference of the cauſe for which the 
' excommunication was. As to the nine cauſes mentioned 
in the act, an alia ought to iſſue, with a penalty, &c, 


Then this court being poſſeſſed of the writ, and it not 


expreſſing the cauſe” ſpraally, but in the disjundtive 
the writ ought to be quaſhed. Before this ſtatute, they 
aught to have reſorted to the Chancery, and procured 
a ſuperſedeas there. 2 Inft. 623. But that cannot be 
done now, becauſe the writ is returnable here. But 
becauſe 3 is — B. . dut of 557 
writ, it ought to be gizaſhed, and a ſuperſedeas awarded. 
But a habeas corpus 6 a very inroper . to diſ- 
charge the party, for he is well arre/ted by virtue of 
the King's writ, and cannot be diſcharged whilſt that 


is in force. And it is a good return to the habeas corpus: 


to ſay, that he is in cuſtody by a writ of excommuni- 


 catione cupiendo. 


Gould, Juſtice, ſaid, that before flat. 5 Eliz. cap. 
23. this court could not diſcharge a man taken on an 
excommunicatione capiendo, unleſs he was excummunicated 
pending 4 prohibition. And he agreed, that this court 
had power to quaſb the writ, and award. a ſuperſedes, 
where the cauſe is not ſufficiently expreſſed; but he 
made a doubt, whether there was here any ſuch uncer- 
tainty, for the %u, i« e. or, ſeemed to him to be 
accumulatiue. of 9671 $aak ; Eng i Stor 
On the opinion of Holt and Turton, juſtices, the wei | 
was guaſhed, and a ſuperſedeas granted; and Holt ordered 
the clerk to enter on the habeas corpus, that the party 
was diſcharged, becauſe the writ was guaſhed; and ſaid, 
in this caſe, that if the writ had been for withholding © 

ut he 
ſaid alſo, that this ſtatute was not well nh A Ts un- 
til the time of Charles 1. in Hughe's caſe, Cro. Car. 
196. and that the form of the proceedings in . 
tual court ought to be regarded as in a 25 for words; 


4 


their form is to ſay, that he ſpoke: ſuch words, or 


others to that effect, and yet a prohibition was denied to 
5 . for the ſaid cauſe. Vide Raym. vol. 1. page 
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Ful, Chief Joſtice. If a window be open, and a 
bailiff put in his hand and touches one againſt whom 


he has a warrant, he is thereby his priſoner, and may 
break open the door to come at him. Vid. Mod. Nep. 
welt 75 Pape D.: i bad vt li iat ben you! of 
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debt contrated, and'theiparty arrefed thereon. | 
Per curians. This arreft is 1H, Jide Mad. Rep. vol. 
7. page 55. 1 4 | Ts 15 IE 897 5 454 188 Morag oa * 1 l 11 
l 3 4 * $3411 it HNA I og 
Hilary, 2 Ann. Lidford v. Thoma 
The defendant's council moved to have him diſcharg- 


ed out of cuſtody, for that he had been arręſted on a 


Sunday by proceſs out of this court, but in truth it ap- 
erregter 5 8 4" wr vgs any warrant on a 
unday, and kept locked up till Monday morning; and 

then : writ was procured; 5 51157 bs n 
Per curiam. If you are impriſoned without a war- 
rant, you have your remedy by action for falſe im- 
priſonment, but then let them ſhew cauſe why an 
attachment ſhould nat go againſt them. 


Gould, Juſtice, ſaid, that attachments have gone 


| fre — in ſuch a —_— and it as ſo ruled here. 


Halt, Chief Juſtice, ſaid, that after the ar re, 
bailiff ought to carry the party to the next 2 | 
| deu Carried to a particular place, to 
ſend for his friends. Vide Mod. Rep..vols 6. p. 9 

FRE Sy 8 Po A POOLE Fon gLEer | 


4 2 $3 2 To , . 6 + 5 2 Fa 
. #5 0 9 _—_ " * 
1 * a * 71 * 3» # 7 + 1 7 2 7 * 


— 


e . . * % 4 3 
The plaintiff came into court to conſeſs an indict- 


ment for an . aſſault on C. and as he was going ; 
ESE er a tag 
as | im, ore the day he 
diſcharges G. and on ſhewing cauſe, the rule was dif- 
charged, 


r 5 
charged, cauſe the af5davit in ſupport thereof did _ plaintiff, 2 Mad. 195. 2 Cro. 3. Sir 2. Jones 214. 
not N. e him to po of norice that G. came to court | 4 my 14. b, 2 Lutwv. 935; 1516, 2 Mod, 30. Cro. 
to cotifeſs the judgment, for otherwiſe he could not be | EY. 836. Fob. 267. 1 Vent. 86. Tf a man brings an 
in contempt for the arri. Vide Mad. Rep. vol. ö. p. 90. action ih an frier court, as in the Star Chamber, an 
e e . . AE Ne; _ ſo where ag ey ONT Bok. 
nay 0” 3,5; WY "be borne, before the court. Leu, 95. 1 Sid. 125. it not bein 
. Trinity, 3 lan, Wilſon v. Gary. Mr, 8 


See this eale in page 32 of this work, under the head, 


112 


will tie im this cafe.” Jide 1 Roll. Abr. 547. 
8. 2. Bulf, 64... 2 Mob ago 0 x Tee 206 
N "4 path council, in 7 85 of his caſe, 
cited 2 ww; 230. 3 Keb. 852. 2 Vent. 236. Naym. 
72 r OE 3. 1 . 1 1g * matter fran- 
tory, and the court having in the fir/t inflance a juriſ- 
 difljon, no one (hall take mag E . fx 
2 Cre. 3. but the defendant, 2'Buftrode 62. And it 
ſhall be at his election, to avoid it by plea, or not; 
and the defendant in this caſe is a twrong deer, and fo. 
ſhall not take advantage of his own wrong. He ſaid, 


in the ordinary way of Ju e, that no action of eſcape 
arch * 
7101s, Fi 


Trinity, 3 Am. Powell v. Ball, © | 

| If a bailiff has a warrint to arreſt a perſon; and ano- 
ther hinders him from doing it, there being no actual 
7 jt is not à feſeaus, but à contempt of court. 
Vi Mod. Nep. vol. 6. page 210. „ 
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| | Trinity 3 4 Genner v. Sparks; 


S. a bailiff, having a warrant againſt S. came to his 
houſe, and findifig him in the yard, told him he had a 
witrant for Him; and pfonbificed the words of arrgſ, 
but did not lay Nis hands on him, whereon S. ſmatch- 
ed up 2 Penn and kept off the bai, threaten- 
ing to ki 
into his Houſe, and ſhut the door againſt the ba:liffe 
Theſe circumſtances appearing by an affidavit, the court 
moved for an attachment on the inatter againſt &. 
appoſibg this to be & reſcut, or at leaſt a great con- 
tempt of the Queen's writs 1 6-78 
Per turiam. Here was ho drreft, the bailiff having 
not laid hands on the defendant, for his ſhewing the 
warrant, and pronouncing the words of a#rgf, witnout 
touching bim, Was no more an arre, than it would 
be one, if a Bailiff ſees a man lock out of a window one 
or two pair of Thirs high, and tells him he has a writ 
for Him, and Tays Wat he wres him; and therefore 
in ſuch caſe the bailiffcihingt break the houſe ro come 
at the pèrſon, as he Evuld lawfully do if he had been 
His prffoner, aud had eſcaped inte a houſe from him. 
But it was agreed, if here he had but touched the de- 
fendant, even with the end of his finger, it had been 
an arreſt, and Ne might have broke the houſe after to 
ſeize him, and an attachment might go for the reſcue : 
as if a bailiff has à Warrant againſt a perſon who is in 
a houſe, and lays his hand on him through the window, 
he may afterwards break the houſe to come to him. It 
was likewiſe agreed, that the bailiff had the protection of 
the law, and therefore if he had ventured.on here, and 


had been killed by the defendant, it had been murder 
in him; or if the defendant had beat or hurt him, he 
might have had his action: or in this caſe, if the defen- 


dant were within N of the bailiff when he pointed 
the pitch · foxk at wie, e might have had hig action of 
aſſault againſt him; fo if he had preſented a gun at him, 

at ſuch à diſtance as the ſhot would reach him, - 
fore the court denied the motion. Vide Mod. Rep. 
vol. 6, page 173. WE | 


oer, 4 At, Lain v. Bu. 


On an action for an gſccpe, brought aguinſt 3 ber- 


— 


ant at Mare o 
ded ut gnittys : 
It appeared on evidence at the trial, that the action 
on "which he arv2//ed the perfon who efcaped, aroſe 
out of the jarv/aifion; and the proceſs was executed 
out of the j13/& ion, zu SITION 
The defendant's ' council ſaid, where ah inferior 
court holds of marters out of their ur ſalstion, it 
is net before the cburr. 3 1 en 
ing'#rmevaſly Where they have j4ri/U750n und 
Whore they have tv Juri. Cre. Car- 394. Hur- 
dreſs 480, That tions will lie againſt 'ofheers, up- 
pears from the auen neceſſi the officer ; W. 


uty for 
that the cauſe was within the e in order to 
f 


plea of a matter 


juſtify : and if an anfercor- ole 
5 , eir proceedings are void, 


out of their juriſdiælion, al 5 
avoided by plea. Aarrh 17. 3 Lev. 243. ut winre 

they have n urn, no action willdie. 3 Lev. 
434, 28. 1 efbrei 809. That aſtions may be 


an eſcape, 
him If he came flear him; and thus retreated 


If paſs and covenant, and there 


Juſtice can have no J iſdidtion of the thing. 


ſtory ation, the defendant 


unleſt, the tYefenda 
There- 7's he 


f Mu Strezt Compter, to which he 


having arręſted the man; 
plaintiff had liberty to goon to judgment and execution, 


| VIS 


that che act did not intend that the man ſhon 


giving 6 che deftndant ſuch notice in writir 
ee e 
brought againſt the offer, as well n againſt the | if for 


* 
eee 7 
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that in the city of London, they never fay the cauſe of 
action aroſe within the juri/di2on, as they muſt within 


all other inferior juriſdictions. A ſheriff cannot take 
advantage of any erroneous proceedings, if he ſuffers 
As to the limitations of inferior juriſdiinn, Holt 
Obſerved, that there were three things to be conſidered ; 
VIZ. perſons, time, and place. As to perſons and place, as 
in the caſe of the Marſbalſea, and thoſe of the houſehold; 
for in that churt they have ed he wo only in debt, + 
ore ſhould they bold plea 

of an action on the caſe, *tis plain they have no juri/- 
dittion, And as to things, he ſaid, the cty have Jur. 
diction in all cauſes, and are only reſtrained to place; 
and therefore the defendant ought to have pleaded to 
the juriſdiction. For if he adimits of the Uri wu 
he is for ever after opped. And an iſſue may Be taken 


on it; and if it be found to ariſe within the Juri/dic- 


tion, final judgment ought to be given. If a man is 
wrongfully brought into a juriſdiłtion, and there law- 
fully 1700 yet he ought to be diſcharged ; for no 
lawful thing, founded on a torongful act, can be ſup- 
ported. If a juftice A peace makes an order 2 2 man 
to keep a 22 child, which in reality was born two 
days after marriage; in this caſe all the officers acting 
under it are wrong, and they are liable; . A 
this cuſe the court had ſuriſdiłtion of the thing; and 


_ therefore it „ been avoided by plea, © 
Fr 


Powell, Jaftice, was of the Tame opinion; and 
faid, where an iner court hat 8 in a trans 
ö ht to Plead it, otherwiſe 
it does not appear but it did within the ſuriſliction; 


and'to make it not before-the court 1 it muſt appear that 
che court have no fins. 
Powys and we Juſtices, concurred. 


Per rurium. juugment for the plaintiff; me bs 
| en 12 eauſe within A 4 Vid 
Mad. Rep. vol. 11. page Fo. INN iba 


ole 5 Ame The Sheriff of Middlex's Caſs | 


 Alatiitatifſued out of the court of King's Bench to the 

| ſheriff, to a A man; and the ſheriff returned, that 
the man had enliſted, according to the fare 4 & Ann. 

c. 10. and therefore I cunnot take him. Fes 


: 


. 


The court was moved againſt the ſheriff, for not 
*cauſe, by the ad, the 


Inf any thing bot che defendant's body, and then 


the court would diſcharge him on comm̊ bait, if he 
appeared. to chem to be enliſted regularly; but the 


riff mould not take on him to determine whether 


he was regularly enliſted, But the court, on con- 


u 
eld ic to de à gvod return, and that this 


fideration, 
2c worked by way of a ſuper/edeas to any procels to be 
Mel nt peMicies? el and that if the eri 


"thould 0772/7 ſuch a perfon, he would: be liable to aa 
Action of f 


pr enment. And they ſaid it a peared, 


'refted, ' aud chen Giſcharged on common bail the 
proviſog'< that 'the . Q (Having; notice in 
3 writeyg at che defentant's laſt place of abode, or 


— $*cauſe'of action, might "file common 


the property of a private ſubject, and this is declared 


4 : 1 i I 
44 
7.47'S 


« ta That in caſe the man was not fairly and 


regularly. enliſted, this was a falſe retum; and the 
past had his remedy a ſheriff, by an ac- 
tion for the falſe return. Vic Raymond, vol. 2. 


page 1246. N | . , ae, San 
Trinity, 8 Ann. Caſeef Andrew Artemonowitz Mattuesf, 
bog 59:45 2435 the e 7 4 one 5:6 
& oj 5% a | T 64 37 

Tue queſtion was, Whether an ambaſſador could by 
law be arreſted for debt? 5 irc, 
The Attorney General argued as follows. 
Hle cannot. If the privileges of an.ambaſſador may 
be broken in on, and invaded for the preſervation of 


88 5 | 7 


to be law, princes will be cautious of ſending ambaſ- 
ſadors to us; ours muſt expect the like treatment, 
and few will be prevailed on to aſſume that character. 
Should an ambaſſador be liable to the reſtraints of 
the law of the land to which he goes, how eaſy) would 
it be, on any emergency, to take off his attendance on 
his maſter's bofincls, The law of England privileges 
the body of a member of parliament, and of a ſoldier, 
and ſhall it not that of an ambaſſador? ' +1114 
The perſon of an ambaſſador has ever been held 
ſacred and inviolable by the law of nations 
The goods of an ambaſſador are not liable to diſtreſs, 


4 fortiori, nor his perſon. An ambaſſador muſt be in- 
treated, and on refuſal ſent back to his maſter. If an 


ambaſſador commits an enormous crime, the King 
from whom he is ſent, not the King to whoſe court 
he is ſent, muſt puniſh hing 
Lord Coke ſays, to violate the perſon of an ambaſſador, 
is a violation of the law of nations; nor does he add, 
(as certainly he would, had he thought ſo) that though 
this be ſo in the civil lam, it is not ſo in ours. An 
ambaſſador, by fiction of law, repreſents the perſon of 
his maſter. Thus Cote, on ſtatute 25 Edu. 3. affirms 
jt high treaſon at the common law, to kill an ambaſ- 
ador. . Now certainly. no body will ſay; the Car 
uimſelf might have been arreſtad. The ſame fiction 
of law that makes him repreſent the perſon of his 
maſter makes him extra parochial, and, as it were, in 
the dominions of his maſter. The ill treatment of 
ambaſſadors is a thing\of. dangerous conſequence, 
for it may involve the nation in a war, and it would 
be very, inconvenient that this ſhould be in the power 
of any private perſon whatſoever. It was replied by 
the council on the other ſide: If this be ſo, à ſubjed 
may be left without remedy for the recovery of his 
debt, which would be a defect in la . 


1 


uſtice ought always to be reciprocal; but an am- 


| . Loney A , ten v4 on wort es 
It is a maxim in law, that the royal prerogative does 
no wrong; and ſhall the prerogative of an ambaſſador 
ſurmount that of the crown? ß 
Such a law as this would be a nullity, becauſe con- 
not ſell, deny, 


trary to Magna Charta, cap. 29. we will 
An ambaſſador by his contract renounces his privi- 


or delay bs 5 5 any one. 
lege ſo fat as to ſubject himſelf to the laws in force in 
er where the contract was made. 8 
Ibis ſuit, occaſioned an act of parliament, 7 Ann. 
cap. 12. whereby all proceedings againſt the ambaſſa- 
dor in this gauſe Were rendered null and void, and the 
rivileges of ambaſſadors fully ſettled as to this matter. 
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See page 38. of this work, under the head Aions. . 
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Ide queſtion was, whether a gunner was within 
the late act of parliament, that 9 thoſe liſted as, 
ſoldiers to be diſcharged from arre/s for debt. Fn 
- The plaintiff's council gbje&ed,. that they were not 
within the 
and took a particular oath, and becauſe the ers of 
this act of parliament, ſeemed apprehenſive that they 
would not ave been liable ta the ſame puniſhment, 
in caſe of mutiny and deſertion, as other ſoldiers, un- 


' | 
7 . : : 
* . 8 ; 
; * N | 
* *, 
% : - . 


| ed the defendant from his 77e. 


act, becauſe. they were warrant officers, | 


% 


mu 9113 
He Mbewite ieh mat the defign of the dl, be- 


ing to encourage men to enter into the King's ſervice, 
muſt not be extended to fuck in the army, whoſe pay 
is ſo conſiderable as this alone to be” à Tufficieht 
inducement. The pay here was 1 ½ 4 d. . 


Per curiam. As to the clauſe in the ac relating to 
mutiny and Agſertion, the act only ſuppoſes it poffible 
that there might be a doubt, and therefore wiſely re- 
ſoſves to make every thing clear, where the puniſh- 
ment to be inflicted is nothing leſs than .. 
But the act of parliament reſolves the doubt, as we 
do now, that he is'a M re 
Nhe matter does not turn on the guantum of the 
pay, if it did, a trooper moſt certainly would be out of 
the act, 'whoſe pay is much more confiderable than 
that of a gunner, and who generally gives a good ſum 
of money for his place, o 


than that of a ſoldier, ate iſt. In reſpect of their ſkill, 
and azdly. The hazard they run, hoth which conſide- 

rations render their ſervice more neceſſar „ and make 
it more reaſonable, that they ſhould not be taken 
away from the ſervice. The court therefore diſcharg- 
e 
Henin ll 


10. page 346. 
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„A motion was made on behalf of the defendant to ſet 
aſide the bail bond given on the arreſt, and that com- 
mon bail might be accepted, and he obtained a rule 
to ſhew_ cauſe. His affidavit ſhewed that he was 
Valet de Chambre to Mon ſt. Hoffman, the Duke of Hal- 
fiein's reſident here, at 12 J. 12 8, per. annum wages, 
and 10 , a week board wages, and a certificate there- 
of was produced, under the reſident's own. hand; but 
it did not appear, that he either lodged in the bouſe, 
or actually executed the office. The court beld,' that 
he ought to be a domeſtic ſervant, and really td exe- 
cute the duty of his office, and that being a meer no- 
minal ſervant was not füsse and Aenne the 


A great many caſes have been ſince determined on 
the ſame principle, but it has in thoſe caſes 777 Held, 
: that the idea of a domeſtic ſervant is not confined to 
his lying in the foreign miniſter's e e E 
e 


. * 
1 1 
* 


h 
is a real ſervant, and aQually perform ide ſervice 
Vide Moll. Rep: vl. 8, page 288. TY y $444 —— >. 2 4 fa p 

s San 7 +55" D181 $97 D945 FI: 
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Miabaelmas, 11 Gr. Henley v. Roe. Link: 
EE a ld A Prei 505 on 9063 100 
The defendant was arrefted,: and no declaration be- 

ing filed againſt him within tus terms after the arre/?, 

he procured a ſuper ſedeas, and was diſcharged, and 
immediately after he was arręſted again by a capias aut 
of the C. P. at the ſuit of the ſame plaintiff, and for 
| the ſame cauſe of action. On a motion to diſcharge 
the proceedings becauſe irregul rt. 

Her curiam. The defendant had a right to /uper/ede 

. the action, becauſe no declaration was filed againſt 

him in time; and as he had a right to Kachel the 

action, certainly the. plaintiff; muſt have liberty to 


212 
1 


- 


_ declaring in time, but only that action is gone, and 
therefore a new action may be brought. Vide Mod. 


. 8 ? 
* * #Y 
, — 4 


s Rep. vol. 6, Page 306. 1 


my ops 7 


2 


Michaclmas, 7 G 2. Holmes v. Gerd. Nee 
RET, BOT, TESQE- 304 ene en. 
Tbe defendant's council moved on the ſtat. of 7: Aun 
c. 12. to diſcharge the execution againſt the defendant, 
as being a ſervant to Baron Hopman, reſident from the 
Duke of Mectlenburgh, the defendant being a menial 


giſtered in the ſectetary's oſſice, and alſo in the ſheriff's 
_ office, according to the ſtatute, © hint 5 4 

. .. Probyn. No mention is made of what capacity he 
ſerved in; G. ſwears he was an officiating ſervant ; but 
it is uſual to ſet out what office he ſerves in, the af- 
fidavit is very looſe: but the court granted a rule to 


— 


leſs they had by an expreſs clauſe made them ſo. Hu DT ws | l | 
15 ud | 


| proceed. in another; for his debt is not loſt for want of 


FTbe reaſon why a gunner's pay is more conſiderable 


4 


and domeſtick ſervant to the Baron, and having con- 
tinued in his ſervice to the time of his arri and a cer- 
tificate of his being a ſervant to the Baron being re- 
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not ſaid to be according to the cuſtom. 


437 


1 114 | | 
1 Afeliaetmar,. a tt Shergold v. Holloway. 
X ge e of peace gn granted his KA Fa to 


by 4 of Fe; am 


277 7 0 is ma 
S. refuſes to pay 


| ice ogy 
, bs!) the een 2 the 7 0. and 
LA him before the juſticey who; bound bim over 
to the ſe 15 on which the pl Miatif brought 1g — ac- 
tion, an 72 being made at . „ 
* ar above, — theſe points r 

| bat though the ſtatute 5 Elize.6 +4 does not 
A ſsy impower juſtices to r- the payment of 
wages z yet they have been ſo long indulged with this 
power by the courts, under 


ting A er that it is not now to be diſputed. 
Adly. a juſtice has no power to grant a warrant 


to 5 the party. Ty can only iſſue a ſummons, 
and th 2 * 9 to arręũ the party, will 
dot ju officer, there being no tene! | 


ſuch a alete Bon. 


JZ 3dly. That this though frangely worded, was not a 
warrant to arre/ the plaintiff, for the defendant might 


cauſe him to appear by dire, and it was not equi- 


| valent to the words 4 hk 
Judgment Was given tat be 2 1 ide 8 es 


vol. 2, page tooꝛ. 
21 9 Goa. 2. ia ams v. Ws * . 


for entering plaintiff's yard, and 
met ne th entering 15 1 * and carrying py 
divers g and chant G oy ſeven horſes; and 2 
attery, an a the plainti 


2 N s ffable, jut; for that the plaintiff de- 
1 in his table ſeven horſes or geldings of the de- 
fendant Jonet, who, at a court of our lord the 
Fin 7 his Compter, holden befor ole 
London, according to he £ the city, 

levied a plaiat for detaining. the ſa > goods; ; and after- 
wards the ſaid ſheriff ie another defen- 
dant, who was a an 7 K 8 at 1 57 and a miniſter of the 
ſaid court, to apprai ſaid goods, and to return 
them to 2 Sz and Hay: faid ſerjeant at mace, and 
the defendant as his affiſtant, entered into the ſaid 
yard, which was the only way to the faid ſtable, and 


4 Maul, d ingri 
mn + he defe fer arits, as te reaking. he entering the 


took the horſes, and delivered them to the defen- 


dant Jones. And av to the aut, Battery, and im- 
„ ee they juſtify alſo; for that the deſendant Jones 

out à capias ad reſpondend, againſt the plaintiff, 
out of * court of C. P. directed to and delivered 
to the ſheriffs of Lande; whereuport the ſheriff 
Mued' a warrant to the defendant C. one of the ſer- 


jeants at mace, who by virtue thereof arreſted the 
plaintiff, and detained him in cuſtody fix hours, at the I 


ueſt of the defendant Fones who 7 ee in che 
faid writ, which is the /ame os Oe. 
To which plea the hin has op or ther rally. 
The council for the plaintiff, laſt term, took ſeveral 
exceptions to the firſt part of the own ng iz. 
. zft, For that the court holden before the ſheriff is 


2dly, That to return ſeven horſes or geldings 1 is too 
uncertain, Allen zz, Moore v. Clipſam- 

zdly, That it does not appear that theſe horſes, 
when; taken; were within the juriſdictiom of the 
ſheriff's: court, and e er of inferior courty-muſk be 


executed _ the juriſdiction; 
4thly, That the plaintiff levied before J. S. ſherif 


of London, is bad becauſe: the court will take notice 
there ate 2 perſons that are 5 . 


ohe 70. 


ff + all theſe exceptions were eee 
Lord Hardwicke. The —— in 2 — well 


enough; the levying theiplainti according to the c- 
tom, goes to the whole: for it is not-ſaid to be den 
at any . particular court, but before N S. in the 
Compter : ag to the uncertainty of the” gyode taeng. 
that might have been a gdod-excrption, eee 


s . 4 wud | : 


the general power: of ſet- 


BY then | 


amm. 


| bo wages; tals IT. 
| re you to cauſe the ſa 58 fore me, 
a Fr oppo other juſtice, to wer me 90 nt afore- 
85 and give notice to the — what 


| the ROTOR bn c ele in, but it ca- 
not dé ſaic t be fo vid u plaint, as tat this offcbr 
canttot juſtify under iti As to the place Where the 
odds are taken; the ſtable is laid to be itt Lemm AH 
the * 8 s ſaid to be taken in the ſaid ſtabſe: Adto. 
„s being but one of the ſheriffs, that is well 
enough, becauſe he is ſuid to be then ſhefiff; which is. 
the ſame as then a ſheriff, or one of the ſheriffs, and 
it is alledged to be according to the cuſtom ;. ws: the 
court is not nebeſſary to be Holden defbre both the 


_ ſheriffs. 


An exception was likewiſe taken to the Juſtification 


of the afſault and battery; viz. that a man may.not 
juſtify. a battery, by virtue of an arreft by prove dels 
it had been by feſiſtante, or in his Jeſence; ts which 


ſbould have been ſet out; and the court doudts oh 
this exception, and N it = Rand over until this 
tetm, when it was again hes 

The plaintiff's council, ſapport of the caieeption, 
Lited Goo Eur. 304. , Thompfon Eil. 316. 2 Latib. 


929. Patrick v. Fo That an @r#4 | 
27 hands on, is ag, Tha. of hang, 2 474 5 


The council for the defendanr, in ſupport of the | 
plea, cited Salt. 79. Genner v. Sparks, i Sunn. 
Skinner 387, King & U. t. Theobalt, and 21 4 7 
fal. 29. The court took a further day 60 give their 


opinion 3 and then, 
Lord Hurdiuicle. The queſtion ; whether a =; 


of the plaintiff can be juſtified b att are, 

 lawful-proceſs?: and- ot Cees fs 7 

are of opinion that a Battery cannet be juſtified by 

thewing an arte barely, but that in order” to make it 

good, — further ſhould be ſhewri; 25 that the 

Foe goers je: 75 laid his hund on the peÞſorb, in order to 
a 


arrę fret him, as in the caſe ** trick — 
Nabe 3 Lev. 403. though ap wa f plexdit 
been doubted of; or elfe that the plaintiff m. Sib 


ſiſtance, and was to re eu duke, add by fed 

fon. of that he beat him, to take hints There ic i#6 

_ = the * that ſays, that a _— —_—__ be 

j wing an afri/t; of t it's r& 
© ed we 


ugnant ley of the battery, atid c | 
ew refidue of the 725 by un arri; the Gin q 
ne O98 is 1 ph for the rep 1 and Jai 
eading not to t I 
— and — is 29 — ING ning by a 
— ily be an afault, but is not rc 1 "og 
The difpute in the caſe of Patpiet vi *Fabnſon; b 
tween the two reporters,” Lu. and Les. has oëc oy 
ſioned the doubt that has ariſen av to this fort of 
ing; the queſtion then was, whether att #72 by a 
2 72 15 hands on might de a juſtificition' of ths 


* un held l a be ing, Litw. 
e ene 4 Wa | 


| ut hovgh allows there are precedents of pleacking it b 
| gently laying hands on. But neither 


Levints nor Fi 
govn' opinion that the dattery oan be juſtified win b 
ewing an arreſt, without ſhewing kf . ging . 


hands on, or a refiftante, t. Ag to 


. faid, that every 699 2 L „ becauſe it cn. 
not be without 25 hands, ar every o of 
hands is ſo; that is e in the caſe of Genes v. 
Sparte, which . to Warrant the diftin cio, 


which it does not do ; F for the queſtion there was. 
whether there had been a re; ant the court he 


K* 


that there had not, becauſe there had been nd au, 
for the officer had not 1 the defendant; 
and to be ſure in that caſe there was no grref, for the 
party was neither rbuthed nor chfined :© but ! does nee- -. 
m_— at 29. v7 ** . be made without t tourhtig | 
the pe Riff comes into a'room, and 
tells the 1 be arręſis him, and loc 


the door, 


mo an arreſi, 3 of che officer. But 
oſin there was a hands in the preſent 
| ev95 Leg ob 7 nl — 7 15 28 8 — t 
Ne ee fr for people will 
 ſometimes;+ „ pl EE th clap” ee the 2 ' 
and ix Wld cuſous to ** in evety ſuch 


caſt man muſt juſtify, atid a/ cot plead” | 
Phe — Wi y/ 1 . Tae. 


Frans e pu iy 
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| c Mas of is a” 7 
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d of the A and iudgment was 
1 ter mz ſo that the. l We had hoe 
1 to.mo © in erref ef 186 nent. The point in 


5 was, Whether this entf my 
15 76 Og ood. > Bp 2 bk not to have been 


f. 
Chiet Jul 1 there be.four. days: and | 


8 warnen * 32 goon and = 20 oe. be. ery, f 
0 to be entered within t aur ays: 
but if f the rin as be returnable within the terms. and 
the, Fr is ed within two.or ens 


; 1 11 zys before the 
of che term, the judgment 
Ss N h, there be OT ie inthe to move in 2 
* Was, us, — caſe of Knax v. 
r 
lam 


e C. and Sir 
on bit unmet ney. © bene, "Contrary 5 wes re- 
| pore 77 2 


1 5 APRESTL by, the.record itſelf, 
os judgment erroneous. and e ble; or;extrinfic; 
1. ſome ems. 12807 a. ps Ls >. _— 

yes the, writ is abated, for ix js nt e at-i 
Proves — 55 is only abateable.: the old courſe. of 
| tage in arreſt. of. judgment was thus: the 
ter a general yerdi& having a day in cnurt, (fot 
i to matters of om { ugh not = fact) r. 


5 


4 ene Was. tried three 9 


the judgment 


entered that 


0 t ne fot m matter E e. 
e e b which will render 


| mation to the 


* 4 * 


died. 7 l Rep. 0 


Hugh 
Vide 


n takelt to the verdict as, that the 
3 was generally of Eafter term, and yet it 
2 that che hel ag 5 wis committed after the 21/2 


was | quiniden 1 v e. rar weeks 
of Bafter. - 4 ö * 8 _ {1 
Per curiam. That term was atjourned by: my 


pi 
return, which was the 29th: | 


declarations:ſhall refer to that time; and therefore the 
Mere _ * N e Rope on 7. P. 52, 


. 1 * 


. ts . Chief Juſtice. Before you can move in 
arre e 7 ought to be in court, and 
E he elerk in Evurt 3 and after it ſp 
Brought i $4 the e defendant's council have four days to 
move in 74/7 of judgment, nor will the court grant a 
rule to alter of an 7 7 75 wr it 18 e and 


Macs 


: i 
F 3 


Aud 9 
een v. D 


ie A 


| i 5, 1 8 43 5 
7 ge tant bake the oa ts; 
0 
15 4 4 e at, 127 


Babe in 5 
5 ah, 


te 


1 2 
ente re was taken cheese 
Bhd PRI ht into court, \ here h is countcil moved, 
A 4700 117 55 0 ut Was dy, | 
ut of tit of the ju capi 1775 
e taken 7 5 cu} 15 an goes 22 2 bk 
and the ſubſe 9 entry Ft for the N gt) | 
fine. Vide Sal obs . 4 18 of 5 
Ai 8 2 Ain. mud v. | ab. 
Lt +4 0 1433 hy Cott | 
2 alice, O ne ſhould nge i 675 
Jud judgment till the paſtea be e in; an 8e 
dant ſhould givers K on the poftea, which is in-itſelf 
a notice to bri it is againſt the antient 
courſe of hs ald & 5 Tule 757 in of Judge 
move. al "ay, po 9 55 be brou FE Fly courſe of 
Co ; 1855 ark C1 15 47 77 5 i 
af te d 5 Roving, 7 he ae | ft, 
7% 1 loi 2 * 15 77 75 | | 
r attengain 1 170 0 
ht to 9 15 5 5nd noh the 
notice to the 2 rk j 2 1 2 1 


3 


eburt; and 
Ae . 1 vol, 6, AY "+ 4 b 


Mffign his, exceptions in arre/ judgment b by way of | 
Figs 3. 1 77 called 1 in. arreft — — The 40 nd & 2 0 rede Fe 5 
54 7. Tele 1 8 Bulle. 8. . | Aa it tet forth a a. tri fore th oÞ 
127. 4. 197 U. 5 ir 8. TY 4. 8 5. Co. Baron, and bis. factate ' 8. b y 14 per in, 4 
fa $0 0. 2 as 38. Sly 26h: args: ad > H. 7-105" | nd that the defendant being {womb re 5 4 
1. 2 le i "oy rom moving Chief Baron on the Ho Teds ehfts, dete fo and 1. 
in arreſt, SI th wa 5 * 1 Aas amicus curiæ, which was falſe Ar the defendant go, ted. wel Iful 
Fes the party been of court. Vide 755 Ent. * | perjury rele the rd Chief Baron, and his afſoctate 
e 1 a0 as 9 4+ | 7 &. ang jud men given a 1 the defen 
The 4. 4, * 1 5H 7: $. * Vat Salk g by wt Bt, 15 JE 8 SHY 1 
* e AN * * >> e ure,. 4 00 22 LOS de AL 
| IF |} cou eg ment ; and it : 
eee ah 
* Bas HA 267994 Fi. 5 2 | id, cha T f | 
* tr, 5 the plaintiff's . Ge, Af. | ml PR e oy i ben Kt g fg, _ 
ter a yer the plaintiff, the defendant's. council + | judgment e 5 bis e 
cnc din of. of Judgment, that the damages given by ' | exception, that this 6 which wo the tt = 
© verdi wer entire, A and part of the treſpaſs did in the aeg e * f 25 was. before tl r 
— aſl in g. ie, a continuance, and yet da- Chief fac „ but the % fore e 
ere 7 tor that tog. It wag-dbjed72dy that E bi 2 Nt e allaciate, and the aſhgnment, 
ame C0 <qn ntinded, no damages could be b dh, for that. is before 
41 in reſpe, deres according to e | on be Clef eng 1 reas. the oath w 
caſe, yet under this continuance, ſeveral new acts of be Ge . Jn » and that is 2 material 
1 05 N in re N ſo damages” | par 770 5 Ir 750 | = is") variance he pray- , 
r 8 2 | 
er curiam,. The right, way in treſpaſs for re peated s not ſaid to 1 | 
s of 22 wou bet that an tuch à day, ond 4 3 * 0 Ag 4 a 5 
ers of do times, between. fuch'a day and os ne fi — n 1 in every part. of the 
ſacks diy, the defendant dit A : Vide 20 Het. : Bar is, mentione = but. 
In this caſe Je, 8 is im and there- this ant, wh F to the con ors $ ine the mer PS. 5 
8 þ no dama be given 7x peer and | proces; the ie 1 85 The e, and 
mi hief poſh L poſe ile wool ic be e e paces of os pes tinuahiges, the Ae ite 1 t Tot obly inthe. 
irs N egtry of t ep 4 150 2 c. 12. Wach 


. 


* . - 
| - 
* 
1 N * 


ereQs the ni prius in Middleſex, there is no direction ¶ time were not actionable: that then the damages being 
that the judge ſhould have any cit. | Joint, the judgment muſt be arrgſledl. ti cid inches 
l Powoell, Juſtice. It ſhall be intended, that the 2% The defendants council furthęr lgedpthatithoſe 
ciate did pontinue with the Chief Baron all the trial, | words were not actiogable, becan W 
having been mentioned to have been there at the be- was a word capable of various conſtructions, and was 
5 gioning. n be a e ee therefore to be taken in the moſt favourable ſenſe. 3 Mod. 
The council for the proſecutor inſiſted that the oath 155. An action brought for theſe words, broken, run away, 
ns ſaid to be then and there in the ſaid cuurt. | and will never return again; If the words themſelves 
Accordingly, judgment was given, that the defen- | were not actionable, the innuendo will not help it; 
dant ſhould be ſet in the pillory. Vide Raym. vol. 2. for an integer ng 1 but 
p. 1221. | J I. to refer te ſomething mentione ir the decla- 
e e . "7 ring a4 DE Gre "> ewnham, innuendo, — 
. WWW | ham in Devonſhire, 4 Co. Rep. 20. a. burnt my barn, 4 
% ˙ m nee duet ry" bot — cafe, the e 
The defendant's council moved in arre/t of judgment, void, becauſe it ſets forth. no new matter: he ikewiſe 
in an action 2 words, the words were, asf mY fore ſaid, that the action ould not lie unleſs Bel had gc» 
gat ſince you lived in the Black Bull Yards you are @ raſ- tually forfworn 7905 5 dee the, words got, 
cal und à villain, there you. could procure broad money, Kc. do not necellar A bf "OT a re A YU 
"and could clip it when you had done, and there the ſheers | _ Per Cur n. We Ae Or opinion at the plair ff | 
could go. He inſiſted there was nothing in theſe | ſhould have judgment. Precedents ate not of equal au- 
words alledged, only a power of doing, but no poſi- thority in actions for words as in 2 actions, be- 
e e e e eee ,,, fs ny op 
Powell, Tuſtice, taking the words altogether, they ef Words; anc e 18 d n one age trom w 
Anal oF a ſtrong inden that the fact was it is in another. The words that Feb years ago did nat 
done. Honk put this caſe: ſuppoſe a man is dead, | import'a/anderows Tenſe, 7 may; ànd dier verſe. 
and A. ſays, 5 bn of Styles could have murdered him. | In this kind of action for Words, which is not'a 
Que. If this would be actionable. The court took | Very great antiquity, the courts ad ee as mut 
two or three days to conſider of it, but afterwards the | 4s they could, \diſcountenance; and that for a wi/e 
plaintiff had his judgment. Vide Mad. Rep. val. 11. | Legen, becauſe. generally brought for contention” and 
re Bo | N ee, ve xation, and therefore when the words were capable 
e 107 Kinn | ad of two conſtructions, the court always took them in 


. 


06 


l 


* 


1 1 1 > "IB Wy, as | the moſt favourable ſenſe; £90; | | 
Trinity, 8 Ann. Young v. Slaughterford. af, oft 5 theſs leone hive deen mln ont tenanced; 
for men's tongues growing more virulent, and irrepa- 


This being a trial at bar, on an appeal of murder, | rable dame i rom Words. e 
the Solicitor General moved in rg of judgment | rience found, that-uhleſs men can get Alete ien by" 
that the appeal Aer eg you See Page 80 of this | 1,25 they will be apt bo take it themſelves,” The rule 


Work. 5180 5 therefore that has now prevailed is, that wordt are to 
Wy il be taken in the en that is moſt natural and oburous, 


Michoelmas, 10 Ann, Rumball v. Ball, | and in which thoſe to whom they are ſpoken will de 
450 Ee e I Ture to underſtand them. OE ARS HS 10 04 
An action of debt was brought on a note to this ef- The words, 50 or he, &. do not render the for- 
fect; I acknowledge myſelf indebted to R. ſo much, | mer uncertain; for. they relate not to the getting; Sec. 
which I promiſe to pay on demand, A motion was but to new matter, viz, he paid the money, HY 
made in arre/t of judgment, that though on a note | Beſides, if the words were, A. or D. did, Gt. ei. 
acknowledging a debt, it was not neceſſary to alledge .| ther A. or D. might bring an action; but then there 
a demand, yet where it is part of the agreement, there | muſt be an averment, that neither of them did it. It 
a demand is neceflary. r.. OSS IO” I is not neceſſary to the maintaining of this action, that 
Per curiam, The words promiſe to pay, import no | Bell did in forſwearing himſelf, Sr. The ſignificatiom 
more, than that I am ready to pay the money at any | of the words, gone e; is very well known among 
time, and ſhall not reſtrain or qualify the other nierebunts. e e bf eee Bit ee 
words; this being no debt ariſing on the perform- | The docbrine laid down concerfiing innuendes*is' un- 
ance of a certain condition, but a debt plainly doubtedly true, when underſtood of matters of fad, 
precedent to the demand. Beſides, ſuppoſing the de- but here the innuendos were not introduttory of new 
mand neceſſary, the action itſelf perhaps is a demand. | matters of fad, but only explanatory of the foregoing 
Vide Mod. Rep. vol. 10. page 38. 9 3 words. The court therefore gave judgment for the 


| 3 plaintiff. Vide Mod. Rep. vol. 10. p. 1997. 
Michazlmas, 12 Ann, Harriſon v. Tburnborougb. J ĩ ro os Me, n 
On an fddion brought by the plaintlif againſt che G... % Nan Ween. 
fendant for words, viz. Harrifon got a witneſs to for- This was an * brought by the hulband, for 
ſwear himſelf in ſuch a cauſe. You or he, (innuendo, | taking his wife away, and raviſhing her whereby, Ec. 
the plaintiff) hired one Bel! to forſwear himſelf. And for the ſpace of an whats gear, te. A verdict and 
for theſe following words ſpoken at another time, two | general damages were given for the plaintiff, _ 
Dyers are gone off / innuende, become bankrupt) and for | The court was moved, in arręſt of jud ment, for thät 
ought I know, Harriſon will be fo to within this time | a year had not expired, from the 1/ frm rpc time #7 1 
twelve month; on iſſue joined, à verdict was given for || the offence, to the time of the verdict, and much leſs 
the plaintiff, and. joint damages. „„ at the time the action commenced, and therefore 
To this judgment the defendant's council moved in general damages being given, it was erroneous. En 
arre, 5 that the dan were not actionable, and . | 186. 1 Mod. 271. nas 227 % 
took the following exceptions: JI Moore 887 2. 260 : 7” -48-1:4 
2 170 7 po Though! the firſt rope of Fs caſe Fl, = eres oY F W ang 1 „ 
words, F they were alone, are certain enough ; yet when On the other ſide it was ſaid, that coming under 2 
e bi 74 ou or the plaintiff. hired ane Bell | whereby,..it was only conſequential, and laid by W | 
to for fivear himſelf, it becomes altogether uncertain, to. | aggravation of damages, and was not the cauſe of 
whom the words relate; and to this purpdſe were ci- | action; that the words: for 4 con/iderable time. was 
ted 1 Roll. Ar. 81. and I Cro. 497. where the words | enough, and the v12. for the ſpace of an whole year, c. 
were, one of you three, &c. Fe „ | Thould:be rejected as furpluſage, becauſe impoſüble. 
| 24 Exception. That the words were not aQionable, | Parker, Chief Juſtice. . This caſe is widely different 
becauſe they did not ſet forth that what the witneſs from the common caſes: of a time that ig altogether . 
was forfworn in was a material point in the cauſe ; |' impoſſible; aa the zoth of February, Sc. for here the 
and that ſuppoſing theſe words were actionable, yet if | whole time is not impoſlible; and'it cannot be known 
the following words that were ſpoken at a different | for how much of ic the jury gaye the damages; moſt © 
"6334S 8 F . e - : probably 
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bably * time of the . 
V Mod. Ro 01. bo. Page 273. 3 
8 374 v. Heu, lune. 
Boftr, 1 4. om th 15 . , 


on ſeveral 
laintiff declared as follows; 
Elte, gave a note to him, 


In an tidy on _ 


99 2 3 1 


on plaindf, vexrltin the 1/t December yo, and 


iting, that whereas S. had, at the ſpecial inſtance 
of the Ard lent to A. MA. 'brorher of the inteſtate * 
the ſum of 100 J. and whereas the ſaid 4. M. ha 
given his bond for the repayment 
2d of Fune following, with intereſt ; 
ſecurity, had given a warrant of attorney, 


dgment on 
ie ſaid A. M. did not repay the ſame, with intereſt, 
on the 24 of June following, purſuant to the condition 
of the bond, that then he would pay the ſame, with 
intereſt, Avers, &c.' 


and, for further 
to confeſs 


To this the defendant. pleads, that the cauſe 1 aalen 


did not accrue within fix years. 
To this plea the — replied; on whi ich iſue 


was joined, and a verdict given for the plainti 
The defendant's council moved in arre/? of j er, 


that notwithſtanding the jury had found for the plain- 


tiff, ſuch judgment was ill, becauſe it appears on the 
face of the declaration, that the cauſe of action did 


accrue above ſix years before the death of the inteſtate; 


for the cauſe of action accrued from the 24 of Fune 

following the / September 1704. 

The other chjection he made was, that in this 50 

bringing of the action for the intere/?, as well as the 
incipal, vitiates the whole. 2 Rolles Rep. 47. a. 


Parker, Chief Juſtice. As to the intere/?, we are 


on an expreſs promiſe, and an expreſs promiſe to pay in- 
tereſt, or money won at play, will ſupport an action. 

In anſwer to the grand obj2210n, it was urged, that the 
court ſhould take notice of the common practice of 
2 e bonds in ſuit, while the intereſt was duly 

: that this was the caſe here; that the obligor did 

For ſome time duly pay the intereſt, and this moved 

the jury to find as they did; for it was contended, 
that the cauſe of action did not ariſe until the obligor 
made default in payment of intereſt, 
It was alſo urged, that the note was only the form 
of the promiſe, and evidence of it; and able a. if a 
Promiſe made without a note be capable 
tinuance, a promiſe by note mult be ſo 

In 1 Yentris 191. it was held, I 
by the declaration, that the cauſe of clio did ariſe 
above fix years, &c. that yet the defendant ſhould” hot 
take advantage of it, without pleading it. 

= 15 d non afſump/it within f 
promile tt Irteen ars 2g0, and non a//ump/it within 1X 
years pleaded. On iflue joined, a Ferdi and judg- 
31 was given for the defendant; for though, the 


lication was a departure from the declaration. 


The defendant ſhould have demutred to the replication, 
inſtead of e iſſue. Here the Wee is aided 


by a verdi 

1 er curiam. Tue is 4 difference between 6 | 

clarations on. ol promiſe, and a promiſe by note; 

in the former Uh 0 is not material, i in the. latter 
it is. 4, 

5 iſſue here is is on a | pramile by this very mates and 
therefore impoſſible, in the nature of the 9 that 

an evidence of a ſubſequent, promiſe, or a (| 

note, can prove a promiſe by this note. 
As to the common 4 of not p putting a bond! in 

ul uy the, intereſt, c, the anſwer is, that de- 


an as 


the ſaid bond; the ſaid inteſtate promiſed, 


of con- 


The plaintiff declares, as executor, on NY 


blequent | 


of the ſame on the 


lr it appeared | 


fault of a ey the intereſt would never give a Fr of 
action, there were one before, . According to 
this note, pn 285 non · ne on the 2 7977 1 * 4 
cauſe. of action accrued. A verdict Tk cure 

at a _ > 8 t not where: on the dae * 7 
tion it manifi appears that 40 eee n 
can maintain Wei ee, * 

| ormerly. it was. held, "that 1 % parties Wobld noe 

take advantage of the Hale, Jonutatians, . 1 t 

pleading itz but now the law is otherwiſe T; 5 
o Dean v. Crane was to. this a ig 
promiſe to the executor, within a year before the 


g 


117 


* n but 1 joined.w wat, whether ch 
promiſe was. made to the . with . 
the action tought; and a verdict inf the Jain 
Ihe defendant's council moved i in arne 2 ju 
that it appeared on the face of the . 
the teſtator was dead above {x years be he the bring 
ing the action, and therefore, 2 | 
Holt, Chief-Juſtice, was of. opinion at firſt, that the 


| verdict had cured it; but afterwards it was reſolved by 


the opinion of all the judges, that this was - a: defect 
impoſſible for a verdict to eure. In the cafe of Heylin 
v. Huſkins, 10 Ann. there was à queſtion, whether a 
bare acknowledgement of a debt amounted to a new 
promiſe ; and reſolved, that it did not. But in that 
caſe there bar an ex 2. 1740 ch e/s promiſe, on which the plain- 
tiff declared; Far Lowe you any thing; 
prove it, and L will voy ou, The gourt arreſted. the 
judgment in the bing . Vid. Mud. Me: Li 
10. e 312. | 


Aer, : y Roc 


On A motion in a udement, in ; 
debt on a bail bond, my 122 ah wo i | 
e re- 


| 494. conditioned that F. F. ſhould appear e 
turn of the writ; 26 objection io 5 wor, 
quadrant. i. e. forty, was in enſibl 50 it is true, if thi 
condition had been for payment of money, ſo that i 
might explain what was meant in the bond, it might 
be good; but where the bond 1s ſingle, or the con- 
dition i is for doing ſome collateral act fol in this caſe it 
was} which doth not explain what ſuth is inrehde d in 
the bond, there it is void. 

To which it was anſwered, that jt miy Cont on 
the roll and thereupon the court ſtayed all procted- 
ings ti 11 che; [ was brought in; and fald, 15 "oh 
| condition of t po bond was collateral, yet thi - 
ing made according to the ſtatute, by w 
enacted, that none be arre/:d by proceſs, 00 if ho wh 
| the true cauſe of action is not exp te For wu 

the defendant is bailable by virtue of he | is 23. 
1 0 
condition of this band bei 
Sc. that may pan 1 is nt 15 bt 16 
| uadrants; in the 1 „ Di. 4 


ſhall be forced to enter into a bond, Ih ſiire tles 
5 70 A in any ſum exceeding W 4s 
| ow the earths. 
he wo 
deren 
atute. ee 5 N 8 bo 730 4343... e # 


Not 


um, 113 diy 03 
2 5 c. dal. y- Hawking IN + ill 
15 75 Tinity term, 13 Aun, on an 8 Fl 1 * 
declared on a. promiſe made the. anugry, 1790 


| the defendant pleaded in bar the ſtatute of limitati ons 7 
and that the cauſe of 1 did not __ within r 
years before the exhibiting the bi; The eee 


replied, the bill was — Nr wg 
17 33 and that che Fl of at on. di « «nk wi ii be 


| Jears before exhibiting the Taid bil! 
To this the defendant demutred; Yang! aer vie 
argued by council, the matter was adjourned 
urther confideration. And tow Huf ter, Chief Juſtite 
* the Wy va] of 55 court Ke * 
Ju 4 7 muſt be given f. or yr eg OB "or thi 
being the eaſe of a l 1 5 
claration is not mate 1 Nee . 06 
his replicatiop, has only e 9 5 25 12 5 
art bf ie declaration; which 1 o 
verdi. is now aided. Wig Ty amy, 10 
che ſtatute or amendment of ihe S Aa 
* itt were than matter o. 2 65 {alla 0 | 
romiſe at 155 wha 8 bever + E 
7 1 it woul ; 5 
x my wes” 


* 10 55 17 10 1 85 5 We 
rine 1 2 
{oh 5 ths r % 5 NES 945 - 


| ſome tH m 
E uſtj feagon 
material, inte} Job * 4s 


| . 
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lead him to another time or place; all that doArine, 
that in tranſitory actions, where time and place are not 


entire dama 


table terms, he ſhou 


| to bring in; | 
| Reps vals 8. page 230, 


material, the plaintiff may declare at any time or 
place, muſt fall to the ground. Therefore judgment 


R ih 329d BY" 30% FROGTIOR 34A 
12 ts * 


| Eafter, 5 Ges. | Rudge v. Ouen. 


| 12 an action of aſſault and battery, in the declaration 


there were two counts; the firſt count was good, the 
ſecond was with a cumgue etiam, i. e. whereas alſo, and 
iven. In this caſe. the judgment was 


es 
arreſted. Vide Forteſeue, page 376. 
_ Eqfter, 7 Geo. Edwards v. Blunt. | 
Per curiam. After judgment on demurrer, the de- 


En 


fendant ſhall not come to arre/t the judgment on the re- 


turn of the inquiry, for an exception that might have 
been taken, on arguing the demurrer. The party can- 
not be ſaid to come as a friend to the tourt, nor ſhall 
any one tell us, that the judgment we gave on mature 
deliberation is wrong ; it is otherwiſe, indeed, in the 
caſe of judgment by default, for that is not given in fo 
ſolemn a manner; or if the fault ariſes on the writ of 

or verdics, for there the party could not alledge 


ingui 
it befor ', Vide Strange, vol. 1. page 425. 5 
. i | 


Eafter, 8 Gen. King v. Sele. 


The defendant was indicted at the aſſizes for forging 
ſtamps, and appeared there, on his recognizance, to 
anſwer the ſaid indictment, and pleaded not guilty, and 
on his trial, he was convicted; but on a motion in 
arreſt 47 judgment it was ſet aſide: afterwards he ex- 
hibited a bil in Chancery, againſt the proſecutor of the 
indictment, who pleaded this conviction of forgery, 
in bar to the ſaid bill; and now the plaintiff in Chancery 
moved this court, that the record might be made up 
with the arre/? of judgment, for that by a miſtake of the 
clerk of the aſhze, that was not recorded, nor did 


there any notes thereof appear in his books, but only 


that he was bound over by recognizance to appear at 
the aflizes, and that he did accordingly appear, and 
ſaved his recognizance ; all which 'matter being 
evident to the court by the records of the aſſizes, yet 
they would make no rule for the record to be made 


up with the arre/? of judgment, becauſe a precedent of 
7 Kev 


this nature might dangerous conſequence, and 
therefore deſired that the cauſe. might be put into the 
paper, and ſpoke to again, that it might be judicially 
determined. Vide Mod. Rep. vol. 8 page 45. 


Eater, 10 Geo. Anonymous. 
A motion was made to /lay the proceedings on a judx- 
ment, ſuggeſting that a part of the money was paid, 
and that the defend 

To which it was replied, that what money the 


plaintiff had already received, was in diſcharge of fome 


other debts between bim and the defendant; but on 


roducing his receipt, it appeared to be paid mgefinite- 


[ 


ly, viz. as ſo much due on account 
6 * s 4 x : Y $23 "oY « 8 *. '4 
Her curiam. Where a debtor owes money to his cre- 


PK ſeveral accounts, he may pay part, and apply i 


to any debt; but if the creditor denies that he received 
ĩt in ſatisfaction of that debt, but on ſome other account, 


en he hath his election to apply the payment to what 
Jede he will; ſo where it appears that money is paid 
7adefinitely, the creditor bas his; election to declare, on 
what account he received . 


Therefore if che debtor in the Principal Gaſe Would 


haye this payment applied” 1 the judgment on equi- 
? ＋ likewiſe pay or tender all ho 

'fmple. contiatt, or 

overs 


money due to. the plaintiff on Fmple e 
otherwiſe, as fat as the penalty of the judgigent & 


ſuch debts; for this court will not e Erhdicor 
e 


J 


by judgment to accept & 1efs ſym than 19 dde on the 


1 
5 


dere when there were other accounts depending, 
ween the parties, unleſs the defendant will conſent 


4 


\ 
„ 


i 


ant was willing to pay the reſt into 


. + 
% Mod. 
l "a : wal ; 1 
* D's 


| | , | 
8 3 ah , 1 * - 
| "of . ment. | ; 
* o N 
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r- and accord ingly the 5 


: 


Nini, 10 Geo. Herbert v. br. v fda dong 
The plaintiff was arręſted at the ſuit of the now de- 
fendant, in a fiftitious action, without any colour. o 
reaſon; and afterwards. he brought ati 1 of Tal 
impriſonment againſt the defendant, and the jury gave 
him 80 J. damages; and on a motion in arreſt of judę- 
ment, becauſe the damages were exceſſixe, it Was op- 
poſed by the plaintiff s council, and inſiſted, that he 
might have the benefit of the verdict, which Was, 
tiff bad judgment. 


19 1 


Vide Mod. Rep. vol. 8. page 29 


4% 


Mrchaelmas, 11 Geo. Biggs, or 'Brags, v. Greinfield., 
p : 7 3, W. 1 * oy PR 7 of Ly ea ft 2 


| 
a 


© SIO Key | . 1 562 WH . 751585 * 
- In treſpaſs againſt two defendants, one ſuffers judg - 


ment to'go by default, and the other pleads. a diſtreſs 
for rent, and à licence from the plaintiff to ſell the 
goods; on which iſſue was joined, and a verdict for 
8 thn 1 W Sn 
0 court was moved to ay t X99 een againſt the 
other defendant; ſince on e 
peared, the plaintiff had no cauſe of action. 1 ff, 
125. 5. Salk. 23. Cro. Fac. 134. 1 Lev. 63. 
And accordingly judgment was arrefled as to both. 
Vide Strange, vol. 1. page 610. and, vol. 2. 
oth _ Michaelmas, 12 Geo, - What v. 
In an action of treſpaſt, for taking away divers goods 
and chatiels, the jud 7 nc Beg avid for e. 
Vide uri ſcus page M 8 


* 


. £1; % N 8 
43 f 


Tyinity, 3 Geo. 2. The King v. Hass. 


The defendant was indicted for forging à bond; and 
on the trial, there appeared a variance in the ad- 
dition of the obligor, on which a ſpecial verdict was 
found. The Chief Fu/tice doubting whether it was a 
variance or not; becauſe being put into the paper to 
be.argued on the ſpecial verdict, the council for the de- 
fendant attempting to ſpeak, it was inſiſted that the 
defendant ought to be in court, as on motions in 27 
reſt of judgment. To which it was anſwered, that a 
motion in my of judgment, is after a verditt, where- 
as till this /pecial verdict is argued and determined, 
the defendant is not to be confidered as guiity: The 
court thought this a reaſonable diſtinction, and allow- 
ed the defendant's council to proceed. | = 


It was then argued, that the verdi& was imperfect, 
the indictment being for three diſtinct facts. iſt. For 
forging'a bond; 2dly. For publiſhing ſuch bond, ſo by 
him forged ; and zdly. For publiſhing a bond, know- 
ing it to be forged. To theſe three offences the de- 
fendant pleads not guilty, and the jury were charged 
to enquire of the whole, and in their vr, they find, 
that he forged a bond in the words and figures fol. 
lowing, and that he publiſhed the ſame, but they fay. 
nothing as to the third offence, but conclade, that if on 
this evidence the court is of opinion he is, guilty of 
the facts charged in the indictment, cen hay find 


him guily; and if the court think him 2 guiliy, they 
Au ect VV»VVVVVV ts 01 , wy 
On this ſtate of the caſe it was inſiſted on, that the 
jury ought to Pad all the iſſues with, which they are 
charged, and fince. the evidence extended to two facts 
only, they ſhould have found him nf guilty'as to the 
third. 3 Leu. 55. In treſpaſs for taking à gown and 


muntua, it was found ſpecially, that the defendant took 


ey, + for a tax, and nothing faid as to the mintud, 
and held a Cee Cro, Eliz. 133. 2 Noll. Abs. 
9 19. & 2 Sid. 86. it is (aid, that in all r 
erdias, the judges will not adjudge of: any matters 
fact but that which the juty declare to be true of their 
own finding. Trialf per pais, 236. Here the couft 
are Hpetialhy tied down to fay, Whether on the evidence 
Big before them the 1 is guilty of all the facts; 
nick that they cannot ſay, breauſe there is no eyidence 
a5 to Oe. Co, Lit. 225. 3. A. verdict that fands part 
of the le, and nothing as to the , is inſufficient for 
the Whole x | on into a 


** 


e as in an information of Ir 
e | 4 n 1 r 
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record it ap- 
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. reted to the defendant, i to lim, and 
* 


A eſſuage; and one hundred acres of land, the jury 
| —_ the land, and nothing as to the 


uſe, it is 


void for the whole. Godb. 57. 2 Leon. 194. Hard. 


8 „ The court held, that as the verdict ſtood they could 


not give judgment that the defendant was guilty of all 
the offences, the evidence only warranting them to 
adjudge him guilty of the firſt two, the laſt not being 
confined. to the ſame bond; or if it was, yet every 


publication is a diſtinct offence; but then they ought '] 


themſelves not to have been tied up by the ſpecial con- 


cluſion, but that the whole evidence being laid before 


them, they were to do what the jury ought to have 
done; and therefore they adjudged, that on the mat - 
ter referred to them by the jury, it appeared to the 
court that the defendant was guilty of the forgery and 
firſt publication, and not guilty of the reſt. 
Judgment not having been ſigned, the court was of 
opinion the defendant might move any thing in arreſt 
of judgment. And it having been taken notice of by 
the council for the King, that the forgery was laid to 
be againſt the form of the ſtatute ; it was then objected 


by the council for the defendant, that all the proceed- 


ings againſt him were void; for that the certiorari, 


wenire, and diſtringas, were as if it had been an in- 


dictment at common law ; and many precedents were cit- 
ed, where the proceſs always ran of certain treſpaſſes 
and contempts againſt the form of the ſtatute : and in- 
deed that diſtinction had been kept up in all the forms 
of the Crown Office. But the court thought it not ne- 
ceſſary, for a certiorari to remove all indictments, will 
remove one for forgery on the ſtatute, and the jury 
are ſummoned to try whether he is guilty of the of- 
fence whereof he is indicted, which is a ſufficient 
warning to appear in the cauſe; and therefore the 
court pronounced judgment on the ſtatute. Vide Stra. 


— 


vol. 2, page 843. 
Trinity 3 be 33 Cn. 2. The King v. Robinſon, Clerk. 


The court held, that a motion in arręſ of judgment 
may be made (on the crou fide) at any time before 

ſentence pronounced; that the judgment ſigned in the 
Crown Office is only an interlocutory judgment, and the 
award .quod: capiatur, i. e. that be be taken, is only to 
bring the defendant in to receive the final judgment or 
ſentence of the court, but is not the fina/judgment it- 
ſelf, Vide Bur. vol. 2. p. 801. TTT ; 


* 


* 


Cbapman. 


Trinity, - 5 Geo. 3. Weſton v. Maſon, & Weſton v. 


* * 


On a motion in grreſt of judgment, after verdi for the 


plaintiff, on an action of debt on bond brought againſt 
the ſureties of a ſheriff's bailiff, the defendant craved 
oyer of the condition, which ſtates that the ſheriff had 
appointed the defendant a bailiff for the hundred of 
Eaft Gotſon; if therefore he ſhall duly execute his office, 


Sc. within that hundred, and ſhall duly execute all 
- warrants directed to him, and make due and ſufficient” 
returns thereof, &c, then the hond to be void. To this |. 
action the defendant pleaded the performance of the 


condition; to which the plaintiff replied, and affigned ' 
a particular breach; viz, that this =o Hog not made 
<= return to a particular warrant diretted to him; the 


defendant rejoined, that he had; on which iſſue was | 


joined, and a verdi& obtained as aforeſaid. 


The defendant's council, on this motion, made an 
objection to the verdict, that the bailiff was only ap- 


pointed bailiff of a particular hundred, and the war- 
rants to Which he was obliged to make returns were 


confined to the particular hundred' of which he was 


bailiff; and that it did not appear that the warrant 


which he is charged not to have returned was directed 


to him as bailiff of the hundred, and if not, he was 


not obliged to return it; and eited à caſe in point, in 


ſupport” of bis obje@tion, from Alen 10. Stoughton v. 
ö — FA 155 e 1 1 341 


The plaintiff's council oppoſed the motion, and | 
argued that it did not appear otherwiſe than by the 
recital of the condition of the bond, that the defendant ©| 


was appointed'bailiff for the hundred of Zaft Got/dn ' 


% 


only; and further obſerved, that'the warrant was di. 
i ee e 7 R ; 
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. rants as there are 7 
practice was for ſheriffs to direct theſe warrants gene- 
rally, and not to the bailiff of a particular hundred? 
that if the objection taken b | 


it to be otherwiſe in order to overturn a verdi. 


1 
4 


ae jon aſſau 


therefore he | ought to have returned it: that ele 
bailiffs are appointed bailiffs of a particular hundred 
only to prevent confuſion in ſummoning juries, &c, 
as to executing me/ne 4 8 they are not confined t 


the particular hundred, but are conſidered as. bailiffs 


for the whole cgunty, or there muſt be as many war- 
undreds in a County ; that the 


the defendant's council 
to the verdict was to hold, there would be an end of 


all ſheriffs bonds; and therefore prayed judgment on 
their verdict. | | 8 


Tord -Mansfeld. The condition of the bond ap- 
peared on 
formance of it by the bailiff's having duly executed, 


and made due and ſufficient returns to all warrants di- 
rected to him: the plaintiff replies to this plea, and 


ſpecifies a particular warrant which the defendant did 
not duly return: to this replication the defendant does 
not demur, but takes ifſue on the fact. It does not 
appear from any thing offered, that this warrant was 


directed to the defendant, as bailiff of the hundred, 


and therefore it is obſerved by the council for the de- 
fendant, that he was not obliged to execute it. 
If this matter had ſtood on the conſtruction of the 
bond, it might have been an obje& of conſideration 
but this being in arri of judgment after a verdict, an 
not on demurrer, it does not appear that it was not di- 
reed to him as bailiff of the hundred. * © 
Wilmot, Juſtice. If it had ſtood on a demurrer, I 


ſhould have thought the caſe in Alen in point. 
From the record, we cannot. take the warrant to be 
directed to the defendant, otherwiſe than as bailiff of 
the hundred. The defendant, by joining ifſue on the 
fact of returning the warrant, admits that it was not 


directed to him generally, and after ſuch admiſſion, we 


cannot intend that it was not directed to him, as bailiff 


of the hundred, for the purpoſe of arręſting judgment. 
Yates, | Juſtice. The caſe cited in Y RG on 4 
demurrer, and that a general one, and before fat. 4 & 
5. Ann. ſo that the caſe does not affect this: a verdict 
will aid a title defectively ſet forth, though not a total 
defect of title. | Fin a gs 


It was ſufficient for the plaintiff to purſue the words . 


of the condition of the bond, and it lay on the defen- 
dant to ſhew that this was not ſuch a warrant as was 
withig the condition, / inſtead; of which he admits that 
the bailiff returned this warrant, which is allowing it 


to be a proper one, and the court will not now intend 


7 


I am clear that the plaintiff is intitled to his vendidhs; 
as the defendant has not choſen to take the opportu- 
nity of ſhewing what he might have done ft true, 


and therefore there is no ground for arręſting the 


judgment. 


on, Juſtice, concurred; and obſerved that the 


defendant might haye taken the proper method of 
ſtating the particular fact, by a rejoinder. 
Her curiam. Let the ea be delivered to the 
plaintiff, in both cauſes. Vid, Bur. 
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In an action of 2reþa/s for an aſſault and battery, the 
battery was committed on the 5 the — — 1 
pleaded de ſen aſſault demeſne of the wife, The. plain- . 
tiffs reply, that the defendant went out to fig t.the;, 
huſband, and that ſhe being deſirous. to affiſt her buſe.; 


band, and to keep him from Je wounded, made 
e 


the aſſault on the defendant ; the defendant demure, and 
the plaintiffs council. argued,. that this made the I 1 
was ill, and in ſupport of his 

ones v. Nan  intr. Trin. 21 Ci 


lia 
Nei, aſſault, and battery, the defend 
*; 


t pleaded 


” 


Poſſeſſed 


er; the defendant's. plea alledges a per- 


vol. 3. page 1725. 


pay Ag cite, a Caſe, 5 | 
Yo 2, Tot, 1941. In 


: 


dengſue; the plaintiff replied, that he was _ 
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| gued, that the replication bab Ivvided the 


44-088 of 2 clole. called Colibri Of, ind kat the | fea; "that te defendant, by is pure, has cone 
1 8 of a cloſe, called Capt s Cloſe, and thi p che e 


efendant broke the gate, an chaced his horſes n the | 
cloſe, and the plaintiff for defending his poſition | 
made a gentle afſault on the defendant, ahd.on demut- 
| ſho Id have faid, 

il his hands gently on him, for he could not juſtify | 
at aſſault in defence of his 1 And this caſe, | 
the court agreed to be goo but dif from 
e preſent caſe ; for this is à juſtifiable 4% aut, for 


K 


ulband from harm, and ſhe tis pleaded it ſo. In the | 
me manner a ſervant may juſtify an aſſault in de- 
nce of his maſter, but not otherwiſe, becauſe the .| 
maſter might have an action, whereby he loft his ſervice. | 
So 1n this caſe, if the defendant Jjifted his hand to 
flrike'the Hulda, the wife might well Juſtify an aſſault 
to prevent the blow; and if the fact had been other- 
wile, the defendant 1755 to have rejoined 0 tort 
ſemeſnie, and then it Had been againſt the plaintiff ; 
ut a man cannot juſtify an aſſault in defefice of his 
orſe, of his po, Eon, for there he ought to ſay, bz 


laid his bands gently on him. Therefore judgment, %, 


ayme Vol. 


W 


Vide i. page 62. 5 


Hilary, 8 W. 3. Anonymous. 
In an action of aſault, & c. the defendant may juſti- 
fy the a//ault to ſave his perſon, but not to defend his. 
houſe or poſſeſſion, for in that caſe he mult plead mol- 
liter manus impoſuit, i. e. that he gently laid his hands on 
Him, but the law ſeems to be that he may ſunny an 
aſſault in defence of his houſe, though in (uct caſe he 
annot juſtify. a wounding. 2 Roll. 548. Latch. 20. 
CCC pO dir 


Keit's Caſs 


Adjudged, per Holt, Chief Juſtice. That a maſtzr 
map juſtify the beating his apprentice, ſervant, ſcho- | 
lar, &c. if the anne in nature of correction only, 
and with a proper inſtrument, otherwiſe, immoderate 
correction is a good reply to ſuch action. Vide Salk. 


— 


o 


vol. 3. page 47. Ne $ 
Trinity, 9 M. 3. Trafett v. Carpenter and Man. 


The plaintiff brought an action of treſpaſt, for an 
ault, battery, wotthding, and impriſonnient, againſt 
the defendants, and declares that the defendants, on 
ſuch a day, at St. Rer in Cornwell, beat, wounded, 
and impriſoned him, and detained hini in priſon until 
he paid a fine of 3 J. 16 5. 8 d. Cc. the defendants, to 
the wounding 11 not guilty, and as td the ref? of the 
abe, aſſault, and impriſonment, they plead; that the 
detendant, Carpenter, entered a plaint in gebt againſt 
the plaintiff, in the court of Zatmce/foh in Cornwall, for 
a debt due to him, "within the juriſdiction of the court; 
that a ſummons iſſued thereon àgainſt the plaintiff, and 
a uibil was returned therton; chat then a capias iſſued 
directed to the deſeudanht Mun, to ſeize the plaintiff, 
which was awarded the 27th of January, 7 W. 3. 
returnable the ioth of 4 following; that this capzas 
was delivered to the defendant, Man, and he, by vir- 
tue thereof, before the return of the writ, viz. the 


- 9th of March, at Launce/ian aſoreſaid, at requeſt 
and inſtance of the Ann and ar- 


= 


reſted the plaintiff, and detained him in cuſtody, for 
2 of ane, ung ww Ear © ns at which 
ay the plaintiff paid the „6 a the 3 . 165. 
$4. 85 and the defendant 1 and there, by 
the tonſent of the deferidant Opener let the plalg- 


tiff go at large, which is the feſidue F che Tait eb, 


afſuatt, and imprzſennteit, Werse the plalhetff com. 
plalns; and they uur Witheat' tis, that they are 
ailty of any other clog Hut, or thi men, be- 
6 t, Gr Alter the Feturt, Bt a N. 

ut of the fie Bhs of the 


cauſe of action aroſe ut Ir. Nebgr, WHHDAut\ ehis,. thi 
aroſe within the jar of the cdürt of Eating 
The defendants demür. The plaintiff's eine 
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' Rep. 169, and Mich. 2 


i. e. 755 cauſe ſhown," was given for the plaintiff. |. 
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diſcontinuance, | 
becauſe they py | 
which is includ 
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' teiled, that the cauſe of action atoſe out 


diction of the court of Taunteſtan; and then the officers 


the court has jariſcliction, but the procels is erroneous, - 
and for this they cited 10 Co. 76. the caſe of the 


Mar ſhalſca, i Roll. Abr. 547 ; my 1 1 1 * 3 752 
. To 2. « 43» 5 


Higgen v. Martin, whete an action was brought, as in 


this caſe, againſt the plaintiff, who recovered in the 


4 court, and the officer for falſe impriſonment: 
tne 


defendants juſtified as here; and the plaintiff re- 


plied, that the cauſe of action aroſe out of the zuri/- 
diction of the court; and on demurter, it was adjudged 
for the plaintiff, on the reaſon and authority of the 
caſe of the Marſbalſeg. So Hill. 33 & 34 Car. 2. 
C. B. Rot. 458, or 1629, Gelder v. Pratt. the fame 


| cafe, and the fame reſolution. But not allowed, For, 


per curiam, neither the officer nor the party are bound 
to take notice, whether the cauſe of action aroſe out, of 
the juriſdiction of the court; and therefore the reſoſu- 
tion of the caſe of the Marſpalſea was a hard refo- 
lution, and warranted by ,none of the books there 
cited. But if the cauſe of aftion aroſe out of the jur'/- 
diftion of the court, the defendant in the «nferior 
court ought to plead it; and if he does not, the affair 
of the furiſdiction is over, and he ſhall not take advan- 
tage of it in any collateral adlion brought againſt the 


plaintiff, or the officer who executes the proceſs. And 
ſo it was refolved in the Exchequer, ſince the revolu- 


tion, in the caſe of Pele and Gwinn, on ſolemn debate 


and examination of all the precedents, where the action 


of falſe impriſonment was brought againft the judge, 
officer, and plaintiff, in the inferiot colt, and the cafe 
was azjudeed when Powell, Idſtice, way a baron of the 
Exchequer, who ſaid, that Holl, Chief Juftice, ap- 
proved of the judgment, in the caſte of Pboolk v. 
Gwinn, on the ſame being reported to him. 


2dly. It was urged for the plaintiff; that notwith- 


ſtanding his replication was not good, yet the defen- 
dant's plea was ill; for the defendant juſtifies under a 


capias tefled the 27th of Jknuary, and returnable the 


who execute any proceſs are puniſhable, otherwiſe, if 


10th of April following; and ſays that by virtue there- 


of he tock the plaintiff the gth of ee pra 
% that 
they were guilty at any time before the ze/ie; and after 
the return of the writ; ſo that there is a tim not tra- 
verſed, in which the defendants may be guilty, not- 
withſtanding any thing that appears to the contrary, 


charged him the loth; and traverſes without. 


viz, between the 10th. of March, which was the * 
Fil, 


of the diſcharge of the plaintiff and the roth of 4 

which was the return day Of the writ ; and they cited 
Carter 84. Atkins v. Cleauer. And of this opinion was 
the Whole cot... | | 


plaintiff has declared for an expreſs battery, therefore, 


though the juſtification of the impriſoament. by impli- 
cation juſtihes a battery, yet; when an expreſs battery. is. 

laid, it ought to be, juſtified alſo. 1 Kel. Rep. 1704 
Wilſon v. Dod, and there it was adjudged. a fant N 


ance, becauſe there was no anſwer to the battery. But 


ut it is an inſufficient juſtificatiot 


an otficer has a legal proceſs to arteſt a man, yet he 
cannot beat him, ugleſs he reſiſts; — no loch thing 


Vs Calvert 3 


inix. | 22 
2 Heut. 193. Carre 


5 Bier, 2 &. * 
2 


: bk a4 Ly - 8 * 
otherwiſe, if it be not on ſome, — ch 


3 * 
* 


- 


A 75 exception Was taken to the plea, that, the 


| batter in the im riſonment, where an 
expreſs battery gern to be juſtified. Beſides, if 


0. 759) * 3 
3 ae oo: And of this opinion 
was the whole court. fot where an gxpreſt battery is 


90 
laid, it is not Enough. to u the eee | 
legal protels, which nel es A e but the defen- 


dant ought to 109, 39. hep hat he arteſted che 
plain 40d ze plaintiff. offer eſcue himſelf, 
aod fo the defendant was cordypelled ty, beat bim: for 


not:Jultify: a battery, in, an arreſt.” And; therefore, for - 
theſe two deleQs in the plea, judgment was 275 


there is here an anſwer, ſuch as it is; for the defen- 
dants ſay, that as to the 180 of the treſpaſs, bee. which the 

defendants intended to be à juſtification for the whole, 
and ſo to 1 K the battery, and therefore no 


* pears here, and therefore, for this reaſon alſo, t . 
ple I All. And fo it, was adjudged, after u691. & 5 


2 


\ 


FI "I 


- Aſſault am Batter. 


' Bd 
* Ne 
? 
9 * 
* - 
1 
5 
7 Ty 4 | — 
TITS | 
| 12 the plaintiff. Vide . vol 
the whole court for the plaintiff. Vide Raum. val. 1. 
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2 


In an action of tre/þaſs for an Alt and battery; on 
gemurter tendered by the plainuff, without any in- 


par lance, the 1 Was thus, Fas? the aforeſaid | 
c. the defendant's council moved, that | - Diſh him below for calling her a whore, and at law for 


. | me not —_ | 
9 — 4 judgment by is (nk when it ſhould be by 
nihil dicit, i. e. he ſays nothing, for a default cannot” be 
without an imparlance; for without mmpariance he was 
not demandable; and the entry ſhould be, and it 
iwas adiudged by the court that he ſhould Join in the demur- 
rer, and be ſaid nothing, & c. and this is manifeſt from 


F | 220 


notlie-fot a plain £37; 4 but a liel below will, tho 
the /aw indulges the huſband with an action of A aulit 
and battery, for the injury done to him, though ut be 
with conſent of his wife, becauſe the /aw will not al- 
low her a conſent in ſuch caſe to the prejudice of her 
huſband, becauſe of the intereſt he has in her; and 
he compared it to the caſe of calling a wochan a whore 
and thięf, there ſhe ſhall not ſplit the words, and pu- 


calling her a thief. He agreed, if adultery be commit- 
ted with another, man's wife, without any force, but 
by her own conſent, though the huſband may have 
| þ and battery, and lay it vi et armis, i. e. with 
ce and arms, yet they ſhall in that caſe puniſni below 


the conſtant practice in caſe of common recoveries, where | 


for that very offence ; for an indictment will not lie for 
ſuch an af/ault»and. battery, neither ſhall the huſband 


the judgment is ever by 4z ault.: and therefore they are 
forced to grant a gener . Ni 
is put in ſuſpence, and the defendant is demandable. 

he - plaintiff's council in anſwer faid, it was a 


judgment on nihil dicit, i. e. be ſays nothing; and non | 


vent, i. e. he came not, muſt not be underſtood that he 
came not to join in the demurrer; and Holt inclined 


that way; but ſaid they would not be poſitive : and he 
ſaid, that on a nihil dicit a perſon {hall never take ad- 


vantage of ill pleading, becauſe there is no iſſue in 
law, but on a joinder in demurrer it is otherwiſe. Vide 
Mod. Rep. vol. 12. p. 253. 1 ls : it 1 
Micbaelmas, 21 Ann. Rigaut v. Galliſard. 0 


EP 


S | 


wg 


In the declaration on a probibition, it was ſet forth, 


that at the ſeſſions of the Peace held-at WWeftminſter tuch a | 


day and year of King William 3. the plaintiff was in- 
dicted for making an aſſault on one Lou Je Rigaut, the 
defendant's: wife, with an intent to have a carnal 
knowledge of ber; | o be 
ce of the Jate King, &e. and that likewiſe-the now 
9 ht an action of aſſault and battery 
againſt him in Trinity 12. of the late King, which was 
ewiſe laid to be again/? the peace, which ſuit is ſtill 
depending; and yet the ſaid defendant has ordered 
him to be ſued in the Br/bop of London's court, for ſoli- 
citation of the ſaid Louiſe Rigaut's chaſtity to commit 
adultery with him. The defendant pleads for a con- 


altation, that he is not charged below for any of the 


crimes charged in the indictment or action. Jo this 
plea the plaintiff demurred, and the matter having 

been argued by the council on both ſides, the court 
F 77 2a bo buynt ep ooituonyt ws 
. » Holt, C. J. The prohibition ought to ſtand ; for it was 
but one intire act, and they: below cannot divide it; 
for the plaintiff in the 1 has averred the fact for 
which they are indicted, and that for which the ſuit 
is below, to be the ſame, and to give them jurr/aittion 
below, you ſhould have come and rejoined, and trauer- 
ſed, it being the ſame fact; but that it was for other 
cauſe than is in the indictment, and that perhaps 
would have divided it: he put this caſe, which he ſaid 
had been adjudged in Lord Hyde's time. The libel. be- 
low was for ſaying the proſecutor had a ba/tard: the 


defendant comes and ſuggeſts for a probibition, that he 


did accuſe the plaintiff below, before a ju/ice of peace, 
of getting a ba/fard child; and that the juſtice did ad- 
7 5 him to be the reputed father of it; and that he 
ſpoke the words before the jute: and it was replied, 
nat they were ſpoke at large, and no ötherwiſe than 
before the juſtice of peace; and £6 this it was pleaded by 
way of Hoppel, that ſince he had been be 
fore the juſtices to have been the father, he could not 
ſue below for defamation; and ol that opinion was the ; 
court. bs a4 C16 es Mun mn min Wan 
Here you ſhould ſay, that it was for another offence 
than the folicitation in the indictment, or that it was at 
another time and place than is laid in the indictment; 
and their laying in the Iibel another time and place 


than is in the Indictment, is not enough, for below | 


they lay at what time and plare they pleaſe. If a man 
ſellicitt a woman, and goes gently to work with ber 
at firſt, and when he finds that” will not do, pro- 

ceeds to force, it is all one continued act, beginning 


with 4 and ending jy 5 ee 
In che caſe 'of che | Duke , Norfolk v. Germaine, it 
Was not pretended to be force, and an indiQment will 
y ©. of AS < S £42 TEDDY ; 4 #34 411 11 n 41 = . 1 Nt 1 141 


— 


1mparlance ; by which a ſuit | 


and it was laid to be againit the | 


. : 
| i 
adjudged be- en 
| 
| 


fore they proceed below. either vill, that is, to i- 
Vvorce them; or criminally, becauſe they wete not 55 


huſband in ſuch caſe; is a; ſpegial action, becauſe the 


_ defendant raviſbed his wife, and not to lay it, where- 
| by be laſt tbe comfort of his ſaid tuiſe. Vide Raſtall, title, 


merely ſpiritual, Vide Mod; Rep. vol. 7. p. 78. 


On an action of treſpaſs. for an aſſault and battery. 


Halt, Chief Juſtice declared, iſt. That the ſeaſt 


1 


touching of another in anger is a batter. 


| © 2dly; If two or more meet in a natrow paſſage, and 
without any violence or deſign of harm, the one touches 
| the other gentih, it will be no batter g. 


* 
3 n 
Hat 823 


to force his way in a rude inordinate manner, it will be 


gree, as may do hurt, will be 3 battery. Vid Gre: Truſs. 
a 236. 336. 4 7 E. 4. 26. 22 Aff. 60. 3 H. 4. 9. 155 Tr ſp. 


nar 


though the plaintift had 2 yerdict, yet the Chief Fu/- 
tice ſaid, he ſhould never have judgment, and judg- 
e e e above on that execution. Vid: 
od. Rep. vol. 6, page 149. * niert ST mo wn 
ee Cotte pd 3 $i 6 Nai . Wits dig 
Eaſter, 3 Ani. The Dun v. Colefworth,” Y 1 
| | TA 
e „1 . 21 1 5 VIE 7 1 145 u. 
On an indicment for à battery” on Dr. R. the 
8 Holt, Chief Juſtice. It is a battery ; though' one 
cannot juftify a battery by fon: aſſault demeſie, by plead- 
ing it to an indictment, yet he may give it in evidence 


* 


o 


on not guilty, and he may be thereon' argiitted.” Vide 
Med. * „ Vols 6. page I ag " ; ain en 
ee eee enn 


* * 
Tx 1 * - : N 4 + a #5 4 7 * 
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. e A. $173 mn bini on bluog 
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| EE 11.05 et SHI , Or org wot dg; a 
In an action of aſſault, it a a that the defen- 
dant came with violence to reſcue a diſtręſ from the 


plaintiff, and che plaintiff had not time to requeſt him 


to forbear. 


Sir. 549. Vide Med: Rep. va 1. page 64. 
Trinity, 8 Ann. Young v. Slaughter ford. 5 
VArES of Ak) 8 erde 


5 Per Holt, Chief Juſtice. There is no need of an 72 
ſault w be ſaid in the declaration, if it is ſtated therein 


Pertuſſi, i. et he Aruck;y theſe words imply an f. 


6 N 1 5 17 IJ 4 an” + v : , x k 4 . _ | 

Vide Mod. Rep. vol. 1%; page 22ù99. 
5 5 * " ; . IS -+ * 0 AV 

55 N $ 4% 29. * 3+ 
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n an action 0 for an 
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and wife join in the action at common lato; and thete- 


minally proſecuted above; and the true action for the 


reſpaſs. The court agreed that the offence was not 


Eafter, 3 Ann. Cole v. Turner. At niſi priuu. 
, ; / a | Hoe oo $4 1 a 


» 3dly.: It either of them uſe violence againſt the other; 
a battery, or any ſtruggle about 3 to that: de- 
* 


Note, This caſe was an aRtion-'of.-hattery- brought 
by huſband. and wife, to the damage of them; and 


| Senn $498 4445.55 uf 1 nenn n aer 
evidence was that the defendant did fpit in his 


| Per curiam, The afſault was well juſtif ed. 4 , 


\ 


* . 


- 


en 134. 145, WY Hues 49. 2 2 4 bub, | 
A 346. 


And after time taken by the court to conſidee of the 
matter, the Chief Juſtice delivered their opinion, that 


the plea was ill, and therefore the plaintiff had Judg- 


ment. ide Strange, vols 2. 1949, Cafes temp. 
Hatte, 5. 298. 82 


of 1 work, under the hend 


* Hilary, 10 G. 4 ' Tattoge v. "Pity. ' mo 


Ia an aQion. of affoutt, for ſeveral bateerier and 
ego the defendant, as to the wounding, pleads 
nat guilty; and as to the battery, he ftir, that the 
- plaintiff entered his houſe Sicko is leave, and there 
diſturbed him; and becauſe he would not go out, the 
defendant gently laid bis hand on him, which he avers 1 


the ſame battery. 
On demurrer, the plaintiff's council made A 


trons to the defendant's plea: 

1ſt. That the ſame was bad, becauſe the plea; not 
only juſtifies the af/au/t, but alſo the genen, which 
cannot be done on the authority of 


and otbers, Trin. 10 Geo. 2. 
2dly, That the plea was bad, . it . not 


ſhew that the plaintiff refuſed io go out of the defen- 


dant's houſe. 
Lord Hardwicke, It is laid here, that becauſe the 


plaintiff would not go out, therefore, c. which is a 


xd others, there the defendant juſtified a battery by a 
bow wok and the queſtion was, whether he thould 
not have ſhewn either a molliter manus, or 4 he 


having arreſted the plaintiff, did the battery. in his 
own defence? but it was not determined by us, 


that a battery could not be juſtiſied by a molliter manus, 
but that it could not be juſtified by an arr. 

er curiam. Judgment for the defendant. Vide 
a . Hardwicke, page 356. 


Eujter, 6 Geo. 3. Poftlethwaite v. Parkes. | 


. Is an action of tre 
ault on the plainti aughter, and getting her 
with child the plaintiff | 10 1 declaration conclud- 


ed with a per quod ſeruitium amiſity i. e. whereby he loſt | 


her fin 
he queſtion which aroſe at the trial, and which 
was reſerved for the opinion of the court, was, whether 
the plaintiff can maintain this action. 
After hearing the council on both fides, the par- 
ties being poor, the court propoſed a compromile, 


which was accepted, and 
endings. were. ordered to be ſtayed without coſts on 


either 
The court ſeemed clearly of opinion, that the action 


could not be maintained, becauſe this action depends 


on the loſs of ſervice, which was not the preſent caſe, 


0, . force a arms, for an 


— 


- », ; 
TY af 
> 2 3% 4 wh 45 j . R 
15 3 15 * 
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This caſe may be ſeen more fate fared, in Hug? 7 220 


Milian: v. Jene | 


ood averment. As to the caſe; of Williams v. Jones 


by rule of court, all pro- 


though ** gave no opinion. . Bur. vol. 3. 2 hr 1878, 


2 3 
IS ©29 $7 Bu WE #3 1 3 i . 
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1 AS A a. ts aL LILIES EVE 9% Sad 4... 
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| Aﬀets, 


© * a 4 £4. 


af 


Mi chaclmas, 8 . 3. Oldham v. Fluri. 


On at- attachment brought on a a Hue. 
fated to the court was, that T. O. was eized. of a 
meſſuage to him and His aſſigns: for three lives, 
died _—_ without children, leaving on 


bis iniſtration was comm Q. the 
ntiff, 6h which the gp of cl br ln the i- 
cou | n W 
er mea e — | table 
come. to him 


1 cats there . po Je Fecal rr, 


4 


we vate 


. 


1 fore it was faid,- 


B. A. dies, 


t: the exhibi bill 
— — abe 3 2 th cee 


4 


ſhall go to ths Aae ur ue beef of e tes 
| that had the «ſtate thereof by virtue of the granit, * 
ſhall be aſſets in their hands. 

Per curiam, The probibtion ſhall remaim an eſtste, 
pur auter vis of an. inteſtate, is not diſlribugable, for 
e the alteration made by the ture, it 
remains a Freehold, and the amendment © * Juto in 
this particular, was only deligned for relief of 1 | 


tors, that if it came to the 


ein, by 1 of Ha, 
occupancy, it ſhall be in his hands as aſſets by 
viz. liable to thoſe debts, Where the heir is hays 
5 e, and thoſe only, but if there was no Hoecial octupant, 

en it ſhall go to the executor and athnmiftrator 4 
they ſha}l be in the room of the occupant, and 1 
be a; ets in their hands for the payment. of the 597 
but it is not ett to pay legacies, except ſuch as ate 
e deviſed out of it: the Hatute has obly 


made it af/ers for a particular intent, z. to pay cre- 


ditors: and as no debts appear in this Dh the ad- 
miniſirator is às it were the occupant, and mall not be 
compelled to make e Nut Mod. Rep. vol. 


12. p. 103. | | ; 
- Michaelmas, 11 . "Harriſon 


In an action of debt brought b huſband and wifh, 
againſt an executor, who pleaded, that he had Fully Ad- 


| miniſtered, on iſſue joined, it was given in evi ence 


at the trial, that the 5 5 8 had diſcharged a debtor 
of the inteſtate's out of Ludgate, taking a bond from 
him for the debt, and it likewiſe appeared that he was 
ſo extremely poor, that he was downright ſtarving, 
yet the debt was deemediaffets in the executor's hands. 
Beſides the executor had not an inventory, heres 
they-ought to intend fees. | 
Per Holt. If a huſband and wife jointly ſue for a dobe 
due to the wife beſote her marriage, and the ergo 
dies, and the wife continues the fuit, the mo 
when recovered ſhall not be 4% to the e 
the huſband,” and the huſband alone 
debt for the portion, _ Pres to him with 
wife; and though la 
huſband on his wife, in confideration of her Fr. 
tune, of which this debt was part, yet | he "havin 
not recovered it, during - coverture, the wife ſh 
recover it to her own uſe z and though it wits prongs | 
ed there was a recovery in the buſband's tiene, which 
they would prove by the hei who had a writ 
execution, yet they not having the judgment on 
the execution was founded in their poſleffiony-it 
ruled, they could not give that matter * evidence, 


ah Mod. 10 T. vol. gy 346. 


Lafer, 1 W.3. Mall „ Bride Bib, poof 


Per curiam. A man makes à bond to J. in truſt for 
his executor receives the money, this 


ſhall not be ovens e FA OO: 7550 WS 
En 381. EL | FA 


SY A e e 


1 8 Gion of 444. an 2 bond brought a PIT 
adminiſtrator, to which he pleads/in 2. 1225 nixance 
in ſuch a ſum entered into by his itgllale, at ſu, aday, 
for the appearance of J. S. on ſuch a day in ſuch/a 


a and chat the laid, J. S. did not appear, 1 | 
inte Hate 8 


1 nizance WAS forfeited, and that: 
i ebe by bond to Mary M. in ſuch a ſum, 
lem term, c, ſued. the defendant, and 8 
judgment agalnſt him in this court, and that he had 


not gets beyond what would 1 71 ſaid two 


bin 


2 


ws for cauſe fo nge K demurrer two exceptions, 
2 it ere the plaintiff 's ſuit was,comm 
chaelmas term, before the exhibiting gg = 
9. 1aid 2 3 the defendant does; not 
aving of other lay em, beſides 1 


Which 1 


that the In 


have w 
he bem ages $ 's council xr 


TE: * e be 8 
lar in 5 Xing Beben h 825 1 


- 


had been ſtttled by the 


74 . 


* 


And cho' ihe words Maries pred. ic e. of 'the aforeſail 
| — „ would tie it up to ys ſuit in Hu) term, 

1 there was no bill of Marys mentioned before 
expreſsly, the words ſhould be rejected, and then it 
would be at the time 
de che plaintiffs bill ; and further obſerved, that in 
truth it could not refer to Marys bill, for no ſuch 
bill was mentioned before; and then it was worſe, 
for it referred to nothing, and then no time is fixed, 


when the defendant bad no other 


thing ſhall be rejected for repugnancy, 
when ſubſequent words make a thing, 


. * 


well explai 


rather be rejected, than that what was well before 
ſhould be — nomſenſe; but where, by the ſubſe- 
quent words, the thing is made good ſenſe, but alter- 
ed in its nature from what it was before, they ſhall 
not be rejected. 25 Fa 

The fecond exception w 
5 V. & M. all Ay Saipan gct are 
ſuch as were before atligned to the | 
this being a general aft of pardon, and concern 
the King's revenues, therefore the court will t | 
cial notice of it, and here being a general pardon of 
all recopnizances, this recognixance is there 5 by 
judged, pardoned prima facte, i. e. at firf? fight, if it be 


to the Lord Almoner being excepted, were not par- 
doned even pro inſlanti, i. e. fo 


advantage of the ſtatute, ought to ſhew it. 


of 
o 
of the flatute, cannot know, whether he be the perſ 


_ himſelf beſt in that caſe, muſt 
of the exteprrion;* and it is an advantage given 


\exception ; but if the exception be of offences, of which 
* 


pleads the ſtat 
2 For this he 


not excepted; and 


ſideration of the fatate of 31 


by ſuch a day, exce 


the defendant bring himſelf within rhe proviſo, it be- 


ing for his _— . Vide a caſe of More 303. 
latury pleaded to ; replication of the 31/7 „ 
1 2 of a 

the plaint 


eneral pardon, and the ſci. fac. returned that 
and that Judgment was, that be go hence without a day, 


at whoſe ſuit the outHaiwry was, was dead, 


lidity of the judgment in the 


were erroneous, yet was well while it food. -. 
To this it was anſwered; that as of pardon ate in 
the nature of the King's graut to the ſubſect, and there- | 
fore not to be taken notice of, except they be ple . 


that is to take an advantage of an a, mult ſhew Him- 
ſelf out of the e Log of it; and here it is the plain- 
tiff that is to take advantage of the fatute. 

234. * 2 yo 4 Th 1 1 
general a of pardon adfolute, and without axceþrion, | 
dhe judges teig muſk take notice of it: but ff ir has 


Fit” ide Jolie, If » man be indicted for v 


$-->EFS 
4 


: 


FL 


nth 


exhibiting the bill, and that muſt ' 


and perfect, before nonſenſe, there ſuch words ſhall | 


as, that by the fatute 4 & | 
ardoned, except 
ard Almoner, and 
ake — | 


to be 


% 


not ſhewn to be within the exception; and that is 
to be done by them that would take advantage of it. | 
And if it ſhould be ſaid that the recognizance aſſigned 


r the in/tant, as in Cale of 
proviſo, and then the plaintiff being tne 5 on | 

is di- 
ſtinctiom was taken by the defendant's council, on that 
rule, that he that will take advantage of an act ot par- 
Uament with an exception, muſt ſhew himſelf out | 
the exceptions, vin. If the exceptions be of per- 
ſons, the rule holds, becauſe the court on bros | 


' excepted or not, and therefore the party who knows | 
ew himſelf out 


the fatute, to ſuch as are not difabled to take it by a | 


the court may be informed by reading the ſlatutt; he that 
need not ſay, that it is an offence 
4, anc | uoted Ney 99. More 619. 
and urged che opinion of Poph, 95. where on con- 
N 1 Eliz. c. — all Jeſuits are | þ; 
ordered to leave the kingdom, on pain of high treaſon, 
they ate retarded by ſtreſs of 
weather; it was held the better way of framing an 


> 


 ſndifiment thereon, would be todo it generally, and let 


oo 


_ el; and there are abundance of authorities, that he 


** 5 * 4 
i Hefe * 


2 | pardin in ler 


Sete, and this dil- 
tinction was made by the defendant's council, when a 
and when not; 


- 
2 
S 
* 


found an old 


that the bonds are the 


i fac, which though it | 


tt 


Tony, 


F 
' » 1 
$ 


of ag a ee 1 | f 7 1 . 

was wing on a recgnizauct, there he my pleag't ? 

pardin, obſeryed, that the court could not take 

notice of a general act of pardon, with an exception rr 
dicially, without the ſame being pleaded fpecia 

| the act itſelf did not expteſsly ordaia it. He ſaid, the 

true way is to plead the pardon 7 55 95 and if there 

be an exception, the Artarney. General thould they. that 

the party is within it, when an executor pleads br "ab 


_nizanct, he muſt ſtate che-ſame to the court, that t 
court may ſee whether it be to be performed or not, if 
it be a debt, they need only ſay that a judgment was 
obtained againſt him in ſuch a court, if it be in an) 

of the courts at Heſiminſter, but if in an inferior court, 
they muſt give it's juriſdiction, Te. in the preſent caſe 

the court gave ya for the plaintiff on de 
ide Mod. Rep. vol. 12, page 11. 


Trinity 13 W. z. Fe Wird 3 33 


exception. 


75 fo debt on lied hows . vt 
as beir to his father, to LEED he pleaded __—_ 
deſcent, the plaintiff replied gſers, and on iſſue joined 
thereon, the evidence given was, tas the obligor, the 

e de 


defendant's father, deviſed to fendant, his {4 
and Heir, certain meſſuages, in £ chequer Alley in > i 


but chargeable with an annuity, or rent charge, payable 
to the detendant's mother, _ 1 cf 
Per Holt, Chief Juſtice. | Theſe meſſuages de- 
ſcended to the defendant, and were 4%ets, 25 the 
difference is, where the deviſe makes an alteration of 
the limitation of the-eſtate, from that which the lau 
would make by de/cent, and where the deviſe conveys 
the ſame eſtate, as the law would make by deſcent, 
bil hrs it 125 1 1 caſe - 
the heir takes by . purchaſe, in the latter by deſcent. 


y «28 i & * Sr * 21 * +4 : « 
= £ 1 3 N 5 , 2 q & $ 1 4 8 98 
Fal, Ain. dun uv .. 
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Per Halt. If a tenant in tail, contracts debts: by 
| bond, and dies, and it can be made to appear, 

that ſome of his ance/tors, who bought the eſtate, 
foul | mc age on it for a long term of years, 
which was kept on foot to wait on the freehold and in- 
heritances.. If ſuch a leaſe. in agu, would not 
be deemed af/ets in the hands of the hair in tail; ſor it 
is equity only makes ſuch leaſes d-/cond, and it is the 

gheft 1425 man's debts ſhould be paid. Vide Mad. 
Rep. * J. II. Page 5. en Nana & YI h 


+. Trinity, 1 Anm. Smith, Angel. 
- o 5 4 F Pd \ Ws. 


In an action of 27 cht by the plainti® and h. 
wife, as executors of 47, a Ay . 
fon 3 4570 of F. 4. on ſeveral obligations, by which 
| the father | WE 4 and his heirs on ſeveral con- 
ditions, Sc. The dant confeſſes To action, and 
eds of his anacgſiors, but ſays 


7 
. 


* 


: * 


— 7 
2 . 
0 AD. * 
2 


. 


and yet there were exceptions in that /tatute, and the || that his father was ſeized in ie of four parts in 

Plaid af did not ſhew Pier out of them, 10 there is | ſuch a cloſe, a of three — 1 MH 
not that ſtrictneſs re, uired in pleading an ac of 7 1 and, of three parts in four of a ngHHuα, and che ine 
ment on 4 collateral tnatrer, as when it is ditefly | Ang pt» Lr eo it Bug 1ow0 | 
JJ 
Halt, Ohief Juſtice. That plea depended on the va- tures bearing date, S a counter part whereof the 


ey 1 

efendant produced in court, did demiſe the ſaid parts 
| and ſhares to H. , Py ay bo ee years; Fs 6.9975 
wheregf he entered, and was pciſſeſſed for the term 
aforeſaid; thas the father died ſeized:of :the:reuirfor, 
which deſcended to the defendanty that he was thẽtebf 
ſeized, ot at 


, and that at the time of exhibiting che hill, 
anz time fince, he had notany and or tenements by le- 
reaitary dgſcunt; beſides the neuer ſion of the terigmer 


aforeſaid, that after the death of his father ant) the ſaid 
deſcent, 9 M 3. there was a, ſuit in, Chanteny between 

| wy — 4. C. J. e 0 rag the wife of 
the :fendant”s Father, and the defendant; in Which 


any exception or qunlificatign, eicher of perſons or of- | ſult it was decreed, that Rliaabeth hould aue one #hird 
"fences, he that would take as of it mult plead | ; arto 7 ptemiſes for her life for her deiuer j by virtue 
it, or elſe ages can take no notice of it. lixaluq was ſeized of 1 third part 


x proemiſes/4or her life, and ſo pri 


. judgment 1 
4 te 


| 2 he may plead nat gui and give the pu} w 
d ini eeuc, butt if he has e e 


#1 


wherher be 8 % and heir to his father « | 
charged chte e reverſion of the term — | 
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ok the third part mhoreof the wife was endowed when 
it ſhould fall, The plaintiff craves, oyer of the lagſe, 
by which it appeared, that in conſideration of 300 |. 
be had demifed the premiſes. for five hundred gears, 
Provided that if the father, his executors or admini- 
rators, paid 501. per antum to H. G. during his 
life; then the eſtate ſhould ceaſe: And replies, that 
the defendant, after the death of his father, - enter- 


ed, and was thereof ſeized, and took the profits, be- 


- ſides the third part to his wife, Which would be ſuffi- 
cient to pay the 50 l. a year; and ſo prays judgment. 
- The defendant rejeins, and f 


On demurrer, : 


Halt, Chief Juſtice, delivered the opinion of the | 
court. We have no doubt but that the plaintiff ought 


to have judgment; but the queſtion, is, what Judgment 
we ought to give him ? whether a ſpecial one, to have 
execution of the lands and tenements mentioned in the 


. plea, or generally againſt the defendant, as heir to his 
anceſtors. We have conſidered both, and we are of 
opinion there ought to be a general judgment againſt 
the defendant, by which his body, his goods, and his 
lands, which are not afets, may be taken in executien. 


Two things are to be conſidered herein: 


if, The pleading of a rever/ion of a term for years | 


made by his anceſtors : whether pleading a leaſe for 
ears be good and allowable in a defendant, ſued as 


Heir to his ance/tors; and whether that be ſufficient to 


hinder the plaintiff from immediate execution. 


2dly. If pleading of an afſignment of dotber to the 
wife, and that he had a reverſion expectant thereon by - 


the court of Chancery, be good. 


As to the ,fir/t, the caſe is this; a man by bond 


obliges himſelf and his Heirs to pay ſo much money, 


then makes a leaſe for years, and dies, whereby the 
reverſion in fee deſcends to his heir; the queſtion is, 


Whether the heir may plead this leaſe for years in bar 


of execution, or confeſs ts, without taking no- 
tice of the term for years? There are indeed ſome few 


precedents, and I have known it practiſed, where it 


was pleaded ; but I am not willing to deliver my opi- 


nion as to that point now, becauſe the caſe. does not 


require it; but it feems to me, that it ſhould not be a 


matter lying in the breaſt of the defendant to plead any 


ſuch matter; for he might without danger confeſs, that 


he had aſſets, without taking any notice of the leaſe : 


Now, what makes compleat affets? Why, to have the 
freehold and inheritance of the eſtate deſcend to him, and 


that the defendant has from his anceſtors, therefore he 
bas compleat. aſſets. If it were a leaſe for life, made by the 
anceſtor, and only a reverſion in fre expettant thereon 


had deſcended from the anceſtor, that would not be 


aſſets in poſſeſſion ; but a-reverſion in fee expectant on an 
A 2 beſides, it en; b . 
-Glouceſter, and ſtatute 21 Henry 8. 


bound by it, and his term was Joſt without remedy, as 
appears by the Comment of Lord Coke on that Ha- 


tute, 2 Inſt. 32 1. 1 Inſt. 46. and after the ſtatut? of 
- Glouceſter, which gave a termor for years liberty to 
come and falſify a recovery had againſt a tenant in rever- 


ſion. Leaſes for years becoming more conſiderable, and 


vet more precarious, becauſe of the frequency of cm- 


- mon recoveries, which now became a common conveyance ; 


the ſtatute of H. 8. became a further remedy for 
termors; yet notwithſtandihg theſe' fatutes,, it never 
lay in the mouth of a tenant to the precipe to plead a 
plea. 


leaſe for years, or to ſtop execution on any ſuc 
If an aſſixe be brought againſt a tenant for life, he can- 


not ſay there is a leaſe for years precedent to his right, 
though a tenant for years himſelf may falfify a recovery 
againſt him in reverſion : ſo the ſame"reaſon holds in 
this caſe, for the obligation of the father attaches on 
the land, . 72 Mets in the heir's hands, as Brown on 


9 aſſets, ſci. fa. grounded on a fine to execute a fre 
'& Ae en were conveyed fi 22 
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the ſtatute of . 
That the com- 
mon law did not much regard eſtates for years, for 
ſuch eſtate was ſubject altogether to the will of 
him in reverſion; for if he in reverſion had ſuffered 
à recovery by colluſion or default, the ter mor was 


1 


* 
* 


; e ment: but how can we do 
ena ety” by grant, and rendered 
to one and his heirs in tail: the tenant pleaded a war- 


5 + ranty: of the anceſtors of the plaintiff, an that a//ets de- 


: ſcended to him. The plaintiff replied, that the . 
Lluu that did deſcend were extended for the King's debt, 
hows ES 2 5 7990 807 To wat "SE! WIC DIY END | 
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ples, becauſe the: lu 


and it was not held (He ty | 
end, and they-were: preſent a 


and inheritance did deſc 


| ſets, if it be ſo in caſe of a real lien, ſo as to hind tie 


land in caſe of warranty. Sure the ſame reaſon, where 
the Heir is charged on account of aſſats in an action of 
debt on tlie lien of the anceſtor : the books ſay, he may 
plead. a leafe for years, as to the value of the gts; for 
aſſets in a real action is no more than aſſett ate worth; 
fo that if the plaintiff is not to have it diſcharged O7 


the term for years, the reuetſian is leſs wotthg chen if 
it be a good plea, the conſequence is, that an imme- 
ays, he did not enter in 
manner and form, &c, and concludes to the country. | 


diate . extend fac. goes to appraiſe the reuenſion, on 
Inquiſttion' taken, and then to deliver it to the 


| plan to enter into it; when it fails in poſſei- 


on, as in Dyer, 246. in debt againſt an heir, who 
pleaded he had nothing but a reverſhon. erpectanmt 
on an eſtate for life; the plaintiff joins with hi 


and takes judgment on the confeſſiom e ſo if this be a 


good plea, the ſame muſt be done here. Herm's pl. 
307. is a precedent of this matter. There is no miſ- 
chief to him in remainder, nor to the lee, for he will 
defend his poſſeſſion in ꝙeci ment by virtue of his leaſe; 
but we don't give any concluſive opinion in this mat- 
ter. [ 4.5 ' f en & By 2 3 
_ 2d, Point, The dower to the wife is ill pleaded, for 
it is not ſaid the wife was endowed by metes and 
bounds ; nor that the Lord, Chancellor did endow her; 


but that there was a decree in Charcery, by virtue 
| Whereof ſhe was endowed, and that is not to be under- 
ſtood, for the Chancellor has nothing to do in ni 


of Jower. But in a caſe of lands holden of the King m 
chivalry, and the heirs being in ward/bip to the King; 
and in ſuch caſe, when ſhe: came! in as his wife, and 
prayed to be endowed, for the King's title appearing 
on record, a record was neceſſary to find her title; 
and ſo an inquilition was taken, and on her being 
found thereby to be his wife, the chancellor uſed to 
aſſign her dower, or to award a commiſſion for it. 
F. N. B. 363. And this was the legal way for the wile 
to recover. her dower of lands in the King's hands, by 
the reaſon of the ward/bip of the heir ; for as: every 
guardian might aſſign dower in pais, ſo the dier in 
Chancery is by the King himſelf, in a judicial and pro- 
er manner; but for Chancery to decree that the wife 
ould have ſuch a third part, would not veſt a legal 
intereſt in her; the heir may do it in purſuance to a 
decree; and when he does, the wife is in by virtue of 
the aſſignment of the heir, and not by virtue of any 
decree ; then if the decres be not a title veſted, he has 
conteſſed afſets, for he ſet forth only a reuerſen de- 
pending on a freebold, and does not ſhew. there 
was a freehold; and if the aſſignment of dowwer were 
good pro tanto, i. e. for ſo much; yet here. is two- 
thirds whereof ſhe: was not endowed, and that is 
only charged with an eſtate for years, and that 
is enough to charge him with a general judgment. 
Plnud. 420. comes home very near, to the caſe. in 
every reſpect. It is debt againſt an Heir, if he plead 
vp plea that is not a ſufficient. har; or if he ſuffer 
judgment to go againſt him by nibil dicit or confeſſion, 
it ſhall be a general judgment, becauſe there is no w 


for the heir to defend himſelf but by.ſetting forth the 


truth, what aſſets he has, and where they lie, and ſo open 


the truth of the caſe to the plaintiff, and let him take 


what benefit he can of it; and if he does not do this 
there ought to be a general judgment againſt him as well 
as on demurrer, This authority was murmurred at; but 


there is not a word of it but what is good letu, Vide 


Med. Rep. $18. 3 Cre. 639. the ſame cafe. If the heir 

will confeſs that he has Heis by deſcent in ſuch. 

ſuch places, beſides which he has no more, an Fl 
ak 


| iſſue is, that he has more, tho he confeſſed enough; 
e if more e, be found, there ſhall be, a general 
Judgment. 2 Leon. Vent. 11. wh; 1 $6:6I5R 


* 


VVV 
eee the plaintiff does nt deſire it, 
or it would be erroneous. 2 Roll. 45 [If it be 


- 7 


by conſent of the plaintiff 2 may give a eee i 
0 on the 


here.! 


| ut nos We .« If it be on 
confeſſion, he muſt allow the plea 


verſion expectant on an eſtate for He, When it does ap- 
pear that it is not ſo; if he had pleaded; that he had 
only a rever/jon expectant on an eſtate for %, and the 
| , that the tenavt was dead, or had 

* FA a 1 9 fſur⸗ 


ing to us, 2 there never was ſuch. an eſtate for life | 


in ** it is the CE NE a-yerdict had ſo found | 


bebe 4 Ain. Heid ys Torvingion. 5 


1 K takes 2 bond; in truft for another . 
dies, this bond is not 15 in the hands of his execu- 
tor. It is the ſame, if an obligee aligns and .cove- 
nants not to revoke the tg and dies. The bond is 
not an A ee * . 7 


1. p. 79. 10 
1 9 4 ng V. Pick,” 


Tf bn grrcutur rakes poſſeſnon of the term ofthe ot 
ator, and an action is brought againſt him in the 

and Metinet for rent or non-repairs, it is abſurd for Rico 

ts beyond what will ſatigfy ſuch and ſuch | 

abuſe. in uch a caſe the ſurplus. © the 


lead 10 
1 3 
profits, rents and 1 dedukted, is all that is 44 


= my 4 the 3 ** udgments ; and therefore the r 
appropriated to the payment of 
— 72 


Salk. vol 1. P. 316. Mod. Rep. vol. 10. p. 12. 


A u =. Cones, 1. Brie, 


On a writ of error from the U. B. the council for 
the plaintiff in error inſted that th 
naught, becauſe the ation was brought againſt the 
defendant, as executor, on a promifſe made by him 
after the tenth of the teftator, "vat Whereas the teſtator 
was indebted to the in March, for goods fold 


E delivered, he promifel Y, Pay on che 23d of 


Now it was ſaid, that this 
plainly founded, on che 


e declaration was 


omiſe of the executor 
eration of forbeartnce, 


1 || the 17th of 
4 
' 
| 


e as not to be exhauſted by Zebts. Vide 


| 


: 


neither the ſaid Jobn Dyer, nor 


„ 


e N th by. Fels Habs Jecded * which 
* farendercs and, FT 2 Katte be has pleaded a fall 1 bondage __ and his heirs, to whom 'the he defen- 
a in bar of .the if) s execution; and it E 


.dant 44; daughter and heir. The defendant 
rayed 7705 ka 72 a” the conditions, the 
Bond was dated 21ſt er 170 


| therefore let the have a general ju ol. with 2 . 4 n Hobbs ſhould p pay 1034. 
Mad. Rep * Ram «2, i to one anel” Brewer, for payment 67 pant 
FONG r * n _ 1 "i 4 Inteſtate a e f Hobbs were bouold in 2 bond of 2000. 


penalty, to the ſaid Nathaniel Brruur, but for the 
Ade of che ſaid; Fobn Hollis, the other bond was dated 
tember 1712, in 206 penalty of 3001. 
wich 905 oo that, Jabn thould David Yea 
103 l. the debt of the ſaid. Fabn for payment 
whereof the ſaid. John Hobbs, and the eats. were 
bound in a bond of 2000. penalty, to the ſaid David 
Va: after which the N rotaſtandb, that the 
ſeveral ſums were paid to the faid Nathaniel Brewer, and 
* *. 1 the ſeveral conditions of the 


— — leaded, that the defendant Mary — 
2 7525 


1 1 by bereditary deſcent from 
Her father, in fee ſimple, hap 
970 1 12 Pu ＋ * ſuing out the bill aforeſaid, nor ever 
ertuards; in, t aue meſſuage with its appurtenances, in 
orguſey WOE "a, all and n which promiſes are 
not Worth in the aubole 1 | 
Then they further N that the ſaid John Hobbs, 
the father, in his life, by his obligatory 7 Weng NG 
lawfally indebted, became bound to one em 
Clark, in 1491. and ſo being indebted | tied, that debt 
to the faid Milliam Clark not being paid; whereon 
one Margaret Hobbs, widow of the ſaid John Hohbs, 
mother and guardian of che ſaid Marg! paid the ſaid 
debt of the ſaid, Jahn Hobbs FG the ſaid JYiiram Clark, 
and that payment was made 2 the ſaid Margares, as 
guardian of the ſaid Mary, while the 4 Naary 
was under the 1 of 2 years; and that 
ary. bis wife, Nor 
the ſaid; arparet, nor any of them, had any notice, 
nor ever knew of the bonds mentioned in the declara- 
tion, nor either of them, from the ſaid Burian the / 
inteſtate, nor from the plai intiff, nor from | any other 


erſon whatſoever, before. the payment of the ſaid 
made it the 8 of the executor, and therefore the f the ſaid John Hobb. ſi mad 
action ſhould have N e him ” * bond F 


own name. 


ing 2. *. 
Fraß — 8 of de bonis 180. 


Vie teſtator. 


efendant in error argued that , 


| 


ſaid Margaret to the ſaid William oy and there · 


fote pra Judgmen they ought not to by diſcha 
E ag op virtue of the-afore/ — 
— | 
o this plea the plaintiff demurred generally, — 
the defendants joined in demurrer. 
The yoanell for the defendants offered 


in the 2 __ 


| | pears the — pl chat the executor is charge- infifted . bee was naught, becauſe 
| able on his own contra#,and the bare naming him execu- was bro the plaintiff, as he becauſe in thi 
| tor does not hurt. Te is in $ ſuppoſed, where there | J-bet and i , Whereas it is laid down as à rule, 
: are promiſes of payment on fuch confiderations, that | 5 Co. 3. 5 argraue* 5 caſe, that in all caſes where 
the executor has afſe Pay and therefore not neceſſary to Executors ure forced to name themſelves as executors, in 
ever his having aſſets, for unleſs he had, chere was no actions brought by them, the writ mall be in the detiner 
: occaſion for fach a promiſe. o. Fac. 602, 6;3. only, becauſe the thing or damages recovered ſhall be 
; On an afſunipfit by an executor, judgment is Mony | . $6 debt for an eſcape brought by an adminiſtra- 
5 de bonts propriis, for it is all one as if the executor had tor, for an eſcape in the life of the. inteſtate, muſt be 
{ 285 « bond for the money. 9 Co, 93. Cro. Elia. ia the detinet only. Siyles 238. Marty v. Ht 
- 91, 400 | becauſe the plaintiff does not recover tb his o u 
| e plaintiff in error's council in reply obſerved, | In Cy. Fac. 545. Sir George Reynell v. Lanycaſthe, he 
| that the conſideration was not the forbearance, but the | that bringing an action by an executor in the debet k 
old debt, che debt of the teſtator, and that the promiſing detinet, where it ought to be in the detinet only, is not 
to pay c _ on * 8. 1 * 5 1 70 a ve | GA, and form only, but a fault i . 1 ver- 
confiderati udgment ons teſlator 1 and not aide 45 Iz, c. 1 5 
i 5 3 non repair, was in 32 time of the 8 ? 7 2 8 


when? Prog uſtice. The naming bim executor - 


luſage; becauſe it appears on the face of the 
e that the demand was a demand againſt him, on 


his own contrat?. | 
In effeR, the orbearance is the dnbderation of this 


e 8 without orbegrance no advantage can 
ome, of this atom Tad y. E 


as to her, Anh to be in che der * Attinet, bes 
caufe it is. brought on the hn by which the heir is 
bound, and is not brought ag aink her en auter * bo 
if the defendant had » an-executore ' And y 
ſuch. an aQtion is brought againſt an heir 1. 


Hard, 10 . 3. only, yet after verdit for the plaintiff thi 
Salk. 147. And to this opinion the reſt of the court would ode oe by flat. 16 1 Car. 2. e's. Then 
ſeemed inclined. ' But the r was PAINE) ls 22 of the — 's being un adminiſtratof; if 
Med. *ep. vol. 10. page 254. A þ adminittrator vides ind Alon in the debet and 4 72 
where it ought to be in the detine/ only, after = verd. 


kale, 2 Ge, Jobs Boland. 3th 5 uus, 


wu 


. 
win, v. 37 n 

the ſame 1 Tad, 4 wou wy | 
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e 
the defendant not having” demurred ſpecially, and 


. - '-*Thecourt were 


- 


\ 


aſſigned this cauſe of his demurrer. 
of opinion, that this would have 
a general demurrer, before the ſtatute made 


F * 


deen ill or | „ KATUTE man 
for the J endment of the lay; but ſince that ſtatute, 


- they all agreed, that an action brought as this is, would 
be good on a general demurrer; and that, in this caſe, 
the defendant having pleaded in bar, and not having 
taken advantage by demurripg ſpecially, and-ſhewing 
it for cauſe, it was welFerough., Thar it would be 


good after à verdict, by Pat. 16 & 17 Car, 2. rap. 8. 
I caſe cited, * N . expreſs, and yet hs is 
none of the defects" particularly mentioned; in that 
ſtatute, but came under the words (all other matters 
of the like nature, not being againſt the right of the 
matter of the ſuit). . Then that reſolution has deter- 
mined; that this defect is not againſt the right of the 
matter of the ſuit, but is of the like nature with the | 


omiſſion of a profert in curia of a bond or indenture, 
and the other things mentioned, 1 in the 
ſtatute 16 & 17 Car; 2. cap. 8. Then comes the act 


4 Anni cap. 16. for amendment of the Jaw, and 
'enaQs, that notwithſtanding many of the ſame de- | | | bt du 
feats (ſpecifying them) mentioned in Har. 16 & | to ien and Campbell? 2d. Whether there is any 


17 Car. 2. c. 8. the court ſhould proceed to give 
judgment, according to the very right of the cauſe, 
without regarding any ſuch defects, or any other of 
like nature, except the ſame ſhall be ſpecially ſhewn 
for cauſe of demurrer. This defect then, not being 
againſt the right of the ſuit, as was adjudged in that 
caſe of '1 Lev. 250. ' ought to be ſhewn ſpecially for 


cauſe of demurrer, if the party would take advantage 


of it. Beſides, the a& for the' amendment of the Jaw 
takes notice, that a defect in matter of ſubſtance 
ſhould not be took advantage of, without a ſpecial de- 
murrer; for it enacts, that the court ſhall proceed to 
give judgment, according as the very right of the cauſe 


and matter in law ſhall appear to them, without regard- 


ing any defect, c. except, &c. notwithſtanding ſuch 
defect, &c. might have been heretofore taken to be 


matter of ſubſtance, and not aided by fat.: 27 El. 


cap. 5. ſo as ſufficient matter appear by the pleadings, 
on which the court may give judgment according to 
the very right of the cauſe. Now here it appears, that 


the plaintiff has a right to recover, and to recover as 


adminiſtrator; and what is recovered will be afſets. 
And judgment was given for the plaintiff. Yide Raym. 


vol, 2. page 1392. 


4  » Trinity, 10 Geo. Seviniact v. Marſhall. 


This was an action brought againſt an adminiſtra- 
trix, who pleaded, that ſhe had not 4ſets on the day 
of ſuing out the original writ, where the action was 
brought by bill, and not by original; and for this cauſe 


the plaintiff demurred, and had judgment, Vide Mod. 


Rep. vol. 8. page 289. 


Hilary, 9 Ges. 2. The Bank of England v. Morice. 
The plaintiffs declare againſt the defendant as exe- | 
cutrix of Humphry Morice, her late huſband, in caſe, | 


for money had, and received by him to the uſe of the 
plaintiffs. _ A 2, 

The defendant pleaded a judgment and ſeveral 
bonds and articles entered into by Mr. Morice, par- 


ticularly a bond to Sir Milliam Morice, in the 2 | 


of 53,000 J. conditioned for the payment of 26, 500 

by inſtalments, all of which were paſt, and paid at Mr. 
Morice's death, except one of 5000 l. and another of 
1, 500 J. the days of payment whereof were not come 
at the time of the plea, ſhe alſo pleaded a bond to 750 
mas Wilſon in the penalty of 53000 J. for the pay- 
ment of 2, 500 J. at a certain day before the death of 
Mr. Morice; and a like bond to Duncan Campbell, 
in 3000 J. conditioned for the payment of 1, 500 /. 


at a day likewiſe paſt, and then concludes, that 


ſhe had not more than 1000 J. affets, to anſwer the 
ſaid ſeveral ſums, by the ſaid ſeveral bonds, articles, 
and judgment due and ayable. To which the 

r that on the day of exhibiting their 
bill, ſhe had aſſets of her late huſband, beyond what 


would pay, and ſatisfy the ſaid ſeveral ſums by the 
ſaid, bonds, articles, and judgment due, and payable, 
a 


e could make ſatisfaction to the plaintiffs. 
iſſue being joined hereon, the jury find a ſpe- 
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it may be dangerous 
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'cial verdict. That Humphrey Morice at his decesſe, 
was indebted to the plaintiffs in 28,993 J. 8 f. 1d, that 


the ett come to the hands of the defendant on the 


day 'of exhibiting the plaintiff 's bill, were 4,1 l. 
2 f. 5 2. that the money payable by the conditions of 
the ſaid three bonds, together with the penalties on 
all the other articles, and the judgment pleaded” b. 
her amounted to 22, 182 J. 10s. which being deducted 
from the ſaid 41, 152 J. 2 6. 5 d. there remained the 
ſum of 18, 969 J. 12 5. 5.4. that ſhe had not aſſets. to diſ- 
charge the penalties of thoſe three bonds, nor were 
they diſcharged; and that if the penalties on thoſe ay 
bonds were not charges on the afſets, then they find 
fot the plaintiffs, that ſhe had aſſets to ſatisfy them to 
the amount of 8,969 J. 12 s. 5 d. but if the penalties 
were charges on the afſets then they find for the de- 


fendant. . | T oy 5 py TR 
The cauſe was argued ſeveral times, and this term 
Lord . Hardwicke delivered the reſolution of the 
„ r bon arkr 
There are three points to be conſidered in this caſe, 
it, Whether on theſe 1 the penalties or the 
leſſer ſums ought to be conſidered, as the debt due 


legal difference between thoſe bonds, and that to Sir 
Allan Morice? and 3d. What judgment the court 


can give on this verdict, conſidering the opinion they 


are of ? | | ORE . 

As to the firſt, there is nothing more certain, than 
that when the day is paſt, the penalty is the debt, and 
the remedy is in equity. It is admitted the defen- 
dant might have pleaded the obligation ods z but it is 
contended, that here ſhe has claimed only the lefler 
ſums. And my brothers Page and Probyn, and my- 
ſelf, my brother Lee (declining for particular reaſons 
to give any opinion) think, that the penalties on theſe 


two bonds ought to be conſidered as the debt at law... 


The ancient way of pleading was only to ſet out 
the bond, and ſo are the old entries, I cannot find when 
this was departed from, but believe it was when the 
judges found what inconvenience it was to plaintiffs 
in not ſetting out the Whole; as appears, by the caſes. 
of Page v. Denton, ad Parker v. Atfield, from which it 
was argued for the plaintiffs, that when the condition 
ſhews what is due, why ſhould more 4% ts be covered 
or how are ſuits in equity avoided... This weigh 
greatly with me a long time, but on great delibera- 
tion, 1 am of opinion, that thoſe obiter ſayings are 
not ſufficient, and that this way of pleading may ſtill 


have great uſe. | „ 
The plaintiffs cannot have oyer, becauſe the defendant 


| is not ſuppoſed to have the bond, and therefore makes 


no profert of it; he cannot tell whether it be a bond 
for payment of money, or performance of. covenants, 
and muſt therefore be forced to bring a bill in equity, 
for a diſcovery to reply by. All this is avoided by the 
ſpecial way of pleading, and therefore ſatisfies the ex- 
preſſion, that it will fave many a ſuit in equity. The 
penalty is a ſecurity for coſts, and on the act for. 
amendment of the law, ſome coſts muſt be incurred, 
before a motion to pay can be received, and this is a 
loſs he may ſuſtain by taking it ſhort on his plea, 
without putting the plaintiff to ſhew ſome. fraud 
or us to blend the rules of law 
and equity together. 3300 
The caſe of Page v. Denton, at firſt, ſight ſeemed 
ſtrong for the plaintiffs, but conſidering it as a bond 
to the executor who would retain, and not a bond to 
a ſtranger, it could not be replied to as a fraud, for it 
was payment in his hands, and the ſame as if a ſtran- 
ger had been paid the leſſer ſum and intereſt. 
The cafe of Thompſon v. Hunt in 3 Leu. 368. (and 
which is mentioned as law in Lattu, 450) is ſtrong 
for the defendant, for though there the penalties were 
only pleaded, and the conditions 9 pg the repli- 
cation, whereas here it is all in the plea; yet that 
makes no real difference, for when in the rejoinder 
the defendant took iſſue on the penalties, he admitted 
the replication, and ſo made it part of his plea. . 
It was inſiſted here, that the defendant by the man- 
ner of her pleading ſeems'only to claim a protection 
for the leſſer ſums, and the concluſion of her plea re- 
lates to that. This at firſt ſeemed to have. weight, 
but on a nice inſpection, there appears a variation in 
the expreſſion, one being due and unpaid, and the 


4 D 


other due and payable. But there is a more ſubſtan- 


- tial anſwer, for as to the artſcles, the penal fue of. 


and therefore the general words 

cannot ſometimes refer to the penalties, and at other 

times to the Jefſer ſums. And though it was objected 

| that there js no precedent f a replication for fraud, 

where the condition is ſet out, it may be anſwered, 

that there never was a precedent of a plea worded as 
18 18» 


them are averred due, 


geg, he pradiice at »/f Nins on Pline adminifravit, | 
Which leaſe the lefſee covenanted to pay the rent in 
| Londen ; B. ſold his reverſion, and the Agnes brought 


it may be the executor deſires nd more allowance, 
to avoid a. ſuit in equity. And on the trial in C. B. on 
the ſcire facias there, it appeared the leſſer ſums had 
been received, and the bonds delivered up. 


W hatever therefore my firſt thoughts were, and how 


much ſoeyer the law of executors wants alteration, we 
think that as to the two bonds which were forfeited, 
the defendant. muſt have allowance for the penalties, 


_ 2dly. The next thing to be confidered is, whether the | 


bond to Sir Willkam Morice differs from the others, and 
we are all of opinion it does, inaſmuch as there the 


former inſtalments were paid, and as to the other two 
the time was not come for payment; and it is no more 
than a bond for payment of money at a time to come, 


which is certainly pleadable, 1 Noll. Abr. 925. Cro. Car. 
363. But then ir ſhall cover ho more than is due, for the 
force of the bond is ſuſpended till the condition is bro- 


ken, which appears by the manner of pleading it, Cro. | 
Elix, 315. where the claim is only for the 20 J. in the 


condition, 3 Lev. 57. Here it is in her power to ſave the 
penalty, and aſſets ſo to do, are admitted by plead- 
ing it will be 2 deva//avit in her to ſuffer the 4 %t to be 
further charged. 1 Vent. 198. 2 Lev. 139. Another 
reaſon to diffinguiſh this is, that by fraud could not be 
replied, for it id no fraud not to pay before du. 
Zadly. The laſt thing is, what judgment can be given 
en this opinion, and this is a matter of great diffi- 
culty, for the % tt are found in one entire ſum; ung 
the queſtion is, Whether we can fever them, or muſt 


% 


not award a venire de novo The caſe of Hays, Hilary,” | 
1 Strange, vol. 2. P. 843, is in point, where the 
court made the jury give two verdicts; one for the | 


and the other for the defendant ; and we can' 


King 
20juff the allowance to be made without introducing or | 
ſuppoſing any new fact. The caſes of ſevering da- 
mages, which are intire, are ſtronger than the diviſion 
of aſſets. In Townf. 2 Jud. 117, 151. 189. the entries 


are that in Thomp/or, and they warrant our givin 
judgment in the manner that is prayed on the beha 


of the plaintiffs. © And judgment was entered atcord- | 
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On riens per deſcent, i. e. nothing by deſcent, pleaded, 


it appeared that the anceſtor deviſed the lands to the 


heir, for payment of debts; and the court held, that 
notwithitanding they were a charge on the land, yet 
the heir was in by decent; for the tenure is not al- 


tered. Ihe caſes cited were, Salk. 242. Hob. 30. Dy. 
124, Sti, 148. 3 Lev. 127. Me. 614 Cro. Elia. 
833, 919. 1 Roll. Ar. 626, J. Lutws: 797. Cres. 
Care 161. 2 Mod. 286. Lord Raymond 728. And 


the ſtatute of King William only charges other de- 
viſees. Vide Strange, vol. 3. page 12709. 
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A determination on offignments under Stat. 32 Hen a. 


The Er made a leaſe for years, and afterwards 
aſſigned his reverſion to V. R. Adjudged, that all con- 


ditions; and covenants between the leer and leſſee, 
which concern the thing demiſed, or rent reſerved; 


| 2s for inſtance, conditions or covenants for repairing» 
Cc. paying the rent, &ce-are annexed to the reverſion, 
9 5 e 1 2 *. % ' 1 2 W, r 


o 


«© 
r 


— | + Afﬀterwards. the le 


13 


\ *. 


7 
* 


| by this Natute, and paſs with it to the aer fo that 


he may take the ſame advantage of them, as the leſſor 
| himſelf might have done before he made any afſſion- 
ment, but no collateral covenants, as to pay a a 
 in'groſs,"&:.-are transferred to the rovertion by this 


- 
= 


Hilary,» . A. Barker v. Domer. 
B. made. a Jeaſe for years of land in Jreland, in 


an action of covenant in London for the rent; the de- 

fendant pleaded: to the juriſdiction, that the lands la 

in Lreland; on demurrer, the defendant's plea was ad. 
ged good, this being a lacal . covenant and adheres to 


che land. The for himſelf could not have main- 


| tained an action on this covenant in England, and the 
ſtatute transfers it to the agnes in the ſame plight that 
the le/for had it; and the payment being to be made in 
Landon alters not the caſe. Shower 191. Vide Salk. 
.. ² in ge IL e 


Michdelmar, 3 l. & M. Hannan v. Wodford. | 


And the Ron was, whether this aſſignment was 
£909 DER te N | 
It was compared to an intere/ſe termini ; and that 
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had his eſtate again, the mortgagee, without any law- 
ſon, and died ; and 


Hut on the other fide it was ſaid, that by the re- 
turn of the Liberate, the ' adminiſtrator had no, right, 


Be poſſeſſion in law. | 
I I he. proper: way had been to bring an gje&ment on 
the liberate to recover the poſſeſſion, and then the 


al- 
|. /ignment had been good; and of this opinion 71 


7 


court. Plato. 423. 
vol. 4. page 48. 


un, 3 U 4 W.& dl. Clem v. ch. 


1 Inft. 270, a. Vide Mod. Rep. 


il! ß | of 3; 9 
In an action of covenant ; the caſe on the pleadings 


A copybolder in fee made a. leaſe of a meſſuage for 
| twenty-one-/years z warranted: by the cſtom, and the 
leſſee covenanted to + during the term. 
or granted the reverſion to his 

_ ſon, who ſurrendered to the plaintiff, who brought an 
action of covenant againſt the leſſee for not repairing, 
and whether the action would lie or not, was the prin- 
ind SE [Ä 
- T hes doubt - aroſe on the tenure of the meſ- 
ſuage, which. was copyho/d; for if it had been à _free- 
„the action might have been well brought by the 


—y 


- aſſignee of a reverſion againſt a leſſee for years, after he 


| | bad affigned the term, notwithftanding'the leſſor or his 


 affigns had accepted the rent from the offgnee of the leſ- 

ſee, and this on the genera] words of the ſtatute of H. 
8. which gives the grantees and 4/fgnees of reverſions of 
lands, tenements, and other hereditaments, the like 
advantage againft leſſees by entry for non-payment of 


« $-% : 
* 11 
6 8 
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rent, as the leffors or grantors themſelves might hare. 
* FE Nen a, 139 75 Now $ 
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reverſion by fine, for = in .arrear. On — defen- 
dune putting in an ill pl 


ea, to which the plaintiff 
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Nov, whether copybold lands may be comprehended 


in theſe ral words, was the chief queſtion. - 
Firſt, jt yas premiled, that without dhe aid. of che 
/tatute, a grantee of a reverſion might bring amaction of 
debt; tor ſo was the /aw before this ſtatute was made; 
and it was grounded on this reaſon, that wherever a 
man was intitled to a reverſion, ſo that he had the 
rent, which was MRO ys N eng 

_ the aw, there aw did likewiſe create the pri- 
— on purpoſe to maintain an action of er 'the 


} £ 


Lwogueſtions were made: 
aft. Whether this ne halts with the reverſion ; 
ſor if ſo, then the W being a grantee of a tevet- 
ſion, may.bri cas action at common law. "i Ny * . 
ad. Ik not, then eee 
a copyhold is aided N or: « 8. ka 1 0 50 
Per curiam. A copyhalder hath genen the? 
he hath, it in the pes, and this eftare is now fed and 
eſtabliſhed by the ee and therefore it is reaſonable 
to conſtrue him to be within the equizy of this ſtatyte; 
and the rather, becauſe of late = pa 00s oo has 
within the //atute de donts, 8c. And ſo; without further 
| ago . erred, was given for the plaintiff. Made 

Mad. Rep. vol. g. p. 830. a 


Eafter, 4 W. & M. Pucher v. Touey. © Error. 

On a writ of error, me W age in 5 
Pleas, in cauenant, wherein the plaintiff declared, 
that by an indenture, bearing date the gth of 'Fuly, robo, 
he demiſed a houſe in the pariſh of St. Martin's, Wc. 
rendering tent, with a covenant for payment thereof, 
to R. Gill, who aſſigned to the defendant; and for rent in 


arrear for three years after afſigngent, he brings covenant: | 


the defendant, as to, part, pleads he owes nothing; and 
as to the reſidue, an ofiement over 1 0 ebe 
The plaintiff demurred, and judgment, by three judges 
io 0 our of Pleas, for. the plain; and it was 
urged for the defendant here, who was plaintiff below, 


that there was a privity of eſtate, though no privity of 


tract, between the affignee of à term, and the leſſor, 
Yor ho ca o him Tor a tenant, which continues, 
_notwithſtandipg the a//igument, FY notice of it; as if a 
tenant makes a feoffment, the lord fhall avow un him 
for rent in arrear, till notice of it. 3 Co. 23. g. and fo 
it was adjudged in the caſe of an affignee of a term. 
1 Sid. 339. by two juſtices; and Twiſaen's reaſon to the 
contrary is not good, that the leſſor had a remedy by 
diftreſs ; for there is no reaſon that the leffor, who had 
two remedies, ſhould be deprived of one of them; for 
he cannot have debt, where the party to whom the 
term is aſſigned is not known to. him; and perhaps 
his remedy by d:/ireſs may fail, where the affignment 
is to a poor man, who is not able to manure the land, 
or by indigence, or otherwiſe, ſuffers it to lie freſh, 
and then the leflor ſhall be without remedy. by di/- 
treſs, or by action of debt, and ſuch notice ought to 
be pleaded, as in the caſe of Marrow v. Turpin, 3 Co. 


Per curiam. The debt lies by the leffor againſt the 
aſſignee, only on privity of eſtate, and when this 
fails by the a//ienment over, the action is at an end; 
and is not Jike an avowry, which ſhall be made on a 
erſon certain. That of Sid. 339. was haſtily re- 
olved by two againſt Ttuiſaen, and the bar thou 
it new law. The leſſor is not at ſuch great prejudice 
as is pretended, for he may diftrain, or have covenant 
againſt the leſſee, or his executors ; and if there be 
no covenant for payment, he may have debt. againſt 
the ſecond qfignee, when known; and if that were 
not ſo, it was bis own folly that he accepted the firſt 
aſſignee for a tenant, by which he gave him a liberty 
affenment. to the other, and diſcharged the leſſee. 
9 the judgment Was reverſed, 5 Vide 
Raf. vole 13. page 23. 2 Salk. wal. 1. page 
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In this S dien the plaintiff declared of 2 


plea good: but otherwiſe, ſince the words, after thea/- 
' Box are nat in 7 5 | of | lle 


not ſaid that the plaintiff had notice of the afignment ; 


- afignable in point 


after the * — for the defendant muſt either tra- 


| plainuf had not replied, this plea had been ill; but 
he ſays, that the defendant affigned 


and Roteby, that the /z/or ought to have notice, Judg- 
ment for the defendane, Vie 


Trinity, 13 W. 3. Between the Pariſhes of Caifter and © 
n e Retles. 0 „ . in „ | 


red, the Chi, uſtice obſerved, that the plan- 
ö tiff had not ſet forth. an attornment, without Which 
the geverſſon could not pe. 
The N N r | | | 
| argued, that this being an action © covenant, it wat 
e on the privity of contract, and differed 
from an action of At, which is grounded on the 


. privity of ate. Ka ER 
| Hobs ief Juſtice, ſaid, unleſs the reverſion 
palled by the q//egnment, the covenant cangot pals, for 
there is nothing Whete with it can be transferreg. © wi 
| 5.50 cuniam. As nobody appears for the defendant, 
let the plaintiff take judgment, Vide Salt. vol. 1. 
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defendant as aſſignee of a term, being executor of the 
fuſt leflee, in which the plaintiff Jeclared, chat he 45 
miſed A meſſuage to ohn iy the term of 
twenty one years, rendering 60“. ger annum tent; 3 uw 
that terwards, viz. the 2 af Fab the whale reſidue 
of the aforeſaid term of years came.by offgnment to the de- 
 tendant.; and this action was brougnt for gent due at 
the Michaelmas following, . The defend ant pleads, that 
before the afore/aid 7 U1 payment gf the rent, ar before 
any part thereof” became due, ſhe alligned ber zwhols in- 
tergſt and term for twenty-one. years to J. F. viz. 2 Fune, - 
| and that the, ofiznee accepted it, &c, "The pliinti 
replies, that the defendant 4 nad all the right, title, 
and jnteroft of her the ſaid Mary (viz. the deſendant) 
in the declaration aforeſaid meintibned," and expreſſed, 
to. defraud the plaintiff. The . d:fendant 'rejoins, and 
traverſes the fraud, on which the Plainziff demars, The 
- plaintiff's council took exception to the plea, becauſe 
it appears that the defendant Męned before the term 
was gligned to her by the a/ignment of which the lain= 
tiff deglares, but ſhe does mas [a that ſhe (ud alter: | 
now it may be that it was re- aii gued to her again on the 
| fi. of July, whichvis very conlittent with her plea, and 
then ſhe ſhall pay the plaintiff his cent, But if che 
plea had been, that after the defendant was Agne, The 
Mn, viz. ſuch a day, which io fa? was before che 
day of the e to her mentioned in the pfaintiff ; 
declarations ere the vi. had been void, and che 


OD I OO pry 


* 


Halt, Chicf Juſtice. This ples ought to have fd. 


verſe the Mnment mentioned in the plaintiff's: decla 
ration, or confeſs and avoid : and therefore here, if the 


the plaintiff has aided it by his e where 
Ahe right, tirle, 


and interęſt of her the ſaid Mary in the daclaration r 
ſaid mentioned and . j and he obſerved, that the 
ancient method of plead ing Mgument was by virtue 
whereef, the afignee entered, and was poſſeſſed; but that 
is diſaſed now; for the nes has the eftate in him 
before entry, though not to bring treſpajs : and if 
there be an agreement between the r and leſſee, that 
the lee ſhal pay the rent at the beginning of every 
year before hand, When the Ie at the end of the firſt - 
car pays his rent, (which he deſigns for the year fol. 
owing) yet in judgment of law it is rent for the year 
paſt, and fo the leſſee in judgment of law pays no rent 
for the Jaſt year of the term. V 
Rokeby, Juſtice, took exception to the plea, that it is 


and he fajd, that it was adjudred_ in C. B, Tovey v 
Pitcher, that in ſych [caſe hes ag 10 be notice, 
and therefore judgment was given by Pallexfm, Powell, 


Kun. wol. 1. þ. 367, 


r Holt, Chief Jyſtice; A bond, thot c 

| intereſt, yer is a chbenant, that 

the aſſignee Hall receive the money to his own uſe. 
. Gs # *' #5} 1 * 9 


a 
71 


Pia Nun. vil 1. . % 
r Mihaela, 


oy s * * : = 
. & 4 1 poo a : | 
\ : * = * * Pn _—_— 
x , 21 4 8 8 f 8 * 41 
tu $44 11 Ann. Parker v. Lily. Erro 
Mabaelmat, 1 . 6 Fxror. 
© 1 . 7 "ID. BE . 3 


A man affiens a bond to B.; B. ſues this bond in the 
2 of the aſſignor, and has judgment. A writ of er- 
ror is brought, and jud t affirmed 
tion taken dut, but before it Was returned, the a/- 
fignor gives a warrant of attorney to confeſs ſatisfaction 
on record, which is accordingly done, 
Ne taken out to, ſtop the execution, and now 
e 
following objections: 
Iſt. pe ane after | | 
the affenor to give a warrant of attorney to acknowledge 
ſatisfaQion ;. and for this 1 Keble, $03. was quoted. 
But as to this, it was ſaid, that the A/ignment was 
matter of equity, and was more proper tor any 
than for this court; and a late caſe was quoted in C. B. 
where a bond was taken in truſt for another, and 
the obligee * are — ſuit on * yon was pend- 
ing; it was held that ce/iuy que truſt could not go on in 
= action, becauſe this — could not take notice of 
the 
appeared. to be ſo on record. And of this opinion was 
S burt. 3+ nid ti. 46 1 
In favout of the motion, it was further inſilled on, 
that after execution had iſſued, it Was not regular to 
grant a ſuperſedeas without +a judge's. authority, on 
which the court took time to enquire into 
tice. Vids Mod. Rep. vol. 10. p. jm 


MMcbaelmat, 12 Anne Turner v. Goodtoin. 


This caſe had been argued laſt term, and came now 
to de ſpoken to again. It was on an action of debt on 
bond, conditioned for the payment of ſo much 


n i ho 60 ee ee 


The council for the defendant inſiſted, that the 
aſſigning was a conditio Tee to the payment. 
It was ſaid; that in th 
proper and ſignificant words to make a condition, 
either precedent or ſubſequent ; that therefore it ſhould 
be taken either one way or the other, as would beſt 
anſwer the intention of the parties. 
No the intention of the parties undoubtedly was, 
that the plaintiff ſhould have the money, and the de- 
fendant the judgment. But now this intention could 
never be ſupported, taking it to be a condition /ub- 
| 2 for. the money once paid, cannot be brought 
ck again in caſe the judgment ſhould not be affzned 
Over. 0 ; | - 
The law lays ſuch a ſtreſs on the intention of the 
parties, that it will interpret words, not at all pro- 
per to amount to à condition, rather than the in- 
tention of the parties ſhould be violated, as the caſe 
of Co. Lit. 24. a grant of an annuity pro concilio 
im ndendo. | | | 8. N ' 

t cannot be objected, that the defendant ought to 
have concurred in doing this a4, and requeſted the 
plaintiff to @ffign c. becauſe this was an act that it was 
in the power of the plaintiff to perform alone; for 
the judgment would, immediately on the aſignment, 
veſt in the defendant, before his acceptance of it; as 
in the caſe of Butler v. Bale. 7 

The plaintiff*s council inſiſted, that the defendant 


was bound to do the firſt act, viz. to offer to pay the 


oney, though he aknowledged that the payment of 
the money, and affignment of the judgment, were to 
be concomitant acts in the execution. 9 144] 


He relied on the replication of the plaintiff, Which 


the defendant having demurred to, muſt be admit- 


ted to be true. In this replication, the plaintiff ſays, 


that he was ready to offign, &c.. and requeſted the 
defendant to pay the money, which the defendant. 
refuſed.  'T his refuſal the council infifted to be an ab- 
ſolute refuſal, and not a conditional one, viz. unleſs 
the judgment was affigned. And this abſolute refuſal 
of the defendant. to pay the money, he inſiſted on to 
be a ſufficient diſcharge to the plaintiff, from pre- 
paring the an nt. 
In x 1 Thorpe v. „ moſt of this 
ſort of learning is ſtated. Adjourned. 
In Eaſſer term following it was agreed on both 


I v 
o : 
* 


ſides, that the queſtion Was no more than this, who 


ment affirmed. After execu- 


: 


and on this a 


court was moved to ſet aſide the ſuper ſedeas, on the | 


or of any other plaintiff than the perſon who 


the prac- 


e obligation there were very 


N 


, 


: 


aſſignment the court will not ſuffer | 


> The cafe chiefly. relied 


to ſhew this, ſeveral au 


68, 


is always paid firſt. 


3 Leon. 234. Wey. 52. 


z W 


I 129 


| . was obliged: to de the firſt ac ? for if the judgment 


was to be a/feened before payment of the money, then 
judgment muſt be for the defendant; but if, &. 
For the defendant it was ſaid, that thoſe aQs of 
paying the money, and 'a/fenng the judgment, were 
alternate acts, which cannot go on in an original path, 
but there muſt be a priority in law. That in /aw, 
proper and formal words. of condition, are not re- 
uired in wills, grants, or contracts. Not in wills, 
ro. Elia. 46, 454. 2 Roll. Rep. 68. Not in grants, 
1 [nft. 204. a grant of an ery, pro conſilio impen- 
dend. The reaſon aſſigned 3 was not a good 
one; the true reaſon is, the implies a condition, 
becauſe elſe there would be no remedy. 5 Rep. 78. 
Gray's caſe. is | ere Ig 
1 on for the defendant, was, 
14 H. 4. pla. 19. which was à debt on bond, Con- 
ditioned, that if the defendant reſigned his living by 
ſuch a time, for a certain penſion to be conveyed to 
him, then, &c. e 
For the plaintiff it was urged, that the words a/- 
figning the judgment, did not make a condition pre- 
cedent, from the neceſſary import of the words; and 
ines were quoted, where 
this way of expreſſion was uſed; and yet not held a 
condition precedent.” 3 Cro. 204, 454, 146. 2 Roll, 
%%% OO: non TX 
1k Objeftion. The condition of a bond is always 
to be taken in the ſenſe that is moſt favourable to the 
obligor, which is, that this ſhould: be a precedent” 
e oiroeoy fk 40 5; | 
Anſiwer. This rule is generally true, but not 
; Nen #46 b5i vt Het 25. 124F 5% fg 1 4 
2d Objettion; If the money muſt be firſt paid, the 
defendant is without remedy ſor the judgment, 
Anſwer. No; for the plaintiff, in that caſe, be- 
comes a truſtee to the defendant for the judgment he 
22 of the judgment being only a deed, to mani- 
teſt the truſt, (But to this it was replied, that this 


7 


was not a remedy in law, but equity). 


 Affening over a thing in an action, interpreted as a 


covenant againſt the gor; and therefore if the 
money be paid, and no judgment ęgned, it is 2 
breach of covenant. In caſe of a mortgage, the money 
This aſnment muſt make mention of the money, 
as paid firſt; ſince otherwiſe it will want a good 
conſideration, and be void, for it will be Maintenance 
23. C 552, 170. 34 H. 6, 
30. Bro. Main. 8, 1 Bull, 187. (To this it was 
anſwered, that the igument need not recite- the 


money as paid, but only the bond, and the ſpecial 


agreement). 


Tel, This difinfim was offered, by the plain- - 


tiff 's council, in anſwer to ſeveral caſes; that if by 


the agreement of parties two acts are to be done, and 
the time is limited for the doing of one, and no time 
fot the other, there, if the nature of the thing will 
bear it, that thing is to be done firſt, for which the 
time was limited. 1 Ventris 147. 1 Saunders. 319. 
1 Lutwyche 251. 1 Cro. 384, 5. 2 Saunders, 350, 352. 
1 Lutwyche 490, 565. Vo: $6217 ty Dat 
In the following term, judgment was given for the 


plaintiff. Vide Mod. Rep. vol. 10, pages 190, 22272. 


vp Triniy, 13 u: Miles v. Williams. A 5 


In an action of debt on bond, brought againſt the | 


defendant and bis wife, in Trinity term laft, to which 


they pleaded a diſcharge by the bankruptcy. of the hu/- 
band, and conclude, and this they are ready to verify. 


2 


* 
- 
* 


offered the following objections. 


4 
*, 
* 


1 
Lg 


To this plea the plaiatiff-demurred ſpecially, and 


1ſt. Becauſe a bond entered into by the wiſe, while: 


* 


he was ſole, is not diſcharged by the bankruptcy of the 


Adly. Becauſe 
| plea to the 1 5 
And this term, Par 
reſolution of the court. 


they. ought to have concluded their 


the Nueen, and conſequently diſcharged by the bank« 
Los the huſband, . 25 e rr role ad) 
Ll The 


— . — 


< SIE 
52; 5 I 


— — 
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The words of the faturt: are, ſhall be diſcharged 


from all debts by him or them, dug and ow} 
at the time that he, thy or they did become banke 


bis queſtion | therefare will be, ; whether this be a 


debt due and owing at the time of the bantrubtry. 
It has been ar by the bar, and very reaſonably, 


that if debts. due to the: bankrupt's wife, are Men- 
able by the commiſſioners, than it is reaſonable chat 


debts owing by the 4ankraupt's wife, ſhould: be diſ- 
5 eg . to know, whether a debt due to the 
wife of the bankrupt be aſignable, che intention of the 
Aatules 13 Eltze cap · 7. , and 1 Jac. cap. 15. muſt be 


conſidered. 


By flat. 1 Far. wbieh is explanatory of that of 


lis. it is provided, that the commiſſioners ſhall have 
power to 


nefit of the hantrupt, by what perſon or perſons ſo- 
ever, or in what manner and form ſoever, to the uſe 
of the n — _ the ſaid a Pe ; as ayj- 
poſition, c. ſhall ſo veſt the property, Sc. in t 
Te „8 fully, Sc. as if the ſaid bill; bond, r. 
yhereon the ſaid debts ſhall ariſe and grow due, had 
been made to, with, or for the He. 

Now the intention of this a# parliament is plain- 
1y this, that the bankrupt being not thought a proper 
perſon to be intruſted with the management of his 
own eſtate, for fear he ſhould defraud his creditors, 
therefore the act puts the commiſſioners in the place 
and ſtead of the bankrupt, and conſequently . whatever 
eſtate the huſband can turn into money, in order to pay 
his debts, the ſame is afignable by the commiſſioners. 

The beſt way of interpreting fatutes, is by the rules 
of common law, in like caſes. EDIT, / 

Thus the ſtatute de dowis, which ſays, that a fine 
levied of intailed lands ſhall be to make his right void, has 
been interpreted not to make a nullity, but a diſcon- 


tinuance; becauſe at the common law, if a biſhop ſeized 


in right of bis church, or a huſband of his wife, had 


aliened by fine, c. it was but a diſcontinuances 3 Co. 


on: and thattels, lands and tenements of the perſon out- 


7 


The contrary. opinion, that it is not affenable, pro- 


motes no good end in the world. | 


outla wry of one, where there are two dbkpers, 
That a debt due from the banktrupr, md 
within. the att, appears from /tatute 10 Ann 
a declaratory 
with his wife. 50 x 
Another objection has been taken, that this debt 
ſhall ſurvive to the wife, if the huſband die before 
he [recovers it, and this conſtruction will deprive her 
of this 8 3 2 4 
The anſwer-is, that the by/baxd might by his rehgſe 
have difct this' dr, now this is a diſcharge of 
the legiſfature, applied in caſe of his debt s 


* 
> * F< 
a3 2 


: 


another, is 
er cap. 5. 
Jaw, but this is his debt, as he is one 


. 
— * x IN EI 


rant and gn, or otherwiſe: to order or 
Aiden e dun, ee 


* 


— 


| is, No, for I am of opinion, that ſuch ati 


intermediate offs 


to him 
plea the plaintiff demurred. | 


1. N 5 demurrer, —5 — ] y 
and altogether immaterial, for if the defendant + 
' the land by ic 44 

is ſubjeR to this covenant; therefore he ſhould have 


{i MP 


| 


| tndorſe this note. 


The /ignee bas the ſame remedy to aner it that 
* L were A wa 8 Aus tis 3 4 N | 
Ik a Note be payable to 2 „or order; and (he 
afterwards marries, her huſband 1 propet perſon to 
Now chat this debt due from the wife is difcharged 
by the bankraprey, ſeems to me to be eleater than that - 


- 


a debt to the wife ſhould be afienable, Mt.. 

For this conſtruction makes for the benefit and in- 
tereſt of the banirapt's creditors, and wife.” As to the 
bankrupt nothing can be harder, than chat be ſhould 
be ſtripped of every thing, forced on oath; and at the 
peril of felony," to make 2 full diſcoveryg at 


| | Ab job Aa, ery, vi +. after 

| all, not be diſcharged.” The intention of "thi N 

is only that the love of liberty mould conipel a | 
yh ZB 8 28 n ? 


diſcovery. | We To e 
The di r trups ſtande on this reaſon, 

hat he is ſtripped of every thing that ſheuld enable 
This reaſon holds equally to all che debts for 


1 


6 


which he may; be fued. 


This expoſition is better Hkewiſe for the creditors, 
for if ehis debt be diſcharged; then à creditor of the 
wife is a creditor within the /fatute, and entitled to 


come in for an equal proportion, which is fur more eli- 
gible than an action 


, which is of no uſe, unleſß the wife 
ſurvives, and perhaps not then neither. 

As to the wife, that this expoſition is beneficial to 
her is ſo plain, that it bas been urged as an vbjecHiong - 


that it will be too beneficial, | 


Whether this be a temporary diſcharge. during the 
coverture, or a perpetual one is not now a queſtion ; 
but I am inclined to think it a p one; nor is 
this unreaſonable, for the lab on the debt as 
paid ſince the creditor is let into the.common fund. 

As to the abijection, that this may be a fortune to a 
woman. The anſwer is, it is very reaſonable, chat 
ſhe ſhould ſhare in the advantages, as — as Aa 
vantages of the bankruptcy. rt. 
If a ſuppoſition be made, that a woman may, pre- 
cedent to her marriage, put her eſtata intd che hands - 
of ru/tees for her ſeparate maintenance; and ſo ber 
debts will be diſcharged by the „ and her 
eſtate out of the reach of the creditors. Ihe anforer 
or 


- 
& 1 * wi. ot * 


Uulent. | 147; E 

As to the aljection, that this diſcharge is a per/onad 
privilege, and therefore not communicable to the 
wife: the anſwer ia, that her diſcharge is neceſſarily 


— 


conſequential on his. | 
8. As to the 5 
of opinion, that the plea of the defendants in 


A FO) 
Jecand poim, the court were ainanimouſly 


b 
was naught, for not concluding to che country; wr 


| therefore on this ſecond print (being ſpecially affioned for 


cauſe of demurrer). Judgment was given for 

tiff. Vide Mod. Rep. vel. 10. page 243. 88 
Eger, 2 Gen, Loughkv. Srl. 
A leaſe was made to . R. and afterwards the leſſor 


plan- 


brought an action of covenant againft the Mznee of an 


The defendant pleaded that this leaſe did not come 
by any me/ne -offignment of the leſſee, to which 


And it was infiſted by his council, in order to 


was too g 


y- an ofenment from the original leſſee, he 


2 8 leaſe 3 IAN to him, _— | 

at not come to mejue affienment, and 

ſo 'is 3 Sand. 238, 285. & 2 Gela, 80. „ 

The defendant's council argued; that in an action 

A covenant againſt an afiynee of 3 Ae, the plaiptif 
ſpeciahy ſet forth, all the intermediate affon- 


_ ments, and ſhew how the defendant came to the fand, 
| and not as ane !. ̃ POSI INTE .£ I 


g Pe Mellon 
But the court were of opinion, that theYechatatipts 


was good sgainſt dhe defendant, as per general, 
| becauſe Ry OS a flor Bay at 
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gn” ©. Y 
mnenty,. REES). 5 
„ | 8 þ 5 M4; * 85 There 
2 " 


There was no ju ova thts 0 
i Trinity term following an objection was made to the de: 
ation, biz. That the plaintiff 7 "eons on 
e for years as to come, when by the v 

3 Co leaſe was i wn by the ef- 
N of time; therefore he had derlared on another 
leaſe; but the court gave no judgment as to this point, 
but ſaid, that in all actions of :trever, the uſual form 
of declarin was, that the goods" came to the de- 
ſendant 4&y #3 5 but it would certainly be an im+ 
material plea, if the defendant ſhould deny the find-+ 
ing, as in Sqund. 238; Ce. 14 217. 3 8 
55. f. * Nod. 1 88 e Ab: 


— — — * 
_ : 1 1 5 1 4 + 5 4 a * " N 
7 © * 4 
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Eon, is, & MM. cle v. . | 990 


A motion was made for a prohibition to the 
Court of Landon, to ftay proceedings where 91 
tached the debt of the — becauſe it aroſe "+ of 
the zac ion; but it was denied, becauſe. c} 
Nut was ſry le contract, whi h follows the perfon 
of the e ide m_ Vole 1. page 57. 


+ 


Wo» 7 15 3. nue. vo Lewis. ng ag 


ntiff was indebted to one \Goftwright, 
| A owing to by the e 455 
aintiff dies 4 "ns ate, and right entered a caveat 


2 the Gy 


pl ogy > this debt in, t 
and on default, has jud 
actor, the 8 granted 


* to Alice 2 who . this ad 25 
of indabitatus afſumpſit againſt the 2 nn FI 
pleads this , fore: a attachment, in þ 


oreign 2 in this ca Was 
Ce en 

not to be liable oyer to the plain r n 

i, They ſaid, that this faregn Lage had the 
approbation of all courts, for more th o yeats, 
and there was no inconvenience, for i the fendant 
—. whom the my ond is ſued. comes within the 
| dave hs . 2 ot. 2 ſets fas ant the: 
the bt, * 
* ly. 191 * it had been allowed in acl 
of the very 15 "nature, Calihrop. Rep. 66. 
though it may bo objected, that this may work a de 
tavit in the adminiſtratrix, for by this means a debt on a. 
femple contract may he ſatisfied before: a debt on / | gar 
5 1 that the Prag dag lf l a Bt 11 

cad, in an ation inſt her; plene caminiftre- 
— i. e. that ſbe has 0 ee for ſhe is Af 


chargeable for more than what comes to her han 
And by 5 Ce. 5 caſe, the adminiſtrator is boun 
by the cilom 4 1, to pay a debt by ſimple contra,” 
as well as a 4 And although in this 
caſe it may be objected, that the ordinary was not liable 
to any 2800 of debt, they anſwered, that by 10 EA. 

2. cap. 19. the 5 is liable, fo Jong as he hath 
assets. 2 HH. 397. t they ſaid, that admitting that 

is : in the attachment was erroneous, .never- 
chelels ſo long as it continues in force, it ſhall bind 
the parties; for Which ny: * prayed judgment 
for the defendant. 

The plaintiff's council "a. ift, A foreign attach- 
ment cannot charge any perſon but a debtor, and 
the ordinary is no debtor before goods come to his band. ; 
5 Co. 82. 90. Habe cat. N. N. B. 210. 'b. 2. 
Gorniſbment cannot be, but where the 2 is Mable 
to the action of the defendant; for the Fee ne 42 
. all things that the defendant might have plead 

ut in this eaſe the ordinary," who was the pretended 
defendant,” could. not have had an action againſt ; Tad, 
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mal E ava eee | 
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| ara 2 rul 12 


1 pg ie enters a plaint in the 

Lenden, againſt the Archbi — | the delay in not exeeuting the 
without reaſon gone on in Imitation of — 8 
5, theres”. 


| 


2 


| 


| 


that judgms 


. ment 2 


e 


We. and the eoſts 
E. fuſed ; for 'the 'court faid be 


1 If's oils is\made at 25 


for this en, e * this * mae 9 


r 
eee 
4 287 2 #t 41 


: 


power in the attachment, 


ire ent action to a 
who cannot 


have ane by 


ut, bocau ſhe, (is nat 
necord. And Halt, Ohief Fele af airthed; that — 
livg's eaſe, 5 U. 82. where it is) ſaid} that the 

ſtrator is bound by the ca/fom to! pay a dt on 
contract, &c. is not ſound lato. And afterwarde, in 
Michaelmas term A 


ide Raymond; wol. 
4} TY * 1-5 it ys D 1 u 1 Wen 85 


4 Michaninas, LOR 3 ee 


ö 1990 
fate, will get, he kr pear ing an 
e . 


1 of this La _ — big | 
25 Fer 8 and eyer 1 lungs, 0 


8 vey. * not * gad, an attachment 
for nou-performance. i: D 

E But the party is oath By 3s. to that 
which is impoſſible only. ; Sea Mich. 9. * 
Cs Vs 1 15 es mw 


of awards 


$A ne del 
nus, 9 16. Anonymous. | | A % 61 


2 b e for an bb, for me eh 4 
mandamus, it was ſaid, 

Chancery, on an alias an 

and is nat merely for 3 


er —— that an 
10 0 returnat 


conite but $ real 
action whereon the plaintiff ye Met 2. . 


write; and we * 


is a contempt not to return the firſt n 


fore let a feturn be made witnin a wee Mode 
3 vol. un 164. . 95 {LES | Rue or $i res — 
| ; by 10 oft * 
[7 T — Trinig, 10 N. gr c 3 f 1 yd 
| A motion Yan made i in behalf at the Seaton, fo 


2 5 l to be directed to tho 
ol, on 3 ſuggeſtion, that, 7 of 
ict 


out 00 the juri on of the & 
to be ſued there, 


255 ifs Court —— 


to ſtay which proc 


„che above 
made to the 


tion was 


rohibition on the Mon of 1 75 which 
could not plead. — ho cannot plead d ne 
2 earance, and therefore he oughe not 0 — ac | 


otion until he has appeared. 


" "os Holt, Chief Tuftice, a perſon ſhajl not plead 505 8 


the juricdiction, until he appears. But if the original 


cauſe of actiog aroſe. opt of the juriſdiction the 


$a the garniſhee may plead it, and of that opinion 


bief Juſtice Hale: But if t is 4 debt on a 
an n it is 


debtor i is. Vide "wok: 10 Page 345; Henne, 
| 15 it; 1% 
| Mitharimis, 0 1 75 My. "Nog 19 5 
44 inf TTTVY 
vations: If reſeous be turned, an Steeb 


all go of eourſe, withour 2255 * Mad. rat 


Ms charlmas, 10 . 1 45 ay 
'A rule was made to I . 


put off, the A an her — an ment, 
1 wy wi RY 


4 


e 3, N 
? mas, „ r e, Ee 


[age 


«which che mme 
cannot do; hut where thete is no executor: or admihi- 
ſicatory afarengs ac may woll be allowed, be- 
cauſe they maybe ſued, or ma ſuc And the cout 
ſaid, the adminiſtratrix, in this caſe, could. not-reverſe 

74 8 party to .thie 


the whole court N judg- | 


2 ” | 
FY 19 g 


Mn 
. t 222 at 


J e 


if the matter is um: 


3 in 
n coutt, 
1 4 


— "ol 
The = was, the nary. at Brie +8 
for defaylt 58 Appear r attach the 
goods 0 0 e Ny gg? x cer Pang, nds 0 a be . 


fupertor courts In oppbfition to the 0. 
tion, it was 2 — that * defendagt cannot pr va 6 


* where * preg abe ö 


709 * 3 5 
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Oy tiff has a verdict for his ſecurity z aftero the award | plea, that at the time when the money was pleaded 
100 made; the plaintiff may either enter up judgment on to be attached, the day of payment by the award 
4104 the verdict, or have an attachment for not obeying the (which is now parcel of the condition of the bond) 
1440 tule of court, it being in his election which way he | was paſt, and the bond forfeited; and ſo the He x 
we: will execute the award; and this was affirmed by Mr. | of the bond was due, and not the money awarded, 
. Northey; and at the lar to be the conſtant practice. and therefore that ought to have been attached, wad 
„ Tourton and Gould, (in the abſence of the Chief Juſtice) not the other. The defendant's councibargued, that 
| 4 doubted of it, becauſe the verdict ſtood fill on record. the attachment was awarded on the very day, though 
. To which Northey anſwered, there could not be a | it was not executed till the day after; and that it was 
5 judgment entered on ſuch a- verdict, without leave of | their cuſtom to attach monies in hand, and not the pe- 
Fl the court: and the attachment was granted. Hide Salk, | nalty; * ff.... TN] TR DOT 
| 7 ond birt en The court were of opinion, that the plea was ill. 


vol. 1. p. 84. : | r 
ORF nee 5 Got And Holt, Chief Juſtice ſaid, that it would have been 


Miabaalmat, 11 W 3.  Bignoll v. Rogers. | a good pleato an action of deht on the award, but not to 


: 1. for. debt on the bond, the penalty of the bond being due bj 
In debt againſt the ſheriff of Bucks, for the reward ths lese of -p e „ N 


given by att 6 . N. & MH. tosthoſe that diſ- 
3 — e clip, bers Fo pak: An. Fa note, here the day ; and therefore that ought to have been attached, 
laintiff had a rt beats from Lord «Chief Juſtice | for after that the bond is 'forfeited, the money con- 
5 who tried the malefactor, of his having been | tained in the condition cannot be + If the at- 
convicted on the plaintiff's evidence, which' being pro- tachment had been executed before the bond had been 
daced, though under his Jordſhip's band, yet was forfeited, it had been well; but though it was attached, 
proved by my Lord's clerk, to the jury. And here | Yet until it was executed, the defendant might pay the 
| Holt held, the demand of this debt of the ſheriff, after] Money tO whom he would; and therefore not Pre 
the certificate, did attach the debt on him; and that it according. to the award, he 1 the bond. And 
| the money was to be paid out of the profits of the Judgment Fan plainti 5 Vide Raym. vol. 
county, or — — * 2 out 1 1 Exche of. | I SOYIS: e od 15. 4b 2:11 ka 
and that in ſuch caſe the action would lie "againſt the | pp „ „ „„ % OE ee ow 
ſheriff's executor, becauſe given by act of parliament, | Eafter , IF W. 3. f * Ni e r Town 
and attached in 1 r r 1 __ ie thy pepaley given | TVC 
in the act againſt the ſheriff, for default of payment, | The. * 1 , 
that ſhould not affect the executor ; and that if the | hl aps city, A wh 9 eee 
d i paid the c ee Sabath breaking. The words that all arreſts 
One Halland, an attorney of the coutt, having in- e 751 n 1 the peace, ate void. 
formed his client, that he had entered up judgment two | take yy for ot 77 — ne 
years before, but could not ſue execution, by reaſon | on Fun 45 es ta Abt Aa Ae A ene Kier 
of a writ of error pending, when in truth there was (je be ferved on Fun dy; en Beds A o — 
99 in eme * for this N practice | not to be a ſanctuary for malefaQors; and this OG 
was ordered tg anſwer intrrgeuric; and her it was | ares of the matre of proceſs 00-4 indiment, 
week, the recognizance entered; into for anſwering. po 'On een, * | wg, 3 = 2 * 
them, is diſcharged of courſe. It was likewiſe agreed || terrogatories; and ib h E . 4 | Dn 
by the court, and the maſter of the Crown Office, that | ig * 3 4 + = — n 
in all caſes the party has four juridical days to anſwer geaded arte fa ion of aa noataRtils Mu 
the interrogatories, though they be exhibited in vaca- | bi offered in mii eienr N e er n ä 
tion; but n in _ Bs Of IS | he Solicitor Gee moving for ah ertechmeie' 
to be Ne n 21 5 Ide Mad. Rep. NETS 12. on the alias mandamis, Holt, C ief Juſtice: ſaid, it 
Page 3 | 8 . _ _m—_ ages ge granted in my 3 — not 
5 * 1 . 7 1 requently: and there were two forts of attachments 
Michaelmas, a W.3- Chandler Ve Dr Wer. | on a mandatory writ; the one intitles the party to 
A ſubmiſſion to an award being by rule of court, his action for damages, and that muſt be on the pu- 
2-motion was made for an attachment for non-perform- | diet; Lide 1 Cro. 559. And the other puniſhes the 
ance. e contempt, which may be on the alias; ſo is the attach 
Per curiam. There ought to be an affidavit of e 5 a 2 which : the caſe = Cro. 26d 
and re they t a pluries, and no attachment. Vid. 
award demanded, c. and we never grant an attachment, | Med. Reps vol. 12. Rr 348. A $54 BY. eee 


for eee of money on an award the / day, T3 | a 
Eafter, 12 W. z. Stout v. Fowler, 1) 


though the defendant be to do the fr act. Vide Mad. 
Rep. vol. 1a. page 317. e 16S 8 ah . 
| r | See page 77 of this work under the head Appeal. 
 Michaelmas, 11 V. 3. The King v. Tooley. 37+ "Y ſages Ws THER 4s ** 
| hos en yi e Op In this cauſe Lord Chief Juſtice Holl cited the caſe. 
The defendant had been a mayor of à corporation, | of one Starkey, ſteward of Mindſor Court, where it 
and declined ſwearing in the a elect, and after a | was adjudged that a miſdemeanor. in an inferior court 
is an offence. againſt this court, and the caſe of 28 


. peremptory mandamus an attachment was moved for 
ainſt him, on affidavit, that he kept out of the way, | H. 8. was likewiſe: quoted by him, where a Sheriff 


ſo that he could not be perſonally ſerved; and that a | was finzd 401. for refuſing to make a ret d he. 
writ had been left at his houſe, and ordered he ſhould | ſaid 7 A Sheriff 423 had 8 oo fo. #4 
ſhew cauſe, c. and this difference taken between this would have laid him by the heels. Vide Mod. Rep. 
caſe, and where money is to be paid on award; that vol. 12. page ü Et nr en Un 
in the latter there ought to be a perſonal. notice before | , ef oo ns 
attachment. But this point _ be ag * | Nawich:: Summer Acre, 12 WW. 3. Palmer _ Hoke. 


Med. Rep. vol. e 312. be. GH] 1 . 5 or Gouche. r 
Ny WAGE RR enn ©3 . . n [Ht 1 e ene 1 3; 
lars, 12 V. 3. Ingram ve Bernard. On a trial at niſ prius it was ruled by Holt, Chief 
e FE n nl 8 I Juſtice, that if in ee i for good s ſold 
In debt on a bond. conditioned to perform an award, | |and delivered, on nan · aſumpſit pleaded, the defendant 

where the award was, that the defendant ſhould pay gives in evidence, that the debt was attached by fo-_ 

money on ſuch a day, and he pleaded a foreign attach- reign attachment in London, on a plaint levied by J. S. 
ment in Lenden iſſued the ſame day that the money was |(to whom the plaigtiff was indebted) againſt; the 
payable by the award, and that by virtue there the plaintiff, Sc. the defendant will be obliged to prove 
attached the money in his hands the day after, which that the plaintiff was indebted to F. . becauſe the 
was the day after that on which the — was pay -- jplaintiff has no notice of the foreign attachment; and 
able by the award. An exception was taken to this therefore it may be only a contrivance by the de- 
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by 

F 4 
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4 q 


5 : 1 e fendant 


2 1 . i © 


| ſecured for petyuvy. Kono hes vol. 1 


. 


r 


a 9. 60 ber che Platte of his 
. 2 ſuch _ the phiarif may n gr 
evidence, that the ſuit in Toe Was a 
filed by the” plaigtiff in one of el 
and that will aof the 
ment. Idly. If "the red al not 1 
plaint was entered in London, bur one was antedated, 

Und bore teſte before; and n 


before the 


ide Raym. uol. 1. page 9 


Hilary, 1; 3 igen v. Birnerd. 
Arbitrators having made an award, that W. R. 


nion. 


ſhould 2 ſum of money on the ſecond "day 7 
— Fe having given a bond to perform the award, 1! ir 


it was attached: on the fit day of January, and the 
money awarded was taken on that tbthmarnt. 2071 


good plea in an action of debt brought upon the award, 


but not to an action of dt brought upon the bond or 
ſubmiſſion, becauſe the bond i is forfeited, and when a | 
bond is forfeited, it is not the money in the condition, | 


but the money in the bond itſelf which is attach” ' 


A debt due by judgment obtained in the courts” of | 
Weſtminfler, whether the action was for debt or da- 


mages, cannot be attached by the cuſtom of London. 


A creditor of . A. attaches his debt in the hands of | 
W. 8. who was indebted to the ſaid . A. and this 
being removed here by certiorari, a 


granted, becauſe the party cannot have the like re- 
medy in this court as he N ondon. 
Per curiam. If A. ſhould here, and the FA 


fendant ſhould plead the foreign attachment, we will 
allow the cuſtom, ' becauſe it evmes in by way of plea, | 


but when it comes by way of original fait we cannot db 
right to the parties, therefore'a proreuendo was yeh 


2 e Neger page 50: Rm. vol. x ee by Nes 


Eafter, 13 . z. The King v. Sims. 


Per curiam. If a perſon brought in in conter 
nies all on oath, hie is of courſe 
but if he has forſworm Hite? he r ph 

2, P. . $41 


Eater, 13 . 3. "The King v. ha 


order Was removed by certtorar:. 


Holt, Chief Juſtice. There never is any formal al- Tini, Ann, The Nlien v. 1 Major 995 be 


; but to bring c one in 125 


lowance of à certiorari below 


tempt, the d diſtreſs muſt be a ter the 


certiorari reſented 


below ; Sm if oS 3 was del Mere before that | 
time, the way n, on producing the certigruri, 
to get a ſuperſedeas of Fit, and e the o 2 t 


or elſe he cannot be in Fr * Mod. e 
e 499. 


A Taker, 3 13. Hows v. A 260 7 


Per curiam. Os coſt being taxed by the ables. op on 
an order of re ence of an attorney's bill, if La * 
= not paid, ah attachment * 80. ide Mod. Rap. 

3 p. 498+ | te © 


| Tr, 13 Wes. 2 v. in nue of 


«a 8 os. . 6b; _- 
in RS under the 8. 5 neo 4, the barying 


| whereof to be given to the informer, and the other 


. 


cedento was 


V an off 4 5 
perior courts; 5 "1 
operation © F rhe eſorien joy - 


1. Was pry it 
dre; that will not avoid the oreign attachment. 
This lad point Holt reſerved for his farther conſi- 
2 but at laſt continued ia his former opi- 


: 
7 


| 


1 | remedy and an e * 
| Jen y was, to have applied to es for a 
orders And Ys court e, . 1202 


1 


Pier Holt, Chief Juſtice. This would have dern th | 


| 


45 . ment, you can have no more than 

The court was moved for an attachment againſt an 
officer for executing by di/tre/s an order of jultices, for 
levying of money for the.repair, of a bridge, after the 


Gan by * 


falt, fot there never was any judgnient en ered 1 


033 


" 
ge theilt rc ta bt, to the al 
| mig 0 be, an equal my ribution t | 
. pariſh Fo - order being re ap Hee | 
reigh into this _— Wa Herre e 
the e ufchwarder A ace CER 
for, ſome time. - the. preſent churchwardens 9 
Mile- End not having acco od according; to the ſaid 
order, the court. was g term for an attac 5 
accor 


to be granted 4 om. for not account, 
ing to che (aid order, ing confirmed in this wad 
and ſo a.contempt of this court, And à rule ages 


ingly was made to thew. cauſe, but afterwards dis- 


ment refuſed, 1 oy: E proper 


and good. 1 vol. 17. 56. hoes 
Kober, 1 Ann. Devils v. De, 

A ſubmiſſion to an arbitration. was by rule 42 "ny | 
and after che arbitrators. had made fome progres in 


the matter, the party came and ſnatched away the pa- 


pers, and-ſo. hindered their farther proceeding thereon. 
Per Holt. There ought to be an attachment if the 
* 2 25 did not enlarge * 15 and pay _ 1 

„Gol. 7. page 8 . 1 | 


F 7 3 TIÞ< 2 


Feli, 1 Ann. Mer v. c., 


TE motion being made for an attachment 145 4 
Rolfe, an attorney, ſteward, of a court yy pelt, for 
having miſdemeaned himſelf in a trial before him, be- 
tween the above parties, | 

On this motion, Holt, Chief Juſtice, cited a dale ad- 
judged in this court in the time of Chief Juſtice Made, 
viz. The Mayor of Hereford claimed a title 0 a 
houſe in that city, and in order to recover it, made a 

leaſe thereof to F. S. with an Sons that he mond 
dae an 2 which the ſaid: J. S. did aceord- 
ingly in the 1 court in Hereford, and ſo the 

layor was in fact ju gain. his own cauſe, and he gave 


| judgment, for his leſſee, and execution was ſued out 


—4 
iſcharged of the "How 
be pto- | 


there by him; and on complaint of this matter in this 
court, an attachment was granted, and the Mayor com- 


be for theſe ee Vide Run. * 8. 175 766. 1 


, x Hh RUTA Ne, ; Fa, 7 


Pier Holt, C. J. It a perſon he br . | 
is anſwer on in- 
terrogotoriet, and if he  farfweats himſelf, he is ſubjecst 
to a proſecution fot perjury. | Vide rg Cor. _ Fa 
Med. Rep. wh . page 34% ge, off 


An attachment .was granted againſt him for Procted- | 
ing afrer a 1 2 and delivered to Rim. 
WT” ages, I PY Hal v. Hill, and, ho, ; | 
The defendants were Al 5 of a court, at Brifol, in 
whicl' the plaintiff bad 6brained a verdict, an d — | 
for 28 J. aud the ſame day he gues to the 15 Alert 


and gets his c9% taxed, he beitiy the prope proper offer, 200 
takes out a capiar againit the b bel "all 155 retur 
thereof, 4 /i. apainft the bai Wis after for re: 


"_ of: a} FA 28 ſortendtred tut pticicipa 


the vetüict. and oa by | 
dog 3 en the court 193 aA net iat, Which being 
compblz d of to the buff in Trinity term, 4 rule W. 


And 4 the defendam's council came to they 
jullgt} below we 'D 


18 and urgtd, that the 


moiety to the poor of the pariſh. Mile. End is a ham- low; atid until Jud pin 8 Abe hands of 

let of itſelf, and his diſtinct officers; and a chapel of court. 55 860 fro Frag . 15 At 

eaſe, be lies within the pariſh of Stepney. The ics | ment, if 79 75 Ts, calle 49 nk 
have at Nr d, And the Jie mikey een whith' is bee, 5 an 11555 
of the p Car. 2. "made ar i * + +6 error of their ae al en xiey 

Rons, pa churchwatdens of A End riftable: and th | caſe 

give an account of Sir re 
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ter the caſe 3 for it is uſual to have a writ of error al- 
lowed before judgment, and the proceeding againſt the 


bail was groundleſs, there being no judgment en- 
tered, and ſuch proceedings did not hinder the 
| courts being open to grant a new trial. He quoted the 
caſe of Tiny v. Roberts, where the plaintiff having 


omitted entering judgmenr as ſoon ay he might have 


done it, the court granted a new trial; and he ſaid, 


here the court were not bound to enter judgment with- 


out prayer of the plaintiff, tho“ an inferior court. 2 Vent. 
NET TI A a ed 
The plaintiff's council in reply faid, that the 6%, 
were taxed here by the proper officer, and that he therce- 
on had made out à proceſ againſt the defendant, and 


that is warrant enough for execution, though there be 


not a final entry of the judgment on the roll, which is 
never done in thoſe coufts' till the writ of error is 
brought; where they are forced to make up the re- 

the! margin: 


cords, indeed they ſometimes enter in 
judgment for the plaintiff. 


Helt, Chief Juſtice. The writ error ought not to 
be allowed till judgment given; and it is a good return 
to it, that judgment is not yet given, which the plain- 
tiff 's council confeſſed as to the point of the return, 


but affirmed, that they 83 do allow them be- 
fore judgment. The Chief Juſti 


a new trial before themſelves, as here, after a trial at 


bar ; though that, he ſaid, had been done, but never 


with his conſent ; but it is uſual to grant a new trial 
after a trial at niſi prius, but that is ever after e pur- 
ſuit, that is, the very next term; but here it was granted 
after a year, coſts taxed, and as much an entry of a2 
judgment, as is in any caſe there, and execution 


taken out; and it is no excuſe for them to fay, they 


are not /awyers, for they ought to take advice of /yzv- 


yers; and if they are ſo preſumptuous to take on them- 


ſelves the knowledge of the /aw, it ought not to be 
ſuffered, though there be no corruption in them. He 


"cited the caſe of the fleward of Mindſor-court, who 


AA 


was both council and judge, and after bail to the writ | 
error brought on his own-judgment. But on com- 
plaint the judgment was ſet aſide, and reſtitution | 


awarded. But he ſaid they would not grant an attach- 
ment for an error in judgment, where it is a matter 
within their judgment, as here it was not, ey hav- 
ing already given their judgment why we ſhould 


grant it. 


" 


Note. In this caſe it was argreed to be the courſe of | 


the court, that where, on an affidavit made, a day 


is given to hear council on both ſides; the party may | 
read as many affidavits as he pleaſes in corroboration of 


the firſt, and concerning the ſame matter, but muſt 
read none concerning new matter, 


It was alſo agreed, that the principal cannot be ren- | 


dered by bail after plea pleaded : and here the rule 


was, that the rule for a new trial be ſet aſide, and the 


rule for an attachment be diſcharged on-payment of the 
expences of the complainant, and judgment entered 
below as in due time. Vide Mod. Rep. vol. 7. p. 84. 
5 after, 2 Ann. The Queen v. Chaffey. 
Several orders made by the juſtices of peace in Milis 
againſt the defendant, the reputed father of. a baſtard 


child, were removed into this court by certiorari ; and 
the court was moved to quaſh one of them, which 


was, that the churchwardens and overſeers of the poor 
ſhould ſeize of the defendant's goods what they ſhould - 
judge proper, to ſecure. the pariſh from the mainte- 
nance of the child; becauſe by „at. 13 & 14 Car. 2. 
cap. 12. they have only authority to make an order to 
impower the churchwardens and overſeers, Cc, to 


ſeize what the juſtices ſhould think proper, and not 


what the churchwardens,. &c. ſhould judge proper, 
Oc. and for this reaſon it was quaſhed. Then an ex- 


ception was taken to the original order, becauſe it or- 
dered, that the defendant ſhould give ſecurity for the 


payment of the ſum by them impoſed for the mainte- 


nance af the child! when it did not appear that the 
defendant .had diſobeyed the order in point of pay- 


2 4 . N l y * 2 = e . : ao 24 
rity cannot be made till after contempt. And for this | filed againſt him, he ſaid, he. did not care. a fart Jt 
W Fl | he” 2 ft 309 FA OS | 9 s | $4. Y | 5 2 
HR : — Ez 8 f k | 
: 5 
. 
— : | , ; 
$ « N 5 
N 1 
/ . 
: _ 
. s = 
* | q } 7 . 4 25 4 
'% 47. 4 ” . 
5 | bo ph | A N 


- - | * ? 1 2 * 
— 0 \ . = 
1 8 F Kew f © 
; : " ? , 
au % , 2 
; of , , , : 
% - * 
I . | ' | | 1 £5: — 4 ' | 
2 - 5 4 * 3 . - ; 
1 * = J 8 7 d x ns 3 ) * — , 
\ 4+} y k F F * 2. e + y 3 * ” 4 a 


ce likewiſe agreed, 
that a judge is not puniſhable for an error in judgment; | 
but he ſaid, that it was rare for the ſame judges to grant 


not 


N Þ & 7 } 


| . 1 


| .reaſon the order was quaſhed as to that part, and was 
confirmed as to the teſidu e. 
Pier curiam. When an order is confirmed. in this 
-| court, an attachment lies for non- performance of it; 
| wherefore this court will not take ſecutity of the party 
for performance. of it; but if the original order had 
been one of the ſeſſions, not removed hither, the court 
would have taken ſecurity of him to appear there. 


* 


RES $1694 els. Aha 4" og *, 
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Michaelmas, 2 Ann. Smith v. The Mayor and Alder. 
g ; ,, 4 , U % f 1 1 1 : W. Ir 


men o London. 


A perſon, who had been a hanftrupt, and gone abroad, 
had conſigned, goods to three perſons here, for the 
equal benefit of his creditors, two whereof. were his 
conſignees, who ſet-up a truſtee for them to attach the 
goods in London. The third conſignee, to whom no- 
thing was due, offered to appear; the other two would 
not appear: and the court would not receive the third 
man's appearance without he appeared for all, which 
he could not juſtify doing, having no warrant for it: | 
and now a; prohibition. was moved for, becauſe they 
reid hie ple „ 
Halt, Chief Juſtice, If they refuſe your plea, your 
way is by bill of exceptions if they proceed other wiſe 
erroneouſly, you may have a writ error; and we are 
not to prohibit anfertor courts, becauſe they proceed 
| aint law, tor: in that caſe the lat gives another 
F . 20 SR; 
On en attachment of goods, there goes 2 ſci. fac. by 
way of garniſbment, and two of the garniſbees will not 
appear, and the third offers to appear, and plead, but 
is not admitted, without appearing for all. Sure this 
courſe is of very ill conſequence. and here we can 
have no bill of euceptious, becauſe they are not in court 
till appearance; and they will not ſuffer us to appear, 
tho! a bl of exceptions be always of matter not appear- 
ing of record and the court Were ſtrongly againſt the 
cuſtom to compel one garniſbee to appear for the reſt; 
and here they ſaid, there could be no certiorari, be- 
cauſe they could not proceed in this .court according 


—— 


— 


— cattle — 


to the cuſtom of London. 

And Dee, the comman ſerjeant, ſaid, that in ſuch caſe, 

if he put in Bail, and waged his /aw alone, that would 

have diſſolved the attachment; this caſe was put: if a 

Præcipe be brought againſt two, and one of them ap- 

pears, and takes the whole tenancy on himſelf, ane 
traverſes the other's having any thing, and pleads in 
chief, he may do it. Adjourned for further conſidera- 
tion. Vide Mod. Rep. vole 6. p. 78. | Ss 


— 


12 


a2. 9m. 


© Faſter, 3 Ann. The Queen v. Pugh and others,. 

An affidavit was made of a reſcous of one taken by 
meſue proceſs, on which an attachment was moved for. 
Per curiam. On a return of reſcous, it would go of 


: 


But Holt, Chief Juſtice, would diſtinguiſh between 


matter of record, and conſequently a better 2 
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Ne & BRAS LET COT. DIE 2314 43t-; 38 
A motion was made for an attachment againſt the de- 
fendant on affidavit, that being ſerved. wick the rule of 
court to ſhew cauſe why an information ſhould not be 


* 


rule F court. And the Attorney General inſiſted he 5 


not to be firſt beard to ſnew cauſe againſt it. 

IT „ He ſhall antwer in cuſtody ; for it is to 
no purpoſe to ſetve a perion with a ſecond rule, who 
has ſlighted and deſpiſed the hiſt; it is to expoſe 
the court to a further contempt. And accordingly: the 
defendant was brought in, and entered into a recogni- 


- 


zance to anſwer interrogatories. Vide Salk. l. 1. 


VNinih, 5 Geo. The King v. Janes 


The defendant having treated the proceſs of the court 
contemptuouſly, an attachment went againſt him, with- 
out a rule to ſhew cauſe; as is cu ,t e. 
The court being informed that the defendant relied 
on the affiſtance of his fellow-workmen to reſcue 
bim, ſent for the * of © Middleſex into court, 
and ordered him to take à ſufficient force. Vide 
Strange, vol. 1. page 19. * 


14 5 
Tin 


VR X79 4 LEY 3 © „ 
Puh, 7 Gio. The King v. Barber. 
The defendant preſented à petition to the common 


8 


council of London, eee on one of the aldermen, 


and uſed contemptuous wor 
tinte 8 „„ | | 455 
For the petition, the court granted an information 
againſt him, and thoſe Who ſigned the ſame; and, for 
the contempt. an attachment. , ages. 


— 
0 


= 


s of this court, at the ſame 


The proſecutor, in his thterrogatories, to which the 


defendant was examined, aſked him if he did not pre- 
ſent the petition, and uſe ſuch and ſuch words. 

The defendant's counci) moved, that the interroga- 
tory which charges the defendant with preſenting the 
petition might be ſtruck out, becauſe otherwiſe it 
would be making the defendant accuſe himſelf of that 


* 


which will convict him of a libel. 


Per curiam. He is not obliged to anſwer it. Vou 


may aſk him, whether, when the petition was pre- 


: ſented, he did not ſay ſo and ſo. "Therefore, let that 


J ͤ ĩðͤ nm 2s 
Faſter, 9 Geo. The King v. Miatt. 


part of the interrogatory be ſtruck out. Vide Strange, 


":45 1 : 


Tot 


On a motion for an attachment againſt. the defeb- 


dant, for publiſhing a libel againſt a dofor of divinity 
in the Univerſity of Cambridge, and a rule being 8 
on him to ſhew cauſe, on ſuch a day, why it ſhould 
not be granted, he now moved, by his council, to 
diſcharge that rule, on an affidavit that his fault was 
not oil but merely through ignorance; that he had 
the libel from one Crownfiel „a printer in Cambridge; 
that it was in Latin, which the Kudant did not un- 
derſtand; and that he did not know who was the au- 
thor, otherwiſe than by a letter which he received 
from the printer, and which was now annexed to his 


fadavit, by which letter it appeared, that one Dr. 


Middleton was the author; ſo that having ſhewed how 
he came by this libel, and having told all that he knew 
of the author, for that reaſon it was inſiſted in his be- 


printer ſhould be proſecuted. 333 
But the rule was continued on the defendant, until 


was therefore joined in the rule, that both of them 
might be before the court. 5 
n the next term Dr. Mi 
feſſed in court that he was the author of the book: and 
thereon the rule was diſcharged againſt the defendant 
and the printer, and Dr. Middleton was committed 
till farther conſideration of the matter. 
And within a few days afterwards. he was brought 
into court, and fined 50 J. and was bound to his good 
behaviour for a year; and ſo was Dr. Colbatch, the 
ſame term, for the like offence. Yide Mod. Rep. vol. 
8. page 123. II!!! atone ge ade Gro! 


Auleton appeared, and con- 


renn g Ge, The King: kling and thr. 
On a motion for an attachment jun che defen- 


Lants, on an affidavit of their with 


6 %T&- 


. * 4 — 
„ n ! | Ws 4p 4+ 
3 * > & tb. 4 


from giving evidence at the Muss, in a trial had there 
on an information againſt certain ſmugglers, | it was 


WE 


* — * 


2 


e ODE a 


$ 


; 
? 


—_— 


A rule was made for the defendants to fbew. cauſe, 
on ſuch a day, why an attachment ſhould not. go againſt 
them, for committing. a reſcue, &c. and now they 
ſhewed for cauſe, that ſuch: attachments ought not to 


deliver the me 
half, that the rule ſhould be diſcharged, and that the» | bal, and not in writing; and that if he had offered any 

| III | contempt to ſuch verbal order, he ought to be puniſhed 
1 | there, where the ſuppoſed offence was done. 
he made out his allegation againſt the printer, who | 


135 


ſhewed for cauſe, that the defendants had affidavits to 
diſprove the charge made againſt them by the affidavits 


of the plaintiff; Whereon thoſe affidavits were now 


read in court; and it was affirmed to de the zonftant 


practice, that though the affidavits produced by the 
| plaintiff were very full as to the charge, yet if the 


perſon denied ſuch charge, by as plain, and poſitive 
affidavits, in ſuch caſe bg ſhould be diſcharged, and an 
attachment ſhould not 90 and if ſuch aavitt were 
not true, then the plaintiff had a proper remedy, 


which was, by indicting them for perjury. 


And becauſe a man thall not be kept in cuſtody, and 4 
deprived of his liberty. by an attachment, therefore 


this is the only caſe where à negative oath ſhall be pre- 
ferred to an affirmative ; all which was agreed to by 


the court, .but that the preſent caſe differed ; for the 
defendants did not, by their affidavits, plainly 171 | 


the fact with which. they wete charged. Vid. Mod. 
Fo & 4. roars ao 


l 1 
44 


3 ELD © UM. 4 rh 12 N 55 1 The 155 1 . 12 
FP; Michaelmas, 9 Ce. Ceſar v. Holt and otbers. 
; 3 > 


4 * 
. 


be allowed, on affidavits.of a.reſeue,. becauſe in ſuch 
caſe the parties might be taken into cſſady, before the 


writ is returned: therefore the /berrff, ought; to re- 
turn a reſcue before the defendants mould be p;aſe- 


cuted for it; and the court was of that opinion, iz. 
that the ſber i ought to return. the 2vrit, which, it falſe, 
then the plaintiff, hath, an action againſt him; but if, 


the return is true, then the action lies againſt the 


reſcuers; therefore if an attachment ſhould be granted 
on an affidavit of a reſcue before the return of the writ, 


the defendant can have no 1 againſt the ſheriff, 


for a falſe return. Vide Mi 
2 r 4 


1 


» Rep. vol. 8. page 1 10. s 
1 35810 ot II St 3 


Michazlmas, 9 Gen. The King v. Seymour Richmond," 


, 


An attachment was granted 1% term, againſt the de- 


fendant, unleſs cauſe, Gr. for that he being town clerk 


of Wallingford, had attached ſo much meal in the mar- 
ket there, in ſacks, and had fold the ſame, under 
colour of the ſaid attachment, when the owner would 
have given an appearance to the ſuit, for which his 


goods were thus attached; and on complaint made by 


the ſaid owner to the mayor and burgeſſes there, he the 
ſaid defendant was ordered to deliver the meal to the 
owner,” on giving an appearance as aforeſaid: but the 
defendant refuſed to deliver the meal, and ſaid, that 


the owner ſnould never have his meal again. 


And now his council came to ſhew cauſe, -why - 
an attachment ſhould not go againſt him, viz. be 


made an affidavit that he was town clerk of that borough, 
and that when he made out the order to attach the 
meal, he thought it a good order; and that if the 


or and burgeſſes made an order for the defendant'to 
to the owner, ſuch order was only ver- 


To which it was anſwered, by the council for the 


- proſecution, that where an officer of an inferior court 
; abuſes the proceſs of that court, to the opprefion of 


any perſon, he may be puniſhed by this court; and 


that the defendant having iſſued out an attachment as 
the very firſt proceſs, it is altogether irregular, and then 
_ afterwards to make uſe of it as an execution, is ſtill 
_ worſe, and an apparent oppreflion; and having "fold 
the meal, by virtue of that attachment, contrary to the 
| expreſs order of the mayor, and declaring that the 


ner ſhould never have it again, ſhews he had a de- | 


hgn to oppreſs hm. "nm 
It is true, he ſwears that he had only a verbal order 


to deliver the meal, but yet that can be no excuſe-to 
him, becauſe. be is che very perſon” (being the town 


clerk). who ſhould have entered that order in writing. 


x 1 1 
Vide Mod. Rep.” vol. 8, page 95. 
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i | holders. book before the maſter of the. office, and that he 
Uh „ | ſhould return forty eigbt men, and that each of the par- 
TY ties ſhould he at liberty to ſtrike out twelve ; and that 
Ld the maſter; ſhould appoint the ?wenty+fonr. remaining to 
1H be returned by the fhersff to l jeined bes 
160 tween the parties. t 67009 5 
mY: © Afterwards, When the parties attended the maſter 
2 the defendant firick,out ſame hundredors; and at the 
uf trial he challenged the array for want of hundriders; 
. and the judge ot aſſiae allowed the challenge, and direct- 
Wit ed that the. plaintiff in the action might take what re- 
. mae” he could by /aw. * W e 
Bi | _- Thereon it was now moved for an attachment againſt 
7 lis making tne recofd as it was before it Was | the defendant; for that this challenge to the array wa 
10 and 8 colts, the a es, hog hom, ſuperſeded the, |, a 2 the rule of coutt, and a — 8 
1 A motion was made to ſet aſide two verdicts, becauſe a el r . 
1 575 the diſtringas's were not ſtamped, ſo. that the trials ig the jury; if it did, it muſt de b * f _” 
155 were void by the ſtamp act; but the Solieitor having | whith pats never be à good nd hee tid. 
154 ot thoſe writs ſtamped before the NN e de rs « 
Heal into agate this ee — Tejec P wo &y 585 as certain as the cauſe to warrant a ab ee ** 
460 appear to them, but that they were ſtamped; and the | . | ; 
1 7 not hs my 2 8 they were W | orig nen attachment granted in ſuch a 
113 ed or not at the alhzes ; it t ey were not, the defen- | There are rules where ther Wa 20; Fa iu N 
14 3 have taken notice, Fob inſiſted GN | ng PLS as in Dunes caſe, _ 4 Pr _— 
''s "Note, It was held by the Wire, Hike it fo cot fub | DEI at ee (207 ee Por e 
11 ſieient to deliver 2 copy of a declaration to the titn- | fiſted on but denied, as in the caſe of the Lig v. 
125 key or gaoler, where the defendant is in cuſtody, unleſs | Kiffin Eafter,. 29 CE a EE as ad A .* 
7 the declaration is firſt filed in the office; and therefore | this caſe) ing tO A, 6 gs 4 6 
EI where a judgment was had on a declaration ſo deli- | torney General, m wy th I * 12 % Jones, At- 
{4h yered, it was ſet aſide by the couſfr. | th 7 that Arp f th 90 28 Fee in 
1 - And if judgment is regularly obtained againſt ſuch / is challh 7 . 44g Farg TG de wy 0 54 
f F eee -coure, for it could her be aveaied Bar Be Conte, 
+115 within two terms afterwards, and not after thoſe two | it was not at that time 8 hs oh 7 3 
1 1 terms are expired, or if he is charged afterwards, the plied in the rule; for if it h d, he need no om oy 
ene court will diſcharge him with coſts. Jide Mad. Rep ee bo coed WES OO 
YR on. 8. dave 229, dra Ide Fo ag 1 the court, that it might be. expreſſed. N ee 
mem. ttt BP key OMe | by e £22260 Þ 05 the 1 « 7 e, Song v. prerrares, } Geo theſe 7 
Pea. en AR e eee ee words were added to the like rule, by conſent of bot. 

0 of 5 Eaſler, * Ge, The King ix Dunbar SY a parties, that no advantage ſhould + 3 paddy 1 
. On the defendant being ordered to be examined on bundredors, 2 Roll, Rep. 365, But admitting this ek. 
1 interrogatories, the maſters report to the court was as | implied by the rule, yet the defendant cannot be ſaid 
170 follows”: * a AO A | | to be guilty of a contempt for challenging the array, for it 
Arun _ The defendant, Dunbar, was a priſorer in the King's ſenſe te than an inadvertency, or-a miſtake of the 
5 Bench, and charged in execution there at the ſuit of | N, and meaning of the ruſe, 
1 one Pilkington, and afterwards. was. turned over to ow the different way of drawing up theſe rules 
—— the Fleet, and there likewiſe charged in execution at ſhews, that there muſt be an expreſs conſent of the 
| the ſuit of the ſame party, and on the 30th day r Fa- | parties nor to challenge, otherwiſe no attachment will lie 

nuary loft, was taken in Leiceſter Fields on an eſcape, dor **aenging ; neither will ſuch conſent take away, 
warrant, ſigned by one of the judges of this court, and | 728 legal objettio the party hath to challenge; and if 
then he inſiſted on his bay: a day rule, but on tearch uch a rule (as in the principal caſe) would ſerve, what 
there was none for that day; whereon as he was reaſon can be given why an expreſs cinſent ſhould be 
carried through the Old Bailey towards Newgate, the | put in ſo many rules for ſtriking ſpecial jurtes. 
officers of the Fleet reſcued him. „ Belides, tais matter has received judgment already, 
And now on a motion for an attachment againſt for the f ule was produced at the affizes, and pleaded in 
them, and that Dunbar might be taken out-ot the bar'to this challenge, and the defendant demurred to it, 
Fleet, and ſent to Newgate ; it was inſiſted for him, and the plaintiff joined in demurrer; and when the 
that he being charged in execution in the Fleet, could | Judge came to town,” he gave judgment for the defen- 
not be taken by an eſcape warrant iſſuing out of tais ant, at which the Chief Juſtice ſeerned to be ſurpriſed, 
cot | | MT | that a judge ſhould give judgment after he came 86 
| Betides the defendant ſuppoſed he had a good day | town, but the council for the defendant ſaid he might, 
rule, for his name was entered in the pzzztzon for day | when it was by the conſent of the parties; as where 4 
rules, on the 3oth | day of Fanuary, but the cle:k did * is found, and the judge takes tinie to conſider 
not come in time to have it read in court that day. gt judgment to pronounce, or What fine to ſet z 
As to the 50 that this man being charged in . for theſe reaſons it was inſiſted that no a:tachment 
execution in the Fleet (which is the priſan of the Court = S 2 nee 
Common tips: cannot be taken by an gſcape warrant | . It was inſiſted for the. attachment, that this challenge 
ned by any of the judges of the Court of King's Bench, | 4 as a contempt of the court, and a breach of their rule, 
EE (5x appears to be otherwiſe on reading the Haute. or (mat was, that the maſter ſhould appoint. tweity= 
So that any Judge of the court where the Action was, | Jul nes to be returned by the eri to try the iſſue; 
rought, may Brant an eſcape. warrant ; and 3 Judge of | ee 10 We 277ay ceiroyed [tl 76,..208 
_ the Common Pleas may grant it, though the priſoner 1s | : N {6 erſedeas of the whole return, like a rule of 
turned over, and charged in execution in this court,, cpuft en bond to ſtand to an award , yet if the panty 
CCC 
As to the entry of his name in the petition ſor a day. |. 9 of the bond, both which are implied in 
he it ignihies little, unleſs it is read in court 5, there-, i nen „ „ „„. 
fore an attachment was granted againſt thoſe, who re It. he defendant might have taken a challenge to the 
Dunbar, and 2 rule was made, that he ſhould .be |: folk, bat he knew that would be ſupplied by tale 
8 of the Feet, a nd ſe nt to News atk. 2 14. men; therefore, to make all ſure, and to prevent the 
eepe vol. 8. page BE nts 217 e280 I HR trial, he took the challenge to the array. for want of 
| Zutz is : ; 1 3 1 6. ; 918 a 488 ; : 7 4 f | | buntlredvrs, and this with al air of info ence, after he 
R after; 10 G. The King. v. Burri Wee — ben Mums * 8 Gy Chief 7 u/figeiat 
der 3 ,, had bis opiglon, - that The defendane 
pcs on pp il eee | Fe WIE HE 
, | | | J bring the free- | was inſiſted, that the attachment might iſſue. | 
he as AR e 5 e 
/ : 
1 i 5 I 
/ : ; | by 


take a ſmall ſum, and releaſe the damages; and be- 


up the plaintiff for a pretended 


| Vide Mod. Rep. vol. 8. p. 189. | 
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ee of opinion, chat the defendant was | to the next quarter, ſaſtont, that order was quoſhed; and 


guilty of a premeditated confempt, becauſe his challenge, '| 


drawn up in form, and arraigned at the afizes, ſhews 
his deſign was to put off the trial. | 


As to the rule made in this caſe, it may be without 


the conſent of the parties, as well where the trial is 


'v ni bring, a8 at bar, and that likewiſe in criminal 
e ee eiuil, and without any infringement of 
the liberty of the ſubje&, but rather for the. ſake 


of juſtice, and to preſerve their liberties z and if ſuch 
To 3 theſe rules would be avoided, and 
made uſeleſs, which is a contempt of this court: and the 
caſe cited, of Thomas v. Kiffm, to ſhew that the party 
may challenge, if it is not expreſaly prohibited in the rule, 
is wrong; ſor though it is not expreſſed, yet if it be ne- 
ceſfarily implied, the power of challenging is taken away; 
for otherwiſe theſe rules would be to hittle purpoſe. 
Now this rule is, that the iſſue ſhall be tried by the 
remainder of the jury challenging the array, Is as much 
28 to ſay it ſhall not be tried by that jury, and 
that the Irix ought not to return them, when he was 
bound by the rule to return thoſe, and no other. 
Now, as the court have a power to inforce obedience 
to their own rules, it is but reaſonable they ſhould pu- 
niſnh thoſe who break them; ſo the rule was made abſe- 
lute for an attachment. Vide Mod. Rep. vol. 8. p. 246. 


. 3 12 I: | 41 1 N 78 , | v8 , 
©... Jrinity, 10 Geo. Smith v. Graham. | - © 
<3 #7 F bs 4 rinity, l es. ? | © : .., . 


On a motion for an attachment, againſt one Chaſe, a 
bailiff, for taking inſufficient bail on the arreſt of a per- 
ſon, (at the plaintiff's ſuit;) a rule was made to beta 
cauſe. Vide Mad. Rep. vol, 8. p. 233. 


 Aichaelmas, 10 Geo: \ Williams v. Lynn. 
4 - 3 : * 5 


An action on the caſe was brought againſt the defen- 
dant for criminal converſation with the plaintiff's wife; 
and on ot guilty pleaded, the cauſe was tried at the ſit- 

tings after term, and the jury gave a verdict for the 
- plaintiff, and 200 J. damages; and afterwards the de- 
fendant uſed ſome indirect means with the plaintiff to 


cauſe he would not take 30 f. and give ſuch a releaſe, 
the defendant got a warrant of a ju/tice of peace to take 
murder; which warrant 
was executed on him on a Sunday, and 
cu till Monday; and then was arreſted in an action 
of 5001, at the ſuit of the defendant, all which was 
done to extort a releaſe from him; which appearing 
2 to 2 9 7 rule was * 7-70 — im, the 
conflable, bailiff,, juſtice _ and his clerk, to ſhrew 
/ 2 hment ſhould 


cauſe why an attac 


Michaddmas, id Gee. The King v. Burchet and bis | 


Attorney, and againſt the Town Clerk of Guildford. 
One Burchet was convicted by a juftice of peace, for 


keeping dogs, nets, and ferrets, to catch conzes, not 
being qualified, Sc, and by a warrant from the ſaid 
juſtice, bis goods were diſtrained for the forfetture ; 
and whilſt they were in poſſeſſion of the con/?able, and a 
before they were ſold, the town clerk granted a replevin 
to take them from the con/lable. he IO e 

And now the court was moved to ſet the ſaid replevin 
aſide, (becauſe goods thus taken by diſtreſs, on ſuch 
convitions, are irrepleviable) and for an attachment 
againſt the town clerk, | 


The court would not ſet aſide the lin, but | 


made a rule to ſhety cauſe why an attachment ſhould not 
$93 was afterwards diſcharged. Vide Mad. 


AMichaelmas, 10 Gee. Wratham" Pariſh v. The Pariſh 


Saint Olave. 


John Richards, and his wife, and | ffue | children, 
were removed by an order; of two juſtices, from the 
pariſh of Capell, to the pariſh. of Wrotham in Surrey, 
that being adjudged to be the laſt place of their 


/ 


he was kept in 


not go againſt them, 


frequently on the trials at which they were ſubparnae 


legal ſettlement ; and afterwards, on an appeal brought | 


| thereon the poor man, and 2 came back to the 
} pariſbof Capell, and by another order wete again re- 
| moved to Y/rotham';s which order being removed into 
this court by certionari, it was, by the conſent of 
both parties, referred to the judge F affize, who, on 
hearing the evidence on both ſides, directed that the 
matter ſhould be triad on 2 frigned iſſue, which was 
done accordingly at the next affezes, and the pariſb of 
 Wrotham had a verdict; and to both the former or- 
dt were quaſhed. l . 
But the pariſb of Capell being diſſatisfied with this 
verdict, prfocured the pariſb officers of St. Olave in 
Sauthwar# to permit this man, and: his Jumity, to dwell 
in a tenement there, on purpoſe that they might re- 
move him to Mrotham; and accordingly: they came 
into the pariſh of St. Olave, and lived there ſome time, 
and were afterwards removed from thence, by an order 
of two.juftites, to Wrotham, which order was confirm 
ed, on àn appeal to the next eint; ſo that by this 
means the pariſb of Capell was diſcharged of them, 
becauſe an order, confirmed: on an appeal, makes a 
good ſettlement in that pariſb, by whom the appel is 
rought, againſt all other pariſbes whatſoever; | 
| 3 5 3 2 oy oa ws this aro jon 
might ajfea, u an attachment againit the 
. Cc. of for this contrirance. 
But the court would nut guaſb the order, but made 
a rule, for them to ſbetu cauſe, on ſuch à day, why an 
attachment ſhould not go; bõecauſe probably, when they 
come to ſhew-cauſe, they may conſent to have the 
orders qu aſbed; but they ſhewed no cauſe, and ſo the 
rule was made abſalute. Vie Mod. Rep. val. 8. 
e e ee ee e ee e eee 


Michaelmas, 11 Geo. The King v. Robinſon. 
On a mandamus directed to the mayor and aldermen, 
Or. of c. to proceed to the election of a new mayor, 
who was to be choſen out of the aidermen, the return 
was, that there was 0 aldermen; &c. and now the 
court was moved for an attachment againſt the defen - 
dant, for that this was rather a'banter than ferurn. 
/ Per curiam. If there are no aldermen, yet an attach- 

ment muſt not go. But the plaintiff may have his 
action for eg or he may traverſe the return, 
if falſe, ſo there is no colour for an attachment; but 
afterwards, on further conſideration, a rule was made, 
to ſbetu cauſe, &c. for if e ee this was u frivolous 
return, and purpoſely made to avoid the ju/tict of 
the court, an attachment ſhall go. Vide Mod. Rep. 
vol. 8, page ͤĩ]1·. 
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In Eafter term laft, a motion was made for an ar- 
tachment againſt Rolf Baily, for not attending at the 
_ affizes at Wincheter, to give his evidence, to prove the 
hand of a ſteward of a manor, to a copy of a court 
roll, having mou Roy and received a guinea for 
his charges, and promiſed a guinea per day while 
there, and his expences paid. A rule to fhew cauſe 
was 3 made, and this term the court was 
moved to diſcharge the rule, for that an attachment 
ought not to go, but the party injured had his action 
on the flat. of Eliz. and it was ſaid, that ſuch a rule 
had been granted by this court, in the cafe of Ham- 
mond v. Stewart; but, on ſhewing cauſe, it was 
diſcharged. And that ſuch à rule was granted 
againſt one Jeſepb Roſſington, Mich. 10 Geo. in the 
cauſe of Dahon v. Aland, for not appearing at Guild- 
hall, before Lord Chief Baron Mountague, being /ub- 
8 as a witneſs, but was afterwards diſcharged. 
ut the court, in this caſe, thought it was a good © 
foundation for an attachment, the diſobedience to the 
ſubpœna being a contempt of the court; and though | 
an action might be brought on the Haluta, yet that 


was a more dilatory method, and more difficult to pro- 


ceed in, which: encouraged witneſſes not ops. 
to appear, and give evidence. And therefore the rele - | 
was made abſalute. Fide'Raymona, vil. f. p. 1548. i 
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rule for 1 obtained againſt the defendants 


- where an. award appears, tor be unteaſonable, though 


factors; and: an! affidavit was pr 
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harps, Vide Caſes Temp. Lord 8 mae -page 
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for diſob — award which was made à ryle of this 
4 hee ay that the defendants aavediberey by! 
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— i: vW 2 f 'enforcing nawards to complain 
j 2 ice in making the awatt: any time 


any undue p 
. n term after it is made; and in the pres 
b | 


ſent caſe, one of the arbitrators, Was 2 


nor the defendant, Smith; ond af che parties 
It was further urged vn behalf fook the ebe nee 


an action of debt may lie n ſuch 2 vet the pe 
court will not grant an attachments. As. Was: determined 
in the caſe! of: Millianis v. Allen, Eeſter, à Geb., In 
this caſe the arbitrators have charged oy efendants 
with the value of the goods, en they er nly as 
roduced on behalf of the 
defendants, that the plaintiſfi had made his ein in 
ſuing out an action of debt, and therefore is not en- 
titled to an attachment. gr 1d At 104240094373! DUO 
The plaintiff's. countil: argued that as to the action 
of drt MhIich was brought t is as reaſonable to grant 
an attachment\notwithſtanding; as: the: ſeveral remedies: 
which are allowed on morrgages, &c. and cited. 
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ſupport of his caſe. Ng | mod 
Lord Hardibicts. I am xt A you: ought: 4 ay 
have an attachment, while an action is 3 I-de-; 
ny the two .caſes cited by the — 'q il are 
milar to this. Therefore theiruleto SO cauſe was 
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Hiary, 9 Ce. 2. The King v. 2 bein. . 
On a mandamus indie out of this court, direAed to 
the defendants. as late Mayor of Baſiney in Cormual,. 
and to Lyne, the torn clerk, and to, G. 
The defendant ſent à teturn of this writ, to: Ihe 
Crown-office, whieb was, that the office is, wl'of ane Ro- 
bins, 10h in the Mayor, in the name o himiant + and 
34 Inn 

The town alert en. himſelf * en Ty 
On a rule being granted by this court for the de- 
fendant to anſwer the matters of the ahidauit s.. 
The defendant's council argurd, that an action 
would not lie, for that the return was a falſe one, be- 
cauſe of the multiplicity, none of the corporation being 
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 taobrnout-againſt, the defendant for à contempt. in not 


obeying an order of the puarter ſeſſions removed into 


That the defendant who, was convicted of ing the 
father of a baſtard child; "ſhould pay ſo much a week 


for its maintenance, and an arrear. of twenty weeks be- 


ing demanged, he refuſed" to pay the fame, and the 


coat would only grant A 5 ta to ſhew l N i 
they ſaid it was not like a 1 to pay 40% tax 8 


This term the defendant ſnlewed caüſe, . was 


| | deemed inſufficient, and thereupon the rule was made 


| abſolute, but the attachment was ordered to lis in the 

' Sheriffs hands for a week, that the defendant x ra | 
have an 6 f paying the money if f he choſ 

10. Via N pt Toru ' urwwickr, page" 2660. 
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reſt, and no attorney preſent, 
* ory ; and alſo Why the 
; tharean ſhould. Hot! ße * 


The plaintiff's * on n bie faule f. . that 
a judgment 


confinement an 55 
ept_ the intil 


* 1 executic 


the warrant 41 4 55 Was. as to confels 


hurt particularly, but that an information might' be in the C. ingly the 
granted, and fo have the return tried, but that 1 was jud TIT f that at cont nd ne 2 - Sag gar has. 
no way proper for an attachment. nothing to do with the matter. W a 

Lord Hardwicke, The - Curt made this" rule only, || The defendant's en 12 dates urged, that the 


that the defendant. might, anſwer the, matter of the bond and war 575 of * was made to confeſs 2 judges 


a davits,.. i in order that the court might either grant an 
information a fo or à falſe ys or an attachment, as the 
matter come out. I am now of opinion, that 
this COR of the defendant is a contempiy and, there- 
fore an attachment ſhould iſſue: whether the return be 
good or not in lau, or true in fat or not, can be no 
reaſon for this attachment: becauſe that ſhould be tried 
on demurrer, or on an iſſue on the fad, but the be- 
haviour of the defendant, who i is the only perſon that - 
can tranſmit, the return to us, ly an inne ſition on my 3 
courh; and a ah $a 3 F I 8. 1 5 
er curiam. Ita nent 1 ue agai 8 8 
kchekan Vide Ved Tam. 222 Harlan, baue ys p 
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on pars 9 for an e nee eng one Slater, for q 
taking an +@ffidavit of the cauſe of action, being 4 
dep lege clerk, and then aQing as" attorney" for the 
plaint rn ae den 
Lord Hardwicke. /Wherher: this berg or wrong 
done, I do not ſee there can be any ground for an 
2 ebment, for our doctrine is, that if there appeared 
y a miſtake in judgment, to refuſe the reading ſuch 
it, and if it were done wilfully, then to grant 

3 information: therefore] think, this 38/40" resſon 
for an attachment; though if he acted as judge in the 
cauſe, inn attorney at the me time, that would 


N ti and his attorney, and lie in the 


ment in the 


Tord Hordwicke,” Then ky Fig rye we 
this matter, or elſe this would, be ; a trick to ay d x 
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15 bhaintik counell obſerved, chat thi! aac; 
wierd: was preſent, and the defendant en ee » 
im | 2 
Tori Fiaruibicte. The judgment is 37 regulay, "for. 
want, of the preſ-nce of an attorney bag” by the 
detendant, Which is contrary to an expreſs rule of 
the court, not becauſe ſuch warrant '0f ' ee 
may not be fairly obtained in i caſe, but be 
order abſolutely to prevent any abaſe, and x apainſt Ns” 


55 rule I de not know an) excuſe” tan, be allowed; 


Alton N he conſented” to” the 


_ this court by certiorari, and confirmed. WL order as. 
| ſtated to the court was: 


ſo that the judgment is'itreevular; fy and though We 7 * , 


not here ſet aſide a judgment of the 8. B. yet as 
the /atitat was ſued out in this court, we can Tay our 


hands on the plaintiff and his attorney. 


er curiam. Let an attachment go. 


eriſf's hands a 
week, to be executed, if he do not conſent either to 
enter: up ſatis faction * the record in the C BY 

conſent there, that the jud and exetution be ſet 


aſide, and pay the coſts. 3 Temps Lord Hard" © 
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being a ſupplemental affidavit, the point was not deter- 
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The court, on motion, 
againſt. the ſaid Habin, who 
attorney of this court to proceedings 1 
court, in wilich he was concerned, 
ſuch attorney. Vid Bur. vol. * 
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An 3 be moved for i in the 
ing caſes, on the Jalt day of rms viz. 

' For the non-payment of ce; pi 

Againſt a ſheriff, for not returning a writ, 


Vide Bur. Web MO OW =: en 
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28935 Ges 2. The King v. Beardmare: vt 


On a wotion for. en mee int the Gekeb 
dant, then under-ſberiff," for a contempt of the court, 
in taking on himſelf, without any pretence of autho- 
rity, to remit gart of the ſentence pronounced on John 
Shebbeare, in haelmas term laſt, viz. That the de- 


P 4855 hebbeare, be ſet in and on the pil- 


lor 

The attorney 477 on behalf of the i proſe uti 
produced ſcyexal affidevits in ſupport of ct 1 5 
on 55 a rule to er cauſe Was Obtaine. 

ing cauſe, the defendant's council read "tbe 

* — ant s$ affidavit, and ſeveral others, in extent ughon 
of Xe cri but they were over-ruled, and the rule 
nent againſt him was made e. 0 1 

The efendant ſoon after appeared in court „and 
gave bail ta anſwer interrogatories, 

The maſter. of the Crown office examined the defen- 
*dant, and reported the ſame to the court, aud that the. 
defendant was in contempt ; on which a 'rule was mm 
for the defendant to appear in court che fecod 43,9 ; 
the next 8 to receive judgment. D 


When Denon, Juice.” pronounced ſentence 6g 
defendant, as follows: 


cuſtody of the marſhal for tius months, ang x 1 


ſhall be p Hide Bur. ugh, -- WE p 792. fine 
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Trinity, 2 Geo. 3. The Hogs v. „de. 
An lebe being granted againſt. the Jefondant 


for not appearing to give evid t - 
larly. ſerved on he: l r 9 885 
On interrogatories filed againſt kim, to which he 


was examined, he ſwore that the eng yr op * 
undertaken to give him further not — if b 


be neceſſary for him to attend, but that he. 
ſo to do. He further ſwore, that he bad been + cy 
on a former intended trial of the ſame. cauſe, which he 
—_— * — des did not come on; and 2 
er, that he would have attended if he receive 
ſuch further notice from tlie 1 otar 7 Agron q 
On the mater of the Crown Office reporting to the 
court that he had cleared himſelf 6f the contempt ; 
| I 1 bg = court that the complaint l 
; e defendant was groundleſs and unreqſena 
and not unknown to the pröſeoutef, Yon f 
The court therefore ordered the proſecutor topay 
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pel him to accept it, it was oppoſed, becauſe the plea | that he had been employed as an attorney for the plain- 
was a hard plea; and the client had notice of the ad- tiff, and had applied ſome of his money towards pay- 
vantage, and ordered the attorney to inſiſt on it. The ing for his labour, and ſome to a ſolicitor in the cauſe ; 
court ſaid, that ſince it was a bard plea, they would | and moved to have his bill taxed, and an allowance of 
not have compelled him, if he had not conſented to | what ſhould then appear due to him 5 
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orney as bail. 

It is very true, there is ſuch a rule, 


it was, that an attorn 


Per curiam. 


and 720 and 


then, though he is an artorney, he 


© Michaelmas, 11 Ce. Elbe v.  Hiward, Error, | 


| The plaintiff had obfait a julgme gment in the court of 
ve ten years ftanding, whe 
the defendant brought a writ of zr797 infthis co It, 
aligned the want of an original for error ; 1225 
the defendant in e, eaded there is mo error 
Want of f l Ae 
to put it till eo, m, that he 
1 time, progure an 5 7 al to be filed; 
£P 8 bis own to defend bie 
re: * his motion, ui bare 
Cauſe was pit 36 4hE pe r, but Ha avin 
bene er of. David it was ried to 1 80 * 
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A bailiff who had a writ againſt the defendant; came 


to one Sf ey, and told | 
dant defired he would back the writ, and appear for 


him; and afterwards,.on the plaintiff's attorney ap- 
_ plying to him, he told him, be had ſent orders do his 
agent to appear, and de © believed} he had done it. 

Vhereon the plaintiffs" aten delivered à declara- 


tion, and ſighed judgment, for want of a plea. 


On a motion to ſet ſuch Judgment aſide,” it appear- 
ed, that the Hail, went of his own accord to Staple- 
fon, without the direAton.of the defendant, and that 1 


Stapleton; diſcovering this, bad countermanded the 
orders for appearing. and that, in ſact, there was no ap- 
eatanee entered, But the court refuſed to ſet it aſide, 


| ang TIT: they would oblige Stapleton to file common bail, 


according to his undertaking,” in order” to make the 
proceedings regular, there being no fault in the plain- 


* 


tiff's attornt). Vide Strange, vol. 1. p. 60.1 


Ging en . a na 2 bt E r 
10 0 5 Trinity, 12 Cen. Hrontin v. Small. 


In an action of covenant,” the plaintiff declares; that 
by a deed made between her as attorney for James Frontin 


on the one 
ſhe demiſed 


parts and the defendant on the other part, 
nanted to pay the yearly rent of 60 J. to James Hron- 


tin, and then aſſigns a breach in non-payment of rent, 


to the damage of the plaintiff, who was the attorney. 


On demurrer the defendant's council obj: He, that 


this is a void leaſe, and that no action can be main- 


tained on it, eſpecially by tbe plaintiff, who was but 
the attorney, and to whom the rent is not oe 
„ 


neither is it ſo much as a covenant with the plainti 


but only generally that he covenanted to pay the rent to 


James Frontin. The power is not purſued by a leaſe 
in the name of the attorney, for it ought to have been 
in the name of the principal. 9 Co, 76, 77. Combes caſe 
is expreſs, ** If attornies have power to make leaſes by 
« indentures for years, they cannot make the inden- 


„„ tures in their own names, but in the name of him 


« who gave the warrant of attorney,” and 1 Roll. Ar. 
330. 501. Godb. 389. Mo. 71. It is ſaid ſuch leaſes are 


void. A warrant of attorney in the nature of it, is 


only giving another power to ſet my name in my ab- 


ſence, but not to enable him to act as owner of the 


eſtate, ; Y f 
The plaintiff's council inſſted, that the agreement 
that one ſhall procure an entry and enjoyment, and 
the other ſhall pay the rent, may be good, 1 the 
deed be void, ſo as to paſs an intereſt in the land; and 
the word demiſit, i. e. he demiſes, is a covenant, on 
which an action will lie. 4 Co. Noa#'s caſes. And a 


leaſe may be good, . reſerving rent to a ſtranger, who 


is no party to the deed, and ſo is 1 Hod. 113. 

Per curiam. No doubt but in a good leaſe, the rent 
may be fo reſerved, and that demiſit will amount to a 
covenant; but then that muſt be where the deed is 
valid, and this is not; and if on the one hand it be void. 
ſo as to paſs an intereſt in the land, it is but juſt on 
the other hand that it ſhould be void, as to the reſer- 


vation of the rent; eſpecially in this caſe, where the 


covenant is not with the plaintiff, nor the rent reſerved 


to her. Therefore 
fendant. Vide Strange, vol. 1. p. 705. 515 


Bafter, 3 Geo. a. The Mayor of Bofngſivke v. Bonner 


\ The court was moved, that the defendant being an 
attorney.of C. B. might be diſcharged on common Jail, 
ſugget ing it to be the practice of C. B. to pay that te- 
ſpect to. the attornies of B. K. if they are ſued there, 
and 2 od. 181. 1 Mod. 10. Salk. 544. were cited. 


was no ſuch. practice, in, C. B. and as to the caſe in 

2 Mad. it is fo far from being an authority for K de- 

fendant, that ar Common Pleas did not diſ- 
8 


charge him, though arn n th ar, 
ſent him up to the King's Bench. And the other two 


caſes, are of attornzes of the ſame court, who no doubt | 


Her curiam. The defendant muſt find "ſpecial bail 
here, and may oe bis privilege in abatement after. 
A ingly he put in bail, and pleaded his privi- 
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ton, an attorney, and told him, the defen- 


houſe to the defendant, and that he cove- 


judgment was given for the de- | 


arreſted. in the Palace Tard, but | 
ſecutor by Joining in the original a 


. 


Pl 
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ing; it is Aeſore the time of exhibiting the bi 
anglice, he made, ( inſtead of uit, anglice, 
full is one 


executors inſiſt to receive the whole of Sir Fo 
out, and Mr. Rudge, and leave the clerk in court to 


day in Chancery; and the 


| be granted againlt John Fielding, Eſq; for a miſdemean 


4 


which the plIch8 demirred, andobjefed 
at che 


; lege; to 
that he had not averred himſelf to be an ae 
time of filing che bill, but only at the time of plead- 


be 27 N 


the atiornies | of the C. B. 


over. Vide.Strange, vol. 2. p. 864. FOE FW 
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 Ar' attorney delivered his bill, and after his death, 
was ſtruck off: it was moved that the executrix: might 
pay the %s: but the court held ſhe ſhould not; for 


one from his B. 


4 Vide Strange, -vols 2, P. 1056. | 2 6 | . Pl Þ& bf . 4 ys A i; f 5 1 
CCC CCC 01 5661 Foy „„ 
; ' ** 4 Y "Si; 75 N : k 5 . SV 1 W 1% 
Hilary, 13 Geo. 2. The Caſe of Henry Waldron, 4 
FN ET Clerk in the Crawn Office. | © 5 


Ingram, an attorney, employed Waldron in ſeveral | 


gue warrants cauſes in the borough of Eveſham, which 
Rufhout,” 


were proſecuted and defended by Sir John 


And for this", 
fault the court held it ill, and ordered him to anſwer 


application 'was made to tax it, and above a ſixth part 


the words of the 46 1 Geb. 2. c. 23. affect the attorney * 
or ſolicitor otly ; and the exectitrix is not to blame if 
ſhe ſtands on his Bill, or makes out 


* 


and Mr. Rudge, who were Ingram's elients, and bills 


were delivered by Ingram to them, in which were in⸗ 
cluded the clerk in court's demand, amountin 


to 


292 J. 66. ſince which Ingram is dead 77 and his 


n Ruſh- 


come in as a creditor. ' Og this the court was moved, 


might pay the clerꝭ in court his ſhare, as is done every . 
? he gentlemen ſubmitted: to do 
as the court ſhould direcrt. | 


Per curiam. There is no reaſon why we ſho ul 3 eſe. 
take the ſame care of our clerts: the money paid to 


Waldron will not be affets that have come to the 


hands of the executors, ſo they cannot be eee 


A rule was made for their paying to Mr. Valdron 
292 J. 6.5. which was his proportion of the bill Vide 
Strunęr, ual; 2. p. . 4d os 


* 


Eaſter, 30 Geo. 2. Frazier Caſe.” * 83 


that Sir John Ruſbout and Mr. Rudge (who admitted 
to have above 600 J. in. their hands of Ingram's bill) 


One Frazier an attorney of this court having by cel. 


luſion taken a turnkey of the King's Bench priſon for his 
articled clerk; the articles were ae by order of 
the court, and ordered to remain there. 1 Bur. p. 192. 


Michaelmas, 30 Ges. 2. Oppenhein gui tam v. Hurriſon. 


The proceedings in thĩs cauſe were ſet aſide by the 


court for irregularity, not having an attorney's name 


duly ſet thereto. It appearing that though there was 
an attorney's name put to the proceedings, the ſame 


was ſet without his conſent or concurrence. Vide. 


Bur. vol. 1. P. 10 | 5 


Michaelmas, 32 Geo. 2. The King v. Fielding, Eſq;. 


not 


On ſhewing cauſe why an information ſhould 


in his office of ju//ice, the complaint appeared 


The complaint being grounded on a joint affidavit 


made by the proſecutor and his attorney, and: it ap- 
pearing to the court by affidavit, that the attorney hal 


The council on the other ſide aflerted, that there declared, that if it ſhould coſt bim 100 /. 


the juſtice by the heels. 
Fer curiam. 


with.his chent, becauſe he not only 
davit of com- 


plaint, but had expreſsly declared, that if it coſt him 


j 


 Frivolqus and vexationus, ſo that the juſtice ought to have 
A, the queſtion with the court was, who would pay” 
E i ee, 


he would ax 


„ 1. We are clear and unanimous that the 
attorney ought to pay the coſts of this motion jointly 
appeared as pro- 


100 % he would lay the Juice by the heels. There 


ore let the rule be diſchärged, with coſts to be paid 


\ 


5 Zaſler, | 


2 N. 5 | 0 | —_ 
_. "Eafer,'s Geb. 3. The King v. Dixon one, GM 


On a ſalgœnd out of the Crown Office being ſeryed 
on the ſaid Dixon with a duces tetump bs e. bring with you, 
cettain papers, in order to his giving evidence before 
the grand jury of the county of Northampton, and to 
produce vouchers which had been produced, and in- 
155 on by one Pearch, his client, before a maſter in 
F N ; | . * "P44 9 
"Dixon did not appear before the zrand' jury in obe- 


* N 


moved for an attachment againft the faid Din. 
Pier curiam, We are clearly of opinion, that Dixon, 
inſtead of producing the Pay againſt his client. 
ought to have immediately delivered up the papers to 
his client on receiving ſuch /ſubpang. Therefore let 
the Full be diſcharged with coſts. * Vide Bur. vol. 3. 
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'  Aichaelmas, 5 Cen. 3. Sill v. Rennet one, Ge. 


On a motion for an attachment againſt the commiſ- 
ſioners of the Court of Cn in London, for iſſui 
n execution againſt the defendant, after being ſerve 
(4 him with a turit 23 eee ee ee 
The queſtion was, whether the Court of Conſcience 
in London, the old city court, not under the new acts, 
can proceed againſt, an attorney, after being ferved 
with a writ of privilege. 3 Wh 
The court held the writ of privilege would not lie. 
nothing by the. motion. Vid 


* 


Pier curiam. Take 
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A tenant in fail made a leaſe to V. R. to com- 
mence five yeats after, but in the mean time levied a 
. fine to L. R. to the uſe of the conuſee and his heirs; 
afterwards the ///ee entered by virtue of this fine, a id 
the conuſee brought an action of debt againſt him for 
arrears. of rent, reſeryed on the ſaid leaſe ;- and on a 
demurrer to the declaration it was objected, that it 
was ill, becauſe the plaintiff. did, not ſet forth any at- 
tornment, and he being in by the common law, and not 
by the flatute of uſes, an attornment is neceſſary to 
create a privity, and to ſupport this action: but this 
objection was not allowed, becauſe the leſſee having 
only an intergſt of the term, at the time the fine was 
levied, could not. attorn; and the reverſion on his 
term paſſed at that time as included in the poſſeſſion. 

W. R. made a leaſe to B. for fifty years, and after- 


term to R. before any. attornment, and 
notice of the grant of the reverſion. | 
 Adjudged, that the whole eſtate is veſted in R. im- 
mediately, and that term is extinguiſhed ; for in this 
caſe there is no body to attorn, and therefore the law 
veſts all in R. without any attornment. r 
T ye leſſor granted the reverſion to another, and af- 
terwards brought an action of debt for the rent; the 
leſſee pleaded that he had granted away the reverſion, 
but did not ſet forth that he attorned; adjudged, that 
2 plea of itſelf amounted to an attornment. Ii Vent. 
2 Cro. 87. Adjudged, that an attornment to part is 
good for the whole, for it ſhall be taken moſt ſtrongly 
againſt him; and he having only a power to 
he cannot divide or apportion the thing granted. ide 


the uſe of the conuſee and his heir; the firſt leaſe ex- 
pires, the ſecond leſſee enters, and the caniſer brings 
f | I © e 5 Wy 


aſſent, 


_— oh. 3. P. 1 1 . 1 . | 
du . Guan and Ward v. Ree. | 
A, makes a leaſe for years to B. reſerving rent, and 


afterwards leaſes the ſame premiſes to C. rendering 
rent: A. levies a ſine to the conuſee and his heirs, to 


wards granted his, reverſion to R. B. affigned the | 


þ 


dience to this /ubpena, on Which the proſecutor 


his title b 
there was à rent incident, to whic 


* 


| and chat it ought to be in this caſe, becau 


2 cond. 


Iubis is the ſame caſe as t 


dan never 


tornment, which 


another, and nothing 
the grantor. 


the grantor can perfect it. 8 221. 
Lev. 192. Hutt. 102. 2 Co. 61. Dyer, 9. Statutes 

i 
P.. 91. it 


the firſt leſſee granted 


Me for rent in arrear on de- 
| murrer, it Was 0 efted- Uſe 12 W's Iv _ de 4 
that here was no attornment of che ſecond I: 
| e the plain- 
and not by the ſta- 


tiff came in by the common law, a | 
t was obſerved, that 


. tute of uſes, © which was allowed: i 
the plainti could. not without attornment have main- 
| tained an action againſt the firſt e, which the court 
| ellabed; but held there was a plain difference between 
i the firſt | | 
ſtanding the grant of the ſecond leaſe; for that conti- 
| hued only an intere/ſe termini, and did ; 
verſion, which remained entirely expectant on the firſt 
leaſe, as it was before; therefore the fre paſſed but 
one reverſion, and that expectant on one particular 
| eſtate, and conſequently there could be but one attorn- 
ment, Vile 110.0 or 
e Therefore judgment was given for the plain- 
ls. Pide nee een eee en: 


1 
* 
s a7: > 


PHY een Ar 
MMichaelmas, 5 Ann. Hud ſon v. Jones. 


In an action of replevin the avowant made out 
ö 2 grant of a reverſion expectant on an 
ife to the plaintiff, unto which 1 

hich concgſtom thi 


mer, differently re- 


* 1 „ 


0 w. 4 
. * 
» 


4 


* 


"the. want of atternment might be given in evidence 
: 's a Le E413 ke e ; ce ihe A ce 
upon this iſſue ? and being made a point for the reſo- 
lution of the, whole.court, it was urged for the plain- 
tiff, that on, non conceſſit the operation and MA or 


if the.grantee dies before attornment, i 
made good; if a ſecond grant be made, 
avoid- 


tual, 2 
and attornment obtained to that, the firſt grant is 
ed. That he did not an 
% ... it pes 7˙uꝛB pogo 
On the other fide it was argued, that in pleading a 
grant of a reverſion, an attornment is always alledged, 
but not of a feoffment: and if a feoffment be of a ma- 
nor, it is neither neceſlary to alledge a livery nor an 
attorument, becauſe it is an entire thing, and the tenants 
are ſuppoſed to be numerous; yet if the feoffee avow 
on any particular tenant, for rent, c. he muſt ſhew 
attornment. Lelv. 135, Alſo in pleading a grant of a 
reverſion, the .plai uſt alledge a venue for the gt- 


inciff m. 
; ſhews it was traverſable, and that 
which is . traverſable, and not traverſed, is admitted: 
nothing paſſed by the deed, want of attornment might be 


given in evidence, becauſe the operation of the deed is 
put in iſſue ; and livery differs, for that is the act of the 


| Feeffar to complete his /zoffment, but this is the act of 
farther remains on the part of 


1 


Ide court afterwards held, that an attornment need 
ot be given in evidence on he has not granted, though 
it muſt de pleaded, and though it muſt be pleaded yet 
it need not be pleaded with a venue, but ſhall be tried 


where the land lies, on which it is ſuppoſed to be made, 


as a ſurrender is, and the reafon'given was,” Fe it 
is traverſable, and whatever is traverſable and not tra- 
verſed, is admitted, and the A is perfect as far as 

e 1 Aud. 220, 221, 1 


* 
* 


4 Ann, cap. 6. and 11 Ges eap. 19. Vide Salk.” vol. 
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\ | * ; E Hi 7 7 + Geo, ; ande a Fo Lord. : | . ; : 
In cevenant brought by the plaintiff, as aſſignes of 
an executor of an aſſignee, who by męſue alignments 
came to the poſſeſſion of a reverſion of a term of years, 
granted in 1624, by the mercer's company, reſerving rent; 


made an under leaſe for a leſſer term, wherein the leſſee 
covenanted to leave 8 repair, and that then 
he reverſion to 4. who 


| it over till it came to the plaintiff, who, as aff ap 


- 


ndant, . 
te alleged, | 


e and the ſecond: at the time of the fine, 
the reverlion was expectant on the firſt leaſe, notwith- 


ranted_ 
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not alter the re- 


leſſee, and not from the ſe- 


plaintiff, pleaded, het he did not agree in manner nd | 
form; and the queſtion, on the trial was, Whether 


the grant is pat in iſſue, and a deed, if it be ineffec- 


To this opinion the court inclined; but held, that on 


and. ſets forth- the leaſe. by them made; that al 4 | 
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be tan for ears, MA es an und der len for a | 
tetm reverfioti,” it paſſes 
wit 1 toy this al ' niu{f' be *confidered'a; 
gtant being ate das before th 
* 1 + it is 


e Bro. he tit. gb or 


t f erfion will not 

. e eyes WR Ant, which 
H 8. c. 34. be 

155 only gives a 


155 1 "bee auſe 


objecte be anſwer is; that 115 
compleat affiin nee the N FE no op goa 'o 5 
ake good his title, 215. & A grantee 1 
ſhe 2 bring covenant without attornment, a 
tiori a grantee cannot by deed. 
The plaintiff's coungil urged that the eſe in Bre. 
— was n at com- 
on law is not ſo ſince that n = agree attornment 
1 hecel ry. on a fine, but why ? Becauſe the conu- 
770 Na compel it, 1 tohat ripht does be claim, 
Kh 1 e gfantée of reverſion rr In the 
te f Sarids v. Brookes; Mich. 5 N. & M. it was 
ka: d; that' the gtantee of a reverſion 'of a 'copyhold; 
Without attornment,, might maintain covenant againft 
Stat. 32 H. 8. was made to aſſiſt ftrah- 


e leſſee. 
oy to deeds, and therefore ſupplies all circum- 


fnces. _ 


But further, this is 4 judgment by default, and 


aided by the ſtatute for the amendment of the law, 
by 0 extends all the ſtatutes of Jedfailes to judgments 

de ault, in 105505 manner 2s if there had been 4 
Ay : and no can ſay, but that in this caſe a 


ornment « 

It was replied,, the caſe of a grantee of a c opyhold 
doth not come up to this, for copyholders not 
claim by deed, but by cuſtom, and therefore nd at- 


n Ar law conveyatices; which is the preſent 
& would have cured this defect, 
ecauſe the plainti could not have had a verdict, un- 
1 by had prof attornment ; but as this is 2 

t by default, aud was act's jegfuile before Rl 
108 55 In. c. 16. that Ratute can bave no relation to 


| this, 


Chief Juſtice. The reaſon why the plaintiff is re- 
quired to ſet out an attornment is, becauſe his title is 
compleat without it, as a copybolder's is. Stat. 
N 8. gives none but an affignee. this action; it 
not ena is him to be affignee, but only as ſuch 
ring action. To which Powys, 

Eyre, Jul ſtice. Statute 32 Henry '$ is out of the 
caſes, fe f . * plaio iff is not a compleat affignee; 
we mu it as it ft at common law, and ſuch 
A "hs nw t reve; ion a6 the 
common 7 7 7 not e an action of 'cove- 


nant. 


Fones W. 243. ones, Sir Tho. 21 
142. Th Ti was Ps a jeifaule, ſo not helped by 


4. Jule 


2 


gives the action 


Bid, 
ore + thai 1 ** the flat, 32 
out -attorn- 


I 5 has ade Fete 10 Wi 
payed 272 or Al jg 

trange, vol. 1. p. F: #8. 

Thinip, 4 Ges. Log Ve Busi- 


n his ſhop there, efendant n the takin 
reſs, for ff rent; and ſays, that K. Tomes 
41 a 24" May, in the 55 
1 fel uu yranted the premiſes 
| ur tothe 18 1 * ame ro bo * 
of Him und hig — 


out 


YO would bave 40 the want of ſetting our an 


inhaled is neceſſary, as it was before the late ſtatute 


Juſtice, agreed; 


plaintiff is, at 


that the Aueſtion was 10 


* 


In an a&ii of rep l taking the laintiff's ; 
120 cee n Birolpb Ae, 


don in Sir Moyle 2 


Firs for e 
| 15 u commen of 1 Grienwith, be pi only in 
fte . or by 


5 | 


33 
. 2 


verken, bing 1 e üefendant- Knight ſe bier; t t eg ae dn dee, 
1 . "Tec 9 1 A NY | Zier, the yea x rene. tof * in lieu of all rents, 
pre hq. alhgns. Fs b Saen hp v noe. leaving | 2 demand iſuin ou of the the an 
pre Miſes i "repait. Judgment by def "ſp The ing being o ſeifed of this rent, im right of bis 
105 a Fl i md ol 55 bes Pot dghin 2 by eee, dated 19th Janus, in the 
"i the pla intiff Rad pat 45 35 10 0 5 1 vor year of his 8 mr r e and” e 0 
*n 2. et fe "the sere and their heirs; t i 
Ole ters 5 5 4 Ati wh ATE and was ſolely ſelied, 1 made h 


wits, from: whence, aud from a great many 
onveyarires, e H brings down à title to'hitn- 
ſelf; and then goes on, and ſays, that he Was ſelled 
and autos the ta ny for for arfears; 


5 ſee of this rent; 
and. prays judgment, and a return. 
demurred, and: the a joined in teeturivr. 

The court, in this cauſe, gay ye judgment for the 
vowant, reſerving the follow 8 point to be Pere 


12, 


5. 
to netber the avorory is ill, for want of alledyi 725 


aitornment of the terre-tenant, on the * wo 


rent in queſtion; by J. B. and his wiſe, | 
under a deviſe, from whom the avorwant Wy, . 
On hearing council for the plaintiff” and deſendan 720 
the 1 ave 7 ment. 
Pratt, Chief Juſtice.” This caſe Wide deres to 
a ſingle point; whether'it is necellary for the avotuant 
to ſet out an atthrnment on the fine to B. under a 
deyiſe, from whom” he claims, we art all of opinion; 
that for this fault the aveiwry is Ill, and chat the cant 
was in at common law. The fine is a tommon law con. 
veyance, by Which both the legal eſtate, aud the uſe, 
would have 'pafſed to rhe contlee, without any de- 


 claration of uſes, according to the do&rine in the c 


of Lord Angleſea v. Altham; and therefore che uſes 
need not have been ayerred. If it had been to the uſe 
of a third perſon, they muſt have been averred, in' 
order to controul the general operation which the fine 
would otherwiſe Rong Dh had. The conuſee did not 
want the help of the tut, and therefore it meddles 

not with him, but leaves him in at common laws 


ox Abr. 780. hk * a. 15. Salk. 90. Co. Lit. 


| 0 0 the conuſee i is in at DOSY HR it is not dif- 
te 


but that àn attorihment was neceffary; to enable 

im to diſtrain; but the avotuant ſays, be is in che 
caſe of a deviſee, and that on a deviſe. no atrornmient is 
11 0 This is true, that generally 4 devifee {hall 
rain without aftornment, but then fis Yevifor muſt 
have deen enabled. If he had. not that power, he 
could not transfer it, according to the maxim laid 
Inches caſe ; no one. can trag er 
a greater right to atiither than be bas in himſelf lis 


maxim holds in all ſcietices; for example, a bak 


gainee has no mote privilege than his bargainor ; and, 
of the Wo. be is to be avoured before the deviſe. 


fot out, and we are 5 opinion that no attornment ** 
pears on the record. The T7 was ſeiſed, and the 
but that pours no 


tenant char e en by the Mes on 


_ ciuſe-there noting £9 bel have paſſed 2 wo eva 5 
Ke 


ment. We are wife of opinion that this is a matter 
of ſubſtance, and ſo the avowry" is ill on a general 
demurrer. 

The defendant's council araved, to diſcantinue the 


ſuit, becauſe the avowant. is an actor in the ſuit - 


_ Per curians - T his is the plaintiff's s ſuit, and how 
can one man diſcontinue-another's ſuit? Therefore 
wet þ 1b was given for the Can | ide Strange, 2 
I 7 106 1 „ 


—_—— 2 * 
8 


df . * Fa ö 1 * * : — Ln UE 


Averment, 


6 | Michorimas, r . 3. Mats, 3 oy 
: Inridub for Ns diſtreſs, the.defendant 7 


Bae a dee. in e ice, Er. 
6 plea, 
. * —_— 


this the plain- ; 0 


_ 4/4 end h s demerier it ab s * 
— — — ſuch an averment; becauſe as to him 


1 | | * 1 15 Wi 
it is not *maverial. whether the offence was Auna, 

. nu or not, it is ſufficient that the jury had pre» | 
ſented it; and as to this matter, the court difti . 
ed between a fun and 4 ireſpaſs, for in the firſt 

| cafe the datliff is an ar and müſf recover on tbe 


merits of the cauſe, but in frepaſt he is only to excuſe | 


te wrong alledged against hiab; but the plex was ad- 
Judg ed ion another point. 

' Adjudged, that negative pleas ought not to beuvers 

| 4 a negative cannot be proved; but r- 
native pleas muſt be averred, with, and this heit ready 

5 Vert p 13 - dus an : „ 244 64:4 Bb 
3 Bar en the want of pardtus gf verificare i. e. he 15 

1 to 12. or prout puter per recordum is aided by 
the atute 16 Car. 2. za Sag. vol. 3. p. 53. 0 er 

alas arts; 4” gl 

In an gje2#ment brought by the heir at law againſt the | 
deviſee, it appeared from the evidence given, that the 

defendants were Roman Catholics, and that one of - 

them recommended a'prieft to be confeſſor to the tel 
tatrix, who perſuaded her ſhe could nat be faved, un- 
leſs ſhe Jevited her eſtate % God and his Saints; and 


'S | | 


joining with the confeffor in the ſame delufive” per- 
ſuaſions, prevailed on the teſtatrix to deviſe her eſtate 
to her; yay this was urged tg be evidence of a ſuper- 
ſtitious uſe. e e 
Per curiam. This being an abfolute deviſe, and no 
truſt declared, or appearing on the face of the will it⸗ 
ſelf, no ſuch averment could be made of admitted, for 
if the law will not allow an averment to ſupply-a will, 
a fortiori, there can be none te defeat it. 29% I 
"And Chief Juſtice Holt Taid, fat. 23. H. 8. makes 
uſes void, but does not give them to the King, and 
flats 1+ Ed. 6. gives them to, the King, but does not 
extend to future uſes made after that ſtatute ; and that 
it might not be improper for the heir at law. to apply 
to parliament for a remedy, ' agreeable to the calc 


| | | | is: 
Hu, C. J. In doe Aae, and hatt | . 10 


fendant in his plea varies from the time alle -h 
muſt aver thai it is the ſame treſpaſs; but where he agrees 
in the time, he need nat. V. Mod. 


. „a 12. 
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| The defendant was indicted at Hicbs's Holl bythe | 


name of Charles Knollys, Eiqʒ ſbn the murder of Cape 

7p _ tain Lawſon, Which indi : he-remoyed: hy certio- 
; rari into this court, andthere pleaded a nome in 
8 abatement, uin. that Millum Knolls, Viſcount Mal- 
. lingford, by letters. patent; bearing date the 48th of 

| guſt: 2 


2 


5 the ſame deſcended” on the defendant, as ſon and 
| | to Nicholas, and this be gau n . 
v The Attorney Gen#al, repliei to this plea. that the 
e defendant on the th of December, 4 V. & Aer, 
5 preferred a petition to the houſe of peers, that he 
might be tried by his ij and aſter long conſidera». 
tion che houſe diſmiſſed the ſame according to the Tatu 
5 of parliaments, and difallowed his peerage; and made 
3 an order that the defendant ſhould be tried by the 
as courſe of the common lem, H. To this fe- the 
5 deſendant demurred, and the Attorney General jained 
| in demurrer; and after many ſolemn 2 the 
15 | coup gave their opinion unanimouſly for the. defen- 
. &- 3+ Td feos ff $1 « 1 bo | 


; 34%. 2 4 BY * : 7 9 #7 2 e 
Holt, Chief Juſtice, There are two queſtions ariſe 
ia h a. ff f Dd otro 28T 

it; If 9 ume beef hot oY e ode 


* A — 1 W 


- * 


| vas Created Karl of Banbury, to hold | 
; the dignity to bim and the heirs'male of his body, law-. | 5 
Fs fully degottem, Te. that William had iſſue Nacholas, | value, were unpaid, 
who ſueceeded Milliam in the dignity, END t 

| the als and detinet; and the aamment always is, that 


| val. ir p. 1% 
that one of the defendants was an abbeſs in France, ang H bien 


| 


LL 


was not in priſon- notwithſtanding: that, 


4 \ . 9 : o | : * pt 
. N „* F a 7 * * 5 N 3 P L | 
1 X ; : F ; | 5 
YE . % 5 . . & : , 4; ' a 4h * * L | 
ped; that he + Totlie-pleyy: theicouncil/ fur the Klug hive taken 
- © 7M is. , 0 F yl 4 
a 


9 er b © e 


ad. That Mr. . ought-to. have everxed that 
he is ane of the! prers of Bn for it may be that be is 
Earl of Ireland or Scotland, and then ys has not an 
title to be tried by the Lords in this team. 
Zadly. n lep 
pruuit pater per rrrordum, or ought to have pr A Wit 
to: certify gthat he was | Earl of | Bunbury, F. N. 


- 


| 247. „ Reg; Ovige 287; 1 Croc 205. Lord Sevil's caſe, 


baron or not baron being triable by record; 224 
Axe, 24 Br. Aſſize mos: e 5 e 
As to the ſecond objection, that the defendant ought 

to have quered, that he is out of the peers of England, 
be anſwered, that what is apparent has no need to be 
auerred, hut that he is an —— by the letters 
patent, Which he has produced, and then that he 
muſt de of Eugland, is Fuſciently demonſtrated by 
what goes before, beſides, that he does not plead this 
plea here to make à right or title to the Zaridom of 
Banbury, but only by way of miſnomer id abatement 
of the indictment, and that miſngmer is a good plea. 
See 2 HA. 595. If a Knight be indicted by the name 
of 'E/quire, the indictment ' ſhall abate. ide Ram. 
LAIY © Me £ebld ED mg 


. # 4. 


ITS. nenen manns we: { 5g | L153" - 
Hg, s & W. e Waite & Briggs) hl 
In an action of Abt brought a ainſt the Marſha Hot 
the eſcape of J. J., the plains in his A 
ſhewed his recovery; and that F. S. was brought up by 
— before Mr. J. Gregory, and was by hin 
committed in execution to the Marſbalſea ; but does 
not ſay, 97 8 the record of the commitment. 
To this declsfatien; the defendant demurred general- 
955 and the-plaintiff's council argued, that Gb on 
on was offy matter of form, and therefore aided by 
- Or ; — 82 e ris Miduleton v 
e bail of Silugſter; for it is only inducement tot 
N and nat 2 = pony of it. 1 b _ 
er curiam. n the record is the grou 
of the plaintiff's action, he ought to EE — 


7 1 
% : 2 
. 


4 
i * 


wer is | as appear 1 by the record : but in this caſe the 1 "Fu f 
SLY | the toundation of the aRion, and althou gb 7020 ap, a 
mitmens is not diſinAly-put; in iu, you it mar de 


found on the general iſſue, and the defendant i oft | 
eftapped by this . but he may uur 8 4 
4" 


plaintiff ought to prove him an actual priſoner, bere- 
Raum. 


fore judgment was given for the plaintiff, Vids | 
val. 1. P. 35. IE £87; Thee % "A r N ©, of + 78 3.19 7 bo 
Aft 1: 8 1 e tr n 7 3 £7 : 77 e 

Mchaulmas, 7 W. 3. bt. Tage v. Pope: 


| Hol, C.J. Dale, with dm averment in the dealara- 
tion, differs from the conditionof a bond; for the plain- 


tiff here muſt fully intitle himſelf to an action, but the 
condition of a bond goes only in defeaſuuca, and muſt 
come an the part of the deſendant. And here the 


plaintiff does not intitle himſelf ta any action, ſor he 
has no cauſe of ation, upleſs the 105 L. as well as the 


Where foreign coin itſelf is demanded, the action is 


in the detinet; but if the value be demanded, it is in 


the defendant hath. neither xendered the foreign goin, 
nor the value» Vid, Mau, Reps dnl 14, 5. $8 „„ 
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„ eee eee e a, . e 
"Phe plaintiff brought an action of delt on a band 


againſt the defendant; On the 'defendant's craving, 
| 2 af ſuah bond, the condition appeared ta he, 
that 16 the defendant ould fave the plaintiſf hamm 
leſo from all damages that might acerue to him by tha 
enecuting à Writ of execution, that then, Ex. the de. 
fendant „ that the plaintiff did not execute the 
writz We. Phe plaintiff replied, and offered iſſue 
thereem t the defendant demurred to his replicatinmn 


|| +Theidefendant's council argued; that the plaintiff's 


. replication.was ill, becauſe it has not affignad any bre : 
and therefore he cannot have judgment, and that 12 
*% 9 Qq $22 | plaintiff 


7 


and Lady the Queen, w 


1 
Flaintiff ſhould: have ſhewn in his replication, that 


—— action was ſued againſt him for the execution of 
this writ, or how he was injured by it. But not al- 


lowed, 


Per curiam. The point in this caſe in iſſue, is a col- 
lateral matter, to which the defendant by his plea has 
inveigled the plaintiff, and therefore he is not obliged 
to ſhew a breach; for the defendant has admitted that 
the plaintiff was injured, by offering this plea of a2 


collateral matter; beſides, if the plaintiff had afigned 
a breach on the teplication, the defendant could not 
have traverſed it, becauſe it would be à departure 


from bis bar. Therefore judgment was given for the 
plaintiff. Vide Raym. vol. f. p. 108. | 


Michaelmas, 10WW. 3. Odis v. Clerk. 
On ap action brought for TY; , the plaintiff de- 


clared, that he ſued out of the court of our Lord the King, 
and late Lady the Queen, then being at Weſtminſter, a 


writ of latitat againſi William Hakes, returnable 
in fue weeks of Eaſter 3 afareſaid Lord the King. 
directed to the defendant as ſheriff of | 
that the defcndant, by virtue of this writ arfeſted the 
ſaid William Hates, and permitted him to e/cape, &c. On 
a judgment by default, and a writ of enquiry executed, 
the council for the defendant. moved in arreſt of 
judgment, that the plaintiff has not ſhewn out af what 
court the writ of latitat ifſued ; for though it is retutn- 
able in B. R. yet it might iſſue out of the Common 
Pleas, and then it would be a-void writ. The ſheriff 
may take advantage of void proceſs, though he cannot 
take advantage of voidable proceſs : though there is the 
word latitat, yet that is uſed in the Common Pleas in 
the teflatum capias, and capias utlegatum. Oy 
Per curiam. There is no writ properly called a writ 
of latitat but that which iſſues out of the Lis Bench. 
and therefore the court ſeemed clear for the plaintiff; 
but the matter was adjourned. Vide Raym, vol. 1. 


p. 397. 
5 Hilary, 11 W. 3. Bringar v. Allanſons 8 


On a ſci. fac. againſt the defendant as bail, &c, the 
defendant demurs, and his council took exceptions 
to the ſci. fac. Iſt. That it was in this behalf, whereas 
it ought to be in that behalf. | | TEES 

Holt, Chief Juſtice. In caſe of a ſci. fac. againſt 
bail in this behalf is the moſt proper. 5 | 

zd. Exception, That it does not appear in the cr. 

c. where the court was at the time of the judgment, 
which ought to be ſhewn, becauſe it is an ambulatory 
court, and if the ſame be not ſhewn, one cannot know 
to what place one ought to ſend a certiorari. Stat. 
7 Hen. 6. 106, 3 Cro. 504. Yelv. 227. 

Holt, Chief Juſtice ſaid, that he always thought 
that exception very /rght. viz. to ſay, that one does not 
know where the court is, but it has been held a cauſe of 
demurrer in both the old and new books, but yet it is 
but form, and therefore ſhould have been ſhewn as cauſe 
of demurrer. Therefore judgment was given for the 
plaintiff, Vide Raym. vol. 1. p. 532. 581 


Eafter, 11 W. z. Shates v. Seignares, 

In an action of covenant on articles of agreement, 
the plaintiff declared, that it was covenanted and 
agreed between him and the defendant, that he, in con- 


ſideration of twenty guineas by the defendant to him 
then paid, ſhould transfer to the defendant, before, 


or on the 19th of November, 1695, 1000 J. bank fack ; 


and that the defendant! covenanted with the plaintiff 
to accept it on three days notice, and to pay to the 
plaintiff for it 940 l. and then the plaintiff avers, that 
no bank flock is transferable by law, but in the office 
of the Bank of England, in the preſence of both par- 
ties; and that he gave three days notice to the defen- 
dant, that he would transfer to him the hanf loc in 


the office of the bank the igth of November, and that | 


100000. of bank och. 


371. 2 Mod. 266, Otway v. 


eſoever, & c. which writ was 


mente. 


* 


me - 
g f k , 1 
. 1 : , | 
Fe of | F , 
50 — 8 Averment * . 


fendant after yer of the articles, pleads that the plain- 
tiff nor none of his aſſigus had any intere [Any 
bank floct on the 18th of November, &c. the plainti 
demurs; and the whole court were of opinion, that 
the plea was ill, becauſe though the plaintiff had not 
any bank flock on the 18th of November, yet if he had 
it the 19th, he might have performed the contract 
within the time, for the covenant was not that he 
ſnould transfer any particular 1000 4 of bank flock 
which he had at the time of the covenant, but any 
Per curiam. This action will not lie for the plain- 
tiff in this caſe, becauſe it appears, that the plainti 
has not transferred, and without transfer to the de- 
fendant, the defendant is not bound to pay the money, 
for the money was to be paid on the transfer, and 
therefore no transfer no money. Co. Lit. 404. Dyer 
Eholdips. . 
The matter in the declaration might have been a 
ood excuſe for the plaintiff, if the defendant had 
fed him for not transferring the bank ffoct, or the 


plaintiff might have aſſigned his breach in the non- 


acceptance of the flock, by the defendant. . 
he court obſerved, that it did not appear but that 
the bank flock was transferrable at another place than 
at the office of the bank, for though the act ſays that 
no transfer ſhal] be, but as the King ſhall appoint 
and the King has appointed it to be at the office o 
the bank, and not in any other place; yet that ought . 
to have been pleaded, or otherwiſe the court cannot 
take notice of it; and therefore, notwithſtanding any 
thing that appears to the contrary, the transfer might = 
have been in any other place, and then à tender 


ought to have been made to the perſon. Therefore 
judgment was given for the defendant. Vide Raym. 


vl. 1. p. 440. e Chaach 1 
Trinity, 11 W. 3. Maſon v. White, Marks, & al. 
The plaintiff brought his adtion againſt the defen- 


dant White, an attorney, and the other defendants, for 


entering up judgment againſt him without his af- 
ſent, or without his being arreſted; or any proceſs ſued 
out againſt him, and without having made any war- 
rant of attorney to Vhite, on which a fferi fur. iſſued, 
and his goods were taken, c. On judgment by de- 
fault, and a writ of inquiry being executed and re- 


turned: 


The defendant's council moved in arreſt of judg- 
1,” That the declaration is againſt Mhite, one of the 
attornies of the court , our Lord the Ning f the Bench 
here, whereas it ought to be at Vęſiminſter; for one can- 
not underſtand what place here means, and therefore 
one cannot know what court the plaintiff means. But 
not allowed. 7 1 : 
Per curiam, Of the court of our Lord the King of the 
Bench, is the Common Plias, and the = will take 
notice that the Common Pleas is at ater, and; 
therefore here is at Nenner. 
2zdly. A ſecond exception Was, that the plaintiff has not. 
ſaid who were juſtices of the court, heteas he ought, 
to have mentioned the chief juſtice by name, and his 
brethren, &c. but not allowed. For though in pleading: 
of a fine they plead that the fine was levied: before the 
Chief Juſtice by name, and bis brethren, yet there is 
no neceſſity here to name the juſtices of the court. 
3dly. A third exception'was,that it is {aid in the decla- 
ration that the defendants, the 24ſt December, 5 V. & 
M. procured judgment to be entered, c. Now the 
ztſt December always hap out of term, and the 
court will take notice of that; but every judgment 


muſt be entered of ſome day in the term; and alſo that 


they proſecuted a eri fac. the 23d December, & c. 


is out of term. 1 it 


The plaintiff's council in reply ſaid, that the de- 
claration ſets forth, that they procured the judgment 
then to be entered as of Michaeimas term before, which. 
is good, and of that opinion was the court; and as to 
the writ, the plaintiff s council obſerved, that it was, 

Lad cauſed it to iſſue ſuch a day, CK. 


he attended there the whole day to have transferred it; he defendant's council ſaid, that that would be 
but that the defendant did not come to accept it, for || taken to be the 7%, and he is included by the zefle, 
which he brings this action for the 940 l. The de- and cannot aver againſt it. 
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Per Holt, Chief Juſtice. A man cannot aver that a 
writ is of another 19% than it bears, but he may 
aver that it did not iſſue at the time alledged, Judg- 
ment * given for the plaintiff. Vide Raym. vol. 
1. P. 493. 8 4 


Triniy} 11 V. 3.  Maſm v. March, 


In an action of falſe impriſonment, laid to be in the 
vacation, the 4 2 a writ iſſued, teſted in 
term time, whereby he took the plaintiff, 

Per Holt, Chief Juſtice. He may reply, that 
though it was tefted in term time, yet he took him in 
vacation; for where the te/te of a writ is in ſupport of 
juſtice, no averment ſhall be admitted againſt it; 
otherwiſe, where it is to juſtify a wrong done. Vid. 
Salk. vol. 3. p. 53. | | 


| Michathnas, 12 V. 3. Harman v. Owden. | 


In an action of aſſumpſit, the plaintiff declared, that 


the defendant, in conſideration of 20 l. paid to him by 
the plaintiff, aſſumed to deliver to the plaintiff, on or 
before the 8th of January, forty-five quarters of oat- 
meal, and /ix hair fieves, and a fan, out of a ſhip into 
a barge, to be brought there by the plaintiff for the 
ſaid purpoſe 3 and he avers, that on the 8th Januamy 
he brought there his barge, and the defendant did not 
deliver on the 8th January, &c. On non afſumpſ/it 
pleaded, a verdi& was given for the plaintiff.” | 
The defendant's council moved in arreſt of judg- 
ment, 1ſt, That the ſieves being of divers forts, the 
plaintiff ſhould have ſhewn how many of each ſort 
were to have been delivered. e 
The plaintiff's council in anſwer urged, that in treſ- 
paſs or trover this might have been a good exception, 
but not in aſſumpſit, where we ought to declare as the 
agresment W. 8 
Holt, Chief Juſtice, ſaid, that if the agreement was 
ſuch, this uncertainty would not vitiate it, but the de- 
fendant has his election, how many of each of them 
he will deliver, ſuppoſe the agreement was to deliver 
fix cows and calves, the plaintiff ought to have fix of 
Each of them; beſides, it does not appear here but that 
they might be the ſame. | | | 
The ſecond. exception was to the breach, that it 
was not well aſſigned, the promiſe being to deliver at 
or before the 8th January; and the breach aſſigned is, 
that he did not deliver on the Sth January, ſo that he 
might have. delivered them before, which would have 
been a good performance of the agreement. But after 
conſideration had of this exception, RAR 
Holt, Chief Juſtice, delivered the opinion of the 
court, that the plaintiff ought to have judgment after 
verdict, but faid it would have been good without 
verdit; for when the promiſe was to deliver the 
things out of a ſhip into a = to be brought by the 
plaintiff on or before, &c. and the plaintiff ſays only 
that he did not deliver on the day, and not that he did 
not deliver before, yet in a caſe ſimilar to this, it will 
de well enough; for though the defendant has elec- 
tion to deliver before, &c. yet there ought to be a 
concurrence of the plaintiff, and he ought to be ready 
to accept them; for the defendant cannot make a ten- 
der before the laſt day to oblige the plaintiff to accept 
them, and if he comes before the laſt day to make a 
tender, that will not excuſe him from making a ten- 
der or delivery of the goods on the laſt day, according 
to 3 Cro. 14. 73. where a place is appointed for pay- 
ment of money; for if the plaintiff be not ready there 
with his barge, the tender will not be ſufficient ; and 
therefore, - ſince the laſt day is the time appointed by 
the law, when the one is obliged to deliver, and the 
other to receive, it will not be preſumed that the 
plaintiff was there before with his barge ready to re- 
ceive them; but however, it is aided by the verdict, 
for if there had been an aQual delivery, the jury could 
not have found for the plaintiff, for at this time per- 
formance is given in evidence on non aſſumpſit, and if 
the defendant had delivered the goods, it had been non 
aſſumpſit; and therefore no delivery being proved, the 
court gave judgment for the plaintiff, Vide Raym. 
vol. I, p. 620. F . 5 ; 


. ) * 


, I 
* 


Bafter, 13 Wi 3. Mitchel v. Broughton, | 


In offumpſit on a ſpecial promiſe to transfer ſtock in 
———— the plaintiff declared on an agreement in writ- 
ing, by which the defendant agreed, in 1692, in con- 

ſideration of to transfer a certain quantity of 
ſtock to the plaintiff or order on requeſt; and he 
ſhewed a requeſt, &c. and averred that the plaintiff 
had not transferred. The defendant pleaded the flat. 8 

29. z. cap. 32. againſt ſtock-jobbing, The plain- 
tiff demurred; and it was inſiſted that this contract 

was within the ſaid act, becauſe it may be, the tranſ- 

fer was not to be made before the day of 

Holt, Chief Juſtice. The ſaid act ſhall be taken 
ſtrictly, becauſe it deſtroys bargains; and therefore, if 
the requeſt was before the ſaid day it is well enough. 


. 


"cauſe the plaintiff had not averred that the defendant 


| had not paid to the plaintiff's order. : 
Per curiam. That ought to come of the other ſide, 


if payment was made to the order of the plaintiff, 
Judgment ni, &c. for the plaintiff. See the caſe of 
mit 75 Weſtalls Raym. vol. 1. 316. Vide Raym. vol. 
I, p. 73. D | | , 


Trinity, 13 V. 3. Berty v. Dormer. 

On an fue directed out of Chancery, whether land 
aſſigned for payment of a legacy, were deficient in 
value; iſſue was joined on the deficiency, the one al- 
ledging it was deficient, and the other that it was not, 

er curiam. Though averring that it was deficient 

is ſuch an affirmative as implies a negative, yet it is 
ſuch an affii mative as turns the proof ou thoſe that 
plead it; if he had joined the iſſue, that the lands were 
not of the value, and the other had averred that they 
were; the proof then had lain on the other fide. ita 
perſon plegds under age, which is no more than that 
he is not of age, and iſſue is taken thereon, he that 
pleads muſt prove it. TONE #7 
Per Holt. The common way of apraiſing tithe her- 

| bage, is two ſhillings in twenty : and it a perſon deviſes 
land to the value of 100/. a year to another, it is. at 


at the value they were of at the death of the deviſor. 
Vide Mod. Rep. vol. 12. p. 526. 70 1 


Aab 13 . Jo Spenceley v. Hutton. h 


In eſcape againſt the defendant Marſhal, of this 
court, for the eſcape of V. &c. on not guilty plead- 
ed, the plaintiff obtained a verdict, On the trial it 
was proved, that V. was a priſoner in the Mar ſbaljea 
of this court, and that a committitur was entered on the 
roll. The defendant's council objected, that though 
ſuch committitur entered on the roll is all the record 
made of ſuch commitment by the court, yet, by the 

practice of the court, the plaintiff who recovers, Ec. 
ought to make ſuch entry in the Marſbal's book, kept 
for that purpoſe ; and that the Marſbal keeps a clerk. 
to make ſuch entries; and the intent of it is, that the. 
Marſhal ſhall have notice of ſuch commitments, . and 
that without that be ſhall not be chargeable in : capes. 
For though a committitur_ be entered on the roll, yet, 
perhaps the Marſhal has no notice of it, and it is un- 

_ reaſonable that he ſhould be liable for an cape, with- 


| out notice that the error was committed in execution. 


The lixe practice in a caſe of reddttit ſe in diſcharge of 
bail; for though the redlitit ſe is entered on parchment, 
and filed with the proper officer, yet ſuch entry is 
made alſo in the Marſhal's book, to the end that he 
may have notice of it. Now, in this caſe, no ſuch 
entry was made in the Marſhal's book, and therefore 
he is not chargeable in 2/cape. But Hal, Chief Tuſ-- 
tice, before whom this cauſe was tried at Guildhall, - 
held the entry of the committitur upon the roll, c. as 
aforeſaid, to be good evidence. And a verdict was given 
for the plaintiff; but he gave leave to the defendant to 
move it in the court of King's Bench ; and he after». 


ſon; when the motion was denied; | 


Per curiam. Trials ſhall not be ſet aſide becauſe | 


| che defendant might have prevented it before the trial, 


A ſecond exception was taken to the declaration, be- 


fir/t /ight, the beſt rule of valuation, to eſtimate them 


wards moved to ſet afide the verdict for the above rea- 


— — ab. Is Eee #7 
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as in this caſe he might have moved the court; and it 
ſeems to be a trick to keep it in ſecret to ſet aſide a 
verdict, if it were not according to the defendant's 


wiſh; But if the defendant had intended to act rightly, 


he ſhould have given notice to the plaintiff of this irre- 
gularity, but it will not ſet aſide the verdict when the 
plaintiff has proved all his declaration. Accordingly, 


the plaintiff had his judgment. Vide Raym. vol. 1. 


A CE CT. 


Michaelmas, 1 Ann. Ingledew v. Cripps, or Grips v. 
| | Ingledew. ERS 
In an action of debt, the plaintiff declared on a bill 


penal, ſealed and delivered by the. plaintiff to. the de- 
fendant, reciting, that whereas the.plaintiff had agreed 


with the defendant to fell him ſo many ſtacks of 


wood, the defendant, for that, covenanted to pay to 
the plaintiff 35 J. for every hundred of the ſaid ſtacks, 


and bound himſelf, in the penalty of 100/, to do it: 


then the plaintiff ſhews, that there were ſo many 


ſtacks, Cc. and brings his action for 3101. c. as the 


total amount of all the ſaid ſtacks. The defendant 
demurred to the plaintiff's declaration, and his coun- 


cil made the following exceptions, 


- 1, That ſince there is a penalty of 100 J. in the 


| bill, the plaintiff cannot have an action for more than 


the 100 J. But not allowed, | 5 
Holt, Chief Juſtice. The plaintiff has his election 
to ſue for the penalty, or for the rate agreed, although 


ijt be more than the penalty; and he may ſue for the 


310 J. Sc. for the wood, and for the 1001. penalty 
alſo; for this penalty was only inſerted to enforce the 


payment for the wood; and it cannot be intended, 


that if the plaintiff ſold wood to the value of 1000 J. he 
ſhould be contented with the penalty only. 

2d Exception. Admitting that the plaintiff might 
ſue for the wood ſold, yet he ought to have cove- 
nant, and not an action of debt, becauſe the dut 
was not certain; for the agreement is, to pay ſo muc 


money for every hundred ſtacks that ſhould be in ſuch a 


place, and it is altogether uncertain how many hun- 
dred ſtacks were there. But not allowed. 
Per curiam. The plaintiff may have debt or cove- 


nant, at his election; for the rate being certain, viz. 


351. for every hundred ſtacks of wood, when the de- 
fendant has the wood the agreement becomes certain, 
for which an action of debt lies. | 

zd Exception. That the plaintiff has demanded 
more than appears by his own ſhewing could be de- 
manded; becauſe he demands ſo much for iy ſtacks, 
and the agreement is only that the plaintift ſhould be 
paid for every hundred ſtacks. It would have been 
otherwiſe, if the agreement had been that the defen- 
dant ſhould pay according to the rate of 35 J. for every 
hundred, &c. Allen 9. Stile 12. Needler v. Gueſt. 
2 Lev. 124, Rea. v. Burnis, which is in point. 


The plaintiff's council argued, that this covenant 


or agreement ought-to be conſtrued according to the 
intent of the makers of it, and it could not be imagin- 
ed that the plaintiff intended- to give fifty ſtacks of 
wood for nothing; and he cited 1 Lev. 140. Keyme 
v. Goul/fton. But not allowed, earls a 

Per curiam. The agreement is only for every hun- 
dred, and ſince it is not ſaid, according to the rate, the 
plaintiff cannot recover any thing for it by this agree- 
ment, | 3* 488 ä 

Ath Exception. That the agreement is, that the de- 
fendant ſhall have liberty. to take the wood in ſuch a 
place, and he ſhall pay 357. for every hundred ſtacks, 
on tale; and the b has not averred that the 
difendant had all the hundred ſtacks for which this 
action is brought, but the plaintiff has only averred, 
that they were all at the place, Cc. at the time of the 
articles made. Now, 1ſt, It was neceſſary to aver, 
that the defendant had the ſtacks, c. becauſe, other- 
wiſe, the defendant is not obliged to pay for them; 
for the agreement is, to pay for, &c. which is a con- 
dition precedent, which mult be performed before the 
plaintiff can be entitled to his action. Stat. 15 H. 7. 
cap 10. 1 Lev. 70. e de eee 

2dly, The plaintiff ought to do the firſt act, viz. to 

tell them; for the payment is to be made for every 
hundred ſtacks on tale. But not allowed. 


Holt, Chief Juſtice. There is no condition prece- 
dent, nor firſt act, to be done or performed by the 
plaintiff, . for he has fold all his intereſt in this wood, 
and the defendant may and ought to tell it. 
The plaintiff's council moved the court, for leave 
to enter a remittit for the 17/1, 10s, demanded more 
than ought. ro be, for the tifty ſtacks, and that he 
might have his judgment for the reſidue. _ 
A A day being given by the court to argue this mat- 
ter, the defendant's, council urged, that the plaintiff, 
in this caſe, | could not enter a remittit, for the diffe- 
rence is, where the demand is intire, and where ſeve- 
ral; where the demand is ſeveral, and à part is well 
demanded, and part ill, the plaintiff might have _ 
ment for that which is well demanded, and may b 
barred for the reſidue; as in Hob. 178. Andrews v. De 
la Hay, in an action of debt, on ſeveral bonds, one of 
which was not payable at the time of the action 
brought, yet the plaintiff ſhall have judgment on the 
reſt; but where the demand is entire, an abridgment 
of it cannot be, neither can the plaintiff have judg- 
ment for part. 8 Fs "730 : ut 
The plaintiff's council argued, that a remittit ma 
be entered for the 1 J. 10s. Cc. and that the plaintiff 
ſhall have judgment for the reſt ; for where the money 
is certain and entire on the face of the contract, the 
demand of more than is due is ill, and cannot be aided 
by the entry of a remittit; but where the money re- 
coverable is compoſed of ſeveral parcels, there, if the 
plaintiff demands more than is due, he may enter a re- 
mittit for the overplus; for there he ought to recover 
that which he can prove to be due, and not ny |; 
to his demand; and therefore the plaintiff may as wel 
| waive that which is not due, by the entry of a remitit, 
as the jury may, it not being proved at the trial; and 
cited Cro. Fac. 498, 529. 1 Saund. 206. and the cafe 
of Thwaites v. Lad Id. In debt, for rent, the 
plaintiff declared as aſſignee, by virtue of a dee res 
made by the commiſſioners, at Chfford's Inn, for the 
determination of differences about the fire of London; 
and the plaintiff demanded $/, more than was due, as 
appeared by his declaration. The defendant pleace?, 
nul tiel record; which heing for the plaintiff, the de- 
fendant brought a writ of errer, and moved the court, 
that the plaintiff ſhould not enter his judgment, with- 
out leave of the court, and a rule was made accord- 
ingly : and afterwards a motion was made, to ſet afide 
that rule, and that the plaintiff might have leave to 
enter a remittit for the 81. and have judgment for the 
. reſt ; and the caſe of Barber v. Pomeroy, 1 Noll. Abr. 
785. Stile 175. was cited, as a caſe in point; and 
though it is ſaid, in 1 Squad, 286. by Hale, Chief 
Juſtice, that no judgment was entered in the faid caſe, 
yet that was a miſtake, as appeared on fight of the re- 
cord, then brought into court. On this authority, the 
the plaintiff had liberty given him to enter a remitti# 
for the 8/, which put an end to the writ of error. 
Holt, Powell, and Powys, Juſtices, agreed to the 
diſtinction taken by the plaintiff's council, that the 
damped here is no more entire, than every action 
debt, for rent or other thing. The demand is 
entire, as to actin, but not as to lien; and the 
difference is, where, on covenant to pay a fum cer- 
tain, debt is brought, the variance of the ſum con- 
tained in the deed, will vitiate the ſame; but where 
the deed relates to matter of fact, there, though 
the plaintiff demand more than is due, he may enter 
a remittit; and the caſe of Barber v. Pomeroy, is in 
point. f os | | N ph 1 F £3) 
f r held, that this was an entire con 
tract, and therefore, that a remittit could not be ei- 
texed for part, no more than there can be an abridge- 
ment of an entire thing at common law; and cited 
Dyer 65. Mat. 10 Hen. 6. cap. 5. Telu. 66, This caſe 
differs from the gaſe of Barber v. Pomtrey,' becauſe. 
that was after verdict, but here it would be hard to 
{ take away the defendant's good cauſe of demurrrer, 
Which he had at the time he demurrde. 
' , Holt, Chief Juſtice, The verdict makes ſuch 4 
- Caſe worſe; for there the jury find the intanglement, 
and yet the court, ſeeing the verdict to be impoſſible, 
will give leave to enter a remittit © the court therefore 
gave judgment for the plaintiff, for what was due; 


— — 


| 


with _—_ to _ A 2 ag: 0 reſidue. Vide 
: Raym. vol. 2. p. 814. Mod. Rep. vol. 7. p. By. 
| 8 | ichaelmas, 
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_ -Miichaehnas, . 2 Aun. 8:aple Vs 8 


Te 1 Were of opinion, chat the dee 
this caufe were fach, 815 ſeade 1 ret de awarded 


on, at the commen law; 
nf ſted on a title to a way, by grant, his averment, 


that he had no other way, was Inimiiterial, and, by 


conſequence, the ilue thereon imp ertinent; befides, 
nh e ho iffue At all join; he plaintiff's afrma⸗ 
tive not concurring with 8 fendant's e 
Vide Mod. Rep. vob 6. p. 3. 


Michaeiman 3 Ann. 2 v. Davin Error. 


On a vit of 2 en a judęment i in the Mur- 
Halſea Court, the and eclared; that at ſuch a day, 
Se. in tne county. of Wer, he did deliver into 


the ſtable of the defendant, n a common inn-heeper; 
a certain gelai 1275 to be by dim ſafely, kept, at a rea- 
ſonable rat and. to 55 ſufely rer delivered by him to 
the plainti 1 * the defendant then and there ſo 
negligently 5 ſaid gelding did keep, that through his 
neglect he was taken out of the inn, and ſo immode- 
rately ridden, and whipped, that he was quite ſpoiled ; 
on W a verdict an id damages Were given for the 
plaintiff, and judgment for him below: on the writ of 
trrar, the fol owtng exceptions were taken. 
iſt. That the horſe, og aught that appears, was 
put into the defendant's It ble without his . 
and if fo, he was not bound to. take any care of j 
fot, as the declaration is worded, it is to be a 
fto6d, that it was en into his ſtable, he 3 a 
common inn: becher; for prædict, com. 00 ſpatat. exiſtent, 
muſt de taken in the ablative eaſe; b t the words being 
indifferent to an Iblatiu e or. dative, t bs them 4 
tive bY the 1 Me: ad; thy other 28 * 
1 1 an 1 


nti2 


of the ion, and the hat if thats wel * it, e aid 
within the e wh Fo deelaration ſhews fur- 
ther matte 

tial damage, without wh e ad jon Would have 
Fin, ſuch matter need not be averred 6h be y Wi. in the 
juriſdiction: as in caſe for calling a woman @ whare, 
whereby the loft a marri lage; there not l the 
words,” but alſo the bs of inarriag ge, muſt be alledged 
to be within the juriſcickion, beedule the one, with- 
out the other, would not waintaij the action; +. 4nd 
there, one may cone PAY 


3 hers the 109 of cuſtomers neee not 25 
ledged'within che . e the words 
actionable mY it, arid it is only aggravation. 
1 Cro. 570; I Ro. 4b. 548. 955 448. In aß acipn for 
apreſfitif ole in ariother man's nawe, without 155 
conſent of the other, by which, bis other creditors 
arreſted” him, it is not needfyl to; alledge that. the 
creditors came oll him within the juriſdickion, becauſe ſe 
the arreſfing in. ers on ame, Ames the: Fol 
conſent, is in itfelf aftionable, ben . doubt w 
whether ' tlie defendant's Sale, in ſuffering i 
geling to go Gut of his cute e e WP! Les 
of agen, Without any ne to the rj - 
2nd the council ies L e he TI. cauſe of 2 
t ot the geld. ſafely, ac ordi 
— CR: 24 ny 10 yy he Renter 
I Ent. z. Aach en ing a nen- fejance, 
eee de, OR, | the Men: ad was. e, 1 


14 


the defendant having | 


it hes „ the Neger 
Keie . 


| 


” 
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31, 546. 3 Keb. 1, 2 | 
And the court held, that the counterpart. of an ans 


i 
4 Eaftet term m. laſt, pn arguin 5 s elle, 
c 1 gh ch je Nane! e plain fitl * 
error, if 5 ori inal Ace had been in 
court, whether 827 would venture to 2 to 12 


for not ſbewing the place Where che horſe was 1 
moderate! 1 ; and he ſaid, ſure they bf IN M 


and then, if this were a good declaration i in A ſuperi 


court without that, then it will not be neceſſary to 


aver it within the juriſdiction of an inferior court, in 
an action brought there. Lo which it was 72 65 


that the inference did not diere for if. indebit. a/ 


ſumpſit de in a. ſuperior court, for aoey's ſold. and. de- 


Jivered, though no place be laid where the fale or de- 
livery Was, ye % is no cauſe of demurret; but the not 


alledging i it to be within the Juriſdiction of An inferibt | 


court, would be fatal, 


er chriam. The ewe un be affirmed, for 
the negle&_ of not keeping accordibg to the 1 to 


is the ſole gi of the ation; for if the declaration 


been, that _ defendant did ſo h cligently FP. * e 
le, an id 


horſe, that he 5 taken out 5 is. 
into 4 mer ſet . 5 re, to his damage, Cc. the ation woul 
lie; or "that Þ o negligently ke ept him, that thifouph 
his neglecl "7TH was beat or abuſed, or. Wanted feaſon- 


tion is, his n lect of due care of h 4 

ate, The Chief Juſtice ſaid, " recolle; 7 
caſe of May 0 v. Combe, in La > time; 7 
the Aare off of an ancient deed was admitted in 
evidence, and a ſpecial vetdict being found in the . 
finding the original deed, it concluded, as by the 
counterpart it did apprar and this was fo done, to 
preſerve the A 1 Mod. 4, 94, 114. 2 Keb. 
5 Hod. 211, 386. Dad 264 


able provender in his 55 And. 17 nad auſe of ac-. 


cient deed; which might be loſt, was good evidence 
with other circumſtances; but not of itſelf, without 
other citcumſtances; but that a counterpart of a de 


leading the uſes of a fine, was of itſelf good evidence. 


See alſo, Carthew 79, 80, 142, 181, 220, 225, 2633 


346: and Shiniver 15, 24, 82, 174, 205, $314 59, 
57 Ay 62650993 940, 67341 675. Vid: Aud. Reps 


* 
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6 Acala, 3 * 22 Fackſane 0 1a 


The defendaiit pleaded in abatement, that nb 
of niemotia non eh, i. e. from. time eee, hb 
s clerks of the" Queen's court, of Exchegier were pi 

vileged from being fred elewhe LE: in tat ebure 


and that the defendant Was . bh =P 01 he of t 90 
barons of the Exchiquer aforeſaid. 
On ewe ; per eu, "hike OY two way or 


. ng pr e 
One is, to 7 to is and ** the trial if te 1155 
is an officer of rtcord, oY 5 po uci bY 
cord; if he is not ar off of record, bur an "a 
dant to one of the 5 ro muſt of necefh 
tried by a jury, becauſe the court of Excheg Po as 
court, cannot take notice of it any mote thah we can 


2 


The other way is, if Be is ah or on record No 


ee 4 Writ of privilege at the th me of ar 
Preys and then no 1 can be joined o al 
re the cuſtom is ill pleaded, the Latin fot Fad 

But he having pe wed that hey Sn of the clerks of 
a baron, and inſiſting on privilege,” ought not we to 
take notice,” that HE 4 of to ave Pee ? 

To which it Was anſwered, thar he og not aver that 
he was clerk to one of the g of of the Dueen's Ex- 
2 uur, but of o. Exche, D orideas 

was awarded. Vie "Mitt Rep. vol. 6 1 


Ait, 3 Am. Davenport v. Rafe. Eno. | 


3 of a judgment in the 0. Be ima 
2 debt on bond, the plaintiff's council too 
ſeveral: exceptions. to the defendant's plea ; and among 
others the following: 

That. it was not averred: any where in tlie plea, that 
this jud nt, on which-the' writ on error was brought, 
was the ſame judgment, the errors in which were re⸗ 
mn . , in the r of f the n the 

| eaſe; 


ment „ | 153 
| * 95 and Halle v. Aran, Mich, 10W. 3. | 


"the. 
here 
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might have been taken. 
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releaſe, as if there Was ſuch an averment in the feleaſe 
itſelf, which was naught : for no iſſue could be taken 


on that, but there ought to have been a diſtinct avers, 
ment of that, either in the end of the plea, as is uſual 
in pleas of recoveries in other actions, Sc. or elle, af- 


ter the words of and Acer HAN 198 judgment aforeſaid, 


the defendant ſhould have added, the ſame judgment 
flill remaining, of which the plaintiff has now brought 
is writ, of error; and” fo, on that averment, iſſue 


Ful, Chief Juſtice. | There never was ſuch a form 


of pleading. e A 
"Powell, Juſtice, It was better this way. 
Holt, Chief Juſtice. The plea is good now after the 
releaſe js ſet out on cher, for now it appears to be 
A ut? of this judgment, and it ſhall not be intended 
that there was another” judgment between the ſame 
parties of the ſame term ; and the replication 1s not 
od, for if there was another judgment to which this 
releaſe might be applied, you ſhould have pleaded it 
ſecrally and certainly, and have averred that this releaſe 
40 4 releaſe of the errors in that judgment, and ſo 


ave given the plaintiff an opportunity of anſwering 


that judgment, as by pleading nul tiel record; for if 
there be no ſuch record, the very foundation of your 
replication is gone, for if there be no other judgment, 
this releaſe releaſes this judgment, and the traverſe is of 
a thing not exiſting» The court therefore would not 


alter tne rule, niſi. Vide Raym. vol. 2. p. 1052. 5 


n e Trinity, 4 Ann. The Queen v. Beſt. 


on an indictment for conſpiring to charge a man as 
father of a baſtard child, the defendant demurred to 


the indictment, and his council took the following ex- 


ceptions thereto: 


1. That it did not appear that any thing came of this 


conſpiracy, and the bare conſpiring to do an ill thing 
y another is not criminal unleſs the thing be done, for 

it is the damage the poop receives by the conſpiracy, 

that makes it criminal. „ \RT | 


Aly. That it did not appear that the fads the defen- 


dants conſpired to charge the proſecutor with were 
falſe ; and a conſpiracy to charge a man with a fact 
that is true is not puniſhable, and therefore the indict- 
ment ought to have ſaid the proſecutor was not the fa- 
ther of the child; and as for the adverbs falſely, un- 
juſtly, wickedly, and devilifhly, which were inſerted in 


the indictment, thoſe went to the conſpiracy, and the 


defendants might falſely conſpire to charge the proſe- 
tutor with a fact that was true, as if they had promiſed 
him not to do it; and he compares this to the caſe of 
perjury, where it is not enough to ſay a man did falſely, 
c. ſwear, but the indictment muſt lay, that the fact 
wit fall 5: ͤB⏑ͥ/AHÄ ͤͤ—ͤr- ¶ Z atoan ts. 

34h. The woman on whoſe body the child was ſup- 
poſed to be begotten was laid in the indictment by ſeve- 
ral ſurnames, and he ſaid that ſhe might be the wife of 
the proſecutor, and ſhe might go by his name among 
the reſt of her alias's ; and this he ſaid was rather to be 
intended, becauſe they charge the proſecutor with be- 
ing father, which he could not be to a baſtard child. 
. 4thly. The indictment ought to have laid, that the 
child was like to become chargeable to the pariſh; for 
unleſs the proſecutor by this accuſation was like to be 
ſubjected to ſome penalty, the indictment will not lie. 
The indictment here is nothing but that the defen- 
dants conſpired to tell the proſecutor that he was the 
father of the child E. E. was big wi tn. 
The court ſeemed to reſt much on the ſecond eucep- 
lion, and they ordered precedents to be ſearched; and 
far the queen were cited the caſes of the Queen v. 


Kimberly; 1 Leu. 62. 1 Sid. 68, An indictment for 


diring to charge J. S. for having begot a baſtard on 
ody of F. G. to the intent to extort money of 


conſ 
the 
him, and held good, and yet no averment that the pro- 


ſecutor was not the father. The King v. Armſtrong, 


1 Vent. 304. An indictment in like manner for con- 
ſpiring to charge one for the keeping of a baſtard 
child, and thereby alſo to bring bim to diſgrace, and 


in both theſe caſes, a conſpiracy without any further 
act done, was held to be indictable. i; | 


The court gave judgment for the Queen; for they 


obſerved, that the defendants were charged at leaſt wit | 


| 


r 
: BY 
+ - 
A conſpiracy to charge the proſecutor with fornication 3 
and though that was a ſpiritual defamation, yet the 


cConſpiring to do it was à temporal offence, and indict» 


able, and the conſpiracy was the gi of the indick- 


ment. 1 1 * A Dann 
Te Chief Juſtice ſaid, that conſpiracies were one 
of the articles in the commiſſion of cher; and the court 
obſerved,' that E. E. would not be intended to be the 
proſecutor's wife. And | 
in the indictment ſhe was named ſpinſter. Vide Raym. 


Vol. 2. p. 1167. 


01:4 Trinity, 4 Ann. The Quern Ve Watt. © 5 


On an indictment for deergſtealing, it was held that 
convictions are but inducement, and therefore they may 
be pleaded without as appears by the record; the gi of 
the.offence is, the not returning the warrant, a 7 che 
are many caſes, that where a matter of record which is 
alledged in pleading is only introductory, it is not ne- 
e to aver it by the record. Vide Raym. vol. 2. 
p. 1189. 21 E = 1 9 


Hilary, 11 Ann. Thornicraft v. Barns. Error. 


On a writ of error brought on a judgment given in the 
court of C. P. where the action was debt on a bond of 
1000 f. penalty, conditioned, that if ſuch a one, being an 
apprentice, ſhould purloin or imbexxlꝭ any thing to his 
maſter's damage, that then he ſhould make it good. 
The breach . was, that he did imbezzle and 
purloin 2000. On this iſſue being joined, a verdict 
was found for the plaintiff, and judgment accordingly. 


On error brought, it was inſiſted, that the breach 


was not well aſſigned; for the condition of the bond 
tying it up to ſuch purloining as ſhould be to the 
damage of the maſter, the plaintiff in the original ac- 
tion, ſhould have averred that this was a. purloining 
to the damage of the maſter. g 
But the whole court thought the judgment of the 
court of C. P. was well given; for the words purloin- 
ing and imbezzling are always taken in a bad fenſe, 
and neceſſarily import damage to the maſter; and what 
appears plainly needs not to be averred, according to 
the maxim of law, what clearly appears need not be vert - 
fied, Judgment affirmed, *b Vide Mod. Rep. vol. 
10. p. 149. 8 = „ | N * 
. Michaelmas, 12 Ann. Seftern-v. Cibber. 
In an action of debt on bond, brought by the plain- 


tiff, as affignee of the ſheriff; on demurrer, the de- 
fendant's council took the following exceptions to the 


4 


declaration. 


it. That the breach of the condition was ſet forth 


to be, his not appearing according to the exigence of the 
torit, and according to the form of the writ ; whereas it 
ought to have been, his not appearing at the return 
of the writ, I Levinz. 145. 3 Lev. 243. 


Adly. It was objected, that the very foundation of 


the action, viz. the breach, was ſet forth by way of 
recital, when alſo he did not appear, which ought to 
have been expreſsly averred, that ſo the defendant 
might have the liberty of traverſing it. Cro. Elia. 
441. 2 Fones 197. 2 Lev. 206. 5 | 
: oy te declaration does not ſet forth on what 
day the writ was returnable; and then it does not ap- 
2 en $4 the N did, or did not appear 
according to the exigence of the writ, nor whether t 

1 was of was or fore jo „ O | ” 
* 'Eyre, Juſtice, This caſe differs very much fro 

the caſe of a ſheriff ſuing this bond. himſelf, for —— 
he bas nothing to do but declare on the bond; but 
where the action is brought by the affgnee, there it is 


the forfeiture that gives the action, which in this 
Laſe is the non- appearance, and is a matter traverſable, 


and muſt not be ſet forth by way of recital, but muſt 
9 averred. 4 e ANA 
In declaring on an indebitatus aſſumpſit, the cumgue 
etiam is uſed; fo in à bond, 4 1 certain 
obligatory writing. But then in the firſt caſe it is the 
promiſe, and in the ſecond the breach of the condition, 
which gives the action; both of which are always poſi- 
tively averred, and not ſet forth by way of recital 

5 | arker 


And Powell, Juſtice, ſaid, becauſe 


O 
1e 


Auverment. 
Parker, Chief Juſtice, It is not true, that there is h 1 Fu 
| | condition is for killing in a' place, called #/þinny 
Ground, in the chace of 


traverſing what is only ſet forth by way of recital; for 
the pleas of non aſſump/it, and nen off fattum, are both 
of them pleas that rraverſe matters, in thoſe reſpectiye 
actions that are 1 15 by way of recital. 
i The er the writ not being ſet forth, is a fatal 

+: na} I 1 2 68 1 ny þ (br d 8 e, 
1.1 Trinity, 13 Aan. Jobaſen v: Gardine. 
On a promiſe of payment made by an executor after 
the death of his teftator, it is not neceſſary for the 
plaintiff in his declaration, to, aver that the defen- 
dant has aſſets; ſor unleſs he had, there was no occa- 
fion for his. making ſuch, a promiſe. Cro. Fac. 602, 


613. ide Med. Rep. uuf 10, p. 24. 
' Michaelmas, 2 Geo. Child v. Peirce. Error. 


On a writ of error brought to reverſe the judgment 
obtained in this cauſe, it was inſiſted by the council for 
the plaintiff in error, that the a of the plain- 
tiffs was naught, becauſe they declared, that the defen- 
dant was indebted to them as aſſignees of a commiſ- 
ſion of bankruptey againſt J. S. in the ſum of 320 J. 
for ſo much money had and received by the defendant 
from the bankrupt, and the declaration did not ſtate 
that the money was the money of the bankrupt. 

The council on the other ſide argued, that the 
declaration was good, becauſe it firſt of all ſets 
forth, that the defendant was indebted, and then goes, 
on and ſhews how. he was indebted, viz. by money 
received by the defendant, that is by a neceſſary in- 
tendment, ſuch money as will create a debt, the 
money of the bankrupt, and cited the caſe of Athorpe 
v. Jones, where judgment by default in the C. B. was 
given, and a writ of error brought; there the declara- 
tion ſet forth, that the defendant was indebted to the 

laintiff in ſo much money, for the uſe of a coach 
— of the plaintiff's, delivered by the plaintiff to 
the ass ẽ f ond 1 Eg yods back: 

The council for the defendant in error, in that cauſe. 
objected, that the delivery of the coach-horſe did not 
neceſſatily import a debt, for. poſſibly the defendant 
might be to pay nothing for the uſe of him: but the 
court were of opinion, that ſuch a delivery muſt be 
preſumed as did create a debt. Adjourned, Vid 
Aan. Reps del. 10. P. 33. 
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In debt on bond, with a condition, reciting that H. 
Simpſon was convicted on the proſeeution of the plain- 
tiff, for unlawfully killing a deer on a place called 
Whinny Rig Ground, in the pariſh of Clifton, in a chace 
of the Earl of Thanet,; about 'the-6th' of Auguſt laſt, 
and that it was removed into this court by certiorari, 

that if H. impſon pay the proſecutor colts and da- 
mages within à month after the confirmation of the 
conviction, a procedendo granted, (c. after yer of the 


< 


condition, the defendant pleads, that the conviction 


in the condition mentioned of the ſaid H. S. at the 


proſecution of the ſaid N. for unlawfully killin 
unum cer vum i, S, 1a red deer, about the 14 of Kaul. 
&c. was never affirmed by this court, 

The plaintiff in reply, ſets out the information, and 
that the conviction was removed, and affirmed, as ap- 
pears by the retard; and then auers, that the defendant 
was never convicted of killing any one red deet in the 


chace aforeſaid; except that in this conviction; and 


that the deer in the condition, and that in the convic- 
tion is the ſame, and the killing the ſame, and that 
the place called Mbinny Rig in the condition mention- 
ed, lies within the ſaid chace, called Eglebird, alias 

Vhinfield, in the condition mentioned, and not 
elſewhere, and ſo alledges the identity of perſons and 
things in the conviction and condition. The defen- 
dant rejoins, and prays eyer of the records, and pleads 
ag before, that the conviction was never affirmed, to 
which the plaintiff demurs; and objected, that tbe 
eonviction and condition varied both in time and 
place; as to the time, the condition is about the 3d of 
Ait, and the conviftion is between the laſt day of 


* — 


3 = 


—4 8 — * 


articles, for ſuch à number of years, and then ſays, 
that afterwards on the 1½ of | 
is four months before the ſaid articles were made) 
the defendant exerciſed the trade in that place; and 


of that to which the reſtraint 
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hand the bth of Augy/t ; and as to the place, the 


Thanet,' the convie- 
tion for Killing in the fame: ohaee, called Eglebird alias 
Whinfield. Not 
Per curiam. The variances are helped by the aver- 
ments, which might have been' traverſed; and not ha- 
ving been traverſed, muſt be admitted to be true; and 
therefore 9 was given for the plaintiff, 
Eyre and Furteſcue, Juſtices, doubted whether the 
pits was good, becauſe it is ſaid, the conviction in 
the condition mentioned, and yet deſcribes it wrong, 
and ſays for killing of a red deer, and in the condition 
it is ſaid for killing of a deer. Vide Forteſcue, p. 357. 


Miabaelmas, 6 Geo. Hayman v. Rogers. 


In an aQion of covenant, the plaintiff declared on 
articles, dated the zoth of September 1718, not to ſet 
up the trade of a baker, from the day of the date of the 


- 


ay, 1718, (which. 


after a verdict for the plaintiff, it was moved in arre 
of judgment, that the time of the breach was no part 
int goes, and therefore the 
plaintiff has no cauſe of action. ee ak 
The council for the plaintiff inſiſted, that the ver- 
dict cured: this objection, for ſaid he, we could not have 
recovered without proof of an exerciſing after the date 
of the articles. | 8 . | 5 as | b N K 
Her curiam. Where what comes under a ſcilicet is con- 


ſiſtent with that which preceded it, it is always con- 
ſidered as an averment ; but if inconſiſtent we reject it, 


as in the common caſe in jeliment, where the leaſe. is 


from the day of the date, and the entry and expulſion, 


laid the ſame day; we will reject the 1/7 of May, 1718, 
and then the caſe is, that he covenanted 571 300 


September, 17 18, and afterwards committed the breach. 


* 


ö vol; 1. p. „ 
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Micbaelmar, 9 Se. Holoway v. Wurf. 


++ 
18. 


' Wherefore the plaintiff had judgment. Vide Strange, 


f 
f 


| In an action on the caſes c. the plaintiff declared; | 


and laid his- damages to 400 J. The defendant pleaded: 
| the ſtatute of limitations, wiz, he did not promiſe with- 

in ſix years: the plaintiff replied, that he ſued out a 
latitat to take the defendant' two years before the ac- 
tion brought for 150 1. and on a demurrer to this re- 


plication, it was inſiſted for the defendant, that theſe: 
were different actions, for no man would take out a 


' latitat for 1501. and declare ad damnum 4001. it is true, 
if the plaintiff had: averred it had been one and the 
ſame cauſe of action, it might. have been otherwiſe; 
and ſo it was 


cr 


Michaelmas, 11 Geo. Elliot v. Cowper. . 

An action was brought againſt the indorſer of 2 
promiſory note, wherein the plaintiff declared, that 
one Coates made a note in writing, omitting the words 
ſubſcribed, with his aum band, by which he promiſed to 
pay to the defendant. or order, ſo much money, c. 
that the n indorſed this note to e e 
and that, allhgugh he demanded the money / the ſame 
Coates, he did not pay itt. 
The. geſendant demutred ſpecially, ſot that the 


8 
7 
1 5 


- 
P 


plaintiff, did not ſet forth that Coates, of whom the 
ebe demanded, was the ſame Coates 52 drew 
the bill 3 to which it was anſwered, that the deglara- 
tion ſets fortß, that the note was made by one Coates, 
and, that the plaintiff demanded the money of the. ſame . 
Coates, which.is; 2 good and certain averment that be 
was dhe fame perſon, and the court was of that op- 
„ „ Ee Poke row e 
Then it was objected, that the ſtatute, which gives , 
credit to ſuch notes, and'a remedy to recover on them, 

Faru * Was 2 8 = 8 that all notes 

ſigned any per on, Oc. ic ot not Appear by ä 
this deelaration, that Geates ſigned: this notes. A . 4h 


2 0 


ruled by the court. Vide Mod. Rep. 
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To w ich it was ** that ij fo 
forth, once Coates made a ond, tu the x I — 
it ; for he could not make it without ſig; — 5 
plaintiff had Judgment ige #194; | * . 


9075 | 
Flap, 1 Gn: 2. The King Vs Ranis, 


Tue defendapt having been 9 7 on an ney 
mation for 5 a libel againſt the g fades che 
it was now moved in | acrelt of dgmept, that the 
tring 40 was not returned by the proper officer ; 40 
ce caſe was, the defendant havin 13885 vey in Lon- 
on, the ſheriffs of London returned the pepire face and 
put their names thereto, according WH e ſtatute of 
Terk, Tho. Lone, Mil. and J. S. viz. the other ſheriff ; 
-_ the diſtringas was returned by 'T has Lane, Mic. and 
his companion J. S. and therefore it was now in- 
f ed, that the di/firingas was not returned by the pro- 
per officer, and fo the defendant was not duly tried, for 
the two ſheriff of are to be taken as one re- 
turning offcer, ſo that this is not to be compared to a 
törn made by coroners. Hob. 70, Now this excep- 
gon comes before the court in this caſe, in a different 
anner from whet it would on a writ of error ; for 
5 5 5 it would be an aver ment againſt the record; but 
hete this being a proceſs which iſſued out of this 


court, any irregularity in the execution of the ſame, 


1d here the defendant's 


muſt be taken notice of :'a 
J. to have been one of 


council proved Fho. Lone, 
ne of London, at the time of this return made: 


the 
to 115 exception, the Attorney General anſwered, 
that here it muſt be intended, Tho, Lone, Mil. was 
ſheriff of Foran at the = the venire was returned, 
and that he died, or was turned our, before the return 
of the 4i/tringas, and was ſucceded by Tho. Lone, Mic. 
wha, as ſhe if, returned the diſtringas; for the mat - 
ter ter appearing thus on the record, no aver ment or proof 
e received to the contrary. ' 
ky favs, Jultice.' Ehe name in the venire is 


different 5 bp at in the diffringas; aud had the re- 
turn been made by a ſtranger, it had not been good, 


and the party muſt have had a remedy, which he can- 


not have in any other 228 than by proving that 
he who. made the tetutn was nat ſheriff: the pteſump- 
tion is, that he who ma es the return is the proper 
officer; but when the contrary. is offered to be enen 
I do not ſee how we can 3 . i ban 

Then the Attorney General rr, that the ba- 
tute. of York requires only the ſheriff's name to be in- 


dorſed, and therefore that the addition of Mil. and Mia. 


in this caſe is 8 and conſequently, that one 
man who was the ſheriff, returned both writs: and 
further, ſince it can be proved the: ſheriff made this 

return, that he may be bound by rule to attend, in 

order to amend it; which the court ſaid, they would 

conſider of. Adjourned. Vide Fitz-Gibbone, 5. 5. 


Micbaelmas, 1 Geo. 2. Holiday v. Fletcher. 1 


The declaration ran thus; A. H. complains of P. F. 
adminiſtratrix of all and ſingular ' the. goods and chattels, 
rights and credits, of h her late deceaſed e B. F. who 
dred inteſtate, & c. to which the defendant demurred, 


and ſhewed for cauſe, that there was no averment that 


adminiſtration was committed to the defengant; it be- 


ing common, towards the evncluſion of the deefara- 


tion, to ny to which ſaid P. F. letters of adminiſtration” 
&c. have been granted. And! the defendant's council 
cited, Cro. Fac; 10, 1 Sid. 228. 2 Vent 84. Lite. k 
Rep. 30. Jones 10 Bro, Adm. 11. Rift 820. dane 

. iam. There 15% materiaÞ difference between 


Qeclarations in this _ and in the Common Pleas, ' | 


where the be Frogger the declaration is only a rei- 

tal of of wt ig in this court it runs, A. B. 12 | 
plains of C, D. Nec. Here it is ſufficiently alledged, fo 

20 to be ttavenſed; 8 word-exi/tente- muſt bo n. 


derſtoodi eee rm." had judgment. 

Vid Strange,” voll pe 7 Reyna 855 Ou 

5 at 42:4 9644 lh gA$ v4 1 56 
bg, 2 Gier 21" Phils v. Eile, 


Is Dave a bond for 8 eee 
the an e no award. was- maden the. 


2 
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2 explics. that, according, bre. the arbitrators 


d 7 an umpire, Who awarded, that darts 
4 ſuit by gui lain was carried on by the plaiotiff 1 
he een 1 3 ſhould pay amti 
Hy day the de — e, 5 7 5 
0 go <4 FRY 6 efendant to ſave - 
5 ſs from bers of that ſult; and the 


. plaintiff OE ty he, OA aintiff, did' come to 
on the day ap N between the hours of ten and 


twelve of the clock in the forenoon, and'tentinued 
there and that the, Ae en, nor none for him, was 
there to pay the money, The defendant demur- 
red. ſpeci ally. | 
And it was argued by his council, that the dani 
rage is void, for that the co and damages being not 
thereby aſcertained, the 1 


ſhould be entered into, ftill the defendant might be ſued 


for thoſe coſts and damages, though the plaintiff ſhould 
thereby be liable to an action of covenant 3 ſo that this 


| umpirage does not put an end to the matters that were 


in controverſy between the parties: then the plaintiff 


has not entitled himſelf to this action, for it is not 
averred that he continued at L. the whole day ap- 


pointed for the payment of the money, ſo that it does 


not appear that the defendant had an opportunity to 
tender the ſum awarded, for that ſhould be a conveni- 


ent time before the ſetting of the fun; and it is not 
averred the plaintiff! Was then at L. fo that no breach 


is aſſigned. 


Tune plaintiff's eobneib m reply ſaid; an umpire 


may appoint a particular fecurity againſt a matter in 
controverſy between the parties, as the covenant is in 
the prefert-caſe. 1 Cro. 841. 1 —_ And the rea- 


ſon why the award was held void in Salmon s caſe, 17 


C. 77, Was, becauſe the bond awarded to be given 


was not appointed to be for any certain ſum, Which 


ſheuos that other wiſe it would have deen à goed award, 


| and fo by the ſame reaſon is the awarditig & wverteis 6 


be entered into in the preſent e 


As to the other objection; r hic, teptics- 


| tion, though it be in affigning 2 breach, is to be taken 


to a common intend ment; 


— IE 


— . 


and it ts averred the plain- 
tiff came to the place appointed, and continued chers; 
and rhoygh it js. not ſpecially zverred” that he ebntinu- 
ed there tlſ the laſt inſtant of the day, it ſhall be ſo 5 
tended till the contrary is ſhewn' by the other de:. 
Raymond, C. J. The plaintiff muſt intitle himpſelf 0 


bis action, by ſhewing a ſpecial breach of me condition 
of the bond, which he has not done in this caſe: the 


replication, dheneferer is not t be taken to a common 


intent, and if the defendant ſhould ſhew in this caſe 


th haas not in hie power to perform tha award, 
| wtf 5 mg be a departure, for he pleaded Rat np aware. 


Was 


Reynalds, J. 1 think a particulan ſecurity pointed aur; 
by the arbitrators may be goed; and here it ſcems to 
amount to a covenant according to the caſe of 
Clayton v. 3 Sali. 373, 574 but "_— 10 m9: 


breach aſſigned. 


And the court: being determined to give judgy t for, 
the defendant on the pleadings, the 8 r a. 


ave, on Paying ande, e eee * . 88. 


. fy 15 He 


ae 2 C. © rale v. Mer kwith, 


In an action — the plaintiff Sue he 
covenanted with the dafendant to transfer, at's certain 


day, ſuch a ſhare of ſtack, with tho dividendv and profits 
that: in · the mean time ſhould ari ſe on the ſame to the 
defendant at the-South Sa! houſe; at the uſual hours 
when the books of the company are open; and that 
the defbndant did covenant to accept thoſumeꝝ and ip py 
at 


ſo much to the pluintiff for it) provided=the plui 


tendered it at the time. and place above mentioned; 


and che avers that he was at he Senth: Saua houſs:onthe. 


day, at the uſual hours when the books are open, 0 
bree ar ſaid ſhare ofiftocky with the dividends and 
E of the ſame to the de fond ant; but thus the de- 


dant did not — gy — ſame, butabſantoly. refuſods 


and ilk auh 2 4 . pt, & c. Theẽ d HE d 
mufred iſpeciaſly; 


— ve — . N 
that the plainti — — have: ſuid generalty 
that ne did tender“ the dhvidend! and-profitsy debe 


have 
1 x 


ul reduce them to 2 
certainty; and for chat, ee eh ani this 'covenant 
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have ſpecified what they were; and this is the ſame 


with a tender of. rent and arrears, which muſt be al- 


ledged ſpecially ;' and the defendant having demurred 


ſpecially to it, makes it tacalc; -+ 


And the declaration is naught, for another reaſon, 
for the plaintiff only avers that he bg at the South Sea 


houſe at the uſual hours, whereas he ought to have 


ſpecially ſet forth theſe uſual hours and then have. 


ed that he continued at the South Sea houſe, till 
uch a time of the extremity of thoſe hours, within 
which he might have conveniently made a tender, ac- 
cording to the covenant, and the caſe of Lancaſhire v. 
Killingworth. 2 Salk. 623. and 5 Mod. is in point. 
The plaintiff's council replied, it is ſufficient to 
aſſign a breach in the words of the covenant. 2 Cro. 171. 
and here the plaintiff has averred a tender of the divi- 
dend and profits, according to the letter of the cove- 
nant : and the only diſadvantage-that could be ſuppoſ- 
ed to the defendant from the plaintiff s not having ſpe- 
cified how much the dividends and profits were, is, 


that if iſue were joined, it would be too general for 


the defendant to make a defence thereto, which can- 
not be in the preſent caſe, thoſe being things' certain 
in their own nature: as to the other objection, it is 
generally true, the party muſt be at the place ap- 
pointed at the extreme time of the day or hours, to 
make a tender; but if he is there at any time of the 
day or hour, and makes a tender, and the other party 
refuſes to accept, he has performed his part, 1 1A. 


206. b. 5 Co. 114. Now, the plaintiff has ſet forth, 
that the defendant refuſed to accept, which neceſſarily 


implies a tender; and this makes a clear difference be- 
tween the preſent caſe, and that of Lancaſhire v. Kil- 
lingworth, for there no refuſal was laid: and though it 
is not expreſsly laid, that the refuſal was at the place 
appointed, yet it muſt be ſo taken; and if iſſue had 
been joined, the plaintiff muſt have proved it. 


Per curiam. The plaintiff has not entitled himſelf 


to his action, becauſe he has not ſhewn what are 
the uſual hours of keeping the books open, and that he 


was at the place a convenient time before the ſhutting. | 


the books, ready to make a tender; and the refuſ 
being not expreſsly laid to be at the time and place, 
ſhall not be ſo. intended; if it had been fo laid it 


would have been good: wherefore the plaintiff praying 


to diſcontinue, and it being oppoſed, the court an- 
ſwered, that as this caſe is, judgment for the defen- 
dant would not be a bar to the bringing another ac- 


tion. Vide Fitz-Gib. p. 61. 


Fair, 4 Geo. 2 The King v. Lady Lawley. 


2 The defendant moved in arreſt of judgment after con- 
viction, on an information for attempting to perſuade a 
witneſs not to appear an evidence againſt Japhet Crooke 


for forgery: and the exception taken was, that it was 


not politively averred that Croate was indicted; it was 
only laid, that ſhe, knowing that Crooſe had been indicted, 
and was to be tried, added in ſuch and ſuch a manner; 
whereas in all criminal caſes the fact muſt be poſitively 


r 


alledged, and not by inference. 5 Co. 120. 6 Mod. 30. 


4 Co. 44. b. 2 Cro. 19. 4 Co. 18. Hard. 2. Bulſ. 
292, 1 Roll. Rep. 70. | 


Per curiam. It is well enough; there is no real dif- 
ference between indictments. and actions, when the 


giſi of the action muſt be poſitively averred. 1 Sid. 
183. 337. 2 Sid. 137. Salk. 686. 2 Lev. 208. 5 Co. 
120. 2 Roll. Abr. 82. pl. 4. 9, 12, Dy. 69. a. | Appen- 
dix to State Trials, 50. 1 EGS tat Wa, 
Judgment was accordingly given for the King, and 
the defendant fined 300 marks, and ſentenced to a 
month's impriſonment. Vide Str. vol. 2. p. 994+ 


Eaftr, 5 Go. 2, Goodtitle V. Petto. 


. In ęjectment on the demiſe of Milliam Thornton, a caſe 
was made for the opinion of the court, that Angelo Burt 
being ſeized in fee of the premiſes in queſtion Tune 20, 
1702, covenanted to ſtand ſeized to the uſe of him and 
his wife, for their lives, and the life of the ſurvivor, 
remainder. to the iſſue of their two bodies, remainder 


think fit to diſpoſe; to, and for want of ſuch diſpoſi- 
tion to * uſe of the leſſor of the plaintiff: that by 
| I | | | 


* uſe of ſuch perſon or perſons, as his wife ſhall 


LA 


— 


1 


#5 


ficiently alledged to be ſurveyors o 


ö Eafter, 33 Geo. 2. 


indentures of leaſe and teleaſe, ith and iath of April, 


1724, after the death of the covenantor, without iſſue, 
Ann, the wife, conveyed the premiſes to her ſiſter 


Joan, and her heirs, reciting the power, and her in- 


tention. to diſpoſe, That Joan, by her will, gave 


e premiſes to the defendant, that the leſſor of the 
plaintiff was the nephew of the covenantor, and whe- 
ther he or the defendant had the right, was the mat- 


ter diſputed, 


 T'wo points being made in the caſe, iſt. Whether 
any uſe can ariſe to the defendant, who is a ſtranger 
to the conſideration ; and 2dly, Whether if the de- 


fendant has no title, the leſſor can be ſaid to have any, 
as within the conſideration ; | 


The court were unanimouſly of opinion as to the 
firſt point, that the defendant had no title. Had the 
limitation been to the wife in fee, beyond all doubt 


| thoſe claiming under her would have enjoyed. But 
the expreſs condition being only for the ſupport of the 
wife, and the appointment not for her benefit, and 


ſhe having a naked power for the benefit of ſtrangers 


only; thoſe ſtrangers can never claim under ſuch a 


conſideration, according to the caſe of Thomlinſon v. 
Di hton. Salk. 239. 4 Co. 176. 5 4 
nd as to the ſecond point, that the leſſor of the 


plaintiff had a title; iſt. Becauſe he is named in the 


deed ; 2dly. Becauſe it is ſtated that he was nephew 
to the covenantor. And though the deed does not 


mention him as ſuch, yet being expreſsly named, he 


may aver himſelf within the conſideration, according 
to Mildmay's caſe, - 1 Co. 176, 7 Co. 40. 11 Co. 23. 


_ Wherefore the plaintiff had judgment. Vide Str. vol. 


2. p. 934. 


Miahaelmas, 9 Geo. 2. Obin v. Knott. 
Nul tiel record being in the negative, need not be 


averred. | Vide Forteſcue, p. 339. 


Trinity, 32 & 33 Geo. 2. The King v. Boyall. 


On a motion to ſhew cauſe againſi quaſhing an in- 


dictment brought againſt the defendant, a pariſnioner 
ef Market Deeping, in Lincolnſhire, for not ſending out 6 


his carts, Sc. to the ſix days highway labour, pur- 
ſuant to an order from the overſeers, &c. ' 
The defendant's council took the following excep- 


tion, among others, to the indictment. 


Objection. That J. M. and 85 T. are not ſuf- 

the ſaid highways; 
it is only, that they being ſurveyors, &c. and it is not 
ſaid by whom they were appointed. | 


| Lord Mansfield. As to this objection, being is a 


ſufficient averment. Vide Bur. vol. 2. page 833. 


obhnſon and another . nee, c. 
v. 5515 1d, Extrix, & G pci 


On arguing the demurrer in this cauſe, the queſ- 


tion was, whether the zruth of the fact could in this 
Caſe be averred contrary to the fiction of law. | 


After hearing council for the plaintiff and defendant, 
the court gave their opinion. „„ | 

Lord Mansfield. This demurrer can only be ſup- 
ported on one of theſe two grounds. Cj 

1ſt, That the fact averred is not relevant. | 


_ 2dly. Suppoſing it relevant, that proof cannot be re- 


ceived to ſhew the truth. 5 | 
The firſt depends on the conſtruction of the Aatute 


of limitations, 21/t Fac. cap. 16. ſe. z. 

Second point, whether 1 gh may be permitted to 
ſhew that the latitat was taken out after the /ix years 
expired, | 5 5 

Where the arreſt is before the aual ſuing out of the 
writ, it has been often determined, that it cannot be 
juſtified, and that the day when it iſſued may be aver- 
red, notwithſtanding the 18% is before the arreſt. 

An averment that a latiiat te/ted the laſt day of the 


preceeding term iſſued in the vacation, does not tend 


to diſcredit the officer, for by /aw it may ſo iſſue, and 
ought to be fo antedated. It cannot be ſet aſide on 
motion for irregularity, becauſe it is right. The 


avuerment does not contradict the record, becauſe ' 


taking the * this court, together with the * 
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of the writ) it hands irfdifferent Whether the writ was 


ſued out the laſt day of the term, or in the vacation. 
In caſe of purchaſers, the time of /yhing jitugment 
may be averred. „ 
If to invalidate the writ, there was ah averment that 
it ;/ued on a day in the vacation, there the inference 
would hold from the caſe of a judgment or fieri facias, 
and ſuch an averment could not be allowed, becauſe 
to that purpoſe the fa# is not relevant, for by law a 
latitat may iſſue in the vacation teſted the laſt day of the 
receding term. . 
1 Per Arial We are all clearly of opinion, that the 
aberment in the defendant's rejoinder ought. by Jaw to 
be admitted, and conſequently the demürrer muſt be 
over-tuled. Vide Bur. vol. 2. p. 90. 
See this caſe fully ſtated in page 9 of this work, 
under the head Abatemtnts og 


Michae!mas, 23 Geb. 2. Collins v. Gibbs. 


On a motion in arręſi of judgment, the defendant's 
council took this objefon, vize the want of an aver- 
ment of the performance of what he inſiſted to be a 
condition precedent. | 

Lord Mansfield. This is a motion made by the de- 
fendant in arreff of judgment, by default; ſo that it 
comes before the court, exactly as tf it had been on 
demurrer, and is not like the caſes of objections to 
judgments after verdict. 'Y | 

The plaintiff had not averred performance of what 
was to be done on his part, nor ſhewn that he was 
ready to perform it, | f | 

Therefore we are all of opinion, that it cannot be 
made good, as laid in the declaration; and the true 
diſtinction, as to ſupplying ſuch defects, is, whether 
the objection be made after a verdict, or not. 

Per curiam. Let the judgment be arreſted. Vide 


Bur. vol. 2. p. 899. 
Trinity, 33 & 34 Geo. 2. The King v. Pemberton, 


On rowing cauſe againſt a rule for quaſhing an in- 
did ment on Hal. 5 Eliz. cap. 4. fſeft- 31. for exer- 
ciſing the occupation of a fanner, not having ſerved an 
apprenticeſhip thereto, for ſeven years. | 

The defendant's council ok three exceptions to the 
indictment, the Jaſt of which was, 7 | 

That an indictment will not now lie on at. 
5 Elix. cap. 4. ſeft. 31. alone and generally, but 
it ought to ſpecify all the other qualifications al- 
lowed by the /i:3/equent ſlatute, and to ſhew that the 
party is not within any of them, as 1s uſual in con- 
victions on the game acts, and for ſwearing; and on 


flat. 8 & 9 I. z. cap. 27. for the better preventing 


the counterfeiting the current coin of this kingdoms, 

Per curiam. Whatever licence might be given by 
any ſtatute /zb/equent to the 5 Eliz. cap. 4. to perſons 
who had not ſerved a ſeven years apprenticeſhip, to 
exerciſe the trade of a fauner, under certain other 
qualifications therein deſcribed; yet as the trade of a 
tanner was clearly a trade uſed at the time of making 


feat. 5 Eliz. cap. 4. and ſeems acknowledged by 1 Fac. 


cap. 22. to be included in 5 Eliz. cap. 4. It is not ne- 
ceſſary, in an indictment on 5 Elix. cap. 4. for having 
uſed this trade without having ſerved tuch an appren- 
ticeſhip, to aver the want of other qualifications, which 
by the /ub/equent ſtatute entitled a perſon ſo qualified 
to uſe the trade but ſuch other qualifications, or excep- 
tions, muſt be ſhewn by the defendant, by way of ex- 
cuſe, either by plea, or in evidence. It is ſufficient for 
the proſecutors to bring the caſe within the general 
purview of the ſtatute on which the indictment is 


founded, if that ſtatute has general prohibitory words 


in it; for where an indictment is brought on a ſtatute 
which has general prohibitory words in it, it is ſufficient 


to charge the offence generally, in the words of the 


ſtatute. Therefore the rule to fhew cauſe was diſ- 
charged. Vide Bur. vol. 3. p. 1036. 


Trinity, 3 Geo. 3. Combe, Est. v. Pitt. 


. 
. 


brought againſt him, by another perſon, for the very 


under the head Abatement. | 


three voters at an election; and another action was 


Per curiam. Where there are two actions brought 


for the ſame penalty, it behoves the defendant ta 
wine + dites 


aver the right of action was attached in ſome 

perſon, befote the preſent plaintiff's action commen< 

ced. Vide Bur. vol. 3: p W 
See this caſe fully ſtated; in page to of this work, 


Common and Special. 


Hilary, 5 V. 3. Matt v. Evan. 


In debt for 99 5- on a plaint levied in an iHrior court, 


and bail put in afterwards, the cauſe was removed by 
habeas corpus into this court, and there the plainti 

declared as in ht on hond for 6], The queſtion was, 
whether the 5, put in here to the habeas torpus ſhould 


be liable. Adjudged; that they ſhould not, for that it 


was another caule of action, than that to which they 
were bail. Vide Salk. vol. 3. p. S8. 


Hilary, 7 W. 3. King v. Sharpe. 
On a ſei. fac. againſt the bail, who pleaded that 


the principal died before the return of the eapras, &c. 


on Aa ſpecial demurrer, the plea Was adfudged ill 
for it ſhould be that he died before the return of any 


capias, that it may appear he was not alive at the fe- 


turn of the firſt capias, for if he was, the recognixæunre 
is forfeited. ; a | 3 
T'he reaſon why, the death of the principal before 
any capias ſued out, is a good plea, is, becauſe the 
principal had an elect 
to render his body to priſon, and the laſt is become 
impoſible by the act of Gods Vide Salk. vol. J. 
P. 57. | | 


Hilary, 8 WW. 3. Conyers v. The Bail of Rawlins, 
On a ci. fac. brought againſt the bail, they come 


in and plead, that before the return of the ſecond ſci. 


fac. the defendant in the original action paid the money 
to which the plaintiff replied ; and inſtead of the de- 


fendant concluding to the country, and iſſue being 


tendered, concluded with, and this he ts ready to verify, 
whereon the'plaintiff demurred. 
Per curiam. Bail may plead payment by the princi- 


pal; but it muſt be in a right manner, which is not 


done in this caſe, becauſe the recognizance was broke. 
before the ſuing out of the firf# /cr. fac. and there 


fore pleading payment before tne return of the 


ſecond has not the colour of a good plea, Whereon it 


tur on the Bᷣuil. piere, theothers did not. 


was urged, that the plaintiff could not have judgment, 
becauſe he prays execution for the debt and damages, 


whereas it ſhou}d have been for damages only; for the 


recognixance in this court not being in à ſum certain, 


| there can be no debt created in the bail thereby. 


Per curiam. We will reje& for the dubt us furpluſage; 


| wherefore let the plaintiff have judgment. Aﬀeer which 


the defendant brought a writ of error, returnable in 
the Exchequer Chamber, but on a motion, the plaintiff 
had leave to take out execution; for no writ of error 
lies on a ci fac againft bail in that court. Vit Mad. 
Rep. vol. 12. p. 112. Raynt vol. 1. p. 157. 


Fufter, 9 M. z: Filnmi vi Williams * 


A. ſued B. in three actions, and he put in three" 
N . ek; the plaintiff recovered ig all, the defendant ren- 

This was an action of debt for 1560], brought by. | 
the plaintiff againſt the defendant, ſor. cofrupting | 


dered' himſelf, and one of the bat entered an nlentra- 


ion either to pay the money, of 


Per 


i 
\ 
: 
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Per curiam. The renderin is a diſcha1 25 to all, 1 mer Kc. but if the plaintiff had been ſummoned. 
but is n6t cothpþleat a3 to All, ein Al hats entered an before 1 Jullge; then as ih would = re- 
eronefatuß eredh. Vid Salt. vol, r. P. 99. ceived a determination as the ſtatute directs; or if the 
| * 14d) . ares 4 a ſubſcribing creditor, and that had 

KO. , g 4 appeared to the court, it would have been reaſonable 
Trinity, 8 W. Jo: Williams Fo Batter & ah | to allow common bail, becauſe his ſubſcribing had been 


The queſtion was, Whether a..reddidir ſe on one c-, confirmation of the compoſition againſt himſelf. 
tion, Aber there Wett two actions axon the ſame Vide Rayms vol. I. p. 383 
„ 
diſcharge to the bail 1 other action? and the Michaelmat, 10 V. 3. Holland v. Serjeant 
court rb of bþiniH tha it pont diſcharge the'bai/in | an ae * 
the other Acton tod; and the plaintiff's attorney hav- | A perſon in the cuſtody of the ſheriffs of London, 
ing notice of it, and afterwards taking out execution | ON an execution, was charged according to Stat. 4 U 
againſt the bail, the execution was diſcharged, and the | 5 N. 3. tap, 21, in their cuſtody, and for want of 
attorney ardered td pay ſuch Caſts as the imafter ſhould | proceeding in two terms after, was diſcharged on 
tax. Vide Mod. Rep. vol. 12+ p. 99. | common-batl, as uſual, where perſons are charged in 
| 5h 7, .o0Ft , | Mar of — = 7 7 5 2 ms Stat. the plaintiff. 
Fan. o IH z. HilbRdmous. TN las the lame benefit as if the defendant was in cuſtody 
$1627 I | Hilary, 9 1.5. ; AV | of the _— and therefore it is but reaſonable vet 
By ah IQ for gfanting to their Majeſtics ſeveral du- | ſhould be the ſame rule for the defendant. Yide Salt. 
tick on parchnlent, paper; Se. it is enacted, that 64, | vol. t. p. 99. | ON TY RY IRAs | 
| ſhall be paid for every piere of patehment on which | 


any cormman bail ſhill be fled; and on which any p- N : | „ C48 eiue 
Aa Hall be made on Few: Bail ; which eee |  Michaelmas, 10 I. 3. Adams v. Cox. | 
of commbn bail, the defendant ſhall cauſe to be entered Per curiam. In the courts of the city of London the 


or filed in eight days after the return of the proceſs, on plaintitt never excepts againſt bail, but there j 

pain of 5 Z. to be paid to the, plaintiff, for which the | officer who receives bail 8 and if he takes inſuffcieng 
courr {ball imme deen Live ju9gment, and the plain- bail, on complaint made to the aldermen, he malt 

tiff take out execution. "The writ and return was | either pay the debt, or the profits of his office are ſe- 
brought into court, and à certificate from the proper queſtered till the debt is ſatisfied ; and when the cauſe + 
officer, chat cbmmon bail was not filed within eight days, | is removed up hither, the bail and clerb below are dif- 

&c. on Which a motion was made, and the court charged; and if the bail given below be offered here, 
gave judgment ni, &c. Vide Mod. Rep. vol. 5. p. 392. | they may be excepted againit. Vide Mod. Rep. vol. 


nw 


| | 12. Pp. 249. | 
Hilary, 10 W. 3. Ethericte v. Cooper. | ; | 
Per Hale, Chief ulkics. If ne ſheriff takes inſufficient | 15 Hilary, 11 V. 3. Anonymous. 
bil, Ne e A $ well as to amercements, In debt on a bond to perform covenants, no bail 
Vide Rahm. vol. 1. P. 45. ſhall be given, but with reſpect to the breaches and 
hath orctils $3; 6 | 1 the damage done thereby ; rhe meaſure of which 
Huter, 10 W. 3. Ward v. Bendall. | ſhall be taken from the plaintiff's oath. Yide Salt. 


; | | 1264 vol, 1. p. 100. 

On 2 l. Jae. againſt bail, the defendant's council urg- fy n 
ed, 8 iat had been iſſued againſt the principal; Hilery, 11 V. 3. Aronymous, 
the plaintiff replies, that a writ of error was iſſued out, CO Wi 23 - 
and therefore he could not fue a capias, &c. The A queſtion was made, if bail be put in in one teĩm, 
defendant Genvonrred. "EARL and new bail is added the next term after, whether this 

Per Powell, Juſtice, Error on the principal judg- | ſhould be a 321 as of the firft term, or only of the term 
ment is no bar to hinder the ſuing of a capras in order | when added? The clerks differed, but the court were 
to charge the bail; and it was fo adjudged in this court of opinion it was only bazl of that term when'the addi- 
very lately. Judgment for the defendant, Vide Raym. tional bail was put in; for they ſaid, it was not bail 
vol. 1. P. 342. 4 I till completed and accepted, and mak ing the additional 

. bail to eo bail of ig” he term, might do a wrong 

es Ee 1 r 33 to a third perſon, who might be a purchaſer after 
Trinity, 10 WW. 3. The Duke Ormond v. Brierh. 5 the firſt, pg before the atditional hail Was put in; 
In an action on a repl-vin bond, common-bail ſhall | Vide Salk Vole 1. p. 100. 1 


E * ide Salk. vol. 1. p. . . „ 
be filed. V þ 99 Hilary, 11 W. 3. Anonymous. 
 Michaelmas, 10 W. 3. Anonymous. Wo * non oft inventus returned on the capias againſt 
On ah affion brought againlf the maſter of a ſhip for r e bor bo eee 
imbezzling goods laden on board his ſhip, he | the principal be rendered before the return of the a/jas_ 
was held to ſpeci buil ; but if the action had been for ſci. Face againſt the bail, the court will ſtay 2 
negligent keeping, common but would have done. Yide | Seedings. eee re edt /f 
N e p 8, COMP: | ceedings. But inſtead of a _/c:. fac. againſt bail, the 
Mod. Rep. Ul. 12. p. 251. Fn plaintiff brought debt on the. fecognizunce, and the 
: | = bail pleaded a render before the return of the latitat i. e. 
Michaelmas, 10 W. 3. Anonymous. a latitat actually ſued out and enrered.  -— 
1 | | | Per curiam, Though this cannot be pleaded, yet the 
A. had made A compoſition with his creditors ac- plaintiff ſhall not by this new courſe prevent the grace 
cording to the late act; and being ſued. by a non- | of the court; we will allow-a render in this caſe of an 
Jae 7 creditor, he moved for leave to file common. action of debt, as well as a /c fac, and that at any time 
bail, on függeſlion that the debt on which the plaintiff | before the return of the latitat, and perhaps we may en- 
brought this action, according to the proportion of his large the time; the court denjed the caſe in 3 Keble 
eaten, would be leſs than 104. and ſince the | Miles v. Bateman. Vide Ray. 14. But in regard 
intiff, though a #on-/ub/cribing creditor, was bound |. there had been pleadings 7 this caſe, the defendant 
y that agreement, it is reaſonable that common hai! was ordered to pay coſts. Vide Salk, vol. 1. p. 101. 


* 


1 


Hilary, 11 W. 3. Anonymous, 


of an uſtrious contratt, where, though the contra, be Per Holt, ©. 3 The merits of a cauſe ſhall not be 
void, the defehdant is compelled to give Hecial hail, | tried in a motion for bail. In an action of debt on a bond, 


which the! eduft allowed: for the plaintiff, may 7755 though the defendant ſays it was thro' dureſs, that will 
Ne- | not excuſe Wim from ſpecial bail, for the Oy will not 
; etermine 
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determine the merits on ſuch a motion, nor put à flur 
en the plaintiff's cauſe, which ought to come down 


fairly to trial without prejudice : the ſame where the 


defendant ſays a contract is uſurious. Vide Salk. vol. 


1. p. 100. 
N after. 11 V. 3. Carril v. Coctran. 


On a motion the queſtion was, whether the court 
would hold the defendant to ſpecial bail on a ſpecial aſ- 
Jump for money won at play. And. 

- Turton and Gold, 15 in 
think that they ſhould not give the plaintiff better 


ſecutity than he was willing to take at firſt. 


Holt, Chief Juſtice, ſaid, they never ought to enter 
into the merits of a cauſe on a queſtion about bail; 


for to order common bail on the merits would fur a 
man's cauſe of action; and no man ought to have his 
cauſe tried under that predicament 3 and though this 
may be for money won at play, yet it was a./awful 
contract, which the act of parliament allowed of; and 
no man ought to be wiſer than the /aws ; and this 
was giving money againſt money, for which indebi- 
tatus aſſumpſit would not. lie, but an action on the 
ſpecial contract ; and to fay that becauſe he depended 
on the defendant's word at firſt, he therefore ſhould have 
no ſpecial bail, would be a reaſon why there ſhould be 
no ſpecial bail in any ſimple contract; and here pecial 
000 was ordered, and it was ſaid it was alſo the practice 


of C. B. Vide Mod. Rep. vol. 12. p. 295. 
Zaſter, 11 W. 3. Dodd v. Beckman and Carman. 


The defendant, Beckman, being arreſted at the ſuit 


of the plaintiff, put in bail to the action; and after- 
wards the plaintiff obtained judgment againſt the 
ſaid Beckman. And after a capias ad ſatisfaciendum, 
ſued againſt him, and non eff inventus returned thereon, 
the plaintiff ſued two ſci. fac.'s againſt Carman, as bail 
of Beckman, in the aforeſaid ſuit; and after two ni- 
hils returned, and judgment againſt the bail, he took 
the goods of Carman in execution, 

The court was moved, on behalf of Carman, that 


he might have his goods out of the ſheriff's hands, and 


that a vacat ſhould be made of the judgment, on %. 


davit that Carman was not at London all the day in 


which the bail was ſuppoſed to enter into the recog- 


niaance, and therefore that he was perſonated, and for 
this reaſon that all proceedings ought to be ſet aſide : 
and cited 2 Cro. 256. Cotton's caſe, as in point. On 
which the court referred it to the maſter to examine 
the ſame, who reported the fact to be thus; viz. the 
defendant, Beckman, being arreſted at the ſuit of the 
plaintiff, gave a bail- bond to the /heriff, to appear at 
the return of the writ. And at the return of the writ, 
he put in bail before Mr. Juſtice Rokeby, which not 
being ſufficient, the plaintiff's attorney excepted; and, 
for want of a ju/tificaticn of this Bail, or of putting in of 
better bail, obtained an aſſignment of the bar/-bond; on 
which the defendant, Beckman, came to the plaintiff 's 
attorney, and told him that he would put in Carman 
as an additional bail. Afterwards the plaintiff's attor- 


ney went to ſearch in the judges book, and there he - 


found Carman added to the bail-piece. And he pro- 
ceeded regularly in obtaining judgment againſt the de- 
fendant Beckman, and afterwards judgment againſt 
Carman, and in taking the goods of Carman in execu- 
tion. The maſter reported alſo, that at the day when 
Carman is ſuppoſed to have been before the judge, and 
become bazl for the defendant Beckman, he was at Can- 


terbury, as appears by an affidavit made to that pur- 


oſe by Carman's ſervant. But farther, that Carman 
had been bail for the defendant Beckman, in two ac- 
tions in the Common Pleas, before Mr. Juſtice Blen- 


cowe, within five or fix days after the time that he is 


ſuppoſed to have been entered as bail in Mr. Fuftice 
Roteby's bail-book, in this caſe ; and that the defendant 
Beckman was bound in a bond with Carman, for Car- 
man's debt, about the ſame time, or a very little time 
after; and that the defendant Beckmhan was inſolvent, 
and gone beyond ſea. On which the court refuſed to 
diſcharge the proceedings againſt the bail, but diſ- 
charged the rule of reference. See 3 Keb. 694. 1 Ventr. 


301, Beaſly's caſe, 1 Ventr. 49. Parris's caſe. Palm. 


uſtices, ſeemed to incline to 


. plaintiff is compellable to take them; becauſe he 


rend:rs himſelf before the return o 


„ Me. ache 4: Vide Raym, vil. 1. 


Pini, 11 M. 3. Anonymous - 


comes in by habeas corpus, the defendant ſhall find 
| ſpecial bail, except in the caſe of an executor, & and 


the court acts in this manner through favour and in- 


' dulgence to inferior juriſdiftions. Vide Salk. vol. 1. 


p. 98. - 
N v ** — 0 4 
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dt 19 Aichaolmas;\ x1 WW. z. Anonymous, = 
Per Holt, Chief Juſtice. Where a plaintiff in an 


action ſues on the bar/-bond, he cannot refuſe the ſame 
' perſons as were bail to the original action; but if the 
| plaintiff-proceeds againſt the ſheriff, by amercements, he 


is not compellable to accept thoſe perſons who are 
ſureties to the eri, to be bail to the action; ſo if a. 


cauſe, be removed by hab, corp, out of any inferior 
court, and the bail there become bail in this court, the, 


K 


might, but did not except againſt them below. Other- 
wiſe, where a cauſe comes hither out of London; for 


the ſufficiency of the bail there is at the peri] of the 


clerk, and he is reſponſible to the plaintiff; ſo. 
that the plaintiff had not the liberty of excepting. 
againſt them; and the cer4 is not reſponſible if they. 


are deficient in this court, though he was in Landon. 
' Vide Salk, vol. 1. p. 98, ene 


Michaelmas, 11 W. 3. Corps v. Kitchen Hall. 


Bail was put in in Michaelmas term, and excepted 
againſt, and additional bail was put in in Hilary term; 
and the doubt was, whether the additional bail were of* 
Michaelmas term. In this caſe, if the bail referred to 
Michaelmas term, and the Bail ſhould alien bona fide, 
in the interim, the land would have been charged 
with the recognizance by that relation. 

Holt, Chief Juſtice. It has been an old queſtion, 
whether bail in this court be liable from the time of the 
recognizance, or from the time of the judgment; and 
the court here ordered all proceedings to ſtay till they 
had conſidered of it. Vide Mod. Rep. vol. 12. p. 318. 


Eaſter, 12 W. 3. v. Watts. 
In debt againſt bail, the queſtion was, whether they | 


| ſhould be admitted to ſurrender the principal, as they 
might on a /c/, fa. on two nihils being returned; and 


it ſeemed reaſonable they ſhould. Therefore a rule of 
court was made for doing the ſame. Jide Mod. Rep. 


vol, 12. p. 351. 


Trinity, 12 V. 3. Lyell v: The Bail of Galleth. 


H. has a judgment obtained _ him, and he 
the capias, but ne- 
ver gives the plaintiff notice of his render, or gets the 
bail: piece diſcharged ; the plaintiff proceeds to judg- 
ment againſt the bail on a ſci. fac. and the court would 
not relieve them on motion, becauſe no exoneratur was 
entered, and a ſci. fac. returned; but put them to 
their writ of audita querela, Vide Salk. vol. 1. p. 101. 


Trinity, 12 W. z. Anonymous. 


On the return of an habeas corpus granted for a per- 
ſon committed on an excom. capiendb in a ſuit for teach- 
E * as EL | | 

olt, Chief Juſtice, ſaid, he was not ſatisfied that 
they have juriſdiction in the eccleſiaſtical court; and 
it was agreed by the court they might Bail the priſoner 
while the matter was in debate. | | 
Holt, Chief Juſtice, ſaid, he bailed one Clerk at 
bis chambers, on a matter relating to the Vinters 
Company, the habeas being returnable there, while 


the matter of the return was in debate; and we bait 


a man in execution on an audita querela ; but the 


court did not bail the defendant in this caſe, but 
3 18 ee 217 14129 lated” 


ordered him to come again next day. Vide Forteſeue, 


| Michatlmas, 12 V. 3. Moor v. Watts. , 
On a habeas corpus brought, the heriff returned, that 


the defendant was in his cuſtody on a capias in wither- 
nam: and the caſe was, that a homine replegiando was 
brought; and the ſheriff returned an inquiſition, find- 
ing, that the party was eloined by the defendant, and 
on that a cupias in withernam iſſued, and the defendant 


was taken on it, and a motion was made that the defen- 


dant might be baz/ed. | 175 

After this matter had been ſeveral times before the 
court, they, on mature conſideration, came to the fol- 
lowing reſolutions: 


iſt. That the defendant cannot be bailed on the ha- 


beas corpus, being taken by the King's writ ; and that 
therefore this matter was premature, the writ not be- 
ing returnable until eight days of St. Martin, which was 
almoſt fifteen days after the fir motion made in this 
cauſe; but the defendant ought to come in when the 


writ was returned, and demand a declaration, and 


plead non cepit, i. e. he did not tate, and then the court 
will bail him. And as to the objection made, that men 


had been bailed on an appeal of murder brought againſt 


them, before the return of the writ. ' 3 
Holt, Chief Juſtice, confeſſed, that he had known 


judges do ſo at their chambers, but that he always looked | 


upon it as a miſtake, and that it could not be done, 

2dly. That on a plea of non cepit, i. e. he did not 
tate, the defendant ſhall be bazled, | 55 
IZadly. That when the defendant pleads non cepit, he 
ſhall not wage deliverance, becauſe he cannot deliver 
whom he never took. | 


4thly. That the bail ought to be bound in a ſum.cer- 
tain, with condition that the defendant ſhall appear. 


from day to day, and if judgment be given againſt him, 


that they ſhall render his body in withernam, there to 


remain until he renders the party, and ſuffers him to 80 
at large. | | 5 | 


But then the opinion of the court being, that the de- 


fendant could not be bailed until after he had pleaded 
non cepit ; the queſtion waz, Whether he was demand- 
able on the withernam or not. 3 Ws 
Holt, Chief Juſtice, delivered the opinion of the 
court, and ſaid, the plaintiff is demandable at the re- 
turn of the capias in withernam after a homine An 
if he does not appear he ſhall be nonſuited. Vide Raym. 
vol. 1. p. 613. ö 4 


Michaelmas, 12 W. 3. The King v. Purſey. 
Per curiam. When exception is taken to bail, notice 


of it ought to be given to the defendant's attorney. 
Va. Md. Rep. vol. 1. p. 46. 


1 * 


Michaelmas, 12 V. 3. Clapham v. Wray. 


Per Holt, Chief Juſtice. When a priſoner renders 


himſelf in diſcharge of bail, at a judge's. chambers, the 
practice is, to have an entry of it on og of parch- 
ment, ſigned by the judge, which is ſent over with 
the ry to the marſhal, and ought to be brought 
back and filed in the office, and is in truth the record; 
and the entry in the.;udge”s book is not fo very material. 
Vide Mod. Rep: b ta, p. 3. 


Michaelmas, 12 M z. Duke of Schamberg v. Murrey. 


In this caſe it was moved to have leave to charge 
the defendant Murrey, being a priſoner in Newpate, 


of 1001. in order to hold him to ſpecial bail, for ſayin 
the D. of S. was a cheat, an 
and the army. | | 

Holt, Chief Juſtice. The defendant. being a poor 
man, to charge him thus will be a perpetual impriſon- 
ment to him, and ſpecial bail has often been demanded 
In. theſe actions, yet it has been frequently denied: 
but he was ordered to find two that would ſwear 


on a ſcandalum magnatum, and 455 to anſiver io a bill 


bound in 1004. Jide Mod, 


0 vol. 12. p. 420. [1 101 
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L 


had cheated the King 


| 
| 
| 
| 


| 
-themſelves to be worth 8 and himſelf to be l 


bring in the 
whereof they were deprived by this means, And there- 


| _ 


N <7 Hilary, 13 M. 3. Cxaſſe v. Smith, 


court by certiorari. 1 TR | | 
Het, Chief Juſtice, ſaid, he was ſurpriſed that the 
| ſuitors did not bring a habeas corpus, and not a certio- 
rari; for the defendant may well ſay, I will not be ſued 
in an inferior court, but will be ſued. above, and there I 
will put in ſuch bail as the court above ſhall. direct, 
and ſo he may well remove the cauſe by habeas curpus; 
and in ſuch caſe, if he does not put in ſuch bail above 
as the action would require below, a procedends ſhould 
be granted; for if by the courſe below there ought to 


commenced abeve originally, yet ſpecial bail muſt be 
given above, or a procedendo ſha go; and if one action 
requires ſpecial bail, and another not, and that does not 
appear to be done fraudulently to hold the defendant 
to ſpecial bail, there we will hold him to ſpecial bail, or 


the ſuit ; and though in this caſe the matter is between 
two perſons dwelling within the e of Eh, yet that 
makes no difference. And he ſaid he had known infe- 
rior courts held to harder terms than theſe, for he 44 
| known in the court of Common Pleas that in ęſcap- out 
of execution on a judgment in an inferior court, the 
officer was let in to alledge that the original cauſe of ac- 
tion was not within their juriſdiction, though it were 
laid to have been within it, and admitted by the party 
ſo to be: but 1 think that hard, becauſe it is a court 
having juriſdiction; and fince they have ſhewed the 
matter within that vr and that has been ad- 
mitted on record, I hold that the party himſelf would 
be afterwards concluded to ſay that it was not within, 
and conſequently the officer is ſo too. And it has 


officer for the arreſt, if the cauſe had not ariſen within 
their juriſdiction, though it had been alledged by the 
_ plaintiff to have ariſen within it, and ſo confe ed by 
| the defendant; but that was hard. The beſt way 
is, to make a right uſe of the juriſdiction, and not to 


King's courts: and property is much larger now than 
formerly; for then there were many villains, but now 
we are a mn. RE | 


: 


tion was taken to the writ of certiorar;. Vide Mod. 
Rep. vol. 12. p. 646. ee eee e e 


Hilary, 13 W. 3. Smith y. Orbring. 
In debt on a recognizance of built. ae ata 

Holt, Chief Juſtice. It is now much praiſed to 
out the bail of the benefit of rendering the principal, as 
he may do on a ſci. fac. and ſince there is ſufficient 
reaſon the bail ſhould have equal indulgence in both 
caſes, let the rule be, that the bi have ei bt days in 
Full term after the return of the proceſe againſt the prin- 
cipal, to render him. So, if for that purpoſe the proceſs 


|. be returned. only, within four days of i the. end of the 


term, the bail ſhall have four days in the next term to 
render; and on their bringing in the principal in the 
mean time, they ſhall. be di/c arged ; and till that time 
be paſt, the court will grant an zmpariance.. Vide Mod. 
Hed. v0, $36 de B80 and Hit int es  Fedie n 


Hilary, 13 W. 3. Milner v. Petit. 


An action of debt was brought againſt the defendants, 
as bail on a recognizance. he judgment againſt the 
ine was given in Trinity term; and if the plaintiff 
had ſued 3 fac, the bail would have had time to 

defendant until the return of the ſci. fac. 


fore the defendant's council prayed, that the defen- 


dant might have, an imparlance; and he ſaid, that ac- 


carding to ſome books, in ſuch eaſe, Abt does not lie. 


| And for that he cited Rn. 14. 


Her curiam. The bail ſhall have the ſame time for 
che render of the principal as if they had been ſhed by 
faire facias, and a rule ſhall be made accordingly. On 
the ſci. fac. they cannot plead the render after the re- 
turn of the capias ad ſati fuciendum, becauſę the con- 


edition of r is broken by the return of 
K * 


non 


On error brought on a judgment in the court of 


Eh, which, after errors aſſigned, was removed into this. 


be ſpecial bail, though common bail would do if it had 


grant a procedendo ; but if fraud appear we will retain 


been held, that falſe 9 would lie againſt the . 
i 


pretend to hinder the ſubject of his right of uſing. the 


Per curiam. It is apparent error: but then an excep- 


= = — — 


non oft invenius on the dpi ad ſaifsfatimidum. And 
they ſaid, that the Bai ſhould have fifteen days in the 
term; add in vacation ney ſhould have 23 much time 
as they would have Had, if t 
1 to render the ere a ns 
Bur afterwards, at the end of the term, Holt, Chief 
ce,” ſaid, that the judges had made à rule, that if 
the plaintiff in the original action brings debt againſt 
the hui on their recognizance, the bail fhall have eight 
days after the return of the writ to render the 
and if there are but 
turn of the writ, he hall haye Hour days in the follow- 


ing term. Vide Raym. vol. 1. p. 72 1. 
Eaſter, 13 W. 3. Palmer v. Stavely. 


An heir, ſued as fuch, ſhall no more be held to 


ſpecial bail, than an executor. Vide Mod. Rap. vol. 12. 
2. 511. 


Trinity, 13 W. 3. Taybr v. Brudm. 


Per Holt, Chief Juſtice. On common bail being 
filed, if the plaintiff does not deliver his declaration 
before the end of the 2d term, be ſhall be non/ſuited. If, 
on examination before a judge, the paige in the ac- 
tion does not make.out-a good cauſe of action, common 
hail ſhall be ordered; and if, on examination before a 
judge, common bail be ordered, and the plaintiff does 
not there declare that he will move the court, or give 
notice of ſuch his intent to the defendant, the judge: 
order (ball be final againſt him. And if the plaintiff has 
ſeveral attornies, a demand of a declaration of any one 


of them is a good demand. Vide Mod. Rep. vol. 12. 


b. 526. 


Trinity, 13 N. 3. Taylor v. Brudon. 


Per curiam. If a perſon has feveral cauſes of action, 
each whereof is too ſmall for ſpecial bail he cannot 
join them to enforce ſpecial bail. Fide Mod. Rep. vol. 
12. p. 527. : . 


Trinity, 13 . 3. Almanſon v. Davila. 


On a motion in this cauſe, Holt, Chief Juſtice, ſaid, 
that he had known it held by the court, that where 
the plaintiff was 4-9 ese or want of a declaration, 
and afterwards brought another action for the ſame 
cauſe, that he ſhould have but commer bail to the 


ſaid action. Jide Raym. vol. 1. p. 679. 
Trinity, 13 V. z. Slanney v. Slanney. 
| | * 


| Bail were excepted againſt in vacation, and no other 
put in, nor juſtified; till term; and then the princi- 
. would have ſurrendered himſelf in diſcharge of his 


Pr Hol, Chief Juſtice. Bail can never . 
nor the party come in by way of ſarrender, but at the 
return of the promi or when he is in court by his Bil. 
If a ſberiff return: a cpi oa 7 on a diftrmgas, the 
principal may ſurrender himſelf; but bail excepted 
againſt is as no bail, till changed or juſtified. Vide 
Mod. Rep. vol. 12. p. 525. N 1 


Michaelmas, 13 W. 3. Dundee u. Petty. 
On a capias being returned againſt the principal, he 


brings his writ. of errer,. and the plainti 

on the recognizance. againft the bail, and. delivered a 
declaration as of the preceding term. The defen- 
dant's council moved for an imparlance; and urged, that 
f the plaintiff had gone by way of cz. fac. the bai 
might renden the grincipal at any time before the ſe- 
cond ſci. fac. was returned. Vide Raym. 14. Godlington v. 
8 And there is no reaſon but the sail ſhould have 
the like time jo this caſe z. and this they cannot have 
without the favour and aff | 
recognixance being forfeited by the non eff inuentus be 
returned on the capigt a fi 


hey hatl been ſued on a 


incipal ;' 
fur days in the term after the re- 


ſtance of the court; for the 


ſeguent render of the * 
Pal, cannot be pleaded in of the action. And the 
ad 6 i | 


| 


} 


| 


* 8 


the plaintiff does not ſhew his cauſe of 


8 * 
1 1 
of 


court afterwards made a rule, that there ſhould be in 


this caſe eight days in full term for the bail to render 


the principal. 


Her curiam. After 4 capias returned againſt the prin- 
_ though a writ of error be. brought, yet the 
plaintiff may proceed againſt the bail; for the writ of 


error does not ſuperſede the LANCE, de- Mod.” 
Reps wel Fern a 5 retognizante, Vide Mot. 


Michaelmas,. 13 V. 5 Anonymous: 10 


The principal died before the return of the /econd ſei. 
Fac. againſt the bazl, and after a capias returned againſt 


the principal. It was urged, that ſince the bail would 


time before the ſecond ſci. fac. was returned, and that 
of that advantage by the ac of 
them. 


have been © the e, rendering the principal at any 


they are now deprive 
God, therefore it is but reaſonable to diſcharge 


er curiam. It cannot be, for it is an indulgence to 


allow a render after à capias returned in diſcharge of 
bail ; and their recognizance is forfeited on the capias 
returned againſt the principal; and the court will only 
diſcharge the Bail after, where they render, but not 
where they cannot ; but the death of the party before a 


capias returned, had been held a g00d lea to a ci. 
Fac. and ſa it was held in this cafe. Vid, Mod. Rep. 


vol. 12. p. 601, 


— 


Eaſter, 1 Aun. Lumley v. Quaree, or Quarry. 
An action of trover being brought againſt the defen- 


dant, in the ſheriff's court of London, for goods to a2 


large amount, the defendant moved the cauſe by habeas 
corpus into this court; and a motion was had, 


he had ſeized theſe goods as Judge of the Admiralty 


in Penſylvania, they being condemned there, and the 


ſentence affirmed here, on an appeal. | 

Per Holt, Chief Juſtice. The practice is, that if 
f action on 
ſummons, the defendant ſhall be diſcharged on chmmon 


| bail, notwithſtanding the cauſe is removed from 
inferior court, ans | 


1 In the preſent caſe, the defend 
having acted as judge, is not liable to an action. But 
bail was ordered to be put in for 500}. becauſe, if the 


defendant acted as a judge, he will be in no danger 
from any action; but if he did not act in that capacity, 


it is very reaſonable that Hecial bail ſhould be put in. 


Eafter, 1 Ann. 


Per Holt, Chief Juſtice, If a perſon who becomes 
bail has a warrant of attorney to indemnify him, he 


cannot enter it up, and take out execution 88 


till ſome proceſs has iſſued on the Ball- bond, whereb 
he is injured. Vide Mod. Rep. vol. 11. p. 2. 


Eaſter, 1 Ann. 5 
Per Holt, Chief Juſtice. Notice of bail on an arreſt, 


Ec. ought to be not only by a note given of the names 


of the parties who. intend to become &ai/, but alſo of 
their addition, trade, ſubſtance, and place of abode, 
that they may be the more eaſily enquired after by the 


plaintiff s attorney. Vide Mod. Rep. uol. 11. p. 2. 


* 


Michaelmas, 2 Ann. The Qpeen v. Fay. 


A perſon cannot move to ſtay proceedings on 2 
bail- bond, on payment of principal, intereſt, and cots, 
till di is put in, for till then the parties are not in 
court. See flat. 4 & 5 Ann. for amendment of the 
law. ide Mod. Rep. vol. 6. p. 11. 845 


 Michatlmas, 2 Aun« Curniſi v. Hurt. 
If a feme cvuert is arreſted, let the cauſe of a ion be 


what it will; ſhe ſhall be diſcharged on common bail; 
but if the huſband is arreſted, he ffralł not be diſ- 


| charged by giving bail for bini{elf, withour giving it 
| for his wife likewiſe. ide Mau. Red. voll 6. p. 17. 
| Michaelmas, 


6 | E 
that he might be diſcharged on common bail, becauſe 


| Michiilinas, 2 Ann. Nil v. Gray. 


One who had been diſeharged' on the inſolvent act 
ve bail to an action of deb? on u bond, with which 
e was charged in priſon, and confeſſed the action, 
and that execution might go againſt his goods, 
c. The plaintiff takes execution againſt the goods, 
and likewiſe ſues the bail, who ſurrender their princi- 
pal in diſcharge; and this appeating on motion, the 
court ſaid, that the bail were actually diſcharged by the 
pleading and judgment; and ordered him to bring the 
record of the judgment into court, whereon he was 
taken in execution, and that they thereon would diſ- 
charge him. "Vide Mod. Rep. vol. 6. p. 23. * 


Aurhaclnu, 2 Inn. Word v. Shepherd. 


There are twenty days to except againſt bail, after 
notice; and bail cannot be juſtified before a judge at 
his chambers, except it be by conſent, or for neceſſity 
in vacation; but in the latter caſe they ought to be 


juſlified again in term; and on that the defendant. 


is compelled to accept a declaration to go to trial at 
the aſſizes, if it be an * term. And, on putting 
in bail, it is not enough to give notice of their being 
put in, but it ought to be of their names, places of 
abode, and trade, or vocation, that the plaintiff may 
know how to enquire after them; and after exception to 
bail, there is no ſet time to juſtify, or exchange them 
for better, but it muſt be in convenient time. Vide 
Mod. Rep. vol. 6. P. 24. * 5 


Michaelmas, 2, Ann. Jordan v. Thomkins. 


Per curiam. If a perſon gives a warrant of attorney 

to confeſs a judgment for the ſaving bail harmleſs, 
though the debt be not paid, he cannot ſue execution 
before he is damnified. Vide Mod. Rep. vol. 6. p. 77. 


Eaſter, 3 Ann. Parkins v. MWoollaſton. | 


be well executed. And the'caſe 2 Lev. Vere v. Sich, 


accoum. The defendant rejoined, that he was. robbed 
of the ſum, whereof he gave notice 


? 
in 


rinity, 3 Anne Linch v. Hooks + 1 


ought to put in bail in that term; that is, at any time be- 
fore the 2 the t term, and till 
irregular to 8 on the Bail- bond; but in the mean 
time the plaintiff may take an aſſignment on it, and 
take out a warrant. | 2 ; 


Bail, 163 
I purſuance of the late a@ of pürllament, on ſutümons 
do the ereditor, at whoſe ſuit he was im, was difchargen 


the juſtices of peace, and afterward arrefivd for a ſum 
above 800 J. and the doubt was on the conſtruction of 
the ſtature, whether he ſhould be held to ei bail, or 
diſcharged on cohimon bail; and upon à conferetice'of 
all the other judges, it was reſolved he ſhould be held 


to Hog bail. 


he doubt aroſe on the words, ' any delt. But then 


* 


the proviſo is, 7 ſhall be diſcharged out 
1 


of priſon by virtue of this act, who ſhall ſtand charg- 
ed and indebted to any perſon in above 1004. Now, 


; ſome would have this applied to the firſt diſcharge, that 


is, the diſcharge by the juſtices. of peace; but why not 
rather to the ſecond diſcharges or equally to both dif- 
charges; for he that is diſcharged on an appearance; is 
diſcharged ; and by this act power is given to diſoha 

them, if they be taken again; and then the 8 


that he ſhall not be diſcharged if the debt be abov 
100 4 ſo no man is to be diſcharged by virtue of this 


act that is charged with a debt of above 100 J. at the 
ſuit of one perſon. ee dee 

And he that is now arreſted at the ſuit of one perſon 
is diſcharged for debt above 100 1. therefore ſhall not 


be charged by virtue of the act. 


And as to the diſcharge on cammôn bei / by virtue of 
the act, the Judges may do it as well as the juſtices of 
peace. Vide Mod. Nep. vol. 6. p. 301. ee 

Micbaelmas, 3 Ann. Anonymous. A 

On an action removed by habeas corpus, the court held 


there muſt be bail here, for elſe the defendant, 5% his 
own act, puts the plaintiff in a worſe condition than 
he was below; but they would confider the quantity 


3 vo 

| re- 

| moves a cauſe from an inferior court, in Whig. ch a 
1] 


| a ſtring, and may pult the- ftring w 
1 220, 00e 


ed before the return of the capras, then this writ might | 


„ 


— —ö—é— ß—— 


| the'othieis, 


+ 


notice he is at' further charge again 


of the ſum in which the bar ought to be taken, if the 
action appeared to them to be vexatious. Vide Salk, 


vol. 1. P. 102. 


5 Michaelmas, 3 Ann. Bignall v. Deveni/h.. ris 

Per curiam. If the defendant, on a habegs corpus, 
the 

ought to have been ſpecial Bail below, he fhall n 
thereby put the plaintiff in a worſe condition, but 
compelled to give in bail above; but as to the fu 
which the bail are to juſtify themſelves to be. worth, 
that may be moderated as the cos ſees occaliong.... 

Per curiam. It is good cauſe for à new tial, whete 
the judge who tried the cauſe has denied to admit tha 
for evidence, which' was legal evidence, or where he 


miſdirects the jury. Vide Mod. Rep. vol; 6. p. 242. 
MMichaclmas, 3 Ann, Jacob v. Dao. 


Per curiam. The' bail Have theit principgt al ways at 

and may pull che-Rring whenever they pleaſe, 
him in their own diſcharge; they ms 
and then render Him; for the entry jo tis court. 


may ta 


; 4:4: by F 5 4,40 & + » 8 Loh + WY \ 10 —1 4 
+ 12 4% Michaclmas, 3 Aan. Hall \ O/monds.. tA 
Neri SUL 28. 108th, 42:1; 
V cur. furzender t prngpal at derber 
the retutn of the ſecorid: fer. c. is, good, tho“ the 
the pl. tiff, for 


# 


end of notice in that 5 1 two-fold :. one, is the 


oth at he be af ng further 
proceeding” againft the . N. if 


plaintiff indy, if he pleaſes, charge, ini, in exocmion 


ut i t 


h. Want of 
e bail, that 


ſhall not vitiate the ſurrender ; but yet the Bil ſhall 
not be delibeted till: they pay fach eds f. Fo 


time after the return" of the" capi the bail ſurrender 
the principgl at a br bers, and he t eugon 


is committed to the tipſtaff, from wyhom hè eſfèapes or 
is reſcued, chat will Obey of furrefider, Bec aufe it 
is indulgence to the bai] to ſurrender after a capias re- 


turned ; 
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turned ; otherwiſe, if it be before a c4pias teturoed, for 


to ſurrender. at the return of the capias or before, is a 
matter of right: and now, by a.rule of court, on the 
firſt ſort of ſurrender, the principal ought, to be tW-ẽã¾— 


days in the Marſhal's cuſtody, to make it a good ſur- 


I 1 3 fon, | Chelmile v. val. N i) 


On 2: i. fa. againſt the bail, who. plead no capias. | 
againſt the principal; in the replication a capras is ſet 


forth, and a non 47 invent us returned on it, which ap- 
peared to be te/ed'a year after the judgment - 

Holt, Chief Juſtice, the plaintiff is intitled to re- 
cover againſt the bail, on a breach of the recognizance ; 
which is, that he ſhould anſwer the condemnation, or 
render the Fri e at the proper time. 

And the bre | 

have been taken out and returned, and what need he 
take notice of a ſci. Fac, for the bail are ſtrangers to the 
record, and cannot take advantage of errer in it. 80 


there not being a ſci. fac. previous to the capias taken 


out after the year, is but an error at beſt, of which 


| bail cannot take advantage. So if it had actually ap- 


ed to us that there was no ſci. fac. I queſtion 
whether it be any thing more than an error, and ſo 
ot available to the bai/; but if it were actually void, 
ill it ought to come on the baz/'s ſide, and the plain- 
tiff in intitling himſelf againſt the Bail never mentions 
any thing of the capias; and you come and admit all 
that intitles him to his ſci. face againſt you, viz. the non- 
ayment of the condemnation money, and non-render- 
ing the principal, but ſay, there was no capias, which 
is to ſay, that his time to render was not yet come: 
and what has the plaintiff to, do, but to ſhew that 
there was a capias, and the capias which is ſhewn 
may be irregular; and if it be ſo, we ſhall not 
intend it, till you ſhew it ſo; and there is full title 
Jaintiff, and your plea is only an excuſe 
that there was no capias; and the reaſon of it is, that 
J am not bound to render the 3 till 1 know 
what execution the plaintiff will chuſe ; whether he 
will chuſe to have his body, which he makes appear 
by ſuing out a capias; for he might have ſued out an 
elegit or a fleri fac. 


The court unanimouſly gave judgment for the 


plaintiff, 5 | | 
If the defendant dies after a capias, and before the 


P. 304. 


Aichaelmas, 3 An. French“: Cafe. 


French had been arreſted at the ſuit of ſeveral per- 
ſons, and had given bail; who having charged him 
with an action of 40001, had him taken in the city, 
and committed to the Poultry Compter, in order to re- 
move him by habeas corpus, and rendered in diſcharge 
of themſelves to the priſon of the King's Bench, 
where the original actions were brought; and it being 
tircuit time, and all the judges out of town, before 


ws of it, bail is diſcharged, Yide Mod. Rep. vol. 


the the ba:/could render him, he was charged with the 


Dneen's debt; and the bail having now brought an 
habeas corpus to remove him up, and render him, the 
Attorney General 14 it; becauſe the Queen, as he 
alledged, might chooſe her priſon, and the Compter 
was ſafer than the Marſhal's priſon ; and quoted the 
caſe of Village v. Clayton, as a precedent in point. 

Per curiam. If-he had been taken by the Dee firſt, 
there might be ſome reaſon that they ſhould not for 


their own advantage lefſen the Queen's ſecurity of her 


priſoner ; and that the Qucen t intereſt claſhing 
with that of the ſubject, ſhould be preferred; but on 
the other hand, the bail having taken him here, and 
the Queen taking advantage thereof in charging him 
with her debt, ought not to prejudice them; and he 
was turned over. Fide Mod. Rep. vol. 6. p. 247, 


Michaelmas, 3 Ann.  Garibalde, or Genbalds, v. Cag- 


| noni, or Cognoni. | 
Garibaldoꝰ being convicted on an indidment of 


battery, he, in conſideration that Cagnoni, the pro- 


d 


is aſſigned, and a capias ſet forth to 


at 


#4 


8 


4 


E 


Batl. = | 


took to put in ſpecial bail to an action of treſpaſs, to 


be brought by the plaintiff for the ſaid battery; and at 
_ this-time a writ, which the plaintiff had taken out, 


returnable in Michacimas term laſt paſt, was expired; 
and in Hilary term bail was put in, ang after a trial, 
100], damages were given to the plaintiff and now a 


ſci. fa. being brought, againſt the bail, they applied to 


the court fot relief; for that the ac etiam, which was by 
leave put into the ſaid writ,. in Michaelmas term, was 


only for 49/. and the bail meant to undertake for no 


more; and ſince the plaintiff had declared for more da- 
mages, and recovered more, the bail were thereby alto- 
gether diſcharged: and a rule of court ſaid to have been 
made, 22 Car. and found in the then ſecondary's book; 
that in caſe of bail, if the recovery were for more than 
was mentioned in the ac etiam, the Bail ſhould not be 
charged at all in that action, was very much inſiſted on. 
The Chief Juſtice remembered a caſe of Thomſon v. 
Collins, in which he had been council in Lord Pember-/ 
ton's time, where, in an indebitatus afſumpſit, the decla- 
ration and recovery was for more tnan the qc etiam, 
and though it was offered to level it with the ac etiam, 
y entering a remittitur on the record for the reſt, 
it was denied them on debate. 
In this caſe, on ſearch, the above rule could not be 


found in the clerk of the rule's books; but the Chir 


Juſtice ſaid there was reaſon for ſuch rule, to pur- 
fue ſlat. 13 Car. 2. cap. 2. that bail ſhould know what 
they became bound for, and not be ſaddled with 
more; and that muſt be by recovering no more. than 
was mentioned in the writ, to which the bail of ne- 
ceflity mult relate: whereas, if the plaintiff recovers 
more, the bail, if at all liable, muſt be liable for what 
is recovered; for their condition is, to anſwer the 
condemnation, or render the principal; and it would 
be very hard to enſnare the bail to a-greater-ſum than 
is mentioned in the writ: and ſince the proceſs againſt 
them muſt be founded on the judgment, it ſeems, from 
thence, they muſt anſwer for all or none; but if leſs 
than is mentioned in the writ be recovered, then there 
is no inconveniency to the bail; and if there be no 
bail inſiſted on, but common bail, it is juſt the wrong- 
doer ſhould anſwer whatever is recovered. And h« 
further ſaid, that in caſes of outrageous batteries, when 
people came to him for leave to charge defendants with 
ac etiams, he would give them leave to charge them with 
a good ſum; but when they came for bail, they muſt be 
content with bail of reaſonable. value, and not inſiſt on 
their worth in proportion to the ſum charge. 
the 


Powell, Juſtice, and the reſt of the judges, agreed, 


Bail by no means ought to anſwer for more than was 


mentioned in the ac etiam. Fi A ants. e at xg. 

And he added, that if ſuch. a rule; as was men- 
tioned had been, the reaſonable conſtruction of it 
would, be, not to ſuffer the Bail to be charged with 
more than was mentioned in the writ, but likewiſe not 


to n them for good and all; for though it be true 


the proceſs againſt them muſt be for the ſum recover- 
ed; 3 he ſaid the court might withhold the plain= 
tiff from levying more than was mentioned in his writs 


and the hai, on bringing ſo much into court, might 


obtain a rule to ſtay any further proceedings againſt 


them, as is done every day in caſes of render of the 


principal before the return of the ſecond ſci. fa. though 
in ſtrictneſs of law they ought not to do it after a capias 
returned againſt the principal. ä 
* Holt, Chief Juſtice, ſaid, the caſes diffęred very 
much; for the rule was in imitation, and purſuance of 
the lat, and they ought not to make any conſtruction 
contrary to it; and the words of it were, that the 
bail ſhould be looked upon as none, in that action, and 
to render before the return of the ſecond /ct. fa. is 
the ancient courſe and practice of the court; 
Then it was further moved, that this ba:/ being of 
Hilary term, could not be looked on as ail to the 
writ returnable in fichazhnas term; and then the caſe 
would be no more than if one had by conſent, on a 
good conſideration, put in ſpecial bail, in a general ac- 
tion of aſſault and battery; in which caſe there would 
be no pretence of a ſurpriſe on the bail, and therefore 
they ought to anſwer the whole condemnation, which 
the court inclined to; but being informed there was ne- 
ver any other tit taken out, the ſecondary acquain on 


Bail: 


the court, that of bail, without a writ taken out 
before or 1 010 : which Holt, Chief Juſtice, 
and Genie, Juſtice, affirmed to be true; but the other 
clerks all ſaid, that rule was underſtood thus, via, that 
if bail were filed by conſent, and no writ we ig taken 
out, nor taken out within eight days after, the Jail was 
void, and the | defendant was not obliged to ac- 
cept of a declaration 5 but if he did accept one, it would 
be well; and this ſeemed:. a reaſonable explication ; 
but at laſt the Whole was referred to the ſecondary to 
examine, and there the matter reſted. | | 
Holt, C. J. ſaid, he wiſhed attornies would beware of 
charging extravagant ac etiams, for otherwiſe an action 
on the a would lie againſt them for holding to exce/- 
we Mere T 5 ifs | | 
1 Note. The fame point came in queſtion after- 
wards, this term, in the caſe of Bovey v. I beeler; and 
then 
rule was made to rectify an extraordinary practice in 
this court; which was, if a man became bound for 
another in an action of 107. he was thereby Bail in all 
actions of the ſame term, by the ſame plaintiff againſt 
that defendant, let the ſum be ever ſo great, which 
was highly inconvenient. : RK IG 
And this rule was made in. purſuance of /atute 
13 Car. 2. that bail might know what they un- 
dertook for. Vide Mod. Rep. vol. 6. p. 166, Salk, 
vol. 2. P. 102. A 1 r OR 


Eafter, 4 Ann. Colonel Layton's Caſe. AK 05 


Holt, Chief Juſtice, ordered precedents to be ſearch- 
ed, whether a perſon in execution for a fine can be 
bailed, having brought a Wiit of error, and aſſigned 
error; (N. J. the Colonel was bo ag up by an 
habeas corpus,) and after a ſearch made, Taid, be found 
the caſes not put fair in caſe of execution ; and 
that in caſe of execution, bail was always refuſed; and 
the whole court coincided with his opinion, and re- 
manded the priſoner, 2 Keb. 173. There is a diffe- 
rence between bail to reverſe an outlatury, and to re- 
verſe a judgment; becauſe in the firſt caſe he is liable, 
that being in order to bring the cauſe to a trial; and 
the latter is to defeat the whole record. Vide Mod. Rep. 
Vol. 11. p. 59. | 47 


Eaſter, 4 Ann. Sir William Drake v.. 


' The, court was moved for 2 Ppecial writ againſt 
a perſon to hold him to Salt . bail, for ſpeak- 
ing very ſcandalous words againſt Sir William Drake, 
uize that he was a traitor, one of the 134 for bring- 
ing in_the Prince. of Wales, Ic. but the court re- 
fuſed to grant it; and faid it was refuſed in Lord 
WWharton's caſe for ſcandalum magnatum. Vide Mod. 


Rep. val. It, p. 49. 


A perſon brought to this court by an habeas corpus on 


2a commitment by the juſices of: peace, who have cogni- 

zance of the A Wt not bailable till the order is 
uaſhed; becauſe till then he is in execution. Vide 
od. Rep. vol. 11. p. 45. | n 


| Eafeer, 4 Ann. Anonymous. 


In the Common Pleas, on a recognizance entered in- 
to in that court, a fieri factas or an elegit may iſſue, 
but no capias lies; but otherwiſe in this court, a ca- 
pias lies, for here the bail is body for body. Vide Mod. 
, .34 ans IS Oren 

0 SRI 00-10 ORD RIAA NA 

IQ Eaſter,” 4 Ann, Page v. Price. „it! 5 ö 

5 Be , . 

Where an eaerutor is ſued in an action of detinet, 
as he muſt on the contracts of his teſtator, he ſhal! 


not put in ſpecial bail; but he muſt, if ſued on his own 
bond, ot contraQt.. Yide Salk, vol. 3. p. 57% 


Baer, 4 Anne ' Anonymous, 
OY 


 Adjudged, that though non et inuentus is returned 
on a Ca. Sa. againſt the principal, yet the court will 
1 5 | 1 8 - 


* 


olt, Chief Juſtice, ſaid, the abovementioned | 


1665 


receive a render; ſo they will on the return of che firſt 


Ai. fa. again? the bail, and alſo on the return of the 


ſecond ſci. fas if made on the day of the return, either 

d 1 Dan ſitting of the court, or aſterwards at 2judge's 
cham 

favour of the hail, yet it is done out of favour, and not 
as a matter of right, and therefore the ba: cannot plead 


the principal before the return:of the capias; for they 
had time till then to render him, but not afterwards, 
for by the return of non eft inventus, the recognizance 
is forfeited. Jide Salk, vol. 3. p. 56. . 08 
| „ a, 


| Eaſter, 4 Ann. Anonymous, | n 
. An action of debt was brought in C. B. and a recog- 
here, on that recognizance. | The court was moved 


was only a device to better the ſecurity. 
Per Holt, Chief Juſtice, and Powel!, Juſtice. On 
a recognizance of bail in C. B. no capiaf lies, becauſe 
it is a ſum certain; but on the recognizance in B. R. a 
capias lies, becauſe it is body for body, and there may 
nizance.” 
Per Holt, Chief Juſtice. 


defendant on common bail. © 


r 


On a ſci. far. againſt Bail, the recognizance was, that 
= Moral ſhould 3 himſelf fo the Marſhal of 
the Marſhalſea of our Lady the Queen, before the Datn 
herſelf. The Bench in « N 8 


* 


ſued out and returned againſt the principal. The 
plaintiff replied, and ſet out a capias, to which the de- 


fendant demurred; and his council offered the follow- 


ing exceptions: 833 


it. That the plaintiff in his zyer ought ta have ſet out 


— F z * 


to be the Jn on yhich the /i. fac. was groun 
Hut, Chief June, oel that this Was an im- 


the /cr, ac is grounded. 

2dly. That it | 
replication, that there was, but five days. between the 
to have eight days 


court allowed, but 


7 


ſon between the ci. fac. and the recognizance, for the 


ſon, as the priſon of the Queen Bench, ſor it is never 


: 


bank le roy, as in E. N. 357, & 
This exception ſtuck with the 

cauſe it being a Bail taken in thig court; priſona mare/- 
calli, 77 noſire, muſt be Bente 4 


Raym. p. 804. Vide Raym. vol. 2. p. 1177. 


7 
: 
£ 
4 


ſuch render to a ſc/« fa. brought againſt them. But on 
a ſci. Fa, againſt the bail, they may plead the death of 


nizance taken; and an action of debt was brought. 


that there might be no ſperial bail given, for that this 


be reaſon to help them to a capias on the recog- 


In debt on a judgment | 
pending a writ of error, the court will diſe jarge the 


Powell, Juſtice. © It was aticiently otherwiſe: Nut 


£ 


| the ſci. Far. was, that he did 
not fender himſelf to the-priſon'of the Marſhal of ur 
Manſbalſea. The defendants plead that no capias was 


perfect oyer, nat being the whole record, but then the 

| defendant ſhou)d haye inſiſted on want of cher, and not 

have gone on; that it was no variance, for. What is ſet 

out agrees well enough with the recegnizanct on which Eo 
n 4 eee A 


That it appears by the capias ſet out in the 


teſie and return of it; whereas every capiat ſued out 
againſt the principal, in order to charge the bail, ought. 
between the te/fe and return, and 
ought to lie four any in the ſheriff's. office ; which the 
| aid it was only an irregularity in 
proceeding, and therefore the defendant ſhould have 
moved the court to have them ſer aſide for the irtegu- 


larity. | by „ 
| 30175 That the plaintiff had not aſſigned a ſufficient 
breach by reaſon of the variance in the ſtile of the pri- 


. q, .court ſome time, but 
the court at laſt gave Kenan the plaintiff; be- 


rs; but tho? the court receives ſuch renders in 


Trinity, 4 Ann. Ball v. The Bail of Ruſſell. 


what term the recognizatice was of, that if gt Spoon 
— - 


breach was too large, the word mareſcalci being uſed 

| for more priſons than the priſon of the K. B. Mar- 
challus, indeed, ſignifies no more than a 4eeper, and there 
being ſo many marſhals and marſhalſeas, priſona mareſ- 
challi mareſcalliæ dominæ Teging, may as well be taken 
for the marſhal'of the marſhalſea of the houſehold's pri- 


A 
# 


ſtiled but as in the Nan; or elſe mareſchal de! 
k $34 43-9 n 


the priſon of 
he Marſhal of this court, for the court cannot take 
any other bails. See caſe Snow v. the Bail of Fircbraſi. 


Uu | Eafter, 
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them; becauſe. *. had” Wy 
1ZAnce in the, c 

— * : ant. ſo broug KR, 1 ef this court; j and the *l 1 

c 88 N 
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ER Mo 2. 


10 x0 jon of debt brought on the 3 of VS, 
bail; the defendant pleaded; that no capiat'iNſued z the 


plaintiff replied, a capi 


#s was ſued out and returiied; 


the defendant rejoined, that the defendant in the gi. 
nai ati „ brought error on the judgment, before rhe 


capias' 


eight days t. 


vember; and on that very day the writ of error ſued out 


by Ea . in the eriginal action the zoth, was al- 
lowed”? After which the capias was filed, but returned 
Aajudged by the court, that the capias 


was well ſued out to charge the bail; and therefore 


the fame day. 
the motion was denied. Hu Raym, vol. 2. 4 


* 
11 


the court ſpecial bail is required, otherwiſe not. 


exceeds 10 J. yet the. real and equitable debt is Jeſs, 


in ſome particular caſes, as where it is to be Ae © 
Sc. the court will. hold to bail, 


for the legal debt exceeds 10 ba Vide _ vol. 10. 
e e eee 


perſon will run away, 


' Michaelmas, 11 Hun. Arne v. Jolnſon, = 


þs curiam.." A ſoldier - Ho. by act of parliament, 


the privilege of not being held; to ſpecial il, which 

the court muſt OA OR of. 91 2 Mes Rep. 

N e 851 „ xt DEED | 
Tini 7% 5 Ge, pr Eter. 18 


A ſci. fac. in the court, of. Go B. on 2 rech nizance 
Ons 7 0 ment for the p plaintiff, | 


taken in an. ation, of debt; 110 


kaun, 10 lin. iii v. 1 gb. 70555 


/ 

Where a debt i is 10 fa or de by the courſe of. 8 
tis. | 

not uſual, where an action of debt is brought on a bond 


of 20. conditioned for the payment of 94. to bold to 
bail; for though the penalty, which is the legal, 8 


as ſued out, returned; and filed.” To this te- 
joinder the plaintiff demurred generally, and the defen- 
dant joined in demurrer; 'and-adjudged for the plaintiff. 
This term, the counell for the defendant in the ori- 
inal ation moved to ſet aſide the capiar as irregular, | 
rn it was ſued out retutnable on Monday next after | 
Martin, which was the 224 day of No- 

; 


— — 


plaintiffs, in Trinity term following, cauſed t 


1 


On a writ of erer from the C. B. of zu award of 
execution on a fei. fa. qn 4 retognizance of baily” © 
ITbe defendants aſſign for 1 that the phintiffs 
in Hilary term, 3 Geo, obtained judgment againft . 
hotirn; (one of the bail.) in à plea's be, and alſo in 

4 plea of debt on demand, for. 531. wo and 15 , da- 
mages, on which proceſs iſſued 2gainft him, return< 
able in eight days of the Purification, at which day the 
defendants entered into a recognzzante, for his "paying 
the debt, or 1 1 his body. And further, that 


the plaintiffs did not Y within | ts terms, accord - 
| 


ing to the practice of the court, declare "againſt the 


| faid Welbourn, in the plea aforeſaid, whereby the recog-. 
| nizance was diſcharged. And they farther 1 the 


defen - 
dant to be ſummaned in the faid court, to anſwer the 


[ plaintiffs in a plea of debt for 53 l. and obtained judg- 


ment thereon, and that fuch judgment was had on 


thoſe proceedings, and not in that action wherein the 
defendants became hail; but notwithſtandin fog this, the 


award of execution is grounded on the j gment in 


that collateral action. 


'The plaintiffs in error aſſigned eher bine n 


and on in null oft erratum pleaded by the defendants 
in error, the matter was ſet down for argument. And, 
on hearing council, 


Pratt, Chief Juſtice... At. preſent this recognizance 


| is no part of the record. The defendant, by praying 
1 might have made it ſo; and if th court below 


had epi oyer, he would have 17 a PPE mie 
9 e 18 ri 
Potuis, Juſtice, concurred. ' 33 
Eyre, Juſtice. In the caſe f Tuition 15 


really of another term than the feci entioned t 
the court 52 that no dee . 8 
"It ART ſei. fect returned. Therefore the . 
of the 2 Was ene. Vid. Aſs. Gr boy 
| Page 197. | 4+ 9794 m1 5 b 1 


7 ” 1 * 
N "I 1 61 31016 8g 11 18 * 


vip. 7 Git Feb v. 0 5 i ; k 
On the return of the ſecond ci, fa. mY the. bail, 
b day t the 


2 four ft was given, and on the,, 


and error brought thereon in court, rincipel brings error; and the . co 
It was infifted in behalf of the plaintiff in error, that . moved to ſtay proceedings s che boil, 
; pending the writ of errors and cited 750 Arthur 


t 5; h was nof well aſh ſigned, for though it is a gene- 
e that a breach a (She in the, 507 words of 
„is a g00 12 Mgnment ; yet that rule 
the Wards 8 are by the Taw inter- 
p their natural ſignificztion,. Which 
is. the caſe here; for the wards of the condition. are, 
Would 72 Id ren der © bim elf | in exetution of the 
8 hich words, in their natural ſenſe, import 
an act t at it is impofnible for the bail to Us, for it is 
the inc hal only that can render himſelf in execution 
ud. ment; 5 that the meaning of the words 
to render bimſelf, in order to 
e the pleading Would not have 


the ver ords © the condition, 'but'in'ſuch | 
beep, 32, £0 ET at the words 


of the condition are, by. operation. of law, to be un- 


This objeQion was overruled. by th burt; 7 05 


the conditio 
does nor. held where 
reted contrary to 


that, he. 
jud ment; w 


of. | t 
in this Cal e muſt U 
execution. And therefor 


words 28 are expreflive of that ſenſe'th 


. 


derſtood in. 


were of opinion, that the words: ” the þleadin 


be underſtood in the ſame ſenſe, as when. | 15 Noe 


condition of the rec e 


Then it Was argued for the plain in! 1 1 that a 


there were variances, and material” on 
that the plaintiff Lou n 170 take cane 
7 emanditig.” bref bf. 


nds now, he reco zulzance is no putt. of 


wy ele Ar. 760. BI, 1. . 


record. Salk. 262, 264. 


nd the court being of this opinion, gave Judgment, 
fond e In eras "Vide: Mod. Rep, © Yol . ae 


1 0a 


* 


- 3 2 5 


e- 


thete were Variances between the ſei fac: an N d. the 1e Fus 805 


ance. 
* due council for the geen there ” that 
A * 0 


below , made ir bo art wed 


and" Church v. Throgmorton, in the Houſe 9 Lords; 
Where the houſe threatehed to commit the attorney, 
far pit 3 againſt the e pending error” in par- 


* to the firſt eaſe,” the court ſaid it 5 ered; Tor” 


there the bail came in time, while they hoſhht? Varrtnder” 
the principal; which they cannot do here after the re- 


turn of the ſecond ſci. fa. at which time no writ of error 
was brought. And as to the caſe in the Houſe of Lords, 
1tiwas' there agreed, that the court ' below: could not 


25 9 'y WY? 


bby: wo them; but the Lotds ſaid, they expected more 


* 


Fenn We cin make no rule. Fa; $ 
vol. 1. p. 443. n 1 


4 


Trinity, 7 Ga. Tirton v. 7 


83 


1 ty $ * 


The plaintiff had, Fwy = uprord in a formeraQiog,; ' 


70 want, of a declaration; and in a ſecond action it was: 
maxed, that the defendant might be diſcharged on 
common bail, alledging it to be the practice ofi CB. 
Per curiam. We know of no ſuch practice here, 
and think it very untegſqnable; fore plaintiff 
ſuffers enough . paying coſts in the tation, and 
| therefore qught not to be in a wotſe condition chan 'be- 
fote.¶ Vide Ftrangey o_ 1. p. ane n no Sum 3 > 2 


: ; " 
WWD i 42 7 Ly . 11 N oft died *. V5 13> 3.35 T\ I 15 31 FAS, 


I R110169 30 4 10 


Hilary,” 6 0%. "Glynn v v. Ne. 


The caſe was, the principal died, hot\bavin 3 
A himſelf oa — of the ſecon 0 Aci 


n 


ac and un motion the queſtion was; Whether, the bail 


are liable EINE Ub 
os 


Her 2 c. 0 Traight . A, ger | 


the. fo ment on which the i. Fa. was brought, was, 


— Err 1 


__ 


e ee o e Alete o deen 


| 


Pratt, Chief Juſt ier, The bun are bound by their 
recognizance to render the principal where judgment is 
agaldſt him, or to pay the condemnation. money; 
but by the courſe of thergourry| the principu hath time 
to render himſelf in diſcharge of the hal. till the ſecond 


could not render himſel within that time. 


- Fzres Juſtice. It is true, the grace! of the court is 


uſually extended to the bail where: the principal did 


ſurrender himſelf, but never whete he did not; this 
was the coutſe of the coutt when Pophum was Chief 
Juſtice, but it was altered by Lord Cate, and altered 
| principal did ſurren- 


again in Croot's time; that if the. arren: 
der himſelf before the return of the ſerond ſci. fac. 


againſt the bail, they ſhould be diſcharged j/ but the 


indulgence of the court never extended farther, 

It is wrong to ſay, that the plaintiff hath no da- 
mage by the death of the principal, dying before the 
e 9 to ſurrander himiſeli ; for it is ſeen by daily 
experience, that men will pay cheir debts rather than 
be committed; and ſo might the principal in this eaſe 
rather than. be:rendered in cuſtody, e 
eſides, the plaintiff. is a ſtranger to the Jail, and 
thete is no truſt or privity between him and them; 
but there is a great truſt between the principal and the 
bail; ſo that oh, ane very reaſonable they ſhould ſuffer 
in this caſe, rathet than the-plaimiff}, who is an inno- 
cent pet ſon, for it is proba ble they may have a coun- 
ter- ſecurity from the principal to indemnify them; and 
thert fore it is more proper for them, than for the 
plaintiff ta ſue ſuch executor or adminiſtrator on ſuch 
counter-ſecurity ; for it is to be preſumed; that by 
rea ſon of the truſt that is between them, they may 


* 


know more of his concerns than it is poſſible for the 


plaintiff to now. F q "M197 4 4 Ba N 
On the laſt day of term, judgment was given for the 
plaintiff againſt the bail. Wide Mod. Rep. vel 8. 5. 3 4. 
e 7 2 „ Ten tt PR TEN) 
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Trinity, 8 Geo. Fiſher v. Emerton. 
The plaintiff obtained judgment on the ei. fa. 
againſt the bai, pending à wit of error by the princi- 
pal, and took them in execution; and now they moved 
th he eee ene 010797 ee 
Per curiam. Though you might have applied, and 
had the proceedings ſtayed, yet we will not ſet them 
aſide. Man A Gion ef debe had been brought on the 
judgment, we ſhould have granted an impa#lance, if it 
had been aſked;; but we never” ſet aſide a judgment. 
when it is once ſigned; becauſe we take it, you,, by. 
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On, a, motion for an attachment, the Chief Tuffice 
2 that. all the judges, on conſideration, had 
reſolyẽd, that the ſberi could not take bail on an at- 
tachment, but a- judge at his chambers" might. Pie 
Strange, . 147967 e dee e ee 
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3 n T0 enen e D179 43 
In debt ona bond, non:e/t;fattum, i. el it is not hir dred 
e ʒ and a verdic̃t and judgment for the plaintiff. 
Loa, fa. on this judgment, the defendant 
pleaded, bankruptcy, and that the (cauſe of action ac- 
crued e d 4nd a the trial Seappeared; the'bond 
was given, before the :bankruptcy; but the judgment 
was after; and the judge who tried the caſe; beitig of 
opigion againſt the defendant, there was a verdi for 
the plaintiff.” And now, in an action of debt on the 
Wa te e ef the de- 
ndant might be diſchar 1 comman. bai auſe 
the bond — owas"'oh "foutitition of. ee gl. 
was before tho bantruptey) But not Saen e ll e 
Her curiam. We can look ng farthef back tan the 
judgment and therefore there muſt be Fail. Vid 
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Jets; act againſt them is returned; and Here the att of | 
Gad intervened; ui. thn principal died, ſo that ne 


e 


ov 


the bail, Where the /ccond: ſci. fac. was returnable on 


| the, 34h day of May: and tae writ of error ws allo 


ed on the lame 5 and notice given between three and 
four o'clock, the ſame day the bail ſurrendered the princi- 


n 


pal, aud then judgment was obtained 4gainit the Sail; 
and for an autnority in point, the caſe of Iher v. Ar. 
thur was cited, Eafter,'7 Geo. where it was reſolved by 
this court, that after a writ of error is brought on the 
principal judgment, the proceedings on the | ſci. fac. 
againſt the bai thall ſtay, and the bail ſhall have four 
days after the affirmance of the judgment, to render 
the principal, or pay the condemiiation money; and 
on the authority of this caſe; a rule was now made for 
the plaintiff to ſhew cauſe, Ic. why judgment ſhould 
not de ſet afide, and all further proceedings ſtayed. 
And at another day a motion was made to Uiſcharge 
that rule, becauſe the bail-ought to Tender the principal, 
con the very day that the ſecond ſti. far. was'return- 
able, otherwiſe the plaintiff muſt have judgment, and 
i6©6ught net to be ſet ade) 
It is true, the bail brought a writ of error on the 
very laſt day allowed by ©/aw for them to render the 
principal, and gave notice thereof about three” of tht 
clock in the afternoon, but did net render the princi- 
pal till nine days afterwards, which cannot diſcharge 
the bail, neither is it any foundation to ſet aſide this 
judgment againſt them. OO et. 
">The council for the bail cited Myer v. Arthur's cafe 
to prove that they ought to be diſcharged, for in that 
caſe the ſecond ſer. fac. was returnable the 13th Febru- 
ary, which was the /a/? day of Hilary term, and no- 
tice given, that a writ of error was allowed two days 
before ; and the plaintiff intending to proceed on the 
ſecond ſci: fac. was ſtopped on a motion. 
It is true, the render of the principal on the day the 
ſecond ſei, Fac. is returnable, would be too late; if the 
writ of error did not help it; but that being brought 
defore the return of the ſecond ſci. fac. the bail hath till 
un days after the affirmance of the judgment to render 
the pronetpal; | Trent SR Lada 


. 


| regular, and though, if the bail had come'before the 


| procerdings might be-tayed again e neee 

have been ſome indulgence yet when they did 

make any application till after the ja nent was 
| ſigned, it ought not now!to be ſet aſigmeee. 
|. Pratt. Onhief T ee e 
| ceedings againſt bail, by reaſon of a writ of rer 
brought by ibe prinzipak ought td be bd BefoHe the 


b he fuperſedeas .to dhe proceedings" af ihr ent Ai: 
However, on the circumſtances. of he edſe, Un e no 


| 
| tice was given of the allowance of the writ of error, I 


| think in reaſen and eqraty, the judgment ought»to be ſet 


aſide, paying coſts, on the authority of Myer v. Arthar. 

The bail may ſurrender the principal at any part of 
the day of the return of ens fea. face, eee 
fle es further of bpinioſl, that it was neceſlary to 
move the court to ſtay proceedings; and if they could be 
ſtayed om a motion, then if che defendznts paid coſts, 


the motion had been made in time, the court may 
: 

Bail, who.oughtto'be favgured as far as paſfible. 

Parteſeite,” Jaltice: Such furrender on the return day 

ofß the laſt ci. fac. muſt be made during the fitting of 


the court. This judgment againſt the bail is ſtrictly re- 
' gular, and Vught . be ſet aſide. e Keying 


IPUPUP—— 2 Sn. hn. 


a wis of error" is merely an indulgence of The court, 
even when: the gail move in time. rs proceedings. 
are paſt, for judgment is obtained. This caſe differs 


| bail-handj, for that is never granted; but by making the 
| plaintiff ſecure of his 4 if he recovers : for the judg- 
ment on the bail. bond ſtands as ſecurity for the deb. 
| When proceedings agaitiſt bail are ſtayed on a motion 
mate in proper time, if the judgment is afterwatds * 
13 A * een. n ned. 


x4 * 
4 ” 


| 169 2 


| To which it was anſwered, that this judgment was 
return of the ſecond ſci. fac. and moved the edrt Rl 
noe 


and the plaintiff was put in ag good a condition; as 3 


| ſtay» the proceedings, though the metion was made 
out of time, and the rather, becauſe it is 2640 the. 


proceedings againſt the bg:/, when the principal brings 


. fromicbecommon motions to ſtay proceedings on the 
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affirmed, the 2 eee r, four days to ſurrender the 
ri | Co. TOS. | 
principal after ſuch affirmance. nete bite 


Then the court made a | 
judgment, if the bail would be bound to pay the debt 


abſolutely; (without an election to pay the delt or ſur- 
render the principal) if the judgment ould be a rm- 


d. : 1 : . 0 
5 Which not being agreed to, the rule for ſhewing 
cauſe was diſcharged. - Vide Mod. Rep. vol. 8. Pp. 131. 


| The court was moved to ſtay proceedings on a ſci. 
fa. brought againſt the bail, there being a writ of error 


depending in the Exchequer Chamber. 


er curiam. 1 ; 
Arthur, on a motion in this court, in Eaſler term, 7 


G:o. was, that if the defendants in a ſci. fa. will con- 


feſs judgment, and enter.into a rule to pay the debt, 
or deliver up the principal, within four days after judg- 
ment ſhall be affirmed, in ſuch cate, the proceedings 
on the ſi. fa. ſhould be ſtayed; and the Chief Juſtice 


was of opinion, that the like rule ſhould be made in 


this caſe. 2 SS bk 1 $ 8 8 2 

It is true, the plaintiff in the ſci. Fa. is to have judg- 
ment immediately againſt the bai, but he is tied up 
from ſuing out execution, till four days after judgment 
ſha!) be affirmed, and then, on non-payment of the 
debt, or not rendering the principal, he is at liberty to 
take out execution; and by this means expences 


would be ſaved on both ſides. Vide Mod. Rep. vol. 8. 
page 130. : 149 1 FI 


Hilary, 10 Ger, The King ve Pepper. 


A rule of this court was made, 15 Car. 2. that 
the plaintiff ſhould ſet forth in his writ or hill. an ac 
etiam of the ſum for which he expected the defendant 
ſhould give bail; and that if he brought an action 
without any cauſe, on purpoſe to hold the defendant 
to Lag bail, he ſhould be puniſhed. | 
The court was moved for an attachment againſt the 
defendant, who brought an action, with an ac etiam 
billæ in a great ſum, to hold the defendant to ſpecial 
bail, where nothing was due, as it appeared hetore a 
judge, the plaintift being ſummoned before him, to 
ſhew his cauſe of action; and this was ſaid to be an 
abuſe of the proce/s of this court, and conſequently a 
contempt. _ | 50. | ö 
The court held, this was not ſuch a contempt as to 
grant an attachment againſt the plaintiff; but directed, 
that if the defendant was damnified, he might bring 
his action. Vide Mod. Rep. vol. 8. p. 227. | 


Deni, 10 G. Hutthinſon v. Smith. 


The ca/e was, one T. S. was arreſted at the ſuit of the 
plaintiff, and the defendant became bail to the ſberiſ, 
for the appearance of the ſaid 7. S. at the return of 
the writ; but before any further proceedings were 
had, the plaintiff died; yet his attorney took an 
aſſignment of the bail- band, and proceeded. to judg- 
ment and execution againſt the bail; and the court 
was moved to ſet aſide theſe proceedings, as irregular; 
and the matter being ſo reported by the maſter, they 


were ſet aſide. Vide Mod. Rep. vol. 8. p. 249. 


Laier, 10 Ges. Webſter v. Gearing, 
motio! was made to.quaſh the proceedings againſt 
the bail, the plaintiff having declared for more than 
was cone 1 


A motion 


in the ac etiam in the writ. 

One judge replied, that in the caſe of Miatt v. 
Evans, anno 1694, it was adiudged to be a' diſcharge 
of the bail; and another judge ſaid, that in the 
Common Pleas it was held good for /o much; but that 
there being two cauſes of this kind now depend- 
ing, the proceedings were ſtayed in this cauſe, till the 
p 1 was reſolved in the other. Vid: Med. Rep. vole 
0 234, | 


The. rule in the caſe of Myer v. 


4 * 


e S 
_ 


Ball. 
f 


to pay the debt, damages, and coſts. 


Eafter; 10 Geo. - Chrifly v. The Rail of Auſtrutber. 

On a writ. of error brought in the Exchequer Cham 
ber, on a judgment given in B. R. the now defen- 
dants entered into a recognizance, purſuant to the far. 
that the plaintiff in error ſhoul 2 "writ 
with effect; if the judgment ſhould be affirmed, then 


| Aﬀterwards the judgment was affirmed; and the 
plaintiff brought an action of debt, on this recegni amc; 
againſt the hail; and the queſtion was, whether theß 
ſhould be diſchatged on common bail; and it was ſaid, 


by their council, that they ought to be diſcharged 


for it is againſt the practice of the court, that bai 
ſhould be required of BfL-t. 

The council on the other ſide obſerved, it was 
never yet determined, that ſpecial bail is not re- 
quirable in an action of debt. on a' recognizance' of 
bail, but the reaſon of the cafe ſeems to require it, 
becauſe the recognizance is directly for payment o 
money; viz. to pay the debt if the judgment ſnould 
be affirmed ; and certainly it was never yet denied, that 
where an action of debt was brought on a bond for the 
payment of money, but that ſpecial. hail is always re- 
quired; and the teaſon is the ſame for /pecral bail in 
an action of debt, on a recognizance againſt the bail; 
for ſuch recognixance is a ſecurity for the payment of 
the condemnation money, and a collateral under- 
taking, that it ſhall be paid on the affirmance of the 
judgment; and the bail on the recegnizance cannot be 
diſcharged, but on payment of the rufe, for they 
cannot render the . becauſe ſuch render does 
not lie by the bail on a writ of error. 

Per curiam. It depends on practice, and ptactiſers 
not agreeing. tier e ID Bigg. aid 

Furteſcue and Raymond, Juſtices, ſeemed of opinion, 
that 22 bail might be required ; and thought, that 
in gebt on a judgment pecial bail was always given. 

Pratt, Chief Juſtice, rather inclined to think ſo. 
Adjourned. Vide Mod. Rep. vol. 8. p. 238. 


4 


Trinity, 10 Geo. Wild v., Harding. 


A rule being made to diſcharge the bail in this 
cauſe, on pretence that the principal had ſurrendered 
himſelf before the return of the Tron fei. fa. againſt 
rule, for two reaſons | | 

1it. For that if there was any ſuch ſurrender; the 


the bail; now the court was moved to diſcharge' that 


plaintiff's attorney had no notice of it; and if there 


had been It), the defendant's attorney ſhould have 


brought the bail: piece before the maſter, to have had it 


rule of this court: and — of cheſs -chi prep 


d | ngs- being 
done, the ſurrender is not regular; and therefore the 


bail are not diſcharged there being no exaneretur, i, e. 


he is diſcharged, entered on the ball. piece, nor that the 
plaintiff owned the ſurrender was made in time. 


It is the practice of the court, that the b are not 


diſcharged without entering an exoneretur on the Bail- 
piece, on notice given of the ſurrender; but if the de- 


fendants did not e notice, it is an irregularity. 
u 


which will not be ſupplied by the court, without pay- 
ing coſts; but if the bail ſurrendered the principal fairly, 
though not ſtrictly regulat, they ought to be favoured, 
and are indulged by the eourt to ſurrender him at any 
time before the return of the ſecond ſci. fa. 5 

The queſtion in this caſe was; whether the principal ö 
did ſurrender himſelf before fuch return, and the beſt 


evidence of the matter-js-the'bail:piece; but if he did 
pay, 


urrender himſelf, and gave notice, he ought. to 
coſts until the bail-frece was marked; fot he is to take 
notice of the exoneretur,"'and not of what the attorney 
for the plaintiff cold him. Vide Mad. Rep. "vol. 8. 
een ee 
JJC ᷣ᷑ Ä. gg nn, 
b <&1 Trinity, 10 Ges. -Crofſe v. Talbop. A 


"1 ITY Y r 8 $107 ng enen : 
The court was 2e on behalf of the defendant 7 


to (et aſide” the Bail. bon 
common bail might be accepted fot. him; and be ob- 
tained'a rule to ſhew gauſe. His affidavit ſhewed; that 
he was retained as valet. de chambre. to Mr. Hoffman, - 
the Duke of _—_ reſident here, at 12 . 125. per 
annum wages, and 105. a week board wages, — a 
| — certificate 
| ) 


. given on his arreſt, -and that 


$4 


cen hand but it did not appear that he either ſlept in 
the houſe, or actually eneeuted the office. l 
The court held, that he ought to be a domeſtic 
ſervant, and really to execute the duty of his office, 
and that being à mere nominel ſervant was not ſuf- 
ficient; and they diſcbarged the rule. | 
A great many caſes have ſince been determined, on 
the ſame principle; but it was in thoſe cafes held, 
that the idea of à domeſtic ſervant was not confined to 
his lying in the foreign miniſter's houſe, provided he 
is à real fervant to him, arid actually performs. the 
ſervice: Wide Mod. Rep. vol. 8. p. 288. 


Winih, 10 Geo, Addiſon v. Patterſon, 


One Charles Fountnine was arreſted at the ſuit of the 
plaintiff, and the bail- piece was marked thus; Peter 
Fountaine is delivered to bail, &c. who was arreſted by 
the name of Charles Fountaine; and in the recognizance - 
of the Ball it appeared that they were bail for Peter 
Fountaine; and now, on a {c. fa. brought againſt 
them, both the principal and bdil plead this matter in 
abatement; and the court was move to ſet afide this 
plea, becauſe the vil canhot phead'this in abatement ; 
beſides, the principal ant his ge cannot join in one 
blea. 1 2 . en 1 4 , 
Pe court were of A- bail could not 
plead this miſnomer in abaferent, though the principal 
might. So a rule was made for the defendant to anſwer | 
over. Hau- Med: Rep. wal: S. „ „ 


Es . . OS OT 

_ , Trinity, 10 Geo, Smith v. Graham, | 
A rule was made on A motion for an attachment 
againſt one 7 9 7 a bailiff, for taking inſufficient 


bail, on the arreſt of one (at the plaintiff's ſuit) on a 
bill of Middleſex. Vide Mod. Rep. vol. 8. p. 283. , 


Trinity, 1@ Geo... Manning v. Turner, 


— n - 


The court was moved to ſet aſide a judgment againſt 
the gail, for that the principal ſurrendered himſelf the 
24 day of May, and ſever —_ wo bhi} gave notice 
thereof to the N the plaigtiff, chat be had 
ſurrendered himſelf on that day before Jade Tracy, and 
two days after wards T gave goes that he had ſurren- 
derad himſelf before Her "040ys, and all this before 
theireturn,ot the ec, /c. fats e 

It was ſaid on the other ſide, that thougb natice was 
given to the attorney, et by the expreſs rule of this 
court, the bail are not diſcharged until the hai/ piece is 
marked, which was not done till after the return of 
the ſecond ſci. fac. it is true there is an exoneratur enter- 
ed now, But that was after the figning the judgment. 

To which it was; replied. ; that admitting the fact to 
be as before-mentioned, yet the judgment ought to be 
ſet aſide, becauſe the glaingif attorney took the baz/- 
Piece from the judge's chombers,.but did N with 
the proper officer; hut as. leon as it was Jeft with him. 
the attorney for the, efendant entered an exoneratur, lo 
that. was the plaintiff 's fault that it was not entered 

OOner. : ' . 8 4 

This matter being referred. to; the m ter, he r eport- 
ed that the ary Jurrendered himielf on the ſecond | 
day of May, and, notice was given to the plaintiff's at- 
torney, that the ſurrender was before Juſtice Ira yon the 
ſeventh, day of May, and two days after wards that it Was 
before [Juſtice Fozays, and the hail, e oa dilgharagd | 
on the. fourth day of the ſame month, 
fac. was returnable on the ninth day of May, and that 
the plaintiff 's attorney took the bail gd from the 
- judge's « chambers, and kept it for a conſiderable time; 
and that there was not teen days between the te/te and 


return of the ſecond ſci. fac. neither was it four days in 


the office; and on this report the judgment was . ſet 
ade. N Ad, N 8 þ. ö e e er 


Michael mas, 10 Gro. Crofts. cee. v. Buri 


Harris. 


— 


Tue riſe as thus, biz, an action was. brought, in 


oertißeste of- this was produced; under the reſulent's | 


b 


and the ſccond ſci. 4. 


this court, and judgment obtained, and a writ of 
ö | 


| ed thereon. 


P 65 


error brought, returnable in the Excheguer Chamber. 
Two perfons became bail to the writ of error, before 
Pratt, Chief Juſtice; to which bail exception being 
taken; one juſtihed himſelf in court, but the other di 
not; ſo that another additional bail was put in before 
Powys, Juſtice, at his chambers; on which entry be- 
fore Powys the recogmzance of the bail was drawn up, 
and the judgment being "affirmed on the writ of error, 
two ſci. fa.'s were brought in London againſt the 
bail, and two nthils returned; and a ca. ſa. againſt the 
defendant, on which he was taken and impriſoned. 
Per cur. If the /econd bail had entered into a recogni- 
zance before the Chief Juſtice, as the firſt man did, that 
would not have related to the time of the firſt recogni- 
Zance given by the other bail, and taken before the 
ſame Chief Juſtice ; but here the ſecond bail entered in- 
to a recognizanct before another judge, which makes 
no alteration of the caſe. BL „ | 
A judge may take a recognizance of bail at his chame 
bers, and the entry in his book is a good warrant for 
the entry of it in the office, and the practice is ſettled 
to take fuch recognizance at one time, and another at 
another time; for the firſt is de bene fe, and no common 
bail is given till the laſt is taken, and from that tak- 
ing the recognixance is made up; for ſuch judge before 
whom the Jaft bail is taken ſigns the roll, therefore 
though taken by different judges, the firſt is of no va- 
lue till the laſt is taken, for then the Bail and the entry 
is entire and perfect, and not before. el 
2dly. The return is good and proper; for the ſci. fac. 
is not grounded on a proceeding by bill, but on a col- 


| lateral matter. 


, The ca. /a. is good, though it is not indorſed. 
4thly. "The ſc. fac, is well. directed to the ſheriff of 
one | Bl Bon 
recognizance. 

. Per curiam. The proceedings are regular: wherefore 
the motion was denied. Vide Mod. Rep. vol. 8. p. 187. 


Michaelmas, 10 Geo. Clark v. Corniſh, or Corniſh v. 
: _ - Clarket al. „„ 

Two perſons jointly and ſeverally entered into 
a recognizance of 4000 J. bail for another; and after- 
wards the plaintiff brought a ſci. fac. againſt both 


of them jointly, and had two nihils returned, og 


which the plaintiff prayed execution againſt each fo 
the whole debt, which was awarded accordingly. _ - 
hog now it was obje&ed, that execution ought not 
to be awarded againſt each for che whole debt, becaq 
a ſeveral judgment cannot be given on a joint ſci fu. no 
7 on a bond. TCC 
It is true a recognizance may be joint and ſeveral, 
(as this was) and ſuch recognizance' may warrant a 
joint and ſeveral ſci. fac. but yet, a ſeveral judgment 
can never be had on a joint ci. Fac. againſt each of the 
cogniſors, for the plaintiff might have brought a /c#. 
Fac. againſt each of them ſeverally, and nat againſt 
be 1 : | | „„ 


- 


The court was of opinion, that this was the con- 


1 
x 
: > 


| age form; ſo the judgment was affirmed. 


For if the award g execution be joint, yet the 
e 


| . plaintiff, may have ſeyeral executions z and though 


Vi. face 18 R both, yet the execution may be 
leveral, for as the recogyizance is joint ani ſeveral, to 
15 fuer t, would be 
a 


compel the plaintiff 0/bring gw 

only to multiply ions. Fade Nad. Rep. wal: B. p. 

199. 1 2 +; | ' * 4 * ; 157 l 7 1 778 ie 17 27 
Hilary, 11 Geo» Anonymous. 


judgment. 
Nun g n Va ene 

fe ptactige of che court is, that where judg | 
obtained againſt the principal, the bail may furrender 
him at agy time before the; return of the "fir fore 


return of the ſecond ſci. Fac. where two hlt ite re 


Xx If 


5thly. The body may be taken in execution on ſuch 
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Rep, vol, 8. 5p. 339. 


ſei. 


If the plaintiff proceeds by action of debt on the re- 


cognixance, the bail may ſurrender the principal within 


eight days after the return of the writ. , 
This was an action of debt on the. recognizance 
againſt the Bail, the writ was returnable on the e/- 


ſelgn day of the term, and the principal was ſurrendered, 


and an exoneretur entered in the bail. piece on the four- 


_ 


teenth day of January; fo it was moved, that the bail 


might be diſcharged, and they were diſcharged accor- 
dingly. Vid Mad. Rep. vol, 8. p. 341. 


Eaſter, 11 Geo. Heauyſide v. Davis. 


In the principal caſe, there was judgment againſt 
the defendant, who became a bankrupt, and the plain- 
tiff did not come before the commiſſioners to prove his 
debt, but took out a /i. fac. againſt the bail; and af- 
ter two nihils returned, had judgment againſt them, 
and they were taken in exccution. | 
The court was moved, that they might be diſcharg- 
ed, becauſe a certificate of the commiſſioners allowed 
by the Lord Chancellor is a diſcharge of the principal, 
who if he had been taken in execution, would have 
been diſcharged on producing it. 9 
The judgment againſt the Bail being regularly ob- 
tained, there being fifteen days between the tęſle of the 
firſt writ of ci. fac. and the return of the ſecond, and 


two nihils returned, bankruptcy in the principal, ſhall 


not be given in evidence, to avoid ſuch judgment 
regularly. entered againſt the bail. Vide Mod. Rep. vol. 
8. P. 349. | | i 


Michaelmas, 11 Geo, Anonymous. 


The plaintiff obtained judgment againſt the princi- 


þal for 2318 l. which judgment was conteſted by him, 


as far as he could, even to an affirmance in the Houſe - 


of Lords, and afterwards the plaintiff obtained a judg- 
ment on a ſci. fac, againſt the bi; and the queſtion | 
AGM, ghes whether they ſhould HAY intereſt from the 


time: judgment was had againſt the principal, they 
offered to pay the principal ſum and coſts ; and it was 
inſiſted for the olatntife; that he ought: to have the 
whole; and the court inclined to that opinion. Vide 
Mod. Reps vol. 8. P. 336. i 


a : 5 7; 4 5 1 
Michaelmas, 11 Ge. Brown v. Combs, 


An objection was made againſt the Ball in this cauſe, 
for that it is againſt the rule of this court to take an 


attorney as bail. 


There was ſuch a rule, but the intention of making 


it was, that an attorney ſhall not be taken as good bail 
merely becauſe he is an attorney; but when he is re- 


ſponſible, and juſtiſies, and is an houſe-keeper, then 
though he is an attorney, he is good bail. Vide Mod. 


Michael mat, 11 Geo. Bond v. Turner. 
Judgment was obtained by the teſtator, who died, 


and his executor ſued out a /i. fac. againſt the defen- 


dant, and had Judgment therein, and then he ſued 

out a capias ad ſatisfaciend. againſt him; and on non 

e/t inventus returned, he ſued out a ct. fac. againſt 

the bail; and on a motion made to ſtay the proceedings 

againſt them, as being' irregular, becauſe there were 

not four days between the ee and the return of the 
a 


ed on payment of coſts. Vide Mod. Rep. vol. 8. p. 305. 


Michaelmas, 11 Geo. Sir John Walrond 
= mor, Henricus Van Moſes. | 
On motion for leave to change the bail in this cauſe. 
en the very day at was to, have been tried by niſi prius, 
becauſe one of them was a very material evidence for 


the defendant, the council for the plaintiff objected 
againſt it, vix. that the hai ſhould not be changed, be- 


cauſe the principal was run away, and the bail had of- 


fered 100 J. reward to any perſon who ſhould bring him 
in; beſides, the new dai no. offered, inſtead of the 


1! 2 


* 
* 
— * * 
2 


6—— 


uc. againſt the principal, that motion was granted; 
and then the plaintiff moved to quaſnh all the proceed- 
ings for his own expedition; which was likewiſe grant- 


v. Jacob, Se- 


* 


| Michaelmas, 12 | En. The Caſe 


4 
£ 
, 
* 


Vol. 2. P. 781. 


Bail! | 


former, were bail to an action on a South Sea eontrat 
for 13, 400. ſo that the plaintiff in this action cannot 
tell what they may be worth after the payment of that 


8 


33.4 UF the bail ſurrender the principal, they ſhall be ad- 


mitted to put in new bail, and then the old Bi, may 
give evidence at the trial; but the hai now offered be- 
ing bail in another action for a conſiderable ſum, and 


a verdict againſt the principal; the plaintiff in this 


action cannot have timely notice to enquire into their 
circumſtances ; therefore the court will not force 
new bail to the action, but the old ones muſt ſtand. 

Note. That at the ſame time the court held that a 
plaintiff who was in Holland might make affidavit 
there, and get it atteſted by a public notary; and that 
it ſhould be admitted as evidence to hold the defen- 
dant to ſpecial bail here. Vide Mod. Rep. vol. 8. p. 


$22, © | 


7 of the Bail o 800K 
"nd Bs. . k 


Boiſe and Sellers were brought vp; by Beine corpus 5 


from Mincbeſter $39, ee were returned charged with 
two Civil ſuits, and ſeveral Fæcheguer informations for 


frauds in the cuſtoms. It Was moved pri behalf of the 
bail in the civil actions, that they might be at liberty 


to ſurrender, according to 25 E, 3. c. 19. To which 


it was anſwered, by the irn that the 
king had a prerogative;to hold his debtoran what lau- 


ful gaol he pleaſed. However, the ore: would never 


turn them over, till they were ſatisfied as to the 
reality of the debts, it bemg an application by the 
bail : whereon a reference was made to the maſter, 
and on his reporting that the civil actions were for 
juſt debts, and actually brought before any of the in- 
formations, they were turned over to the marſhal, on 
the ſurrender of the bail. Vid: Strange, vol. 1. p. 641. 


Michaelmas, 13 Ges. Parry v. Berry. 


On a motion to ſtay proceedings on a ſci. fac. againſt 
bail, becauſe the 'defendant in the original action died 
after judgment recovered againſt him, and after a ca- 
pias thereon ſued out and returned; but before the re- 
turn of the ſecond ſci. fac. againſt the Bail, till which 
time the bail had time by the , courſe of the court to 
ſurrender the principal, and were prevented doing it by 
the act of God, via. his death; à rule was made to 
ſhew cauſe, which was afterwards; diſcharged, becauſe 


it was the bai/'s omiffion that they did n6t ſurrender 


him, he living till after the return of the capias. Pide 
Raym. vol, 2, P. 1452. FR a Fe. A - 

| Michaelmas, 1 Geo. 2.0 - Chambers v. Robinſons. + 
; Thagefendant, after judgment, ſurrendered himſelf 
in diſcharge of his ba,” and lay twp terms without be- 
ing charged in execution, during which time the 


plaintiff brought an action of debt on the judgment; 


and after a recovery in that aäſon, the defendant la 


two'terms more without being charged, and the plain- 


tiff brought another action of debt on the ſecond judg- 
ment; whereon the defendant moved for a fu erſedeas 
as to the two firſt actions, and that common bail might 
be accepted in the laſt : and, on conſideration, both 
were granted. It was agreed, that in the fir action 


of debt on judgment, /pecial bail might be required; 
but the court ſaid it would be a handle of oppfeſſion, 
if they carried it any farther. ©* Vide Strange, vol. 2. 
page 782. a | | 1 1 8 e | W e 


* 


. Michaelmas, 1 Gee. 2, Hunter v. Sampſon et af, Bail 
5 1 1 14112 . + ** 1 Fore f 


of Yardley... + 


It was moved to ſlay proceedings, againſt the Jail, 
pending a writ of err brought by, the principal, on 


the terms it was done in Myers v. Arthur's calc : but 
it appearing here, that the Bail was not put in on the 


writ of error, fo as to make. it an abſolute /uper/edegs, 


the court refuſed it; ſaying, they would not go one ſtep 
further than the caſe of he v. Arthur Hide Strange, 


3 Haiti TASTY HIT, eis ens, 
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v #F 


Xblary, 2 Geo. 2.  Grodchild v. Chatuortb. 


A capias ad ſatisfaciendum was taken out againſt the 
* fo, ** 5 lar and the court refuſed to ſet it 
aſide, though 1 Rol. Abr. = of is a caſe in point, that 
it will not lie againſt bail. Vide Strange, vol. 2. p. 
82% | | ; 4 


| Hilary, 2 Geo. 2. Baldwin v. Morgan, 


The plaintiff out of the penalty of a recognizance of 


ail, levied not only the money recovered, but ſome 
- not included in the judgment, but ſuch as he 
really 5 | | 
that though equitable co/?s may be levied out of the pe- 
nalty of a bond, yet it was too hard to ſuffer it to be 
done againſt the bail, and therefore the 1 13 mone 

was ordered to be returned. Vide Str. vol. 2. p. 826. 


Eaſter, 3 Ger ,  Jinwerd v. Smath © 


The defendant's council took exception to the Sci. 
ac. againſt the bazl, that on ſetting out the capias ad 
atisfaciendum in the replication, it appeared the ci. 


1c, bore te/te the very day the capias ad ſatisfaciendum 


was returnable; therefore it was ill, becauſe the ſci. 

2c. cannot iſſue till a capias ad ſatisfacrendum is return- 
ed and filed, which could not be preſumed to have 
been done the very day of the return. But the court 
ſaid it was well enough, and gave 3 for the 
plaintiff. Vide Strange, vol. 2, p. 866. | 


| Eafter, 3 Geo, - 73s Hall v. Hotves 
The defendant put in /þecial. bail, and then the 


plaintiff recovered judgment againſt him, and his. bail 
ſurrendered him; but afterwards for want of the plain- 


tiff's charging him in execution within two terms, he was 


diſcharged on filing common bail, and then the plain- 
tiff brought an action of debt on the judgment, and 
held the defendant to ſpecial bail; the defendant now 
moved that he might be diſcharged. on common-bail, on 
the authority of Clever v. Jordan, Hilary 8 Geb. 2. 


which was put this caſe. The defendant ſurrendered in 


diſcharge of his bail, and after two terms was diſcharged 
for want of the plaintiff's charging him in execu- 
tion, and an action being brought on the judgment, 
was diſcharged on common- bail. The cafe of Chambers 
v. Robinſon was alſo cited, which was Michaelmas, 1 
Gee. 2. where in an action of debt on a judgment, /becial 
bail was put in, and judgment for the plaintiff; and a 
ſecond action on that judgment being brought, the court 
would not then hold the defendant to ſpecial bail. 

On the other ſide was citedgBurdus v. Hoſier, Hilary, 


Geo. 2. where a judgment of 2000 J. being recovered, 


had been put to; and on motion it was held, 


and the defendant diſcharged in too terms for want of 


the plaintiff's charging him in execution, in an ackion 


on that judgment, the court obliged the defendant to 


put in ſpecial bail. But now, at the ſhewing cauſe, it 


e by affidavits which were made in the cauſe | 
la 


cited, that the reaſon the defendant obtaingd a /u- 


perſedeas from the execution, was not any /aches in the 


_ plaintiff, but by reaſon of ſome treaty between the par- 


ties, in hopes of making matters up. 


Lord Hardwicke. The queſtion in Chambers v. Robin- 


ſon, was only how far the plaintiff was intitled to bail | 


in an action of debt on a judgment; and the court held, 


that if the cauſe of action on which the judgment was 


obtained was bazlable, that the plaintiff would be intitled 
to ſpecial bail in an action of debt on that judgment; 
but if he went on with actions on the ſecond judgment, 


he ſhould not, for that would be.vexatious, and to ac- | 


cumulate coſts: and they held likewiſe, that if the ori- 
ginal cauſe was not bazlable, but the addition of coſts 
only made the Judgment amount to a bailable ſunt; that 
no ſpecial bail ſhould be required in an action on the 
judgment; but in this caſe the cauſe, of action was 


bailable, but it depends on a. collateral. circumſtance, 
viz." the not being charged in execution; now, in the 


caſe of Burdus v. Hafer, the great reaſon of the 


court's requiring ſpecial bail was, the agreement de- 


pending between the parties, which prevented the 
plaintiff's charging the defendant in execution; and 
the caſe of Clever v. Fortan is directly in point, where 


- . 


Bail. 


the court diſcharged the defendant on common bail, and 
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that is to be ſure a reaſonable way, and will prevent 
vexation. Indeed we do not ſuffer little matters of 
treaties between the parties to alter the courſe of the 
court, unleſs it be a particular and expreſs agreement 
not to take advantage of * Jaches : and I think a rule 
ſhould ' be made to make this matter certain ; for in 
no caſe, where the defendant-is diſcharged for want of 
being charged in_ execution, 
intitled to ſpecial bail in an action on the judgment. 


Per curiam Let the defendant be diſcharged on com- 


mon bail. Vide caſes Temp. Lord Hardwicke, p. 244. 
Hilary, 4 Geo. 2. Doldern v. Fag. 


Per curiam. We have ſeen ſo much oppreſſion in 
letting the ſheriff's officers be bail, that we think 
proper to concur with the Common Pleas, in a general 
rule, not to accept of them, or /erjeants at mace, Vide 
Strange, vol, 2, p. 890. g Wt 1.1 7 


Trinity, 4 Geo. 2. Cole vi Nat n | = | 


In this caſe the ſecond ſer. face was returnable the 2 
day of term, and a week within term the bai] moved to 


ſtay the proceedings, on the common terms of giving 
judgment on the ſci. fac. and taking four days to ſur- 


render after affirmance in the principal cauſe. But the 
court held they came too late, after their time to ſur- 
render was gone, and would not revive it again: all 


they would do was, to ſtay the ſuing out execution - 
till after affirmance. Vide Strange, vol. 2. p. 872, 


Michaelmas, 4 Geo. 2. Ritſon v. The Bail of Naſh. ' 
After judgment on a ſci» fac. againſt bail, it way 


moved to ſtay execution, the principal having brought 


error, and the bail undertaken to pay the condemnation 
money, and the coſts on the ſci. fac. in four days after 


the affirmance:; but in this caſe there being no Bail! 
on the writ of error, the court made the bail under- 
take alſo to pay the cs on the writ of error, in caſe the 


judgment was affirmed : and ſaid, it was a favour they 
were aſking, and they would make them ſubmit to 
equitable terms. Vide. Strangh, vol, 2. p. 877. 


« - Michatlmas; | 4 G50. 2. Berchere & al. v. Colſon. ” 


The defendanthaving prevailed with Collins and Beba 
to become bail for him to the ſheriff in 300 /, at the re- 


turn of the writ, they went before a judge, in order to 


put in bail above. And the defendant himſelf appear- 
ing and inſiſting that no ba] ſhould be taken, the judge 
efuſed to do any. thing in the matter; whereon the 
court was moved, to prevent ſo pꝓalpable a fraud, that 
the lil might be permitted eee the condition 
of their bond, by putting in hal abpve, and on leave 


being given ſo to do, they put in bail before a judge, 


and the next day took up the defendant, and /urren- 
dered him in diſcharge of themſelves. Vide Str. vol. 2. 
E . Ag ba. 

. &* | 1 4 


Hilary, 5 Oo: 2. * Martin vi Myore. 


The latitat was. with an ac#iam-for'80 J. Ind the de- 
claratiorr was to his damage of 150 l. and the verdict for 
104 J. and there being variety of @pinions in the books 
whether the Bail ſhould be liable for /o much, or totally 
diſcharged ;, and the queſtion having been many terms 
depending in this aufe, it now came to be finally ſet» 
tled, and. the authorities contradicting one another, the 
court took it up on the reaſon of the thing; and re- 
12 as on the one hand there was no colour to ſub- 
ject the bail to more than they were bound in, let the 


plaintiff 's demand be ever ſo much more; ſo on the 


other hand there was no reaſon the plaintiff ſhould 
ſuffer by his moderation in taking bail, but the recog- 


nixances ſhould be conſidered as an eg to pay 


80 J. or deliver up the defendant; and therefore they 
made a rule, that the goods taken in execution ſhould 
be re- delivered, on the Bail's paying the 80 J. and the 


| cots, or elſe the goods to be ſold, and the ſurplus re- 
| turned, | Vide Strange, vol. 2. p. 922. ; mY 


Micbatimas, 


ſhould the plaintiff be 
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 Mithattiids, 5 G 3. Hias v. Ming Di. Ser. 


In Eger til Taff the plalutifr bi6aght his afion 
in C. Pt: the Ne pr on a r ee of the 
Bail, but the defendant A to be 7 attorney of 
B. R. the plaintiff was forced to defiſt: on the 20th 


of Oober laft, the defendant ſurrendered the principal; 


and the f day of this tem, à bill was filed. And on 
the desen motion. to ſtay the proceedings; 4s 
having rendered the þriftzpal before an action brought, 
the queſtion was, whether proceedings in C. B. were 
to be regarded; for if they were, the render would 
be too late; and the court held the render to be good, 
it being before the return of the proceſs in this ſuit; 


and it was the fault of the plaintiff not to begin right 


at firſt. Vide Strange, vol. 2. p. 915. 
Trinity, 6 Geo. 2. Duchett v. Martin. 


Pending a writ of error to reverſe an outlatory on 
meſne proceſs, the defendant in error moved to quaſh 
the writ, becauſe no bail was given. : 
Per curiam, That is never done till the 9ztlawry is 
reverſed; and then we take ba:/ to appear to an grig:- 
nal to be brought within two terms; and ſo it was done 
in this caſe, Vide Stra. vol. 2. p. 951. 


Eaſter, 7 Geo, 2. Gammage v. Malkin. 


The debt was three guineas, but the 6% ſwelled it 


to 14 J. 10s. for which the plaintiff had judgment, and 
the defendant brought a writ of error. The plaintiff 
brought debt on the judgment, and held the defendant 
to bail; and on motion the proceedings were ordered to 
ſtay pending the writ of error, and common bail to be 
accepted; for as the original demand did not require 
bail, the addition of % will not alter the caſe. Vide 
Strange, vol. 2. P. 975. | F 


Eafter, 7 Geo. 2. Rice v. Rell. 


” 
bo 


— plaintiff not having notice of the hᷣͥail, and that the de- 


5 On a motion to ſet aſide bail given in before a judge, 


ndant might put in bail to the plaintiff's ſatisfaQtion. | 


Reſolved, that leaving notice under the party's door 
| 


given to the. 


is in that caſe ſufficient. | 
That though notice, ſhould not be 


plaintiff of the bazl, yet if after the bail is put in, he 


takes notice of it, and makes enquiry after the perſons, 
and declares himſelf ſatished with them, it is the ſame 


thing. as if he had notice before. Vide Caſes Temp. © 


Lord Hardwicke, p. 28. 
Trinity, 8 | Ges. 2. Callet v. Jennii. 5 


The defendant's council moved, that the #ethgni- 
zance of B. one of the hai for the defendant might be 
- diſcharged, and another perſon,” one Sp:/fet might be 
put in in his room, becauſe the ſaid B. is a material 
*vitneſs for the defendant. - 


And Spillet cime and offered himſelf, and under- | 


took to be bail in court and juſtified. . 
Per curiam. Let. B. be ſtruek out of the gail piece, 
and Spille 


Temp. Lord Hardwicke, p. 33. 


Trinity, 1 0 Gro. 2. Robinſon v. Nicolls, 


4 name inſerted in his room. Vide Caſes © 


The plaintiff brought debt on a judgment where the 


money recovered was under 10 J. but by the addition 
of cs exceeded it; and he held the defendant to Bail, 
and bail was put in above. Then the defendants 


moved on the authority of Gammuge v. Mattin. Fa 
7 Geo. 2. that eonmön 38, ſhould 12 | Fink 6s 
council for the plaintiff agreed it was the rule, but 
inſiſted, that by actually puttibg in bail, the defendant 
was too late in the application; and cited Laſerre v. 
Johnſon, Hilary. 13 Geo, 1. Where on error an exec u- 


tor gave bail, which he need not have done; and the 
court refuſed to vacate the recognizante, 
But in this caſe the court ordered c bail; for 


the plaiatiff, Wo was ag art6tncy,” bb not to have 


e accepted, and the 


* 


of no goods, being made thereon 


his own writ, I | 
opportunity to ſurrender, which he would have done, 
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marked his proceſs for bail, and therefore ſhould not 
take advantage of his own miſtake. Vide Stra. vol. 2. 


P. 1077, | . | ; £10 
| Michaelmas, 11 Geo, 2. Turner ve Warren. 


The plaintiff brought his action for 200 J. fof fo 
much Joſt to the defendant at play; and the queſ- 
tion was on fat. 9 Ann, c. 14. which gives an action 
of debt at any time within three months againſt the win- 
ner, Whether the defendant could be held to 2 
bail ; the defendant's council comparing it to the 


of actions on penal ſtatutes, where bail is never required. 


Per curiam. Thete ought to be ſpecial bail in this 
cafe, which is at the ſuit of the party aggtieved, and 
wherein the defendant is a debtor to the plaintiff z and 
the clauſe is to be conſidered as Iremedial. And there- 
fore, on conſideration, and talking with the other 


judges, ſpecial bail was ordered. Vide Stra. vol. 2. p. 


1079, 


4 


Michaelmas, 12 Geo. 2. Smith v. Dudley. 


By Hat. 11 & 12 IP. 3. c. 9. ſheriffs are not to "tak 
ſpecial bail in W, 


ales, or counties palatine, on proceſs 
from Meſiminſter- hall, unleſs a debt of rwenty poumds is 
ſworn to. In this caſe ſpectral bail was taken for 124 
on a proceſs iſſued in Lancaſhire; and on a motion for 
common bail, it was infiſted, that at. 12 Geo, 1. c. 29% 
for not holding to bail under 1014. having only an ex- 
ception of Scotland, was intended to extend to all 
other places, and conſequently was a virtual repeal of 


flat. 11 C 12 W. z. 


Per cur. They are not inconſiſtent ; for fat. 12 Ges. 
1. does not ſay you ſhall have baz] for 10, but that 
you ſhall not have bai/ under 104, whereas in flat. 14 
& 12 W. z. there are nagative words: and the oath here 
being only to 12 J. the plaintiff was not intitled to be- 
cial bail, and the rule for common bail muſt be abfolute. 


Vide Stra. vol. 2. p. 1102, 


Tyiinity, 13 Ges. 2. Elliott v. Smith. 


It was held, that if there is fe Jays between the 
tele of the fit, and the return of the ſecond. ſti. Fir. 
againſt the bat, it is ſufficient, without àny regard to 
the number of days between the tee and return of 
each: and that a capias ad ſatisfacritndum may be taken 
out againſt the bail, without any fer: fatias, or return 

| y 'the ſheriff. Nu 
Strange, vol. 2. p. 1139. r . 


2. Heathcote v. Goflin« 


The gffidavit to hold to bail was, that the defendant 
borrowed 2000], of the plaintiff on bottomree, which 
money is now due and owing to this deponent, by 
virtue of the ſaid bond, as thereby may appear. 

was objected by the defendant's council, that this was 
no oath for the debt; for 1 every penny 2 


Trinity, 14 Geo. 2. 


and a ſeparatè receipt taken for it, yet on the. face 

the dond the whole will appear due. N 

Per curiam. It. is not ſufficient. 15 
The, plainti# would have made a ſupplemental affida- 


vit, but the court refuſed *to receive it, for the 4 of 


parliament requires a full oath previous to the e 


I the proceſs, that defendants may not be harraſſe, 


And therefere, in this caſe, the defendant was dif- 
gierged on common bail. Vide Strange, vol. 2. p. 1157. 


Eafter, 15 Geo. 2. rey v. Fefferſon, : 15 8 


On v.,. fa. brought againſt bail, the plaintiff made 


a niiſtake in ſetting out the recoguladpce, which the 
defendant took advantage of by pleading. au! fiel record; 


and after wards the plaintiff moved to amend it, but 


was denied; for ſcire faciass againſt bail are never 
'amended, and the practice is, for the plaintiff to: quaſn 
This may be to defeat the $ail-of an 


if he could not have been ſure of ing in kis 

Plea. Tide Strange, vol. 2. p. l %%. 
* ot mn oiled oc anos to ep alt | 
aller, 
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 Baftery 16 Ces. 2. Smith v. Mieboſ n. 
Tune plaintiff, in order to proceed againſt the hail, | 
took out a capias ad ſatisfaciendum on tie 3d of Decem- | 
ber, and on the Ath a writ of error was allowed; not- 
withſtanding which he called for à return of the capias 
from the ſheriff, who returned non e inuentus there- 

on; and — * the — . deer at an 

end, proceeded hy . againſt the Bai. And now, 
on motion, the whole proceedings were ſet aſide; 


the ground of them, i. the return of non eff innentur, 
was obtained after notice of the writ of error allowed, 


which in its nature topped all ſort of proceedings; 
and the ſheriff could not ſo: much as look after the de- 
fendant, in order to ground ſuch a return. Fide Strange, 
vol, 2. p. 1186. | 1 ien 1 1 


FLuala, 1j G2. Riu v. Belifantes . 
The affidavit to ho!d'to ſpecial bail was made by 2 
merchant in London, ſwearing that the defendant owed 


the plaintiff 270 J. 2 by an affidavit made by 
the plaintiff, in Am/erdam, which the deponent be- 
lieves to be true. | 1 fy 


Per curiam. There can only be common bail; for the | 


oath abroad is no ground fer A 2 ok 4 dich 
ird perſon, whic 


& 


there is nothing but the belief of a th 
> not ſufficient. Vide Strange, vol. 2. p. 1209. 
Baftery-17 Ge. 2. Belifante v. Levy. 


The Frein to hold to ſpecial bail being deſeAtne, 
common bail was ordered; and thereon the plaintiff, on 


the 9th of April. made a full affidauit, and took out a 
new writ, an held the defendant to bar}; and the next 


day, viz. zßcth April, moved to diſcontinue, on pay- 


ment of 090. be is 2 | BY. 
Per curiam. The plaintiff has been * for 
he ſhould have had the cls taxed and paid, before he 


lic large. on common < hs © 3 9 4 6 Plant | | F | 
him his /s of this applica Ne 7774 Strange, - 2. 
page 1209, . | F 

Hilory, 18 c.. Walrond v. Haben. 

An executrix, in order to hold the defendant to bail, 
made an affidavit that he was indebted to her te/fator 
in ſo much money, às 2 1 by the books of her 
teflator. And it was held nſufficient, and common bail 
was ordered: © Fade Strange, was 3. f. 1 . 


Trinity, 18 Geo, 2. Turner v. Schomberg. 


The defendant gave his note for 36}. and was after- 
wards diſcharged on the m/olvent debtoxs aff. He 
afterwards meeting the plaintiff, promiſed to pay him 
the debt, at two guineas per month, and paid twelve 
guineas accordingly And being now ſued for the reſt, 
the court diſcharged him on common bail, _— 
was no new conſideration, but the old debt. Yide | 


4 N 
* 


Strange, vol. 2. p. 1233. 
Michaelmas, 18 Cen. 2. Tapli v. Waſtencys. 
Tbe defendant being arreſted for 25 J. laid in gaol 
till he was ſuperſaded. The plaintiff meeting him aer 
wards, got a note of him for 20 l. and brought a freſh 
action on it, and held him to hal. But the court dif- 
on common bail; for it is but a farther ſe- 


charged him 
curity, and does not extinguiſh the former cauſe of ac- 
which may be declared on ſtill. Vid Strange, 


; 
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fion, 
vol, 2. p. 1218. 


Michaelmas, 18 Geb. 2, The Caſe of the Bail of Peter 


: 
1 
: 


Z 


The defendant was conviRed for felony, and parden- | 
ed on condition of tranſportation ; and having alſo a civi | 


ation depending againft him, in which be had given 


0 


© * 
* 
} 3” 4 N 5 
a =_ 
L * 


1. 1270, 


oF The defendant being a bankrupt pending the dae; | 


fixed before the certificate is obt 


lowed before the time was expi 


143 


that on the return of the writ he was to be conſidered 
as the priſoner of the court, who might do what they 
would wien him, und ſend him back to Newgate for 
ſafe cuſtody : ſo the bart were admitted to deliver him 
to the Marſhal, and the court immediately remanded 
bim to Newgate. Vide Strange, vol. 2. p. 1217. 


Ane, 18 Gro. ®? Olmius . D 


for 


In debt on a bond for 900 J. the defendant: put in 
bail, who juſtiſied in court, and were allowed. The 
plaintiff finding they were forſtworn, and worth no- 
thing, diſcontinued. hut before. he bad. done ſo, he 
arreſted the defendant in a ſecond action, and held him 


to bail. The defendant moved to be diſcharged on 
common hail, according to the caſe of Zelifante v. Levy, 


| 2nd, obtained a rule, to hew..cauſe.;, When the whole 


„the court diſcharged the rule, and 

was right in laying hold of him as he 

diſcontinued. 7 the defendant 
t 


villainy ap 
ſaid, the p 


rin 
e 
did for had he 


would Ne run away ; agg herefore ordered 
that - hwy e held to ſpecial bail. Vide Stra. vol. 2. 
P. 12 i. Ann ; SC a 


 Michnelmas, 19 Get, a. De Balf v. Madienſie. | 


The plaintiff: recovered in the court of Moudon in 
France, damages and coſts, for a malicious proſecu- 
tion, to 2500 J. he arreſted the defendant here, and held 
him to hai on an affidavit of ſo much being due to him 
on a judgment or decree. The court held, that this 
did not warrant holding to bail; for on a decree here, 
there can be no bail; and whatever might be the caſe 
of a money debt contracted and ſued for abroad; yet 
this being a caſe of damages for a malicious proſecu- 
tion, can never be conſtrued to raiſe a debt here. 80 
bail was ordered. Vide Stra. vol. 2. p. 1243. 


* 


” * 
FI hc 


Trinity, 21 C. a. Richardſon v. Jelly 


Per curiam. Where the bail do not apply to ſtay, the 
proceedings, pending a writ of error, till their time to 
furrender is out, we will nat give them any time for 
that purpoſe, but only four days to pay the money ing 
after the judgment is affirmed. Vide Stra. vol. 2. p. 


30 Geo, 


others, ">. 


Hila 3 Poll 


the bail were fixed in Fuly, a in 
his certificate ade.) ollowing. », | ab 
The queſtion before the court was, whether the 
bail ſhould be, diſcharged, the bankrupt having ob- 


and the bank! 


8 


upt obt 


C4 
* 


| tained his certificate, though not till after the debt 


levied, and the money in the Series hands; or whe- 
ther the gail were abſolutely fixed, from the leyy being 
made before the certificate was obtainedꝰ el 
Per curiam. If the certificate is obtained before the 
bail are fixed, they ſhall be diſcharged ; but if they are 
ained, they remain 


* 


2 45 


liable. Yide Bur. vol. 1. p. 24. 
Tua, 3e Cu. .  Caprow v. Archer. 


The queſtion before. the court was, the terms on 
which the S ſhauld be allowed time to. ſurrender the 
principal, after à Wfit of error brought. 1 1 

| Deniſon and. Fofter, Aces (being the only judges 
on the bench) held, that it was the allowance of the 
writ of error that was Wl ak $6 to the proceedings. 
below, and that the notice of ſuch allowance was only. 
neceſſary to bring the party into contempz, if he ſhould 
proceed. on his judgment afterwards.  —- 

In this, caſe, the defendant's writ of error was al- 
wed bi he tit red, within which the 
bail had indulgence to /urrender the e the no- 
tice of ſuch allowance was not given to the plaintiff 3 


tail; they brought him up by habeas corpus,” in order |. attorney till after the expiration of the time which the 
to fours bim. It was Helted, that the court could | had for Dee 2 N £7 bie 7 


not take him out of the eu 
mit him 6: Ahoy to which it was anſwered, 


. 


— 


y of the ſheriff, and com- | 


g1 che ſame terms in this caſe, 
ply within the time given. ex. 
# #1 * . ? 8 2e hu » 2 gratia 


The court gaye the 
as are uſual when t 
155 wn vary 


'y 


n Matos. oa 
29 


174 


gratia by them to ſurrender the principal; and-accord- 
ingly the rule to ſew cauſe why the N the 
writs of ſci. n againſt the bar] ſhou 


ſtayed till the writ of error, 
dertaking to pay the plaintiff the damages recovered ay 
the ſaid judgment, or ſurrender the defendant into-cuſ- 


tion of the-ſaid writ, provided the ſame was: ren in 

favour of the defendant, was made abJolute Vide Bur, 

wal . % bil Ni bod: £, no Wh al] 
Eaſter, 30 Geo. 2. Bond v. aal. 4 73 


. 
* 
* 
1 


: 


q not be 
error was run out:; the h n 


f 
1 
1 


: 


tody, &c. within four days next after the determina- | 


| 


| 


The defendant being inliſted for aſo/dier, and. in the 


Savoy, was brought up by his'bail by habeas corpus, in 
order to be ſurrendered in diſcharge of them. 907 


Lord Mansfield, We may firſt commit him to the 


Marſhal, and then remand him immediately to the 


* 1 5 * 127 5 Ne FHF 
If he was a /oldter at large, his bail may bring him in 


and furrender him; he mutt be committed to the cuſ- 


tody of the Marſbal on ſuch ſurrender, and 7n/tantly ſet 
at large, and ſo may we in this cafe, © oo 

Accordingly, the defendant was, on being ſurren- 
dered by his bail, firſt committed to the cuſtody of the 
Marſhal ; and the Marſhal was ordered to deliver him 
inſtantly to the keeper of the Savoy ; and an exoneratur 
was ordered by the court to be marked on the Jail- 


piece. Vide Bur. vol. 1. p. 339. 


Michuelmas, 31 Geo. 2. Bond v. Iſaacs 


The exoneratur before directed to be entered on the 
Bail. piece in this cauſe, was not actually entered there- 
on, by the omiſſion of the officer whoſe duty it was fo 
todo; but the plaintiff in the ſuit had notice of the 
defendant's ſurrender, though his attorney had not. 

The plaintiff's attorney ſued out T fac. 's againſt 
the bail, who paid the money. The bail were ſued in 
London, where the original action was; the ſurrender 
was in Middleſex, and there the bail. piece remained. 

The council for the baz/ moved to ſet aſide the ſci. 
Fac. 's for irregularity, with coſts, and the money to be 
reſtored, on the following objectiĩʒons, and obtained a 
rule to ſhew cauſe. : 

Iſt. The plaintiff being appriſed of the ſurrender and 
order of the court. wy | 
2dly. The ſci. face's not being ſued out into Middle- 
ONn » FEA ; | 
/ Per curiam. We are clearly of opinion that the ſe. 
uc. 's are irregularly ſued out. Therefore the rule was 
made abſolute without coſts ; the plaintiff, being gone 
abroad, and his attorney not having age with any il] 
deſign or intention to oppreſs. Vide Bur. vol. 1. p. 


499. | 
Hilary, 32 Geo. 2. Bailey v. Dillon. 
On a rule to 1 cauſe why the defendant ſhould 


not be diſcharged on common bail. 

Caſe, The defendant being indebted to the plain- 
tiff, became a bankrupt. The commiſſion iſſued 75th 
Hay 1754, and he obtained his certificate, which was 
igned zoth Augy/?, and allowed in September follow- 
ing. In September, or November, 1755. this plaintiff, 
— had not come in under the commiſſion, produced 
to the defendant an account between them, in which 
there was a balance due from the defendant to the 
plaintiff, of 741. and upwards, and which was re- 
maining due at the time of the bankruptcy. The de- 


fendant acknowledged the balance, and promiſed to- 


pay it to the plaintiff when he ſhould be able. | 
The queſtion before the court 'was, whether the 


- 


defendant ought to be diſcharged on common bail, or, | 
we em 11 HH06 
out of his cuſtody the defendant in this cauſe, who 


ſhould be held to ſpecial bail. 5 . 
The court would not enter into the general and 
principal queſtion, but were unanimous, that the 
defendant ought in this caſe to be diſcharged on com- 
mon bail ; and the rule was made abſolute». Vide Bur. 
vol. 2. P. 736. ages 54) Yo 221 


Trinity, 32 Geo. 2. Pomp v. Ludvigſon. 


On a motion to diſcharge the ne on common. 


bail, the caſe was; a merchant of London, whoſe cor- 


' 
: 
Z 4 
' 
| 


— wo 


by Fat. 13 Car. 2. cap. 2. no Sheriff can diſcharge 
2 | | 


reſpondent in Sweden had ſent him over the accounts 
between him and the defendant, could only ſwear to 
his bali of his debt, with a reference to the account 
ſent from Sueden. WM een ide len 
Lord Mansfield. The fat, 12 Gre. 1. cap 29. 1 

quires a poſitive oath of the debt, which poſitive oath 
may not be contradicted by the deſendant. 
Fuſter,, Juſtice, concurred, and the defendant was 
diſcharged on c mmon bail Vide Bur. vol. a. p. 655. 


1 ener ee 1 where; 1! 2 
t obe % er i 0c lone 0 nt 


1 75 i . i 2 8 1 ” $ 3% 1 
Tiny," 33 & 31 Geo. 2. Mhulthy v. Richuruſon. 
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: The defendant's council moved, that the defendant 
might be diſcharged on common bail; the affidavit to 
hold to hai being, only that the defendant was in- 
debted to the plaintiff in ſuch a ſum, as he computes it; 
Fofter and Wilmot, Juſtices, (the only two on the 
bench) * it ſoffleient, ande ths motion was de- 
nied. Jide Bur. vol. 2. f. 1032 


4 1 1 = * 

* * 
DW Hh eb 534 ed nn ea ene 
aller, 3 G eo, 3. Palmer v. Needbame | _ 


On a motion to ſhew cauſe why the Sel piper thoule 
not be diſcharged, and common bail be accepted, an 

alſo, to ſtay execution till Nur ans after the determi- 
nation of. the Writ of error, a rule was obtained. 
Cue. The original demand was 3. 13s. 6 d. th 
plaintiff brought his action therebn, and obtrainet 

judgment, with coſts; the debt and co/fs amounted to 
above 104, The plaintiff brought an action of debt 
on the judgment, and held the defendant to ſpecial 


bal. 


* 


of co/?s was not ſufficient to oblige the defendant to 
give: pecial bail; the intention of the fat. being, that 
ſpecial bail ſhould be required where the 9rigina! debt 


amounted to upwards of that ſum; and that, as /pecial 


bail ought not to have been taken at alf, the bazl-prece 
muſt be diſcharged, and common. bail accepted, Fhere- 
fore the rule was made ab/olute. Vide Bur. vol. 3, 


page 1389. 
Micbaelmas, 3 Geo. 3. Hunt v. Core. F 


On a rule to ſhew cauſe, the court were unanimouſly 
of opinion, that it was neceſſary. to adhere ſtricily to 
the eſtabliſhed rules of the court, as to the time and 
manner of bail ſurrendering the principaalll. 

The two points on which this caſe turned, were the 
filing the return of the ca. ſa. againſt the principal, and 
the actual render of the principal within the limited 
time, | ; | 
The court ſaid, the ca. /. againſt the principal was 
little more than form, and chiefly deſigned to intimate 
to the Bail, what kind of execution the plaintiff deſign- 
ed to take; and as the leaving the ca. /a. in the 7 
office, was a notice to the bat that the plaintiff would 
fle againſt the defendant's perſon, it was the Bail's 

| 7 ſearch the office to ſee if any ca. ſa. was left. 
As to the time and manner of ſurrendering, the 
court held, that a ſurrender at about half after 11 
o'clock at night, on the laft day, without bringing the 


* 
5 


deſendant into court, or before a judge, in order to have 


an exoneratur entered on the bail piece, was not fuffi- 


cient. Therefore, the rule to ſhrew cauſe, was diſcharged 


with 6%, for the court would not meddle with the 
ſufficiency of the time for rendering the principal, be- 
cauſe a. /i. fzci had been duly returned by the proper of- 
ficer. Vide Bur. vol. 3. p. 1366. N 


_ Falter, 4 Geo. 3. Cracraft v. Gledowe. oe 


On a rule to ſhew cauſe why an attachment ſhould not 
ainſt the Sheriff of Middleſex, for diſcharging 


had been taken on a c:p1as utlegatum, on the defen- 
dant's attorney engaging under his hand; to appear 
for the deſendant, and reverſe the outlawry, without 


taking ſecurity by bond in double the ſum for which 
| | bail Was required as directed by flat: 4 U 5 V. & M. 


cap. 18. in all cafes where ſpectral bail is required» by 
the court. 3 P19 5 ee tuh . V0 $44 TA84 76) 
On ſhewing. cauſe, Yates, Juſtice; obſerved, that 


any 


Wo On Herbing cauſe, the court were clearly of opinion, 
that as the original debt was under 10 l. the inetea 


. 


any perſon taken on a capias utlegatum, without a ſu- 


de without a lawful- /uper/edeas. firſt had and receive 
for the ſame;“ and by /lat. 5 Geo. 2. cap, 27. no * 


rit or proceſs. ſpecially expreſſing the cauſe of action, 
fall pro where the cauſe of action in a ſuperior 


court {hall not amount to 107, In this caſe the capras 
utl-gatum. recites, the original, ſpecially expreſſing the 
cauſe of action. : 5 
The court were ſtrongly inclined to think that the 
ſheriff had ated improperly,” and adviſed his council 
to put in Bail to the outlawry, and to give him an op- 
portunity, enlarged the rule, when the ſheriff thought 
proper to undertake to pay the debt and cs. Vide 
Bur. val. 3. p. 1482. | | 


| Michaelmas; 4 Geo 3. Pullen v. White, 


On a rule. to ſhew cauſe, the queſtion before the 


court was, whether the detendant was, or was not, en- 
titled to be diſcharged on common bail, on flat. 4& 5 
I. & M. cap. 21. and the rules made thereon. 

Caſe: The defendant was arreſted on a,writ taken 
out four days before the end of Eafter term, returnable 
on the laſt day of the then next term. The arreſt was 
made within ts days of Eaſter term. The defendant 
remained a priſoner in cuſtody of the ſheriff till after 
the end of Trinity term following, without being 
charged with a declaration, and then applied by um- 
mons to be diſcharged, which was refufed. _ 

On /hewing cauſe, the court were of opinion, that 


the defendant ſhould be diſcharged on common bail. 


Lord Mansfield obſerved, there was no difference be- 
tween a man's being in the cuſtody of the fersf, and 
his being in the . of the Marſhal. The defen- 
dant was therefore ordered to be diſcharged, on filing 
common bail. Vide Bur. vol. 3. Pp. 1448. 


Michaelmas, 4 Geo. 3. Jennings v. Martin. 


On a rule being obtained by the defendant to „here 
cauſe why he ſhould not be diſcharged on common batt, 
from a defect in the plaintiff's avit to hold him to 
% ³˙¹mA ᷣ e $9 | 

That the defendant was indebted to him in ſuch a ſum as 
appears by agreement, bearing date ſuch a day. 

Per curiam. The affidavit not being poſitrve, as Hat. 
12 Geo. 1. cab. 29. requires, is a fatal objection, 
Therefore let the rule be made abſolute, Vide Bur. 


voh 3, p. 1447. 5 
Trinity, 6 Geo, 3. Campbell v. Daley. 


The opinion of the court was taken in this cauſe, 
on the following queſtion, ** Whether in a caſe origi- 
nally requiring ſpecial bail, and the defendant ſtanding 
out to an outlawry, he can come in and appear to the 
outlawry, without putting in ſpectal bail.” See ſlatutes 
31 Eliz. cap. 3. and 4 © 5 V. & M. cap. 18. 

Per curiam, There ought to be ſpecial bail; it would 
be unreaſonable that the defendant ſhould reap a bene- 
fit by ſtanding out till proceſs of outlawry ; he certain- 
ly ought not to be in à beiter ſituation than if he had 
appeared at firſt; the court therefore in this caſe gave 
directions, that the filacer ſhould not iſſue a ſuper/edeas 
till the defendant had put in /þectal bail, and a week 
was given him ſo todo. Vide Bur. vol. 3. p. 1920. 


Criminal C aſes. 


All crimes were bailable at common law, homicide 
alone was by lat. excepted out of the power of the 
ſheriff, ſo that he could not bail in that caſe, without 
the writ de odio & atia, and that was founded on an 
inquiſition, by which 1t was found, that the party was 
indicted out of malice. 2 

In caſes of murder, manſlaughter, felony, &c. the 


party is not hailable, by a juſtice of peace, by „at. 1 


Meſim. cap. 15. where there is any preſumption of 
guilt; but 1 of K. B. bas a diſcretionary 
power of bailing in ſuch caſes, the tatute not extend- 
Ing thereto. » | 


perſedeas firſt * obrained, the words of the flat. bog | 


* 


Bail. 175 


Michael mas, 6 M. & M. Croſby's Caſe, | 


The defendant was brought to the bar by a hab. corp 
the /a/? day of term; and his council moved that he Ihe 
be diſcharged or bailed, havingentered his prayer the % 
day of Tyinity term laſt, and wes indicted the laſt term; 
and afterwards this term again, was indited for the 
ſame ſpecies of treaſon, but never tried on either of 
them; the council -lledged, that the end of the'/atute 
was, that no perſon ſhould be above tuo terms under 
the ſame accuſation ; and if a ſecond inditiment being 
found ſhould prevent his being ſet at liberty, at that 
rate, freſh indictments being found every term, he would 
never be diſcharged, and fo the fatute would be elud- 
ed. The attorney and ſolicitor general agreed, if the 
caſe had ſtood ſingly on the firſt indictment; he ought 
to be bailed; but there is an indictment for another 
treaſon, in conſpiring the death of the King, and the 
overt-ae? was laid in Ireland; but the ſecond is fot 
a treaſon in England. | 7 23 in 
Holt, Chief Juſtice. This commitment and both 
indictments are for the ſame ſpecies of treaſon, though 
the overt- ais are differently laid; but the laſt indictment 
agrees exactly with the commitments; beſides, the pray- 
er relates to the commitment, ſo that the party ought to 
be tried for the treaſon for whith he is committed with- 
in #200 terms; and the deſign of the act was, to pre- 
vent a man's lying under an accuſation for tregſon, 


| Sc. above two terms. 


Eyre, Juſtice, concurred : both declared they 


would give no opinion in the caſe, but bailed the 


priſoner by virtue of their diſcretionary power, i 
Mod. Rep. vol. 12, p. 66. ** trig 


Trinity, 7 V. 3. Fitz-Patricts Caſe. 


Fitz. Patrick was committed to Newgate by the privy 
council for aiding Colonel Dorrington to eſcape out of 
the Tower, where he was committed for high treaſon, 
and being brought here by habeas corpus, was bailed; 
becauſe, though the commitment was fur high treaſon, 


yet there was no proſecution, and a ſeſſions was paſt, 


Vide Salk, vol. 1. f. 103, 


Hilary, s M. 3. The King v. The Feri gf. lh. 


| The Earl Aileſbury moved to be bailed, and ſeye- 


ral reaſons were urged by his council; but the court 


bailed him by virtue of their diſcretionary power, with= 


out any regard to its. being in or out of the bahkeas 
corpus act, conſidering the length of his impriton- 


ment, his indiſpoſition of body; and that Goody 


who was ſworn to be a material evidence againſt 
him, was here in England ſeveral months after his 
Lordſhip's impriſonment; and that during all that 
time he was neither indicted nor proſecuted. Vide 
Mod. Rep. vol. 12. p. 117. Salt. vol. 1. p. 103. 


Hilary, 8 V. * Armſtrong Ve. L'Iſte. 


On an appeal of murder, the appellee was brought to 
the bar; and it was moved, that he might have his c ergy⸗ 
on his conviction of manſlaughter; on an indictment 
whereon he was tried laſt aſſizes for Cumberland. 

Per Holt, Chief Juſtice, There have been reſolu- 


tions, that the judges may defer the allowance of cler- 


gy to a priſoner to expoſe him to an appeal. In the 
caſe of Goring v. Deering, the priſoner was convicted of 
manflaughter; his clergy was reſpited; and an appeal 
was brought: he pleaded all this matter, but his plea was 
diſallowed, by advice of all the judges. - I tried him on 
the appeal; but I muſt confeſs I was never ſatisfied 
with that reſolution, being of opinion that it is the 
duty of the court to allow the priſoner his clergy, the 
ſame aſſizes or ſeſſions wherein he js convicted. 

The clergy, in the time of Edw. 3. complained 
that after clerks were convicted of felony, the 


judges delayed the giving them their clergy, on ſug- 


geſtion that there were other matters againſt them; 
which they might do on this account, becaufe till Hat. 
23 H. 8. clergy was allowed in all caſes except treaſon, 
And if a man had his clergy once, the delivering hit 
over to the ordinary was an abſolute diſcharge of all 
offences before clergy had; but notwithſtanding this 
: reaſon, 


oo 4 Ve ACS” 


reaſon, they complained thereof; whereon fat. 25 Ed. 
3. c-5. was made, which ſtands unrepealed; whereby it 
is enacted, that a clerk ſhall be preſently arraigned for 
all his offences, or otherwiſe delivered to the ordinary ; 


where by the word preſently is meant the ſame ſeſſions. 


or aſñzes, c. wherein he is convicted. Now then, 
i by this ſtatute the party muſt have his clergy the 
ame ſeſſions he is convicted, and you have lodged an 
appeal, you may goon therewith ; but if you will not 
go on, you muſt not delay him of his clergy, By „lat. 
3 H. 7. c. 1. auterfoits convif? ſhall be no bar in an 
appeal, unleſs clergy had; the deſign whereof was, 
to ſave the right of the church, by which the having 
of clergy was a diſcharge not only for the offence for 
which he was convicted, but alſo for all other offen- 
ces before; ſo that having clergy on conviction of man- 
laughter was a diſcharge of an indictment of larceny, 
or other ſuch crime. Wn the ſtatute 18 of Flix. if 
a man was guilty of two felonies, in one whereof he 
might have find his clergy, in the other not, and he 
had his clergy in one before he was arraigned of the 
other ; the other was hereby diſcharged ; tor remedy 
of which that ſtatute was made. Stone's caſe, in Dy. 


214. B. which is obſcurely reported, is remarkable in 


this point. Stone had committed two felonies, in one 


whereof he might have his clergy, in the other not. 
He was firſt indicted of the felony where the clergy lay, 


and convicted, and had clergy, but no entry having 
been made of his being delivered to the ordinary. next 
ſeſſions he was conviaed of the other felony, but 
judgment reſpited ; and the advice of all the Queen's 
judges and ſerjeants was taken, whether he thould 


receive judgment to be hanged, or delivered to the 


ordinary : they were divided in their opinion, ſeven 
againſt ſeven; but at length the opinion of the 
latter ſeven prevailed, that he ſhould not be hanged ; 
becauſe if he had his clergy, it would have been 


a diſcharge of all other feJonies committed by him be- 


fore that conviction ; and the delay thereof being the 
act of the court, ſhould not turn to his prejudice. 
Now, I think, a man, notwithſtanding his being found 
guilty of manſlaughter, may be appealed to, the ſame 
ſeſſions before the clergy had; but to make no de- 
termination in this point, we are to conſider now, 
whether he may be bailed, Co. Ent. title IndifFment, 
there was an indictment at the aflizes for murder, 
the party being found guilty of manſlaughter; the 
conviction removed into this court, where he was 


bailed. | 
Per curiam. Let him be bailed. And after his clergy 


was allowed him, for the reaſons before given by Holz, 


vide Mod. Rep. vol. 12. p. 109. 


Hilary, 8 W. 3. Barney's Caſe. 


A bill of indidment was found againſt her at the 
quarter-ſeſſions, in Norwich, for petty treaſon, and the 
murder of her huſband, She came now in cuſtody, and 
moved the court, by her council, that ſhe might be 
bailed. Tt is true, this caſe was not within the common 
rule; but it appearing by affidavit of the fact, that it 
was a malicious proſecution, and there being nothing 


done either on the indictment, or the coroner's inqueſt, 


or at the a zes, and the man being dead above a year, 
ſhe was bailed Vide Mod. Rep. vol. 5. p. 323. 


 Michaelmas, 8 I. 3. The King v. Keat. 


The court refuſed to bai] the priſoner, he being 


found guilty of manſlaughter; for that they could not 
bail him till clergy had, according to Buc#ler's caſe, 


in Style. Vide Mod. Rep. vol. 12, p. 102. Salk, 
vol. 1. p. 103. 


Michaelmas, 8 W. 3. Armſtrong v. L'Iſte. 


Per Holt, Chief Juſtice. We cannot bail L'Iſe on 
a conviction of manſlaughter, before clergy had, unleſs 
a pardon be ready to be produced under the great 
ſeal, and then we may, 3 attainted of murder, 
or treaſon; and ſo on a writ o 


eure the writ of ore Pide Ad. Rep. val, 12, f 198, 
Salk, vol, I, p. 103. _ We "pat ; 


on error to reverſe an at- 
tainder, we may bail him and bind him over to proſe- 


176 Bail. 


| 


Michaelmas, 9 W. 3. Marriot's Caſes 

Marriot was committed for forging indorſements on 
Excheguer bills; and on a habeas corpus, was bailed ; be. 
cauſe the crime was only a great miſdemeanor ; for 
though the forging the bills be felony ; yet forging 
the indorſement is not. It is now felony, per Mat. 
8&9 V. z. cap. 20. Vide Salk. vol. 1. p. 104% © 


Michaelmas) 9 W. 3» Lord Mohun's Caſe. 


Per curiam. If a man is found guilty of murder b | 
the coroner's inqueſt, we ſometimes hai him; becau 


| the coroner proceeds on depoſitions taken in writing, 


which we may look into. Otherwiſe where a man is 
found guilty of murder by a grand jury; becauſe the 
court cannot take notice of their evidence, which they 
by their oath are bound to conceal. | 


There is no difference between peers and common- 


« 

. 
＋ 
g 


ers, as to bail. Vide Salk. vol. 1. p. 140. 


Trinity, 11 V. 3. Anonymous. 


A perſon was committed for murder, and he moved 


to be bailed: two judges were of opinion that he might, 
u 


becaufe the evidence did not prove him guiliy; but 
Helt, Chief Juſtice, and Gould, Juſtice, were againſt 
it; becauſe the evidence did affect him, and to allow 
him this favour would diſcourage proſecutions; and 
they would not give any opinion of the evidence; 
for as it might prejudice the priſoner on the one fide, 
ſo it might the proſecutor on the other. Vide Salk. 


vel, 1. p. 104. 


Michaelmas, 11 V. 3. Captain Kirk's Caſe, 


The court was moved, that Captain Kirk, who was 
indicted for the murder of Conway Seymour, E/q. might 
be admitted to bail; for that he and the other gentle- 
man, Mr. Cage, were dangerouſly ill, by reaſon. of 
the badneſs of the air, and the inconveniency of 
the priſon; and that on proof of the matter, the 
court had frequently bailed perſons, though the 
coroner's inqueit had found them guilty. of murder ; 
and the reaſon is, impriſonment in ſuch, caſes is 
not deſigned as a puniſhment, but only to bring the 
parties to juſtice. | | 


The council on the other ſide replied ; It is true, 


your Lordſhip has a power to bail in treaſon or mur- 
der; but you will not exert that power, unleſs it be 
under extraordinary circumſtances : as in the caſes 
that have been quoted ; and eſpecially in ſuch, where 
the proſecution 1s thought not to be well grounded, 
But here is no pretence of a malicious proſecution 
for here are two inquiſitions for murder found, one 
before the coroner, and the other before the grand jury. 
And it is not doubted whether MAr. Seymour was killed 
by this gentleman ; that too plainly appears. Here 
is no peradventure, whether this unfortunate gentleman 
was killed by Captain Kirk; ſo that it is but reaſon- 
able he ſhould give an account for his ſpilling blood. 
Then here has not been any long lying in priſon, 
this being the firſt term after their commitment. 
The blood of Mr. Conway is on the land, until it 
be revenged, or the juſtice of the nation be cleared by 


| a fair trial, I could remind your Lordſhip of a caſe, 


where a perſon, after he was out on bail, was taken 
up again in the vacation, and committed, it being in 
the caſe of murder. 

Chief Juſtice. 1 was very well ſatisfied with what 
I did then, and am fo till, . 

But indeed, in this caſe, I do not think their 
affidavits are full enough. It does not appear, 
er by this impriſonment they are in danger of their 
Ives. 4. 5 | 
It is ſaid, in Zgertor's caſe, in the 13 Face 1. that if 
there were any delay in the priſoners in putting off 
their trial, or in not giving timely notice, there could 
be no bailing of them; and here, ſince they did not 
give notice of their render to the proſecutor, as this is 
we reaſon for deferring their trial, ſo it is alſo the 
ame for their not being batleds Vide Mod. Nep. 
vol. 5, page 454» and uol. 12. p. 309, © 


Trinity, 


Of ou A 


— 1-3 


Trinity, 1. 3. be King » v. « Pevife, 


Op a habeas cu pus, to bring up the body of one 
| Daviſon a Quater, the cauſe returned was a writ of 
excommunicato capiondo, which recited a ſgnificauit of an 
excommunication, for teaching ſchool without a li- 
cence; and the court doubting whether this was an 
offence, defired ta hear couneil upon it; and then his 
council moved he might be bailed in the mean time; 
and cited ſeveral authorities, that a man might be 
bailed while the legality of the return is under the con- 
ſide ration of the court. Fangb. 157. Lat. 174. 1 Ov. 


55a, 557. and alfo Nals caſe, Mich. | 29 Car. 2. 1 
B. 


F. R. who was taken on an 'excommilnicato capiendo, 
and brought up by habeas corpus, and bailed,” while the 
return Wa ein conſideration; and in that caſe the 
court being againſt Price on che return, bis council 
inſiſted that he could not be committed again, and 
thought they had got an advantage that way: but 
notwithſtanding that he was re- committed. He eited 
alſo Cl:r#s caſe, who Was committed by the Vintners 
Company, and bailed by Holt, Chief Juſtice, at his 
chambers. On 'theſe authorities, the defendant was 
bailed ; and the entry was, he is delivered to bail, and in 
the mean time the court will adviſe thereon ; and the con- 
dition of the recognizance was to appear the fir/t day 
of the term, and from day to day, if the court thould 
adjudge the return good, to render his body to priſon. 
'The Chief Juſtice fig, they bailed men in wore vr 
on an audita querela ; ' and by the petition of right, | 
muſt bail, or remand men in convenient time. 
ſame rule was made this term, in Reynolds caſe, ( who 
was committed by the Court of Aldermen, for aſſiſting to 
marry a city orphan) while the court conſidered the 
return. Vide Salk, vol. 1. p. 105. 


Aichaelnas, 12 W. 3. Moore v. Malis. 
Per Holt, Chief 1 a 340 


bailable, by the 
vol. 12. p. 431. 
Michaelmas, 12 W. 3. The King v. Purſes. 
Per Holt, Chief Juſti perſon charged with 
ſodomy is 5 l N. ne Rep. vol. 17 2 435+ 
Eelur, 13 W. 3. The King v. St ukel. 
Per Holt Chief ] uſtice, The bail to the action may 


of ill fame is not 
Vide * Rep. 


2 a 1 ous contratt, be be not privy to 
it. 8 plea is no plea till it be . 
for; — if- t ws” t I 2 25 Inf 
on that, it will — Well. ide Mod. R 
page Mt ' 2" Bu | 

1 Trinity, 1 Ty lune. 

The deferidant in indictment i in this co rt 12 25 
* on Sor indtiment, and' likewiſe in a cot 2 jog | 
then pen 


i 
diſcharge: of dall in the civil action, to the Fleet; 
and from thence, by habzas 
to the King's Benth, and eſcaped. © His bail to the in- 
di moved, that their recognizance might be 
eftreated, pretending he was taken out of their cuſtod 7 
dy his commitment to the marſhal 7 But not allowe 

for they muſt take care of him there, and the migbt | 
a 2 bim 1 in w of e Vide 


= he moved, himſelf 


31 


e 1 this | Dr. "I 5 cal. 


Dr. Watſon, late Biſhop of St. Datidu, was. taken 
on an excommunicato. 
corgue be pleaded to the writ, that he was a L rd of 

arliament; e to de bailtd while. the f turn 
was under eonfideration. © 

Powell, Juftice, ſaid, though it bad been done, it 
was in their diſcretion, and Was contrary to the flat. 
of Weftminfter ; and he did oe think it diſcretion, on 
— & wpioh every knew to be alle, he 
deins depr bt cee Gr 0 f whom 
I — oo on the appeal. 


4 bim i in C. B. rendered himſelf in | 


iendo, and brought by habeas | 


* 

Fil, Chief Juftice; 3 though they 

2 not take judicial e ee 8 plea, 
Id ſead their diſcretion : and | 


b it ou my not 


ailed. Vid Salk. vol. 1. 5. 106, 


: Mo chazlmas, 2 Hum, The Bree v. Bothell 


a perſon briogs a certiorari to remove an indiment, 
to does not give bail to try it according to the fatute, 
it is no ſuper/edeas 3 and a mood once filed in this 


ourt ſent a uncil at the bar 
Bj pie de ſehe back ela tm: ** Mod. 
Eafter, 4 Ann The Gas, v. 1 


255. Vo P. 33. 

Layton, and others, were committed by the. Lord 

ayor. on his view, for a forceable de- 
_ tainer, and fined 100/, and committed in — 164: ah 
and the record br che eonviction was removed by cer- 
tiorari; and the defendants brought a writ of error 

coram nobis, and aſſigned error in perſon: and now it 
was moved that they might be bailzd. Vide 1 Cro. 557. 
Keh. 43. Sid. 320. 2 Reb. 173. The council for the 
Crown, in ation thereto, urged, that in error to 
.reverſe an outlawry, the court wil take bail; but not 
to reverſe a judgment on an indictment: at laſt the 
court refuſed to bail him, being in execution for a 
fine, and having committed à very notorious breach of 
the peace in the heart of the city, though a long va- 
cation was coming on. Vide Salk. vel. 1, p. 106. 


Trinity, 10 Ann. The Queen v. Derby. 


The defendant was committed in vacation, by a 
Secretary of State's warrant, for a bel, and rought 
on habeas corpus before Parker, Chief Juftic 3 and 
entered into a. recognizance to appear the i day of 
term. 

On the fir? day of term he appeared, and, by his 
council, ffs to be diſcharged; taking ſeveral ex- 
ceptions to the commitment, which were e 
| 15 ja 24. 1 ge fm bi 
plaint, before he can iſchar 1 recognt= 
"Zane zance, J Vide Farteſene,, Þ- 140. Al * 


EFafir, 12 Aun. The * Ve Ridgath, 


A recooni nce WAS, entered into by the defen an 
with, e - whereby be mo bound to appea f 
fr, 9 Jay of term, to anſwer, & g. (inthe mean bh 
87 P behaviour) and not to depart without t 

tne c Urt. ; 
An! oration ing prefe red agai inſt him 
42 general; to wh ich e 
eg the — 


defect in the eral & hovght f t 
to enter a 10 eproſ equz, and then t 


e attorney general 
exhibited anoth er. 
It was inſiſted, in favour of the defendant and his 


ſecurities, 
meet prin 


N 


Mob 
5 rain q of 127 


iſt. That the words to 


tha 4 only, the 

cauſe of e * entering in ay? the rec 

nixance, wad” not to the crime he a ear 5 

commit, or be ch 185 YA. for; then it would. be 

utterly impoſſible NN to. get any body to be 

bound in a reca an. wi ith.” bin an DOIN, ol of Op 
| innocence of the pe 


as to t he "ig ty 8 
probably the ON. 12 65 that ca Be 1 


ink 


ce men to become bound. for others. 
20 ** Phat 7s to anſwer refers. to. the fir/t day of the 
fam, when he was bound to appear. 
har the enfefiog a nolle proſequi, was 241. 1 
225 5 contained in the in ormatzon; at | 
we 10 arge from any further proſecution from i it: 


5 it Was all one, e he Was i for th 


| rom. the reco nizance by à rule of court made for 


 Purpole;. or, by a judgment, that by 2 neceſſary conf 8 

| querice amouhted to 4 diſcharge. 

But the court were of opinion, BY, the ff gnizance 

j & yg " 2 K whatſoeyer he. ould be charged. 

| 9 ; any, particular 

c rime only mu tione 725 Tere ene: 
but that 18 N 10 4 45 * 1 
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That there was no ſuch inconvenience as was pretend- 


ed the hui in this caſe being bound in a ſum certain, 
and not to ſtand in the place of the principal, as in c:vil 


caſes : that the perſon's not appearing according to 
his recognizance, (be the cauſe or reaſon of his abſence 
what it will) was the cauſe of the forfeiture of the 


recognizances © 


'hat_ anciently, in ſpecial bail, in civil actions, where 
the bail is to ſtand in the place of the principal, bail to 
one action was to ſtand bail to all actions that the defen- 
dant ſhould, be charged with when in court: that this 
was hard in caſe of ſpecial bail, and is therefore now 
altered, though altered only by rule of court; that as 
to common bail, the law is ſtill the ſame; and that the 


nolle proſegui was neither a bar nor diſcharge. Vide 
Mo * ee vol. Io. p. 153. | h 

Trinity, 2 Geo. The King v. Windham. 
Sir W. . being brought up by the Lieutenant of 
the Toter, his council moved that he might be admit- 


ted to bail, and offered ſeveral arguments to induce the 
court to bail: him, which, with the anſwers given 


. thereto by. the Attorney and Solicitor General, are com- 


priſed in the opinion of the court, which was delivered 
the laſt day of term, as follows: 


Parker, Chief Juſtice,, It has been admitted on all 
hands, that the court has a diſcretionary potwer in this 


caſe, and I think the arguments that have been made 
uſe of by the council for Sir V. IF. are on theſe four 


points: 


Firſi exception. That the commitment is, that he 


all be kept [aſe and cloſe ; it has been inſiſted, this is 
2 ne, be faite by law. This exception 


is offered without any authority to ſupport it, and 
is againſt an infinite number of precedents, But 


admitting this were a good exception, the conſequence 


would not be, that we ſhould diſcharge Sir . V. 


but only as to his being kept cloſe. The keeping him ſafe 
is only by way of admonition to the officer, to put him 
in mind of his duty, and the puniſhment he muſt under- 
go in caſe of an e/cdpe, The common 2 * which goes 


to the ſheriſ, commands him to take the defendant, 

FFF cnibatcs. td 1G 
© Second exception. That the charge is not ſaid to be on 
oath; and if the Sercetary of State might commit people 


without oath, the whole nation would be their tenants 


at will. In anſwer to this I muſt obſerve, that the 


recedents are many of them ſo, and no authority. has 


n cited in ſupport of the objection, The not 
mentioning it to be on oath, is not concluſive that it 
was not on oath, In Ferguſon's caſe, this exception 
was over-ruled, Trinity, 2 . 


held in Kendal's caſe, that an impriſonment may be 


without oath ; and alſo in the Houſe of Lords, that | 


commitments may be without oath. If a man be 
taken with treaſonable papers, he may be committed, 


and any magiftrate may commit him en fight, without 


oath. 


" Third exception: That the commitment is generally | 


for high treaſon ; and it has been wrged, that ſome par- 


ticular ſpecies of treaſon muſt be expreſſed, and that it 


muſt have ſo much certainty as to appear to be high 
treaſon to the court. 2 If. 52. 591. I think this opi- 
nion is not to be maintained. We preſume a'magi- 
ſtrate does right till the contrary appears; and it has 
never been held neceſſary to expreſs the ever?-ad in the 
comtnitment. Lord Coke puts the caſe of treaſon againſt 
the King's perſon, and admits that to be ſufficient, _ 
Four ih exception. It has been argued in favour of this 
laſt exception, that the habeas corpus act ſuppoſes the 
crime to be ſpecifically mentioned; becauſe it pro- 
vides, that no perſon ſhall be committed a ſecond time 


for the ſame offence, after he has been once bailed; 


the conſequence of which is, that the court muſt 
judge by the two commitments, whether the of- 
fence be the ſame, This argument will appear of 
little weight, if we conſider how ealy it is to vary the 
expreſſion in the "ſecond commitment, and yet keep 
cloſe to the principal charge. | $4 

Piftbly. The caſe of Kendall v. Roe, 1 Fall. 75 Med. 
78. has been relied on by the council for Sir . FF. as 
a caſe in point. But in my opinion it will not conte up 


> 


to that now before us. The caſe did not turn on the 


* A 
w — 


And it was 


DA BAR 4s 


: 
* 


£ 


bigh treaſon, notwithſtanding the ſu 


would bring his life in danger, 


Bail. 


point on which the exception has been taken, viz. 
that the treaſon of Sir J. M. was not expreſſed in the © 


_ warrant ; for it was held neceſſary that Sir J. IH. 
ſhould be averred guilty of, and committed For, bigh 


treaſon. And becauſe both theſe particulars were not 
expreſſed-in the warrant, the defendants were admitted 
to bail... A commitment, it is true, for ſtealing fruit 
generally, would not be good, becauſe, if it was on 


trees it would not be felony. 2 Ii. 84. 
| There is a caſe in Ander ſon, which was to be a di- 
rection for the future in making commitments, which 


is entered in the co-ncil book? In Crefton's. caſe 


reported in 1 Sid. 78, 1 Keb. zog. it was reſolve 
that a commitment for high. treaſon generally is good. 
| Vaug. 142. 


1 he next thing relied on is the illneſs of Sir V. . 
which appears to be a diſtemper incident to the fa- 
mily. We are of opinion that this is not ground 
enough ſingly to induce the court to admit Sir V . 
to bail; for it muſt be a preſent. indiſpoſition, ariſing, | 
from the confinement; and ſo we held: this term in 
the caſe. of Mr. H. of C. who ſtabbed: himſelf af- 
ter his examination ; and was refuſed to be batled, 
becauſe his illneſs was from an act of his own. But f 
ſhall not enlarge on this head, ſince we are all 
of opinion Sir V. W. ought to be barled, Four terms 
have paſſed ſince his commitment, and one aſ- 


ſizes in Semerſctfhire, out of which county it has been 


hinted the ground of complaint againſt Sir V. . 
ariſes : and therefore there being no proſecution againſt 
him, he muſt be admitted to bail, himſelf in 10, 00 . 
and b ſureties of 5000 J. each. Vide Stra. vol. 1. 


„ 0 
| Trinity, 2 Geo. Harvey of Comb's Caſe. | 


A commitment for treaſon generally, without ex- 
preſſing the ſpecies of treaſon, is good; for the pro- 


ceſs is the ſame in one ſort of treaſon as in another. 


The court of King's Bench have power to bail in 
ork ie of the 

habeas corpus act. Fo. | 
And on affidavit made, that the priſoner was in 
ſuch-an_ ill ſtate of health, that Jonger confinement 
er, it has been done in 


* 


* 
© * 


i 


b. 334. 
Michaelmas, 3 Geo. f The King v. | Biſhop. 
The defendant. was convicted of printing a ſeditious 


Lord Montgomery's caſe, 


libel, and appearing to be in a very ill ſtate of health, 


was brought up, and moved for the judgment of the 


court, and to be admitted to ba. 


Chief Juſtice. The offence is ſo great, that an ade- 
quate puniſhment may endanger his life, and to leſſen 
the judgment would, be an. ill precedent; therefore 
bail him for the preſent,” and we will give judgment 
when he is better. The defendant. iu 2000 J. and 
two ſureties in 1909 I. each. Vide Strange, vol. 1. 5. 9. 


a F i mitt FR EFA 
'\* - » Michgelmas, 7 Geo! 1 Reeve v. Trindal; i 
kd Wee e ad 


| „ 9 "BETTS (Es ne "458 BY 7. 2-5Y 
On the trial of the appeal there were two' iſſues; The 
firſt was to a plea in abatement, where the defendant 
pleaded that he was, not a Jabourer, according to the 
addition of the writ; but a barber ſurgeon ; which w 
found with the defendant. | The ſecond was on his 
ple 9 the ſelony, Sbere the jury found him 
guilty of murder. And what wauld be the conſe- 
quence on theſe two verdias, was a point to have 
been argued. in court; but neither ſide bringing it on 
for near three years, the defendant moved to be bailed, 


anq the appellant ſaid, be did pot, appoſe itt... 
Ter curiam. We cannot do it; he is conviaed of 
murder, and N we cannot bail. him, unleſa the 


' appellant will actually conſent; which be refufing to 


* 


do, the defendant was remanded, .,, F:de. Strange, val. 
| | 4 3 


i yas Wye, 125 er 2 4 
Hlilam, 9 Geo. The King v. Sarah Saliſbury. 


E201 


The defendant was committed to Newgate, for ſtab- 


bing à gentleman with a. knife, ſo that his life was 
| . 25 deſpaired 


ſpaired of: and having obtained a habeas corpus from 
55 court, the day before ſhe was to be brought up, 


ſhe moved that a phyſician and furgeon of her own no- 


inating, might be permitted to be preſent at the 
bs Saen wound, ſo as to be able to 
ſatisfy the court that he was out of danger, in 
that they might bail her. $7 
Per curiam. There never ; 
ture, eſpecially ſo early as this is; the courſe is, 


for the friends of the party injured, to lay his condi- 


tion before the court, when they oppoſe the builing; 
if they do not do it, then we may order ſuch an at- 
tendance for our own ſatisfaction; but at preſent the 
defendant has no right to 
vol. 1. p. 57. 


 Eafter, 9 Geo. The King v. Earbery- | 
The defendant having been indiQed for writing a 
libel againſt government, for want of appearance was 


outlawed 3 whereon he moved the court for a writ of 
error, which the Attorney General oppoſed, as not 


being allowed in the cafe of the crown, without the | | 0% Os 07 roo d e 


leave of the King. ee e eee 
The Attorney General moved this matter again at 
another day; when Pratt, Chief Juſtice, and Powys, J. 


ſeemed to think that the defendant in diſcretion ought. 


not to be bailed; but Eyre, Juſtice, and Forteſcue, 


were clearly of opinion, this was a caſe within 12 


act of parliament for reverſal of outlawrjes, and there- 
fore he ought to be barled, and cited 2 Salk. 504. that 
it was the reſolution of all the judges in England, ex- 
cept Price and Smith, that the Queen could not deny 


we 


2 writ of error, but that it was grantable from right, 


and a principle of juſtice, (except in treaſon and fe- 
lony ;) and the true reaſon why a perſon outlawed for 


treaſon or felony cannot have a writ of error without 


the King's leave, is, becauſe it is a conviction ; and 
then the culprit has forfeited all he has to the crown. 
On this the court unanimouſly thought it reaſon- 


able and juſt, that Earbery ſhould have a writ of error; 


and the Attorney General immediately ſigned a war- 


rant for a writ of error, and conſented to his being 


bailed to appear accordingly. Vide Forteſcue, p. 37. 


„e 6 Gore: , King r 


The defendant was convicted for keeping an ale- 
houſe without licence, and was thereon. committed 
for a month, as the act directs. After he had lain a 
fortnight, he brought a certiorari, and on the return 
of it, he was admitted to bail, the court being of 


opinion, that if the conviction was confirmed, they 


could commit him in execution for the reſidue 


5 | of the 
time. Jide Strange, vol. 1. p. 531. 60 


fag 


Trinity, 10 Geo. The King v. The Bail of Strudwick. 


On a motion that the recognizance entered into by 
the bail of Strudwick, might be eftreated, the caſe was; 
Strudwick, who was the princihah gave a reeognizance 
with bail, conditioned'to keep the peace for one year, 
and afterwards to appear in this court on the fir? day 
of term, which he did not; and therefore it was 


moved, that his recognizance might be e/treated, ſo that 


the bail might be proſecuted... . „ 

The Chief Juſlice held, that where a man was ad- 
mitted to bail, he is by intendment of /aw in their 
cuſtody, but when he is taken from them 
proceſs of this court, then they ate diſcharged. - 

All the other judges were of a contrary opinion, vix. 
that they are not diſcharged till the committitur of the 
principal is entered; for though he was committed on 
the conviction on the information, he was as much in 
the power of his ba:/,” as if he had been at large, or 
ſtill in their cuſtody ; for on a motion in this court, 


* 
4 ©«* 


. they might have brought him up at any time, and ren- 


dered him back again in diſcharge of themſelves, 


Afterwards, at another day it was moved that the 


committitur of the principal might be entered, ſo as the 


bail might take advantage thereof, and that the pro- 


ceedings on the ci. fac, might be ſtayed in the mean 


* * 
4 » Ws 


( 


order 


demand it. Vide Strange, 


by the 


| 


— 


| 
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Bail. 
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The court would not ſtay the 'proceedin s on the 


ſci. facs but ordered, that a' committrtur ſhould be en- 
tered on the right hon, 1 nag rh for there being two, vize 
one for the peace, and the appearance of the principal, 
which was forfeited for his not appearing ; and the 


other for his appearance to anſwer the information, on 


| - | which he was afterwards convicted; tne committitur 
was 2 motion of this na- 


muſt be entered on the laſt recognizances Vide Mod. 
Rep. vol. 8. p. 195. Ne 


Hilary, 3 Geo. 2. Pyle Ve Grant. 
In an appeal of murder, it appeared that the defendant 


was convicted on the inditment, but pardoned on the 
report of the judges ; and after iſſue joined on the ap- 


| .peal, he moved to be bailed, which was refuſed, the 


preſumption being againſt him, "contrary to Bam- 
bridges caſe. But a trial at bar being ordered this 
term, and the appellant having taken no ftep to bring 
it on, but on the day appointed moving to put it of 
to a further day, the court took the appellee's own 
recognizance in 500 J, to appear the laſt day of the 
term, and ordered that nothing ſhould be done previ- 


was a diſcontinuance, the appellee might take advan- 
tage of it: and the laſt day of the term he was diſ- 
7 the appellant not appearing. Yide Stra. vol. 


Michaelmas, 3 Geo. 2. The King v. Kimberley. F 


The defendant was brought up by habeas corpus, be- 
ing committed to Moodſtreet Compter, for feloniouſly 
marrying Bridget Reading, contrary to an Jriſb act of 
parliament, 6 Ann, in order to be bene over to Ireland 
to be tried, the offence being committed there. 

On motion that he might be diſcharged, or bailed; 
his council inſiſted that juſtices of the peace in Eng- 
land are confined to act only as to ſuch offences as are 


_ againſt the laws of England, and committed in Eng. 


land; and that the proviſo in the habeas: corpus at 
gives no power as to offences in Ireland, but leaves it 
on the formes:PEESHces.. »•‚ d ] Ww Vw 

Per curiam. It has been done in Col. Lundys caſe, 2 
Vent. 314. and in 3 Keb, 785. The court refuſed to bail 
a man committed for murder in Portugal. If applica- 
tion is not made to have him ſent over in a — 
time, you may apply again: and thereupon. the defen · 
dant was remanded, Vide Stra. vol. 2. p. 848. 


ü 3 ; 7 1 Ft: : : : 
+ 1 Miichaelmas, 3 Geo. 2. The King v. Acton. 


The defendant was deputy-keeper of the Marſbalſau 
priſon, and on the addreſs. of the Houſe of Me | 
was. proſecuted for ſeveral murders, ſuppoſed to have 
been committed by him on priſoners in his cuſtody. 
He was tried on four ſeveral indictments, whereon the 
only queſtion was, whetber a place within the priſon, 
called the:/frong roam, was a proper place for the con- 
finement of diſorderly priſoners: and the jury, on all 
the four trials, acquitted him, to the ſatisfaction of 
every body. Soon after he was ſet at liberty, à ſingle 
juſtice of the peace, on an information of a fifth perſon's 
having been put in the ſame ſtrong room, and dying with- 
in a year after, thought fit to commit the defendant 
again for murder. On a hab. corp. brought, the defen- 
dant's council moved he might be admitted to bail, on 
producing copies of the informations, and affidavits of 
the former trials, and of the identical nature of the 
offences: but the court refuſed to look into the infor- 
mations, though they were preſſed With Lord Mobuns 
caſe, Salk. 104. where they Jooked into the depoſitions 
taken by the coroner, on a motion to bail, And in 
the. preſent caſe they remanded the defendant, who 
lay in priſon till the next aſſizes, when. the grand 
jury returned the bill ignoramus, and he was diſcharg- 
, I... 


ie, A. Git a JARS 9 7 2 f 4 5117 yy 
" Hilary, 3 Gee. 2. Caſlill v. Bambridge and Cerbet. 
Onan appeal' far murder Rating that the appel- 
lant's huſpand was a priſoner in the Fleet, under the 
cuſtody of Bambridge, the warden, who made an aſ- 


+ 


| fault on him, and contrary to bis will carried him to 
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the houſe of Corbet, a victualling-houſe in the Hat, 
and there impriſoned him, where one V hite then lay 
ill of the ſmall-pox, which Caſtell had never had; 
that the appellees had notice of this, and were deſiced 
to ſuffer him. to remove to another place in the priſon, 
which they refuſed, and afterwards Cg/tell. fell ill of 
that diſtemper, and died in Corbet's houſe, The ap 


Bail. 


[ i 74 4 ; : N 2x 
| the words extended to; the court diſcharged the re- 


pellees inſtantly pleading not guilty, iſſue was joined, 


and the court was then moved that the appellees might 
be bailed. And on debate, the court were of opinion to 
bail Bambridge, and not Corbet. And the reaſon they 
gave was, that Bambridge had: been acquitted, which 
vas a ſtrong preſumption of innocence, and the judge 
before whom he was tried bad certified that he was 
very well ſatisfied with the verdict; and they ſaid they 
would bail in all caſes after an acquittal on the indict- 
ment, unleſs the judge was diſſatisfied with the ac- 
quittal ; and that was the reaſon they denied to ail 
in Slaughterford's caſe, becauſe Holt, Chief Juſtice, 
had ſent out the jury again, whether they would ſtand 
to their verdict of acquittal; and when they inſiſted 
on it, he himſelf ordered the appeal. 
But as to Corhet, there was no foundation to bail, 
for they denied it was of courſe to bail in an appeal - 
| ſo Bambridge was bailed by two perſons, body for bo- 
dy, who juſtified in h each. And it was agreed, 
that in an appeal by writ on the ci vil fide, two bart only 
are required; but had it come on the crown ſide by cer- 


tiorari, there muſt have been four. Vide Stra. vol. 2. 


AY 


p. 854. 
Trinity, 5 Geo. 2. The King ve Dalton. 


The defendant hat the avigforcaneto Ein his Rhool- - 


fellow at Eten, and being brought up by habeas corpus 


to the Chief Juſtice's houſe, it was returned, that he 
-was committed by the coroner for manſlaughter. It 
was therefore prayed he might be bailed. But the 
- Chief Juſtice ſaid, that was no reaſon, for if the de- 
poſitions made it murder, he would not bail; on the 
contrary, if they amounted only to man/laughter, he 
would bail, though the coroner's inqueſt had found it 
murder; and he ſaid, the diſtinction was between the 
coroner's inqueſt, where the eourt can look into the 
depoſitions; and an indictment, where the evidence is 
ſecret. That Lord Mobun's caſe, in Salk. 104. was in 
point, though that was at Halt's chambers, and not in 


ment for murder was found. He ſaid, 


court, as +1 — and that the Lords bailed him af- 


ter an indi | 
that himſelf refuſed to. ai Mr: Clifton, becauſe he 


thought the depoſitions made it murder, though the in- 
queſt was manſlaughter only. | 
The bail were' four, in 4000/, The Chief Juſtice 
ſaid, it had been uſual to take them in a ſum, or body 
for body; and that where they are taken bedy for body, 
it was a miſtake to imagine the bail were to be hanged 
if the principal ran away; but that the method is, to 
amerct them. Vide Stra. vol. 2. p. git, 1 


Trinity, 13 Geo. 2. The King v. Greenwoed. 


' Greenwood came up on a habeas corpus, charged with 
a commitment, for a robbery on the highway. And 
the proſecutor attending, inſiſted he was the man, 
and though eight affidavits of credible perſons, proving 
him to be at another place at the time the robbery 
was ſworn to, were read; yet the court refuſed: to 
admit him to bail, but ordered him to remain till the 
aſlizes, Vide Strange, vol. 2. p. 1139. | SI 


Zaſter, 15 Geo, 2. The King v. Sidney. 


On removing an indid ment from the ons of over 
and terminer, the defendant and his bail — vg a 

recognizance of 5001, to plead, go to trial, and appear 
on the return of the yerdi& ; he did fo, and receiv- 
ed judgment. On motion to diſcharge the recog- 
nixance, it was inſiſted he ſhould pay c/f5; but this 
not being in 207. the ſum required by flat. 5 & 6 . 
M. c. 11. the court held it was to be conſidered as 


a recognizance at common law, and precedents being 


| 


ſearched, it was found that offs had not been required: 
Here therefore being a performance of every thing 


PRINT ) 


| Bur. vol. 3. Pp. 156g. | 


ü 4 


cognizance» Hide Strange, ul. 3. p. 1165. 


Hilary, 17 Ges. 2. The King v. Chetwynd. © 
A ſpecial-verdi& on an indidtment for mu was 
Foo the Old Bailey, and removell into this:court. 
ut befgre the matter was argued, the defendant obtain- 
ed his Majeſty's pardon, which he pleaded on his 
knees, and it was allowed: then the council tor the pro- 


ſecutor inſiſted, that by virtue of Hat. 3 H. 7. c. 1. the 


court ought to require bail for is: appearance do an- 
ſwer an appeal; there being an affidavit produced, 
that the brother and heir was beyond ſea, but ex pect- 


ed in time; and it was alſo inſiſted, that by virtue of 
flat. 5 & 6 W. & M. c. 13. the court ſhould take ſe- 


curity for the good behaviour. 
As to the firſt point, the court were of opinion, 


that the preſent caſe was not ſuch as the act of parlis- 


al therein 


ment meant; and that the word acguitt 
N 


muſt be underſtood in a courſe of Jaw, and not 
terpoſition of the crown's mercy, , 7 
As to ſureties for his good behaviour, the priſoner's 
council (aid, they had them ready. Mrigbt, Juſtice, 
and Deniſon, Juſtice, were inclined to take them; 
but as there had been no inſtance ſince the act, and 
this was merely diſcretionary, the Chief Juſtice was 
unwilling to make the precedent in the caſe of an 
infant, where ſome favourable circumſtances were 
ſtated in the verdict; and at laſt his brethren agreed to 
diſcharge the priſoner without ſecurity, though the 
council on behalf of the proſecutor refuſed to waive 
their demand. Vide Strange, vol. 2. p. 1203. : 


Hilary, 18 Geo. 2. The King v. White and Others. 


The condition of their recagnizance was, to appear 
in this court the /a/? day of Michaelmas term, on which 
day articles of the peace were exhibited, and the de- 
fendant, Hite, forbore to move to have his appear- 
ance recorded, (though he was there). and went to 
get bail, The proſecutor on this took out a ex. 
fac. teſted the 28th of November, and partly far the 
ſharpneſs of the proceeding, and becauſe the ſer. fac. 
wr be ze/ted in term time, and the defendant had to 
the laſt moment of it to appear in, the court ſet aſide 
the proceedings. Vide Strange, vol. 2. p. 1220, 


Michaelmas, 18 Geo. 2. The King v. IW. Clarke, E/t> 


The defendant, a juſtice of peace for the coug- 
ty of Surry, committed a man on ſuſpicion of fleal- 
ing a mare, and bound over the owner to proſecute. 
Afterwards on examining two other perſons, he ad- 
mitted the party to Bail. The proſecutor appeared at 
the Mes, and found a bill, but the party accuſed did 
not appear. The court granted an information againſt 
the juſtice, declaring they would not have bazled the 
man themſelves. Vide Strange, vol. 2, p. 1216, 


I 


Michazlmas, 5 Gen. 3. The King v. Baptift Rebord., 


On a rule to ſhew cauſe why the defendant ſhould 
not be diſcharged on common bail, on an action brought 
on /tat. 26 Geo. 2. cap. 21. for a forfeiture of 200 f. for 
having unſealed wrought ſilks found in his cuſtody. 

The 8th ſect. of this flat. expreſsly authoriſes to 
bold the party to ſpecial bail. Hens a capias in th 
the firſt proceſs, ſpecifying the ſum of the penalty ſue 
for, and direQs, that the defendant ſhall be obliged 
to give ſufficient bart, Ec. 2 mo 

Per curiam. The plaintiff's affidavit is poſitive 
enough ; he ſwears therein, that he had cauſe of ac- 
tion againſt the defendant for 2007, forfeited by him, 
Sc. The fatute does not require any affidauit at all; 
therefore the rue to /hiw cauſe was diſcnatged. Fide 


Bail i Error. 


F 7 N 3. The King v. Wp. 


; Bail in a writ of error cannot render the prancr, | 1 in 
diſcharge of themſelyes, becauſe they are — 
5 " +0 


11 proſecute his yrrit, of error with effect or. 
222 if ud 4 TM en Vide 1 
FI N12 5 


ee ee fte f 


There was 2 judgment on the feb. fac. againſt che 
bail; and they brought a writ of #7707 as well on the 
adgment as on the judgment on the fei. 


it was quathed, bechuſe they' were not parties to | 


dee eee nen e N. 


Abet, 11 Fs 5 "Shao 4 


The bail on a oe bf erevr 8 diſch Wer- 


ſelyes by Ar their 8 . Koep. 
9 er | EIB. T- win 
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Dine 1 3 . 3. vue v. FA 
LO. O01 75 
On a wtit of thre to Ken A outlawry for * 
laro, the queſtion 4 whether 37 nury þ muiſt give 
bail to the original action, as he muſt do when it 48 to 


be eue a I want |} Proclamations. g 5, ON, at. 31 Eli. | 


; | ud cited a caſe out of Lit cton's Reports, 
: dene be te A. held to Bail on an error in law; the ori- 
ginal cauſe of aRtion being ſuch as quired Special 
ball. | 

er 1 Chitt Juice. peat NR not to be held 
or the * of Elix. men- 
and the caſe out of 


0 ho want of 


3 FF 4 & 


: 2 ut 2 on error in law, there need be 
no bail; tar x as the Hatute made a new error, for the 


advantage of the outlawed p ON ſo it ought to fe-: 
nen that With another tc che erędnor, mat in 


that caſe he ſhould have good bai to his action; but 
however, they directed the party outlawed to put in 


bail to anſwer the condemnation,” or render his 


body. 

2 2 Holt, Chief 1 Setiuſ Bail to reverſe. an 
out] muſt be he gf to anſwer the condemna- 
tion; but other it is to anſwer the condem- 
nation, or render 
party were taken yi the he muft 
hail to umi ſe the owtlawry 2 ind oo 164 further 1, 
the Heri was fineable for making ſuch ertots in 
lawries. 9 N 7 r ry. P. 545, 546. 


E , 1 Ann, : Til Ve Reicher don. N 


In debt on bond in the C. . judgment was given 
for the plaintiff, on which a writ of rar was. brou 
in this court, and bail put in according to the Eh. | 
= judgment being affirmed thereon, error was 

_— 3 and the clerk of the errors ac e . 

Jow the writ 
MZAnce'; and the defen 
might be allowed without the fame; it not 
quired by „lat. bo Fac. 1. . 8 . 1 

Per curiam. 
payment of cofts to be aſſeſſed in the Houle 


and thoſe coſts ought to be paid, and therefore. a. new . | 


recognizance ought to be given within the intent of the 


ſtatute ; and it is not the bafineſs of this court to 
examine whether the bail was ut in 9h, the fir, unt | 


77S, Genn of 
COT SOL. 


of error. Vide Salk. vol. 1. 5. 


Fele, N e. enen. 8 0 6% 
Per "I Chief Juſtice, By fats 3. Juc. 1. c. 8. when 
a writ of .qrror is brought on à judgment on a bn, to. 


pay money only, ſpeaial bait ought. to be given: and 


it 4 the lev „ 
DAY ee 


17 * . L * 
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mug ene 
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And the court 


s. body; and it . agreed, if the | 


, unleſs the petty would ive a new 4.9 
ant's council moved that it 


Xing re- 
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Ys Michaehnas, 3 Ann. Ait v. Spencer. 
Oni writ bf je Except n to the 3% 
ein 17 5 yok, ND i x oo 


wa Sb ron doji, tu 20 3h r Hine 
2 n 9 lain 
expiratio N wenty days DF id 1 ; ol 


| in erer thought irreg ular, and fo 9 4 
in better bail, eben Uthe ae in error took out 
execution, which was eld an irregular 'proceeding by 
the court, on ſolemn debate; and the f rien rules 
were ordered to be obſerved 26 A ndard for Waun e 
4 Exception 12 he M0 6 in a writ of error mu 
taken 4 thin #wWenty 
| de rule 9.4 


#2 be ſerved before execution 
. 1 4, wy 4 

The not ferving the rule within! twenty days, is 

2 material or inconvenient ; becauſe it is onl 


'| in delay of the plaintiff i in error bimfelf. Vide Mod. 


me vol. 11. 5. 33. 


er 440. dale chamiy 


"x ht of error rr on a a judgment Obenided 
ln Fd court of. Car iſe, on @ ſer. fac. àgainſt 'burk 
he þ aintiff? 8, council. took. exception to rhe rer 
E at it iffered from the recagnizances taken 
ths court, "and conſequently wes thegal and void, 
1 | 6h poſitixe that the defendant 
e 


: 


tio render but thoſe in this court only if 
the defendan pay the money, that then he 
ſhould F. his body 7 * priſon. 
Halt, Chief Juſti 4 They are both the ſaninig, the 
words in this r ecognizance àre, that the defendint ſhall 
4 t rw nor abſent himſelf from the execution 
the Jydem ent; now. if the defendant pays — 
moneß, that . execution of the e 
conſequently the recognizance is med. If a 
N ad r be return raoentwis, 
and the our; 0 e not paid; then ” way ts endant Hb 
withdrawn and abſented himſelf 2 the — 1.0 
an Os 14 7 mA plead payment b — 
| ultice, blow er with, the hief 2 
and 157 jadgment e low Was A 
Br. +2. 1 250 8 wy; 


e 


kene 4 4. Gt 10 Pit of 


OED curiam. Where bail is put in on the Bt] 1 7 
| wilt of error, the practice is; that the other fide 
ou be at days to except againſt hem; Which et 
tered in the bon of the clerk of 25 

nd then he who gxcepts; muſt take out 3 Yrs 5 


re wit 


"t 


in better pn and ſerve the dttortiey on 


with a copy; but ſuch ul need not. de f 
6 Wan . Va W val. 3: P. 56. 


Michatimds; $ 4; Hal v. Clifton, 


_ an action oi the a battomree band to pay 
| money on a contingericy, 2. 5 was moved, that 


plaintiff in error ney put in 275 il, & 
12 tion of the bond was, b ping 177 404% 


; with all ' ſpeed ſail from the Fruer o 2 to China 5 
. without [eg and return to the river within 36 ca- 
lendar months, hazard of the ed 7 2 4 and if the faid 
F. S. ſhall within the ſaid 300 7255 irty 7 

after the-arrivid of the faid (ip, pay, Ws, wo" J. J. 

the ſum of —potitids, chen 5 bie to be void. 

Hlolt, Chief Juſtice. This Is not tt 255 for 8 

| D of money, for if he does not go the voy 

e forfeits the che 3 his ging the voyage, fett 
and payment of the money, are all conditions; pas 


bet But the dans: en * 
n g 3 
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by 2 * of Fe marker that the caſe did not e Spe | 
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error. But it was ſtrongly inſiſted on, and fat. 27 
Eliz. cap. 8, cited for that purpoſe, that the record 
itſelf was, in point of Jaw, removed by. the, Writ of 
error; and that therefore the declaration was naught, 
being of a record in this court, whereas, it ſhould 
have been on a record in the Exchequer Chamber. 
Per curiam. Theſe actions of debt pending writs of 
error were never favoured by Hale or Holt. 1927 
The authorities only kept the court from rejecting 
theſe actions, and therefore though they held the wrt 
F error to be no plea in Jar, yet they doubted whe- 
ther they might not admit it as a' plea, in abatement. 
In theſe kind of actions, to 5 them, Bail is 
never allowed. Adjourned. Vide Mod. Rep. vol. 10. 
p. 4 | | 5 „ 1 0 156 


Hilary, 1 Geo. Hammond v. Webb. 


5 


6 
| 
| 
1 
f 
: 


The plaintiff gave a bond to one Patchell, condi- | 
tioned for the payment: of ſo much money by 7/bb ; 


Webb gives a bond to the plaintiff conditioned thus: 


whereas Hammond has given a bond to Patchell, for 


the payment of ſo much money at ſuch a day, by him 
the ſaid Webb, the condition of this obligation is 
| ſuch, that if the money be paid by Webb, according to 
the condition of the ſaid bond, then this obligation is 
void; otherwiſe, &c. An action was brought on this 
laſt bond, and judgment was given for the plaintiff, 
on which a writ of error was brought, |, 

The court was moved, that on this writ of error 
the plaintiff in error ſhould find ſpecial bail by virtue of 
Pat. 3 Fac. 1. c. 8. the words are no execution ſhall be 
ſtayed on any writ of error or ſuperſedeas, for reverſing 
a judgment in any action of debt, or contract for pay- 
ment of money only, unleſs, &c. Now here the bond 
is conditioned for the payment of money only ; for 
the condition properly ſgeaking, begins at theſe words, 
the condition of this obligation is ſuch ; and what 
went before is only a rectal. 

We are therefore within the very words of the ad, 
and if fo, I am ſure this court will not conſtrue us 
out of the meaning of the ſtatute ; for this is a remedial 
Jaw, and ought therefore to have a large and liberal 
conſtruction. Writs of error are in delay of that right 
which the judgment has given the party; and there- 
fore have always been looked on by the common law 
with an evil eye. | ö 

The defendant in error's council ſaid, this act ought 
not to be conſtrued equitably; becauſe it is to take away, 
or clog a remedy, that the party has by common law ; 
and for this very reaſon it has been ruled, that this 
flat. ſhould not be taken by equity. POT ION INT 

 Parhker, Chief Juſtice. This bond ſtands only as a 
ſecurity for damages; this bond may be diſcharged, 
and the plaintiff not paid one penny ; there is no 
difference between this and a bond to ſave harmleſs, 
out of the meaning of the act. 

Pratt, Juſtice. The only queſtion, is, whether the 
caſe be within the meaning of the act; for no matter 
whether within the words or not; and it ſeems to me, 
that the preſent caſe, though poſſibly within the 
words, is out of the meaning of this act, which is plain- 
ly, that where a recovery does neceſſarily import 
a debt due, there this act takes place; and not where 
a recovery may, or may not import a debt due; and 
the reaſon is, that delay in the latter caſe is not 
eſteemed ſo prejudicial, as in the former. Adjourned. 
Vide Mod. Rep. vol. 10. p. 2878. 
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Michaelmas, 1 Geo. medial v. The Bail of Jocar 55 


An action was brought in this court on a recogni- 
zance entered into by the bail, to ſurrender the boqy of 
the principal, or pay the condemnation money. udg- 
ment was given againſt the principal for 105l. for damages 
and coſts; on which a writ of error was brought in the 
Exchequer Chamber, and judgment affirmed ; and 9 /, 
additional coſts given for the delay, Sc. | 

Now, a ſci. fac. being brought a gainſt the bail on this 
recognizance, the bail pray oyer of the recognizance, 
which is ſet forth, Cc. and then the bail plead the 
2 of 2 fring K ee the Yaing uf the writ; to 

ts plea the plaintiff demurs, becavſe the Ts 
double, and wants ferm. N my 


| 
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. wn toy 4:00 ei nen Asch TK 
" "Parts, Chief Juſtices, Rendering is to be, undefs 
00d, rendering 0 demand, A he return oft 

_— for then is the legal demand compleated. 
ot rendering then is a refuſal; and then the lail be- 
come liable, and not before. Pleading therefore the 
death of the ne before the return of the capias, is 
meſt certainſy a good plen. 515th nts nfo e 
But pleading. the death of the principal before the 
iſſuing out of the capias, is certainly an immaterial 
plea; becauſe material oniy, in caſe it be found one 
way. For death before the iſſuing out of the capias, is 
death before the return of it. But ſuppoſe it be found 
that the principal did not . the iſſuing out of 
the capias, that is plainly nothing to the purpole z for 
notwithſtanding this, he may die before the return. of 
Fer in le HI $6 RG HTS LY 
As for the authorities wherein the pleading is, the 
death of the principal before the iſſuing of the cupias this 
anſwer may ſerve, that the objectian was never taken; 
and that the doubt in. theſe caſes was, whether the 
bail wete not bound to render the principal in conveni- 
ent time, or had time to do it, until the iſſuing out 
of the capias. This obſection, therefore, the ſtrength 
of which lies on the principal having till the re- 
turn, Sc. would have been abſurd, at a time when 
it was a controverted point, whether the bail had 
time till the iſſuing out of the capras. But now the 
law is ſettled, that they have time till the return. 
The reſt of the judges being of the ſame opinion, 
the plaintiff would have had his judgment, had no 
another objection been ſtarted, viz. that the ſci. fac. 
ſets forth all the proceſs till judgment in the court 
of B. R. and likewiſe all the proceedings on the writ of 
error till the affirmance of the judgment, and the da- 
mages and coſts in both courts; and concludes with a 


demand for the" aforeſaid damages and 1 in both 
e 


courts ; whereas bail are not liable for tho 


in the Ex- 
—_— Chamber. hr 


er curiam. If judgment be general, execution mult - 


be ſo too; but ſince the ſums in their. own nature are 
ſeveral and diſtinct, why may not the court enter the 
judgment for the damages and coſts recovered in X. Be, 
Vide Med. Rep. vol. 10. p. 2670 oro, 
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} 1 4 
v. Coney. 


The plaintiff recovered againſt the defendant on a 
bottomree bond, and the defendant: brought a writ of 
error, but put in no bail; and the queſtion before the 
court was on the words of the /atute, which are, bonds: 
or the payment of money nh. 
Per curiam. The | contingency. having h 22 ] 
this is now in every reſpect à bond for the pay 
ment of money only, and therefore there muſt be bail 
to the writ of error. Fide Stra. vol. 1. p. 476. 


Trinity, 9 Geo. Colebrooke v. Diggs. Error. © 
On a writ of error brought in the Exchequer Chamber, 
on a judgment given in this court for i008) in an action 
of debt on bond, conditioned. for payment of money 
only, and the judgment being affirmed; afterwards a 
wirit of error was brought. in the Houſe. of Peers; and 
the plaintiff in the original action being about to take 
out execution againſt the defendant for not enter- 
ing ball, accotding to „tat. 3 Fac. c. 8. ſect. 1. it was 
inſiſted for the defendant, that he having already en- 
tered into ſuch recognizance in this court before the 
| writ of error was allowed; that he was not obliged by 
this ſatute to give a new recognizance of bail, having 
already purſued the ſlatute by giving bail in that court 
, Where the judgment was given; and it would be very 
: bard for him to be bound in two. recognizances for one 
and the ſame matte. 7 
Per curiam. We, after an affirmance in the Exche- 
guer Chamber, award execution, which we ought not 
to delay, without taking new ſecurity for the damages 
and coſts. This act is a reniedial law, and is to be con- 
ſtrued equitably. It is conſidered as a judgment and 
record in this court, after it is affirmed in the Exchequer - 
Chamber, for the wit of error returnable in purliament 


—— —— 


is always directed to the Chief Juſtice of this court, and 
gat -: 


he carries up the records, 


. 8 And 


0 
4 


+ Baſl-Bond, 


And there is no manner of inconveniency in enter- 
jng into tio recagnixances, for both are the ſame with 
wy to the plaintiff in error, becauſe by the late 


| 


at, he has a proper remedy, if the plaintiff in the 


rioinal action takes out execution for ü 
2 it would be very inconvenient for him to be 
layed by a 
22 4 make ſatisfaction for his loſs. ; 
Heb. 24. in Luck's caſe an executor was obliged to give 


more than is 


writ of error, and to have no ſufficient 


bail in the Chamberlain of London's court, and likewiſe 


hail for the ſame thing in the ſp:ritual court, and fo 
double bai; and this was warranted only by a parti- 
cular cuſtom in Landon, which is not to be favoured 
ſo much 1 a general /lat. made for the advancement of 
juſtice: 
this court, or elſe execution was to be awarded. Vide 
Mod. Rep. vol. 8. p. 79. | 


Hilary, | 13 Geo. Gabriel Johnſon v. James Laſerre. 


On a writ of error brought on a judgment on a ci. 
face ſued out in the C. B. by the defendant, on a recogn:- 
zance for 440 l. entered into by the plaintiff to the de- 
fendant, in the C. B. who'prayed oyer of the recogmzance 


the party was ruled to put in net bail in 


and the condition; which condition recited, that H. H. 


and T. his wife, executors of J. L. had ſued out a writ 
of error, returnable .in this court on a judgment 


recovered in the C. B. by Laſerre againſt H. and his 


wife: if therefore the ſaid H. and his wife proſecuted 


the writ of error with effect, fc. and paid the ſum re- 
covered, and alſo the damages and coſts that ſhould be 
awarded if the judgment ſhould be affirmed, &c. that 
then, &c. and after oyer obtained, the ſaid plaintiff 
pleaded in bar of the ſci. fac. flat. 16 & 17 Car. 2. 
cap. 8. to prevent arreſts of judgment, and ſuperſeding 
executions, and'the proviſo therein, that the a& ſhould 
not extend to any writ of error to be brought by an 
executor, &c. and on demurrer, judgment was given 
for the plaintiff Laſerre, in the C. B. 

The council for the plaintiff in error inſiſted that ex- 
ecutors, by „at. 16 & 17 Car. 2. were not obliged to 
enter into recognizances. on Writs of error brought by 
them on indictments obtained againſt them, and that 
this appearing to be ſuch a recognizance, was void. 
Per curiam. If a perſon will voluntarily enter into 
ſuch a recognizance,. it is good at common law. Judg- 
ment was therefore affirmed. Vide Raym. vol. 2. p. 
1459. Strange, vol. 2. p. 745. | 


Hilary, 2 Geo. 2. Gomez Serra V. Munez. 


On a writ of error brought on debt on a bond, the 
bail are to be bound in double the penalty reco- 
vered ; but by the courſe of the court it is ſufficient 
if they juſtify in double what is really due. Vide Stra. 
vol, 2. P. 821. 


Trinity, 16 Geo. 2. Thrale v. V, aughan. 


The condition of a' bond was, that if the plaintiff 
furniſhed a third perſon's cellar with beer, the defen- 
dant would pay not exceeding 1000. The defendant 
pleaded that none was delivered; to which the plain- 
tiff replied, on a delivery to the value of 80 /. to 
which the defendant demurred: and judgment was 
given for the plaintiff. 45 1 | 

On this judgment error was brought, and bail not 
being put in, execution was taken out. And now, on 
conſideration of „at. 3 Fac. 1. c. 8. where the words 
are, bonds for the payment of money only, the court ſet aſide 
the execution : for this is by no means a certain de- 
mand, but reſts on a quantum meruit, and the ſum is 
only put into the "replication, in order to aſſign a 


breach; and the act being to reſtrain a fegal remedy, 


muſt be taken ſtrictly. 1 Keb. 613. Cartb., 28. 2 
Bulft. 54. 1 Leu. 117. Vide Stra. vol. 2. p. 1190. 


Trinity, 4 Geo. 3. Bialſon, Eſa; Adminiftrater, Kc. 
v. Mditel, En I 


On a rule to bew a why the return of the 
writ of cap. ad ſa. iſſued in this cauſe ſhould not 
be ſet aſide, and the proceedings againſt the bail of 


— 


I 8 3 


the defendant ſtayed with coſts, , to | be taxed by 


the maſter, and in the mean time all proceeding: 
to be ſtayed. | 1 32 ed a bes 
The following queſtion came before the court, viz: 
** Whether the plaintiff in a writ of error brought 
on a judgment in an action of debt, commen- 
ced in this court on a former judgment recovered 
here by the plaintiff's inteſtate, in an action of debt on 
a bond conditioned for payment of money only, (which 
former judgment was confeſſed by a warrant of attor- 
ney) was, or was not, obliged to put in bail on ſuing out 
ſuch-writ of error, on flat. 3. Fac. 1. cap. 8.” ö) 
Lord Mansfield delivered the opinion ef the court, 
and declared that the opinion of all the judges had 
been taken on this queſtion, who were of opinion, 
that bail is not requiſite. on bringing a writ of error 
on a judgment in an action of debt founded on a prior 
judgment:” the rule was therefore made abſolute, 
without coſts. Vide Bur. vol. 3. p. 1545. 


- 


— 


Bail⸗Bond. 
ä Hilary, 13 V. z. : Ingram v. Foot. 


Holt, Chief Juſtice. Proceedings cannot be ſtayed 
on a barl-bond till other bail be put in and juſtified, if 
excepted againſt. Vide Mod. Rep. vol. 12. p. 611, 


Hilary, 13 I. z. The King ve Dawes. . 


An attachment iſſued out of this court againſt the de- 
fendant, for a contempt committed by him, directed to 
the ſheriff of Cumberland; on which the defendant be- 
ing arreſted, the ſheriff of the ſaid county took a bail- 
bond, in which perſons very ſufficient were bound for 
his appearance at the return of the attachment, and let 
him go at large. The defendant refuſed to appear at 


the return of the writ, which was on Friday next after 
the morrow 0 | 


of the Holy Trinity laſt paſt ; on which the 
ſheriff} was amerced, though he offered the plaintiff in 
the action to aſſign to him the bail. bond, which he re- 


fuſed, alledging that the ſheriff could not take a bail- 
bond on an attachment, 


n which the þer;f;, think- 
ing he was oppreſſed, moved this court to compel the 
plaintiff to accept the Mgnment of the bail bond: and 
his council urged, that it was very reaſonable that ſuch 


a rule ſhould be made; for the ſheriff is compellable 


by the ſlatute to Jet a man arreſted on an attachment go 
at * on a bail- bond given; and when he is at large, 
the Heri cannot ſeize him again after the return of 
the writ; and conſequently it is not then in his power 
to bring him in at the return of the writ: it will then 
be very hard, that when he has done his duty, and no 
more, he ſhall be liable to amercements for not doing that 
which the /aw ſays he cannot do lawfully. That no ac- 
tion lies againſt him in ſuch caſe appears from, 2 Saund. 
54. Poſterne v. Hanſon, and 1 Sid. 23. and if no action 
lies, he ought not to be amerced for it. But not allowed. 
Per curiam. This court cannot make a rule, that 
the plaintiff ſhall accept the 1 of the bail- 
bond; for he may either accept of it, or proceed againſt 
the ſheriff by amercements ; and the ſheriff may reim- 
burſe himſelf, by ſuing the ail. bond; and if the bail. 
bond is not ſufficient, (as here it was but for 40 J.) 
he is without remedy. But it was clearly agreed, 
that he may take a bail-bond on an attachment. See 
Stile, 212, 234. Burton v. Low. 2 Vent. 237. contra. 
3 2 06s 2 1 Riccards. e e 
terwards, on the laſt day of the term, the council 

for the ſheriff ſhewing to the court that this was a hard 
caſe, and that Dawes was in town, the coutt granted 
a tipſtaff to bring him in during the /itting of the court, 
but he could not be found. And ſo nothing was done 
for the relief of the ſheriff, Vide Raym. vol. l. p. 722. 


Eaſter, 13 W. 3. Pickering's Caſe. 


Per curiam. Let the bail taken by the ſheriff: be ever 
ſo good, yet the plaintiff may refuſe an 4 tenment of 
the bail-bond, and proceed againſt the ſheriff by gmerce- 
ments ; therefore it behoves him to take good bai: it 
is true, the ſberiſf ſhall not be brought into contempt for 
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him, and the Serif may proceed on the bail-bond ; 
the plaintiff, b. 71 6. c. 10. has his election 
of bail or amercement. Vide Mod. Rep. 12. p. 447+ 


Michaelmas, 1 Aun. Then v. Ballard. 


_ A motion to ſtay proceedings on a bail-bond'for 
want of hail above, the defendant produced a releaſe 
under the ſeal of the plaintiff; and thereon the plain 
tif's attorney ſuſpecting it, conſented to deliver a de- 
claration forthwith, and that the defendant ſhould 
plead the releaſe, and ſo try it; which being done, 
the plaintiff was 5 at the trial; but afterwards it 
being diſcovered to be a notorious forgery, a motion was 
made for a new trial: but the court ſaid, they could 
make no rule in this cafe, the plaiatiff being out of 
:ourt on the nonſuit; but fince the rule to ſtay proceed- 
ings on the Bail-bond was not abſolute, they ſaid the 
cauſe was ſtill before them: and therefore granted a 
rule for the defendant to cauſe why proceedings 
ſhould not go on. Vide Mod. Rep. vol. 7. p. 54. 


Michaelmas, 1 Ann. Fiſh v. Horner. 


Per curiam. If a plaintiff accepts of an a/ionment of 
the hail bond, and the defendant puts in the ſame baz/ 
that were put into the eri at > ak return of the writ, 
the plaintiff can not except againſt them; but it is other- 
wiſe where he has not taken an Mgnment. 

It is a ſtanding rule of this court, that in a country 
rauſe, after an Me, or in a town cauſe after tꝛuo terms, 
proceedings are never ſtopped on a bil. bond on filing 
rommon bail. Vide Mod. Rep. vol. 7. p. 62. i 


Michaelmas, 1 Ann. How v. Granville. 


Per curiam. After an aſſignment of 2 Bil- bond, if the 
defendant puts in the ſame bail that are put in to the 
ſheriff, the plaintiff cannot except againſt them; 
etherwiſe, if he has not taken an aſſignment, and on an 
action brought A the bail, they are not held to 
bail. Vide Mod. Rep. vol. 7. p. 117. 


Trinity, 2 Aun. Grovenor v. Saame. 


On a bill of Middlſex, taken out a ainft three, 
with an ac etiam, in debt on a bond by them jointly 
and ſeverally entered into, the ſheriff took one bail-bond 
for the appearance of all three; and there being no ap- 
pearance, the plaintiff took an affgnment of the bond, 
and now moved to have the ſheriff amerced. 

Firſt, It was agreed that the bail. bond was not ac- 
cording to the ſtatute, being for a joint appearance of 
three ſeveral perſons. THE 

Halt, Chief Juſtice, ſaid, it had been adjudged in 
the time of Glyn, Chief Juſtice, that if the Sheriff 
takes inſufficient bail, and has not the party at the re- 
turn of the writ, an action would lie againſt him; but 
the contrary has been held ſince in the C. B. it was in- 
deed always agreed, that an action would not lie for 
taking inſufficient baz/; but it was not fettled whether 
it would not lie for taking inſufficient hai, and not 
having the party at the return of the writ; for though 
the Hatute commands him to take reaſonable bail, yet 
if he has not the party, he ſhall be amerced, and the 
| flatute does not exempt him from that: the writ was 

in a pow of treſpaſs, and alſo to a b#l/, &c. and the 
bail-bond was to appear in a plea of treſpaſs only, and 
held good in Hale's time: and though the clerks faid 
they knew the ſheriff amerced after an afignment of a 
bail-bond, yet Holt, Chief Juſtice, ſaid, he had known. it 
denied; and ſo held by the other judges. 

If a perſon accepts of an 'afignment, and the ſame. 
perſons are put in as bai/ to the action who were bail 
to the ſheriff, he cannot deny them. | 

Holt, Chief Juſtice, If the ſame perſans that were 
bail to the ſheriff become Bail to the action, and the 
plaintiff excepts againſt them, and they do not juſtify on 
ſuch exception, he may go on with amercements againſt 
the eri Hide Mad. Rep. vol. 6. p. 122. 


4 
not bringing in the body; but the only way is, to amerce | 


—— 


. OC 


reagy to verify, 


be avoided. And 
cuſtody, and are attached, 


Eafter, 3 Ann, Shuttle v. Wad. 


Per curiam. Anciently chere could be noproceetings 
on a bail- bond till the neut term, and it is a 

grievance to put it in ſuit till after a convenient time, 
though it has been otherwiſe practiſed in the G. B. 
File Mot. Rep. vol. 6. P. 1 32. a" 1 2 


Micheeimas, 3 don. Age, v. The Bb, 


eſexs 


The plaintiff took out a writ againft J. S. and de- 
livered it to the defendant, to be executed: on the 
arreſt, the Ball- bond, taken by the officer, was to ap- 

ar at the ſuit of Bernardi/tant, and bai) was put in 
by that name; and after a reddidit ſe, i. e. he has ren- 
dered himſelf, by the ſame name, the plaintiff ſued the 
ſheriff for an os | 23 „ 

The court was moved, that the bazl-piece, and red- 
didit ſe, might be made according to the writ. 

Per curiam. It cannot be; for the hail muſt be ac- 
cording to the haz/-bayd, and not according to the 
writ, or the return of it; and though it be an error 
the writer of the bond, yet we cannot help it, J 
Mod. Rep. vel. 6. p. 309. 

. £afler, 4 Ann. Butler v. Rolls. 

The defendant was ſued on a ba:l-bond, to which ae- 
tion he pleaded, and bad notice of trial; and then he 
moved to ſtay proceedings on the baz-6:nd, on bring- 
ing the principal, intengſt, and cots, into court; which 
was granted, fo as he brought it in by ſuch a time, that 
the plaintiff might not be delayed of his triai, or 
otherwiſe the plaintiff ight proceed. b 19 
Holt, Chief Juſtice, The aucient practice was, that 
a hail-bond could not be put in ſuit till a rule was had 
to amerce the ſheriff for not having the body at the re- 
turn of the writ; and the cowſe now is to ſtay pro- 
ceedings on the baz/-hbond, if there is no return of a 
cepi corpus. Vide Salk, vol. 3. p. 56. e 


Hilary, 7 Ann. Sumner v. Perryman, 1 29% 


In debt for 60 JI. on a bond dated 16th. of uguft 
1706, on oyer of the condition, it was ſet forth in theſe 
words, © The condition of this obligation is ſuch, 
that if N. H. do and ſhall appear before the Mayor, 
Aldermen, Bailiffs and under Steward of the boroug, 
of New Windſor, at the next court of record, to be 
held at the Guilaball of the ſaid borough, on the 1975 
day of Auguf in/lant, there to anſwer to W. D. B. C. 
and B. 7. in a plea of traaſ on the toſs, then this 
obligation to be void, or elle to remain in full foree, 
Sc. The defendant pleaded in bar, that he was a ſer- 
vant to NV. H. and that he was employed by H. in 
overning a barge loaden with ſeveral people's goods, 
rom Oxford to London, and that in his voyage on 


the River Thames, near New I inaſor, the hailiff of 


New Windſor pretending to have a proceſs againſt NM. 
H. and power and authority ta attach the goods of 
the ſaid H. did attach the barge then being in the cuſ- 
tody and government of the defendant, of which the 
ſaid H. was maſter; and fo hindered and detained 
them from going their voyage, and 'refulcd to let them 
go, uglels the defendant would give the ſaid 4ond'to 
the ſaid bail; ſo that the ſaid defendant, to: free 
the barge, and that he might deliver the goods. to the 
owners, gaye the ſaid hong. with the aforeſaid copdi-. 
tion; when indeed no bailiff ought to take ſuch hand; 
end that it was toak extorſwely, Sc. and this he is 
c. do this plea the plaintiff demurs 
and the defendant joined in demurtrer- . 
Per Holt, Chief Ju ice. The defendant having ſub- 
mitted to th&#roce/s, let it he rig, ar wrong, the b, 
which he Wr be a good 8 and hall not 
a 1 goods of a dtranger are in my 
0 MEN ch 9721 do not r — 
ive a bail. bond, their being the goods of a ſtranger 
ſhall not avoid the bai bend | bath! $5 had taken 
it under colour of office, when there was no proceſs at all, 
it had been void by the ſtatute, ve; 
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Powell, Juſtice, ſaid, a man cannot Sy, his bond 
be julyment was given fr the plain” Fade to 
Rep, vol. 11. p. 201. ad | | 
. Eofter, 5 Ain. | Buſhell v. H 5 

In debt on a bail. bond, as aſſignee of the Sheriff of 


Suſſex, according to the late act of parliament ; the | 


plaintiff declared grnerally, without ſhewing the matter 
pecially, that it was a ſheriff's bond, which by the 
late act is afſignable ; to which there was a demurrer. 
Per curiam. It ſhould have been ſhewn that it was 
a bond alſignable and when the plaintiff 's council 
found the opinion of the court was againſt him, he 
prayed to diſcontinue, which was granted, on pay- 
ment of cas. Vide Mod. Rep. vol. 11. p. 170. 


| Michaelmas, 12 Ann. Seſtern v. Cibber. 


There was an action of debt on a bond brought by 
the plainfiff as a/fignee of a bail-bond, and on demurrer 
theſe aobjections were taken to the declaration, 

iſt, That the breach of the condition was ſet forth 
to be, his not appearing according to the requiſition of the 
writ, and according to the form F the writ, whereas 
it ought to have been, his not appearing at the return 
of the writ. 1 Lev. 145. 3 Lev. 243. : F 
_ 2dly. It was ohbjected, that the very foundation of the 
action, vix. the breach, was ſet forth by way of reci- 
tal; when alſo he did not appear which ought to have 
been expreſsly averred, that ſo the defendant might 
have the liberty of traverſing it. 2 7 
 3dly. It was not ſet forth on what day the writ 
was returnable; and then it does not follow whether he 
did or did' not appear according to the requiſition of the 
writ, conſequently it does not appear whether the 
bond was, or was not forfeited. | | 

Per curiam. This caſe differs very much from the 
caſe of a ſheriff ſuing this bond for himſelf; for there 
he has nothing to do but to declare on the bond: but 
where the action is brought by the afignee, there it is 

the forfeiture a ey the action, which here is the 
non-appearance, and is a matter traverſable, and muſt 
not be ſet forth by way of recital, but muſt be poſi- 
tively averred. ons | | 
It is true, that the declaring in an indebitatus afſump- 
fit is when alſo he was indebted: ſo in a bond. 

But then in the firſt caſe it is the promiſe, and in the 
ſecond the breach of the condition, which gives the ac- 
tion; both which are. always poſitively averred, and 
not ſet forth by way of recital. Th | 

Parker, Chief Juſtice. It is not true, that there is 
no traverſing what is only ſet forth by way of recital; 
for the pleas of non ſump and non eft fadtum are both 
of them pleas that traverſe matters in theſe reſpective 
actions, that are pleaded by way of recital; beſides, 
the return of the writ not being ſet forth, is a fatal ob- 
jection. Vide Mod. Rep. vol. 10. p. 191, © 


Hilary, 1 Geo. Kitton v. Fag. 


This caſe was; one H. Hamlin, high-ſheriff, did. 
by a legal inftrument, make Lancafter his under- 


ſheriff, in truſt for Altham, who had been under-ſhe-- | 


riff the year before; neither Altham nor Lanca/ter took 
the oaths required by flat. 27 Eliz. c. 12. after Ham- 
lin's year was expired, and a new ſheriff appointed ; 
Altham makes an aſſignment of a bail-bond; and the 
queſtion was, whether A/tham had ſuch an authority, as 
that his aſſignment of the bar/-bond was a good aflign- 
ment within the ſtatute for the amendment of the law. 

The plaintiff's council argued that this aſſignment 
was good, : | "x 6 

This caſe turns on two point? | 

iſt, Whether it is neceſſary that this aſſignment 
be made by the high-ſheriff in perſon? 
_ e2dly. If it be not, whether this. aſſignment being 
made by Altham, the under-ſheriff, de facto, be not 4 
good afignment? pe: 251% 

It was formerly a doubt, if the ſheriff returned a 
cepi corpus, 85 he muſt, notwithſtanding by Hat. 23 

« 6, c. 10. he * obliged to take bail) and 


bas not the | 


not 


As to the objection that may be made, that the cir⸗ 
cumſtances required by the act of parliament to be ob- 
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body in coutt at the day of the returti, whether he was 
liable to an action. The law was not e . th ' 
en it Was 


point till 21 & 22 Car. 2. See 1 Vent. 55. w 


1 


reſolved. that he was not liable to an action. 


In the ſtatute for the amendment of the law, tho 


the under - Iheriff is not mentioned, yet he is far from 
being excluded; he may poſſibly de include under 


the words, ether officers.  _ n +09: 4.4/0 

In all miniſterial aQs, whatever is done by the 
under-ſheriff is of the ſame authority as if done by the 
ſheriff himſelf, _ 3 3 

Aſſignments of bail-bonds to the plaintiff are no new 
things. It was a common practice before the ſtatute ; 
and though in ſtrictneſs of law a bond being a cheſ in 
an adlion, ſuch affignments were not good, yet ſuch 
aſſignments have been taken notice of in courts of 


law, and not ſuffered to be evaded. Faſter v. Jacſſon, 


22 Car. 2. 7 * i oo 
This act is not in nature of an authority to the ſhe- 


riff, but a judgment in parliament, that the ſhe- 
riff ſhall do it, and he is liable to an action if he 


does not; and in Chancery he may be compelled to à 
ſpecific performance, according to this act of parlia- 
ment. . ö 5 4 Kun . | | 

There were two reaſons for making this act; the 
one to obviate the abuſive practiee of ſheritfs in releaſ- 
ing theſe bands; and thereby depriving: plaintiffs. of 


the advantage of them, for whoſe ſecurity alone they 


were taken. The ſecond reaſon was, to remove the 


chicane of the law, that theſe bonds were not aſſign- 
able, becauſe choſes in action. 


Had the ſtatute only made the bail. bonds aſſignable, 
and not ſaid by whom, the law would have ſaid, that 
the ſheriff was the perſon to aſſign it. 

If the ſheriff dies before aſſignment, muſt not the ex- 
ecutor of the ſheriff aſſign it | 4 


101 


ferved in aſſigning, make it neceſſary for the ſheriff to 


do it in perſon: it may be anſwered, that the reaſon 


for preſcribing theſe circumſtances was only to make 
the aſſignment more effectual, and to diſtingulſh tha 
aſſignments by virtue of this act, from thoſe in uſe 


before; and may therefore be compared to fines} 33 


£ . 


Co. 88. But no deſign, to abridge the power of the 
under- ſheriff. v ite! ET 


HI. $4.3 i 23k T4 dv i 
An under- ſheriff, by virtue of his office, is included 


| in ſeveral acts of parliament, though not named. Stats: 


Meſim. 2. c. 11. 2 Edw. 3, Co 17. 1 Weltm. 2. 0. 18. 


| Elegit, Fitzh, N. . 266. 5. 4 Co. 64. 'Fullwood's & Je, 35 


Execution is the end and life of the law. 5 Co. DD 


92. This is a mechanical part of the ſheriff's offices 
Cro. Car. 26. N Y ? wok nat -"_ EIS 


As to the ſecond point, it amounts to no more than 
this, whether all acts done by one that appears and. 


acts as under-ſheriff, ſhould be void for want of ſome 


circumſtances, that none- think themſelves obliged to 


1 into, and concern the under-ſheriff only. 


'hough there be an under- ſheriff legally appointed, 
yet the not appearing nor acting makes no alteration 
at all ia the ,k... 333 

A gaoler de fa&o is bound to take care of the priſona 


ers; and generally the law is fo, that acts done by thoſe: 
reputed in authority are good. 2 Iaſt. 381, 382. Cro. 
Eli. 699. Harris v. Fay. Moore, 112, Cro. Elia. 34. 


— 


v. Howell, and others. 1 Keb. 357. If acts of 
under-ſheritts de facto were void, in ſo many acts 
of parliament relating to ſheriffs, ſome care would very 


probably have been taken about it. 


The defendant's council inſiſted, that the oath to 
be taken was an oath of office: that Lancaſter was in 
a legal manner conſtituted under-ſheriff; but that 
4 had no deputation at all, and was a mere in- 
truder. Je N | „ 

He inſiſted, that ſuppoſing the aflignment performed 
during the year of Hamlin, might have been good, yet 


it would not now, being performed' after. Moore; 


112. Yelv. 44. 2 Cro, 73. Moore, 757. 34 H. 65. 


5 3, 6. 1 Roll. Abr. 894. 1 


ticu 


He took this difference, where a ſtatute appoints * 


4 to be done by the ſheriffs, and preſeribes no par- 
ar manner for the doing of it, that makes it ne- 
ceſſary to be a — act; there the under- ſheriff may 
do it, though t 11 is only mentioned: but where - 
3 the 
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bond was made material, which the court held to be 


ne manner and circumſtances, injoined and preſcribed 
y the act, make it a perſonal act, there the under- 
eriff catinot perform it; which difference anſwers 
all the inſtances drawn from acts of parliament. _ 
Then he inſiſted, that the ſtatute injoining the 
afigniment to be under the hand and ſeal of the ſheriff, 
made it a, perſonal act. Po e 
Indeed, in Engleficld's caſe, 9 Co, Rep. 11. it is held, 
that tendering a ring is no perſonal act; but then it is 
reſolyed in the Duke of Norfe/#'s caſe, there quoted, 
that the uſes being revocable by writing under the 
proper hand and ſeal of the duke it was a perſonal act, 
and, not capable of being performed by any body elſe. 
This caſe is exactly the ſame with that at the bar, ex- 
cept the addition of the word preper, which accord- 
ing to 1 Mod. 40. and 1 Vent. 128. makes no difference 
NA | Uber e N ht 
If the ſheriff dies before aſſignment, his executo 
cannot do it, this being a caſe omitted; and the plainti 
muſt ſue in the ſheriff's name as at common law be- 
fore, this act. Adjourned. Vide Mod. Rep. vol. 10. 


p- 288. 
po Trinity, F Geo. Watkins v. Parry. 


In debt on a: bail-bond, the defendant traverſed the 
arreſt of the principal; and on demurrer judgment was 
given for the plaintiff; for otherwiſe this will be a 
way to avoid all bail-bonds-that are civilly taken, with- 
out expoſing the party by an arreſts Yide Strange, vol. 


1. Pp. 444+ 


Trinity, 7 Geo. Watkins v. Marſhe 


An action having been brought by the aſſignee 
of a bail-bond, on at. 4 & 5 Ann. the defendant 
pleaded, that the principal was not arreſted by the 
ton, at the ſuit of the plaintiff, by virtue of the 
. as in the declaration mentioned; to which the 
laintiff demurred. The defendant urged, that there 
is a condition precedent in the ſaid fat. if the . 
he arreſted : but judgment was given for the plaintiff. 
Her curiam. The defendant firſt pleads flat. H. 6. 
and ſays, by Dn, that this bond was taken of 
the ſheriff. ofczally, and then pleads the above plea, 
The words are, F any perſon ſhall be arreſted, by writ, 
Bill, or proceſs, and the ſheriff fall 7 ſo the laſt 
words ſay only, where a proceſs is taken out; and it 
would be ſtrange to ſay, no bail- bond ſhould be affign- 
ed, but where the party is actually arreſted, though 
he ſhould appear without an arreſt. The ſame judg- 
ment was given in the caſe of Haley v. Fitzgerald, 
Mich. 12 Geo. Vide Forięſcue, p. 364. | 


Michaelmas, 7 Geo. . ence of the Sheriff, v. 
54 Md. | 8 | 


In an action on a bail. bond, the condition of the ſaid 
band was, to appear on Saturday next, after eight days 
of the ay ray of the Bleſſed Virgin, and the term 
ended on Friday, which was the day before; and this 
appeared in the declaration brought by the aſſignee of 
the bail. bond: the defendant pleaded nil debet, to the 
bond; to which the plaintiff demurred. 

Per curiam. Nil debet is no plea to a bond, but a 
writ to appear out of term is a void writ, and ſo is the 
condition of the bond; and therefore the plaintiff has 
no cauſe of action on his own ſhewing. Vide Forteſcue, 


P. 363. { | 
Eaſter, 8 Geo. Belgardine v. Preſton. 


In debt, brought by the aſſignee of a bail. bond, the 
writ. appeared to be returnable in eight days of Hilary, 
which was the 23d of Fan. and the bail bond was ſaid 


to be taken the 17th of December before the return of 


the writ; the defendantipleaded fat.” H. 6. and that 


the bail-bond was taken, to wit, at a certain place, on 


the 25th of January, after the return of the ' writ; 
abſque hoc, that the bond was made the 17th of De- 
cember, at Weſiminſter.. © | 

On demurrer, judgment was given for the plaintiff; 
for, per curiam, the plea, makes the place where the 


| 


x 


|; 


g 


= 
. 


naught. | F 
And, per curiam, Though the bond was made two 


notice of. Vide Forteſcue,' p. 363. 


illers, v. Manning. 


Trinity, 8 Geo. Hange, Aſignee of Caſewell, and 


An aQion being brought on an e/fonment of a bail. 


bond, the defendant pleads, that at the time of the 


affegnment they were not ſheriffs, but out of their office, 


and two other perſons were ſheriffs at that time: the 


_ plaintiff demurs, 


Per curiam. The plaintiff ſhall have judgment; 
the a//ignment is good, and the deſcription of the party 
and ſheriffs good likewiſe. Vide Forteſcue, p. 364. 


Trinity, 9 Ges: Tucker v. Goldburne. Error. 


An action of debt was brought on an aſſigument ot 
a bail-bond taken by the Heri, who had arreſted the 
defendant on a capias, Ic. and on a demurrer to the 
declaration, it was objected, that the plaintiff had not 


ſet forth the capias, or the ze/fe or return of any capias, 


as he ought to have done; and the court of C. B. be- 
ing of that opinion a writ of error was brought in this 
court; but the judgment of the C. B. was affirmed, 


for it is the capras which gives life to the bond. Vide 
Mod. Rep. vol. 8. p. 78. | 


Chr i/tmas, 


Eaſter, 12 Geo. Peedle, Afignee of the Sheriff, v. 


An action being brought on an aſfignment of a bails' 


| bond, the defendant pleaded at. H. 6. and ſays, it 


was a bond made for eaſe and favour, and therefore 
void: to which the plaintiff demurred. | | 
Per curiam, The plea. is not good; for ſince the 
ftatute, the plaintiff ſets out the proceſs, and the 
bond, and that the bond was to appear only at the re- 
turn of the writ, and the defendant affirming that it 
was a bond tor eaſe and favour, ought'to have traverſed' 


the condition ſet out by the plaintiff; © befides, here 
are two affirmatives only, Which cannot make a 


i/ae; and where a condition of a bend is ſet out to an- 


wer the plaintiff in à plea of treſpaſt, and alſo to a bill 
for 200 J. and does not tay, to 2 the ſaid plainti 
yet it is well; for it cannot be to a bill tò be exhibited". 


by any other perſon. Fide Porteſcue, p. 365. 


| Eafter, 1 3 Geo. Gregſon v. Heather. 


In debt, on an affignment of a_bail-bond, brought in 


London; in the declaration it appeared the bond was 
made in Surry, and that the * nor by the ſheriff 
of Surry, was laid in London; it was held well: for 


the action is brought on the aſſignment. Vide For- 
teſcue, p. 366. 


_ Trinity, 13 Geo. Robinſon v. Taylor. 


In debt, on an aſſignment of a Bail. bond, if there is a 
profert to the bond, it is enough, and there is no occa- 
ſion to name witneſſes. Vide Forteſcue, p. 366. 


MMiebaelnas, 1 Ges. 2. Studley v. Sturt. | 
The writ was returnable on Wedneſday, and the 


* 


bail-bond was aſſigned on the Monday following; the 
court held the plaintiff was too ſoon by a day, for 


that Sunday was not to be reckoned as a day. Vide 
Strange, vol. 2. p. 1782. | | 


| Hilary, 3 Gee. 2, Nott. v. Stephens, 


An action being brought by the executor of an 


aſſignee of a bail: bond, it was objected, that the act ſays 


the aſſignee ſhall bring an action, Judgment for the 


plaintiff ; it is an intereſt veſted; which will go to the 


executor, /ide Forteſcue, p. 366. 


7 1 $1 Hilary, 


days after the return of the writ, yet it is yore : bee 
| Cauſe the defendant has four days to put i bail, by 
the practice of the court, which the court will take 


Hilary, 3 Gave 3. Fenyns v. Gooftrey. 


In debt, on an qffignment of a bail-bond, it appeared 
on the face of the declaration, that the ac etiam was for 

ol. and the bail-bong: for, 40 l. ſo bail was taken 
in a greater ſum than the debt, contrary. to the act. 
The declaration was demurred to, and the following 


exceptions taken; iſt, that the plaintiff bas not ſet out 
that the writ was indorſed; but this exception was over- 
ruled: 2dly, that the hail- band bring or more than | 


the ſum in the writ, vacates the be 


Per curiams  - 


but this hond is not void; and the act makes it only a | 


miſdemeanour in the officer, and the act is only di- N iflued out of any court, but only ſued out of the 


ectory. The court of Excheguer were of the ſame 
opinion: Vide Forteſcue, p. 368. | 


Hilary, 3 Geo. 2. | Fromanteel v. Williams. 


of a bail-bond, flat. H. 6. and fat. Geo. I. were pleaded: 
the indorſement of the writ being ſet out different from 


the ac etiam, the plaintiff had judgment. ide For- 


teſcue, p. 367. 16 
Hilary, 3 Geo. 2. ' Watkins V. Harris. 


In debt brought by the Aigner of William Marris, | 
bailiff of the loten of the dean and chapter of Net- 
| objected, that it was not ſaid, that the 
Anſwer, it is 


minſter, it was 
aſſignment was under hand and ſeal, Anſiuer, 
ſaid in the declaration, the affignment being gillat, et 


atte/iat. Held well, becauſe in the very words of the | 


ſtatute, Vide Forteſeue,' p. 367. 


 Michaelmas. 3 Geo: 2, A Mi in alias Peters and 
Others, v. Sir William Kaltes 5 Error. 


On a writ of error brought on a judgment by 111 
dicit in debt on a bail. bond in the penalty of 5007. 
obtained by the plaintiff and others, I the de- 
fendant, as aſſignees of the Sheriff of Gloucgſſer. 

The error aſſigned was, that the plaintitrs did not 
ſhew that the ſheriff aſſigned the: bond to them, by in- 
dorſing the ſame, and atteſting it under his hand and 
ſeal, in the preſence of two or more credible wit - 
neſſes, according to the words of ſlatute 4 Ann. 
cap. 16. but only alledged that the ſheriff at the requeſt 
and coſts of the plaintiff in the ſuit, according to the 
form of the ſtatute, in that aaſe lately made and pro- 
v did aſſi gn to the: plaintiffs the ſaid nl. 

he 1 the plaintiff in error inſiſted, that 
it was not ſuſſicient, without ſhewing particularly 
that the bond was aſſigned, as the act directed, by in- 
dorſement, gc. | : wal 

The court unanimouſly over-ruled this exception, 
and ſaid, that all defects which would have been aided 
by a verdiR, are aided after judgment by nil dicit, 
by flat. 4 Ann. cap. 16. for the amendment of the law 
and it being expfeſsly alledged, that the bend was al- 
figned according to the form. of the flatute, therefore the 
judgment was affirmed. Vide Raym. vol. 2. p. 1534. 


Eafter, 4 Geo. 2. Mayhew v. Maybew. 


Nil debet pleaded to an aflignment of a bail-bond; | 


held not a good plea. Vide Forteſcue, p. 367. 
Hilary, 5 Geo. 2. ; Vaus v. Hall. | 


In an action on the caſe, on an «ffgnment of a Bail. 
bond, it was ſet out in the declaration, that the bond 
was offgned. to the uſe of the plaintiff; whereas the 
act is, /hall be afioned to the plaintiff, »- eb 

Per curiam. It is all one, and we hold it well. 
Vide Forteſcue, p. 369. anne 4 SLE 


Trinity, 5 Geo. 2. | Cook v. Broctbugu. 


In an action againſt the ſheriff of Middleſex, for an 


e/cape, the defendant. pleaded not guilty; and nothi 


appeared againſt the ſheriff, but that he took -a bait | 
bond, with one ſurety only in the bond, via. the party | 


himſelf, and another perſon. 


Batl-Bond, 


— — 


If it were void, it ougbt to be pleaded, | 


; LAS 5 4 
vol, 2, p. 1262, mn 


187 


Per curiam. It is well ; and as to his not appearing 
at the day, no action will lie againſt the ſheriff, but 
be muſt be amerced. the caſe of a Bail. bond, the 
ſufficiency of the bail is not traverſable. Vide For- 
teſcue, p. 369. WR. OT OY a” | 


Hilary, 8 Geo. . Derby v. Roſe. 


A bail bond was given to the gaoler of the Marſbal ſea 
priſon, after. oyer of the bond, and condition, he plead- 
ed flat. 23. H 6, and that A. B. ſued out of the pa- 
lace of the King at He/tmin/ter, held in Southwark, It 
was objected to the plea, that it is not ſaid that the 


lace inſtead of the court of the palace, 


Per curiam. It is wrong. The plaintiff accordingly 
had judgment on the bond, though a Marſhal's cout 


I bond. Vide Forteſcue, p. 370. 
In this caſe, which was an ation brought by the affienee | | | 


© Eater, 8 Geo. 2. Derby v. Hamond. 


In an action on a bail bond given to the goaler of the 
Marſhalſea- priſon 3 it was objeQed, that it does not 
appear in the plea or declaration, that the bond was 
entered into to the plaintiff by the name of his office, 
but only to Fohn Derby ; ſo void by flat. 23 H. 6. 

Per curiam. No oyer is craved of the bord; ſo the 
original bond may be right, &c. it does not appear to 
be wrong. | 

It was then objected, that theſe bonds were not within 
the ſtatute ; but this objection was over-ruled ; and the 
plaintiff had judgment. Vide Forteſtue, p. 371. 


Michaulmas, 9 Gev. 2. Neat, affignte » the ber 0 
Le .* Midduſen, v. 2 4 for ff 


In the declaration, the affignment of the bail bond was 
ſet out to be atteſted in the preſence of one witneſs; 


_ naming him, viz. Jahn NMeaver. On nil debet pleaded; 


and demurrer, it was held wrong. According to the ſtas 


| tute, it ſhould be done in the preſence of two wit neſles : 


on which the plaintiff. diſcontinued, Vide Forteſcue, 
p-. 371. | | ö 


5 14 Geo. 2. Shuttleworth v. Piltington. 


A ſpecial original being taken out returnable Zefors 
the Lord the King, whereſaever he ſhould then le in Eng- 
land, the bail. bond was without the words where- 
Sc. and in an action on it, it was obje7:d; 
that by Hat. Hen. 6. (which was pleaded) the 


| ſheriff could take no band, but ſuch as was to appear 


at the place in the writ mentioned; whereas this 
might be to compel an appearance out of England, if 
the King ſhould happen ſo to be. ä 
Per curiam. There is no ſet form of words for 
theſe bonds, but if in ſubſtance they are to 2 pear ac- 
cording to the deſign of the writ, it is ſufficient. 2 
Cro. 286. 2 Vent. 237. 2 Show! 51. 2 Lev. 180. Trin: 
3 Geo. 2. Phillips v. Phillips in the Exchequer, on a 
uo minus. The plaintiff muſt have judgment. Vide 
trange, vol. 2. p. 1155. 


Michaelmas, 20 Ges. 2. Merryman v. Carpenter. 


The writ, was, returnable. in Egſter term, and a bail- 
bond taken thereon, the plaintiff never ſtirred till the 
24th: A O#ober, and then took an aſſignment; and 
ſpecial bail being put in the next day, the queſtion was, 
whether on ſtaying proceedings the bail bond was to 
ſtand as a ſecurity, N. defendant's council: in 
it ſhould not, becauſe the plaintiff did not deliver a 
declaration. de bene eſſa, as be might have done, ahd 
thereby quicken the, defenda g. TS: 

| Per ain. He was. not bound. ſo todo; and the 
defendant was in the:fir/i fault, whereby. the plaintiff 
had loſt a trial. So the defendant us forced to con- 
ſent to let the bail. bond ſtand- as -a\ſecurity; Nd Str. 
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Trinity, 31: Ges. 2. Cheſterton v. Middlebutft. 


On a bail-bond given in the court of the county 
Palatint' of Cheſter, in an action commenced. there, 
which was afterwards Migned by the ſheriff. to the 
plaintiff, who brought an action thereon in this 
court, the defendant put in ſpecial bail below to the 


action, and then moved the court to ſtay proceed- 


ings here. | | 7 3 
Per curiam. The bringing an action here is unfair 
practice, unleſs under ſpecial circumſtances to warrant 
ſuch proceedure ; as for example, the defendant's living 
out of the juriſdiction, &c. but that not being pretend- 
ed, they held that the plaintiff ought to have proceed- 


ed below, and therefore ſet the proceedings aſide in 


this court. Vide Bur. vol. 1. p. 642. 
Trinity, 6 Co. 3. Walton Afgnee, Ac. v. Bent. 


Per curiam. It is the ſettled pradiice, that an action 


on a hail- bond muſt be brought in the ſame court where 
the bail were taken; and in this cauſe the proceedings 
in this court were ſtayed, the ba:z/-bond on which this 
action was brought being on a proceſs out of the C. B. 
Vide Bur. vol. 3. P. 923. | f 


 Bailiffs. 


Michaelmas, 12 W. 3. Heliard v. ——— 


Per Holt. If a verdi& finds a perſon another's re- 
ceiver or bailiff generally, it ſubjects the defendant to 
account for the whole Kechhration ; but if it finds him 
receiver ſpecially as to ſuch and ſuch things, he is only 
accountable for ſo much as is found, Mod. Rep. vol. 
12. P. 420. ; 


Trevilian v. Pyne. 


In an action of replevin, the defendant made conu- 
ſance as bailiff to J. S. To this plea the defendant 
demurred: and on argument, the traverſe was held 
to be well taken; and a difference was made between 
an action of treſpaſs quare clauſum fregit, and an action 
of treſpaſs for taking cattle on replev#r. In the firſt 
caſe, if the defendant juſtifies an entry to the cloſe by 
command, or as bailift to one in whom he pa, the 
freehold to be, the plaintiff ſhall not in his rep 
traverſe the command; becauſe it would admit the 
truth of the reſt of the plea, viz. that the freehold Was 
in J. S. and not in the plaintiff, which would be ſuf- 


*. ficient to bar bis action, whether the defendant was 


impowered by F. S. to enter, or not impowered ; for 
it is not material that the defendant has done a wrong 
to a ſtranger, if it be none to the plaintiff: but in the 
other two caſes, if the defendant juſtifies taking my 


- Cattle as bazliff to F. S. in whom he lays a title to take 


them, as for diftreſs, or other cauſe, there it may be 
material to traverſe the command or authority ; for 
though F. S. had a right to take the cattle, yet a ſtran- 
ger who had no authority from him will be liable; ſo 
that both parts of the defendant's plea in this caſe muſt 
be true, and therefore an anſwer to any part is ſuffici- 
ent; the fame in treſpaſs for taking goods; otherwiſe 
in treſpaſs quare clauſum fregit. Vide Salk. vol. 1. 


Michaelmas, 1 Ann. Matthews * f Carew, 


In an aQion of treſpaſs for taking the defendant's 
tankard; the defendant pleaded that at a court-leet 
at W:iftminfler, a preſentment was made, that the plain+ 


tiff in a cellar within the leet did melt tallow, zo zhe 


common nuiſance, &c. for which he was amerced 5 5. 
by the jurors, of twhich he had notice, and that bein 
requeſted he did not pay the defendant, who as baili 
to the dean and chapter, by their order, diſtrained. 


ication © 


a5 _- Batliffs. | 


| 


Per curiam. iſt, It is nut ſufficient to-plead'a pręſent- 
ment was made, without averring in fact that he did 
melt, &c. for it doer not concern him whether the offence 
was done or not, ſince there was a preſentment * and 


the court took a difference between a replevin and ref. 


paſs; in the firſt, the bailiſf is an actor, and is to recb- 
ver, which ſhall be on the merits; but in "treſpaſs, as 
in this caſe, the bailiff is only to excuſe the” wrong, 
Vide 3 Cro. 885. 27 H. 8. 8. 3 Leon, 114. 
.. 2dly* The plea is naught, becauſe the defendant 
juſtifying as bailiſf, ought to have fet out ſome e/freat 
of the court, or warrant from the ſteward, and to hay 

juſtified under that. Vide Salk; vol. 1. pi 108, 


Eser, 10 Ann, Biſhop & al. v. Eagle. 
This action of account was brought by the preſent 


churchwarders againſt the former ones. They plead that 
the plaintiffs are no churchwardens. On ifſue joined, 


a verdict was given for the plaintiff; and judgment 


that they muy account. FH Trick 2 * 
Before the auditors the defendants pleaded, that th 
received ſuch a ſum of money as churchwardens throug 
a miſtake, when none was due to the pariſh; that 
perceiving the miſtake, they repaid the money; to 
this plea the plaintiffs demurred.... 1 
| Powell, Juſtice, was of. opinion in favour of the 
plaintiffs, for they might have pleaded this matter 
ſpecially, though they could not plead they were no 
receivers generally ena een 
Parker, Chief Juſtice, ſaid, admitting this to be a 
good plea before the auditors, it will be neceſſary for 
the churchwardens to plead ſuch a plea as ſhews them 
to be honeſt men, vix. not only that it was paid them 


by miſtake, but repaid; whereas taking it the other 
way, and to be a good plea in bar, a receipt by miſtake 


will be no receipt at all, and it will not be neceſſary to 
ſne w re- payment, but only that the money did not be- 
long to the pariſh; he therefore was inclined to ſupport 
the plea as far as poſſible. Beſides, had they paid this 
money to the pariſb before the knowledge of this miſ- 
take, the pariſh would have been charged with this 
money; repayment was therefore an act done in diſ- 
charge of the pariſb, and therefore a proper plea before 
auditors. 5 in Bos 306) 200 goon 
'The queſtion then was, whether or not the church. 
wardens, after 8 of the money to the pariſh; 
viz. the uſe for which they received it, and this before 
the knowledge of the miſtake, could have been charg- 
ed in an indebitatus aſſumpſit for the money? Powell and 
Parker, Juſtices differed; the former thought they 
might, and the latter, that they could not. 
There was another point in this caſe, viz. whether 
the churchwardens ſhould. be allowed their expences 
and ſurpluſage, in caſe their expences out balanced, 


Co * 

Per curiam. They certainly ſhould ;- for church- 
wardens are more than bare receivers; they are in all 
reſpects bailffs. SEP) SAY UN, ee 
The rule generally taken, that a bailiſf be allowed 
his expences and ſurpluſage in an action of account; but 
not a receiver; holds true only.of a mere receiver, and 
as to him, the reaſon is evident. But where the na- 
ture of the thing ſhews that the receiver muſt be put to 
trouble and expence, the rule is falſe. Vide Med. Rep. 
vol. 10. p. 23. 1 a 


Hilary, 3 Geo. 2. Wilſon v. Poulton, 


In trover brought by the plaintiff as adminiſtratrix 
of W. M. aſſignee of the eſtate and effects of E. P. a 
bankrupt, for ready money, to the damages of 6000 J. 
On nat guilty pleaded, a ſpecial caſe was made for the 
opinion of the court, x | 2 

That ZE. P. on the 7th of May, 1724. became a 
bankrupt, and a commiſſion iſſued againſt him on 
3d Auguſi following, by virtue of which he was de- 
clared a bankrupt, and the plaintiff's inteſtate was 
choſen affignee, and had an aſſignment. 

That 16th June 1724, the bankrupt's wife brought 
to the defendant 3082 l. 35. 11 d. of the bankrupt's 
money, and deſired the defendant to lay it out in India 


and South Sea bonds, that the defendant knowing of 
| „ f 18 : 


the 


Bailment. 


the bankruptey, and that the money was part of the bank- 


rupts effecis, received the ſame; and on the ſaid 16th 
and 23d of June, with part of the ſaid money, bought 
twenty South Sea and India bonds, and J. A. the defen- 
dant's | fl 
the money, bought ten bonds. more, and the defendant 
delivered all the thirty to the bankrupt's wife: that 
on the 2d of September, 1724. the aſſignee having notice 
where ſome of the effects were depoſited by the wife, 
ſeized twenty-two of the bonds for the benefit of the 
creditors, and accepted them as part of the bank- 
rupt's eſtate: and on this ſtate of the caſe, the point 
reſerved was, whether the defendant. is liable in this 
action, to make ſatisfation for the money, with which 
the eight bonds that did not come to the hands of the 
aſſignee, were purchaſed, - x 


The council for the plaintiff argued, that here was 


a plain property in the plaintiff, and a converſion in 


the defendant. In order to make it out, there are ſome 
things ſtated, which ſhould be laid out of the caſe; 
1ſt. 
buying the bonds, there was no commiſſon ; the 
tranſaction by the defendant. being in June, and the 
commiſſion and affignment not till Augu/t following. 
But as to this, it is Plated, that he became a bankrupt 
on the 7th of May before, and from that time the pro- 
perty of the aſſignee commenced, 2dly. That ten of 
the bonds were bought by another perſon, one J. A. 
But this is ſtated to have been done by the defendant's 
order, and with part of the money received by him 
of the bankrupt's wife; and that the defendant had 
the bonds of his ſervant, and delivered them to the 
wife, by which he has made it his own act. 3dly. 
The ſeizing twenty-two of the bonds by virtue of the 
commiſſion for the benefit of the creditors, and ac- 
cepting them as part of the bankrupt's eſtate. ' This 
is not ſtated to be done in affirmance, and by way of 
authenticating the act done by the defendant in pur- 
chafing theſe bonds, but only to leſſen the damages 
which otherwiſe muſt be given for all the money, and 
to ſhew that in point of 7u/7ice and equity the plaintiff 
is intitled only to a ſatisfaction for the money with 
which the eight bonds,” not yet brought to light, were 
purchaſed ; for if the plaintiff had taken a verdi for 
the whole, ſhe muſt have been compelled in a court of 


3 either to deliver up the twenty-two bonds, or 
A 


ate for them ; and it is in eaſe and favour of the de- 
fendant, who had parted with the poſſeſſion, to take 


theſe bonds out of the hands of a third perſon, and at 


the ſame time allow him the benefit of the ſeizure. 


The purchaſe of every bond is a diſtinct act, and 


where that which is the produce of my money is to be 
come at, I have my election to ſue for the money, 
or the thing ſo purchaſed with my money. Huſſey v. 


ſervant, by bis order, with the other part of 


hat at the time of the receiving the money, and 


-4 


Phydall, 12 W. 3. If the bankrupt ſells goods, the 


aſhgnee may bring trover for the goods, or affirm the 
fale, and ſue for the money; and if the bankrupt does 
ſo in two inſtances, the aſſignee is not bound to make 


one uniform election for both caſes ; but as they are 


diſtin& and independent, he may ſue one vendee for the 
money; and as to the other, may 4:/affirm the ſale, 
and maintain frover. In this caſe it is ſtated, that the 
bonds were purchaſed at different times; ſome on the 
| 16th, and others on the 23d June; not that it is mate- 

rial what he did with the money, for as he was poſleſ- 


ſed of the money of the aſſignees, he can no otherwiſe 


diſcharge himſelf of it than'by a payment to them, 
4thly. The danger that in general will attend brokers 
and others, if they ſhould be charged merely on ac- 
count of the money's paſſing through their hands, may 
be laid out of the caſe. If they do not know it, it 
may be hard, but if they know it, they ought to be 
charged ; and there is expreſs knowledge ſtated in this 
caſe, not only of the bankruptcy, but that the money 
was the bankrupt's effects. Ts: 
If theſe things are laid out of the caſe, there will 
then be a plain property in this money in the plaintiff, 
and a converſion in the defendant. It will be no more 
than this; a man knowing of the bankruptey; and 
having money or goods of the = diſpoſes of them 
without his authority; and it will not at all differ from 
the caſe of Parker v. Godin, Michaelmas, 2 Glo. 2. 
where S. a bankru t, left plate with his wife, who, 
to raiſe money, delivered it to her ſervant, who went 


ig opinion, that the ſeizing a 
affirmance of the defendant's act in laying out the mo- 
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with the defendant to a broker's door, and there the 
defendant took the plate, and went into the ſhop and 
pawned it in his own name, and gave his own note to 
repay the money; and on the receipt of it went back 
and paid the money to the bankrupt's wife: and in 
trover for the plate, it was held that he was liable, 
tho? he did not apply the money to his own uſe. He 
was charged with the plate, as having had it in bis cuſ- 
tody, and not delivering it to the aſſignee; and there 
the plate was forth- coming, but theſe eight bonds are 
not; there the directions were to pawn; here to buy. 
The produce of the plate was delivered to the wife, 
here the produce money was delivered to her. In nei- 
ther caſe, had the defendant any advantage; if any 
difference, his diſadvantage was greater there thari 
here, ' becauſe there he had by note ſubjected himſelf 
to pay the money . 821 
It may be ſaid, he laid out the money as directed, 
and purſued his authority. To which it is anſwered, 
that no body could give him any directions or autho- 
rity but the affignee, and he was not privy to the tranſ- 
action; for though in another caſe it ſhall be taken, 
that the wife acts as a ſervant, yet that is only where the 
huſband himſelf has power; and though the aſſignee 
comes in in privity under the bankrupt, yet, that. is 
only as to all tranſactions previous to the bankruptcy, 
but no act of the bankrupt ſubſequent .can bind the 

aſſignee, there being then no privity between them. 
he court, without hearing council on the other 


| fide, declared, that if the four things inſiſted on 


for the plaintiff were all to be laid out of the caſe, 
the concluſion drawn from thence, and the applica- 
tion of the caſe of Parker v. Godin would be right; 
and as to the firſt, ſecond, and fourth things, they 


thought they ought to have no weight againſt the 


plaintiff: but as to the third, they were all very clear 
part of the bonds was-an 


ney ; and that the plaintiff therefore could not avow 


the act as to part, and diſavow it for the reſt. So the 


defendant had judgment. Vide Strange, vol. 2. p. 859. 


1 
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Bailment. 5 

Eafter, 13 N. 3. Lane v. Sir. R. Cotton and Sir 7. 
Frankland, Paſimaſters General. Entered Eaſter, 10 
V. 3. Rol. 403. | it 7 4 lin 
Per Gould, Juſtice. The opinion of 4 Co. 83. of 4 
general bailment, is not law; for on à general bail- 
ment, the baillee ought to keep the goods only as his 
own. Vide Raym. vol. 1. p. 665. r A 


Trinity, 2 Ann. Coggs v. Bernard. (is 


Holt, Chief Juſtice. There are ſix ſorts of bailments, 
the fi is a bare naked bailment of goods delivered 
by one man to another, to keep for the uſe of the 
bailor. The 2 ſort is, when goods or chattels 
that are uſeful, are lent to a friend gratis, to be uſed 
by him. The third ſort is, when goods are left with 
the bailee, to be uſed by him for hire. The fourth 
ſort is, when goods or chattels are delivered to ano- 
ther as a pawn to be a ſecurity to him for money bor- 


rowed of him by the Bailor. The fifth fort is, when 


goods or chattels are delivered to be carried, or ſome- 
thing is to be done about them for a reward to be paid 
by the perſon who delivers them to the bailee, who is 
to do the matter. The /ixth ſort is, when there is 
a delivery of goods or chattels to ſome body, who 


is to carry them, or do ſome thing about them gra- 


tis, without any reward for ſuch his work or Far- 
. * * (C #464 68 6 * 81 * 


riage. | | | . 
th the firſt ſort of bailment, the baile is not anſwer- 


| able if the goods are ſtolen without any fault in him, 


neither will common neglet make him chargeable, 
for he muſt be guilty of ſome groſs neglet 
In the ſecond fort of bailment, ot lending gratis, tho 
borrower is bound to the ſtricteſt care and diligence to 
keep the goods ſo b to reſtore them back again Fi 
322 . 1 enn ene 


* 
m 4 
B 


— . — —— 
IX — ew 


——— = 
—— — 


— 
— a3 — 2 
— — 


5 as _ 
ON. ſa I 
- by ! 


— —— — — Ar i 


Z 2 — — b — — — 
— 9 2 2 — a = —— —_ — „ — * 8 - — g 
- - — — 9 r 2 _ * D 2 * 7 - _ 
7 — — — — ban. = ER" I => DO RO Pt w —4- = - 2 7 >... — * A 2 * 5 > 2 
— — — — — 2 — — — —2 92 —— * K * * = 
* - — — 1 ” ny * 2 5 a = T ny - , * 5 1 
1 - — — 4 w- — * ” * — ao __ 2 * — a - * — 0 5 y ng 72 me, — 2 — — 2 RI Fe * * 8 "4 — > > = - 
Mp — I PR wt — 2 — _ A y T . 8 — — a * 4 2 2 AS — * — » 3 - — r — 3 = — = > . —— — 2 — — - — > — — D - 
* — — = e 2 . — — PR - — 1 — . — * P aa — a , 8 g's = =D — 4 _ Ev — = . — 3 — 5 , -- > 45 —— — I — - 
, * — — 2 — _— — — = — I — — - — — 3 2 
*%*s . * 2 * 2 * * — 4 - b - * _ — 2x —_ — 2 <— — — - — — — — — > — + - — * 8 1 — — — — * — —— — 2 — — —— — — — — —.— — — 
— — 23 * = N — ee 4 n = SDS 8 - - - * * x —— = — 1 — 4 6 — — — 2 - — — — . ENS IO IIS = ——— —— = — 5 — = 
: — 2 — 2 = =_—_— == DT  —y r e p : IX Dy roof l Ce TAS 6 e - = Wy S : i = — 1 — = l Ly —— * — — nn — —— = © — — — 5 — a — | a 2 
— - — — — — - = —ac-2k _ 2 = 5 2 « q 2 = : 5 + . * == * 8 * — — a — — — — — - —— — — — — — = = 
* ; — — = — — - — EIS - — — — of dd F . x - A S_ — - * — >Y i © 2 3 — — = — - 2 — — — — — — = — — —— 5 — — 
— 7 — = EEE Eon : p . * — — — — — = = — . a bs , 3 . = 8 : 8 > Is — 2 — W WE 2 — "== = — — = —_—— 
- — os 2 p 24, * — — — - — — _ _ — . ——— 5 J = . fy - -— UH T — : — 3 — — ; l 
= _— _ _ * 8 — > 22 i IS = & * 3 og n Te Pia * * 12 — — — - — — 2 — — — — yy 2 — — — —— — 8 —— 2 — — 83 8 cs _— 4 * > wy, = — — — — 4 : 
„ 22 - % — 1 bet. - - — E 4 - — ” * Fas = G _—_ Y * — -4 —— i . - pu x — — — — —— — — — — — - — TI — — — — — * — - = A —== — I: IG — hz 0 ra I n — 4 LED. — - — — 2 — - 
4 ————: a a - Eg . any," Bangs > — j as * by —— — a ur as wr 2s — 2 — — — == - —— TC — — - — —2—— 8 — ——— — — — —— — — * _ — —== = — XY En nn - 
© —- = 2 £4 OO g 1 . A 2 - G 4 — _ — 2 2 — — — 2 — = 
2 3 p , . 2 : _ — K ——— * — = S — — — — _ p — = 
— © - —— 5 ae. 22 . 5 * — 8 2 2 2 * — a 7 = — — IS Age by 1 = _ 2 . . — — 
- - — y — ae” > ha r . ESP 30 7 6 C een == — E * 2 N 1 N - = 
— : — 2 . * rr — . 2 . —_ , * 5 - — 
: 2 — _ — 3 Oe. —. 2 ON 3 n Wr 3 * * 
= r — - EPS 5 — r 2 


— Ar 
— 


——— 
— — 
. 88 „ — — — — 


— —_ 1 FR _ \ —— — = — > 
l 2 a» - * oy —_ Bo = = = _ —— — — 
ä—N—ĩö r m— — — —2— — — — 3 : 2 = = l = — — 
—— = — 


* >» 
— EE — 


them with P. who had orders to deliver them to the 


190 1 Bailment. 


the lender, becauſe the bazlee has a benefit by the uſe 
of them, and therefore, if he is guilty of the leaſt 
ne ech bs will be anſwerable. 


it cannot be taken for a re. ſale, for defect of contract; 
but is properly a payment in atis faction. It is moſt 
reaſonable to apply it to diſcharge the debt, and not 


n the third ſort of Fine Akin for hire, the | as a gift; for a man is juſt before he is kind; and 
tm 


baile is bound to take t alt care, and to return 
the goods when the time of. the hirigg is expiied. 
fn the fourth ſort of baiment, there are two things 
to be confidered, Helle, What property the pawnee has 
rein. . Secondly, For what neglects he ſhall make 
atisfation. Ie has a ſpecial. property, for the 
fawn is a ſecurity, for the hanse, that be {hall be re- 
aid his debt, and to compel the pawner to Bay hims 
ff the thing is ſuch. as it will be the worſe for uſing, 
the panes, cannot uſe it, but if it will not be the 
ware for uſe, he may ule 1t. 
kinds, either a delivery to one that exerciſes a public 
employment, or a delivery to; 2 private perſon ; if of 
the firſt ſort, and he is to have a,reward, he is bound 
to anſwer for, the ag 25.8 | RAS) os | 
As ta the * ort of lailment, it is to be taken, that 
tho? the bpz/ee is to have no 70 for his pains, yet, if 


he fifth ſort of lailment, a delivery, &c. is of two | 


by bis ill management the goods, are ſpoiled, it is a 
good ground for an action. Vide Naym. vol. 2. page 


909. | | 
Eaſter, 5 G. Athin v. Baruich, ar Berwick, and Co. 


The plaintiff, as 7 of the effects of C. and Q 
pankrupts, brings an action of ever againſt the de- 
fendants fer ſeveral parcels of ſilk, Who were mercers 
and partners in London, and uſuall, dealt with C. and 
O, who were alſo partners, ling at Penryn in Cornwall; 
and on the 17th ot April, 1715, the defendants by their 
order, ſent the googs in the declaration mentioned, and 
gave them credit in their books, they being at the ſame 
time indebted to them for other goods. The 18th A1 
following, C. and 2, without the knowledge of the 
defendants, ſent divers ſilks (the fame as were ſent 
down in April) to Mr, P. at Penryn, for the uſe of the 
defendants. June the 4th,, C. and 2, became bank- 
rupts. June 6th, they wrote a letter to the defendants, 

- ſignifying their affairs were in a declining condition; 
and thinking it not reaſonable the laſt parcel af goods 
ſhould go to ſatisfy their other creditors, therefore 
they had not entered them in their books, but left 


defendants. June gth, a commiffion of bankruptcy 
iſſued, and the effects were aſſigned to the plaintiff, 
June 13, the defendants received the letter, which 
was the firſt notice they had of the delivery to P. and 
as ſoon as poſſible, they fignified their conſent to take 
the goods again. . 

Chief Fu/tice, The queſtion is, whether by the de- 
livery to P. without more, the property was altered ; 
for if the delivery was countermandable, then the act 
of bankruptcy intervening before any aſſent of the de- 
fendants, will prevent the property from veſting in 
them. 1 think, on the circumſtances, that there ap- 
pears a ſufficient conſideration to bar a ſubſequent 

ower of countermanding, and that this delivery was 
n ſatisfaQion of the debt. It is true, the bare deli- 
very will not extinguiſh it, becauſe he had a power to 


giſſent; but yet according to Butler v. Baker's caſe | 


in Rep. 3. the abſolute property paſſed ſubje& to 
a diſagreement by one of the parties: the contract 
does not ſtand open till agreement, but is compleat, 
unleſs there be an actual diſagreement. The conſe- 
quence of all this is, that the delivery to P. to the 
uſe of the defendants, being before the act of bank- 
ruptcy, and founded on a good conſideration, trans- 
fers the abſolute property to them, it being ſtated chat 
they never diſagreed. ' Powys, Juſtice, concurred, 
Eyre, Juſtice. All theſe caſes ga on the diſtinQion, 
where the delivery is with, and without conſideration. 
Dy. 49. 11 with conſideration, and the delivery is of 
money, debt lies. Yelv. 23, 24. 2 Cro. 687. Raft, 
J 7 If of goods, irover. 1 Bulſt. 68, The precedent 
debt is a ſufficient conſideration, and it yeſts before 
notice ; for it being to his benefit, a diſagreement 
all — be Feiler 5 | iy TL * 
orteſcue, Juſtice, Property by our./aw may be di- 
veſted without an actual Aer 3 as 2 horſe ſold in 
s ſtable : but it is otherwiſe by the civil law. A 


5 — 4 


ſince he paid it in ſatisfaction, we will intend an ac- 


ment was given for the defendants. Vide Strange, 
I, p. 165. Mod. Rep. vol. 10. P. 432. WE 


Michaelmas, 7 Cle. 2. Smith v. Smith, at Nih Prius. 


The plaintiff's inteſtate lodged at the defendant's 
houſe, and had furniture and plate there, and w 
proved to have ſaid, that whatever be brought into 
theſe lodgings, he never intended to take away, but 


gave directly to the defendant's wife. And now in 


trover for the goods which were there at the inteſtate's 


death, it was ruled that a patrol gift, without ſome 
act af delivery, would not alter the property, and that 
ſuch an act was neceſſary toeſtabliſh a donation by rea- 


| /on of death. On this opinion it came to this queſtion, 


Whether there was any delivery, And to prove one, 
the defendant ſhewed, that the inteſtate, when he 
went out of town, uſed to leave the keys of his room 
with the defendant ;. and that. was inſiſted to be ſuch 
a mixed poſſeſſion, that the law will adjudge the paſ- 
ſeſſion to be in him who has the right, And the 
Chief Fuftice ruled it ſo, and the jury found for the de- 
fendant. ide Strange, vol. 2, p. 955. 


Micbaelmas, 12 Ges. 2, Mytton v. Cock, 


The plaintiff, who was owner of a cartoon, left it in 
the hands of the defendant, who was an auctioneer, 
without any particujar agreement to take care of it, or 
re-deliver it ſafe, and withput. any agreement for 3 
reward. And in a ſpecial 10 0 on the caſe for not 


re- delivering it fafe, but ſuffering it to be ſpoiled ; it 


appeared on the evidence, that the painting was on 


paper, paſted an canvaſs, and that it was kept by the 


detendant in a room next to a ſtable, in which there 
was a wall that made it damp and peel, And on thig 
evidence it was left to the jury, whether this was nat 3 
groſs neglect. And they found for the plaintiff 30% 
lamages. N ve bet) 

And now, an motion for a new trial, the caurt 
agreed, that in this caſe of a ſimple depoſit, without a 
reward, the law raiſes only a promiſe not groſsly to 
neglect or abuſe the depoſit ; and that therefore it was 
left properly to the jury, and there ought to be no new 
trial, Vide Strange, vol. 2. p. logg. | * 


Hilary, 16 Geo. 2. Paterſon v. Taſh, 


factor has power to ſell, and thereby bind his prinei- 
pal, yet he cannot bind or affect the property of the 
goods by pledging them as a ſecurity for his own debt, 
though there is the formality of a bill of parcels and a 
receipt. And the jury found accordingly. Vide Stra. 
vol. 2. p. 1178. | | £ 


Hilary, 16 Geo. 2. Scrimſhire v. Alderton. 


The plaintiff, who was a farmer in the e of Eh, 
ſent up oats to Bear Quay, conſigned to one H. as his 
factor. The cuſtom at the trade appeared to be, that 
formerly the factor had four pence per quarter for ſelling 
them, and he gave immediate natice to the farmer 
of the name of the buyer, and the price: but this be- 
ing inconvenient to farmers who lived at a great diſ- 
tance, it had for many years been cuſtomary for the 
farmer to allow #wo pence per quarter more, on the fac- 
tor's taking the riſque of the debts; fince which fac- 
tors had ceaſed to inform the farmers of the names of 
the buyers. The goods in the preſent caſe were ſold, 
but the factor failing, the plaintiff (before actual pay- 
ment) gave natice to the defendant (the 8 


to pay the factor, which he did notwithſtanding ; and 


thereon this action was brought. 


The Chief Fuflice was of opinion, that this new 


method had not deprived the farmer of his remedy 


againſt the buyer, provided there was no payment to 
the factor. And the only reaſon of advancing fe- 
pence per quai ter, was, to have both at a ſtake, and 


| n vil law. & ge: 
neral bailnent alters no property, but this is not ſuch ; | 


here 


ceptance, till the contrary appears, Therefore judg- 
Vote 


It was held by Lee, Chief Juſtice, that though a | 


Bankrupts. 
| 


here being notice before actual payment, there could 
be no harm done; and therefore he directed the jury 
in favour of the plaintiff. They went out, and found 
for the defendant ; and were ſent out a /econd time, 


anda third time, to re- conſider it, and till adhered. to 


their verdict; and being afked, man by man, 
ſeparately. declared: they found for the defendant. Q. 
this a new trial was moved for, and no cauſe being 
ſhewn, was accordingly granted. And at the fittings 
after this term, it came op again before a ſpecial jury; 
when the Chief Juſtic declared, that a factor's ſale 
does, by the general rules of law, create a contract be- 
tween the owner and buyer; but notwithſtanding 
this, the jury found for the defendant, and being aſk- 
ed their reaſon, declared, that they thought from the 
circumſtances, no. credit was given, as between the 
owner and the buyer, and that the Jatter was anſwer- 
able to the factor only, and he only to the owner. 
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Vide Strange, wob 2. p. 1182. 
Eofter, 16 Ges a. | Sir Jin Hartop v. Alderman Hoare 


In trover for jewels, the jury found this ſpecial ver- 
dict: that the plaintiff being owner of the jewels, 
lod: = them in the hands of S. a goldſmith, for ſafe 
- cuſto 7 
that alſo incloſed in a bag ſealed with the plaintiff's 
ſeal, and 9251 . 
broke the ſcals, and carried the jewels to the defen- 
dant's open ſhop in Fleet-Areet, where they traded in 
jewels, and often lent money on the fecurity of jewels, 
and there borrowed of them 3007. and depoſited the 
jewels as his own, by way of ſecurity ; at the ſame 
time giving his note for the money: that S. had 


o authority from the plaintiff to / order, pawn, or 
40 2 2 of * ls, and 1 75 wo defepdants Gave con- 


verted them to their n uſe. aa Tees 
2 Ghi J otic he general gueſtian wb this 
cale is, Whether the property tigung to be originally in 
e plaintiff Is a9 by any act found to haye been 
one 1n this caſe; Moa 29 caphjder this, i; 75 be 
proper to ſee, 1ſt, How $, fands with regard to the 
plaintiff; and, zl. How,math regard to the Geſenda ts. 
_ iff. As to the Runte be is a mere bailles for ſafę 
culigdy only, without any authority to apen_ the bags 
THe een ETC 1D. þ BUR JR WAS Þ treſpalſer in ſo do- 
ing. 4 Co. 23. Mad. 248, Co. Lit. 30. as 

2dly. As te the defendants, though they game ho- 
neſtly by them, yet they are within the general rule 
of, let the buyer beware, nate eie appears par- 
ticularly to exempt them. What they rely on is, that 
they were purchaſers of them in a market overt, it be- 
ing found that they bought them in an open ſhop, 
where they dealt in jewels, which, according to the 
cuſtom of London, is a market overt for that purpoſe. 

To this it was properly anſwered by the plaintiff, 
that this e not being found, the court cannot 
Aue ; ke notice of it; od bn. 0 debe theſe 
cuſtoms are pleaded or found. Far this purpoſe was 
cited the caſe 3 v. Hunt, Trin. 5 Geo. 1. where 
a prohjbitzon was moved for after ſentence, becauſe it 
appeared in the libel that the word whore was ſpoken in 
London; but denied: for though the words appear to 

e ſpoken there, yet the cuſtom does not appear; and 
though (ſaid the court) we have uch a private know- 
ledge of it, that on motions we do not put the party to 
produce an affidguit of it, yet we cannot jugiciall 
take notice of it. And agreeable to this, is 5 Wed, 


162, Carth. 75. Salk. 125. 243, Mo. 360, Cor Lit. 175. b. 


Cro. Car. 517. Croe Jac. 69. 2 1200 
Another, and ye think [ proper anſwer, was like- 
wiſe given, that if we could take notice of the cuſtom, 
yet that | orig only to thę caſe of a /ale,.and nat of a 
pawn. Perk. ſect. 435. Ney. 28» 2 Sid. 139. 
619. 35 HF. 6. 25 Jen, Cent. ;.. 
It is a rule, that all cuſtoms myſt be taken ſtrictly, 
and not extended to ſimilar caſes. 1 Roll. Abr. 567, 
508. Sheru. 4. 2 Leo, 199, 208, 1 Bult. 207, 2 
Roll. Abr. $5. Fl. 2. 2 lil. 7213. But here a pawn is 
not a ſnilar caſe ; ſales in market overt are encouraged, 
becauſe it is a circulation of property; Mheteas pdꝛon- 
ing is for a time, and is a locking of it up. | ; 


only, incloſed in a paper, ſealed up; and 


a receipt of him for the ſame: that S. 


— TEES 
. A — 2a 


191 


There is no occaſion to pray in aid of far. 1 * 1. 
c. 21. in this caſe; though it was not immaterially ar- 
gued from for the plaintiff, We are all of 172 the 
mn een page 
1187. 9750 1 2.8 ae 8 


n 


time of the firſt arreſt on which he iy 
where he puts in ſufficient'bail, for t 

finitely prejudicial and miſchievous; and no man could 
ever fafely pay or receive from a tradeſman. Adjudg- 
ed in this court, Michaelmas 1 Fac, 2. and affirmed in 


TERS. 


Bankrup! 


E after, 1 V. & M. Cary v. Criſp» 
In an indebitatus aſſumpſit; the defendant pleaded 


* 


| that the plaintiff became a bankrupt, and a commiſ- 


ſion was taken out, and ſo all his goods, Ic. belonged 
to the commiſſioners, Sc. The plaintiff demurred, 


4 and had judgment; for till an aſſignment the property of 
ch 


e goods is not transferred out of the bantrupt, by Hat. 


1 Jdc. 1. c. 15. ſect. 13. Vide Salk. vol. 1. p. 108. 


Trinity, 2 W. & MH. Cane v. Coleman. 
In debt on a ſpecial verdict, the caſe was, H. a ſilk- 


r 


in priſon, not 
at might be in- 


error in the Exchequer Chamber this term, Vidæ 
Salt. vol. 1. p. 109. | | | 


Michaelmgs, 2 Ii, & A. Elict v. Dan: 
An affignment of a term by commiſſioners of bankrupt= 


| cy, was made to a creditor, who, before the inrolment 


of the deed of aſſignment, made a leaſe to 
dant, and then the deed was inrolled. | 
Per curiam. Such a leſſee cannot maintain an ejed- 
ment, becauſe the leaſe could not haye been before the 
inrolment; the words of the ſtatute ate, that commiſ- 
fieners may ſell by deed inrolled ; fo without inrolment it 


the defen= 


is no ſale. 2 Co, 26. a. Vide Mod. Rep. vol. 12. p. 3. 


Trinity, 3 V. & M. Newton v. Trigg. 
a ſhip, and hav- 


ing 51 J. ſtock in tbe (hip, abſconded. 

Eyre, Juſtice, held, the ſhare of the ſhip ſignified 
nothing ; it not being a ſtock in the power of the 
party to trade with, that will make a bankrupt; but 
there muſt be trading therewith ied And he held 
that an inn-&ceper could not be a ankrupt, being nat 
like a trader; he muſt receive all comers, feed them 
and lodge them, taking 2 reaſonable price for ſo do- 
ing; which, if he does not, he is indictable. 4 
"Holt, Chicf Juſtice, concurred, and fag, that he 
was not taken notice of in lat as a trader, but as an 
bot; and is paid not merely for his proviſions, but al- 
ſo for his care, pune, protection, and ſecurity; and 
he buys meat and drink, not for ſale and trading, but 
for accommodation. And an iyn-keeper cannot make a 
contract af will, nor does he, to buy or ſell at large, 
but to gueſts oy; and fajd, that wherever a nan 
byys and. ſells under a particular reſtraint and limita- 


An inn-keeper W partomner of 


tion, he is not a ſeller within the ſtatute, as a comme 
ſfmer of the navy, or a fein 


=p IO" 


er. Vide Salk. vol. 1. page 


Eaſter, 5 M. & M. Bird v. Sedgwick. 
A” gentleman of the Temple went from thence to 
Liſbon, where he turned factor, traded to E l ny 


Wet 


broke: his council argued, that the ſtatutes concerning 
9 Ki extend to perſons out of the. realm; the 

of them is caſes of arre/t, outlatories, and de- 

parting out of the realm; and Rat. 21 Jac. 1. which ex- 


bankrupts 
groun 


tends to aliens, is only aliens reſident here. | 
Per curiam. He is a bankrupt, by reaſon of his trad- 
ing hither and back again, which gained him a credit. 


here. Vide Salk. vol. 1. p. 110. 


Eafter, 7 W. 3. Anonymous. 


Per Holt, Chief Juſtice, Where there are two joint 
traders, and one of them becomes a bankrupt ; the com- 
miſſioners cannot meddle with the intereſt of the other, 
for his eſtate and effects are not affected by the bank- 
ruptcy of his companion. Vide Salk, vol. 3. p. 61. 


Hilary, 9 W. 3. Meggot, Ane of IVatſon, a Ranks, 


rupt v. Mills and Maine. 


It was ſaid by Holt, Chief Juſtice, and not denied 
by the court, that an inn-keeper cannot be a bankrupt, but 
a vidtudller may; and if a man contracts a debt while 
he is a dealer, and after leaves off his trade, and then 
commits an act of bankruptcy, there none of his credi- 
tors, becoming ſo ſince the leaving off his trade, can 
ſue out a commiſſion of bankruptcy z but if thoſe who 
were his creditors before his leaving off trade, ſue 
out ſuch a commiſſion, the other creditors may come in 
and join. In this caſe there being ſome diſagreement 
about the fact, it was ordered to be tried again. Vide 


Mod. Rep. vol. 12. p. 159. Raym. vol. 1. p. 286, 


Hilary, 10 W. 3, Cole v. Davis, & al. Affignees of | 


Maul, a Bankrupte 


* . ' 
Per Holtz Chief Juſtice. It was ruled, on, the trial 
of this „ . at niſi prius, that if the goods of A. be 
ſeized on A feri facias, iſſued on a judgment obtained 
againſt A. and after the ſeizure A. becomes a bank- 
rupt ; this act of bankruptcy cannot affect the goods 
levied in execution aforeſaid, But if A. was a 
bankrupt before the ſeizure, and after the bankruptcy 
the ſheriff on a writ of fieri facias to him directed, on 
a judgment obtained againſt A. ſeizes the goods, and 
ſells them, and a commiſſion of bankruptcy is granted, 
and the ſaid goods aſſigned by the commiſſioners, the 
aſſignee of the commiſſioners may. maintain an action 
of trover againſt the vendee of the goods; but no ac- 


tion will lie againſt the Heriſf, becauſe he obeyed the 


writ. If a trader, hearing that a writ of fier: facias 
was iſſued againſt him, to the intent to -preferve his 
goods from being levied in execution, clandeſtinely 
conveys them out of his houſe, and conceals them 


privately, that does not amount to an ac of batk- 
ruptcy. A ſeizure of part of the goods in a houſe, by 


virtue of a fferi facias in the name of the whole, is a 
good ſeizure of all. It was reſolved in this caſe, that 


if the goods of A. are, ſeized on a fier: facias, and ſold 


to B. bona fide on a valuable conſideration, though B. 
permits A. to have the goods in his poſſeſſion, on con- 
dition that A. ſhall pay to B. the money as he ſhall 
raiſe it by the ſale of the goods, this will not make 
the execution fraudulent; and in ſuch caſe a ſubſe- 

uent act of bankruptcy by A. will not defeat the ſale. 
But though the original debt was quſt, yet if the exe- 
cution was fraudulent, viz. on any truſt, a ſubſequent 
act of bankruptcy will defeat it. Vide Raym. vol. 1, 


. p · 7 3 4 


4 


: Hilary, 10 W. 3. Hardy Ve Williams. 


| ; 0 88 
On an indebitatus aſumpſit, the defendant pleaded that 
the plaintiff was a bankrupt, and therefore the defen- 
dant could not pay, for fear a commiſſion ſhould be 
ſued, &c. Mund judgment for the plaintiff. 
Vide Raym. 01. I. pP. 496. . | 


| * 
Michaelmas, 10 M. 3. The King v. Cole. 


The defendant was indicted, for that he being a 
bankrupt, and brought before the commiſſioners, re- 
fuſed to give them an account of his effects; and his 

* 5 3 


4 


„ Bänkrupts. 


defence on the trial was, that he was an infant at the 
time the debts were contracted, and therefore could 
not be a bantrupt; and of that opinion was Halt, 
Chief Juſtice; for though the debts of an inſunt are 
only voidable at his election, yet no one can be a 
' bankrupt for debts he is not obliged to pay; -wherefore : 
the defendant was acquitted. Vide Mad.. Rep. vol. 
12. p. 243. Raym. vole I, p. 443. 1 i DF © $0 


& 


Michgelmas, 11 V. 3. Huſſey v. Fidaal... Error. 
1 $. 5 F Sik 7 RS 
On a writ of error brought on a judgment in the 
C. B. on an indebitatus aſſumpſit, by the aſſignee of a 
commiſſion of e the exception was, that for 
goods ſold after an act of bankruptcy committed, the 
action ſhould be trover ; and that therefore debt would 
not lie, becauſe treuer might be brought for it again. 
Per. Holt, Chief Juſtice.” They may avoid the ſale, 
If hey e Mun 1 action of of va the 
goods; but if they bring the one, they ſhall not af 
terwards bring the other. By the aft of cee 
the property of the goods is in the hantrupt's creditors ; 
and if it be a choſe in action that is aſſigned, the aſ= 
 /ignee is to haye the ſame remedy for it, as the bank-. 
rupt himſelf might have had; for example, if it is 
money received to the uſe of the bankrupt, they are 
to have ſuch remedy as he might have had for it; 
and without 1 * * wy, well 11 this caſe; 
nay, a general. indebitatus aſſumpſit would have been 
ſufficient. Vide Mod. Rep. vol. 10 P. 324. 


Lent Afſizes, at Thetford, ry N. 3. Kirney v. Smith & 
4 n o 

Evidence was offered on a trial at ai, prius, that a 
ſhip carpenter is within the ſtatutes of 2 3 and 
the following caſe was made, for the opinion of the 
court; viz. A. becomes a bankrupt, and then ſells 
goods to B. B. ſells them to C. which is a converſion ; 
and then a commiſſion of bankruptcy is iſſued, and an 
Mynment made by the commiſſioners to E. who brings 
an action of rover againſt Cc. e 
Per Holt, Chief Juſtice. The action is well brought; 
if the petition to the Lord Chancellor, mentioned in the 
declaration, recites, that the bankrupt was indebted in 
300 J. and the petition produced at his trial recites, that 
he was indebted in 1501. yet that is no material va» 
riance. There is no need to produce at the trial the 
petition made to the Lord Chancellor, becauſe it may 
have been b ip though the practice has been 
other wiſe. pi Raym. vol. 1. p. 711. 


Eaſter, 13 W. 3. At mf; prius, before Holt, Chief 
- | uſiice, 9 S * * 
f 'S 3 a 

If there be ſeveral joint partners, and a perſon has 
dealing with one of them in matters concerning their 
joint trade, whereby a debt becomes due to him, it ſhall 
charge them jointly; but if in that caſe a perſon had 
rather deal with one of them on his own account, he 
muſt make his agreement ſpecially, in which caſe the 
debt ſhall. be only lis and his executors, and ſhall not 
othetwiſe ſurvive. „ 

If one or more joint traders become a bankrupt, his 
or their proportions only are agnable by the commiſ- 
ſioners, to be held in common with the reſt who were 
not bankrupts. „%%% N 
If there be an act of gantruptey committed, and 'a 
| creditor obtains judgment ſubſequent to it, and then 
| here en is taken out; the judgment is thereby 

| avoided. _ | Xo LET 3 
If there are ſeveral joint traders, payment to one of 
them is payment to all. So if they all, except him to 
whom the payment was made, were buntrupts, the 


+ 


payment is only unavoidable as to his proportion; 
an 


d if there be four partners, whereof three are 'bank- 
rupts, and their ſhares aſſigned, and a payment is 
made to him that was no bankrupt, it is a payment to 
all the affgnzes, for they now are all partners. Vide 
Mod. Rep. vol. 12. p. 445. V 
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Hum, 1 Am. Bird v. Major. 
On an iſſue directed from the court of Chancery, 


and tried before Holt, Chief Juſtice, at Guildhall, at 


the ſittings after term, the che was. | | 
A ferivener who was not liable to be a bankrupt be- 
fore Hat. 2 1. Fac. 1. 5 19, committed an act which 
was made an ac of bankruptcy by flat. 1. Face 1. c. 15. 
viz. abſconding, and he had” alſo a ſhare in the ſta- 
tioners company. The queſtion was, whether he 
was not a bankrupt by that „lat. Nite e cen 15 
Holt, Chief Juſtice, Since flat. 2 1. Jac. 1. cap. 19. 
has made a ſcrivener liable to be a bankrupt, it has ſub- 
jected him to all the old acts, which by former ſtatutes 
made a man a bankrupt, as well as to the acts men- 
tioned in fat. 21 Jaci 1. cab. 19. as to his ſhare in the 
ſtationers company, the Chief Fuftice ſeemed inclined 
to think that would not make him a bankrupt, for by 
flat. 13 & 14 Car. 2. cap. 24. It is enacted, that hav- 
ing a ſhare in the Ea India Company, &c. will not 
make a bankrupt, The Lord Keeper held the ſcrivener 
to be a bankrupt on both the points, but at the inſtance 
of the bar it was reſerved as a caſe, as to both theſe 
points, for the farther conſideration 
tice, Vide Raym. vol. 2. p. 851. © 


Hilary, 1 Ann. Gidden v. Drury. 


Holt, Chief Juſtice, in a caſe between Hophins v. 


Gery, declared, if a banker or goldſmith, who has 
many people's money, refuſes payment, yet keeps 
his ſhop open, and as often as he is 'arre/ted, gives 
bail, and by that means gives a preference of pay- 
ment to his friends, and When he hes done, runs 
away, yet ſuch payment ſhall ſtand againſt a commiſ- 
fion of bankruptcy. And this was practiſed in the caſe 
of Sheppard the banker, who was arreſted almoſt every 


hour in the day for ſeveral days together, before hes 


went off, and yet gave bail as often, and paid his 
friends, and then went and rendered himſelf in diſ- 


charge-of his bail. Fide Mod. Rep. vol. 7. P. 39. 8 


Mfichaehmas, 1 Anh, | Greenway v. Treeman. | 


The Fat. directing, that two thirds in number and 
value, &c. was \pleaded in bar, and the defendant to 
1 within the benefit of the „at. ſhews, 
that he abſconded at the time mentioned by the fat. 
but did not ſnew for what he abſconded; and for this 


the plaintiff had judgment on à demurrer to the de- 


fendant's plea. Vide Mod. Rep. vol. 7. 5 83. 56 


Micharlmas, 1 Ann. Nichols Caſe. 


When a defendant pleads the ſtstute, directing 


two thirds, c. if he would take advantage of the 
clauſe of being in cſtody, he muſt ſhew, the time when 
he abſconded; if of 64; clauſe of abſconding, he muſt 
ſhew' that he abſconded for debt at the time of the ſta- 
ti ) wes ff wtdoniar rt 
Holt, Chief Juſtice, ſaid, he took the ſtatute to be 
a private law; for though it concerned a great many, 
yet it concerned a particular fort of people; und pere 
the plaintiff had judgment, becauſe th defendan did 
not ſhew in his plea, that he abſconded zt the time 
of the act made, but only ſaid it was on fuch a day. 
Vide Mod. Rep. vol. 7. p. 995. | 
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Trinity 2 Han. 


Guildhall. iF | ö 


9 b | F 
In #r#ver the caſe was, 7 S. was arreſted at he 
ſuit of H. and put in bail; afterwa + 


ards on a ſep 75 
at the ſuit of another perſon, his goods were ſold to 
the plaintiff ; after this J. §. renders himſelf in diſ⸗- 
c of his bail, and goes to priſon. 
alt, Chief Juſtice, inclined. (contrary. to the caſe 
of Duncomb v. Walter in 3 Lev, 57, wherein he was 


of council, but not ſatisfied with the jud ment,) that 


J. S. was a bankrupt from the time of the arreſt, not 
from the render onhy; fer if H. is Fe the ſit 
of A. and puts in bail, and pe flog that ſuit, is after- 
wards arreſted at the ſult of B. and.gocs,to priſon and 


'» 


17 


of the Chief Fuſ- | 


Smith v. rag. At. nif prius at | 


* 


Trinity, 3 Am, - Hopkins v. Elli. 


was not forfeitable by ovtla? 


and in autor drbit, 2 Cre. 318. And 


* ſtatute : alſo, if after pain act 


the goons, 


193 


lies two months, he is b the act of patliament a 


bankrupt from the time of the t arreſt by 4. But 


it appearing in the caſe that this commiſſion. was taken 
out before the two months were expired from the ren- 
der, it was held to be ill taken out, J. S. not being 
then a bankrupt. 
dict. Vide Salk, vol. 1. p. 111. 


And thereon the plaintiff had a ver- 


| Eaſter, 3 Anne Parkins v. Weollaſton. 


Per curiam. In an action by an affignee, under a 
commiſhon, on a ſimple contract, the right way is to 
lay the promiſe to have been to the bankrupt, except 
there be an expreſs promiſe after the a/i7nment made 


to the agnee. And the way of declaring on a pro- 
miſe to the affgnee, is very inconvenient, and a means 
to ouf? the defendant. of the benefit of the /atute of li- 
mitations, for if the goods were ſold five years before 
the alignment by the bankrupt, and then the debt is 


aſſigned, and a year paſſes, and the nee declares on a 
promiſe to himſelf, it Will not be a good plea to ſay, 
that the defendant has not aſſumed within ſix years to the 
bankrupt, for that does not anſwer to the declaration. 
And if he pleads he has not aſſumed within ſix years to 
the plaintiff, it will be againſt him, for if there be 
any promiſe transferred by the act, it is only on the 


| a/ignment, and the intent of the „at. was only to trans- 


fer the action, and nothing elle. Indeed, if after an 
offegnment, another receives the money, an action will 
lie for the aff-nee on a promiſe to himſeif, becauſe the 
receipt of money after a/f7nment, is a contract with 


him, and fo is every other contract or agreement. 


Holt, Chief Juſtice, It is an expreſs promiſe, not in 
words, but in deed, which is as ſtrong; and there is 
no ſuch thing as a promiſe in lat, and acceptance 
of a bill of exchange is an expreſs»Þroiſe to pay it. 


Vide Med. Rep. vol. 6. 5p. K nl * 


At niſi prius at 


. 


Guildhall, 


On an iſſue directed out of Chancery, whether the 
perſon was a bankrupt or not at ſuch a time: it was 
held per Holt, Chief Juſtice, that if H. commits a 
plain act of bankruptcy, as keeping houſe, && though 
he afterwards goes abroad, and is a great dealer, yet 
that will not purge the firſt act of bankruptcy, but he 
will fill remain à bankrupt ; but if the act was doubt- 
ful, then going abroad and dealing, c. will be ar 
evidence to explain the intent of the firſt act; for if 10 
was not done to defraud creditors, and keep out of 
the way, it will not be an act of®aytruprcy within the 
t of bankruptcy he pays 
off or. compoundg, with all his creditogs, he is become 
a new mani» Vide Salk. vol. 1. P. 110. 2 


Micbaelmas, 6 Ann. Ludlow v. Brouning. 


One 7. made bis will, and thereof made his 
wife executrix, afterwards the intermarried with the 
defendant, Who was a bankrupt, the defendant was 
indebted to V. by bond and the debt becoming due, 
the commiſſioners affgned that gebt, and it was urged, 
that this debt is not aſſignable by the commiſtioners af 
bankruptcy ; for it is 4 debt due in auter droit, and not 
to the executrix in her own «\ght. Sc. and that it is 
not forfeitable by her, or her huſband, 10 FE. 4. r. 
Kelway,64. 6. Choy Car. 464. 1 Fon. 386. Cro. Car. 
209. 218. 1 Lev. 17. Raym. 67, Sc. „ | 

The council ſaid, the queſtion is, whether the com- 
miſſioners can aſſign a debt due to the bankrupt's wife, 
as executrix to another ? He agreed that ſuch debt 


was f . by oxtlazory, "Sc. of the wife 
huſband.” But a thing iny"be 2rantable or ona 
though not forfeitable ; his grant can#conye away. 
though he®cannat forfeit them. The ſta- 
tute enables him to grant or 'affign chaſes in adlion. 
Whatever the man himſelf can grant, the commilſſion- 
ers: may; if a man grants all Bee oe and chattels, a 
term in right of his wife, «will paß by | 7 


| $ by ſuch grant. 
Holt, Chief Juſtice. This here is 1 7% * ation, 
to this being a 


have 
the 


- — 


choſe in action, 233 is no Wiferende: for they 
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| 6 i ei 2G | MA. 
the ſame power over theſe, as over goods, Gr. Noy\ | 
1 | #1 


142. Palm. 5. 


Ihe council on the other ſide ſaid, there are no 


words in the flat, that impower the commiſſioners to 
aſſign the eſtate of another man, but of the banirupt 
only. | | ws 
2 Chief Juſtice. This in truth is the eſtate of 
the teſtator, and they have no authotity to aſſign any 
thing whatever, but the hankrußpt's eſtate; the power 
the huſband has of diſpoſing of it, does not make it 
his till he has diſpoſed of it. | i 

Powell, Juſtice. If a man grants all his oon goods, 
ſuch things in action ſhall paſs, becauſe the property 
muſt be in ſomebody ; but the /aw has been ruled, 
otherways fince, and therefore if he has any other 

oods the ſtatute is ſatisfied ; and by his grant of a// 
25 oon goods, none but what are really his own ſhall 
paſs ; and theſe words ſhall not paſs away, thoſe things 
which would make him a wrong doer, and in this caſe 
commit a devaſtavit, (ſee the c#ſe of Knight v. Goulds 
in Levintz.) You would have the commithoners to be 


the teſtator's executors, but they are only to pay the 


debts of the bankrupt, but not the debts of the teſta- 
tor, adjourned. Vide Mod. Rep. vol. 11. Pp. 138. 


Hilary, 7 Ann Hull v. Holliday. 
An aQion' was brought againſt a bankrupt ; the de- 


| fendant pleaded the ſtatute of bankrupts, in which it is 


enacted, that the perſon who conforms to the act may 
plead the general iſſus) and that he manifeſtly became a 
bankrupt before the day, &c. 

Holt, Chief Juſtice. This plea will not do; for 
when a ſtatute gives a plea, it muſt be pleaded in 
the words of theyſtatute; and beſides, by this plead- 
ing, it does not appear the perſon was within the act; 
for the debt might be after he became a bankrupt, and 
before he became a public han#rupt, and then he would 


be out of the priviledge of the act. Therefore, judg- 


ment was given for the plaintiF, unleſs cauſe ſhewn 


before the end of the term. Vide Mod. Rep. vol. 11, 
p. 207, | 


F Eafter, ; # Kiggil v. Player. 


Aſſignees under a commiſſion of bankruptcy brought tro- 
ver on their own poſſeſſion, as their own proper goods; 
and that they came to the hands of the defendant, and 
he converted them. And on evidence it appeared the 
converſion was by executing a fi. fac. on the goods in the 
declaration mention, after the bankruptcy, and before 


the alignment, and it was Des wn that the plaintiff- 
e 


had demanded them; and this, ng gade a Eaſe, it was 
argued, that by aſſignment the aſſignee had a property 
by relation, from the very time of the baniruptcy, and 
there was no meſne interval pf time; as where a perſon 
takes out letters of adminiſtration, he has a property 
from the death of the inteſtate, and may deQare, gene- 
nerally, as of his own proper goods, even before an admi- 


niſt ration ſued puts. But Holt denied this, and ſaid, he 


— 


ought to declare ſpecially, and ſo the plaintiff might 


have done in the principal caſe, and he relied on the 


caſe of Perry v. Bowyer ; and ſaid, the aſſignee was 
in by relation from the time ob bankruptcy, ſo as to 
avoid all meſne acts, but not ſo as to be actually in- 
veſted with the very property. Adjourned. Vide 
Salk. vol. 1. p. 111 | Sox ods 


* 


% 


Reſelutions of the Judges, Dec. & 1706. on Stat. 4 


ö 5 Ann. c. 17. s £8 46 


1 a We 2 : s 135 
1ſt. That the firſt part of the act extends only to 


ſuch as ſhall firſt become bankrupts after the 24th day of 
June, 1706, who are underſtood to be thoſe againſt 
whom no contmiſion of bankruptcy was ſyed out before 
that time : and if the certificate of the commiſſioners does 
not mention the party to have firſt become a bankrupt 


after that time, it ought. to be. diſallowed: for that 


cauſe : but it is, however, thought fit and agreed, 


5 


party 


that befofe' the certificate is djalloxteds fampipioof 


ought to be made by the creditors of 
a bankrupt before that time. 


x 
_ 


$ibeing 


Bankrupts, 


bankruptcy. . 


2dly. That there ought to be a certificate of the al- 
lowance or diſallowance made on the reference, and 


that remitted tu the Lord Neepert. 


3dly. That the act having impowered the judges to 


determine prout, &c. they have by implication a 


power given them to examine witneſles viva voce; and 
that the: ſaid method be taken where witneſſes are to be 
had; but wherefthere are no witneſſes, that the copies 


of affidavits-filed in Chancery, and ſworn before a maſ- 


ter extraordinary, be received and read; and that the 


affidavits taken before the judges, to whom the maſ- 


ter is referred, be rea. 


Athly. That the judges make out ſummons for wit- | 


netles. a : 43 

5thly. That the Pe clauſe in the act extends to 
thoſe that were bantrupts before the 10th March, 1705, 
againſt whom there were commiſſions then ſued out 


and ſubſiſting: if the matters were determined, and 


t he commiſſion cloſed, or if ſuperſeded or repealed, or 
the commiſſioners all dead, unleſs the ſame were re- 
newed or reviyed, or procedendos in reaſonable time 


brought, viz. within half a year at leaſt, then not 


within this clauſe, and the certificate to be diſallowed» 
Vide Salk, vol. I. p. 112. PA N. 


Trinity, 13 Ann. Miles v. Williams. 


In debt on a bond brought againſt the defendant and 
his wife, they pleadedan bar, that the bond was enter- 
ed into by the wife when ſole; that a commiſſion of 
bankruptcy, iſſued out againſt the huſband, who in 


all points conformed himſelf to the ſeveral ſtatutes rela- 


ting to bankrupts, and that thereby the debt was diſ- 
charged; and this be is ready to verify. To this plea 
the plaintiff demurred ſpeczally, and ſhewed the fol- 
lowing cauſes of demurrer, iT 0k 0 

1{t, Becauſe a bond entered into by the wife, wwhzle 


De was ſole, is nog diſcharged by the bankruptcy of the 


huſbands, 


2dly. Becauſe they ought to have concluded their | 


plea to the country.- 

Parker, Chief Juſtice, delivered the reſolution of the 
court as to the firſt point to be, that ſuch a debt was 
a debt within at. 4. of the Queen, and conſequent] 
that i was diſcharged by the bankruptcy of the hui- 

and. 1 i + . * : | Qer 


The words of the ſtatute are, ſhall be diſcharged 


*© from all debts by him, ber, or them, due and owns, at 
„ the time that he, ſhe, or they, did become bankrupt.”* 
The queſtion therefore will be, whether this is a 
debt due and owing at the time of the bankruptcy ? 
It has been argued at the bar, and very;reaſonably, 


that if debts due to the bankrupt” wife are aſſignable by 


the commiſhoners, then it is reafenable that debts ow- 
ing. by the banirupt's wife ſhoutd be diſcharged by the 


Now, in order to kno w whether a debt due to the 


wife of the bankrupt is aſſignable, the intention gf 
iat. 13 Elix. cap. 7. and 1 Fac. cap. 15. muſt be conſi- 


dered. . | = arts 
By flat. 1 Zac. which is explanatory of that of Elz. 
it 18 Pr ded, that the commiſſioners ſhall have power 


to gran "and: aſſign, or otherwiſe-to order or diſpoſe of 


all debts due, Vr to grow due, to and for the benefit of 
the bankrupt, by what perſon or perſons, ſoever, or in 
what manner or form ſoever, to the uſe of the'credi+ 
tors, &c. and that the ſaid aſſignment or diſpoſition, 
Sc. ſhall ſo veſt the property, Sc. in the aſfignees, as 
fully Cc. as if the ſaid bill, bond, Sc. wherkon the 


aid debts ſhall ariſe and grow due, had been müde to, 
with, or for the uſe of the afſiznees.... ONS 


55 Now, the intention of this act of parliament is Plainly 
that, the bankrupt being not conſidered a proper perſon 
to be. intraſted with the management o the own 
eſtate, for fear he ſhould defraud his creditors, therefore 
the act puts the commiſſioners. in the place and ſtead of 
the bankrypt ; and conſequently whatever eſtate the 
huſband can. turn into money, in order; to pay his 


1 


debts, the fame is aſſignable b y.the commiſſioners; © 


Ihe beſt way of interpreting. fatutes is by the rules 
of coin lr in the like ſeo” 2 * 2 by 80 . fule 
It is certainly a very, equitable. interpretation, that 
whatever may be applied by the 2 to 12 
A e 5 ment 


* 
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ment of his debts, may be aſſignable by the commiſ- 
e opinion, that it is not aſſignable, pro- 
motes no good end in the world. 

To the objection, that the ffatute does not extend to 
debts due to the bankrupt as adminiſtrator or executor, 
it may be anſwered, that it is pothing to the purpoſe, 
for he has no intereſt in thoſe debts to his own uſe, 
and when he recovers them they are aſſets, &c. 

But it is objected, that this fazute extends not to 
debts due to him —_ another, and for this purpoſe, 

Lev. 17. is quoted. ; 

: 170 tus T wel anſwer, firſt; that there is no judg- 
ment in that caſe, 2dly. That 1 doubt whether it be 
certain, that the whole debt is not veſted in the crown, 
on the outlawry of one, where there are tus obligees. = 

That as debt due from the bankrupt and another is 
within the act, appears from /tat. 10 Ann. cap. 5. a de- 
claratory law; but this is his debt, as he is one with 
his wife. * * 95 

Another objection has been taken, that this debt 
ſhall ſurvive to the wife if the huſband dies before he 
recovers it, and this conſtruction will deprive her of 

is conlingency. 8 
ei he ae is, that the huſband might by his re- 
leaſe have diſcharged this debt: now, this is a diſ- 
charge of the legiſlature, applied in eaſe of his debts. 

The affznee has the ſame remedy. to recover it that 
the bankrupt himſelf had. 4 ö 

If a note be payable to a feme ſole, or order, and 
ſhe afterwards marries, her huſband is the proper per- 
ſon to indorſe it. | RU i 

Now, that this debt, due from the wife is diſcharg- 
ed by the bankruptcy, ſeems to me to be clearer than 
that a debt to the wife ſhould be aſſignable, &c. 

For this conſtruction makes for the benefit and in- 
tereſt of the bankrupt, creditors, and wife. As to the, 
bankrupt, nothing can be harder than that he ſhould 
be (tripped of every thing, forced on oath, and at peril / 
of felony, to make a full diſcovery, and yet, after all, 
not to be diſcharged, 

The diſcharge of the bankrupt ſtands on this reaſon, 
that he is ſtripped of every 
him to pay. ; 

This reaſon holds equally to all the debts for which 
he may be ſued. k . 

This expolition is more beneficial for the creditors; 
for if this debt is diſcharged, then is a creditor of the 
wife a creditor within the ſtatute, and to come in for 
an equal proportion, whieh is far more eligible than an 
action, for that is good for nothing, unleſs the wife 
ſurvives, and perhaps not then neither. 

As to the wife, that this expoſition is beneficial to 


her, is ſo plain, that has been urged as an objection 
that it alk oo Be Ts Ks 


* 


Whether this will be a temporary diſcharge during 
the coverture, or a perpetual one, is now the queſtion ; 
but I am inclined to think it a 2 one; nor is 
this unreaſonable, for the latu looks on the debt as 
paid, ſince the creditor is let into the common fund. 

As $0 the objection, that this may be a fortune to a 
woman, the anſwer is, it is very reaſonable, that ſhe 
ſhould ſhare in the advantages as well as difevantges 

If a ſuppoſition be made, that a woman may, pre- 
cedent to her marriage, put her eſtate into the hands 
of truſtees, for her ſeparate maintenance; and ſo her 
debts will be diſcharged. by the bankruptcy, and her 
eſtate. out of the reach of the creditors; the anſwer is, 
No; for I am of opinion that ſuch a ſettlement or 
conveyance againſt the creditors ſhall be deemed void 
and fraudulent. | TIT ONS 

As to the obje&10n, that this diſcharge is a perſonal 
privilege, and therefore not communicable to the 
wife; the anſwer is, that her diſcharge is neceſſarily 
conſequential on his. Therefore judgment was given 


for the plaintiff. Yide Mod. Rep. vol. 10. p. 243. 


of the bankruptcy. 


— 


i 
, 


| Eqfter, 5 Geo: Athin v. Berwick. © 
See page 190 of this work under the head of bail- 


ments, * 


thing that ſhould enable 


1 
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Trinity, 8 Geo. Mayboe v. Archers 
The caſe found by ye jury was, that one R, B. 
rented a farm, for which he paid 300 J, per annum, 
and planted potatoes on part of the lands, which he 
farmed, and that he bought great quantities of po- 
tatoes to utter and ſell again for profit, and that for 
ſeveral years then laſt paſt, he dealt with ſeveral perſons 
in potatoes, at ſeveral times and places, and had 
employed ſeveral warehouſes, where he put in pota- 
toes, and had ſerved ſeveral markets therewith, and 
had ſold great quantities thereof for profit, and for 
his living, Cc. ; 
On this ſpecial verdia, there were two points raiſed 
for the opinion of the court. | 
iſt, If the jury found enough to make B. a trader 
within any of the ſtatutes made againſt bankrubts. 
2dly. Whether a farmer who ſells potatoes, though he 
buys ſeveral other great quantities thereof, and gets 
his living thereby, is within any of the ſaid acts. 
The court being divided, no judgment was given, 
but two of the judges ſeemed to be of opinion, thac 
where a man bought great quantities of wool, or hops, 
though he had a farm and ſheep of his own, and ſeve- 
ral hop gardens, he ſhall be accounted a trader in theſe 
commodities, and ſo ſhall an inn-keeper if he turns 
cornchandler. 5 | | 
It is true, the Jury have not found that B. got the 
chiefeſt part of his livelihood by buying and ſelling 
potatoes, but it is not the quantity that is material, 
if it is in proportion to other goods which he buys 
and ſells; for if a man has an orchard, and buys ſeve- 
ra! quantities of fruit of other people, though not ſo 
much as he has in his own orchard ; yet this ſhall 
make him a trader, and conſequently ſubje& him to 
the ſtatutes of bankruptcy. | | * 
The two other judges were of a contrary opinion, 
viz. that here was not enough found by the verdict. 
to make B. a bankrupt ; for a farmer is no trader 
within any of the aGts before mentioned, as a far- 
mer; and though he uſes another trade, yet if that 
is not the principal means of his livelihood, he is not 
a trader within thoſe ſtatutes ; it is true, if buying and 
ſelling in any trade is the chiefeſt means of his liveli- 
hood, then he is a trader within the acts of bankruptcy ;. 
but that is matter to be given in evidence, and found 
by the jury, which was not done in this caſe. TE 
Therefore they held, that this was an inſufficient 
verdict ; becauſe the jury did not find that B. by buy- 
ing and ſelling potatoes, got the chiefeſt. part of his 
livelihood, or that it did exceed his farming trade, for 
all that the ſtatute. requires, is tat trading ſhould be 
the chief matter to make him a bankrupt. {+ 2847.2) 
Afterwards, in, Trinity. term, the council for. the 
plaintiff finding, that the judges differed in opinion, 
moved for a venire facias de nous, or that the court 
would give leave to mend this ſpecial verdict on the 
affidavit of one of the witneſſes at the trial, that B. 
bought potatoes ſeveral years, to the value of 500 J. 
per annum ; and thereon a rule was made for the othec 
fide to ſhew cauſe why the verdict ſbould not be 
amended, and the cauſe: which they ſhewed was, that 
though this witneſs had ſworn the ſame thing at the 
trial, yet it was without precedent to have a verdict 
(which is a record) amended by ſuch an affidavit, 
for though it was the. ſame which was given in evi- 
dence before, yet the jury did not believe it, or pro- 
bably there might be other evidence at the trial to diſ- 
prove it. | q | | 
But the court was of opinion, that a ſpecial verdict 
might be amended by the notes taken by the clerk at 
the trial, or on proof of the certainty of what was 
then given in evidence, and the ſame was ruled accor- 
dingly on payment of coſts. Yide Mod. Rep. vol. 8, 
. | | 190 


1 


Trinity, 9 Geo, Grey v. Mendez. 

On an indebitatus afſumpſit brought agaiaſt the defen- 
dant by an aſſignee under a commiſſion of bankruptcys 
The defendant pleaded the ſtatute of limitations, 
vi, be did not promiſe within fix years, and ſo no debt. 
The plaintiff replied, that the aflignment by the 
commiſſioners, &c, was made on ſuch a day, anno 4 


| Geo. &c. 
| 3 The 
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The defendant demurred to the plaintiff's replica- 
tion, and-it was argued for him, that it was ill, be- 
cauſe the plaintiff did not ſet forth how the perſon be- 
came a bankrupt, viz. that he was indebted to any 
perſon, &c. and abſconded, or had done any other 
act of bankruptcy; but if he had ſet forth this matter, 
it does not appear by the pleadings that the defendant 
made any promiſe to the bankrupr himſelf within fix 
years, or that the caſe of bankrupts was within the ſav- 
ing of the ſtatute of limitations, by which it is en- 
acted, that ations on the caſe 77 ſlander muſt be com- 
menced within two years after the words ſpoken; and all 
actions of treſpaſs, of aſſault, battery and wounding, and 
falſe impriſonment, mufl be commenced within four years af- 
ter the cauſe of ſuit, and all other actions on the cꝗſe, actions 
for account, 1 other than ſuch as concern merchandizing ) 
actions of debt, detinue, treſpaſs, trover and replevin, 
muſt be brought within ſix years after the cauſe of ſuch ac- 
tions and ſuits, and not after. | 3 

But the right of actions in the caſes aforeſaid is 
ſaved to infants, ſeme coverts, perſons non compos mentis, 
and perſons impriſoned or beyond ſea, ſo as they com- 
mence their ſuits within the times above limited re- 
ſpectively, after ſuch impediment removed; but the 
tight of bankrupts is not mentioned. 

This reaſoning was admitted by the council for the 
plaintiff, (the aſſignee;) but they inſiſted that the 
right to this action was a new right, veſted in him by 
act of parliament. 

To which it was anſwered, and ſo reſolved by the 
court, that the ſtatute of ban#ruptcy trans'ers the fight 


to the Hgnee, but it is no more than the old right 


which the bankrupt held before he had committed any 
act of bankruptcy, and therefore the aſſignee mult take 
it in the ſame plight and condition as the bankrupt 


himſelf had it; and ſo it had been agjudged in the caſe 
of Maſon v. Plunket, that the affignee was in the ſame 


condition (as to the right) with the 3ankrupt himſelf, 
and conſequently if he was barred by the flatute of 
limitations, fo ſhall the affignee. Vide Mod. Rep. vol. 8. 


Page 171, 


Michaelmas, 9 Geo. Lock v. Major. 


By Hat. 5 Gee. c. 24. ſed, 30. it is provided, that a 
bankrupt's certificate ſhall be 27 in evidence, and be a 
Full diſcharge of any action that ſhall be brought by any 
creditor of "Jos bankrupt. In this cauſe, a point was 
reſerved at niſi prius before Pratt, Chief Juſtice, whe- 
ther it was not ſtill neceſſary to prove an act of bank- 
ruptcy. And on debate, the court were of opinion that 
it was, for the word ſuch was relative, and therefore he 
muſt be proved to be ſuch a perſon as is before de- 


ſcribed. Vide Stra. vol. 1. p. 533. 


Easter, 11 Gro. Heavyſide v. Davis. 


See page 170. under the head Bail. Or vide Med. 
Rep. vol. 8. p. 349. | 


Eaſter, 12 Geo. Rig v. Wilmtre 


An action was brought by the plaintiff as aſſignee 
under a commiſſion of bankruptcy,. and the declaration 
was, that the defendant was indebted to the bankrupt, 
and being ſo indebted, promiſed to pay to the 
bankrupt ; but throughout the whole declaration there 
was no aſſump/it to the plaintiff, the aſſignee. Wong 
On demurrer, it was in//ted on by the defendant, 
that the ſtatute had transferred the promiſe to the aſ- 
ſignee, and that a promiſe before made to the bank- 


rupt was afterwards in point of /aw a promiſe to the 


ignee, and ought to have been declared on as ſuch: 


Per curiam. What reaſon is there to vary this from 
the common caſe of an action by an executor, where 


you always declare on a promiſe to the teſtator, and 
yet the promiſe is as ſtrongly transferred to the execu- 
tor as it is here to the nfignee. Therefore judgment 
was given for the plaintiff, Hide Stra. vol. 1. p. 697, 


* 


| 


| 


its being an actual converſion in the 


; * 
he defendants prayed a 


| 


l 


Hilary, 13 Geo. Swayne et al v. Wallinger. a; 


A commiſſion of bankruptcy iſſued in 1726, and the 
debt of the petitioning creditor appeared to be a promiſ- 
ſory note given in 1714. THF N 

The Chief Juſtice allowed it to be good, ſaying, 
that though fix years were elapſed, yet he could nut 
preſume it to be barred. Vide Stra. vol. 2. p. 749. 


Hilary, 13 Geo. Toms et al v. Mytton. | 


In trover brought by the af/ignees under a commiſſion 
againſt A. B. it appeared A. B. was a bankrupt in Ja- 
nuary, 1724. and the debt of the petitioning creditor 
was a note dated in September 1725. The Chief Juſ- 
tice was therefare of opinion that the commiſhop was 
a void commithon, becauſe the acts of a man after an 
act of bankruptcy committed are void: fo the 5 
were nonſuited. Vide Stra. vol. 2. p. 744. 

l * * 6 
Hilary, 2 Geo. 2. Feild v. Curtis, 


It was held, that no releaſe could make a bankrupt A 
witneſs to prove his own bankruptcy. Vide Stra. vol. 2. 


þ. 829, 
Trinity, 2 Geo. 2. Maylin et aÞ v. Eybe. 


On the 28th November one H. rode out of town, and 
returned in the evening, before which a bailiff had 
been at his ſhop to arreſt him; the next morning he 
ſent for the bailiff, and told him he went out in order 
to get the term of the plaintiff, and now the return of 
the writ was out, if they would take out a new writ 
he would give bail, which was done accordingly ; and 
this was held to be an act of bankruptcy within 1 Jac. 
1. c. 15. Which ſpeaks of departing from his houſe 
with intent, and whereby his creditors may be defeats 
ed, or delayed from recovering their juſt debts. Vide 
Stra. vol. 2. p. 80g. Ki \ 16 


Michaelmas, 2 Geo. 2. Parker et al v. Godin. 


One S. a bankrupt, at the time of his going off, left a a 
quantity of plate with his wife, who, in order to raiſe 
ſome money on it, delivered it to her ſervant, who went 
with the defendant to the door of V. a banker, und 
there the defendant took the plate into his hands, and 
went into the ſhop, and pawned it in his own name, 
and gave his note to repay the money, and immedi» 
ately on receipt of it went back to the bankrupt's wife, 
and delivered the money to her, And in trover for the 
plate, the jury (conſidering the defendant acted only 
as a friend, and that it would bethard to guniſh him) 
found a verdict for the defendant : but on application 
to the court, a new trial was grantgd, on the ground of 

defendant, notwith- 
ſtanding he did not apply the money to his own uſe. 
And on a ſecond trial the plaintiff obtained a verdi 
for the value of the plate. ö 5 15 

N. B. A difficulty aroſe on the motion for @ neiy | 
trial, which was this; there were ther things b. * 
ſides plate in the declaration, and as to them the ver- 
dict for the defendant was right; and yet a new trial 
muſt be granted on the hole. But on conſideration, 
the court: held that could be no reaſon to refuſe a ne 
trial, for if the merits, as to the other things, were 
with the defendant, it would be found for him as well 
as to them. But it was agreed on all hands, that if 
one defendant be acquitted, and the other found guil- 
ty, that defendant can have no nt trial. Vid Itru. 
vol. 2. p. 813. RN 482-5 


S#' 


Mithaelmas, 2 Gee, 2. James Tully v. Frances $ 5 
and Chrijtopher May, Exeoutors of M. Bana. | 


The-plaintiff brought an action of debt agginſt the 
defendants for 800 J. due on a bond given by the de- 
fendants teſtator to the plaintiff, .payable at a future 


of the bond and condi- 
of the action the Bank- 


tion, and then pleaded in 
t 


ruptcy of their teſtator, and that he 6btained his certi- 
ficate: to this plea the plaintiff demurred, and the de- 
fendants joined in demurrer, and after hearing council 
for the plaintiff and defendant, .- Io 


* 


Per curiam. A creditor on a bond, with a condition 


to pay money at a future day, ſubſequent to the act of 


bankruptcy. before fat. 7, Geo. 1. cap. Zi. could not be 


admitted to prove ſuch debt, or to have any dividend 


before ſuch ſecurity became payable. It would be 


hard on the former acts to put ſuch a conſtruction as 
to bar a man of his debt, when he could come in un- 
der the commiſſion, and have the benefit thereof. 
As to flat. 7 Geo. 1. cap. 31. it enadts, that any 
perſon who hath, or ſhall hereafter give credit on ſuch 
ſecurity as aforeſaid (referring to the ſecurities men- 
tioned in the recital of the act] to any perſon who was 
or ſhould become a bankrupt, on a good and valuable 


conſideration, bona fide, for any ſum of money, or 


other matter or thing whatſoever, which ſhould nat be 
due or payable at or before the time of ſuch perſon's 
becoming a bankrupt, ſhall be admitted to prove his 
bond, c. for the ſame, in ſuch manner as if it was 
' payable preſently, and not at a future day, and ſhal] 
receive a proportionable dividend, &c. of ſuch bank- 


rupt's eſtate, in proportion to the other creditors of 


ſuch bankrupt, deducting only thereout a rebate of in- 
tereſt, and djſcounting ſuch ſecurities payable at future 
times, after the rate of 5 J. per cent. per ann. for what he 
ſhall ſo receive, to be computed from the actual pay- 
ment thereof, to the time ſuch debt or ſum of money, 
ſhould or would have become payable in and by ſuch 
ſecurities as aforeſaid. Then follows a clauſe, that the 
bankrupt ſhould be diſcharged of ſuch ſecurities. Now, 
it being uneertain whether this bond ſhould ever be- 
come due or not, it depending on two contingencies, 
which, had net both happened at the time of the act 
of bankruptcy committed, it was impoſſible to make 


ſuch abatement of 5 per cent. as the act directs, and 


therefore this bond, the court held, was not within the 
act; and therefore they were of opinion to give judg- 
ment for the plaintiff. Vide Raym. vol. 1. p. 1548. 


gee this caſe fully Rated in page 188. at the 1234 
of Bailiff. P otter 


Eaſter, 4 Geo. 2. Grace v. Heybam. 


The plaintiff brought an action on a promiſſory note, 
to which the defendant. pleaded; that after the ſaid 
note was given he hecame a bankrupt, &c. that there- 
fore, by tat. 5 Geo. 1. c. 24. he is acquitted and diſ- 
charged of the ſaid debt. The parties having gone to 
trial, this caſe was made for the opinion of the 
court. | 698 7 | | PREP... 

That the note for which the preſent action is 
brought was on the defendant's ſeparate account, and 
that on the bankruptcy of the defendant and one F. S. 
his partner, a joint commiſſion was taken out againſt 
them, Sc. and whether on this caſe the plaintiff 
ſhould be barred, was the queſtion then made. 

The council for the plaintiff urged, that within the 
act, bankrupts are not to be diſcharged againſt creditors, 
who could have no benefit under tlie commiſſions 
taken out againſt; them: now, the plaintiff could 
have had a dividend of the joint eſtate under this com- 
miſſion, for that is to be applied to the joint debts 
only. 2 Chance Rep. 226. 2 Vern. 706. 193. But 
though the commiſſioners under the joint commiſſion 
might aſſign the joint eſtate to ſeparate creditors, yet 
the aſſignee of the one trader's part cannot maintain 
an action without the concurrence of the aſſignee of 
the other's part, and therefore; ſuch aſſignment might 
prove fruitleſs to the ſeparate creditors; whereas if ſuch 
aſſignment had been under a ſeparate commiſſion, a ſe- 
—.— right would thereby have been veſted in the aſ- 

ignee. ayer nb Fe eee 

The commiſſioners, under a joint commiſſion cannot 
aſſign the ſeparate eſtate of the bankrupt, for their au- 
thority is to aſſign the joint eſtate. 1 Lev. 17. Raym. 
6. ** beſides, it does not appear in this caſe that 
the defendant had a ſeparate eſtate to be aſſigned, and 
that is the only fund out of which the plaintiff might 


> 


8 
nn. 


| 


moned and ſevered. ” 


ex mination. . 


— 


4 
have. been intitled to a dividend, If there had been 
joint and ſeparate commiſſions, the joint and ſepa- 
rate creditors would have been equally intitled to the 
joint eſtate, | 


The council for the defendant replied ; the a& does 
not direct joint and ſeparate: commiſſions ; but when 


two partners become bankrupts, and a joint commiſ- 


ſion is ſued out, it is founded on their diſtinct and 
reſpective acts of bankruptcy; and therefore, if one 
becomes ſo one day, and the other the next day, 
different relations muſt be had under the joint com- 
miſſion, with regard to the different times of the 
bankruptcy, and the diſtribution under it muſt be the 
ſame as if ſeparate commiſſions had been taken out; 
for in both caſes the joint ſund is primarily applied to 
the joint debts, and the ſeparate fund to the ſeparate 
debts, and then in an average to the joint debts, and ſo 
vice ver/a; ſo ate the orders of the court of Chancery 
in the following inſtances ;, the firſt, between Stephens 


and others, v. Brown and Aalam, 22d January, 


1728, . Brown and Adlarj were partners; the partner- 
ſhip was diſſolved, after which; Brown having ſet 
up for himſelf, became a bankrupt, on which a commiſ- 
ſion was taken out againſt him, and then [Adlam hav- 
ing failed, and a commiſſion having gone againſt him, 
the joint creditors were admitted to prove their joint 
debts under the ſeparate commiſſions; the ſecond 
between Horſey and others, v. Heyham and Hey- 


ham, 22d April, 1729. where it was ordered, that the 


joint eſtate ſhould firſt go to the joint creditors, and 
the remaining part of the joint eſtate, which reſpec- 


tively belonged to each, to their ſeparate creditors; on a 


joint commiſſion ſued out againſt the then defendants ; 
and to the ſame purpoſe is the caſe of Matthews v. 
Alana, Michaelmas, 2 Geo. 2. in C. B. the rule finally 
pronounced in the Hilary term following, where two 
having entered jointly into a Jon Nh having 
become bankrupts, ſeparate. commiſſions were taken 
out againſt them, under which the ſeparate commiſ- 


ſioners having refuſed to let in the obligee, he brought 
(ON 


an action againſt one of the obligors in the court o 
B. whereupon the then defendant having got a certi- 


| ficate under the ſeparate commiſſion, was diſcharged 
on ſolemn argument in that court, which proves that 
| joint creditors may come in under ſeparate, commif- 
| ſions; and by the ſame reaſon, that ſeparate creditors 
may come in under a joint commiſſion ; and the law 
being ſo, every aſſignee may recover by ſetting forth 


the ſpecial matter ; and beſides, if the aflignee of the 
other part will not join in an action, he may be ſum- 


The court thought the laſt caſe cited came fully to 
the point; and therefore inclined for the defendant z 


but adjourned. Vide Fitz=Gibbon's Rep. p. 281, 


Michaelmas, 4 Geo. 2. The King v. Selman Nathan. 


Th be defendant was committed by the commiſſioners 


of bantrupts, who in their warrant recite, that he had 
been examined before them on his oath, on which 
e had notoriouſy prevaricated; they 
therefore, commit him without bail or mainprixe, till 
he ſhall make a true and full diſcloſure and diſcovery 
af his eſtate and effects, or otherwiſe be deliveted by 
eee order 10 RIO tl cb 
On a habeas corpus being brought, it was moved; 
that the defendant might be diſcharged, for the fol- 
lowing reaſons, Ye wot no beitet bite „his 1949 t 
1k," Becauſe fat. 1 Jac. 1. c. 15. requires there 


ſhould be interrogatories exhibited for his examination; 


that ſo. he may have time to conſider of his anſwer, 
and that it may, can then appear to the court whether 
he is hound to anſwer; perhaps this prevarication was a 
matter they had no power to-enquire”into/” -* | " 
2d. Preuaricated is too looſe an expreſſion: he 
W ptevaricate, and yet give à full anſwet at laſt. 


Per curiam. Interragataries are a term known in law, 
and import that the queſtions are put in writing. 
And Holt, Chief 5 held that the Jankrupt 
ought to bave a £OPY and time to conſider of his an- 
fwer. It is very Fon to let people depart * 
4 


d. Or be otherwiſe diſcharged, is wrong. Salt. 35. 
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198 1 5 Bankrupts. 


the words of the act, where theſe ſpecial authorities 
are given. And this commitment not 2 the 
weeds, the priſoner muſt be diſcharged. Vide Strange, 
vol, 2, P. 880. £ 


Eaſter, 6 Geo. 2. Macarty v. Barrow. 


The defendant in panuary, 1728, drew bills on 
Spain, which in March were returned prote/ed for non- 
acceptance; between the drawing and return he became 
a bankrudt; and being ſued to execution, as the 
drawer, he moved on fat. 5 Geo. 2. c. 30. to be diſ- 
charged, it being a debt contracted before his bank- 
upticy. 
; he plaintiff's council inſiſted, that this cauſe of 
action aroſe on the non-acceptance and protgſt; which 
are both neceſſary to be averred, in order to maintain 
the action, and the charges thereof are to be re- 
covered, a 

Per curiam. The principal matter is the drawing 
the bills, and therefore he muſt be diſcharged. Vide 
Strange, vol. 2. p. 949. 


Michaelmas, 8 Geo. 2. Howard v. Poole. 


There was a joint eommiſſion againſt the defendant, 
and his partner, and the plaintiff was a ſeparate credi- 
tor of the defendant's, and arreſted and held him to 
bail; but on a motion he was diſcharged on common 
bail; the plaintiff being ſuch a creditor, as might 
have come in under the joint commiſſion. Vide Str. 
vol. 2. p. 995. 5 


Eaſter, 9 Geo. 2. Hockrell or Hockley ve Merry. 


The defendant on the 9th of May, 1734, was bail 
on a writ of error, on the 25th of October, 1734, he 
committed an act of bankruptcy, and after a commiſ- 
ſion, obtained his certificate. On the 12th of Novem- 
ber, 1735, the judgment was affirmed. And in an 
action of debt on the recognizance, he pleaded his 
diſcharge, and that the cauſe of action aroſe before his 
bankruptcy. | | 

Hardwicke, Chief Juſtice, On the trial held that 
the defendant was not diſcharged according to the 
eaſe of Tully v. Sparks, Eaſter, 3 Geo. 2. for this was 
but a contingent debt, for which the plaintiff could 
not come in under the commiſſion ; flat. 7 Geo. 1. 
c. 15. only 3 11 in thoſe where the payment was 
certain, though 


laintiff. Jide Strange, vol. 2. p. 1043. Caſes Temp. 
Lord Hardwicke, p. By p fe p 


er, 9 Gee. 2. Ambroſe & al. Afſionces of the Eftat 
_ of Ambroſe, a Bankrupt. es —_ 


At ni prius at Guildhall, in an action of trover, di- 


tected by the Lord Chancellor to try whether goods of 


the bankrupt, taken in execution on the 8th of Novem- 
ber, 7 the defendant, were rightly taken or not ; 
after having proved the petitioning creditor's debt, 
and the commiſſion and afhgnment to the plaintiff ; 
the plaintiff entered on proof of an act of bankruptcy. 
And for that purpoſe a footman of the bankrupt's 


was firſt produced, to whom the defendant objected, 


as being a creditor; and being aſked the queſtion, he 
ſaid he was a creditor formerly, but had none of 
his debt paid, and relied on the affignee's goodneſs, 
but reckoned himſelf no longer a creditor, and had no 
promiſe of payment. 


Lord Hardwicke allowed him to be an evidence, 
boy Be is mr * = n 

Then his releaſe was read, which was made to th 
aſſignees only, and ohjected it ought to be made to dhe 
2 likewiſe, for as this creditor will not come 
in under the c n he has an intereſt in the ſur- 

Lord Hardwicke. There is no occaſion for the. re- 
leaſe to be to the t, and the intereſt you men- 
tion him to have in the ſurplus, rather ſtrengthens; his 
evidence for the aſſignees; becauſe he is}thereby rather 


an adverſary to the ſucceſs of the commiſſion than 
{ FIT DI EL IF VCG"1 N | 


otherwiſe, 


'Þ | 


ture. There was a verdict for the 


GOP 


d . 
Try 
© 


Another witneſs in proving the bankruptcy, related 
what had been ſaid by the bankrupt at different times 
_ his bad circumſtance, and fears of being arreſt- 
ed. | | | 
Lord Hardwicke. It is not uſual to allow ſuch evi- 
dence, unleſs when it is concomitant with facts, as 
what the bankrupt ſays when he is removing his books, 
or his goods, &c. but not elſe. | 

And the plaintiff's witneſſes proved him a banke 
rupt very clearly, but it was obſerved by the defen- 
dant's council, that they had proved too much, for 
now the bankruptcy appeared to be before the giving 
the bond to the petitioning creditor, which was the 
debt proved for him in the beginning of the cauſe 
and conſequently that bond being after the bankruptcy, 
was againſt the creditors a yoid bond, and the peti- 
tion and commiſſion on ſuch a debt muſt fall to the 
ground, and the plaintiff be nonſuited It . like- 
wiſe on the evidence, that this bond creditor was at 
the time of the bond, and had been long before the 
bankruptcy a ſimple contract creditor for a large ſum, 
= 2 the bond was given as a higher ſecurity for 
that debt. 


Lord Hardwicke, Here are two queſtions, iſt. Sup- 


| poſing the act of bankruptcy appears to be before the 


petitioning creditor's debt was contracted, whether 
that creditor's petition can ſupport the commiſſion, 
2dly. Whether in this caſe the petitioning creditor's 
{imple contract debt, which was due before any act 
of bankruptcy, makes him ſuch a creditor as to ſupport 
the commiſſion, notwithſtanding the bond given for 
the ſame debt; or whether the giving that bond is not 
ſuch an extinguiſhment of the ſimple contract debt, 
as that he can now be conſidered as a creditor onl 

from the time of giving the bond. Me 
As to the fir/t, if there is a clear act of bankruptcy 
proved, and not purged by any ſubſequent acts 
of the bankrupt, and the petitioning creditor's debt 
ſhould appear to be after ſuch act of bankruptcy, a com- 


miſſion ifluing out on that petition, would iſſue 


erroneouſly , becauſe ſuch petitioner ought to be a 


creditor before the act of bankruptcy ; for as the come 
miſſion by relation avoids all meine acts of the banks 
rupt, conſequently the | petitioning creditor's debt 
mult thereby be avoided ; which is to make the com- 
miſſion trip. up its own heels, and is an abſurdity ; it 
is true, ſome "inconveniences may happen by this 
means, by ſecret acts of bankruptcy, which thoſe who 
deal with the bankrupt cannot have notice of, and 
therefore it is expected that acts of bankruptcy ſhould 
be fully proved, and beyond poſſibility of being purge 
ed; and if any ſubſequent tranſactions have been done 
by the bankrupt, it ſhould be left to the jury whether 
the act was purged, or was an act within the intent of 
the ſtatutes of bankruptcy or not; but in this caſe here 
is a very clear proof of an act of bankruptcy. ory 

As to the /econd queſtion, I think this petition is 
ſufficient to ſupport the commiſſion, and that the ac- 


ceptance of the bond is not an extinguiſhment of the 


debt as to this purpoſe; for the only queſtion now is, 
whether there was a debt ſubſiſting, ſufficient to ſup- 

port the commiſſion, and not of what effect it is with 
regard to the bankrupt himſelt ? the reaſon why it is 
an extinguiſhment with regard to the party, is be- 
cauſe the bond is a debt of a higher nature; but in 


this proceeding both debts are the fame. And it is 


every day's practice, that if a creditor by fimple con- 
tract ſhould after an act of henbraytty-eommitted. et 
a judgment confeſſed by the bankrupt for the ſame debt, 
and take the 8 goods in execution, if the 
aſſignees bring an action of trover againſt that credi- 
tor to recover, yet that very creditor is afterwards 
admitted to come in and prove his debt under the 
commiſſion, notwithſtanding his acceptance of a judg- 
ment after the bankruptcy; and he comes in, in that "x 
by force of his ſimple. contract debt; for all creditors 
are intitled to relief, under the commiſſion; ſo that 
with regard to the commiſſion, he is ftill conſidered 
as a fimple contract creditor, therefore I think the 
acceptance of the bond has not, as to this proceeding,. 
extinguiſhed his ſimple contract debt, fo that I think 
NW WE e Law 
\ verdict was therefore given for the plaintiff, Vid. 
es Temps Lord Hordwicke, 5. % 
ih Taal e Th 250 Prof 4000 e 
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Bankrupts, 


Zafer, 14 Geo. 2. James Baker's Caſe, 
The ſaid J. B. was taken up on an attachment for 


not performing an award. After which he became a 


bankrupt, and obtained his certificate z and now moved 
to be diſcharged, but was oppoſed, becauſe (it was 
ſaid) bankruptcy does not purge a = | 

Per curiam. This was a demand for which debt 


would lie, and the act ſays he ſhall not be arreſted, 


roſecuted, or impleaded for any debt due before the 
r Stor. 
in cuſtody, when the duty is diſcharged. And there 


fore in this caſe he muſt be diſcharged. Vide Strange, 
vol. 7 5. 1153. . i 


Trinity, 14 Geo. 2. Witches v. Str ahan, 


The defendant and his partner in trade had a joint 
commiſſion of bankruptcy taken out againſt them; un- 
der which they obtained their certificate ; the plaintiff 
was a ſeparate ercditor, and had obtained judgment 
before the commiſſion, or act of bankruptcy : and having 
the body of the defendant in execution, the court was 
moved to diſcharge him, on the authority of Howard 
v. Poole, where it was held, that a ſeparate creditor 
* _ fo under a joint 3 ; 7 alſo in 
Abr. Eg. Gaſes 55. 2 Fern. 707. 2 V il. 500. 
And the court diſcharged him accordingly. Vide 
Strange, vol. 2. p. 1157. 


Alichaelmas, 15 Geo. 2. Cruk/hank Ve Thompſon 


The defendant gave a bond of indemnity, and be- 


fore any breach, became a bankrupt ; and being non- 
ſuited in the action, moved to be diſcharged on com- 
mon bail: but the court compared it to the caſe of 
Tully v. Sparks, and ordered that he ſhould give ſpecial 
bail. Ji Strange, vol. 2. p. 1160. 6 


Eafter, 17 Geo. 2. Ashley v. Kell. 


On a motion for a new trial, the court held, that 
tho' under flat. 5 Geo. 2. c. 30. the future effects of a 


bankrupt, againſt whom two commiſſions had iſſued, 


were liable to be ſeized for the benefit of the creditors, 
yet the bankrupt had in the mean time ſuch a property 
in them, as to enable him to tranſact and ſell to a real 


purchaſer. Vide Strange, vol. 2. p. 1207, 


Trinity, 17 Geo. 23 Swayne v. De Mattos, 


On a queſtion touching a bankruptcy, the C. J. held, 
that though the preamble of ate 7 Geo. 1. c. 31. ſpeaks 
only of bonds given for goods in trade, payable at a 
future day, yet the ena:ng words extend to all fort of 
bonds for the payment of money; and that the words 
ſuch ſecurity, do 
debt, but ſecurity by bonds, bills, notes, &c. 
Strange, vol. 2. p. 1211, 


AMicharhnar, 17 Geo. 2. Graham v. Benton. 


Vide 


On motion to diſcharge the defendant from an exe- 


cution, as being a bankrupt, on ſtat. 5 Geo. 2. c. 30. it ap- 
peared that the debt 7 contracted before the bank- 
ruptcy, and ſued for and recovered pending the com- 
miſſion, and before any certificate was obtained, and 
the judgment was afterwards affirmed on a writ of 
error, and coſts given on ſuch affirmance. 
: The court di charged him as to all ; for not hay- 
ing his certificate, he could not plead to the ac- 
tion; and theſe coſts were attendant on the original 
— and cannot be conſidered as given for de- 
ay of execution, when it appears there ought to have 
been no execution, though no writ of error had been 
brought. Fide Strange, vol. 2. p. 1196, , 


Trinity, 18 Geo, 2. Mar, others | 
ir inty, Mey, H a ; „ Mun of 


On an action of g ſumpſit, the defendant was proved 
to be indebted to the bankrupt in 2087. by a ſet 
off, and bringing money into court, this whole de- 


It would therefore be hard to keep him 


o not mean ſecurity for ſuch ſort of a 


—— 


tling with the aſſignees, according to lat. 
30. the defendant ſcrupled it, and the bankrupt would 
not conſent ; but at laſt, the defendant ventured, on 


mand would be Aae if the defendant was in- 
titled to be allowed 127 /. on a note of the bankrupt's, 
1 he claimed as indorſee. The caſe was as fol- 
ows: "NG 
One S. who was poſſeſſed of this note at the time of 
the bankruptcy, apphed to the defendant, who he knew 
owed more money to the bankrupt's eſtate, deſiring 
him to take the note, and claim a credit for 18 on ſet - 
5 Geo, 2. c. 


S. 's indorſement (who, he ſaid, was a good man) to 
pay the 127 l. and on notice to ſet off, produced the 
note. The plaintiff's council oppoſed its being al- 
lowed, it appearing to be an indorſement after the 
bankruptcy, whereas the words of the ſtatute are mutual 
debts before; and as it was an unjuſt attempt in S. to 

et 205, in the pound. But the Chief Juſtice confi- 

ering it might be dangerous to inquire into the pre- 
ciſe time of indorſing negotiable notes, directed the 
jury to allow it; which, with much difficulty, and 
merely in deference to his opinion, they did. But ona 
motion for a new trial, the verdict was ſet aſide, with 
the concurrence of the Chief Juſtice ; the words of 
the ſtatute being as before ſtated, and the defendant 
having no right to ſtand in a better condition than &. 
who could only come in for a dividend: beſides, it 
would be of ill conſequence to trade, if debtors to the 
bankrupt's eſtate ſhould be allowed to buy up debts, 
and ſet them off in this manner, The court gave no 
opinion how it would be, if the nature of the tranſac- 
tion, and the time of the actual indorſement did not 


appear, Vide Stra. vol. 2. 1234. 

Michaelmas 30 Geo. 2. Cooper, and another, Aſſionees of 
William Johns, a Bankrate, v. Chitty and Wenn | 
Efqrs; Sheriffs of London. e tits 


In an action of trover brought by the aſſignees 
againſt the ſheriffs of London, for ſelling the bankrupf's. 
goods under a fiert fac. at the ſuit of one V. GW. 

On the trial, the following ſpecial caſe was made; 
for the opinion of the court, vix. 4 4 e e 

That Fohns was regularly declared a bankrupt on the 


$th December, 1753. That on the 5th December, I753s; 


W. G. obtained judgment in G. B. againſt the ſaid banks 
rupt, and on the ſame day execution was taken out 
thereon, and the goods ſeized by the ſheriffs : that 
Johns committed the act of bankruptcy on the 4th of 
December 1753; and on the 8th gf: the ſame: December, 
a commiſſion iflued againſt him, and on the very:ſame 
day the 4 cage"on of the bankrupr's oath and effects 
was made the commiſſioners, and on the 28th of 


Dec. a bill ke; ſale of the goods was made by the ſheriffs · 


Out of this caſe the queſtion made for the opinion 
of the court was, | 

Whether the aſſignees under the commiſſion of bank. 
ruptcy could maintain an action of trover againſt the 
ſheriffs for ſeizing the goods on the fieri fac. iſſued af- 
ter the act of bankruptcy committed, and the goods ſold 
after the aſſigment was execute? Tm 

The court, after hearing council on both fides, 
gave judgment: „ ; 

Lord Mansfield. The commiſſion and aſſignment of 
the benkrupt's eſtate and effects are both notorious 
tranſaQions, ſo that a ſheriff cannot be well hurt by 
being left liable to this action. If it were otherwiſe, 
there would be great danger of culluſion being practiſ- 
by /heriffs on theſe occaſions, which might be en- 
couraged by a contrary reſolution. The ſeizure in 
this eaſe is after the act of bankruptcy committed, and 
therefore, after the property by relation is veſted: in 
the aſhgnees ; but that tranſaction was innocent and 
excuſable, and the eri ſhall not be liable by rela- 
tion as a wrong deer. The git of the action is, the 
wrongful conuenſion by the ſale and falſe return long af - 
ter the commiiſion and aſſignment. * 15309 


Pier curiam, unanimouſly, this action is maintain« 
able againſt the th 


defendants, and therefore, the plain - 


| tiffs muſt have judgment. Fide Bur. vol. 1. p. 20. 


| 


| 


gt Hilary, 31 Geo. 2, Reſe Ve Green. of: 


A queſtion was ſtated for the opinion of the court, 


the 


vis. whether the defendant became a bas "2 
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200 Bankrupts. 


31ſt of March, or on the 6th of May, grounded on the 


following caſe : r ; 
The . being arreſted for a debt in Kent, on 


the ziſt of March, was afterwards on the 6th of May 


following brought up by habeas corpus in order to be 


turned over; and on his way to the judge's chambers 


called at his attorney's houſe, which was in the city 


of London, and out of the county of Kent, and was 
carried from thence. by virtue of the habeas to a judge's 
chambers to be bailed, where he was bailed, but was 
inſtantly ſurrendered there by his bail, and committed 
immediately to the King's Bench Priſon, where he lay 
above 1. 0 months, viz. from the ſaid 6th of May till the 
15th of Fuly next following. IE. 
Aer ein the council on both. ſides, the court 
gave their opinion as follows: 0% 
Lord Mansfield. Where poſitive laws fix and deſcribe 
what ſhall be conſidered as acts of bankruptcy, they 
muſt be conſtrued according to their intention, and 
ſo. as to anſwer the ends of public benefit, which 
the legiſlature had in view. ; 
In conſtruing, the act of parliament, he held this 


| caſe not to be ſuch an geape as that the man ſhould be 


thereby rendered a bankrupt and a criminal, for the act 
clearly intended ſuch an eſcape made by a priſoner as 
ſhews that he means to run away, and thereby defeat 
his creditors, but this is not ſuch an e/cape, and a man 
ſhall not be made a criminal where he had not the leaſt 
criminal intention to diſobey any law whatſoever. 
There is no eſcape at all in the ſenſe of the act, he re- 
mained ſubſtantially in cuſtody, notwithſtanding his 
being thus carried into another county, __ 

W here bail is really put in, the bankruptcy only re- 
Hates to the time of the ſurrender ; the mere being ar- 
reſted is no preſumption of inſolvency, the preſumption 
ariſes from his lying in priſon #49 months. This ſort 
of bailing is a mere form to turn the defendant over, 
from one cuſtody, and in ſuch caſe the bail never juſ- 


tify. 5 
— caſes of ſuperſeding actions, by reaſon of the 
laintiffs not proceeding on them within wo terms, 
eing merely turned over from one cuſtody to another, 

is always conſidered as a continuance of the ſame im- 

priſonment. I think, in the preſent caſe, under the 

preſent circumſtances, the bankruptcy has a relation to 
the firſt arreſt. 1 5 ? 

: Deniſon, Foſter, and Wilmot, Juſtices, agreed with 

the Chief Juſtice in opinion. 8 
Per curiam. Let the po/tea be indorſed: that the de- 

fendant Green became a bankrupt on the 3 iſt of March. 

Vide Bur. vol. 1. P. 437. e 

Hilary, 31 Geo, 2. Wor ſel and another, Altonees 0 

: Richard Slader, a Bankrupt, v. De FA i 
Slader. 


2 The following queſt ion came before the court, on a 
feigned iſſue out of Cm viz. whether one | 

of the ſaid Town, from which he was removed on ac- 
count of his having þecome a bankrupt, and not ha- 


Richard Slader, a trader, was a bankrupt, and if he was 
a bankrupt then, on what particular day he became 
ſo, and that the particular day might be indorſed on 
the ea. | 

The „ point was ſettled, that he certainly became 


a bankrupt on the 13th November, 1756, 
On the ſecond point it was inſiſted for the plaintiffs, 


ing the deed in queftion, which bore date that day, 
for they alledged this deed to be fraudulent, and the 


executing it to be p/o facto an act of bankruptcy, with- | 


in the /latute of 1 Face 1. cap. 13. | | 
The jury found Richard Slader a bankrupt accord- 


mely. vt! 1541 | 

- By conſent of the parties, the following order was 
made at niſi prius, viz. that either party be at liberty 
to move the court; and if the court ſhould be of opi- 


nion, that the deed of the 23d of October, 1756, is 


fraudulent, and the execution of it an act of bank- 
ruptcy, then the pgſtea ſhould be marked on the back 
thereof: that the ſaid Richard Slader became a bank- 
rupt on the 23d of Ogtober, 1756. If the court ſhould 
be of a different opinion, vi. that the execution of the 
ſaid deed, under all the circumſtances,” by the ſaid 
Richard ' Slader be not an act aff bankruptcy; then the 


* 


head of Bail. Vide Bur. vol. 2. p. 736. 


| admit him. Vite Bur. vol, 2, P. 723. 
— | 


| þoflea to be marked on the back: that the ſaid Richard 
Slader became a bankrupt on the 13th of November. . 


On this order, a rule was made as follows, via. 
It is ordered, that the plaintiffs ſhew cauſe why the 
poſtea in this cauſe ſhould not be indorſed, that Richard 
r became a bantrupt on the 13th of November, 
wy ee \F 55 | 
On this rule, by the direction of the court, the mat- 
ter was formed into the following caſe, dix. 5 
FJ. D. an agent of Jſaac De Mattes, knowing Slader to 
be indebted, and not able to carry on his trade, unleſs 
ſome perſon in London, in the nature of a banker, 
would pay his draughts, negotiated in the month of 
July, 1756, an agreement between the ſaid aar De 
Mattos and Richard Slader : that De Maitos ſhould pay 


Slader's draughts on having ſecurity. 


After hearing council on both ſides, the court gaye 
their opinion. £1 | y 

Per curiam. Under all the circumſtances of this caſe, 
we are of opinion, that this conveyance of the bark 
rupt's whole ſubſtance to De Mattos, though by way of 


| ſecurity, and for a valuable conſideration, is fraudy- 


lent, and an act of bankruptcy, Therefore, Jet the 
poſtea be indorſed: that Richard Slader became a bank-' 
rupt on the 23d of October. Vide Bur, vol. 1. p. 40. 


Michaelmas, 31 Geo. 2, Ceckrell, Aſſignee v. Ouſtond 1 


The queſtion before the court on this motion was,' 
whether a bankrupt's certificate obtained after judg- 
ment in an action on a bail bond againſt the bankrupt 
himſelf, ſhould diſcharge the bankrupt from this judg- 
_ on the bail bond, as well as from the original 

ebt. | : NARS 1 


Per curiam. It was held, that the certificate obtain 
ed ſubſeguent to the bringing of this action on the bail 
bond (though ſuch certificate was founded on an act 


of bankruptcy, prior to the bringing this action on · the 


bail bond) did not diſcharge the bail bond, although 
it diſcharged the original debt, for that this was a new 
and diſtinct cauſe of action. | 


The certificate would be a diſcharge. of proceed- 


| ings depending againſt bail in, an action on the old 


debt, who were not already fixed; therefore the court 
diſcharged the rule to ſhew cauſe, and ordered that 
the Serif ſhould pay the money /evied to the plain- 
tiff. Vi e Bur, vole I, p. 436. Ane en enoty or: 
Hilary, 32 Geo. 2. .Bailey Ve Dillon. 


* * 
1 « 


See this caſe fully Rated in page 174 under the 


f * x 
s #? 


Hilary, 32 Geo. 2. The King v. The Mayor, Bailiſſ, 
and Common Council of the Town of Liverpool. 


On a mandamus brough t by Jobn Clegg, to reſtore 
him. to his place and office of one of the common countil 


ving received his certificate. | 2 
After having heard the arguments of council on 

both ſides, the court gave their opinion. 1 
Lord Mansfield. Clegg's merely being a bankrupt, is 


that Richard Slader became a bankrupt anterior to the i objection to his continuing» a corporator. It is no 
13th November, viz, on the 23d of Oclober, by execut- | 


offence againſt the duty of his office, he may become a 


bankrupt without his own fault, and there is no cenſus 
lequiſite as a qualification to be a corporator. Indeed 


ſome of the conſequencies of bankruptcy, may eventual- 
ly become a cauſe of a motion, but the bantruptcy it- 
ſelf is not ſo ; a man may be able to pay above 205. 

in.the pound, or he may very ſoon obtain a certifi- 
cate after the commiſſion is iſſued. + e. 

- His having, become a bautrupt,:and not having ob- 
tained his certificate under the commiſſion” awarded 

againſt him, is nat; of itſelf. alone ſufficient to diſ- 

ualify him from being a member of the common coun- 

cal of this town, whatever might have been the caſe, 

if certain eventual conſequences had happened to have 

followed therefrom, Hs | 

. Deniſon, 727 and Wilmot, Juſtices, concurred 

with the Chiz Pee. | fs Sree ie 
Per curiam. Let there be a peremptory mandamusts 


Hilary, 


r 


ae I 


# 4 
* 
4 ; 3 * 
* 3 * 5 * * * 
4 he BB £4 * 4 * 


Hilary, 35 Geo. 2. Tuduuch v. Burn 
On a caſe from the court of Chancery, E. C. by will 


e a legacy of 200 l. to one C. then a bankrupt, whole 
Bos eats had, at the time of her death, been ſigned by 


four thirds of his creditors in number and value, and 
alſo by the commiſſioners; but the teſtatrix's death 
happened before its being confirmed and allowed by 
the LATE Keeper. 5 . | | 

The commiſſieners, ſoon after her death, and after 
C.'s death, and before the allowance of the certificate, 
aſtigned this legacy to the defendant, Bourn, for the 
uſe. of the creditars, after which the certificate was 
confirmed and allowed by the Lord Keeper, without 
oppoſition : but before the allowance of the certificate, 
the bankrupt himſelf died, having made the preſent 


certificate by the Lord Keeper. 
i 


ought not to over-reach them. 


0 


dl. 


En this caſe the commiſſioners had actually aſſigned 


and it would be very utireaſonable that all the credi- 
tors ſhould 19 1 their dividends. en 
Fufler, Juſtice, concurred. _ 1 


bankrupt, and now belongs to him for the benefit of 
the bankrupt's creditors. Vid Bur. vol. 2. þ. 716, 


Tr inity, 32 &33 Geo, 2. 
21 


not 


On an action on the ca/e brought againſt the 
defendants as Sheriffs of. leſar, for a' falſe re- 
turn, v:z, returning nulla bona to a Jia facies diret- 
ing them to levy 3050 J. debt, and 61. io. da- 
mages, on the gaods of 
in the court of C. B. a verdict was given for the plain- 


tiff for 292 l. 7.5. damages, ſubject to the opinion of 


the court an the following caſe: 
The plaintiff ſued out a bill of A4:ddleſex againſt J. 
D. on _— ad of 4 1757, returnable on Wedneſday 


next after three weeks from the day 2 Eaſter. That a War- 
rant was made out thereon, and the party arreſted the 
ſame day. He being under arreſt on the 4th eo, 
at the ſuit 


as ch with a proceſs out of the C. B. 
of one J. S. and was the ſame day brought by habeas, 
before Mr, Juſtice Clive, and committed to th Fleet, 


charged with both actions. The plaintiff in Trinity 
term obtained judgment in the C. B. for 2000 1. debt, 


F. D. recovered againſt him 


, 2 v. Bridgen and 


— A 


2 


"I 4 


and 6 ½. 10 f. damages. D of June, tbe 


plaintiff took out a fiers face in 
from the day of the Holy Trinity in three" weeks : and on 
the 18th of the ſame' month, the defendants, the 
Heriſfi, took * goods of the ſaid J. D. in execution, 
Er e er 


Der, returnable 


| 


22 * 


ſhewing that the bank 
the 18th of June, whic 


to him, but muſt be the property of 


© that all and every perſon, Sc. who ſhall, 


and on the 4th of May 
lie two months in priſon, viz. 


charged, at the plaintiff 


with the Chief Juſtice. , 


. * 1 
p Q * 
. 
4 3? 


and levied thereout the clear ſum of 292 /, 7 s, and on 
the'5th day of November following, returned on ſuch 
, e 
It was further /ated to the court, that the ſaid ). D. 
was a trider within the intent of the ſeveral ſtatutes 
concerning 1 1 and that he remained in cuſ- 
tody at the plaintiff's ſuit from the time of the firft 
rreſt, viz. the 2d of May 1757, until the 2d of July 
ollowing, when he was diſcharged out of cuſtody, as 
to the plaintiff*s ſuit; but continued in cuſtody as to 
the ſuit of the ſaid J. 8. until the 6th day of the ſame 
uly. That a commiſſion of bankruptcy, on the 3% day of- 
15 iſſued againſt the ſaid J. D. and he was declare 
a bankrupt oh the Caiiis day ; and on the 2 iſt of the ſame 
month, his eſtate and effects were in due manner 
9 1 Nen. 
The following queſtion, grounded on the foregoing 
caſe, was made for the opinion of the court, viz. 
Whether, on the whole of this caſe, the plain- 
«tiff is entitled to recover againſt the defen- 
J — 0 
After hearing council on both ſides, the court gave 
„» «Ü— VON og : 
Lord Mansfield. The bankrupt was firſt arreſted at 
the ſuit of the man whb is the preſent plaintiff againſt 


the ſheriff of Middleſex, and was afterwards charged in 


cuſtody at the ſuit of 


The queſtion is, whether the return be fe? That 


o 


is, whether theſe goods were the property of the bank- 


_ rupt, and that depends on the bankruptcy of the defen- 


dant in the original action. | 
If F. D. was a bankrupt on the 2d of May, wheri 


he was firſt arreſted at the plaintiff's ſuit, or even on 


the 4th of May, when he was charged in cuſtody at 
the ſuit of J. S. the goods could not poſſibly %: er 


t bt the af/ignees by 

relation backwards to that time. © fon ” 
The words of flat, 21 Fac, 1. cap. 19. are plain; being, 
Tc. or ba- 
<< ing arreſted for debt, ſhall, after his or her arreſt, 
lie in priſon 7wo months or more, on that or any other 
<< arreſt or- detention in priſon for debt, ſhall be ac- 
„counted and adjudged a bankrupt. to all intents and 
cs Rurpoles, from the) Yong tf bly gr ber, id rtf e- 


cc 
the ad of May, 


in cuſtody wit 


In this caſe, J. D. was arreſted o 
was charged n cl 
that and another action. It is admitted, that he did 
till the 6th of July, at 7. 
ot Jul, before be was. di- 
8 uit, | | 


months in priſon is a ſtrong preſump- 


S.'s fuit, and till the 2d of 


The lying ?409 


tion that the perſon was inſalvent at the time of the ar- 
reſt; and the ac May th 1 if be lies 


| that“ if be lies in priſon 
* tioo months on that or any other Mon, he. 1 : | 2 
* adjudged a bankrupt from the time of 10 f ar- 
<© reſt: ſo that here is plainly an act of bankruptcy 
on the 4th of May, whatever diſpute may be made 
about there being one on the 2d of May. Therefore, 
chin 55 s return is true. x "0 . 

Nothing can ſupport the plaintiff's claim but his 
try was not enen al * 
| was the time when the good 
were taken in execution. e e 

Deniſon, Foſter, and Wilmot, Juſtices, concurred 


# $4 
” 


Por curiam. Let the poftea be delivered to the defen- 


dants, in order to aye a judgment of non/ut entered 


| » Trinity, 32 & 33 Geo. 2. Wilſon v. Day. 


On an action of treſpaſi for entering the plaintiff's. 
houſe, © ang takip away his goods, on net guilty 
leaded, and a Juſtihcation of the taking under a com- 
ien againſt one Lawſon, the cauſe came on to be 
tried; ad dhe matter was referred to the opinion of 
he” court, on the following queſtion, which was di- 
| e on by way of —_— Re” 
„Whether an aſhgnment made by Lataſan was in it- 
ſelf an act of Fr AA 4 * jo | Sad De 
W Manges reduced. the matter to the following 


7 e t 
q % Iz Fa” xF WI < # 
; | | ; | 3 5 


PA 1 80 id 7 2 ff * 
Banktupts. 


One Lawſon, a trader, was concerned with one | Hilary, 33 Ces. 2. Furcreſt and another, Aſſignees of 
Titley in circulating notes, and was really indebted to Satterthwaite, a Bankrupt, v. Devonſhire and others, 


the plaintiff: Wilſon, but being in a fright on Titley's | 1 bo en cs een 
— 65 off, ſent 12 WP 1 Thurſday the ech of On a motion for a new, trial on ſuppoſition; of a 
1 arnier, and told him that Titley was gone off, and, miſdiregtion given, by the judge who tried the cauſe, 
that many notes were ſtanding out againſt him, and | the caſe was as follows z : 1 % 288. 25 Li 
that he could not ſtand his ground, and therefore pro- An action on the caſe was brought by the plaintiffs 
oſed to ſecure Wilſon; and on Saturday the 18th of | 2gain(t the defendants, for monies had and received by 
Non ſent for an attorney, and preſſed him to draw the defendants ＋ the uſe of the plaintiffs as aſſignees of 
an aſſignment immediately from him the ſaid Law- the bankrupt, To this action the defendants pleade 
fon to ilſene The attorney could not do. it till the | the general iſſue, that 4% did nos undertake, &c. and 
Monday, and it was privately executed on that day, iſſue was joined on this plea. 
though it bore date on the preceding Saturday. It was The cauſe was tried at Lancaſter Aſſiz es, before 
given to ILilſen to ſecure money really due to him, Net, Juſtice, and a verdict was found for the plain- 
and which he was liable to pay on Lawſon's account; tiffs, of which verdict the judge then declared himſelf 
and the deed purports it to be, only a ſecurity for ſuch ſatisfied, L n . 
money, but does not Iiguidate the ſum due. A day or At the trial, the defendants couneil admitted that 
two after, a defeazance was executed, which was a ſe- Satterthwaite WAS. Of ader ; they likewiſe admitted the 
parate deed, making the former void, on payment of | petitioning creditor s debt, the commithon, and' the 
all the money due to Vilſan. The defeazance did not | affignment,of the bankrupt's eſtate and effects to the 
ſpecify the particular ſum no more than the aſſign- aſſignees; but they diſputed the act of bankruptcy ſup- 
ment. After payment of Wilſon's debt, the reſidue | Poſed to have been committed by Satterthwarte. 
was to be in truſt for Lawſon himſelf, The aſſign- The action was brought for money ariſing from the 
ment was a general affignment of every thing that ſale of goods conſigned by Satterthꝛuaite to the defen- 
Lawſon had in the world, and imported, that it | dants, as his fa/ers, and fold by them as ſuch, which 
was made to ſecure a large ſum, viz. 1800/. and up- money was admitted to be in the hands of the deten- 
wards, and recited the cauſe. of making ſuch dzed. dants, and amounted to 5314 J. 17 5. 94 d. a 
There was no counterpart, and the original remained | The defendants proved, that they had paid ſeyeral 
in the cuſtody and keeping of the aflignor ; no other | ſums on account of Satterthwaite's draughts and other- 
poſſeſſion was delivered, but a letter of attorney gl- | wiſe, to his uſe, and on his accounts. | 19755 
ven to one Betham, cleik to Lawſon, a perſon privy , The plaintiffs proved ſome ſecret acts of bankruptcy, 
to the whole tranſaQtion, to colleR, receive, diſpoſe, iz. his being denied to his creditors about Chri/tmas. 
Sc. but the goods continued in Lawſon's houſe ; no 175', after which he appeared again publickly as 
notice was given to the debtors of Lawſon, who owed |. ulual, till about Augu/? following: In Aug 1752 
him money, till Lawſon went off, which was a few he totally ſtopped payment, on which the commiſſion 
days after. At the trial it appeared, that the debt of bankruptcy was taken out againſt him. Theſe ſecret 
really due to Milſin from Lawſin was about 180 J. acts of bankruptcy covered the time of the conſignment, 
although the deed which recited Latuſin's circumſtan- to the defendants, and alſo the ſale and time when the 
ces to be bad, and their manner of dealing, recited | Money was advanced by them, to the ule and order 
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alſo, that there might be about 3000 /. that Miſſon of the bankrupt... . ur rar ds 1 
might be liable to pay, but mentions 795 J. as ac- 1 1 he defendants council reſted their caſe on two 
tually due; and then aſſigns every thing to Vilſon, &c. ants, Vito 43. i442 01 265 dts 
without any exception Water, th . 1ſt, Whether the defendants. were not entitled, as 
After hearing council on both ſides on this caſe, the | actors for Satterthwwazte, to retain. for the general ha- 

- lance of their account. bn 


court gave their opinion: . „ | Mus, „ ik nitrile on 
told Mansfield. lit is a plain caſe, both on the deed, 2dly, Whether they were not within the protection 
and on the collateral circumſtances. | of ſtatute 19 Geo, 2. cap. 31. ſect. 24. 1 
The /y/tem of the bankrupt laws is, that the bank- | he plaintiffs. council. in reply aljecled, that this 
rupt's effects ſhall be taken out of his own poſſeſſion, | franſaction of the defendants was fraudulent, for that 
; and be divided equally among all his creditors. | they knew and were appriſed that  Satterthwaite was 
It is not neceſſary that the deed ſhould be fraudu- | inſolvent at the time when his effects came into their 
lent, as between the parties, nor is this deed at all fo, bang E e in ws ack ban That 28h 
for it is a very fair deed as to the parties, but it is The jury being of the fame. opinion, gave the. 
made to prefer Miſſon to the hantrupt's other creditors, | plaintiffs a verdict for the whole money, except com- 
A trader, before he becomes a bankrupt, may prefer miſſion and charges of ſale. _ | n i 
one creditor to another, and may pay him his debt, or On this motion, after hearing council on both ſides, 
may make a mortgage, with poſſeſſion delivered, or the court gave their opinion. 5 : 
may aſſign part of his effects to one particular creditor, | Per chf mn. We are all clearly of opinion, that this 
rule muſt be made abſolute for a new trial on pay- 


yet an aſſignment of his whole eſtate is of a very diffe- . 977 
rent conſideration, becauſe it tends to defeat the whole ment of gs. Vide Bur vol. 2. p. 932. 


en eee, Bar 2 = ff faigng mu Gad tan 50) £9. nos. 06-1018 
In this caſe he aſſigns all, and inveſts his clerk with | Hilary, 1 Geo. 4. hd Kino w\. Volts Bryan: bit 

41 I . '. | © 3% 1 Ning u. ohn * „ © 
the management of his effects, inſtead of the commiſ- nn 5 g v. J. | Fe 5 | 


ſioners. : | een 1 The defendant was brought before this court from . 
This deed is an act of bankruptcy itſelf, It defeats Newgate by habeas, to get diſcharged from a'commit- 
the whole bankrupt law, nothing remains for the cre- | ment made by commiſſioners under ai commiſſion” 
onus = wt haps, bY ny whole 1 770 Is 575 2 ifſſued againſt him, for not ſubmitting himſelf to them, 
the hands o own truſtees immediately; therefore and making a full anſ to the queſtions Him, 
he is a bankrupt the moment he has executed the deed, to their ſedbsfaction. 5 5 my ws W on er au : 0 


1 


for there is nothing at all left *for his creditors ; and The auf ian Put to the Sent de the ad * | 
this being an unliguidated demand, makes the. caſe 40 . 10 theſe ad, oo "=> ſr — N K 
ſtronger. | | As you do admit that you have ſpent the laſt ' 


© week previous to this your examination with 


Thus the matter ſtands on the deed. 
*© Mr. 4. (one of your affignees) to ſettle and 


The circumſtances confirm it; for in this caſe there 


is no viſible change of poſſeſſion, and the letter of at- < adjuſt your accounts, and to draw An e 

torney to receive the debts 1s a ſecret tranſaction un- e ſtate thereof, to enable you'to-oloſe| ſuch your 

known to every body elſe: and according to the caſe examination; and dolikewiſe admit, that en 5 

of Ryal v. Rowles, there ought to be notice given to e ſych ſtate thereof it appears; that aſter giving” y 

the creditors. I therefore think this deed is in itſelf you credit for all ſums of money paid by 

an act of bankruptey. 4 : 1 | | „ you, and making you debtor for all goods by 
Deniſon, Foſter, and Wilmet, Juſtices, concurred Y ſold and delivered to you from youf firſt | e 

wth the Chief Juſtice. entering into trade to the time of your bank- q 


1 


Per curiam, unanimouſly, let a judgment of noni, << ruptcy,; there is a deficiency of the ſum 


be entered for the defendant, Vide Bur vol. 2. p. 827, 13,513 J. give a true and particalar account 
* . | I «© what 


T2 =_ _— 
E 2 * * * 
FE 33 —— —— f oF 


acts; and, i 


« what is become of the ſame, and how and in 


c what manner you have applied and diſpoſed 
„thereof. | 15 1921 | 
To this queſtion the bankrupt gave the following ge- 
ral anſwer, via. | per” 2 
ee On the goods ſold this Jaſt year, I have loſt 
« upwards of 2000 J. and by mournings, I have 
& Joſt upwards of 1000 /. and for nine or ten 
« years I have been extremely extravagant, and 

<« ſpent large ſums of money. 


His council urged to the court as a ground for his 
diſcharge, UT te $363 

iſt. That the anſwer which he had already given 
before the commiſſioners was a full, ſufficient, and 
ſatisfattory anſwer, and the beſt and only one that could 
be given by an idle extravagant man, who had never 
kept any accounts, and conſequently, that impriſoning 
him until he ſhall. give a more full and ſatisfactory an- 
ſwer to the queſtion, was an impriſonment for life. 

2dly. That the power and juriſdiction of the commil- 
fioners to take the bankrup?*s examination, &c. was tem- 
forary, and confined to the time allowed to the bankrupt 
to come in and furrender himſelf, and ſubmit to be exa- 
mined, after Which the commiſſioners had no further 
power over the bankrupt at all; and in ſupport of this 
objeftion, his council relied on the conſtruction of the 
bankrupt acts, and particularly Anat. 5 Geo. 2. cap. 30. 
ſeck. 1, 2, & 3. 5 12 . 

The council for the commiſſioners, Cc. inſiſted, 
iſt. That the bankrupt's anſwer was nugatory and i f. 
ficient. azdly, That the conſtruction put by the ban#- 
rupt's council on the bankrupt acts was falſe, and con- 
trary to the genuine ſpirit and conſtruction of thoſe 

F allowed, would perveit their very ead 


and intent. N . 
Lord Mansfield. If the queſtion put to the bankrupt 
by the commiſſioners was Improper, or it proper, and 
the anſwer ſatisfactory, he ought to be diſcharged, but 
this is a proper queſtion, and the anſwer is very in- 
ſufficient and unſati factor. | 
The conſtruction put by the defendant's council 


in objeRion to the commitment, is founded on mere. 


arbitrary implication, the e ſay no ſuch thing. 
Stat. 5 Geo. 2. cap. 30. ſect 16. gives the commiſſioners 
2 power to commit the bankrupt until he ſhall ſubmit, 
and a full anſwer make to their ſatis faction. The 
17th ſect. of that fatute gives power to the court, or 
judge, to re- commit the bankrupt to the ſame priſon, 
there to remain as aforeſaid, until he ſhall conform as 


% 


ae 8 55 N 
His examination is not confined to be within the time 


limited for the bankrupt to come in, ſurrender, and 


ſubmit to be examitied. The power of the commiſ- 
ſioners is general, and not Hmited to the compaſs of 
time given the ban#rupt to come in. 

In this caſe, the commiſſioners have, within the /mit- 
ed time, required a further anſwer of the bankrufpy to 
their queſtion, and committed him for his refuſal ; I 
am clearly ſatisfied that he cannot redeem himſelf from 
his impriſonment, but by giving a full anſwer to the 


duenne If he gives af {re anſwer, and the commiſ- 
1 


oners are not ſatisfied with it, he will then be en- 
titled to his proper remedy. | 
Fofter and Wilnat, Juſtices, concurred with the 
Chief Juſtice, | | 
Per curiam, unanimouſly, Jet the defendant be re- 
manded. Vide Bur. vol. 2. ) 4 + + 
Note. The bankrupt was | 
corpus in Trinity term following, but remanded, be- 
cauſe his anſwer to the commiſſioners was incomplete 


and unſatisfaftory. Vide Bur. vol. 2. p. 1215. 


Hilary, 3 Geo. 3. Howard, and another, Executors, 
Sc. v. Jemmet, Executor, Sc. 


On ſpewing cauſe againſt ſetting aſide a feeri fac. and 
paying back the money levied : thereon, the caſe 
Was: a +3468 Fen 


ed his certificate: that the preſent action was brought 
againſt him as executor, on a bond entered into by the 
defendant's teſtator: that the defendant had, between 


rought up again by habeas 


The defendant | was a bankrupt, againſt whom a 
commiſſion had iſſued, and who had afterwards obtain- 


_ againſt a married woman, being a ſele trader? 


the time of the iſſuing of the commiſſion, and the time 
of obtaining his certificate, pleaded a falſe plea, viz. 
that he had no afets, when in fact he had aſſets 
which was found againſt him; on which the plaintiff 
had judgment de bonis teſlatoris, ſi, &c. and againſt the 
defendant himſelf de honig propriis for the coſts; 

Per curiam. Ihe pleading a falſe plea was his own 


act, and his own fault, and the judgment and execu- 


tion de bonis propriis for coſts, was ſingly owing to this 
his falſe plea, which was ſubſequent to tbe iſſuing of the 
commiſſion, conſequently it could not have buen prov- 
ed under the commiſſion, and therefore cannot be diſ- 
charged by the certificate; therefore let the rule be 
diſcharged. - TP. 774 
Lord Mansfield, If an executor becomes a bank- 
gs the commiſſioners cannot ſeize the ſpecific effects 
of his teſtator, not even in money, Which ſpecifically 
can be diſtinguiſhed and aſcertained to belong to ſuch 
teſtator, and not to the bankrupt himſelf, Vide Bur. 
vol. 3. p. 1368, 1369. IM, 


1 coho 
| ö | 4 FT 
Trinity, 3 Geo. 3. Brown v. Chapman. 


On a writ of error brought on a judgment in the 
C. B. on an action on the caſe, for falſely and malici- 
ouſly ſuing out a commiſſion of bankruptcy againſt him. 

"he plaintiff in error's council oe to the action, 
and ſaid it did not lie, becauſe iN ſtatutes of bank- 
ruptcy bave provided a particular remedy, and the 
thing itſelf meaning bankruptcy, did not exiſt at com- 
mon law, 

Lord Mansfield. There is no clauſe in at. 5 Ges. 2. 
cap. 30. that takes away the common law remedy, nor 
that ſays, that the party ſhall not recover more: than 
200 /, damages. Wi. „ n FCG 
It never can be for the benefit of trade, that a man 


ſhould be at liberty to ſue out commiſſipns of banks 

ruptcy maliciouſly, ww 67 be 

Per curiam. Let the judgment of the 4 B. be affirm- 
ed. Vide Bur. vol. 3. p. 1418. ; 


Michatlnas, 58 3. Tavie, and eber ee | 
Fane Cox, a Bankrupt, ve Phillips and others, A. 
Jignees of John Cox, a Bankrupt. _ | 


An action of frover was brought by the aſſignees of 
Jane Cox, a ſole trader in London, and a bankrupt, 
againſt the aſſignees of John Cox, her huſband, who 
was alſo a bankrupt, on which a verdict was given for 
the plaintiffs, ſubject to the opinion of the court, on 
the following facts and cuflom 5 be OR TONE TO 

iſt. The commiſſion itſued againſt ' John Cox, the 
huſband, on the 13th of March 1764 and the com- 
miſſion againſt Jane his wife on the Mh of Aptil 
1764. 8 ; . ns 0 9251 N 
2dly. The cu/tom of London, whichis as follows: 

** Where a feme covert of a huſband" ſeth any craft in 

the ſaid city on her /e account, whereof the huſ- 

„band meddleth nothing, ſuch a woman ſhall be 

„charged as a /eme ſole concerning every thing that 

© toucheth her craft; and if the huſband and wife 

© ſhall be impleaded in ſuch caſe, the wife ſhall 

4 plead as a feme ſole; and if ſhe is condemned, ſhe. 

© ſhall be committed to priſon till ſhe has made ſatif- 

„ faction, and the huſband and his goods ſhall not in 

„ ſuch caſe be charged or/'impeached.” _ 
zdly. Jane Cox, the wife, was a /ole trader, and car- 

ried on a ſeparate trade within the ſaid city, according 

to the cu/?om of the ſaid City of Lond. | | 
4thly. The fans for which this action was brouzht 

were part of the effeAs of her ſole trade, ' © 
gthly. The aſfignees of the huſband's commiſlion_. 

1 thoſe fans the day the commiſſion iſſued againſt 
ime 1 | © a 


d 1 


if 


* 


The following queſtions were put 
iſt, Whether the aſſignees of John the huſband had 
a right to take the ſeparate effects of Jane his wile, 
who was a /olz trader, and apply them towards fatiſ-_ 


faction of the debts of the huſband, under the commiſ- 
ſion awarded againſt him, in prejudice of the ſeparate, 
+78 N Mate. 


” 


* 


creditors of his wiſe? De eee 
2dly. Whether a commiſſion of bankruptcy may iſſue 


After 


204 

After hearing council on both ſides, the court gave 
their opinion: | 1 

Lord Mansfield. T am of opinion that a commiſfion 
may be taken out againſt her as > res with re- 
ſpect to her ſeparate effects in trade. 

Wilmat, Yates, and Aſton, Juſtices, 
the Chief Juſtice, 

Per curiam, unanimouſly, Let judgment 
plaintiffs. Vide Bur. vol. 3. p. 1776. 


concurred with 


be for the 


Baron and Feme. 


Eaſter, 4 W. 3. Hare v. White & Ur. 


In an action of treſpaſs brought againſt baron and 
Ame, upon the general iſſue the baron was acquitted, 
and the eme found guilty; and the court was moved 
that the baron ſhould have been joined only for con- 
formity, and there is a writ in the regiſter to that 
gurys 8 105 b. which ought to be purſued; and fo. is 

elvs 100. 

But per curiam. There is no diverſity in the caſe of 
baron and feme, and where treſpaſs is againſt any other 
two, and one of them is found guilty. 


vol. 12. p. 19. 
Mithaelmas, 4 W. & M. Nelthrop & Ur. v. Anderſon. 


In an action of trover brought by a man and his wife, 
where the plaintiffs declare, for that whereas they 
were poſſeſſed, c. the defendant converted to the da- 
mage of beth, held naught after a verdict ; for the 
— of a wife is the poſſeſſion of her huſband, 
and ſo is the property; ſo that the converſton cannot 
be to the damage of the wife, but of the huſband only. 


Vide Salk. vol. 7. 5. 114. 
Michaelmas, 4 W. & M. Buckley v. Collier. 


In an action brought by the hy/bdand and wife on the 


caſe, for work done by the wife during the coverture; 
the queſtion was, whether they could join in this 
action. 

Held in treſpaſs, they may join for entering on the 
land, and carrying away the graſs of them there growing, &c« 

So likewiſe where the huſband has land in the right 
of his wife, as a jointure by a former huſband, and 
ſhe is to have the lops and 33 of the trees grow - 
ing thereon, and he who has the inheritance cuts 
them down; they may join in an action to recover 
damages, beauſe it ſurvives to her after his death. 

But the cout was of opinion, that in the principal 
caſe the declaration was not good, becauſe the action 
was brought for 8 perſonal thing that could not ſur- 
vive, and in per/onal actions, the law is clear they 
cannot join. Cro. Elix. 133. Vide Mod. Rep. vol. 4. 


« 156, 
* Eaſter, 6 V. & MH. Jones v. Morley. 


In treſpaſs and ejectment for the manor of Frenſbam in 


the county of Surry, a verdict was found, the ſub- 
ſtance whereof was, | 

That Ann Bowyer was ſeized thereof in fee, and by 
indentures of leaſe and releaſe, bearing date the 22d 
and 23d day of January 1664, and made between E4- 
ward Morley, who was brother to the defendant, of 
the firſt part; the ſaid Ann Bowyer, of the ſecond part; 
and the defendant, Sir William Morley, and Fobn 
of the third part; in conſideration of a marriage then 
intended between the ſaid Edward and Ann, and of a 
ſettlement of lands to be made by the ſaid Edward in 
jointure, of the yearly value of 300 J. ſhe the ſaid Ann 
did convey the ſaid manor to the defendant Sir Wil- 
liam Morley, and Jahn Wells, and their heirs, &c. in 
truſt for the faid Ann and her heirs, until the ſaid 
marriage ſhould take effect, and until ſuch ſettlement 
in jointure ſhould be made; and from and after ſuch 
marriage and ſettlement, then to the uſe of the ſaid 


Edward Morley and his heirs. 


Vide Mod. Rep. 


ells, 


Baron and Feme. 


n — 


— * 


— * 


—— —y— 


about twenty-one years, and is ſince dead wit 


before the /atute of frauds, 


the wife alimony; aud if ſhe 
s expended in the ſuit are ſoppoſed to iſſue out of it, 
an 


That afterwards the ſaid. marriage was ſolemnized, 
and then, by indenture, bearing date the 29th of Ja- 
nuary 1665, and made between the huſtand. and wif, 
of the one part; and R. J. and J. T. of the other part; 
it was recited, that whereas a fine was already acknow- 
ledged and.agreed to be levied the next Hilary term, 
by the ſaid Edward and Ann, of the aforeſaid manor, 
it was declared, that the uſes, thereof ſhould be and 
enure to the ſaid Edward and his heirs. 

But hefore the ſaid fine was levied, v:z« on the 31ſt of 
January, being two days after the date of the former 
deed, there was another deed' made between the buſ- 
band of the one part, and the wife of the other part; 
by which they did covenant and agree to make void 


| all former agreements, contracts, i and deeds, 
whatſoever, until the ſajd hu/band ſhould fu 


a: aged 

; Ifih the cove- 
nants in the marriage ſettlement of the 23d of January; 
and for default thereof, the ſaid Aun and her heirs 
ſhould enter and hold the ſaid premiſe. 

The fine was levied in the ſame Hilary term in 
which the deed to lead the uſes thereof was dated, iz. 
on the 9th of Februar. f 

The jury find that 300 J. per ann. was not ſettled on 
the ſaid Ann in jointure by Edward Morley; but only 
250 J. per annum, and that charged with an annuity. of 
15 J. per annum to another perſon. „ 

In 3uly following, viz. 1666, Edward Morley mort- 
gaged the premiſes to one D. for 600 J. and the, year 
following he died without iſſue, and Ann ſurvived 


2ut 

iſſue. | N 
Sir William Morley, the defendant, as brother and 
heir at law to Edward, entered after the death of Aun, 
and diſcharged the mortgage made to D. and now, the 
plaintiff, Henry Bellingham, as couſin and heir to Aun 

Bowyer, brought the czeRtment. Þ" 
The queſtions on this ſpecial verdi& were; "Ry 
1ſt. Whether by the deed dated the 29th of January, 
any uſe was raiſed to Edward Morley n it was: 
dated in Hilary term, and it declared the uſes of a fine 
as of next Hilary term following, which muſt be a year 
* 9 nd ͤĩͤĩ?ét³öù!! Dy 
he chief queſtion was, whether the deed of the 3 1ſt 
of orcs, d + Nos gere and r 92 of the 3k | 
preceding, becauſe it was made and exe - befo 7 4 
a fine Was n H ; F ETD NEG a he 

er curiam. The ſecond deed is not only evidence 
but it actually changes the uſes of the firſt deed * 
any thing, even a parol 
declaration of the uſes of a fige, * 5 K . nw 
Now, ſuppoſing this to be a deed poll, yet it will 
have the ſame operation as a deed indented, for they 
both work by way of gſleppel. And therefore in H- 
lary term, judgment was given for the plaintiff, The 
1 mor wt nn eaves by writ of error into the 
ouſe of Peers, and there the judgment was affirmed. 
Vide Mod. Rep. wol. 4. p. 261. MER FI en | 


Hilary, 7 IV. 3. Chamberlain v. Hugin. 


There was a libel, 2x officio, againſt Chamberlain for 
incontinency, at the promotion of Mrs. Huetſon, 
which is alledged to be with her huſband ; whereon 
a ſentence was given, and penance enjoined; and, 
according ta the courſe of the court, coſts awarded 


to Huet/on, who is not divorced @ menſa & tharo, i. e. 


from bed and board from her huſband; the huſhand 


releaſes the coſts to Chamberlain; ſhe pleads this in the 
ecclefiaflical court, and the plea being "refuſed, ſhe 
prayed a prohibition. „% 17 
Holt, C. J. If a feme covert (ues for defamation in the 
ſpiritual court, and there. obtains ſentence, and coſts 
are given, if ſne cohabits with her huſband at that tim 
he may releaſe them; but if ſhe be divorced a menſa 
thoro, though the marriage ſtill continues, he cannot; 
becauſe if there is a divorce, the huſband is ta allo 
has alimony, the coſts 
therefore the huſband cannot releaſe it, becauſe 
ſhe has it ſeparate; which is the reaſon, though not 
mentioned, of Motam's caſe, 2 Roll. Ar. 301. bovis | 


there is no. alimony; and if he may releaſe the duty, 
. 


T i 


he may t the coſts: therefore, in this 'caſe 
1 2 246 4635 een 20.1623 3 4 4388 
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may releaſe the coſts, there being no divorce; I think 


a prohibition muſt be granted. But. Rokeby, on ac- 


count of the ſcandalouſneſs of the cauſe, was againſt it; 
and afterwards a propoſal was made for bringing mo- 


ney into court, for Mrs. Huctſen to take out as ſhe 
had occaſion, to carry on the charges of the prohibi- 
tion, and then to declare; but the matter has. not 
been moved ſince. Vide Mod. Rep. vol. 12. p. 89. 


| Hilary, 7 V. 3. Carpenter v. Fauſtin. 


An aQion was brought againſt Baron and Feme for a 
battery done by the wife; the huſband was a priſoner 
in the King's Bench, before the action brought, and 
the plaintiff delivered a declaration to the turnkey of 
the priſon againſt the hy/Gand and wife for this battery; 
and upon rules given to plead, judgment was entered 
by nil dicit againſt both, and the wife taken in exe- 

cution. It was moved, that this was irregular ; for 
upon delivery of the declaration, the plaintiff ſhould 
have filed common bail for him and his wife; or 
ſhould have made an attorney for him and his wife, 
who ſhould have appeared for them, 7 %%% 

Per Holt, Chiet 
have ſued out proceſs againſt the hu/band and wife, and 
the ſheriff ſhould have returned a 'nan ef inventus for 
the hu/band, and a cepi corpus for the wife; and then 
upon common bail filed for her, there might be judg- 
ment againft both: it was objected, if there be proceſs 
againſt baron and feme, and non eft inventus for the 


baron, and a cept as to the feme, ſhe ſhall be diſcharged. 
Vide 2 Cro. 445, To which Halt anſwered, no, ſhe 


ſhall not be diſcharged but upon common bail, and 
then new proceſs ſhall go againſt the baron with the 


ſame day given to the wife. 1 Mod. 8. And be- 
cauſe no bail was entered for the wife, the judg- 


ment was ſet aſide. Vide Salt. vol. 1. p. 115. 
7 Hilary, 8 IF. 3. Anonymous: | 


Per Hole, Chief Juſtice, If an action be brought 
againſt huſband and wife, and the huſband is arreſted, 
he ſhall give a bail bond for he appearance of him 
and his wife, and muſt put in bail for both; but if a 
perſon brings an action je the Huſband only, he 


cannot declare againſt huſband and wifes Vide Salt. 


vol, 1. P- 115. 


Hilary, 8 & 9 . 3. Derry v. The Dutcheſs of Ma- 


zarine. 


Derry brought an action againſt the Dutcheſs for 


wages and money lent ; the defendant pleaded cover- 
ture, and ifſue thereon, And notwithſtanding that 
there was very ſtrong evidence at the trial, that the 
Duke of Mazarine, the defendant's huſband, was alive 


in France, the jury found for the plaintiff, becauſe the 
Dutcheſs had lived here for twenty years as a feme ſole, | 


and had contracted continually as ſuch; and he who 
was her huſband was an alien enemy. And it was 
moved-on behalf of the Dutcheſs, that this verdict was 
againſt evidence and law, for a /me covert cannot be 


ſole charged for debts and contracts, without adivorce 


and alimony, although the huſband be a foreigner. 
Holt, Chief Juſtice, When the huſband is an alien 
enemy, and under any abſolute diſability to come and 
live here, the law perhaps will make the zife of ſuch 
a huſband chargeable as a me ſale for her debts and 


contracts; for this caſe does not differ from the caſe of 


Lady Belknap and Lady Weyland, who were allowed to 


be able to ſue and be ſued on the abjuration or baniſh-- | 
ment of their hbuſbandt, as if they had been ele: and 
afterwards the plaintiff” had judgment. Vide Raym. 


vol, 1. P. 147. 


Eafter, 9 W. 3. Gathrand v. Allen. 4 Guildhall 


An action of trover being brough by the huſband for 
e to the defendant for 


money paid by the plaintiff 's w:fe | 

land N che defendant to the plaintiff's wife, 
by bargain and fale, without the huſband's knowledge. 
Hol, Chief Juſtice. If articles of agreement are 
made by a fem 2 57 by the order and appointment 


Juſtice. The 1 2. ought to 


te his wife in Londo 
2 U. on evidence, that the defenda 
been parted 2 7 conſent, for five years laſt paſt, 

3 | 


| of her huſband, and the money is maid by the wife in 


purſuance of ſuch agreement; or if the huſband (tho' 
not privy at the time of the purchaſe) afterwards con- 
ſents to it, the property of the money is altered; and 


the huſband cannot maintain trover; but if he is not 


privy to ſuch 1 nor agrees to it, trover will lie 
for him againſt the vendor, who receives his money of 
his wiſe, Vide Raym. vol. 1. þ+ 224. ab ? 


Michaelmas, 9 W. 3. M oodyer v. Greſham. 


Judgment was recovered by a feme ſole, who after- 
wards married, and her hy/vand and ſbe ſued out a ſci. fa. 
and had an award of execution; but before execution 
executed, the wife died: the huſband ſued out a new ſci. 


factas, to which, on demurrer, it was objected, that the 


award on the firſt ſcire facias made no alteration, for 


the execution ſtil] muſt be grounded on the firſt judg- 
ment, and not on the award; and that this being a 
choſe in action, muſt go to the adminiſtrator of the 


wife, and not to the ſurviving huſdand, _ 

Per Holt, Chief Juſtice. This caſe differs not from 
the caſe of Obrian ve Ram, Michaelmas, 3 Fac. 2. 
wherein judgment was recovered againſt a feme ſole, 


who afterwards married; a ſcire facias was ſued dut 


againſt the huſband and wife, and judgment given, that 
he ſhould have his execution againſt the huſband and wife 


for the debt and damages aforeſaid. After this award, 


and before execution executed, the wife died, and 
after her death a new ſcire facias was iſſued againſt 
the huſband, and he was held chargeable; which 
proves that the award or judgment of execution on the 


ſeire facias makes a plain alteration ; for the huſband 


ſurviving bad not been liable on the firſt judgment only: 
by the ſame reaſon, the award on the 1 is at- 
tached in the hund, and ſhall) ſurvive, for it is but 
equal the Huhu ſhould charge in the ſame meaſure 
he may be charged. Vide Salk. vol. 1. p. 11). 


© Michaelmas, 10 M. 3. Yard v. Ellard. 
This was an action on the caſe, wherein the plaintiff 


declares, that whereas the defendant, on the 6th of 
June 9 M. z. was indebred to the plaintiff and 1 72 


nah, his wife, as executrix of the teſtament o 


T. 64. for arrears of rent due to &. T. in his life-time ; 
and ſo being indebted, in conſideration the ſaid 
plaintiff would give -him time to pay the ſame till 
Michaelmas, then next following, he promiſed to pay 
the ſaid 61. to the ſaid. plaintiff, at the feaſt of 
Michaelmas then next following; and ſhews that he 
gave him time till the next Michaelmas, but that the 
ſaid defendant has not paid, and avers the life of 
his wife; and on non 2 pleaded, and a verdict 
for the plaintiff, it was moved in arteſt of judgment, 
that this action ſhould have been brought by the Ja- 
ron and feme; becauſe the debt, which was the foun- 
dation of the promiſe, was due to the wife as execu- 
trix; and the money, When recovered would enſue 
the nature of the debt, and be gets. But the whole 
court held the action was well brought by the huſ- 
band only; as in the caſe of Lea v. Thinne, Yelu, 84. 
and it would have been ill if it had been brought by 
the wife, becauſe the wiſe was not privy to the con- 


tract; but if it is a ſpecial promiſe made to the huſ- 


band only, to whom the payment is only to be made; 
and the recovery on this promiſe muſt be only by him, 
in his own right; which promiſe does not alter the 
debt, becaufe it is not of a higher nature, but is a 
fort of collateral ſecurity ; and the money recovered 


on this promiſe, is no part of the perfonal eſtate of 


the teſtator; for if the huſband dies, his executer 


| ſhall have execution thereof; but yet, when it is re- 
covered, it is a deve/avit in the huſband, ſo far as he 
recovers. Vide Mad. Rp. val. 12. p. 207. Raym. vol. 


iP. 386. Salk, vol 1, . 217. 


| Mightelmas, 10, „ v. Stokes or Stoakes. Ht 


ball 


The plaintiff, an, appothecary, ſued: the defen dane, 


a.pat/ on, Tivi in Ghteheft ery for ph fic adminiſtered 
15 on nan yr pleaded, it ap- 
nt and his wiſe 


* 


and 
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and that on a ſeparation, by articles made to truſtees | 
of the wife's naming, the defendant had obliged him- 
ſelf to allow the wife 2001, a year; which he did ac- 


 cordingly, and had a covenant from the truſtees to 


exonerate him of all the charges of the wife; and that 


the plaintiff did not know the wife to be a feme covert, 


at the time the medicines' were adminiſtere. 

Per Het, C. J. theſe points were held. iſt. That 
the reaſon why the huſband ſhall pay debts contracted 
by his wife, is on the credit the /aw gives her by im- 
plication, in reſpect of cohabitation and is like a credit 
given to a ſervant. 2dly, That if the huſband and 
wife part by conſent, and the huſband. ſecures her an 
allowance, it is in conſideration that he ſhould not be 
charged any more by her; and it is unreaſonable he 
ſhould be charged for victuals or phylick, or other ne- 


ceſſaries after. 3dly. That a perſonal knowledge of 


ſuch agreement is not neceſſary, ſo it be publicly and 
notoriouſly known. 4thly. That ſuch public know- 


ledge of the agreement need not be at London, where 


the debt was contracted, but is ſufficient - if it be 
where the parties lived, viz. in this caſe at Chiche/ter. 
5thly. That if the debt was contracted by the wife, in 
ſo ſhort a time after the agreement, as it could not be 
known at Chiche/ter, in that caſe the huſband would be li- 
able. 6thly. If the huſband turns away his wife, he muſt 
ſend credit with her for reaſonable expences. - 7thly. If 
the wife goes away without the conſent of her huſband, 
ſhe ſhall find credit where ſhe goes, without any charge 
to the huſband, or his giving any perſonal notice. of 
leaving him; and he ſaid, Scot and Manby's caſe had been 
carried too far in this; and he remembred a caſe be- 
fore him at Exeter aſũzes, 10 W. z. between Lung 
worthy and Huckmore, where he held, that if a wite 
elopes from her huſband, and takes up neceſſaries 
from a tradeſman, who has no notice of the elopement, 
the huſband ſhould not be liable; and it is ſufficient for 
the huſband to give general notice, that tradeſmen, 


Cc. ſhould not truſt his wife. But Serjeant /Y7:ght, 


now. Lord Keeper, at the ſame time acquainted his 
Lordſhip, that Treby, Chief Juſtice of the Common 
Pleas, had ruled that point otherwiſe in an action be- 
tween the ſame parties; to which Holt, Chief Juſtice, 
ſaid, that notwithſtanding, he would adhere to his 
own opinion in all the points aforeſaid ; and the plain- 


tiff was nonſuited. Vide Mod. Rep. vol. 12. p. 244. and 


Raym. vol. 1. p. 444. 


Eaſter, 11 W. 3. Cage v. Afton, 


In debt brought againſt the defendant as adminiſtra- 
trix to her huſband, for arrears of rent on a leaſe made 
to him in his life time; the-defendant pleaded, that 
before the intermarriage between him and her, there 
was a bond entered into by him to her, to pay ſo much 
money to her, her executors,'adminiſtrators, or aſſigns, 
on condition, that in caſe ſhe ſhould ſurvive him, he 
would leave her ſo much money; that he has not 
performed the condition ; that ſhe has not aſſets above - 
200 J. which is a leſs ſum than that which he had bound 
himſelf to pay her; and that ſhe retained that in part; 
to which plea the plaintiff demurred generally. 

The points in this caſe were two; firſt, whether 
debt on a bond was of as high a nature as rent; fo 
that an execution might give it preference. of pay- 
ment. 

. 2dly. Whether the ſubſequent marriage was a re- 
leaſe of the bond. ADE i: | 
Gould, Juſtice. Marriage clearly is a releaſe of all bonds 
and ſpecialties, whether contingent or not, which by | 
any poſſibility may become payable during the marriage. 
iſt, Becauſe huſband and wife are but one perſon. in 
law, and ſo there can be no payment between them. 


2dly. Becauſe the ſuit is once ſuſpended ; and then it 
mall be ever fo. 11 H. 7. 15. 10 H. 7. 1 1H. 264. 
Dy. 141. 1 | 172 : | 


But the great objection is, how this bond ſhall ſub- 
fiſt, there being now nobody to whom. it is due, and 
every obligation is an immediate debt; and a huſband” 
owing a thing to his wife, is owing a thing to himſelf, 
which is abſurd; gta ET | 

Anſwer. The law very often makes a fiction for the 
preſervation of a right; and a ſuſpenſion of a perſonal 
duty, is not always an extinguiſhment. Lit. ſe, 


* 4 


nm.... 


— 
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646. 647. And this is a neceſſary and prudent pro- 


viſion in eaſe of ſutvirorſhip; and it woulg be hard 


marriage ſhould deſt roy that whereof it was the cauſe; 
the Taw by its on operation will do nd wrong; and 
ſure it would be a e WH defeat the wife of 
her proviſion.” 1 aft. 264. *8 Co. 135, If a'feme exe- 
cutrix takes! a 'debtor to huſband, it is no releaſe of 
the debt; becauſe it would be a devaſiavit ; and hete 
the law will interpoſe and take away the inconſiſtency 
of debtor and debtee between husband and wife, by 
taking. it into its own cuſtody, and he quoted the caſe 
of Dorcgſter v. Web. 1 Cro. & 27 H. 8. f. 7 b. A man 
obligor, marries a woman obligee, Who are after- 
wards diyoreed, the debt revives, und the man ſhall 
be ſued by the woman again; and though there be 
an immediate debt, yet it is qualified in an action of 
debt, and is no more than a proviſion in caſe of chat- 
tel, which the law would make in caſe of inheritance. 
2 Cro. 574. Hob. 216. Smith v. Stafford, though it 
was urged to be a preſent promiſe and lien, releaſeable 
by the wife, yet judgment was, that ſuch” promiſe 
was not releaſed by the marriage, againſt the opinion 
of Hab. fo here the juſtice of the law wilt preſerve the 
debt for an honeſt intent. Ney 26. Hut. 17. 18. and in 
Lit. Rep. it is ſaid, that marriage is only a ſuſpenſion. 
Turton, Juſtice. This bond was not entered into 
by any preſent debt or duty, and if it had, it had 
been extinguiſhed by the marriage; for as bonds given 
by others to the 10e, are by marriage given to and 
releaſeable by the husband; fo bonds which ſhe has 
from the husband, are veſted in him, and ſo releaſed 
by act in law. 1 Inſt 264. Dy. 6, 7. 140, I Ro. Avr. 
184. 8 Co. 186. Mo. 236. Cr. Ca. 333, &ci And 
it is a rule in law, that releaſes in law are more mild- 
ly taken againſt the releaſer, than releaſes in deed. x 
Int. 264. 265. And it is unnatural that marriage ſhould 
be a releaſe of that which was made by reaſon of the 


marriage; if the debtee makes the debtor executor, it 


is a releaſe of the duty; but if a eme executrix takes 


the debtor for her huband, that is only a ſuſpenſion 
of the action, and the duty remains. Plow. 184. Hut. 
99. 1 Inſt. 264. 1 Ro. Abr. 194. Hob. 10 Mo. 855, A 
bond may be compared to a covenant or promiſe ; for 
no action can be broũizht on any of them till broke, 
and a. promiſe is not releaſed by marriage, therefore 
bond neither, and quoted Dy. 51. Lit. Rep. Clayton's 
caſe, Obj. That though ſtatute be of a higher nature, 
it is no deva/ſiavuit to pay the bond before it, becauſe 
it is not due till broke. Vide Mo. 752. 5 Co. 28, 
Holt, Chief Juſtice, contra. There are two quel- 
tions in the caſe ; 1ſt, Whether rent be of equal de- 
gree with a bond, or of higher nature than a bond; 
and if payment of debt on a bond may be pleaded in 
bar of debt for rent; and a caſe; out of 2 Vent. was 
quoted at the bar to prove debt was of an higher na- 
ture than a bond. But I hold them to be of equal 
degree ; for if it be a leaſe by parol, it is in the 'real- 
ty, and that is in equal degree with a bond, and pay- 
ment of one by an executor is a good plea in bar of the 
other; and Newport v. Godfrey's caſe does not contradict 
this; it was debt for rent on a parol leaſe, the de- 
fendant pleaded ſuch a debt on obligation, beyond 
which, he had not aſſets, for being equal in degree, he 
could not plead the one againſt the other till judgment, 
or payment of the money; but otherwiſe, if one ot 
them be of a higher nature han the other ; and there 
is no diverſity between delt in the realty by ſpecialiy, 
and in realiy without ſpecialty, as to equality of de- 
grees; ſo that if there were no more in this caſe, the 
Lie 2145 30 5 4 0 
As to the other point, which is of great conſequence, 
whether the bond is not extinguiſhed by marriage, 
though given in conſideration of marriage: - 
I hold the bend to be extinguiſhed by the marriage, 
and that the bond was a preſent immediate duty from 
the ſealing and delivery of it; and though it is quali- 
fied, that is, no action can be brought on it, till after 
the death of the husband, a releaſe of all actions or all 


1 


debts will releaſe it, for a releaſe of all demands will 
' diſcharge a, debt on a condition ſubſequen 


| t, but not 

on a condition precedent. Lit. ſect. 5 12. The caſe 
where the executor of the obligee marries the obligor 
is different, for there are divers rights; but where the 
obligee marries the obligor, there he is to receive 
men The THAU ie er 1 N rr money 


— 


ey to his own uſe; and in my opinion, even 
. would not give relief in this caſe, though it 
may be thought much more proper for £quity than 
b e deans dad: hens: Dideagyi erhond 
relief was given, the bond being conſidered as a 
marriage agreement. Vide Mod. Rep. vol. 12. p. 288. 


Eafter, 11 W.3. White v. Eldridge and his Wife: 


In an action of treſpaſs brought againſt husband and 
wife, on not guilty plea ed, a verdict was given for the 
plaintiff., And now, the defendant's council moved in 
arreſt of judgment, that the wife could not be charged 
for the treſpaſs of the husband, no more than they can 
be charged for the converſion of goods to their uſe. 
But the court over-ruled the exception 


Raym. vol. 1. p. 4439 | 


Michaelmas, 11 W. 3. Machell & U# v. Garrett. 


In an action on the caſe brought by husband and 
wife, for a cauſe ariſing to the wife before marriage, 
Se. The defendant pleaded that the plaintiffs were 
never lawfully married. The plaintiffs replied, that 
they were married at ſuch a time and place, and on a 


Per curiam. In perſonal actions (as this was) it 
was right to lay the matter on the fad7-of the marriage, 
to make it iſſuable and triable by a jury, and not on the 
right of the marriage, as the defendant has done in his 
plea, and as it ought to be done in appeals and rea 
actions. Salt. vol. 3. p. 64. | 


Michaelmas, 11 V. 3. ! V, Harriſon, 


It was ruled per Holt, Chief Juſtice, that if husband 
and wife jointly ſue for a debt due to the wife before 
marriage, and the husband dies, and the wife continues 
the ſuit, the monies, when recovered, ſhall not be a 
ſets to the executor of the husband. And that the 
husband alone 555 bring debt for the portion promiſed 


by the husband on the wife, in conſideration of her 
fortune, of which this debt was part, yet he having 


cover it to her own uſe. Vide Mod. Rep. vol. 12. page 
346. 9 2 f | a \ 


Eaſter, 12 V. 3. Car v. King. 


In an action of debt brought againſt the husband for 
the lodging of his wife, and proof only made, that he 
formerly cohabited with her, and owned her as his 


he might diſcharge. himſelf, by giving elopement in 
evidence; for they that will truſt a ie that has elop- 


Eaſter, 12 N. 3. Maddox v. Wynne. Error. 
An husband and wife were ſued, and afterwards in 
the pleadings it was ſaid, the parties aforeſaid came by 
their attornies aforeſaid, this was held bad on a writ of 
error, becauſe they are only one perſon in law. Vide 
Salk. vol. 3. p. 63. 8 3 


_ Eafter, 12 N. 3. Reignolds v. Davis. b 


to a feme ſole, who married before judgment was enter- 
ed; whether it could now be entered, and how, was 
the queſtion. It was agreed it could not be entered for 
the husband, for that was beyond the authority given. 


ing ſatisfied; and now the wife could not make ſuch 
an affidavit; for the money might have been paid to 
the husband; nor could the husband's affidavit ſerve, 
becauſe' the money might have been paid to the wife 
before marriage; but if ſeems that point may be clear- 
ed by a ſeveral affidavit of each in ba thine. | k 


ys boca ts Se cre eg 


Vide 


demur to this replication, the plaintiffs had judgment. 


him with the wie; and though land had been ſettled 


not recovered it during coverture, the wife ſhould re- 


ed, do it at their peril. Vid Med. Rep. vol. 12. p. 372. 


The courſe is, to make affidavit of the debt's not be- 


Baron and eme. 
| 


wife; it was held ſufficient to charge him; but that 


A warrant of attorney was given to confeſs a judgm N 


* 4 


or appoint an executor, 


or of ſych gaods 


20% 


Holt, Chief Juſtice, ſaid, they had bettet enter it in 
the wife's name as afeme ſole; but nothing was done 
Vide Aod. Rep. vol. 12. P. 383. f a ; + . es 7 4-343 


- Hilary, 13 W. 3. Ballard v. Gerard. . |, 


Per Holt, Chief Juſtice, Though a feme covert ſeal. 
and deliver a deed, yet ſhe may plead non g/ factum, i. e. 
it is not her att, and give coverture in evidence. Vide 
Mod. Rep. vol. 12. p. 608. #548 477 ; 


Baſter, 13 N. 925 Vezey v. Smith. "ohh 


In debt for goods ſold and delivered, againſt a woman 
who pleaded in abatement coverture at that time; the 
plaintiff replied, that ſhe was /o/e, no feme covert, and 
concludes to the country; and it was objected, that 
the replication was ill; for that it ſhould have been 
taken with an abſque hoc that ſhe was covert, and 
not as here, and ot covert. And the cafe 1 Saund. 


21. was quoted, and 6 . 3. Nicholas vs Baw; in 


debt on a bond, the defendant pleaded, that the 
laintiff was an alien enemy; replication, that he was 
bers in England, and not an alien, without Jaying 
any place for venue, but as here 
tell the judgment of that caſe, - | 

Per Holt, Chief Juſtice. If ſuch * be to a writ, it 
needs no venue, but may be tried where the writ is 
brought; but if it is pleaded in bar, there muſt be a 
replication, and that muft ſet forth the place of the 


z but they could not 


| party's birth in England, from whence a venue may 


ariſe; and though precedents be both ways, yet 
this is a true difference, and according to Co.; and 
he ſaid the defendant muſt ſhew and prove the cover- 
ture; and ſaying in the replication, that ſhe was /e, 


implies the negative of a marriage as much as that ſne 


was not covert; and it is the ſame as pleading of in- 


Fancy. If this had been a bar, the marriage muſt have 
been laid at a certain time and place, but being in 
abatement, it is well generally ; but even there the 
husband's name ought to be ſhewed, that the plaintiff 
may know whom to have his writ againſt, Vide Mad. 
Rep. vol. 12. p. 5. (ny 065 es 


Michaelmas, 13 W. 3. Anonymous, at nifi priuss 


14 


In debt brought by the hutband; it appearing to have 


become due to his wife as a ſeparate dealer, a diſ- 
courſe of the wife's concerning it was given in evi- 


dence for the defendant, with the conſent of Holt, 
Chief Juſtice. Vide Mod. Rep. vol. 12. 5. 566. 5 


2 i 1 111 #11; 4 
W. 3. At niſi prius, before Holty\ 
3 . 
| Chief Fuſlice, RET 


A woman whoſe husband had left her about twelve 
years before, had carried on a trade in her own-natte 


Michaelmas, 13 


as a widow, and gave receipts in her own name; be- 


ing ſued for a debt contracted in the courſe of her 
trade, ſhe gave coverture in evidence, and alſo of her 
husband's being alive in Ireland; and the Chief Juſtice 


. directed the jury to find for the defendant, and ſo they 


did. Vide Med. Rep. vol. I2, p. 603. 
Hilary, i Am. Taylor v. Rain. 


A woman before N had articles of ſettlement ; 


made with her intended husband to this purpoſe: ſhe 
being poſſeſſed of a leaſe for years, the articles were, that 
ſueh perſon [ſhould have the profits of the ſaid term, as 
the wife ſhould by writing under her hand, or laſt will 
and teſtament appoint. The woman, the day before 
ber marriage, makes a will, deviſing the truſt of the 
term to B. and then marries, and after, her death the 


4 


executor appointed in that will, would have proved it 


in the Spiritual Court, and the husband moved for a pro- 
eme covert at the 


hilition, on ſuggeſtion that ſhe was a 
time of her death, and therefore could not make a will, 
er curiam. A feme covert could make no will, but 
either as executrix, or by the conſent of her husband, 
and chattels as by the marriage are 


net given to the unband, and that hkewiſe by conſeve 


3 


4 Co. Forſe v. Hemb ling. 
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of the bhushand: this will, though in purſuance of a 


ſettlement, or articles before marriage, was not ſuch a 
will of which they had jurifdiction below, but it 
amounted to an appointment in equity, who ſhould 
have the truſt according to the ſaid articles, And it 


term of years, and dies inteſtate, his next of kin ſhall 
have the adminiſtration of it, and adminiſtration may 
be granted as to, &c. as well as an executor may be as 
o, &c. and that the way here had been, to grant ad- 
miniſtration to them to whom ſhe had appointed the 
truſt, and not to proceed by way of probate of the will; 
and a probibition may go after ſentence in this caſe. 


Vide ods Rep. vole 7 · P. 147. | 
Hilary, 1 Ann. Anonymous. 


A warrant of attorney was given to confeſs a judg- 
ment to a feme ſole, who afterwards married. In this 
caſe the court gave leave, notwithſtanding the mar- 
not be deemed to be revoked or countermanded, be- 
cauſe it is for the husband's advantage; like a grant 
of a reverſion to a eme ſole who marries before attorn- 
ment : yet the tenant may attorn afterwards: it is other- 
wiſe, if a feme ſole gives a warrant of attorney, and 
marries; for in that caſe it charges the husband. Contra 
Show. 91. and it ſeems as reaſonable he ſhould be charg- 
ed in this caſe, as for a bond or other debt, which 
he is liable for during the coverture, though not after. 
1 Rol. Abr. 351. F. 1. G. 2. F. N. B. 120. F. 


Vide Salk. vol. l, p. 118. 
Eaſter, 1 Ann. Anonymous. 


Per Holt, Chief Juſtice. A married woman is to be 
diſcharged on common bail of courſe; but if it is 
doubtful whether ſhe is married or not, ſhe ſhall be 
held to ſbecial bail, if the cauſe requires it. Vide 


Mod. Nep. vol. 7. p. 10. 


Michaelmas, 1 Ann. Harwood v. Parrot. 


In an action on the caſe brought by husband and wife, 
for maliciouſly inditing the wife for a riot : the firſt 
count ſhewed the plaintiff's wife was of good reputa- 
tion, and that the defendant to leſſen it, indicted her 
for a riot, of which ſhe was acquitted. The ſecond 
count was the ſame, and that the husband was put to 
reat charge: as to the firſt, it was held to be no 
candal to be guilty of a treſpaſs ; and as to the other, 
the court inclined, that the husband alone ought to 
have brought the action; for he alone could be put 
to the charges 3 but they delivered no poſitive opinion. 


Jide Mod. p. vol. 7. þ» 104, 


Michaelmas, 1 Ann. The Queen v. Bradford. 


The defendant who was a quaker woman, bein 
charged on oath with having publiſhed a book, called 
the Dutch Catechiſm, was bound to appear at the Ol 
Bailey, and obliged to give bail, four ſecurities in 200 J. 
each; but being a feme covert, ſhe was not bound her- 
ſelf. Vide Mod. Rep. vol. 7. p. 63. | 


Michaelmas, 1 Ann. Wittingham Ve Broderick, Error. 


A judgment in C. B. in zreſþaſs by the husband and 

" evife, for taking away their goods, on a writ of error 

brought, was reverſed, becauſe the wife ought not to 
join. Vide Mod. Rep. vol. 7. Pe 1059, 3 


a Michaelmas, 1 Ann, The Queen ve Buckbridge. 
Per Holt, Chief Juſtice. A feme ſole having a warrant 


of attorney given her to enter a judgment, married be- 
fore it was entered ; a motion was made that the judg- 


wife; and a diſtinction was made between ſuch a war- 
rant made by a feme ſale, and one made to her; for a 
marriage in the firſt place would be a countermand of 
= warrant, as being to the diſadvantage of the hu/- 
| band. And for this a caſe in point was quoted, Ea/ter, 
. 57 where leave was denied to enter judgment 
 agalnt 


ment ſhould be entered in the name of the husband and 


was farther adudgen, that if a perſon has a truſt for a 


riage, to enter judgment, for that the authority ſhall 


| 
2 


husband and wife, on à wartant of attorney | 


before marriage; and it was compared to the caſe of a 
grant of a reverſton by a_feme /ole, who marries hefote 
attornment, whereby ap e is countermanded.z but. 
if ſhe had granted it to A. and before attornment had 
married him, an attornment after would be good. 
1 Int; 310. 4 Co. 61. a. and to this the court inclined. 
But on reading of the warrant, it appeared to be to 
enter judgment as of ſuch a term, which was now 


paſt. Vide Mod. Rep. vol. 7. p. 52. 
1 1 Ann. Finwick v. Gravenor. 5 


The plaintiff pretending the defendant was his wife, 
delivered ejefments to the tenants, and ſhe denying the 
marriage, prayed to be made defendant, which was op- 
poſed by the plaintiff's council; becauſe if the ſhould ' 
have a judgment, he would loſe his coſts, ſince he 
could have none againſt his wife, 1 

Per Holt, Chief fuſtice. It is due of right to the tenant 
in poſſeſſion, and to the landlord to be made defen- 
dants, for otherwiſe the tenants in poſſeſſion might 
combine with the leſſor of the plaintiff, and out the 
landlord of his rent; and to deny the lady that right, 
would be on the preſumption of her marriage, whica 
would be directly to determine the point in queſtion ; 
and there is no inconvenience on the other fide ; for if 
the plaintiff has judgment, he may have coſts againſt 
the tenants in poſſeſſion. Vide Mod. Rep. vel. 7. p. 70. 


Hilary, 2 Ann. Etherington v. Parrot. 


On a trial before Hon, C. J. at Guildhall, in an 
action on the c@/e for goods, ſold and delivered, the 
evidence to charge the defendant was, that the goods 
were taken up by the defendant's wife to make her 
cloaths, and that they cohabited together : but on the 
defendant's fide it was given in evidence, that his 
wife was an extravagant woman, and uſed to pawn 
her cloaths for money to buy drink, and be drunk ; that 
ſhe pawned a ſuit of cloaths, which coſt 7 J. for 1/. 
85. and when her huſband redeemed them, pawned 
them again ; that at the time of buying theſe, the had 
very good cloaths ; that ſhe had bought cloaths here. 
before, and her huſband had paid for them ; but when 
he paid for them, he gave notice to the plaintiff's ſer- 
vant, who received the money, that his maſter ſhould 
truſt her no more; which he promiſed not to do. 

Per Holt, Chief Juſtice. If a husband turns away his 
wife, he gives her credit wherever ſhe goes, and muſt 


pay for neceſſaries for her; but if ſhe runs away from 


nim, he ſhall not be liable to any of her contracts, 
for it is the cohabitation that is an evidence of the 
husband's ailent to contracts made by his wife for ne- 


| ceffaries: but if the husband has ſolemnly declared his 


diſſent that ſhe ſhall not be truſted, any perſon that 


has notice of this diſſent, truſts her at his peril after; 


for the husband is only liable on account of his own 


aſſent to the contracts of his wife; of which aſſent co- 


habitation cauſes a preſumption; for the wife has no 
ower originally to charge her husband, but is abfo-' 
utely under his power and government, and muſt be 
content with what he provides; and if he does not pro- 
vide neceſſaries, her remedy is in the Spiritual Court. 
But here were ſufficient neceſſaries provided, and alſo 
the husband had forbid the plaintiff to truſt her; and 
notice to the plaintiff's ſervant uſually employed by 
him in his trade, was a good notice to his maſter, ane 


therefore he cannot charge the defendant. On Which 


the plaintiff was nonſuited. | 
It was alſo obſerved by the C. J. that if a wife 


takes up ſilks, and pawns tham before they are made 
| into cond, ne husband ſhall not be liable for the 


filks, becauſe they never came to his uſe : but other- 
wiſe, if they were made into elbaths, and then pawned 


| by ber. Jad, Royms col. 2. p, lc 


Hilary, 2 Ann: Jenkins and Wife v. Plombes \ 
On an indebitatus aſſumpſit brought by anne 
and wife, who was Executrix, Saler for that 
iohereas, the defendant was indebted to them at 
executor of J. S. for ſo much money received 
by him to their uſe, as executor, be promiſed to 
pay it, &c, The defendant pleaded non afſump/it ; and 


* 


on the trial the- plaintiffs were nonſuited, and the 
77 was, whether they ſhould. pay coſts on Hat. 
2 r * "3 ee: 3 MLS 
Fl, Chief Juſtice. If the receipt was fince the 
teſtator's death, and by appointment or conſent of the 
executor, there the action muſt have been brought 
by him, not as an executor, for the receipt by his 
appointment, is a feceipt by himſelf. Then if the 
receipt was without the executor's previous appoint- 


ment, yet the bringing this action is an aſſent to the 


receipt, and makes it a receipt in his own right; ſo 
that 1n either caſe, the debt ought to be looked on as 
a new debt, contracted fince the death of the teſtator. 
And this receipt muſt be intended to have been in the 


executor's own time; becauſe the receipt is ſaid to be 
to the executor's uſe ; and he concluded, that there 


was no room for the executor here to declare as exe-. 
cutor : if there is a receipt by appointment of the 


executor, it is immediate affets in the executor's hands, 


and by bringing this action, it is in the ſame manner. 
And if the executor or adminiſtrator bring an action 
of trover on their own poſſeſſion, they ſhall pay coſts, 
Yet there, if the adminiſtrator had called himſelf admi- 
niſtrator, and it is ſo entred on record, and has judg- 


ment, and after adminiſtration is revoked, the defendant. 
would be relieved by an audita querela, becauſe it would 


appear on the face of the declaration, that he had been 
ſued under that now repealed adminiſtration; and the 
naming himſelf executor here is not neceflary, any 


further than to ſhew how the original right came. 


If the executor accounts with the teſtator's debtor, in- 


deed thereby a new action acerues, but ſtill it is.in'the | 


right of the teſtator; and no new contract is made, 
but only an aſcertaining of what was due before. If 
judgment and executien are in the teſtator's life, and 
an action of eſcape brought in the executor's time, on 
a nonſuit in this action the executor ſnall not pay coſts; 
but if he had judgment and execution in his own time, 
and an eſcape had happened, for which he brings an 
action, and is nonſuited, he ſhall pay'coſts, 

Powell, Juſtice. Where the thing ſued for is aſſets 


in the executors or adminiſtrators before recovery, 


there they ſhall pay coſts on the nonſuit: or Where 

entire cauſe of action ariſes in their on time. | 
was agreed to have been adjudged, that for the rent 
accruing. in the executors own time, the executors if 


nonſuited ſhould pay cofts ; as alſo, that in covenant 
with the teſtator, and breach in the time of the exe- | 


coſts. But it is a quere with me, if 
rence on this account, between 


cutor he ſhould pay 
the teſtator, 


there be any di TCO 
covenant for rent on a covenant made with 
and debt for rent on a leaſe with him? © 

And it was agreed by the whole court, that the 


ſtatute, by the words thereof, does not diftinguiſh the 
If the executor loſes the 


caſe of an executor from any other caſe ; but it was, 

by an equitable conſtruction, reſolved fo by the 

judges, for this reaſon, becauſe the nature or cauſe of 

action does not lie in their er or knowledge. 
Holt, Chief Juſtice, ſaid, 


And the matter being again moved, the caſe of Elvis 
v. Mocato in this court, Eaſter, 2 Ann, was cited 
for the plaintiff, which was ſeveral counts by a plain- 


tiff executor, one whereof was an in/anul computaſſet 


who being nonſuited, paid no cofts ; Which determina- 
tion was now again agreed to, becauſe there was no 
new cauſe of action, but a new action on aſcertaining | 
aſcertaining leaves it ſtill a 


of an ancient 'cauſe, which 
debt of the teſtator s. 
And it was agreed now by the court, that the caſe 


of 2 H. 7. 15. Was a good foundation for this caſe ; 


for there it was agreed, that a ſeme executrix cannot 
give away the goods of her teſtator, without the con- 


ent of her husband, and if he conſents to it, then it is 


he 


*% 


that gives it, fo the wife here cannot appoint A 
; 4 er © 2 4 Twp Me x 4 4 Sy." 1247 N 2 1 , 


: 


. 


And it 


| that it has been held, 
that if the plaintiff *s declaration was fo bad, that the 
plaintiff in caſe he obtained a verdict, could not have 
judgment there; if he was nonſuited, he ſhould pay no 
coſts; and therefore this action being by husband and 
wife, on the poſſeſſion; of the husband only, ſo that if 
there had been a verdict, he could not have had judg- 
ment, therefore he could have no coſts; but he ſaid 
the contrary had been reſolved 1 Cre. 175. Hob. 219. 
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And whereas it was objected, that 


hands before any recovery. 


trover for a converſion. in 


| nn. 
* , 


perſbn to receive this money, but if kk cobſeiits ten 


it is his appointment. 


And if an executor appoints another to receive a 


debt of bis teſtator, and he receives it, it is now the 


ſame thing as if be bad actually received it himſelf, 


and then it would be aſſets in his hands, and by conſe- 


quence appointing another to receive, who will not 


| repay, is a devaſtavits 14 | 


Halt,; Chief Juſtice, ſtrongly inclined, that the 
bringing of this action was ſuch a. ſubſcquent agree- 
ment, as would make it aſſets in his hands from that 


d S* J s: 4 T3 ; FFF 224 3 + $4 
rufe he agreed no more would be aſſets in his hands 


than he recovered, and not as much as was received or 


declared for, and even for that he would not be liable 
till after judgment; but immediately after judgment, 
and before execution, he is liable; whereas. a perſon 


Who ſues as executor, though he has judgment, yet 
till execution, the 501 recovered is not aſlets in his 
hands; and as if the husband had actually appointed 


the defendant to receive, he alone ought to bring the 


action in his own name; ſo here the ratihabition 


amounting to an appointment, he ought to bring it 


alone: as if a man enter into my land and take the 


profits thereof, I may, if I pleaſe, charge him in ac- 


count as my bailiff, though there was never any 
privity between us till the action brought. 
it the bringing 
the action would amount to an appointment, then by 
bringing the action, the whole would be aſſets in his 
He anſwered, that would not follow; for they be⸗ 
ing nonſuited; the matter is ſet at large again, and 
he has liberty to ſue the original debtor; but if he 
had judgment, and no execution, or ever like to 
have any, yet his bringing the action and having judg- 


ment, would diſcharge the firſt debtor, and by conſe- 


quence be a deva/tauit in him; for by the judgment 
he makes the — — his debtor, who — joe 
any thing to the teſtator. 1965 | e tb 1 
And he quoted the caſe of Nordem v. Levit, Anno 
77, which was this : the executor brings an action of 
ot fo life of bis teſtator, and 

the party being arreſted, and inſolvent, | takes a 
covenant from him for the payment of ſo much 


money in ſatisfation 3 and it was held, that foraſs 
much as this did extinguiſh the original cauſe of ac- 


tion, it was an immediate deva/iavity; which judg- 
ment was affirmed by the Houſe of Lords: a fortiori 


in our caſe, the extinguiſhment of the + origin 


debt by judgment-againſt the preſent defendant, would 
be a devaſtavit, and on judgment, not the adminiſtra- 
tor, de Bonis non, but the adminiſtrator. of the exe- 

cutor ſhould ſue executions on ol ds bp og 
| teſtator's goods out of his 
poſſeſſion, and. declares that he was poſſeſſed of fo 
much goods as executor to J. S. and on the evidence, 
it appears that they were his own proper goods; he 
ſhall be nonſuited, and pay coſts. Hut. 214. 220] 
If a perſon as adminiſtrator, brings an action o 

ti ouer on his own poſſeſſion, and is nonſuited, he is 
condemned in coſts: after the adminiftration is re- 
voked, he ſhall by an audita quereln, be relieved againſt 


the coſts; and this was the caſe of Turner v. Davis: 


16 Car. 2. ö f 
And it was laid down for a rule, that where an exe- 
cutor brings an action, in Which he need not name 
himſelf executor, there if he is nonſuited, he ſþal 
pay the coſts. # Gras 901 2 9... fow, A 
But Powell and Gould, Juſtices, were of a different 
opinion, for this was an action to create aſſets, and 
not for the recovery. of what is ſo already; and im- 


mediately after the receipt, were no aſſets accru- 


ed a dhe egecuat er. apt heh cgd n 
Holt, Chief Juſtice, ſaid, that the caſe of C6, 
Car. 29. reported to be three, againſt one, in Hut- 


ton is two to two, however, he was of opinion, 


there ought to be no coſts, for the ward never game 
to the actual poſſeſſion of the executor, and could not 


therefore be aſſets in him; as if the teſtator's goods is 


taken and converted after the death of the teſtator, 
before they, come to the actual poſſeſſion of the execu- 


tor, they are not 1 and therefore if it is nonſuited ' 
R 151 he in 
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in trover for them, it would be hard to make him 
e Adjourned. Vid: Mad. Rep. vol. 6. p. 917 


Hilary, 2 Ann. Ogden Ve Turner. 


Per curiam. If a feme covert is arrefted, and it is 
clear and notorious that ſhe is covert, common bail 
ought to be received; but if it is doubtful, ſhe ought 
to find ſpecial bail. Vide Mod. Rep. vol. 6. p. 105, 


Hilary, 2 Ann. Ruſſell v. Come. 


In treſpaſs, afſault and battery, brought by baron 
and feme for the battery of the wife; there were ſeveral 
counts laid in the declaration, which were ſingly for 
the battery of the wife. But there was one count for 
beating her thereby the buſineſs of the husband had re- 
mained undone, and concludes 10 the damage of them 
Both. on not guilty pleaded, a verdict was given for 
the plaintiff, and intire damages. The defendant's 
couneil took an exception on an arreſt of judgment, 
that the husband and wife cannot join as this count 
is laid ; for the wife cannot join for the damage acer u- 
ing to the husband by the loſs and delay of his buſineſs, 

in which ſhe has no intereſt, 
Per Holt, Chief Juſtice. If it had been, whereby 
he had loft the benefit of her ſactety, the wife could not 
have been joined. A, 7 | 4 

_ Powell, Juſtice, There the whereby, &c. is the gift of 
the action, to entitle the husband to maintain an action 
without his wife, But now, in this cafe, I will not 
intend, that the judge allowed any evidence to be given 
as to the ſpecial” damage to the husband, but only ad- 
mitted proof as to the battery. | 

Holt, Chief Juſtice, I remember a caſe where an ac- 
tion of ander was brought by baron and feme, for words 
fpoken of the wife, by which the husband loft his trade; 


and it was held, that if the words could maintain an 


action without the ſpecial damage, then they ſhould 

have judgment; but if the words were not actionable 

without the ſpecial damage, then it was ill; for the 

wife ought not to be joined. See Lev. 140. Suppoſe 

the husband was at charge on this occaſion, he may 
ive it in evidence. Gould, Juſtice, remembered the 
me caſe, 

Another day, Powell, .ſaid, I do not know what 
they mean by ſaying, whereby his buſmeſs remained un- 
done, &c. a woman is to comfort her hnsband. In this 
caſe, the gi of the action is not the wher eby, but if the 
e had brought the action, then it would have 

en the gift. - 2 

Gould, ice There was a caſe, Eafter, 7 V. z. 
treſpaſs brought by the baron alone, for breaking his 
houſe, and beating and wounding his wife, and im 
priſoning her for three hours, and alſo for detaining 
the poſſeſſion of the houſe, and for menacing his wi 
and ſervants, whereby bis buſineſs remained undone. 

I moved in arreſt of judgment, becauſe that for ſome 
of theſe wrongs, as the beating and impriſoning his 
wife, the wife ought to be joined ; but judgment was 
given for the plaintiff by Eyre and Roleby. olt, doubt- 
ing, for they held, that the whereby went through the 
whole count. 

Holt, Chief Juſtice. Let the plaintiff take his judg- 
ment niſi, &c. Vide Raym. vol, 2. p. 1031, | 


Eaſter, 2 Ann. Warr v. Huntley, at nis prius, i 
ow, Middleſex. ab ot Fo 


A working man married a woman of the like con- 
dition, and after cobabitation for ſome time, left her; 
and during his abſence the wife worked; and this ac- 
tion * brought for her diet, it was held, that the 
money which ſhe earned ſhould 7 towards her main- 

tenance. Vide Salt. vol. 1. p. 11. . 


Dar, 3 An. Anonymous. 


Aadjudęed, that where baron and feme mortgage the 
lands of the wife, and the dies, the equity of redemption 
ſhall ſurvive to the husband, and not to the adminiftrator 
- the wife; and if he dies, the this ſhall have the bene- 
t of redemption, and not the executor of the husband: 


bay 


: 


miſed to marr | 
thereof, promiſed to marry her; and at the trial ſuch 


Jide Salk. vol. 3. p. 64. 


and is liable to an action from ſuch as furniſh 


for worſe. 


at a certain time, the money m 


Eafter, 3 lun. Hurton v. Manſell | 


In an action on the caſe brought by a feme ſole, in 
which ſhe declared, for that whereas ſhe agreed and pro- 


the defendant, he, in conſideration 


promiſe was- proved. | 3 oe 
Holt, Chief Juſtice. There is no neceſſity of prov- 


ing an actual e on the woman's part; for it is 
| en 


ſufficĩient evidence to ſhew, that ſhe countenanced the 


promiſe, and behaved herſelf as one who approved and 


conſented to it. Vide Salk. vol. 3. p. 64. 


Bafter, 3 Ann. Powell v. Maine. 


One J. M. entered into a bond to a feme ſole, con- 
ditioned for payment of ſo much money at a certain 
day; ſhe afterwards married the plaintiff, who brought 
an action of debt on this bond. On this action be- 
ing brought, the defendant craved. oy:r. of the band 
and condition, which was to pay ſo much to the 
plaintiff's wife. On which the defendant demurred 
to the plaintiff 's declaration. 


Per curiam, Judgment was given for the plaintiff, 


© Bofter, 3 Ann. Robinſon v. Goſnold. 


A husband diſcovering his wife to be a very lewd wo- 
man, goes away from her, and ſhe, after having lived 
ſeveral years with an adultefer, was received into the 
plaintiff 's houſe, who entertained her as the husband's 
wife, And this action being on an indebitatus afſumpſit 
againſt the husband for lodging and dieting the wife © | 

Holt, Chief Juſtice, held, that let the woman be 
ever ſo vicious, yet, while ſhe cohabits with the 
husband, he is bound to provide neceſſaries for 18 

er 
with them; for his bargain was, to take her for better 
In like manner it is, if the husband 
turns his wife away for her wickedneſs, he remains 
ſtill chargeable for her neceſſaries; but if the wife 
leaves her husband, they. that truſt her after it is noto- 
rious that ſhe has left him, do- it at theis peril, and 
ſhall not therefore charge the bushand, ow 

And he ſeemed to be of opinion, that if a wife had 
run away from her husband, and contracted debts, and 
afterwards the husband received her, or. came after her, 
or laid with her for a night, that would make him li- 
able for the debts. Like the caſe where a wife 9 
with an adulterer, though ſhe thereby forteits her 
dower, yet, if the husband will of his own accord re- 
ceive her again, ſhe ſhall have her dower again. Vi 
Med. Rep. val, 6. pP. 171. | : FE >- 


Eafter, 3 Ann. Lang ford v. The Aniniſtratrix of Tyler. 


The defendant was adminiſtratrix of Tyler, her late 
husband; who in his life-time uſed to deal in tea, and 
fold four tubs of tea to the plaintiff at ſo much per 
pound, who took one away, paying for it, and 50 6. over 
towards the payment of the reft. When ſhe came for 
the reſt, the vendor would not ſtand to her agreement. 
on an action brought, and two counts, one on the 
agreement, and the other on the indebit, for 50 4. re - 
ceived to the plaintiff 's uſe, _ | 
It was ruled by Holt, Chief Juſtice ; ift. If the 
husband and wife cohabit, and the wife deals ſeparately, 
her contracts thall charge her husband, for cohabita- 
tion is ſufficient evidence of notice. * 

adly. If a bargain be made, and earneſt given, with- 
out an expreſs agreement, that 4 {wk is to be made 


be paid before the 

goods are removed... AID Fly 
3dly. A demand of the goods without a tender of the 
money, is void, becauſe it is not purſuant; to the in- 
tent of the bargain, and the earneſt is only to bind the 
bargain. e 7 
4thly. After earneſt given, the vendor cannot ſell to 
another; but if the vendee does not come to pay, and 
take the goods, the vendor ought to come and requeſt 
him to come and pay; and. if he does not come. in 
convenient time, the agreement is giſſol ved, and then 


he may ſell, Vide Mod. Rep. vol. 64 p. 162. 


Eafter . 


Bafter, 3 Am. Withers v. Relſey. 
A woman had a portion deviſed to her, and the pay- 


ment thereof was charged on. e lands ; after- 
e le 


wards, on her marriage with T. 8, ttled a jein- 
portion, 


4 


ture on her, and died before he received the 
having.made a will, and appointed an executor. 

Adjudged, that the executor ſhall have this money, 
becauſe it is not in the nature of a cheſe in action, but 
in the nature of a rent, for it is charged on lands, and 
it is given the huſband by the intermarriage, and for 
that reaſon it ſhall go to his enecutor, and not to his 
wife on ſurviving him. Fide Salk. vol. Nn 


Eafter, 3 fur. Thompſon v. Dod. 
On an action of debt brought on a bond, condition- 


ed to leave his wife 80 U. at his death; in cafe he ſhould , | 
ſurvive; ſo that ſhe' might-receive and take it to her | 


own uſe; the husband died, and in an ation of debt 
brought againſt his adminiſtrator, he pleaded, that the 
huſband made a will, and his wife executrix, and left 
goods to the value of 1004, and upwards, and direct- 
ed, that ſhe pay herſelf the ſaid 804. and on a'demurrer 
to this plea, it was adjudged ill, becauſe the huſpand 
at his death might owe money on judgment and ſta- 
tutes, and ſo ſhe might not be able to pay herſelf, 
and his eſtate might be ſo incumbered, that it would 
be better for her to renounce her executorſhip. Vide 
Salk. vol. 3. p. Gf. | ae de 


Trinity, 3 Ann. The' Queen v. Foxly. Error. 


She brought a writ F error on a judgment againſt 
her, on an indictment for being a common ſcold; and 
on affidavits that ſhe was ſo ill, that without danger of 
her life, ſhe could not come up out of Nent, where ſhe. 
lived, to affign error in perſon, according to the courſe 
of the court, it was prayed by her council, that ſhe. 
might have leave to 1 error by her clerk in court. 

er curiam. Scolding is not the offence, but the fre- 
quent repetition of it, to the diſturbance of the neigh-.. 
docs makes it a nuĩſance, and as ſuch it has al- 


wa 
and we have of late indulged people on: writs of error, 
on judgments on indictments, to appear by attorney; 
and here the court enlarged the time till the next term, 
to ſee how ſhe would 4 in the mean time: and in 
Michaelnias term ſhe and her buſband came into court, 


and aſſigned errors. Vide Mod. Rep. uol. 6. . 2. 
| Michadinas, 3 dun, debe, 


Baron and feme came to acknowledge a deed by | 
them both in court; and the court ordered. an ac- 
knowledgement only of one of them to be entered, 


viz, of the huzhand, Pide Mad. Rep. vol. ö. p. 263. 

Micharinas, 3 dn. dee e 

Per curiam. A feme covert may plead, non Lune 
and give coverture in evidence, becaufe coverture makes 


it no promiſe ; ſo ſhe may plead un g fad um to a 
bond, and give coverture in evidence. Fe Mad. 


ö 


Rep, vol. 6. p. 230. 
Michacdmas, 3 fon, Lineh d e 

She was arreſted by the name of diners, and gave 

a bail-bond in 1 and now pleaded a 25 


Per curiam. If a per ſon is arreſted by A wrong name, 
and brought into Gourt, he may plead: a miſnomer: 


ERR 


they brought a new action only for the hattery.come = 


| 


| damages in ſuch caſe ſurviving to; the 


court. Vid Naym. vol. 2. p. 1208. 


s been puniſhable by the leet, therefore indictable; 


for. that is only in reſpect of takin 


charged no 
Hol Chief full 


the defendant, for goods taken 


” 


default, and a trit of enquiry was execut- 
| of May 1705, and intire damages, vis. 
17 % 10. were given, And on the retutn of the 
| writs of enquiry, judgment was. arreſted, becauſe 

cannot de Joined in an action with the 
a battery on the buskand. After which 


obtained 
ed the 17 


| mitted on the wife, and laid it to the damage of the 
| Jaid John, the husband, on not guilty being pleaded, 
| verdict was given for the plaintiff: and the defen- 
dant's council: moved in arreſt of judgment, becauſe 
| it ought to have been ts the! damage of them both ; the 
| 2, if the 60 

cited 1 Sid. 


bund dies before they are received; and 
opinion was the 


397. Hen v. Byles; and of that 


lam, 6 An. Aber v. Malis. 


A man having a wife in England, went to Jamaica, 
and there married a rich woman, and let her lands, 


1 


| ined, oy. to himſelf, and received the ſame divers 
years,. But after ſome time, they both, coming into 
r ſne perceived he had anqther wife living; 
and thereon brings an indebitatus afſumpſit againſt him 
for the ſaid rents, as ſo much money received by him 
to her uſe. And at the trial this point was ſaved to. 
be argued, by council, whether an indelitatus afſump/it 
would lie in this caſe, which. was argued this term. _ 
Her curiam. An indebitatus aſſumpſit will well lie. 
But Holt, Chief Juſtice, ſaid, that frover would not 


lie in this caſe, becauſe ſhe was never poſſeſſed of the 


money; and when ſhe married the defendant, ſhe con- 
ſented that he ſhould ine her eſtate: and accord- 
9 75 the plaintiff had judgment. Vide Mod. Rep. 
vole 11. Pp. 146. e ee e king: Mods. 


| 5 Bafter,. 7 Aun, Billing worth v. Spearman, Ee. 


An action of dekt was brought againſt the defendants, 
whole wes were aſſignęes af the term ; it was brought 
only againſt the husband, to which declaration there 


| wal 5 1 1 £ FOR 
The defendants. council ſaid, the wives ſhould have 
„ NT, TE 
Per Holt, Chief Juſtice, If the husband is ſeized © 
of land in right of his wife, which is charged with a 
rent- charge, the action for the rent in arrear ſhall be 
brought againſt the butband only; but that differs 
from this caſe, for that is by reaſon of taking we pra- 
fits, for the rent is the profits of the land. Then he 


| ſaid 


* 


e fault, viz. that the affignee of tlie term 
had made an executor, who deviſed the tenements to 


the wives of the defendants, which could not be. 


Powell, - Juſtice, This action is brought againſt 
them as alhgnees, in reſpect of their intereſt in the 
term, and differs widely from the caſe of a rent- charge, 

$6 Pee... 

Judgment was given on the laſt fault of the deviſe 
5 the executor ;. on the opening of which point, 

alt, Chief | Juſtice, Ra. he thought an, executor 
could not waive a term; for if he accepted part of the 
executorſhip, he muſt accept the whole, as he ſtands 
im aal fal the ma. | E 2 e <fN 

oxwell, Juſtice, If the rent be more than the term, 
he may ſhew it ſpecially, and pray. that he may be 
otherwiſe than in the getznets, . 

'F ice, differed, in. opinion, Vid. 


; | 75 inity, 7 Ann: | Thomſon v. Pinthell. 
An action was brought by $arov- and 


* : ; 


Ma 


fame | againſt 
out of their poſſeſſion; 


5 a feme cqvert is arreſted; by a wrong name, and gives a | the wife was adminiltratrix. e 
— - bond, yet ſhe may plead a myſnomer, for her bon 'The-defendant's council moved in arreſt of judg- 
ng that ef a; fone frame Rove plead nor ef fac- ment; becauſe the 7 yo having been in their poſſef- 
= Fiz. ys it will not eſtop her.  /ide Had. fiony the wife mould not be joined; and naming her 
6p. vol. 5. p. 311. LEE eee executtix might have been ſeft out of the caſe ; and 
„ II c᷑éẽsékitec a eaſe, 10 3. where the tui was exccutrix; and 
Aichacimas, 4 Ann. Newton & Wife v. Hatter: the deſendant promiſed: the bu „that if he would 


The plaintiffs brought an action of uh and battery, 8 
for a battery, committed —— w as 


'| forbear, he 
that Gals, 
1 | 


[ 


would'pay'; und the wife was not joined in 


. * , 
; 
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certain the law does give the goods of the zwzfe to the 
husband ; but not when ſhe is adminiſtratrix, becauſe. 
ſhe has them in auter droit; and the husband here can- 
not bring an action on the judgment; wherefore judg- 
ment was given for the plaintiff. Vide Mad. Rep. 
vol. 11. p. 177. 28 t tot Bet. 


TY 


An action of afſault and battery is btought by the 
husband and” wife Nabe declaration ſets forth, that the 
defendant on ſuch à day, Cc. afſaulted the tbiſe, and 
driving a coach over her, bruiſed her, Sc. by reaſon 
whereof the husband laid out divers ſums of money for the 
cure, &c. and other injuries did, to the great damage / 
them both; the defendant pleaded in abatement that his 
name was Redborn, and not Redford; and on iſſue, 
and a verdict for the plaintiff, the defendant's council 
moved in arreſt of judgment; and objected; that in 
this caſe the husband and wife ſhould not have joined, 
becauſe the damage is laid to be for the money laid 
out in the cure of the wife as well as the battery, and 
intire damages being given, it is bad for the whole; 
and cited 1 Sid. 328, Yelv. 106, 2 Vent. 29, 2 Gro. 
625. 1 Lev, 3. But the husband ſhould have ſued 
alone for the money laid out in the cufſfſſmme. 
© Powell, Juſtice, ſaid, that where the husband and 
wife join in an action of aſſault and battery for beating 
both, it is wrong; but may be helped by a verdict, 
ſeparating the damages; and here the gi of the action 
is only beating of the wife, and the by reaſon whereef, 
&c. is only in aggravation of damages. As to the other 
injuries, it is too general to ſuppoſe damages given for 
it. He ſaid alſo, that husband and wife cannot join in 
aſſault, and battery, whereby he leſt the benefit of her' com- 
pany, for the whereby in ſuch a caſe 1s the gi/t of the 
action; and in the caſe at the bar, if the by reaſon 
whereof had been left out, the ſurgeon's bill might 
have been given in evidence, in aggravation of da- 
mages. Judgment for the plaintiff. Holt abſent. Vide 
Mod. Rep. vol. 11. p. 266. "MET | 


Eafter, 8 Ann. Anon — 8 tt Guildhall, B fore Holt, 
ape . * Es 


In an action of aſſault and battery, brought by the 
husband againſt the defendant, for an intent to raviſh his 
wife, ſhe was admitted an evidence (which Holt, 
Chief Juftice ſaid, was becauſe the wife cannot give 
any conſent, though it is not felony ): a 

Holt, alſo held, that J. having laid 57. of the 
event of the cauſe, was no objection to the if: 
of A. being admitted an evidence; becauſe it ſhall not 
be in the power of a third perſon to diſqualify one, 
who othetwiſe would be a good evidence; and there- 
on ſhe was admitted to give evidence. Vide Mod. Rep. 
vol, 11. P. 224. 5 | | ; b ISS Bo ; A ; 
Trinity, 8 Ann. Hall v. The Wife of William Yates, 

5 xecutrix ta her Husband. 2 Guildhall. hg 
In this caſe, Holt, Chief Juſtice, ſaid, that if a 


perſon receives a woman who runs away from ber . 
band, and lays out money for her, the husbanti ſhall 


not be charged; becauſe the '20;fe was eloped. But 


if the wife continues to live with her þasband, if the © 
takes up neceſſary goods, though without the hu/+ , 
band's conſent, the husband is obliged to pay for them, © 
unleſs ſhe forbids people to truſt her. Vide Mod. Rep. 
vol, II. p. 241. + 2 8 TY : 7 E's : 6 


Michaelmas, 8 Aan. Anonymous. 
By a return to an habeas corpus it appeared, that in, 

the city of Landon, there | was a cuſtom, that if 
a. eme covert exerciſes any trade in which her 5 
band does not at all concern himſelf, ſhe may 
be ſued as a ſeme ſole, for debts. contracted in the 
carrying on that trade; and if ſhe has not goods that 
are bob er pea wee > ſhe mu be N y ſne 
pay: them; and as ſhe may be ſued, ſo ſnhe may ſue as 
a News fale, for debts owing to robe her way of trade 
within the city, She has a ſpecial and ſeparate intereſt 


2717 
4 


Poti li, Juſtices In the caſe of baron. and fame, it is || in the profit of her trade, or elſe it were an unrealon. 


able cuſtom. Vide Mod. Rep. vol. 10. p. 6. | 
r ' 3 1 47: 14 1704 10 +43 67 82” # bci Henn A 
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Vini, 10 Ann, © Thomlinſon v. Dighton.” Errors" 
iis & 4 $8 3.4 e N rein a8 8 ou 
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( N | I. | . a * bf 
. ,Qn:a;writ of error on a judgment in the coutt of 
Common Pleas, in an cement, the caſe wass 


A tenant in fee of the lands in queſtion, deviſed 


| Hilary, 8 Ann. Tod and Wife . R edfe Ire. i according to her pſeaſure, provided it was to ſome of 


the lands to bis .wife for life, then to. diſpoſe of them 


the teſtator's children. The husband, the deviſor, 
dies, and leaves behind him a ſon) $0 daughter, the 
wife marries; again, and then by leaſe, and releaſe; 
and a fine levied, covenants to ſtand ſeiſed to the 
uſe of herſelf for life, without impeachment of waſte, 
| TON to her daughter by her firſt husband in 
fa. | * AN i 


—— OI — 


1; The queſtion was, whether this conveyance of the 


| lands was a good execution of the power, fo 1 
ſhould go to the daughter, or elle being bad, to the 
eee ir oh wink Darin ty Mohan): 
Powell, Juſtice. The main queſtion of the caſe is, 
whether the power is well executed? A feoffment to 
a man's own ſon ſhall: ſtand as a covenant to ſtand 
ſeiſed, rather than the intention of the parties ſhould 
be fruſtrated. Sir Edward Cleer's caſe is expreſs, that 
where.it can pap no other way than by virtue; of the 
power, it ſhall paſs that way, tho' the intention of 
the parties were, that it ſhould paſs another. And as 
for her own eſtate being limited without impeachment. 
of waſte, as to the impeachment of waſte it ſhall be 
void, becauſe it exceeds the power; the intention of 
the parties is plain. He therefore gave his opinion 
for the defendant. FFF 
Parker, Chief Juſtice. In Sir Edward Clier's caſe, 
it was reſolved, that where, according to the way the 
parties intended, the conveyance . would have. no 
effect at all, there it ſhould paſs another way: but 
where, ſhould the eſtate 25 the way the parties. 
intended, the conſequence would have ſome effect, 
though not all that was intended by the parties, there 
it ſhould paſs no other way than the parties deſigned. 
But this point ſince has been carried much farther, as 
that, here it would have ſome effect, but not Wi. 
tended by the parties; that there, to the, end the 
main deſign of the parties may be obſerved, the eſtate... 
ſhall paſs in another way than the parties intended. 
For example, ſuppoſe a woman ſeiſed of an eſtate for 
life, with a power to make a leaſe for three lives, or 
twenty-one years, marries, and ſhe and her 5 
band join in making the leaſe, and husband and wif? 
both die before the leaſe is expired; here though the 
husband in right of his wife, and ſhè in her own right 
are poſſeſſed of an eſtate tor life, and therefore can as 
owners make a leaſe, and there appears no intentioh 
of the parties, (imagining perhaps they ſhould out- 
live the leaſe) that this leaſe ſhould be made by virtue 
of the power; yet becauſe the leaſe, ſuppoſing it to 
be made by them as owners, cannot have all the 
effect the parties intended, for ſome it would have, 
| * would be a good leaſe during the lives of the hy/- - 
and and wife) yet becauſe it cannot have all, it ſhall 
be eſteemed made by virtue of the power. But in the 
preſent” caſe. the conveyance, as intended by the 
parties, would be wholly void. + 
So he concurred in opinion with Powell; Juſtice, 


and the judgment in C. B. was affirmed. Vide Mod. 


| Rep. vol, 10. Pp. 31. el. 
» 
. Michaelmas, 10 Ann. D'deth ve Baux. 


he court was moved for a prohibition to the pri- 
tual court, for ſuffering a yu covert to ſue ſingly on the 
ſtatute. of diſtributions, becauſe it was for'a property 
my in the Husband, that it might be releaſed by 
Tze court ſaid, no probibiriom lay; for this was a 
choſe in action, and ſo much the wie's, that ſhe ſhall 
have it by ſurvivorſhip; and if the husband had been 
joined in the ſuit, it would have been only for confor- 
mity, This caſe differs not from the caſe of a legacy, 
for which it is the courſe of the ſpiritual court to admit 


Feme-coverts to ſue alone; but, luppoſing it was not 
the practice of the ſpiritual court to luffer a fenie'covert 
| 2 | 7,5 00 


(ue without ben uebi the party's. remedy, is by | the ſubje matter of the contra, So that as he 
bee on 2 Vi ed. Rep. vol, 10. | now. declares generally, a recoyery in this action could 


„64. not be pleaded, to a ſpecial action for meat and drink 
W PEEP | I found and provided for the wife. Jide Neger, vl. ts 
Mfichaelmas, 10 Ann. The Qu v. Morgan. p- 1 1 N | «7 7 90 
Pen curiam. A wife living with her huzhand. ſeven | MMicbasmas, 6 Geo. Aleberry v. Maly. Error. 
years, may. after his death, continue the trade, for t dee a 7 N TA, 
act does not require a man ot woman to be actually an In error on a judgment in C. B. in an action of cove- - 


apprentice; but the words are as an apprentice. Jide nant brought on a leaſe for years, where the breach aſ- 
bd Red e | ſigned was non-payment, of rent; judgment was af 
«al | 1125 1756 a I | ſigned by gekaut and gg of enquary ne 
rn 25 83 . I | rakerrors, and want of an original aſſigned, and re- 
Michaehnar, 10 An. The Nuten v. William. | _— accordingly : another origina a edged by the 
E : 0 ga - tad, | defendant of another term, and a certiorari prayed, and 
_ were indicted er epi a bawdy _ returned god 8 forth, and ſome little ee ; 
A moved in | the 3 | and no error pleaded, | yp | 
* 97 could F The council for the defendant in error urged, that 
bawdy-houſe. 2 Roll. 8 BrgoP's cafes [47 this. was an action by a man and his wife, and a third 
But it was anſwered, the indictment was not for | pertons who is tenant in common with the wife, on a 
keeping a bawdy-houſe only, but for procuring lewd- eaſe at will, made quring the coverture, of lands which 
neſs, 22 That theſe crimes are in their nature ſeveral: 705 the inheritance of the wife, and that third per- 
that husband and wife'may be found guilty of a nui- on, for arrears of rent incurred during caverture, and 
ſance, battery, or the like? that the reaſon why in bur- therefore the wife cannot join in ſuch an action. 1 
glary, larceny, &c. the wife is excufed, is, becauſe ſhe Sid. 224. 


8 | þ tn ty Per curiam. The husband and wife may or may not 
could not tell what prope ty the husband might claim in join in this action at their electi 2 where a hows is 


the goods, &c. © 1855 | ones 1. agree 2. ond. 
*. Hilary term, 2 Ann. James Cook and his wife were By x of them, 4 H. 55 6. Cro. Jace 77. Cro. Elize 


jointly indicted for keeping a bawdy-houfe ; the hus- YA 5 | | 3 
ven e e gh the wife ſet in the pillory. Second exception. To the manner wherein the plain- 
Per curiam, Fhe indictment is good; keeping the tiffs haye deduced their title. In covenant he Haintiffs 
houſe does neceſſarily import property, but may ſignify . 1 ſet in ny for that wher ves of ad demiſed is 
that ſhare of government which the 20% has in a fa- en DE 433 y The 8 K Juiced ſer b 2 00 b 
ap wot re Yar Jl Rt i | eo WH ved, Elie 


declare on their ou demiſe, and therefore there can 
be nothing in that exception * 


Trinity, 1 Geo. Dix v. Brookes. 8 | Third exception. The breach is not well af 


. . | 2 aa | PI, | he covenant is in the dis unétive 0 pay, 0 . N 
In this action the plaintiff declared that the defen- 1 Wr to pay, or cauſe tg be 
ag Wag ad; e is e bis e ie thats EY them; Lot ax fo. part of the 
wife. After verdict for the plaintiff, it was objefed in | , the other Dart e. - did not id not pay ; and as 
arreſt of judgments that the %% ſhould have, Joujed | 5% ne mas hae caufed che ene RAY TO them, where- 
in this action, becauſe here it was not laid whereby he le? den wh! ch a rf 1 N NE paid to one of 
the benefit of her ſociety, to intitle the husband only to | ays. | performance. And there being two 


enn, 'w he breach ought to have been ſo large as to ex- 
ſue, and exclude the wi. lv. 89. Godb. 369. ways, the breach gught to have veen 10 large as to ex 
Per curiam. The ad may — this matter in his clude both ways, 2 3 of which the act might be 


| done. 25 Ed. 3. 
declaration to aggravate the damages, for which he FA way * 2 : : 
fingly could 1 and the party injured have h = aid the He (hat cauſes f 4 pays; and 10 t 
his ſeparate adtion. As in the common caſe of zre/- N 214 money to ons of them, you may plegd it 


— 


| f : | in your diſcharge. 
paſs for beating a ſervant, whereby. he loft the benefit of | Then Nen i bf 

his ſervice, both maſter and ſervant may recover. And | 3: geſerlbes mover 1 quaſh the writ of error, 
A Ae | COTTON - ry, alias dict John Aleberry of Wal- 

plaintiff might alledge the beating his daughter in ag- | 44,,, Ales, and the 77 410 6 ANG eee of FF @ 

4 : B * 3 — : , 8, 7 4 f n 8 abb : t — 

gravation of Ne, Bak 642, The plaintiff bad | ig b, e, 1 and a ohe 55 in the record; one 
4 ge, | alias diet”, where the court has always obliged the par- 


in the caſe of Newman v. Smith, it was held, that the | and one Fobn Aleber e between the paint 
judgment. vol. 1. p. 61. This yariance is in the 


* | = 7585 ty to deſcribe the ſpecialty liieratim. Michaclmas, 
5 Michselmas, 1 Geo. Clerk v. Lee. | Ann, the writ was Crawley, and "the rnd Ents, 4 


TH 1 l 94 LE FAS 12. Af. pl. Annfly and Ane/ty, Eaſte; : 
See this caſe fully ſtated, in page 143 of this work, | and TA 725 Fa ud e, e 
under the head of Attorney. W e W and Baxter without an (s). Salk. 264. Grigger and 
7 HOIST OR 6 2e6 Ofb BRe HT. (| Orin AC WE Red $0 be tall airianoes 
e ee record, and yet no body will lay 
NY? 1 wh rn} Gag F they might have been taken ntage of by W 
; Where a woman marties a ſecond buhond while the e e e e den d 
is living, and econd is not privy thereto; as Per curiam. Theſe caſes cited ar jances in th 
to! what ſhe acquired during the cohabition, Ale of the party, kn pol pact — 2055 
Parker, Chief Juſtice, ſaid, he would eſteem her as the place of his re idence. Thcle words are both — 
the ſervant of the ſecond bwubang, Who is entitled to | perly uſed; ſome ſpell it Abbey, and ſome Abby ; 4 if 
the benefit of her labour. Vide Strange, vol. 1. p. 80, there is occaſion, we may take the latter as an abbrovi- 
W I ation of the former: therefore, the record is well re- 
Michaelmas, 5 Geo. Ramſden v. Ambroſe. At Guild- moved, and the judgment muſt be affirmed. Vid 
Hall, before Pratt, Chief Fuftige. | 7 Stra. vol. 1. p. 229, eu | 


The bychaud and wife lived ſeparate, ſhe: boarded in el oi ge! e 
tor męat and driak for him and ꝓtovided. On On an action of treſpaſi fo i tif? 
t 82 5 it appeared to be for the toiε. And the] houſe; beating his led ne 1 7 NL 
{ ie Juſtice held, it did not ſupport the declaration 3 | ment was obtained, by default, and on a Writ 'of en- 
as for v 2 nece ties are min re t 4 awife ; e +7 4 9917» 7: 1 Ir N e * 04 4 | | l 
and therefore if che goods are delivered to —— The defendant's council moved In arreſt of judg- 


- ment, "becauſe no damages ought to have be 
dor may declare generally for gods fold and delivered : | es of the ating” 0 OA 2 60 1 
Vet in this Een N fails in his deſcription-of ty to che action, nor has che Plaintiff 1ald 57 Ro 
291 F-2 | , , "© F226 ; F 8 p 5 
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damages, as toherely he loft her ſociety, &c. to entitle 
him ſolely to this action. If theſe damages ſhould be 
recovered, there niay be two recoveries for one afſault, 
for this action would be no bar to any action to be 
brought by the baron and feme jointly. IT, 
The plaintiff's council argued, that the aſſault on 
the wife is only laid as an aggravation of the damages, 
and not as a diſtin 7 Salk, 119. pl. 12. 2 
Salk. 640. pl. 10. 2 Lord Raym. 1031. 11 Mod. 265. 
10 Rep. 131. 4. Cro. Fac 
Forteſcue Rep. 378. Stra. 61. 


The court inclined this declaration ag ig but 
00s p. 


left the ſame for further conſideration. Vid 
vol. S. P. 26. 17 ene 


Trinity, 8 Geo, Anonymous. In Middleſex, before 
Pratt, Chief Juſtice. 


Pratt, Chief Juſtice, allowed the wife's declaration, 
that ſhe agreed to pay 4s. per week for nurſing a child, 
was good evidence to charge the husband; this matter 
being uſually tranſacted by the woman. Vide Stra. 


vole 1. p. 527. 
Michaelmas, 8 Geo. Mr. Lifter's Caſe.. 


Mr, Lifter married Lady Rawlinſon, who was a wi- 
dow, and had before her marriage with Liſter ſettled 
her eſtate in her own power, and out of his controul ; 
and afterwards there being ſome diſagreement between 
them, he, by a proper writing duly executed, cove- 
nanted to allow her ſo much every year for her main- 
tenance, and that ſhe might live 3 from him, 
to which 
for ſome time; the husband pretending a deſire to be 
reconciled to his wife, but in fact only wanting more 
money of her, ſhe refuſed, whereon he, with the aſ- 


ſiſtance of another perſon, forced her into a coach as 


ſhe was 8 from church on a Sunday, and carried 
her into the Mint, and kept her under ſtrict confine- 
ment. 

And ſhe being brought into court by habeas corpus, 
her husband moved by his council, that the court 
would not interpoſe between husband and wife ; that 
ſhe could not deny herſelf to be his wife, and that by 
law the husband had a coercive power over the wife. 

Per curiam, An agreement between husband and 
wife to live ſeparate, and that ſhe ſhould have a ſepa- 
rate maintenance, ſhall bind them both, till they 
both agree to cohabit again; and if the wife is willing 
to return to her husband, no court will interpoſe or 
obſtruct her. | 

But as to the coercive power which the husband has 
over his wife, it is not a power to confine her; for by 
the law of England, ſhe is intitled to all reaſonable 
liberty, if her behaviour is not very bad; and there- 
fore, ſhe ſhall now be ſet at liberty, if it is her plea- 
ſure ſo to be; ſhe anſwered, ſhe deſired to be 
liberty; and thereon ſhe was diſcharged out of the cuſ- 
tody of her husband, and went out of court with her 
ſon ; but that he (the husband) ſhould have leave to 
write to her, and uſe any lawful means inorder to a re- 
conciliation, provided ſhe was willing to ſee him, and 
that her children or ſeryants ſhould not hinder him, 
unleſs by her order ; but that whenever ſhe permitted 
him to come to her, he ſhould not offer any violence 
or uncivil behaviour to her perſon. Vide Mod. Rep. 
vol. 8. p. 22. „ | $ 


9 | : error. 

An action on the caſe, &c. was brought in the 
Common Pleas by husband and wife, in which be de- 
clared on ſeveral counts, and one of them was for mo- 


ney lent to the defendant % bim (the plaintiff) and 
his wife, by his conſent and promiſe made to them 


oth. | 
On non aſſumpſit pleaded, the plaintiff had a verdict; 
and it was 20 in arreſt of judgment, that the de- 
dcClaration was ill, becauſe the wife was. joined in this 

action with her husband, which ſhe ought not to be; 
and that the joining her in the action being matter of 


_ Baron and Feme. 


| ſubſtance, was not helped by this verdiQ; for-by this 


64. pl. Dix. Vs Brooks. | 


ſhe agreed, and accordingly they lived apart 


et at 


Was nonluited, 


Michaelmas, 10 Geo. King and Wife FS Boho "+1 


means, if the husband thould die, then what is reco- 


vered would ſurvive to her, when it ought to go to the 


executor of the husband. 

But the judgment was affirmed, and a turit of error 
being brought in B. R. the ſame objection was made 
there; and that this action was founded on a con- 
tract made by the wife, when by law ſhe cannot make 
any contract during the cover ture. 

he plaintiff in error's council excepted to the de- 
claration, for the money being alledged. to be lent by 
the husband and wife, muſt be preſumed to be lent 
during coverture : and then the money . is. the:bnsband's 
money only, for which he alone ought to have brought 
his action, for a wife can have - intereſt in money 
during coverture. Cro. Face 644. ple : : 

The defendant in error's council argued, that this 
objeQion was too late, it being after a verdict, which 
ought to be made good, if by any conſtruction it 
it might ; therefore it ſhall be intended, that the 5 
band and wife are joint traders, and that ſhe lent the 
money to the defendant before marriage. 

Beſides, where a promiſe is made to the wwife, if the 
husband brings the action for himſelf and his wife, he 
makes that promiſe good by his own conſent. _ 

Chief Juſtice, If the money was lent during cover- 
ture, the declaration is falſe, becauſe then Wife 
could have no money. Adjourned. $a. © 

In Hilary term following, the, matter coming on 
again, the-court inclined againſt the plaintiff, for it 


being laid e the damage of both, made the declaration 


ill; and ſo it was N in Cro. Fac. 479. Vide 
Med. Rep. vol. 8. p. 199. & 341. 1 


Trinity, 11 Geo. The King v. Axire. 


On an indictment againſt the husband for an aſſault 
on the wife, the Chief Juſtice allowed her to be a 
good witneſs, for the King; and cited Lord Audley's 
caſe, State Trials, vol. 1. Vids Stra. vol. l. p. 633. 


bv 


Trinity, 12 Geo. Manwairring vs Sands, at niſi priut, 
e ens ©5015 o KEQTLYS. 4 TT OLE 


In an action againſt the husband for a laced hat. ſold 
to the wife, it was proved, that the twiſe lived from her 
husband in adultery, and that ſhe told the plaintiff ſhe 
had a husband, but that ſignified. nothing, for ſhe 
would pay him herſelf, © Raymond, Chief Juſtice, hela 
the defendant not chargeable, and ſaid, he ſhould have 
ruled it ſo if there had been no actual notice, which 
only ſtrengthened the caſe. , Vide Stra. vol. I. p. 706, 


Michaelmas, 12 Geo. Morris v. Martin, at Guildbol. 


In an action for meat, &c. provided for the defen- 
dant's wife, the defendant proved ſhe went away 
from him with an adulterer. Raymond, Chief Juſtice, 
held, that the Husband ſhould not be charged for ne- 
ceſſaries for her, though the plaintiff, who provided 
for her, had no notice; and he ſaid, Holt, Chief 
Juſtice, always ruled it ſo. And he put the caſe of an 
apothecary, who took a ſick woman into his houſe, 
being the wife of a country gentleman, from whom 
ſhe had gone away with an adulterer: ſo the plaintiff 

ide Stra. vol. 1. p. 047. "15 TTL 


Michaelmas, 1 3 Gt: Huggins v. Durbam and Wife 


In error on a judgment in C. B. In an action of debt 


brought by husband and wife againſt the warden of the 


Fleet for 4641. 6s. 2 d. on the eſcape of O. R. who 
was committed by the Court of 2 for that ſum. 
The declaration ſet forth, that on the '5th of F- 
bruary, 6 Geo. there was a decree, reciting the bill 
againſt R. et al. by the wife only, which ſuit abated 
by her marriage with the other plaintiff, who revived 


the ſuit, and R. put in his anſwer, inſiſting that he had 


repaid 200 l. part of the money; and an iſſue being 


directed thereon, the ſame was tried on a feigned iſſue, 
and found againſt him; that then the cauſe was heard 


„ when it was referred to the 


on the equity reſerve 


f 
> 
» 
d 
"a 
d 
4 
2 
d 
e 
4 


* 


maſter to take the account, who reported 4641. 6s. 2 4. 


to be due, and appointed it to be paid to the husband. 
Then the plaintiffs ſet forth, that the report was con- 
firmed, and R. proſecuted ſo far, as to be committed 
for non-payment, when the defendant ſuffered him to 
ape. | | ; 
. a judgment by default in C. B. it was objeaed 
on error by the plaintiffs council, that the wife ought 
not to have joined in this action; for by fat. 5 Ann c. 9. 


47. 4. the action is given to ſuch perſon to whom the mo- 


is paid by the decree; and this not being an adtion 
NE at common law, they muſt take it as the 
ſtatute has given it; and if the wife is joined where 
ſhe ought not, it is error. 1 Roll. Abr. 782. And this 
is in the nature of a diſtinction of the firſt cauſe of ac- 
tion, and giving the husband a new one in his own 
right. 5 


be paid to the husband, yet by the firſt decree it is di- 
rected, that the maſter ſhould take an account of what 


is due to the husband and wife, which ſhews ſhe was 


intereſted in the cauſe, and therefore proper to join in 
the adion. The judgment of C. B. was affirmed. 
Vide Stra. vol. 2. p. 726. 


Fah 2 Geo. 2. King and Wife v. Jones. 
See Page 8 of this work, under the head abatement. 


Trinity, 4 Geo. 2. Child & al. v. Hardyman. At 


niſi prius Guildhall, 


On an action brought for linen ſold to the defendant's 
wife, on non a t pleaded, the delivery was proved, 
and that ſhe lived in a very lewd manner ; one Mr. N. 
frequently coming to her at her hyushand's houſe, and 
they were lecked up together in a bed-chamber ; and 
that other indecencies paſſed between them. And it was 
alſo proved, that ſhe ſeveral times went to the houſe of 
this Mr. NV. a gentleman in Wilſhire, who lived with - 
in three miles of the defendant's houſe. It did not 


appear farther than that he diſliked her going and 


ſtaying at Mr, N.'s, but under theſe circumſtances, 
they continued to live together. Afterwards ſhe went 
away from him, and went to Marlborough, where ſhe 
reſided ſome time. But after the leaving her husband's 
houſe, it did not appear that ſhe ever ſaw Mr. N. or 
lived in a lewd manner. After ſome time ſhe ſent 
L. an attorney to her husband, to deſire that he would 


receive her again; the husband told him, that if ſhe 


came again, ſhe ſhould never ſit at the upper end of 
his table, nor have the government of the children, 
but ſhould live in a garret. Then IL. propoſed to 
him, to make her an allowance, and propoſed about 
$0 or 100 J. per annum, he being worth about 500 or 
600 J. per annum; but that was not complied with: 
and afterwards ſhe came to London, and bought 
linen to the amount of 53 l. | 

Raymond, Chief Juſtice, was of opinion, that the 
plaintiff ſhould be called; and accordingly he was 
nonſuited, He held, if a woman elopes from her hu/- 
band, though ſhe dues not go away with an adulterer, or 
live in an adulterous manner ; the tradeſman truſts her 
at his peril, and the husband is not bound. And this 
had been ſo adjudged in two or three caſes; indeed if 
he refuſes to receive her again, from that time it may 
be an anſwer to the elopement. In this caſe he does 
not abſolutely refuſe to receive her again; but that ſhe 
ſhould neither fit at his table, nor have any govern- 
ment of the children, but ſhould be kept in a garret ; 
and ſhe deſerved no better uſage, ſo the plaintiff 
was nonſuited. Vide Strange, vol. 2. p. 875. 


Eaſter, 7 Geo. 2. Dobſon v. Delſon, et al. Error. 


A writ of dower unde nibil habet, was brought in the 
Dutchy court of Lancafter, and judgment was given for 


the demandant, A writ of ſeiſn was awarded according- 
ly, and a writ of inguiry, and on the return of it damages 
were given to the widow to the full value of the dower, 


from the death of her husband to the return of the writ 
of inquiry. A writ of error was brought in this court 


and the following exceptions taken on the fide of the 


Per curiam. Though the order only appoints it to 
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- 1ſt. That no damages will lie in this caſe. 2dly. That 
ſuppoſing damages will liez yet not from the time they 
are awarded. 3dly. That as damages are given too ſoon, 
ſo they are carried too far. | 

The court over-ruled all the exceptions. on the 
anſwers given but that which is that here does not 
appear to be any default, becauſe the words in the 
entry are, quod ipſe exact non ven." is e that be being 


called, did not come, ſince the words ſeem naturally to 


refer to no more than one, and it did not ſeem on de- 
fault of one tenant, the court ſhould give judgment 
againſt all; therefore, they ordered this exception to 
be argued again. | | „ 
In Michaelmas, 8 Geo, 2. this cafe was moved fot 
again. 11 1 3 e i ire 
Hardivicle, Chief Juſtice. In caſes of this nature, 
which wholly turn. on. the critical conſtruction o 
words, it is incumbent on the court to make them good 
if pany in order to maintain the right of the party). 
heſe words cannot be amended in this court, but 


it ſeems they might have been in the court below, 


Trinity, 2 Geo. 2. Mutty v. Dennis. 2 Stra. 807. Bar- 
nard, B. R. 53. In geftment againſt two defendants; 
the plaintiff declared that they entered, expelled, and 
amoved, the court thought it ill, but ordered it to be 
rl according to the authority of Cro. Jac. 306. 
alk. 48. e 544 een 9:3 
It cannot be rejected, for the rule is, that words 
cannot be rejected unleſs they make an incon- 
ſiſtency, but if they have a ſenſe as they ſtand, though 
it vitiates the thing, they cannot be rejected; other= 
wiſe according to that rule, any thing may be right 
that is wrong. 1 | ili 
The ſtatute for the amendment of the law will not 
help this, for that only aids judgment by confeſſion, 
nil dicit and non ſum informatus, which are after appear- 
ance, and writs: of enquiry executed thereon, but ne 
judgment by default before appearanctmee. 
But at laſt, the court ruled it good, by taking the 
word zþ/e (as there are no diphthongs in court-hand} 
in the plural number, and ſuppoſing it to agree with 
the word perſonæ, underſtood. SAEED 7 | 


The judgment was affirmed. Vide Caſes Temp. Lord 1 


| Hardwicke, 2. 19. 


Trinity, 7 Geo. 2. Smith v. Hixon. 


In an action on the caſe for maliciouſly proſecuting 


the plaintiff and his wife for receiving ſtolen goods, 


knowing them to be ſtolen, by whichthey were both ſcan- 
dalized ; the husband interrupted in his trade, and put 
to expence; on nat guilty pleaded, the jury find for the 
defendant as to proſecuting the husband; and for the 
plaintiff, as to the proſecution of the wifes And it was 


moved in arreſt of judgment, that what concerns the 


husband being out of the caſe, the wife ſhould have 
joined in the action, as to the matter for which the 
plaintiff would recover, and the other action would ſur- 
vive her; and the council cited Cro. Elia. 884. 1 Sid. 5. 
Per curiam. In Savil v. Roberts, Salk. 13. it was in- 
deed held, that expence alone without ſcandal would 
not be à ground for ſuch an action: but afterwards; 
in the caſe of Jones v. 3 Hilary, 12 Ann, that 
opinion was exploded. Here it is laid down, that the 
husband was put to expence, and this being an action 
founded on a tort, the plaintiff was not bound to prove 
all the declaration, as he is in the caſe of contra#s : 
and though this action, as to the ſcandal, may ſur- 
vive to the wife, yet that is no reaſon, for he may 
undoubtedly maintain treſpaſs for beating her, wwhere- 
by he lofi the benefit of her company, and yet no doubt the 
action for beating will ſurvive. The plaintiff muſt 
have judgment. Vide Stra. vol. 2. p. 977, 


Eaſter, 8 Geo. 2. Gordon v. Halpen and Wife. 
It was moved, that the wife may have leave to 
lead ſeparately from her husband; the caſe was, that 
er eſtate: was ſettled on her, which ſettlement was 


confirmed by a'decree in the Houſe of Lords to be for 
her ſeparate maintenance, only her. eſtate was made li- 


able to anſwer all actions brought againſt the husband 


on her account: and the council ſuggeſted, that this 
was a fictitious demand in the plaing ſet up by con- 


nivance of rn that he will let judgment go 
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by default, and ſo ſhare with the plaintiff in what 
i It be recovered. _. | 3:40 Mn 
Lord Hardwicke. We cannot allow you to ſever in 
ading : your beſt way will be to plead in the name 
of husband and wife, and if the husband ſhould. diſ- 
avow, and that ſhould be contrary to the order of the 
Houſe of Lords, you will know how to enforce that 
order; but we can do nothing in it. Vide caſes Temp. 
Lord Hardivicke, p. 101. | 


TI Eaſter, 8 Geo. 2. Bern and Wife v. Mattaire. 


Lord Hardiuice. This is an action of replævin, 
wherein the plaintiff declares for taking fourteen ſkim- 
mers and ladles, and three pots and covers, the goods 
and chattels of him the fail —=— Hern and —— his 
wife; the defendant avows the taking for arrear of 


rent on a demiſe; the plaintiff pleads in bar to the 


avowry, and traverſes the demiſe ; and iffue is joined 
en that traverſe of non deniifit, and à verdict for the 
plaintiffs, that no ſuch demiſe was; and thereon it is 
moved in arreſt of judgment in behalf of the avowant, 
and three exceptions caken to the deelaration : | 

Firſt exception. That a declaration in replevin cannot 
be maintained by a husband and wife jointly for taking 
the goods of the husband and wife. 

Setond exception. That it is a bad declaration for lay- 
ing it to be t6 the damage of both. | 
Third exception, that it is ill for the untertain de- 
ſcription of the goods taken, it ſaying fourteen ſcim- 
mers and ladles, and for not ſaying how many of each 


fort. | | 
As to the firſt exception, it depends on this foun- 


dation, that husband and wife cannot have # joint pro- 


perty in chattels, and in general that is true, becauſe 
marriage is & gift of all ehattels to the husband: 


but in this it does not appear that the taking was 


during the coverture, nor can we preſume it was, 
and the plaintiffs, for ought that appears, might be 
jointly poſſeſſed of theſe goods before ma.riage, 
and if that was the caſe, that they were ſo jointly 
poſſeſſed before martiage, and thoſe goods taken be- 
fore marriage, they may after covefture join in the 
replevin, and declare for taking the goods of husband 
and wife, and if there can be ſuch a caſe, we muſt 
take it to be ſo here, becauſe the avowry allows a 
a property in them both, if it may be, by not diſ- 
Outing the property as the avowant might have done; 
o in the year book of Michaelmas, Ed. 2. fo. 44. 175. 
this exception was over- ruled; fo in Bro. Ar. tit. 


Baron and Feme, pl. 85. He ſays baron and feme ſhall 


not join in replevin; but guere, as to goods which 
* as ee. for _ it ſeems * ſhall w_ in 
replevin for-the goods of the wife taken when ſhe was ſole 
ſo in 22 260, Batmore — Wife v. Greams, in traver 
brought by husband and wife, though the converſion 


Was laid after the marriage, it was held that in 


regard the rover was laid to be before the marriage, 
which, was the Inception of the cauſe of action, the 201 
might be joined; as if a man has the cuſtody of a wo- 
man's goods, and afterwards marries her, ſne may 
join in detenue with her husband; and Hale ſaid in 
ſuch caſe the husband may bring the action alone, or 
Jointly with his wife ; and fo I take the law to be in 
this caſe, that the husband might have declared in this re- 
plevin alone, or jointly as he has done. 
authorities that have been cited againſt this doctrine 
are F. N. B. fo. 69. Let. K. But is only, that the goods 
of a feme ſole taken, who afterwards marries, the baron 
alone may ſue a replevin, and 1 Sid. 172. Powis and 
wife ve Marſball, where it was held by Twi/den and 

yadham, that a replevin ſo brought, is well brought, 
and that actions which affirm property, ought to be 
brought by the husband alone; and that I muſt confeſs 
is contrary to the opinion now given, but it is alſo 
contrary to the year book of Ed. 2. and to the plea 
in Bra. Abr. and eſpecially to the cafe of Batmore 


v. Greams in Veniris, for act ions of detinue are a much 


ſtronger affirmance of property than replevin. 

As to the ſecond exception, it will follow the fate of 
the other, for if there was ſuch a joint poſſeſſion be- 
fore marriage; the taking muſt be laid to the damage of 
them, becauſe nb ſurvives to the wife, Cro. 
Eliz. 259. Gurney and Wife N 
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be doubted, t 
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As to the third exception, the uncertain deſeription 
of the goods taken, it was ſaid; that thougk ſuch 4 
general deſcription may be well enough, by the later 
caſes in trover and freſpoſs, yer that it is orherwiſe in 
replevin, which is an ation which affirms ova 
and where the goods taken ought to be particularized, 
for a direction to the ſheriff to know what'goods to 
return if a retorn haben. ſhould be awarded. . 

That it is well enough in trover and treſpaſs, cannot 

hough there are ſome old cafes to the 
contrary ; yet the modern cafes are otherwiſe, as Har- 
ford v. Jones, and Harriſon v. Bottom." t Salk. O54, 
Trinity, 2 Geo. 2. This' very point came in queſ- 
tion, and was very fully confidered in aer, y 
Geo. Kembpſter v. Nelſon, the caſe was a replevm 
for taking his goods and chattels, viz. a certain par- 
cel of linen, and a certain parcel of paper, the pro- 
perty of the plaintiff, and the avowry was as à diſ- 
els for rent, and it was excepted in arreſt of judg- 
ment, that a certain parcel of paper and linen was too 
general and uncertain a deſcription ; and though it 
might be well enough in trover and treſpaſs, yet in 
replevin it was il}, as not being a ſufficient direction to 
tne jury to aſſeſs damages, nor to the ſheriff for re- 
delivering the goods: but Lord Parker, in giving his 
opinion, ſaid, that ſuch a declaration would be ill on 
demurrer, but that the pleadings had ſupplied the de- 
fect, becauſe the avowant baving avowed the taking, 
had thereby taken on himfeif the knowledge of what 
the goods are; and the only controverſy is, who ſhall 
have them; and it would be no manner of benefit to 
the defendant to have them particularized ; for if the 
plaintiffs had demanded five hundred reams of paper, 
though he proved but one, yet, if he proves one, he 
muſt recover; for in torts, if the plaintiff proves any 
part of his caſe, it is ſufficient z and as to the ſheriff 8 
delivering the goods on a retorn hebend. incaſe the avow - 
ant prevailed; he ſaid, the ſheriff may requite either 
the plaintiff or defendant to ſhew him the goods; and 


it is a good return to make, that no one appeared on 


the part of the defendant to ſhew, c. and there is ſuch 
a return in Raus Entries, 579. b. and Dalton's Sheriff, 
274. which in this caſe of Kemp/ter, was conſidered ; An 


| the court took it to have been determined on the point 


of an immaterial traverſe, for they ſaid it would be a 


| ſtrange reſolution to ſay, that the addition of circum- 


ſtances ſhould make it more uncertain than it was be- 
fore; and we think the reaſon of that caſe of Kemp/ter 
v. Nelſon governs this caſe: ſo the plaintiff muſt have 
judgment. Vide Caſes Temp. Lord Hardwiske, p. 119. 


Michaelmas, 8 Geo. 2. The King v. Brotherton. 0 


Articles of peace were exhibited againſt the deſen- 
dant by his wife, and he was bound in 10004 to keep 
the peace, and his ſureties in 500 J. each. On 

In Trinity, 9 Geo. The Earlof Stamford on his Lady's 
ſwearing articles of the peace againſt bim, was bound 


himſelf in 4000 J. and his ſureties in 2000 J. each. Vide 


Cafes Temp. Lord Hardwicke, p. 74+ Veg Th 


Eafter, 9 Geo. 2. Barker v. Sir Woolflon Dixie, Baronet 


In an action for a malicious proſecution, the defen- 
dant was willing his wife fhould be examined, (the 
plaintiff *'s wife, I ſuppoſe.) "3s 

Lord Hardwicke. The reaſon why the law will not 
ſuffer a wie to be a witneſs for or againſt the hugband, 
is, to preſerve the peace of families; and therefore, I 
ſhall never encourage ſuch a conſent; and The was not 
examined. Jide Temp. Lord Hardwicke, p. 264, 


Trinity, 11 Geo. 2. Smalley v. Kerfoot and Wifee 


In an action of treſpaſs againſt baron and fame, for 


entering the plaintiff's houſe, raking his goods, 
and converting them to their own uſe. After à ver- 


dict for the plaintiff, and general damages, it was 
moved in arreſt of judgment, that whe ume could not 
convert to her own uſe; and Salt. 114, was cited, 

where in trover it was held all. . 5 f 
But on conſideration, the Chief Juſtice delivered: the 
refolution of the court, chat this hei /paſs, it was 
well enough; for the converſion here len 
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Aion, un in — this action being m 
e for entering the houſe and taking the g 85 | 
and dye muſt take it, the damages are given on, for | 
— as where words are cg that are not 2 10Nn- 
Die. (10 Co. Offorn's caſe) the court in tends the 
were only added to ſhew the malice of the RA ag 
it is the ſame in trover, Where part is ill defcribed, 
will not intend damages given for that: Cre. ;Fac. 685. 
Therefore the — muſt have 8 


Stra. vol. 2. p. 1 


Trinity; 11 Ged. 2. The King v. Frederick and Tracy. 


The defendants were indicted for aJ6irit affault, and 
at the trial in Midaleſer, it was infiſte to examine the 
wife of the defcndant Trae „as a witneſs for the other 
detendant, but there having. been material evidence 
given againſt the husband, and it being a joint 79, 
and impoſſible to ſeparate the caſes of the two defen- 
dants in the account given of the tranſaQion ; the Chief 
Fu Juſtice refuſed te let her be examined. Vice Si 3 


2 p. 109 5. 
Trinity, 12 Geo, . 7% King v. Dr. Betteſworth. 


panes .70 


Om a mandamus brought to grant admini 
Mr. Briagen, the late bisbanid 'of Lady 
deceaſed, the Dean of the urches returned, N A on 
had been ncommenced before him, between Mr, Brid be: 
and a fon of the decc aft, who efaimed to be 

executor, under a will made by her, purſuant to Y 


deed exectted beige tMarriap ſes whereby the _ | 


agreed the 3 e > e 2 oo. 
0 5 of her ich de hora Mr. Bringen 
eonfeſſ ed 95 d, Ani r fie, # ſehtence bad been g 
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lich 1 depending. 
And 05 cchfideratioh the o 
peremptory mandamus düght to go; for tobgh _ 
rally © hubaid | is intitſed to the Wthſhiftration 
next of kin, yet W 0 * reſpeck or bo inerelt be 
as in the eff ate, * 150 end bo dy is in an guν de- 
Tee, and that Is the Teafoh 12 Lon * ſo 
often 11 to a fes 192 tee. tter is 
roper nder the conſideration öf 1 court, 
whdrh to grant Or wg 411d xhere is flo fea- 
foi f for'y s'to interp ole, and t therefore the retürn muſt 
be all ae Strange, vol. 2. p. 111 


rt declared, that No 


DO ink 13 Geo, 2. Fewles v. Gir John Blush. At 


niſi Thins in Midalſex. 
The e 5. Wi 45 having been 11 of 4 


conſpiracy to c 1 Wit erden 
a \PETJurYs, was * _ FRECULIQn, for a A1. 
he ang 15 pt a 192 houſe within the rule 

EE received the def Saadet 5 2 Y his 4 anc 
found her „ ich this action was 
brought. The Chief Juice ruled, that it would not 
lie; for her being there was illegal, ſhe being ſuch a 
Priſoner as was. not lotifled, 1 the 9575 of the rules, 
and in ſuch a caſe the an implied 
protniſe to charge, the 2 A fangs, vol. 2. 
Fo 1122, 


Michaelmas, 1 Geo. 2. | The King Vo Crofts. 
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rivy. H. „C. 6 1, Hawk. 3,1 7. 6 Mod. 213. 
E This © ile th there may be impriſonment and 


We Hi the convittan is r 


. 


Per curtam. icht; for 


taye the e 4 * 5705 ſet. as Lell as A 
ſervant may do the a of vending Sal 334. a 
Fac 10555 1 there would ain 1 
| evad E the convi 


9 coverts could hx | 


Vide Strange, Vol. 2. p. 1120, 


1 ann 15 Geo. 2. Pint * Melts 3 
In an action of trov 


37 4s 5 


charge the wife out of cuſtody, ufilefs 


| ſhewn, that there was colluſion between the eat 


and Her 5 nu to ketþ her there, Vide Strange,. vitk 
2, py 11 . 
Eaſler, 17 Geo. 2. Sims's Cafe. 


He exhibited. artic es of peace I ainſt his 
e ſame i out Ys 
Vide Strange, vol. 2. p. 1207. 


what 


Mitchatlmas, 18'Geo. 2. Bolton v. unn 


In a it for goods ſold and delivered to the defen- 
* 7 he caſe app ared to be, that the defen- 
dant and dis 0% had formerly Tod; ged at the 'paih- 
houfe,and che plaintiff faraithed her. With g96rls 


to pawn her watch, and ſuſpecting he confederated 


with her, left the we dgings, after paying the plaintiff 
1 ever to truſt her a gain, 
Aﬀter this, the defendant and his wif? CON vited tb. 
gee ihe 4 Year, Pet Without any bauſe aþpeari 
er, locked up r eloarhs; and on her F find ty 

he fo tit, Leo Yo Þ 255A Fer, And 1054 57 8 
declared he Would not maintain Her, or 
that did. In this diſtreſs, ſhe I Ry oy 3 oy 
friends, and polled to the plaintiff, who furniſhed 
her with neceſfaries, according to the defendant's de- 
gree, which the, defendant r( 1 810 to pay for, this ac- 
tion was brought; and on the trial, the jury found for 
on plaintiff, 4 | * 

n a motion for anew, t ial, the court eld the 4 
dict was right”; for whilft Hoek were at th Mo aan 
there was a particular reaſon for the particular rob 
bition; yet, fac, turning .her away Klee afterwards 
without cauſe gave her the'general credit again: and 
if a bysband ſhould be allowed under the-notion of a par- 
ticular prohibition, to deſtrby her obtaining credit in 

oge place, mes may in the fame manner prevent it with 
all people ſhe is acquainted with. He appears to be à 
20 ha oy ah invite Has no right to prohibit any 
y. inguiſhed this ca e from the caſe of 


, ET dent, I $4, 109. for there the wife was guil- 


ty of the firſt wrongs: in eloping . Vide Strgs vol. 7. 7. 
1214. | 


Michaels, "9 Ot. 2. Pingh i Wife's mn | 
WL 5 


on 
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plain- 


In an aQion for battery of the plaintiff s ' 
defendant's 10%, there Was judgment for 
riffs, and the % of the defendant was caly taken ih 
execution. She moved to be diſcharged ; but ön affis 
davits of (endeavors to take the Da and it not 
We there was any defigh to fereen Him, 

refuſed it, onthe 'authority of Pitts v. Meller and 


| wife, Vide Sa. vol. 2. Pp. 1237. 


ech 21 Gee. 2. Harriſon ve Beard iff and Wi . 


Bach Were 5 an, for, the gebt of the, wife whi 
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; 5 Baſter, 31 Gee. 2, The King v. Mead. 1 ih 


On a habeas corpus brought by. J. V. Eſq; to brin 
up the body of Me I. his wife, before Deniſon, Juſ- 
tice: 8 
The ſubſtance of the return was, that her husband, 

having uſed her very ill) in conſideration of a great 

um which ſhe gave him out of her ſeparate eſtate, had 
conſented to her living alone, executed articles of ſepa- 
ration, and therein covenanted never to diſturb her, or 
any perſon with whom ſhe ſhould live: that ſhe lived 
with her mother, and that this writ was brought with 
a view of ſeizing her by force. : | 

The court held the deed of ſeparation to be a formal 
renunciation by the husband of his marital right to ſeize 
his wife, or force her back to live with him. Vide 
Bur. val, 1. p. 542. e | | 


Michaelmas, 31 Geo. 2. 2 Eſq; v. Chetwynd, 
75 | 


Per curiam. In matters of evidence, husband and 
wife are' conſidered as one, and they cannot be wit- 
neſſes the one for the other. The husband cannot be a 
witneſs for his wife in a queſtion touching her ſeparate 


eſtate, Vide Bur, vol. 1. p. 414. 


Michaelmas, 31 Geo. 2. Fenkins v. Whitehouſe and 


another, 


On a motion for a prohibition to ſtay proceedings ina 
cauſe relating to the will of a married woman. | 
Lord Mansfield, If the queition be, whether the 
wife had a power to make an appointment in the na- 
ture of a will, and thereby to deprive the husband of 
any benefit which by law would devolve on him in 
conſequence of her death?“ That would be a proper 
queſtion to be conſidered here, and if it was found that 
e had no ſuch power, this court would grant a prohi- 
bition. On which the court granted a rule to ſhew 
cauſe why there ſhould not be a prohibition, but the 


matter never came on again. Jide Bur. vol. 1. p. 431. 


Egſter, 4 Geo. 2. Marder and Wife v. 2 


On a motion to ſhew cauſe why the judgment and 
writ of fieri fac, executed thereon, ſhould not be ſet 
aſide with co/ts, and the ſum of 172/. 25, 64. levied 
by the /herrff of Devon, be paid to the aſſignees of the 


defendant, under a commiſſion of bankruptcy iſſued 


againſt him on the 12th day of May laſt. 


The caſe appeared to be, that Lee, the defendant, 


had entered into this warrant of attorney to confeſs a 
judgment to the woman plaintiff, whzle ſole, and ſhe 


afterwards married Marder, the man plaintiff, after 
which marriage the judgment was entered up by the 


husband and wife. | 


On this caſe the queſtion before the court was, 


< whether this judgment thus entered up by the h»/- 
band and wife be regular or not?“ 
After hearing council on both ſides, * 
The court declared their opinion to be, that the 
judgment was irregular for want of a previous leave of 
the court to enter it up. They held that in order to 


warrant this entry of the judgment, there ought to 


have been an application to the court for leave to 
enter it uþ, founded on a proper affidavit, proving the 
marriage between the plaintiffs, on which: a rule of 
court ſhould have been obtained, giving leave to enter 
p judgment accordingly, but as this previous ſtep 


was not taken, the judgment was irregular for want 
of it: the conſequence of which was, that the rule was. 


made abſelute without cs. Vide Bur. vol. 3. p. 1468. 
Eafter, 5 Geo. 3. The King v. Ellen Taylor late Bent. 


The defendant was brought up by habeas e from 
' Lancaſhire, having been committed to the houſe of 
correction for diſobeying an order of two juſtices, who 
adjudged her child to be a baftard, and ordering her to 
pay the pariſh 8 d. a week for the maintenance of the 


faid child, while it remained chargeable. 


| 


ſalvation of the foul, and after death it is 


Salt. vol. 1. p. 1212. 


peace to remove one E. 


Baſtards. 


Lord Mansfield. A feme covert is liable to be proſe- 
cuted for crim̃es committed by her. This woman has 
diſobeyed the order of the juſtices, and ſſœ. 18 EAR. 
cap. 3. preſcribes the puniſhment here inflicted on her. 
There is no need to ſummon the husband in a imma 
proſecution againſt the wife. . 41509 Thaw 

Wilmot, "Yates, and Aſion, Juſtices, concurred with 


the Chief Juſtice in opinion. | | 
Per curiam, unanimouſly, let the defendant be re- 


manded. Vide Bur. vol. 3. p. 1679. * 


Michaelmas, 6 Geo. 3. | Lavie and another Andes of 
Jane Cox, a Bankrupt, v. Phillips and others, Aſſignees 
. of John Cox, a Bankrupt. FA | N 


- "See this caſe fully ſtated in page 203, of this work, 
| 5 2373 


under the head of bankrupt. 


F4.34,%:% * 


4 * 


Baſtards. 


0 2 5 Lg" 1114x445 | 1 8 ; 
Hilary, 6 M. 3. Pride v. The Earl of Bath and Ma- 


tague. 


In ejecment brought by Pride againſt the Earls. of 
Bath and Montague; Pride the plaintiff made title, as 
heir to George Duke of Albermarle, proving himſelf the 


ſon of the brother to the Duke, and that the Duke 


died without iſſue. The defendants gave evidence, 


that Duke George had iſſue Duke Chri/lopher, who 
conveyed to them : the plaintiff proved that Duke 
Chriſtopher was a baſtard, begotten of a woman who, 
at the time of her marriage with the ſaid George Duke - 
of Albermarle, was married to another man, then, and 
ſtil] living. To this it was objected, that ſince Duke 
George and this woman lived together as man and wife, 
and were now dead, the plaintiff could not be admit- 


ted to ba/tardize the urs who was dead alſo; 


and who, during his whole life, was reputed and taken 
to be the legitimate ſon of the Duke, and ſtyled þ 

the Duke himſelf in his deed of ſettlement, and in his 
laſt will and teſtament, his ſon and heir; and that it is 
not juſt to baſtardize any one after his death. The court 
held this true of ſuch a Bard as is meant by Lit. in 
his caſe of baſtard eigne and mulier puiſne, i. e. ſuch a 
baſtard as is born before the eſpouſals of a father and 


mother who marry afterwards ; and ſaid, the rule ex- 


tended only to that caſe, If H. marries a woman, and 
that woman marries again during the life of H. 
the laſt marriage is void without any divorce ; and the 
os ſhall try the fact which proves it no marriage: 
and the reaſon why the ſpiritual court carinot give 
ſentence to annul a marriage after the death of the 
parties is, becauſe the ſentence is given only for: the 

too late'to ef- 


fect that. Vide Salk. vol. 1, p. 121. e 
Hilary, 6 W. 3. The King v. Barchaker. 


An order of Juſtices to pay ſo much money per week 
till the child is fourteen years of age, is naught; for 
the juſtices have no power but to indemnify the pa- 
riſh; and that is only to oblige the father to maintain 
the child as long as it is, or may be chargeable. Vide 


1 . 
1 


Eafter, 8 W. 3. The King v. The Inhabitants of Liſty. 
An order of ſettlement was made by two juſtices of 
p S. and V. her ſon, to the pa- 
Tiſh of Morton-Hampftead; in which order the cauſe 
aſſigned was, becauſe by fraud and colluſion of the pa- 
riſh of ' Liffey, ſhe was delivered of the ſaid Hr 
child in the pariſh of Morton. , ' © 

It was objeFed againſt this order, that it did not 


appear therein that the mother Wag legally ſettled in 
the pariſh of Lic, or that ſhe was à pariſhioner there 
at the time ſhe was delivered at Morton; it only 


E. S. late of Liffey, ſingle woman, which is but che 
e deſcription 


5 Baſtards. 


deſcription of the p con, and an addition of the 
place, and not a ſufficient allegation that ſhe was an 
inhabitant there, or that the child was ſettled there. 


Now, it appears, by the order, that the child was 
born at Mora, and the birth at fir/f view makes a 
ſettlement in that place, nothing appearing in the or- 
der to make him an inbabitant elſewhere, and they 
cannot ſend him back to a place where he never was. 

The: reaſon of the remoyal is too general, to wit, 


that ſhe was delivered at Morten, by the fraud and 


colluſion of the pariſh of L:/ley. | 
As to the rk objection, 1. was anſwered, that the 
order recites her to be late of the pariſh of Liſſey, ſingle 
woman; which is a ſufficient taking notice, that ſhe 
was an inhabitant of that pariſh. 3 f 
As to the ſecond objection, it was ſaid, that the juſ- 
tices are not bound to ſhew reaſon why they make 
ſuch an order to remove her; and therefore if they aſ- 
ſign a cauſe uncertainly, that ſhall not quaſh an order. 
The court inclined that ſhe ought to be alledged to 
be a legal inhabitant of the pariſh of Zi/ey; but would 
not quaſh the order, becauſe it was nine years ſince it 


Hilary, 10 W. 3. Maſters v. Child. 


Adjudged, that the birth of a baftard child prima facie | 


ſettles it in the place where it was born; but if a vo- 
man big with child of a ba/lard, and /ettled in one pa- 
riſb, is perſuaded to go into another, there to be deli- 
vered, this fraud will make the pariſh chargeable 
where the mother was ſettled, though the child was 
not born there: but if a woman with child of a Hard 
comes accidentally into one pariſh, and is perſuaded by 
| ſome of the pariſhioners to go into another pariſh, 
which ſhe does, and is there delivered, this ſhall not 
charge that pariſh which perſuaded her. Vide Salk. 
vol, 3. p-. 66. ; 5 2 A 


| Mithaelmas, 10 W. 3. The King v. The Inhabitants of 


Riſip, Hendon, and Harrow. 
- Several orders being removed into the King's Bench 


by certiorari, a 3.16 
Holt, Chief Juſtice, cited a caſe between Thornton 
and Pictering, where it was adjudged, that if a man 
be adjudged to be the father of a baftard by two juſ- 
. tices, he is e/topped againſt all the world to ſay the 
contrary, and a man may juſtify the calling him ſo, 
Vide Raym. vol. 1. p. 394. «4 | 


 Michaelmas, 10 W. 3. The King v. Albert Alberton- 


An order was made by two juſtices, that A. ſhould 


maintain a baffard child, where the caſe was thus: A 


feme covert, during the abſence of her huſband at Cadiz, 
was brought to bed of a ba/tard, and her huſband was 
not in England from the time of her conception till ſhe 
was brought to bed. The order being removed into 

the King's Bench by certiorari; the queſtion was, whe- 
ther this child was a ba/tard within at. 18 Eliz. c. 3.? 


the words of which ſtatute are, children begotten 


and born out of lawful matrimony,” which cannot be 
ſaid in this:caſe, the mother being married at the time 
of the birth of the child, ſo that there is a father bound 
4 i for it; and if ſuch mother ſhould kill ſuch 
chi 
Fac. I. c. 27. But not allowed. TE : 

Per cur. He is a baſtard, who is begotten and born of 
a feme covert whilſt her huſband is beyond the four ſeas. 
And in a real action, if general baſtardy was pleaded, the 
biſhop ought to certify ſuch a one, ba/tard: indeed 
in caſe of baſtard eigne, the baftardy muſt be pleaded 


ſpecially ; becauſe ſuch a one is mulier by the canon 
law, and the biſhop would certify him ſuch. ' And 


where a man is a ba/tard, he is ſuch to all purpoſes, 
and why not. within 7 * 18 Eliz.? for though fat. 
1 Jac. 1. is a penal law, yet this act is a remedial 
aw. inen: 7 
Then 9 was taken to the form of the order, 
| becauſe it ſaid that the huſband at the time of the beget- 
co and birth was beyond the four ſeas; but it is not 
that he was not within them in the mean time, for 


d, ſhe would be guilty of murder within fat. 21 


not. Vide Mod. Rep. vol. 6. p. 100. 1 


7 


there. Vide Raym. vol. 2. p. 888. 
2 
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if he was, the child was not a 4a/tard. And for this ex- 


 ception, the order was quaſhed : but the defendant was 


bound in a recognizance to appear at the next ſeſſions. 
Per curiam. The conſtant practice has been ſo ever 


ſince the reign of Charles i. Vide Raym. vol. 1s p. 395. 


Michaelmas, 10 W. 3. Wad's Caſe. 


A woman big with child was removed by order of 
two juſtices, from A. to 


B. and was there brought to 
bed ; B. appealed, and on the appeal the woman was 
ſent back to J. | 1 . 

Per curiam. So ought the child, for all was ſuſpend- 
ed by the appeal; and now, the mother's right of 
ſettlement in B. is avoided from the beginning. Vide 


% 


Salt. vol. 1. p. 121. 
 Michatlmas, 16 . 3. Aline v. Spencri 
A motion was made to quaſh an order that was 


made for maintaining a ba/tard child, when it was born 
in lawful wedlock; for it is ſaid that the huſband was 


at Cadiz. 


Then here is a ſum in groſs ordered, which is ill; 
beſides, we ſay, it is a contrivances -, _ ge” 


Chief Juſtice, The order muft be quafhed; for it 


muſt appear that he was not here during the whole 
ſpace, Fe | b 


| he was here either at the. begetting or 
birth of the child, it is ſufficient. Let the reputed 
father be bound over to appear in this court. Vide 


Mod. Rep. vol. 5. P:. 419. 


Eafter, 11 V. z. Dr. Groenvelt v. Dr. Burwell Cenſor 
the College of Phyſicians, and others. 


In this caſe, Holt, Chief Juſtice, obſerved, that if 


two juſtices adjudge A. to be the father of a Hard; 
if the child is a hard, A. is concluded by the judg- 
ment of the juſtices, and cannot falſify it, and ſay, 
that he is not the father; but his only remedy is by 
appeal: but if the child was born in wedlock, then 
the judgment was not before the court, and void. and 


conſequently no perſon concluded by its Vid Raym. 
vol. I. p. 471. 6 4 F Fa | 1 "oy 


Hilary, 2 Ann. The Queen v. Daniell. 


Per Holt, Chief Juſtice. A conſpiracy to charge 
one with a baſtard child, is indictable; but, if one 
ſhould adviſe another to do it without more, üer. 

od 


Eafter, 2 Ann." The Queen v. Chaffoy, 


Several orders made by the. juſtices of peace in 
Wilis againſt the defendant, for being the putative fa- 


ther of a baſtard child, were removed . inta.. this 


court by certiorari. It was moved to quaſh one of 


them, which was made by the juftices, ” that the 
 churchwardens and overſeers of the poor ſhould ſeize 


on the defendant's goods, what. they ſhould: judge 
proper, to ſecure the pariſh from «the maintenance of 
the child; becauſe by fat. 13 & 14. Car. 2. c. 12. 
they have only authority to make an order to em- 
power the churchwardens and overſeers, Qc. to ſeize 
what the juſtices ſhould judge proper, and not what 
the churchwardens, Sc. ſhould judge proper, Cc. 
and for this reaſon it was quaſhed. The, an excep- 
tion was taken to the original order, becauſe it order- 


ed, that the defendant ſhould give fecurity' for the 
payment of the ſum by them impoſed for the main- 


tenance of the child; when it did not appear that the 
defendant had diſobeyed the order in point of pay- 
ment. And by fat. 18 Eliz, c. 3. an order ſor ſecu- 
rity cannot be made, till after contempt ; and for this 
reaſon the order was quaſhed as to that part, and was 


confirmed as to the reſidue. 


| Per curiam. When an order is confirmed in this 
court, an attachment lies for non- performance of it; 


and therefore this court will not take ſecurity df the 


party for the performance of it. But if the original 


order had been at the — and not removed hither, 


the court would have taken ſecurity of him to appear 


Trinity, 


. 


was before the day the week was up, yet payment 
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Nulh, 3 ln. Pete the Pariſh of WiBlury did 


oftham or Corſham. _ 


A poor Woman with child, being athhayriad, was 


by order of two juſtices, removed from Mifbury in 
Wits to Cor/ham, and brought to bed there: Corſbam 
appealed at the next ſeſſions, and the, order was re- 
verſed; afterwards, by order of two juſtices, the child 


was ſent to Conſbam, they appealed, and the order 


was confirmed. At laſt the whole matter was remov- 
ed into this court by certiorar i. 
Per curiam. The birth of the child at Conſbum did 


not ſettle it there, becauſe it was under an legit or- 


der, procured by Meſtbury, which order being reverſed, 
the matter amounts to no more, than that they un- 
juſtly procured the woman to go there, and therefore 


ſhall not take advantage of a wrong act of their own. 


Vide Forteſcue, p. 315. Mod. Rep. vol. 6. p. 213. 
Michaelmas, 4 An. The Qucin v. Murriy. 


On a ſpecial order of ſeſſions, the queſtion was, if 
the husband be beyond ſea, and during the time the 
wife is got with child, whether this child be a Bard, 
within, , /f i 
Der curiam. If the Husbaud was but of the four ſeas 
during all the time of the 0772's goihg with child, the 


child is a Bard; but if he was here at All within the 


time, it is legitimate, and not a baftard. And accordingly, 
as it did not appear by the order, that the Hul was 
abſent all the time, the order Was quaſhet. Vide Salk. 
vol. 1. p. 122, 


Eafter, 4 Ann. The Qilein v. Af. 


ye deſendant had an order made bn him by two juſ- 


tices of peace, for the maintenance of a ba/ttrd child ; 
he appealed to the general quarter ſeffions: who confirth- 
ed the order, and committed him for diſobedience to 


arged ; 


"their order. He was 4 75 into this court e 


corpus, and it was moved that he might be diſ 


7 


for that the juſtice . to have committed him, 
| eeded 


but to have proc on his Tecoghizance'; and of 
that opinion the court ſeemed to be. 2 Hut. 341. 
There was a fault ip the order, which was, Dr. Fuller 


and another, two of her Majeſty's juftices of the 


peace, doth adjudge, c. Cro. Eliz. 108. Cro, Car. 
464. But the court thought this not ſofficient to quaſh 
the order: but they quaſhed it, becauſe it appear- 
ed the juſtices ordered him to pay an exceſſive ſum. 
And though they quaſhed the order, they ordered him 
to appear at the next ſeſſions. Vide Mod. Rep. vol. 11. 


Þ» 59, Raym. vol. 2. P. 1157. | 
Trinity, 4 Am. The Quern v. Weſton. 


The defendant was adjudged by. two juſtjices of the 


peace to be the father of a ba//ard child; and the order 
— removed into this court by certiorari; ſeveral 
exceptions were taken to it „nn. „ 2 0 
iſt. That the juſtices had ordered the weekly pay- 
ments to be made on a particular day, viz, on every 
Monday, in which they had gone beyond the power 


| given them by the ſtatute ; for computing the time 


Ton. the making the order, the week was not up on 
the my: C 
Holt, Chief Juſtice, held that it was well; and if it 
fore the day was payment at the d-. 
2dly. That the money was ordered 49, be paid to the 
overſeers of the poor, whereas it ought to haye been 
ordered to be paid to the inhabitants of the pariſh ge- 
neg. . Gatte — e 2 ; 
Holt, Chief Juſtice, held it was well,enough. 
3dly. But the great objeQtion which ſtuck Jong with 
recital of the order, when 


wood's caſe, 1 Cre. 489. where F. and others, were in- 
aſlaulting and ta 


But Holt 


being femoved'6ut of the wiy 


| mentioned, in ft. 43, El &. +, 


the 


on the body of M. B,. wife of G. B. an i 


ſent them by an order of ſeſhqns to Saint 
Weſiminſler,. on being informed at the huſband lived 


1 4b Wa 1 
1 | 


=.  Wabbabhs, 


Yin, find hotwith(abding HE exkeptfon kikrpf Y 

judglerit of death Was given Ha tefe mn. 
zut Holt, Chief Juſtice, fail, tiift the aner Wh: 

is reported im the bock to Hive been iven to the ob- 


N jms is tt adeqdate to it, aud is fo Very ond, Ae 
tdered the 


© M 2 V-$* OE” RY | 7 * 2 £ 
e feared the reporter Was mriſtaken, and 


roll to be ſearched : And 1 the roll Was 
| 8 in equrt, and was ndt Tebit, a 


it Was Peport- 
to be in the bbdk, biit Tepernht': did fo t 255 ſc 
ay, after the matter Had 
pended two terms, and been feveral times firfed; the 
court, for that exceptioh, the 'Jaft day 'of the rm, 
„ Bee: 7 oh NED OT INES | 
And afterwards, the fame Juſtices made andther or - 
der, with the very ſate fault fü it, viz. 9th 4th wiapt, 
aud en a certiirart, that Was QUARGS, 32519; 1 Hon. 
Vill Ray. Bil. 1. b. 1197, © 7 
$2544 356 £5 42 Kier ne een ee 
Michnelmas, 4 Ann. Bris 4 v. The Parih of t, Mary 


le- Bone. 1 

On certifying an order of juſtices, on. lat. 4 El. e. b. 
an exception taken to the order was, that the judgment 
ought to have been, that inaſmuch as they had ordered 
him to pay the ttioney, and he had refitſed to pay, 
that he ſhould ſtand commited ; but in this caſe it was, 
that they ordered him to pay ſv much, an in cafe 
he refuſed, then, Cc. 8 * FOLSANN 
Hol, Chief Juſtice, ſaid, the act uirects in What 
manner the money ſhafl be levied; that is, firſt, an or- 
der or a jtidgment that he is in arfear; then if he... 
makes an acküal tefuſal, an award bf à diſtreſs; and 
If a feturh is made that He has nbthihg to bt UiAt ified 


by, then a commitment. 


Phe court 'confirnſed that part or che erde relating 
16 the payment of the money, ahd quaſhed the Utter 
= the decent niſi in \ week. Vid Mod. Rep. 
Vol, It, P. To . 


Hilary, 5 Hun. Betwvetn the Parilh A Dullwth nd 
the Townſhip of Dlunpiy in Lanthſbire. 


On an order made thirty years age, oh the Barith of 
Budworth, for the maintenance of a af bild, born 
in the töwnſhip of Nether Dump), Within that pariſh, 
which order was now Tethoved Before the court by 
certiorari : it was held, „ 
1ſt, That an order made bn the oyerſeers of ihy 
pariſh by two juſtices, for raifing a fun toWyrds 1 — 
maintenance of a ba/tard or poor perſon, des not de- 
termine the ſettlement of that perſon in that pariſh ; 


for the right of ſettlement is not conteſted, but pre- 


ſumed, | 
_ 2dly, That the clauſe in ſtatute 13 & 14 Car. 
2, c. 12. which provides that diſtin. townſhips, of 
Jarge pariſhes in the northern, counties, ſhall ge- 
ſpeQively, provide for their Pgor,, pager the Je lalty 
 be_ underſtood 


u 
with reſpect to the maintepance of pgor and impotent 
perſons, and not with, reſpet to ba/tards who re 


provided for by other atutes : l ut if a ba ard 


9 


be felieyed as a poor perſon within that 


Salk. vol. 1. p. 123. eas reads | 


#708 up, 08. by accident brows ſmpatant, he pay 


Michatimas, nm St. George, Sburbwourt v. S. 
© Margarit's, Weſtminſter, 
Three children being born, in Saint ee pariſh, 
4 B. an inhabitagt of 
Saint Margaret's, Neſiminſter; the inhabitants, of, Saint 


Margaret's alledged, that the mother was a led Wo- 
man, and was divorced from her buſband, a0 þ 
childten a long time, after the divorces. . , 


ad che 


rgaret's, 


chere; ſoppoſing that to be the ,place, of, theit laſt 
legal. ſettlement.,_ It was moved to quaſh the vrder, 


for that the children were ba/tards. 


Her ruriam. They are ba/tards, being begotten dy an 


* 4m afteſ a divorce ** 403453 34 vials 245346 
1 At Was, OvJec „it. did. not appear by the order but 
i v4 27 23:75 ls 


Holt, 


"— 


Baſtards, 


Holt, Chief Juſtice, We will intend: the contrary; 
unleſs you can prove their cohabitation. * But being of 
great Conſequence, the matter was adjour ned. Vide 
Mod. Rep. vol. 11. Pp. 10565. 71 1 


Michaelmas, 6 Ann. The Ducen v. Simmons. 


On a motion to diſcharge à perſon committed by the 
juſtices, at their ſeſſions on Hat. 18 Eliz. c. 3. The 
ſtat. ſays, that the two juſtices, if they order a perſon to 
keep a baſtard child, may conimit him, iinleſs he gives ſe- 
curity, 2 Hulft. 341. and it was objected, that the juſ- 
tices, and not the ſeſſions, have the power in this caſe 
to commit, &.. 


t 3 | | 
Powell, Juſtice. Suppoſe he gives ſecurity to abide. 


the order of the juſtices, and that this order is confirm- 
ed at the ſeſſions, cannot they commit him for diſobey- 


ing it ? 85 ZE „ 

Hott Chief Juſtice. No, they cannot; they muſt 
proceed on the ſecurity, | | 

Anſwer. But here is no ſecurity given. In this caſe, 
the man kept out of the way, ſo the two juſtices could 
neither commit him, nor take ſecurity of him; but they 
make this order on him, and then he appeals to the 
ſeſſions, and the juſtices order him to be committed. 
The order was quaſhed; but the court bound him 
over to appear at the next quarter ſeſſions. Vide Mod. 


Rep. vol. 11. P. 136. 
| Eaſter, 7 Ann. The Queen v. Athins. 


An order of two juſtices was made on the father of a 
baſtard child, that he ſhould pay 1s. 6 d. per week, 
from the time of the birth of the child till it ſnould be 
ten years old, and then to pay 51. for the putting it out 
apprentice; it was objected, that the order was not 
according to the ſtatute, for 'tis uncertain whether it 
will be chargeable ſo long as till ten years of age, It 
ought to have been to pay ſo much, Cc. ſo long as the 
child is chargeable to the pariſh, 
agreed, and therefore quaſhed the order. Vide Mod. 


Rep. vol. 1 1. p. 172. 
Trinity, 7 Ann. The Queen v. Collins. 


An order of two juſtices was made on Collins, the re- 
puted father of a baſtard child; it was ordered, he ſhould 
pay 204, per week, and the woman 44. per week, for 
ten years. It was moved to quaſh it, becauſe it ſhoud 
have been, as long as the child is likely to become 
chargeable, and not for a certain term of years; and 
the King v. James was cited, for it might be that an 


eſtate might come to the child in the mean time, and 


it hinders the father from keeping it himſelf if he has 

a mind to it. Ins 8 
Accordingly, the order was quaſhed. Vide Mad. 

Rep. vol. 11. p. 178. e pas | | 


Michaelmas, 10 Ann. The inhabitants. of Southwell V. 
The inhabitants of Sneedon in Nottingham. 


In an order of removal of a ba/tard child to the place 
of its birth, it was ſtated, that a certain woman was 
brought to bed at Sneedon, of a ba/tard child, and that 
ſhe came immediately and dropped it in the pariſh of 
Southwell, there to be chargeable to the pariſh, and ſhe 
cannot be found, though endeavours have been uſed to 
that purpoſe; therefore it was removed from the pa- 
riſh of Southwell, to the pariſh of Sneedon, that being 
the place of its birth. | a+ | 

The order was quaſhed, becauſe they had not named 
the woman; the C. J. declaring they muſt either 
name her, or ſay, that ſhe is a perſon unknown, as 
is ſaid in an indictment. Vide Porteſcue, p. 3 13. 


Eater, 11 Ann. Anonymous. 


An exception was taken to an order of two juſtices 
for the maintenance of a ba/tard child, that it was ſet 
forth in the order, that the ba/tard child was likely to 
become chargeable to the pariſh, which is the very 


foundation of the juriſdiẽtion of the juſtices of peace. 
19 


o which the court 


2 


f Rep. vol. 10. P. 271. 13 


appear in the order. us * 
Another objection was, that the order was for the 


| Hilary, 12 tom: 


vol. 1. p. 124. | 


* 
221 


But not-allewed ; ſor the law preſumes that baffard 
children will become chargeable, becauſe nobody is 
bound ip provide for them, and. therefore this need not 


reputed father to pay ſo much a week for the mainte- 
nance of the child, until the child ſhould come to the 


age of 8 years; whereas the order ought to have been 
conditional, if the child continue ſo long chargeable. 


But not allowed ; for ſuch. orders, in the very ſame 


form have often been allowed; and the words of the 
order, towards the maintenance of the child, imply ſuch 
' condition. 


N. B. In caſe of baſtards a complaint is not neceſ- 
ſary to the giving juſtices of the peace juriſdiction, as 
in the caſe of poor. Vide Mod. Rep. vol. 10. p. 85. 


The i nhabitants of Saudridge v. The 
inhabitants of Luton. | 


An order for the removal of a ba/tard child ſaid, that 
a baſiard male child about three months old was 
brought into Sandridge, and that ſuch child was a 
baſtard, and born and ſettled in Luton; it was ob- 
jected, they did not name the mother, nor ſay un- 
known; and quoted the. caſe of Southwell v. Sneedon ; 
and it was held a good exception, and the order was 
quaſhed. Vide Forteſcue, p. 314. 


Michaelmas, 12 Ann, The Queen v. Odam. 


An order for maintenance of a ba/tard child was ex- 
cepted to, becauſe the defendant was on fight of the 
_ to pay 91. in groſs, and after that ſo much 
weekly, | bed e 

Per curiam : By the ſtatute the juſtices are to take 
order for the relief of the pariſh, and keeping of the child, by 
payment of money weekly, or other j +" 4*> Jap and this 
may be only indemnifying the pariſh for money laid 
out before the reputed father was found. Vide Salk. 


Michaelnas, 1 Geo. The King ve Miles. 
This was a motion to quaſh an order of ba/tardy. _ 


The fir/t objectiʒon 7 the order was, that it 
ſhould haye been ſet farth what place the child was 


born at; becauſe that gives the juſtices their juriſdic- 
tion, TEIN 


Per curiam ; The adjudging ſuch a one the father of 
a baſtard child, which was born in fuch a town, is a 


| ſufficient ſetting forth the place of his birth. 


Second objection: The pariſh being out of time; the 
child being 14 years of age. 3p ; 

Per cur. The pariſh is not confined to any time by 
the ſtatute; and a good reaſon is ſet forth in the order, 
why the pariſhi did not complain ſooner, viz. that the 
father ran away, and could not be found ſooner; and 


having no eſtate, nothing could be done in his ab- 


ſene es. | 

Third objeftion : Awarded by the order, that the 
father ſhall give ſecurity both for the performance of 
the order, and likewiſe for indemnifying the pariſh for 


the future. y 


Per curiam : The giving ſecurity is a thing very rea- 


ſonable in itſelf ;- dut ſince; there haye been former 


opinions of the court, that the juſtices have not a pow- 


er to award the giving ſecurity for the due perfor- 


mance of their order, until ſuch time as their order has 


been contemned, (but then they have) the order 


muſt be quaſhed for that: but as for giving ſecurity 
for indemnify ing the pariſh, it is right, ade Mod. 


3 


Eafter, 3 Gro. The pariſh of 8t. Andrew ve The Pariſh 


On an order of ſeflions for the removal of a wife and. 


three children from the pariſh of St. Andrew to the 
pariſh of St. Bride, ſetting forth that J. about twenty - 
three years ſince married B. and lived with her five 
years in the pariſh * St. Bride, and had by ber four. 
| 3 


children 
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children, two whereof were dead, and the other two 
provided for. That at the end of five years he went 
away from her, and married another woman, with 
whom he lived ſomewhere in England; but that he 


never ſaw his firſt wife B. from the time of his going 


away. 
B. after the ſeparation (having heard nothing for a 
long time of A.) married a ſecond huſband, by whom 
ſhe had eight children in the pariſh of St. Andrew, who 
all went by the name of the ſecond huſband, fle of 
them are dead, and the other three ſurvive. And the 
ſeſſions preſuming that the ſecond marriage is void 
rom the beginning, adjudge, that her ſettlement, and 
that of the three children, is in the pariſh of St. Bride, 
where the firſt huſband lived, as deeming the children 
the legitimate iſſue of the firſt marriage. 
The court quaſhed the order as to the children, and 
confirmed it as to the wife, 8 
Fir/t, Becauſe the ſecond marriage, and living wit 
the ſecond huſband in St. Andrew's, was void from the 


beginning; and therefore the place of her ſettlement 


was where the firſt huſband lived. 

Secondly, It being adjudged that the firſt huſband had 
no acceſs. to her for ſeventeen years, no preſumption 
ſhall be admitted but that theſe are the children of the 
ſecond marriage; and they not being born in the pa- 
riſh of St. Bride, nor having ever inhabited there fort 
days, can have no ſettlement in St. Bride's. 1 Roll. 
Abr. 351. lib. 1. 8. pl. 4. 5» Bratt. lib. 5. fo. 417. Co. 
Litt. 123. 2 Rolls, Abr. 356, Cro. Fac. 541. Fleta, 
lib. 1. c. 15, 4, 5. Bracton, lib. 1. c. 9, 4. Co. Litt. 
244. 4. Salk. 123, 483, 7 H. 4. 9. All theſe caſes 
were cited to prove, that improbability will ar- 
dize the iſſue 3 and therefore it was argued a fortiori 
that impoſſibility, which was found in this caſe, would 
baſftardize alſo. Vide Strange. vol. 1. p. 51. 


Hilary, 8 Geo. The King v. Englaud. 


Two orders of ba/tardy were returned, one made by 
two juſtices, and another original order made at the 
ſeſſions z and both were quaſhed. The order of the two 
juſtices, becauſe neither the fex of the ba/tard, or the 
name of it was mentioned, only a certain ba/tard child 
born of the body of A.; and the order of the ſeſſions, 


ſeſſions had no juriſdiction but on appeal. Vide Stra. 
vol, 5 p. 503. a : 


Eafter, 10 Geo. The King v. Godfrey. 


An order made on the defendant to maintain a 4ba/- 
tard child was quaſhed, becauſe though in the com- 
plaint it was alledged, the child was born in the pariſh 
of Hitchin, in Hertfordſhire, yet there was no adjudi- 
cation by. the juſtices, nor no words of the juſtices 
from whence it could be collected, in what pariſh the 
child was born. And a caſe was cited, The 32 v. 
Beddington, Eaſter 10 Ann, where ſuch an order was 
quiihed for this very exception. ide Raym. vol. 2. 
Pe 1303. | 


Michaelmas, 11 Geo. The King v. William Chandler. 


The defendant was indicted at the general quarter 
ſeffions of the peace for the county of Ir; 
Alice Hunt being pregnant with an * '« ph child, which 
ſhe affirmed to be, by the ſaid William Chandler, of 
Uphaven, in the ſaid county, begotten ;3 he the ſaid 
liam Chandler being not ignorant of the premiſes, with 
intention to prevent and obflruct the evidence of the ſaid 
Alice, of and concerning the premiſes, and to elude the ex- 
ecution of juflice for the crime aforeſaid, on the 8th of No- 
vember, in the tenth year of the reign of our Lord the 
King, with force and arms, at Uphaven aforeſaid, in 


: 


ſo long. 


Its, for that | 


the county a yn carried away, and cauſed to be carried 
away, the faid Alice to a place unknown, and hitherta has 
ſtereted the perſon' of the ſaid Alice, and the ſaid Alice, 
Jill continues to ſecrete, to the bad example. of others and 
wen the peace of aur Lord the King, bis crown and 

gnity, &c. To this indictment removed into this 


* 


court by certiorari, the defendant demurred ; and judg- 
ment was given in his favour, that this indictment 
was not maintainable; it being no offence, for which 
an indiment would lie, as the fact was charged. 
Vide Raym. vol. 2. p. 1368. | | : 


Micbaelmat, 12 Geo. The King v. Warne, 


On an indictment for taking a ba/7ard child born out 
of the pariſh of 4. and bringing it into that pariſh, 
and there keeping it privately without notice to the 
churchwardens, and with intent to charge the pariſh ; 
the court quaſhed the indictment, becauſe it appear- 
ed the pariſh could not be burthened, the baſtard be- 
ing born out of the pariſh of 4. Fide Strange, vol. 1, 
p. 044. | OT 


Michaelmas, 13 Ceo. | The King Ve Tenant. 


Several orders of baſtardy were removed into this 
court by certiorari : the firſt order was made by two 
juſtices of the peace for the Meſi Riaing of Vorkfhire, 
on the defendant to keep a ba/tard child, as being the 
reputed father. From this order the defendant-ap- 
pealed to the quarter ſeſſions; and the juſtices at the 
quarter ſeſſions on a full hearing of the merits, diſcharg- 
ed the order of the two juſtices ; but bound the defen- 
dant by recognizance to appear at the next quarter ſeſ- 
ſions, as it was ſuppoſed, under apprehenſion, that bet- 
ter evidence might be procured againſt him. After this 
the ſame two juſtices made a new order againſt him 
for keeping this hard child. And all theſe orders be- 
ing removed into this court November io, 1726, the 
court quaſhed the laſt order of the two juſtices ; for 
they having made an order on the defendant to keep 
the child 2s reputed father, and that order«being re- 
gularly diſcharged on an appeal, on hearing the 
merits, the defendant was legally acquitted, and can- 
not be drawn in queſtion again for the ſame fact. 
Vide Raym. vol. 2. P. 1423. Strange, vol. 2. p. 7 165. 


Michaelmas, 1 Geo. 2. The K ing 7. Street, 


An order was made, to pay ſo much weekly till 
the child 'was nine years old, or if it ſhould live 


Per curiam. It is a good order, for we cannot in- 
tend it able to provide for itſelf, ſooner. Vide Strange, 


vol. 2. P. 788. 


TE inity » 2 Geo. 2. The King V, Brotone. 0 
On an order of ba/tardy, it was ſtated, that the huſ- 


band had been abſent ſix years, and that during his 


abſence the defendant had carnal knowledge of his 
wife, and therefore they adjudged him to be the pu- 
tative father. | DD 1 
Per curiam. That order muſt be quaſhed, for his 
lying with her is not a ſufficient reaſon to infer him the 
father of this child: and though the juſtices need not 
ſhew the grounds they go on, yet if they do, and it 


| 2 no ſufficient ground, their order will be bad. 
; | | 


ide Strange, vol. 2. p. 811. 


Hilary, 5 Geo. 2. Pendrell v. Pendrell. 


On an iſſue out of Chancery, to try whether the 
plaintiff was the heir at law of one Thomas Pendrell, it 
was agreed, that the plaintiff's father and mother 


were married, and cohabited for ſome months, that 


they parted; ſhe ſtaying in Lendon, and he going into 
Stalfordſbire; that at the end of three years the plain- 
tiff was born; and there being ſome doubt on the 
evidence, whether the husband had not been in Lon- 
don within the laſt year, it was Tent to be tried here. 
And the plaintiff reſted at firſt on the preſumption of 
law in favour of legitimacy, which was encountered by 


| fron evidence of no acceſs, And it was agreed by 
| the court, that the old doctrine of being within the 
four ſeas was not to take place z but the juty were at 


Hberty 


Hberty to conſider the point of aceeſs, which they did, 
and found againſt the plaintiff, 

The Chief  Fuflice allowed the defendant to prove 
the mother to be a woman of ill fame. Salk. 120. 
Cro. Fac. 541. but he would not allow the mother's 
declarations to be given in evidence, till ſhe had been 
called, and denied them on, the croſs examination. 


Fide Strange, vol. 2. p. 925. 


lmas, 6 Geo. 2, On the demiſe of Lomax v. 
EF Holmden and i Sm f 


In ejecſment the queſtion on a trial at bar was, 
whether the leſſor was ſon and heir of Caleb Lomax, 
Eſq; deceaſed, which depended on the queſtion of 
his mother's marriage. And that being fully proved, 
and evidence given of the huſband's being frequent! 
at London, where the mother lived, fo that acceſs 
muſt be preſumed, the defendants were admitted to 
give evidence of his inability from a bad habit of body. 


ut their evidence not going to an impoſſibility, but 


improbability only, that was not thought ſufficient, 
and 2 voi was given for the plaintiff. Vide Strange, 
vol. 2. P. 940. 


Eafter, 7 Geo. 2, The King v. Heſlop. 


An order of baflardy, made by two juſtices of the 
borough of Riehen in Yorkſhire, was quaſhed for 
want of one of the quorum, though /tat. 3 Car. 1. c. 5. 
was inſiſted on, where ' juſtices in precincts have 
power to execute /tat, 18 Flix. c. 3. as juſtices in the 
county do. 

Per curiam. It muſt be in the ſame manner. The 
reporter however doubts the legality of this determina- 
tion, as many charters have no quorum. Vide Strange, 


vol. 2. P. 974. 
Eaſter, 8 Geo. 2. The King v. The inhabitants of St. 
4 Peter's, in Morcgſterſbire. 


On a motion made to quaſh an order of ſ u, made 
for vacating an original order of two juſtices for the 
removal of a baſtard. 

Lord Hardwicke. The firſt order goes too far in cal- 
ling him a baſtard, and the ſon of F. H. for ſtrictly 


ſpeaking a ba/tard is nobody's child, but this is only an 


impropriety, and the order is well enough, 


s to the order of ſeſſions the man does ſwear to.diſ- 


charge himſelf, for whether he be the legitimate or only 
the natural father of the child, he is equally bound to 
maintain him. Vide Bur. S. C. vol. 1. p. 25. 


A 8 Geo. 2. The King v. Reading. 


It was moved to quaſh an order of two juſtices, and 
two orders of ſeflions made thereon, whereby the de- 
fendant was 1 father of a baſtard child. 

The firſt order o 
forth the particular circumſtances of the caſe, and 
charging the defendant, on the oath of a feme covert, 
with begetting a bafard child on her. This order ad- 
journed the matter, to take the advice of the judges of 
aſſize, but they declined giving their opinion in it: 


and the ſecond order reſumes the affair, and adjudges 


the defendant to be the father of the child. There were 
other witneſſes who ſaid, that the husband was reſi- 
dent about ſeven miles from the wife's habitation. 

Exception was taken to theſe orders, that the wif? 
was the only evidence, and that ſhe is not a competent 
witneſs in law to exonerate her husband of the charge 
and burthen of this child. | 

Hardwicke, Chief Juſtice» There 
caſe two queſtions ; one on the form of the order, and 
the other on-the merits; - - | | 


1 


The objection to the form * that the firſt order of 


ſeſſions makes no determination, and that the ſecond 
order is wholly ſuperfluous, as there appears no ad- 
journment on the firſt, ſo as to enable the ſeſſions to 
reſume the conſideration of the cauſe; ; 

Where an appeal is lodged in the ſeſſions, it is neceſ- 
ſary that they ſhould make a direct and final judg- 
ment, and they cannot refer it to the judges of aſſize 
for their judgment, Salk. 480, and the caſe of the 


* 


ſeſſions was a ſpecial one, ſetting 


are in the preſent | 


| 


of acceſs. 


being ſole witneſs. - 
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King v. Willey this term ; and therefore, had the mat- 
ter reſted on the firſt order, it would undoubtedly have 
been bad, but then, it cannot be doubted, but that 
they may continue over the determination on the 3 
peal by a proper adjournment, either to take the ad- 
vice of the judges, or for any other reaſon. | 
Therefore, the matter reſts on this, that there is on 
the firſt order a reference to the judges of aſſize for 
their advice; and no formal adjournment made after it. 
It does not ſeem there was ever any determination, that 
it is neceſſary for the juſtices in their quarter ſeſſions, 
in the execution of any juriſdiction given by the ſta- 
tute, to make formal and regular continuances, as the 
courts above do. It muſt, indeed, be agreed, that on 
indictments, where they proceed as a court of record 
at common law, they muſt make regular continuances. 
But it ſeems that on orders no ſuch formal adjourn- 
ment is neceſſary; and the matter ſufficiently imports, 
that, there was in fact an adjournment in the pre- 
ſent caſe, by referring it to the judges for their ad- 
vice, when they ſhould come the circuit. 
Then, the queſtion will ariſe, whether the laſt or- 
der's being adjudged bad on the merits of the firſt or- 
der, can be abſtracted from them, and made good? It 
has always been taken as a rule in this caſe, that where 
there is a general order of the two juſtices good on 
the face of it, and the party appeals from it to the ſeſ- 
ſions again, and they make an order ſpecially, ſtating 
the caſe as it appeared on evidence before them, the 


court will take the ſpecial caſe in the laſt order, to be 


the foundation on which the firft order of the two juſ- 
tices was made, and therefore, if the evidence ſet out on 
the laſt order is not ſufficient to maintain their judg- 
ment thereon, the court will not only quaſh'the laſt, 
but the firſt order likewiſe, | 2 
It has been ſaid, that if the orders of ſeſſions ſhould 
be bad on any account, the court will nat take notice 
of any thing appearing on them; but though this is 
the rule of pleading, yet it does not hold in orders; 
for in orders of ſettlement, where on appeal from two 
juſtices, the ſeſſions ſtate the caſe ſpecially, and con- 
clude with quaſhing the order of the two Juſtices; this 
court will ſometimes make uſe of the fact appearing 
on the laſt order to quaſh it, and conſequently affirm 
the order of the two juſtices. "Sf 4 
Then, as to the merits : the wife is not a competent 
evidence in point of /aw in this caſe, that is, to-prove 
the whole fact, though it ſeems ſhe may be a compe- 
tent witneſs to prove the criminal converſation be- 
tween the defendant and herſelf, by teaſon of the nature 
of the fact, which is uſually carried on with ſuch fe- 
crecy, that it will admit of no other evidence; there- 
fore, as to the fact of the defendant's converfation with 
her, ſhe may be a good witneſs ; but this is only from 
the neceſſity of the thing. But then, in the preſent 
caſe, it is carried further, for the wife is the only evi- 
dence to prove the abſence and want of acceſs of her 
husband, whereas this might be made appear by other 
witneſſes, and therefore the wife ſhall not be admitted 
to prove it, ſince there is no neceflity that can juſtify 
her being an evidence in this caſe, 8 
ln the cafe of Pendrell v. Pendrell, Hilary, 5 Ges. 2. 
there wag the ſtrongeſt evidence imaginable to prove 
the want of acceſs of the husband, it was made appear 
by ſeveral of the huſband's relations, who watched 
him for that purpoſe, that he wes in Staffordſbire all 
the time his wit went with child; and that ſhe re- 
ſided in London the whole time, 
The wife is therefore not to be admitted an evidence 
to prove that her husband had no acceſs to her; and 
the teſtimony of the other witneſſes, that he reſided 
about feven miles diſtant, ſhews an apparent poſſibility 


It muſt be of very dangerous conſequence to lay it 
dewn in general, that a wife ſhould. be a ſufficient ſole 
evidence to ba/tardize her child, and diſcharge the bu/- 


band of the burthen of its maintenance. 8 
But the opinion of the court at preſent will not be a 


precedent to determine any other caſe wherein there 
are other ſufficient witneſſes as to the want of acceſs: 
but the foundation that is now gone on is, the wif?'s 


Page, Juſtice. This is ſomething ſimilar to the caſes 


of hue and cry, where by ftatate in an action againſt 


the hundred, the perſon robbed is admitted an evi- 
1 dence 
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dence from the neceſſity of the thing, as to thoſe matters 
which generally can be proved by none but himſelf, 
as the particular ſum, of which he is robbed, and in 
what place; but of all other things, which may poſ- 


ſibly be proved as well by other evidence, he is no 


witneſs in law, nor does the ſtatute extend to it, as 
whether the place is within the hundred, Cc. 

Probyn, Juſtice. In eaſes of violence committed by 
the husband againſt the wife, ſhe herſelf is admitted 
an evidence, as in the caſe of Lord Audley, and in 
caſes of exhibiting articles of the peace, from the neceſ- 
ſity of the thing, ſince it may be done at a time when 
no one elſe can prove or know it. | 

Lee, Juſtice. In the caſe in Salt. where a child 
born in lawful wedlock was proved to be a baſtard, 
no ſuch exception was taken as in the preſent caſe, 
but the defendant merely inſiſted on the old notion of 
the husband's being within the four ſeas. 
On Fat. 3 H. 7. c. 2. in the cafe of Ramſay for 


forcibly taking away a woman, and marrying her; the 


wife was admitted an evidence, becauſe none elſe, ex- 
cept the defendant, was preſent ; and therefore, it 1s 
very proper to adinit this woman to prove what was 
done in ſecret, and what it cannot be preſumed there 
are other witneſſes to prove; but then, it muſt be ad- 
mitted, no farther than neceffity warrants; and in all 
other caſes, the rule of Jaw is to be adhered to. 

But he doubted, as to the order of ſeffions being 
o0d in form; for the words of 13 FEliz. ſeem to con- 
ne that to the next ſeſſions; and if they then and 

wa do nothing, then the act of the two juſtices is to 
ſtan . 

At length, the court ordered it to ſtand over as to 
this ſingle point, of which Mr. Juſtice Lee doubted ; 
but that all the reſt were fully determined. Vide Cafes 
Temp. Lord Hardwicke, p. 79. 


Trinity, 9 Geo. 2. The King v. Fenkin or Jenkins. © 


An order made by two juſtices, ſetting forth that the 
defendant had been charged with being the father of 
a baſtard child, and that on examination into the mat- 
ter they were of opinion he was not ſo, and do there- 
fore adjudge that he be acquitted thereof, being remov- 
ed hither. . 

The court were of opinion, that the juſtices had 
gone too far; for their whole authority is under ſtat. 
18 Elix. c. 3. whereby they are only impowered to take 
order for the relief of the * b and the puniſh- 
ment of the offender; but have no power to ac- 
quit the party, or convict him finally: which ap- 

ears likewiſe from their proceedings being always 
in Engliſb, where they are not required to ſet out 
the evidence, or ſhew a ſummons. The /c/fions in- 
deed on lat. 3 Car. 1. cap. 4.4 15. may make a final 
order, and after a man is diſcharged by one ions, a 
ſubſequent ſeſſions cannot take it up again, as was held 
Mich. 13 Geo. 1. The King v. Tenant. And it would 
be greatly inconvenient, that the juſtices ſhould have 
ſuch a power; becauſe the parith cannot appeal: the 
defendant indeed may, not by virtue of the expreſs 
words, but in conſequence of the clauſe about giving 


ſecurity to abide the erder of / ions, if the party does 


not ſubmit to the order of the two juſtices, And tho” 
a man may thereby be liable to be harraſſed in being 
carried before ſeveral juſtices, that is a leſs evil than 
the other: this court being always open for re- 
dreſs, if any thing ſhould be done to the manifeſt op- 
preſſion of the party. The order was quaſhed, Vide 


Strange, vol. 2. p. 1050, Caſes Temp. Lord Hardwicke, 


Pp. 392, | 
Trinity, 9 Geo. St. Giles's Pariſh in Reading v. The 


Pariſhes of Everſly and Blackwater. 
Per curiam. Baſtard children gain a ſettlement only 


prima facie, till the legal ſettlement is known, and 
no longer, and the reaſon is, becauſe the children 


ſhould not become vagrants, Yide Mod. Rep. vol. 8. 


| P. 170. : 
Trinity, 10 Geo. 2. The King v. The inhabitants of Be- 


dall, in Yorkſhire. | 
An order was made on one M. as the putative father 


4 2 


| of two baſtards born of the body of E. the wife of 


to K. S. then a ſoldier in Mullins's troop; in a barn, 


flat. 4 S 5 P AH. c. 8. Vide Stra. vol. 2. p. 1162. 


was objecred, that this does not import ſuch child to 


Trinity, 5 Geo. 1. turning chiefly on the certi- 


baſtardi as the children of any one. I think the act 


R. S. in which it is ſet forth, that for /even years before 
the huſband had no acceſs to her, the having never 
ſeen or heard from him during all that time, and not 
knowing whether he was alive or dead, which the 
juſtices adiudge to be true, and that MH. is the father 
of the ſaid two baſtards, and order him to provide for 
them accordingly. R eee eie is e 
On appeal to the uns, the caſe was tated with 
ſome variation, wiz. That in 1728. E. was married 


by a perſon not in the habit of a clergyman : that there 
had been no accefs for ſeven years : but it appearing by 
a certificate from the commiſſary general's office, dated 
7th of April 1737, and from the evidence of one &. C. 
that one R. ©. who he was told was formerly in Mullins's 
troop, was muſtered as a private gentleman in the third 
troop of 74 guards, from the 25th of June, 1733, to the 
23 ot Feb. 1736, though C. ſaid he could not take on 
him to ſwear that it was the ſame R. S. pretended to 
be married as aforeſaid : on this ſuppoſition of the huſ- 
band's being alive, the ons were of opinion the 
children were not baſtards, and reyerſed the order 
made by the two juſtices. "I 
And now on debate the order of M was quaſhed, 
and the order of the two juſtices confirmed: for it 
being ſtated in both orders, that there was no acceſs, 
according to the caſe of Pendrel v Pendrel. Hil. 5 Geo. 
2. it was immaterial whether the huſband was alive 
or not, but if it was material, here is no evidence to 
prove it, the identity not being ſworn to; or if it was 
{worn to, yet the evidence of his being alive was im- 
proper to have been received, and even the marriage it- 
ſelt doubtful. Vide Strange, vol. 2. p. 1076. mY 


VV 


R 


Hilary, 15 Geo. 2. | The King v. Cornforth et al". 


The court granted an information againſt the defen- 
dant for taking away a natural daughter not /axteen 
years of age, then under the care of her putative fa- 
ther: being of opinion it was within the third ſect. of 


Eafter, 15 Geo, 2. The King V. Moravia. | 4 


An order of baſtardy ſet forth, that the woman was 
delivered of a child, baptized in the pariſh of A. and it 


have been born there, which is the only circumſtance 
to warrant the pariſh's applying for relief. But the 
court ſaid, that by a reaſonable conſtruction it may be 
ſo underſtood; and therefore confirmed the order, 
Vide Stra. vol. 2. p. 1166. | e 


Trinity, 15 Geo. 2. The pariſh of Lydlynch v. the Pariſh 


of Hilton. 
The caſe of New Windham v. White Waltham, 


ficate being concluſive. to the pariſh which gave it, 
and certified two perſons, as man and wife; it now 
came before the court, and was determined, that the 
baſtard of a certificate perſon is ſettled where barn, 
and is not a child to be ſent back within the meaning 
of the ſtatute, Vide Stra. vol. 2. p. 1168. | | 


16 Geo. 2. The King v. The Inhabitants of Hilton. 


On a motion to quaſh an order of two juſtices for 
the removal of a ba/tard child of a certificate woman, 
which had been confirmed by the ſeſſions. 

The queſtjon was, whom the pariſh have a right to 
remove as children under Hat. 6 & 9 I 3. cap. 30. 

Lee, Chief Juſtice, I know of no caſe that conſiders 


cannot be conftrued into ſuch a meaning, and that 
the preſent removal cannot be maintained, which 
ſends the baſtard away from the place where born, un- 
der the notion of being the child of a certificate perſon» 
_ Chapple, Wright, and Deniſon, Juſtices, concurred 
with the Chief Julie 

Per curiam. Let the rule be made abſolute to quaſh 
both orders. Vide Bur. S. C. vol. 1. p. 187. 


Trinity, 
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child, and the certificate expreſsly undertakes to pro- 


they m 


For example, if A, ſells goods to B. and B. is to give a 


Bills ot Exchange, & . 


| bearer to have an action, and the Jefendant having de- 


init) 10 20 Gee, 2 Je King v. The inhabitants 
Tae „ Geo. Bi. . | 1 


* 


* 


On a motion toquaſh an order of two juſtices made | 
— 5.6. 2 wife and children, 0 which or- 
der the wife was ſtated to be pregnant with a baſtard 


vide for her and her child. : | 
Chie ice, and Wright Fuſtice, agreed that 

— uſt Ze the chil referred to by the certificate 
be a legitimate child then in being · SUES 2a } 
4 Foſter, Juftice, obſerved (which the other two Juſti- 
ces agreed to) that it did not appear that the pariſh 
which gave the certificate knew that the woman was 
then with child; and he added that there were many ' 
inſtances where women were near their time, without 
being known to be ſo. 7 |; . 
_ Per curiam: Let the rule be made abſolute, whereby 
the order of ſaſsons was quaſhed, and the original or- 
der was affirmed. | Vide Zur. S. C. vol. 1. p. 2604, 


Eafer, $ Gee. 3. The King v. Ellen Taylor, late Bent. 


4 % | 
See this caſe fully ſtated in page 218. of this work, 
21 head of Baron and aw, ad in Bur, vol. 3. 
p. 1070. 3 


* 


Bills of Exchange, and Pro⸗ 
miſiory Notes. 

31 οn M. Chu v. Anda. 

ofng indebied , e of money, ga 


bei | 
hi Sill to B. Afterwards B. brought an action of 


efumpſi againſt A. for the money, to which the de- 
ndant 


pleads non aſſumpſit. A. gave in evidence this | 


bill of exchange indoried, and that it had lain fo long in 
B.'s hands after it was payable, and reckoned it as 
money paid and in his hands; but not allowed; for a 
bill ſhall never go in diſcharge of a precedent debt, ex- 
cept it be part of the contract that it ſhould be ſo. 


bill in ſatisfaction, B. is diſcharged though the bill is 
never paid, for the bill is payment; for otherwiſe a 
bill would never diſcharge a precedent debt or contract: 
but if put be received, it ſhall be only a diſcharge of 
the old debt for ſo much. Vide Salk, vol. 1. p. 117. 


Eaſter, SW. & Me. Hodges v. Stewards 


In an action on the caſe on a Bill of Exchange, the 
plaintiff declared on Ao ply wb of London, that where 
one merchant draws a bill on himſelf, payable to an- | 
other, or bearer, and the perſon, to whom it is payable, 
indorſes it to a third man, the indorſee, on refuſal of 
payment, may bring an action againſt the drawer 
and ſaid, the defendant drew ſuch a h to F. who af- 
ſigned it to the plaintiff, from whence has accrued, & c, 

Per curiam, There is a difference between a Sill 
Payable to J. S. or bearer, and a bil to J. S. or order; 
there is no authority given to aſſign by the one, by the 
other there is. 2dly. This is a good bill between the 
indorſor and indorſee, for the indorſement is in nature 
of a new hill. zdly. Though there is no averment of 
the defendant's being a merchant at the time of draw- 
ing the ill, yet the drawing the bil was a ſufficient 
trading and negotiation to this purpoſe; and Holt, 
Chief Juſtice, cited Sarsfield v. M it 7775 caſe; where, 
in an action àgainſt Vitberlg, on a bill of exchange, he 
pleaded #0 trader, but a gentleman ſent into France to 
travel, and for the conveniency, of a remittance, drew 
this Ball, &c, and judgment for the defendant in this 22 
but it was 1 4 „ in the Exchequer Chamber, becauſe + 
his drawing a hill made him a trader within the cuſtom, . 
of . merchants, as. to a hill & exchange. . Athly. The 
plaintiff having declared on a ſpecial cuſtom for a 

| 20 


1 
42 
x 
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| 8 it to, 
bh and he indorſes it to D. the FR 
an action againſt any of the j 


on whom the 6:4! is drawn 


. bills of exchange. *5thly. The time 


; : 


3 eee 


4456 


murred, inſtead of traverſing it, though in truth there 
is * cuſtor ben Tann t; Sag fo jackie t 

for the plaintiff. For though the court will take na- 

tice of the la of merchants, and if an action had be 
brought on it, that demurrer would not have conclu 
ed the court to give judgment for the plaintiff, or ha 
forced them to determine a thing otherwife than the 
law direQs; yet they cannot take notice of the . 


toms of particular places; and the cuſtom! in the 
claration being ſufficient to maintain the action, the 
defendant, by confeſſing it by demarrer, has given Jude 
ment againſt himſelf. 5thly. A general indeb. a//im 
will lie on a bil] of exchange for want of conſideration ; 
the bill is but an evidence of a promiſe, and ſo only a 
void agreement, and therefore he ought to bring a ſpe- 
cial action on the caſe, on the hl and cuſtom of mer - 
chants, or elſe a general ' ##deb, for money received 
to his uſe. Vide Jed, Rep. vel. 18. P. 36. Raym vol. 
DE e een een oc lg 


I. p. 13h 1111 


— 


WW. z. Williams v, Field 
V.. Willans v, Field. 


Adjudged, that where a bill is drawn payable to. . 
R. or order, and he indarſes 77 of 3g Ag t 

t indorſee. ma bring 

arſors, becauſe every 

indorſement is a new credit, aud implies a warranty by 
the indorſor, that the money ſhall be paid. Vide . 
vol. 3. p. 68. 5 | | 36 Siovle 


Michaelmas, 5s W. & M. Pearfon v. Garrett. 6 


* 
% 


| . See page 20 of this work, under the head Aims 


Trinity, 7 W. 3.  Taffll and Lie v. Lui. 
The cuſtom with regard to Foreign bills of exchange ies 


| that three days are allowed for payment of them; a 
if they are not paid on the laſt ot the 


| 0 the three days, the 
party ought immediately to proteſt the 54d, and return 
it, and by this means the drawer will be charged: but 
if he does not proteſt it the laſt of the three days, 
which are called the days of grace 5 there, although he 
ils, the drawer will not 
be chargeable, for it ſhall be' reckoned the holder's 
folly that he did not proteſt, c. But if it happens 
that the laſt day of the-faid three Uays is 4 Sandy, 


or a great holiday, as Ghriſimas day, Cc. on Which 


no money is uſually paid, there the party ought to 


demand the money on the ſecond day; and if it is 


not paid, he ought to proteſt the bill the ſaid ſecond 


day; .otherwiſe it will be at his own peril, for che 
_ | drawer will not be chargeable. The evidence in this 


cauſe being merchants, ſwote the cuſtom of mer- 
chants to be ſuch; Which was approved by Hole,” 
Chief Juſtice. adly. There is no cuſtom for the 
proteſt of inland bill. of 'exchange,” nor any certain 
thang aſſigned by the cuſtom for the payment of them; 
therefore the money ought to be demanded in à res- 


ſonable time after it is er, ; and then, if it is 


not paid, the drawer will be charged. Stat: 9 W. 3. c. 


17. 3dly. If the indorſce of a bill accepts but to- 
pence from the aceeptor, he 1 


he can never after feſort ti 
the drawer. Athly. The notes of- goldfmiths Ke deehe 
they are payable to ordef or to bearer) are ae 
accounted among merchants as racy, caſh, and not 48 

27 nge. Schly. Ihe time of receiving mone 
on à goldſmith's note is immediately, or elſe it will be. 
at the peril of him who has the note. - He who delivers” 
over.the note will not be cue, if the . fails, 
as th drawer of a bill of exchange wou d de; but the 
receiver is ſuppoſed to give credit to the gold ſmith, aud 
the note is looked on as ready money, payable iime- 
diately ;; and if he does not like it, he 'ought to fefüſe 
it ; but having accepted it, it is at his perils | But notf, 
if the party to whom the note is delive gemands the 
money of the goldimith in a reaſonable tinte, and he 
will not pay its it will charge him who gave the note. > 
* Pare. 


Heophins. v. Hilary, m im, in this court-⸗ 
6thly. A goldimith's nore indorſed is a bill of exchange | 
1 2 N 


againſt the indorſor. Vide Raym. vol. 1. p. 743. 
| 3M Mitchaelmas, 
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1, Michaehnas, * W. 3. Hackſhaw v. Claris. 
An action on the caſe was brought on a bill. of 
: 4 0 which the tone pleaded, that 
the acceptance of the bill, he 
thereof; and on demurrer to the 
that this amounted to the general iſſue, for t 
the bill being extinguiſhed 
_ought to have pleaded non. 
the bond in evidence; and. . 
opinion; but by conſent, the defendant was permitted 
to plead 


een 


- 


„ it was objecte 


the. court ſeemed o 


STO 


Pier curiame A bill of exchange is only a ſimple con- 


tract debt, and aſſets only where the debtor lives, and 


therefore adminiſtration is to be granted where the 


perſon who pays it reſides. Vide Mod. Rep. vol. 12. 


Pp. 107 
Hilary, 8 & 9 W. 3. Soper v. Dible. 


On an 4 um) brought on a Bill of exchange; the | 
plaintiff declared, that according to the cu/tom and uſage 


of merchants, the acceptor is bound to pay, &c. with- 
out ſhewing the cuſtom at large. On demurrer, it 
was adjudged for the plaintiff, 955 

Pier curiam. It is a better way than to ſhew 
whole at large, Vide Raym, vol. 1. p. 175. | 


the 


Hilary, 8 & 9 V. 3. Pinkney v. Hall, 


In an action on the caſe, the plaintiff declared, 
that whereas within this kingdom of England, there 
is, and time whereof, &c. has been a cuftom, that 
if two merchants are partners, jointly merchan- 
dizing together, and one of them fubſcribes a Bill 
for the payment of money by him and his partner 
mentioned therein, to another, or his order, that 
then both the partners are bound by the ſubſcription 
of that ſingle perſon; and that if the perſon to whom 
this bill is payable, indorſes it payable to any other 
perſon, that then thoſe partners ought to pay ſuch bill 
on notice to him to whom it was made payable ; then 
the plaintiff ſhewed that J. S. and the defendant Hall 
were partners, jointly merchandizing ; and that F. S. 
ſubſcribed a v, of 100 J. payable to Hall or his order, 
by himſelf and his partner, and that Hall :ndorſed the 
bill aforeſaid, payable to the plaintiff, that the defen- 


dant had notice thereof, and on demand did not pay, 


Ec. The defendant demurred. | 

- Firſt exception, That the declaration being by the cu/- 
tom of England, &c. was ill, becauſe the cuſtom of 
England is the law of England, of which the judges 


ought to take proper notice without pleading. Bat 


net allowed: For though heretofore this has been al- 


lowed, yet, of late time, it has always been over- 
againſt a carrier, it is always 


ruled; and in an action 
laid on the cuſtom of England, &c. 


Second exception. Though the law of merchants is 
part of the law of, England, yet it is but a particular 
cuſtom among merchants ; and therefore it -ought to 


be ſhewn in London, or in ſome other particular place. 
But not a 


here. 14 


Third exception. It is not ſaid, that the faid F. 8. 
promiſed for the defendant and himſelf on the account 


of trade, and it may be, that it was for rent, or ſome 


other thing, for which the partner is not liable. But 
not allowed : for the plaintiff having declared ſo ſpeci- 
ally on the cuſtom, it ſhall, be intended this was for 
merchandizing, eſpecially ſince the defendant has de- 
and if the caſe had been otherwiſe, 


ed generally 


murr | 


Fourth exception. That the declaration is, that Hal! 
Sndorſed the bill aforeſaid, payable to the plaintiff, which © 
3s nonſenſe, for it ought. to be, that he indorſed the 


bill, that the defendant ſhould. pay, Sc. But not l- 
lowed... And judgment was given for the plaintiff, Vi. 


— 1 1 
ave a bond in diſchatge 
b plea d, | 
ue, for the debt on 
by the * e 
aſſumpſit, and to have giren 
oþ * a that 


the general iſſue. , Vide Mod. Rap. vol. 5. p. 


lowed : for the cuſtom is not reſtrained: to 


. 
* - 
ES 


4 
: 


: 


+... Michaelmas, 9 M. 3. WoloilY, Youngs 


The plaintiff 7 rs on he cuſtom of 1 
to wit, that F any perſon ſigus a bill to pay money at a da 
that e be . r te pay it on ha yp rt then 
ſets forth, that the defendants were refident and nego- 
Hating within this kingdom of England, and that they 
had ſigned ſuch a bill, but did not pay the money; 
on demurrer tb the declaration, it was held ill, for 
this way of; declaring. ſo generally will exclude all 
conſiderations which muſt be . Maou 8 20488 

Every man is negotrating in the kingdom, and if the 
plaintiff: would have brought this caſe within the cuſ- 
tom of merchants, he ought to have ſaid having com- 
merce, or have ſhewed, that the bill ſigned was a bill of 


exchange. | 


declaration was, that the defendant MVitber 


It is true, in the caſe of Sarvfild v. Witherley, the 7 


WAS re- 


ident in, and negotiating at London, Cc, wit out ſay- 


ing, having commerce, but it appeared on the whole 
frame of the declaration, that it was a bill of exchange, 
Vide Mod. Rep. vol. 5. p. 367. 


Eaſier, 10 M. 3. Clerk v, Pigat, before Holt, Chi 


In an a//amp/it, on a bill if exchange, the cafe was: 
D. drew 45 exchange at Brie. on Pigot in Lon- 
don, payable to Clerk, or order, at twenty-eight days 
ſight. Clerk liviag at Bri/tol, ſends the bill with one K. 
to London, and his name indorſed thereon, but a blank 
ſpace over his name; X. preſented it to Pigat, who 
accepted it, and” for non-payment Clerk brought. this 
action; it was alledged, the action ſhould have been 
brought by X. becauſe by Cler#'s. indorſing his 
name, the property was transferred from him to X. 
But the Chief Juſtice held, that there being a blank 
ſpace left over the name of Clert, as is uſual in bills sf 
exchange, it was at the election of R. either to make 
uſe of it as his ſervant, or order; if he had filled up, 


| the blank ſpace, and made it payable to him, as he 
might have done if he would, then the property of the 


bill had been transferred to him, and he only could 


have maintained this action againft the acceptor ; but 


| ſeeing he has not filled up the blank ſpace, he thereby 


declares his intention to act only as a ſervant of ClerF's, 


whoſe name was put there, that, on payment thereof, 
a receipt might be wrote for the money over his name; 


otherwiſe this action would not be maintainable by 
| Clerk, Vide Mod. Rep. vol. 12. P. 192 


Michaelmas, 40 W. 3. Hawhins v. Garduer. 


In an action on the caſe on 4 bill of exchange; whereby b 
the defendant promiſed to pay to R. A. of order 460), F 


who indorſed 44 J. thereof to the plaintiff, who as in- 


dorſee brought this action for the ſaid 44 /, part of the 
ſaid 460/, The defendant pleaded an lnſufictene 


plea, and the plaintiff demurred; and it was held, that 
this perſonal contract is intire | : 
tioned and multiplied into © 
if A. draws a hill of 100 l. payable to B. or order; B. 
cannot aſſign 50 J. thereof, ſo as his aſſignee ſhall have 
an action for the ſame; and if B. himſelf brings an de- 


and cannot be appor- 
everal accounts : fo that 


tion for part, he muſt acknowledge fatisfaction ſot 


the rele; u Ald. K. vn, f N gg, e 


The plaintiff brought an action on the caſe on a bill. 
of exchange againſt the defendant, and declared on the 
cuftom of merchants, which he ſhewed to be, that if 
any merchant ſubſcribes a Bill, by which he 
to pay a ſum of money to another man or his order, . 
an 


afterwards the perſon to whom the Bi was made 


payable, indorfes the ſaid 5, for. the payment of the 
whole ſum therein contained, or any part thereof, to 
another man, the firſt drawer is obliged to pay the ſum 
ſo indorſed, to the perſon to whoa k 


n It is indorſed pay- 
able; and then the plaintiff ſhewed, that the defen- · 
dant Cardy, being a merchant, ſubſeribed a Bi of 46 l. 
19 5. to B. or his order 3 that B. indorſed 437. 4 1. of 
it payabls to the plaintiff, Ec. rhe defendant pleaded; 
: * 8 r _ LS. 1 l ade Tenn x an 


= 


promiſes, 


Pa A 66 toc... 


unanimouſly of opinion, 


/ 


ea. On demurrer, the declaration was 
adjudged ill. For a man cannot apportion ſuch a per- 
ſonal contract, for he cannot make a man liable to 
two aQions, when by the contract he is liable but to 
one. But if in the principal caſe the plaintiff had 
acknowledged the receipt o the 43 J. 45. the declara- 
tion had been good. And though it was objected that 
the plaintiff. has made 44g of a part to. be part of 
the cuſtom, and therefore it was well enough by the 


cn Chief Juſtice, anſwered, this is not a particular 
lacal cuſtom, but the common cuſtom of merchants, 
which the jaw takes notice, and therefore the court 
cannot take the cuſtom to be ſo; and the court were 
that judgment ought to be 
entered for the defendant: but on the importunit of 
the plaintiff *s council, he was permitted to di/con- 


tinus on payment of colts. Jide Raym. vol. I. p. . 


Ima 10 W. 3. The Governor and Company of 
— "Uhe Bank of England v. Newman. | © 


| gave a bill of exchange, payable to N. or bearer ; 
„ 4 with the bank, at the uſual rate 
of intereſt ; after this the bank received 100 J. of 
B. and after that demanded the money due-on the bill 
of 2 ſervant of B. who did not pay it; and after B. 
failed, the bank brought an aſſumpſit againſt N. 
for the money; and on the general iſſue a verdict 
was given for the plaintiff, but a new trial was 
granted, the verdi being againſt law; for whatſo- 
ever may be the practice among bankers, the law 
is, that if a hill or note be payable to a perſon or bearer, 
and he negotiates the dl, and delivers it for ready 
mpney paid to him, without any indorſement on the 
bill, this is a plain buying of the 5//; as of tallies, 
it is indorſed, there is a remedy 


an inſufficient 


bank-bills, &c. but if 
againſt the ingorſut. a ; 
Per Holt, Chief Juftice. If a man gives ſuch a b:// 
for money not due before, without indorſement, it is a 
ſale of the bill; and a demand of a ſervant of the 
drawer, who uſed to pay money for him, is a good de- 

mand. Vide Mod. Rep. vol. 12. p. 241. ' 

t Michaelmas; 10 V. 3. Anonymous. 

A bank bill payable to A. or bearer, being given to 
A. and loft, was found by a ſtranger, who transferred: 
it to C. for a valuable conſideration; C. got a new bill 
made out in his own name. * . 

Per Holt, Chief Juſtice, A. may have an actien of 
trover againſt the ſtranger who found the 51¼, for he 
had no title, though the payment to him would have 
indemnified the bank; but A. cannot maintain trover 
againſt C. by reaſon of the courſe of trade, which 
creates a property in the aſſignee or bearer. ' /ide 
Salk; wd. $5 , $30. SOOT SHS ENT FE OG ADA fe e 

'  Michaelmas, 10 M. 3. Anonymous. 

A bill of exchange being made payable to A. or or- 
der, if A. Mer * to B. B. cannot ſue A. unleſs he 
firſt endeavours to find out the firſt drawer to demand 
it of him; for the indorſor is only a warranter for the 

ayment of the drawer, and therefore liable only. on 
is default; and ſuch endeavour to find the drawer 

muſt be ſhewn in evidence. Vid: Salk. vol. 1. p. 126. 
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|  Michatmas, 10 W. 3. Fackfon v. Pi. 
On an afſumpfit on 2 bill of exchange brought againſt 


the acceptor; wherein' the plaintiff declares, that one 
D. of Briſtol, on the 23th of March, 1696, drew a bil} of 
exchange on the "defendant, payable to the plaintiff 
within a month; that on the 16th'day of May, 1697, 
the defendant accepted the bil, and promiſed 'to pay 
according to the \tenor and el of the bill: on non-aſ- 
ſumpſit pleaded, and a verdict for the plaintiff, it was 
moved in arteſt of judgment, that the a//ump/it was 
impoflible,. becauſe made a year after the time the 310 
became due. But judgment was given for the plaintiff, 


would not have maintained 


0 


; 
. 


* 


* 


y 
5 
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1 
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7 


agree with the objeQion, and ſa 


| 


: * 7 , 2 F "iT" =. , 
for it appearing-on the declaration, that the acceptance 
d 4 8 444 23 I A 2 ; $274 I Jie! 977 1-11. + * wy fl 1 
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exchange was not the practice. 
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of the bill was after the day of payment, the according to 
the tenor and effe, muſt be underſtood to pay the 5¼ 
preſentiy; but if it had appeared on the declaration, 
that the acceptance was before the day of payment by 
the bill, there, on the evidence, an acceptance after 
| the action. Vide Mod. 
Rep. vol. 12. P. 211. 6 1 | | 


A of exchange being proteſted, and loſt, an action 


; | 1 


was brought _—_ the drawer; and it was proved, 
that the defendant owned that he had drawn the þ:1/ 
and it was held good. | FRE > Ok 
Per Holt, Chief Juſtice, TFhis being a foreign 
bill, the drawer is made liable by the proteſt, but no 
proteſt is neceſſary is the caſe of an inland bill and 
to make the b:// 9 60g to a perſon's order, is the 
fame as if it was to him or order; and if the defendant 

can-make it appear, that he is at any damage for 


| want of notice of the proteſt, as if the drawee has 


failed in the mean time, Sc. it would be incumbent 


on the plaintiff to prove, that notice was given of the 


proteſt in convenient time. Vide Mod. Rep. vol. 12, 


p. 39. e ee 
Hilary, 11 W. 3. Starte, or Starley v. Cbecſcman. 


In an action on the caſe brought on a 51¼ f exchange, 
the plaintiff declared 3 — that he re 180 
the perſon on whom it was drawn, and he refuſed to 
pay it, whereby the firſt drawer became chargeable 
by the. cuſtom, &c, there was an indebutatus aſſumpſit, 
and a quantum meruit, in the declaration, judgment 
went by default, and on the writ. of | enquiry in- 
tire damages were Ben And now it was moved 
in arreſt of judgment, that as the matter ſtood on 
the firſt count, this ation was founded on a deceit, 
the bill not being paid according to the warranty, every 
one who draws a bill, warranting the payment of it; 
and MF being in the nature of an action for de- 
ceit, Which is a fort, it cannot be joined with an af: 
ſump/it, which is Ae A Ln 3 and — 
fore for want of laying an expreſs, promiſe it was ill, 
intire damages being given. The plaintiff s council 
argued, that the action was founded on the cuſtam, 
and that the obligation aroſe by that, and therefore the 
action is maintainable without. ſhewing a promiſe. 
Cro. Car. 302. A declaration on a bt of exchange «i 


without ſhewing any, promiſe, and roll is ſa. 
2dly, This holds 1 ente 55 the cuſtom; 
raiſes a promiſe, in law, that the drawer will pay the 


money, if the perſon on whom, it is drawn, refuſes 
to pay it. And 2 Cra. 307. ſays, that if a merchant 
accepts a hill, it has by cuſtom the force of a promiſe 
to compel him to f Ss - e 


37 2 - 1 ay the moneys * e T4 4428 3 
Holt, Chief Ju ice, at the beginning ſeemed to 


| | he OD , and laid, he Who draws the 
bill, watrants the payment of it, and if he does not, 
it is a deceit, and an action may be had on it ; but 
then they ought not to join it with an action on a 
promiſe. This is the reaſon of the caſe of Sir Fobn 
Dalſton v. Janſon, Michaelnas, 7 IF. z. in this court. 

In the time of 2 Cro. this way of declaring on bill. F. 
* | AP Le 1 9:3 £3 9 > 
| "Gould, Juſtice, cited 1 Fig. 306, that if & man brings 
feng fot virears.of 77 6 tha aQinn;r 
formed is aebt; he o 0 Jas an 1expreſs promiſe 


ght to 
to maintain the action. 
Holt, Chief Juſtice, ſaid, that the notion of pro- 
miſes in law was a metaphyſical notion, for the law 
makes no promiſe, but * there is a promiſe of 
the party. And e ds in this term judgment was 
975 for the plaintiff, becauſe the drawing of the 
bill-was,an actual promiſe. Mid Rap. vol. 1. p. 338 
| W441 HH 55 vw lo eee 


1 


1 


MAY: 1 Lan, 
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BEV <4 30 F3. 2 ww * 430% & ; 
Hefen, 1 Hg. Lambirt v. Pack or Oulu. 
In an ation on the caſe-brought ug bon a Hill of en lags © 
In an agiion 01 : of exchan 
againſt the mdorſor z it was ruled by Hoh, Chief 
uſtice, iſt, That there is no need to prove the 
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, 
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7 


4 


drawer's hand, becauſe, though it be a for 

$ BY 2 : p * 4 N ern , - * 6 — *, ” #7 4 „ ged Gill. 
the inderfor is bound to pay its * 2dly, The ; plaintiff: 
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muſt prove that he demanded it of the drawer, or of the 
perſon on whom it was drawn, and that he refuſed to 
ay it, or elſe that he (ought him and could not find 
im; g3dly, That this was done in convenient time; for 
if they ſtand and are reſponſable a convenient time after 
the aſſignment, and no demand made, the indorſee 
ſhall net charge the indorſor. The time for foreign 
bills is three days, and no allewance is to be made for 
Sundays or Holidays. The caſe of one Tracy was cited 
which remained a week after the indorſement, and 
the indorſee Joſt his money; which Holt; C. J. 
thought was too ſtrait ; but ſuch matters muſt be left 
to the jury. 4thly, It is a 
be given, or not; but it is the faireſt way to give notice. 
Sthly, That the demand muſt be proved /ub/equent to 
the indorſement ; for if it was precedent, he could only 
act as ſervant to the indorſor ; and fo the demand was 
. Inſufficient to charge the indorſor. | 6thly, If a man 
indorſes his name on the back of a blank bill, he puts 
it in the power of the indorſee to make what uſe of it 
he will, and he may uſe it as an acquittance to diſ- 
charge the hill, or as an aſſignment to charge the in- 
dorſor. 7thly, In caſes of 6:/ls 8 a diſ- 
count, there is this diſtinction; if it be a b, payable 
to A. or bearer, it is an abſolute purchaſe ; but if to 
A. or order, and it is indorſed in blank, and filled up 
with an aſſignment, the indorſor muſt warrant it as 
much as if there had been no diſcount, Vide Salk. 
wel, 1. p. 127. Mad. Reps vols 12. p. 244+ * 


Michaelmas, 11 W. 3. At niſi prius, before Holt, 
1 chli, Hel. : 


On an indebitatus afſampfit brought on a bill of ex- 
ebange, by D. F. it appeared on the declaration, that 
there were ſeveral indorſements, and the action was 
brought by the firſt indorſor, who ſtruck off the ſeve- 
ral indorſements, and brought an action for non- pay- 
ment; the 51 ſpecified value received of the plaintiff, 

Per Holt, Chief Juſtice. If the action had been on 
the cuſtom, in this caſe the way had been, for the 

laintiff to have got the laſt indorſee to indorſe it with 

im, for him to bring the action as indorſee, but this 
action will lie, for the 30 was given as a ſecurity for 
money, and, without doubt, it was debt. {87 

And here the plaintiff, to ſhew a proteſt, produced 
an inſtrument, atteſted by a notary public; and tho! 
it was inſiſted on, that he ſhould prove this inſtru- 
ment, or at leaſt give ſome account how he came 


b it, 5 1 ; 
Hoh, Chief Juſtice, ſaid, it is not neceſſary, for that 
would|deftroy commerce and public tranſactions of this 
nature. A bill of exchange may be accepted on parol, 
though the uſual way is to do it by writing; and if a 
bill is dran on two, and one of them accepts it, it is 
an acceptance of both. 5 | 
Then it was wrged, that the declaration ſhews a 
proteſt for want of payment, when it was in truth for 
want of acceptance, 'as appeared by the proteſt; yet 
ft was ruled to be well; {becauſe this was not on 
the cuſtom, but a plain debt; and debt might be 
brought on indebitatus A, or on a bill of exchange, 
becauſe it is in the nature of a ſecurit yx. 

The original drawer was offered as an evidence in 
an action brought on a bill of exchange, to prove that 
he did not draw the bill, but was denied, becauſe at 
laſt the burthen muſt fall on him; but the party giving 
him a releaſe in court, that was deemed ſufficient. 
Vide Mod. Rep. vol. 2. p. 343. 


- Michaelmas, 11 . . v. Harri 


A ſervant had power to draw bills F exchange in his 
maſter's name, and after was turned out of the ſervice. 

Halt, Chief Juſtice. If be draws a bill in ſo little a 
time after, that the world cannot take notice of his 
er out W N if he on 29 * > 

$ lervice, but ti ept ſo ſecret, that the world 
car ak: notice of it the bill in thoſe caſes ſhall 


_; * 


. 
* : 


maſter. | Vide Mud. Rep. vol. 12. p. 36. 


: ol 2 a . eien l 
Hdjudyed, that where u bill is drawn. payable ta *. 
. wir it is wickn the cuſtom of merchants, and 


«> „ 
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e whether notice muſt 
t 


negotiation in England, after a 


44. : 


aim, 13 Way, Jeden v. Barle | 


ſuchſa bill may be negotiated ani aſſigned by: euftor 
and the contract of the parties, and au action may be 
grounded on it, though it is no gſpecialty; but if it is 
made payable to . R. or bearer, it is not within the 
cuſtom % merchants,” and therefore, when, upol ſucka 
bill, the plaintiff declared, that the defendant being a 
merchant, bad drawn a bill according to the cuſtom of 
merchants, but had not paid the money; this decla- 
ration was held ill; as was reſolved in the caſe of 
Hodges Ve Steward, | Vide Salk. vol, Zo» P. 68. a © 249 


" Egfter, 12 W.'3. © Carter v. Palmer.” © © 


Palmer had given a note of hand in this form: 
I promiſe to pay the bearer ſo much money on demand. The 
plaintiff brings his action, grounded on the euſtom 
of merchants, as if it was a bi of exchange, and avers 
no conſideration. » After a verdict, on a motion in ar- 
reſt of judgment, Holt, Chief Juſtice, ſaid, we will 
| take ſuch a nate on firſt view as evidence ann 
| lent, and though they have declared on the cu _—_— 
merchants, yet we muſt take care that by ſuch a ſtep 
the law of England. is not changed by making all nates 
bills. of exchange. But all ſeemed to agree, if it was 
made ene to him, or order, the defendant by that 
form had made it negotiable, and by confequence: be 
would be liable to the action of the aſſignee in his 
own name; for if a man who is no merchant will 
draw a bill of exchange, he is fuable on it accordi 
to the cuſtoin of merchants, for he makes himſelf a 
merchant for ſo much. 2 Vent. 295. And inland 
bills were not known till trade grew to a great height; 
and when they came in uſe, they received the ſame law 
with foreign bills; and be ſaid, he remembered at a 
trial on an inland bill being before Hale, the: defen- 
dant's council would put the plaintiff to prove the cuſ- 
tom; but Hale ſaid, they bad a hopeful point of it. 
Adjourned. Vide Hod. ep, vel, 12. p. 380. Ae AN 

Trinity, 12 W. 3. Mitferd v. Malt. 

A. draws a bill of exchange at Madrid in Spain ow B. 
at Amſter/tam, payable at two uſances. B. after the 
two ulances, viz. on the 4th day, which was the laſt 
day of grace, accepts the bu at London; and for non- 
payment, an action is brought againſt him; and the 
declaration ſtated the days of drawing and acctptange, 


| by which this fact appeared. 


Per curiam. iſt. An acceptance. is an actual promiſe: 
to pay: the doubt then was on the variances of the: 
days of grace at Amſterdam and in England, ſos there 
they have eight, and only four here; and that as it was 
urged by the cuſſom of merchants, an acceptance at m- 
/terdam after the time of payment was void, and that the 
days of grace are no part of the uſance; and the ac- 
ceptance here being to pay according to the tener of the: 


bill aforeſaid; it muſt be underſtood the ſame z if it 
was at Amſterdam, for there it was directed and pay- 


able. But it was agreed here, that an acceptance or 
2 r a bill becomes payable, 
ſhall bind the acceptor or indorſor, though nth per- 
haps the original drawer. And. for this was quoted” 
Pigot v. Jackſon's caſe: in this court, Hilary, ꝗ M. 3. 
though it was an acceptance to pay according ta the t- 


vor of the, bill aforeſaid,. as here. 2dly. - It was reſolved: 
2 is a month conſiſting of 28 days. ; 3dly« If a: 


is accepted. at Amſlerdam, and no bouſe: named: 
where the payment is to be, the party need not ac- 


quieſce to it, but may proteſt the bill; but if he 
acquieſces; it is well enough. Athly. If A. 
on B. and C. offers to accept it for the honour of, the 


. draws a bill 


drawer, the drawee need not acquielce, but may pro- 
teſt; but if he does ae is hound. Sthly, II 

a hill is drawn on à perſon at en 3nd he does. 
not care to accept it, but gets a perſon here to do it, 
the party need not ac wie; but if he . par- 
xx here ix bound., The plaintiff had judgment . 
Vide Mod. Rep. vol. 13. P. lf. 
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neee ien een LATED 
Per Holt, Chief Juſtice, I a man co 
goods, and after carrying them away gives the 


ler a 


— 
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and ſhewed. that che defendant gave a nate, ſubſcribed. 


14ſmith's note for the money, it does not amount to 
a payment; but if it Was given at the uery time of 


the contract, it would be at i ſgbt evidence that it 


was taken in payment. And if a man, on a contract 


made before, take ſuch à bill, and keeps it till the par - 


ty on whom it Was drawn becomes inſolvent, in an ae- 


brought by him againſt the buyer on that bill, he 
hall be barred - but he ſhall” recover the debt vn the 


original contract. Vide Mod. Rep. vol. 12. 408. 


In an action on the caſe on a bill of exchange, on 
4 


the evidence at the trial at Guilaball, the caſe was 
thus: A. drew a bill of 1 3 on B. payable to C. 
at Paris; B. accepted the Bi, C. indorſed it, x ay- 
able to D. D. to E. E. to F. and F. to G. G. demand- 
ed the bill to be paid by B. and on non. payment, G. 
proteſted within the time, &c. and then G. brought 
an action againſt D. and it was well brought, and he 
recovered, - Afterwards ' D. brought an action againſt 
B. and tho D. produced the bill and the proteſt, yet, 
becauſe he could not produce a receipt for the money 
paid by him to E. on the proteſt, as the cuſtom is 
among merchants, as ſeveral merchants on their oaths 
affirmed, he was non-ſuited :' but Holt ſeemed to be of 
opinion, that if he had proved payment by him to G. 
it had been well enough. Vide Raym. vol. 1. p. 742. 


* 


Eafter, 13 M. 3. Spurrawey v. Rogers, at niſi prius, 


before Holt, Chief Juſtice. 


Per Holt, Chief Juſtice, If A. purchaſes goods of B. 
and gives him a goidſmith's ö, in payment, which the 
vendee accepts without exception; if the goldſmith 


was worth nothing, and A. did not know it, it is a 


good payment; otherwiſe, if AJ. knew him to be in a 
failing condition. Vide Mod. Rep. vol. 12, p. 3517. 


Eafter, 13 V. 3. Ward v. Sir Peter Evans. 


Per Holt, Chief Tuſtice. If A. owes B. money, and 
he gives him a goldſmith's nate in payment, the debt 
is not diſcharged till B. receives the money, if it was 
not his fault that it was not paid, or if he does not, 
at the receipt of the note, give an acquittance for the 

debt to 4. 1 — if B. had an election to receive the mo- 


ney, or a goldſmith's note, and he choſe the note, it 
may be otherwiſe; and more eſpecially if be gives up 


his former ſecurity that he had for the original debt. 


If A. and B. be two goldſmiths, and B. gives a note 


to C. for 1001, A. gets poſſeſſion of it, and brings it to 
B. and takes a new note for it, giving up his former, 
it is no payment. Vide Mod. Rep, vol. 12. p. 521. 


ie 13 I. 3. At nifi prius, befare Holt, : 


If a man has a bill of exchange, he may authorize an- 
other to indorſe his name on it by parol; and when 
that is done, it is the ſame as if he had done it him- 
ſelf. Vide Mod. Rep, vol. 12. p. 564. | 


| Bgfter, 1 Anne Potter v. Pearſon. 


On a writ of error brought on a judgment from the 


C. B. on à note band; the plaintiff declared, that 
there was a cuſtom within the city of London among 


merchants trading there, that if a merchant ſigned a 


note, promiſing to pay to F. S. or order, Oc. that he 


became bound by the cuſtom to pay, &c. 
Per Holt, Chief Juſtice, The cuſtom: to oblige one 
to pay a nete without conſideration is void and againſt 


law, The judgment was accordingly. reverſed. Vide 


Salk. vol. 1. p. 129. Nam. vol. 2. p. 759. 
Egſler, 1 Ann. * Clerke v. Martin. 


In an action on the caſe brought againſt the defen- 
dant, the plaintiff declared on ſeveral promiſes, as fol- 
lows : one count was on a general indebitatus' aſſumpſit, 
for money lent to the defendant ; another count was on 
he cufom of merchants, as alſo*on' a bill of exchange z/ 

"IPA $0 -- 


i 


2 


nature it was negotiable, and that diſtinguiſhes it 
a note payable to J. S. or bearer, which is not a 31 


eſpcially ſince he has thereby agreed, that it ſhall be 


by himſelf, by Which he promiſed to pay — to the 
plaintiff, or his order, &c. On nen aſſumpſit pleaded, 


a verdict was given for the plaintiff, with intire da- 
mages. And it was moved in arteſt of judgment, that 
this note was not a 6111 F exchange Within the cuſlom of 
merchants, and therefore the plaintiff having declared 
on it as ſuch; the declaration was ill, but that the 
proper way in ſuch caſes is, to declare on a general 
indebitatus aſſumpſit for money lent, and the note would 
| be a good evidence of it. Zut it was argued for the 
plaintiff, that this note being payable to the plaintiff 


or his order, was a bill exchange; inaſmuch. as by its 
from 
of exchange, becaule it is not aſſignable or indorſable 


by the intent of the ſubſcriber, and conſequently not 
negotiable, and therefore it cannot be a If exchange, 


becauſe it is incident to the nature of a hl of exchange - 


to be negotiable :; but here this bill is negoitable, tor 
if it had been indorſed, payable to J. N. J. N. might 
have brought his action on it as on a bell of exchange, 
and might have declared on the cu/tom of merchants. W hy 
then ſhould it not be before ſuch indoriement a bill of ex- 
change to the plaintiff himſelf; ſince the defendant by 
his tubſcription has ſhewn his intent to be liable to the 
payment of this money to the plaintiff or his order; 


aſſignable over, which is by. conſequence that it ſhall be 
a bill of exchange. There is no jdifference in reaſon 


between a note which ſays, ** I promiſe to pay to J. 


S. or order, &c.” and a note which ſays, ©* I pray you 
to pay to J. S. or order, &c.” they are both equally 


negotiable ; and to make ſuch note a bill of exchange, 
can be no wrong to the defendant, becauſe he, by 


ſigning the note, has made himſelf to that purpoſe a 
merchant, 2 Vent: 292, 'Sarsfield v. Witherly, and has 


given his conſent that his note ſhall be negotiated, and 


thereby has ſubjected himſelf to the law of merchants. 
But Holt, Chief Juſtice, ſaid, this note could not be a 


bill of exchange - that the maintaining theſe actions on 
ſuch notes were innovations on the rules of common 
law; and that it amounted to the ſetting up a new 


ſort of ſpecialty unknown to the common law, and in- 


vented in Lombard-/ireet, Which attempted in theſe 


matters of bills of exchange to give laws to Weſtminſter- 
Hall: that the continuing to declare on theſe notes on 
the cuſtom 'of merchants proceeded from obſtinacy, 
ſince he had always expreſſed his opinion againſt 


them, and fince there was ſo eaſy a method as to de- 


clare on a general indebitatus aſſumpſit for money lent, 


Sc. As to the caſe- of Sarsſſeld v. Witherly, he (aid, 


he was not fatisfied with the judgment, and that he 
adviſed the bringing of a writ of error. 
Gould, Juſtice, ſaid, he did not remember it had 


ever been adjudged that a note in which the ſubſcriber 
promiſed to pay, &c. to F. S. or bearer, was not a bi/l 
of exchange : that the bearer could not ſue an action on 


tuch a nde in his own name, is without doubt; and 


ſo it was reſolved between Horton v. Copgs, 3 Lev. 299. 
but that it was never reſolved that the party himſelf 
(to whom ſuch note was payable) could not have 


an action on the cuſtom of merchants: on ſuch a 37// 
but Holt, Chief Juſtice, anſwered, that it was held 
in the ſaid caſe of Horton v. Coggs, that ſuch à note 


was not a bill of exchange within the cuſtom of mer- 


chants; and afterwards, in this term it was moved 


again, and the court continued to be of opinion againſt. 


the action: and then the plaintiff's council vrged, 
that if this nate was not a bill exchange within the 
cuſtom of merchants, then the promiſe founded on it 
was void; and then it could not be intended, that any 
damage was given by the jury for the breach of it, but 


all the damages muſt be intended to have been given 
on the general indebitatus Aſumpſit. Holt, Chief Juſtice, 


ſaid, that would be true, if it had been void by reaſon 
of its being inſenſible; but this matter is ſenſible 
enough, though not ſuſhe 

therefore it cannot be intended, but that damages were 


given for it; and conſequently that judgment muſt be 


arreſted: wherefore jud . was given, chot the plain- 

tiff have nothing by' the” bill, &. by the opinion of the 
whole court. Vide Ram. vol. 2. f. 7. 
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a 6 k i be) £3 f+ 
In'an action on the caſe brought on a bill eee 
the plaintiff declared on the cm f merchants,”on à bill 
ditected to the defendant in this manner: Pray, Sir, 
pay this my finſt hill of exchange, th ſecond and third nat 
being paid; and then ſhe ys, that the bill was indorſed 
by the drawee to himſelf, in this manner, viz. that 
the drawee indorſed on that bill, the contents thereof are 
1% be paid to the plaintiff, Sc. On non afſump/it plead- 
ed, the plaintiff had a verdict. And on àã motion in ar- 
reſt of judgment, it was ſobjected, iſt. That it is not 
averred in the declaration) thut the ſecond and third. 
bills were not paid, and without ſuch averment the 
plaintiff is not intitled to have his action; for if the 
ſecond or third bill was paid, the defendant is flot 
bound to pay this bi/l; and the non-payment of it is, 
as it were, a «Ration precedent, which ought to intitle 
the plaintiff ro this action; and therefore it ought to 
be averred. But not allouelu. 
Per curiani. Though this had been ill on a demurrer, 
et it is aided by the verdict; for if the /econd or third 
bill had been paid, the jury would have found on the 
non afſumpſit« | Ade. 6 1 15 | 5 | 
The ſecond exception was, that the indorſement 
ſhewn in the declaration was not ſuch as would 
transfer the property of the bi//, and therefore the 
plaintiff was not intitled to his action. But not al- 
lowed, for it is aided by the verdict, as want of attorn- 
ment in debt for rent by the affignee of the reverſion, 
is aided by the verdi: and therefore judgment was 
given for the plaintiff. Vide Raym. vol. 2. p. 8 10. 


Eafter, 2 Ann. Anonymous. 


* 
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A bill of exchangg was drawn on . R. for 40 f. pay- 
able to C. M. or order, M. R. accepts the ſaid hill, and 
afterwards C. W. the drawer indorſes part of it to the 
plaintiff, who brought an action againſt the acceptor. 
Adjudged, that ſuch action would not lie, becauſe by 
his accepting the bill, he made himſelf liable only to 
one action for the whole, and not to ſeveral actions 
for part of the money. Vide Salk. vol. 3. p. 70. 

97 t of 4 ov : 12 4 


Eaſter, 2 thin. Lucas v. Haynes. 


' In trover for a bill of exchange, the caſe upon evi- 
dence was, that the plaintiff had a 6:11 of exchange 
drawn upon the defendant, and ſent it by J. S. to the 
defendant to get it accepted; J. S. left it with the 
defendant, and afterwards the bill being loſt, the plaig- 
tiff brought trover for it, and F. S. was now e the 
plaintiff's witneſs for this matter, and becauſe, the 
plaintiff had indorſed the bill, it was objected that J. 
$. could not be a witneſs; and this point being ſaved, 
the court were all of opinion, that the bare indorſe- 
ment, without other words purporting an aſſignment, 
does not work an alteration of the property; for it 
may ſtill be filled up, either with a receipt or an aſ- 
ſignment, and conſequently J. S. is a good witneſs. 
Vide Salk. vol. 1. p. 130. Raym. vol. 2. p. 87 1. 


Trinity, 2 Ann. Butler v. Cribs. 


Per Holt, Chief Juſtice. The words pay to me or my 
order ſo much, is a bill of exchange, if accepted, and this 
is the only way to make a 5 of exchange without aid 
of a third perſon. Vide Mod. Rep. vol. 6, p. 9. 


 Michaelmas, 2 Ann, Brough or Borough v. Perkins. 


On a writ F error brought on a judgment by de- 
fault in C. B. in an action brought againſt the drawer /: 
of an inland bill of exchange; it was objeQed in ar- 
reſt of judgment, that ſince fat. 9 M. 3. no damages 
ſhould be recovered againſt the drawer on a bill. er. 
change, without a prote/?, and therefore the adion 
could not lie, here being none. 8 

Per Holt, Chief Juſtice. The ſtatute never meant 
to deſtroy the action for want of a protef, but only to 
deprive the party from recovering intereſt and coſts, 
on an inland hdl againſt the drawer, without notice 
of non- payment by prote/t ; for that before the flat. 
there was this difference between foreign and inland 


— 


ought not to prejudice t 
Dol. 6. 5. 138. | 


| | change drawn at Ayflerdam, payable at London 


were governed by the 


rchangt &c; 


bills 'of exchange, if the bill was, foreign, one could net 
reſort to the drawer for. non- acceptance, or non- pay- 
ment, without a proteſi, and reaſonable notice thereof; 
but in caſe of:an inland bill there was no occaſion for a 
proteſt ;| but if any prejudice happened to the drawer 
for want of notice of the non-payment, Which the per- 
ſon to whom: the ill is made ought to give, the drawer 
was not liable; and the word damage in the flatute, was 


meant only of the damages the party is at in be- 


ing longer out of his money than the tenor of 
the bill purported, and not of damages for the ori- 
ginal debt; and the proteſt was brdered for the be- 
ne fit of the drawer; for if any damages. accrue to the 
drawer for want of a prote/?, that ſhall. be borne by 
him to whom the 3¼ is made; and if no damages 
 accr:«2 to him, then there is no harm done him; and 
a proteſt is only made to give formal notice that the 
Lill is not accepted, or accepted and not paid, and if in 
ſuch caſes the damage amounts to the value of the bill, 
there ſhall. be ne recovery, but otherwiſe he ought. 
not to loſe. his debt; but that ought to appear either 
in evidenee on re ne or by ſpecial pleading; 
and the act is very obſcurely and doubtfully penned, 
and we ought not by conſtruction on ſuch an act to 
take away à man's right. The whole court concurred, 
* the judgment was, affirmed. Vide Mod. Rep. vol. 
p. 80. Ft a4 5v | PITS 5 hs . 5 


Eaſter, 3 Ann. Kent v. — 

Per cun. Intereſt on a bill of exchange commences from 
the time the demand was made; and therefore if there 
was no demand made till an action was brought, the 
defendant may plead tender and refuſal, and hill ready, 
and fo diſcharge himſelf of intereſt; but if it was the 
defendant's fault that a demand could not be made, as 
if he was out of the kingdom, there want of demand 

plaintiff. Vide Mod, Rep. 
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Hut 7 dm. Fuckley ve Camphett, . 


In this action the plaintiff declared on a 370 2 K 
. bs ers” Þ 0% 
uſance, and did not ſhew what the teog ſamt were; 
therefore A os was given for the defendant, for 
the court could not take notice of ferrięn gſancrs which 
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vary, being longer in one place than another. Jide 
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In an aQtion on the caſe brought for 1707. to 5, the 
plaintiff declared on ſeveral counts, viz. iſt, On 
two bills of exchange againſt the indorſor, zdly 
On a mutuatus. 3dly, On an mmachitatus ene 
for money laid out for the uſe of the defendant. To 
this action the defendant pleaded non aſſumpſit the 
caſe on evidence appeared to be, that ohe Moor a 
goldſmith ſubler deck two notes payable to the defen- 
dant; the defendant on the igth of October indorſes 
theſe two notes, and gives them and eigbt others to 
one Zouch, to whom he was indebted : Zouch on the 
19th of Octcher, betwixt the hours of eleven and twelve, 
brought theſe notes to the plaintiffs, being goldſmiths, 
and they accepted them, and gave to Zoucbh other bills, 
and ſome money; afterwards on the ſame day, the 
plaintiffs received money on other bills of the ſaid 


Moor, and might have had the money due on theſe 


two bills, if they had been demanded; but in the 
night following about midnight Moor became inſol- 
vent, and ran away, and the queſtion was, whether 
the plaintiffs or indorſor ſhould Joſe; this 170 UL. 10 . 
The queſtion was, whether the acceptance of 


theſe 1 in ſatisfaction for ſo much money, Was a 


good diſcharge of the indorſor? | 

Holt, Chief Juſtice, held, that goldſmiths ils 
me laws and cuſtoms as 
other bulls , exchange; and every indorſement is a 
new bill, and. ſo. long as a, 4 negotiating, and 
ſuch indorſements are made, all and each of the 
indorſors are liable as a new. Wer. * 8 by, . 
law. generally, every. indotſor is equally liable I 
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firſt drawer, and cannot be diſcharged without an | 


payment, and is not diſcharged by the acceptance 
1 by the indorſee; but by the cuſtom it is 


reſtrained, vize , The acceptance is intended to be on 


this agreement, #0 wit, that the indorſee will receive 
it of the firſt drawer, if he can, and if he cannot, then 


that the indorſor will anſwer it ; as for example, if 


the fuſt drawer be i»/olvent at the time of the indorſc- 
ment, or on demand refuſes: to pay it, or cannot be 
found. And the indorfor is not diſcharged without 
adual payment, till there is ſome; neglect or default 
in the indorſee, as if he does not endeavour to receive 
it in convenient time, and then the firſt drawer be- 
comes inſolvent. . 1 8 
The 1 point was, what ſhall be thought con- 
venient time to endeavour to receive ſuch a bill? -_ 
Per Holt, Chief Juſtice. In caſe of foreign bills, he 
on whom the bill is drawn has tbree.days to pay it, and 
the indorſee of ſuch foreign bill need not demand pay- 
ment till the ſaid three days are expited; and if he on 
whom the his drawn becomes inſalvent in the ſaid 
time, the indorſor is chargeable, and after the three 
days, the indorſee may proteſt it; and it ſeems the 
ſame time ought to be allowed for inland bills, though 


it was urged that for foreign bills a longer time was re- 


quired, in teſpect the diawee was to receive advice 
trom the drawer. | a 

The Chief Juſtice in his charge to the jury ſaid, that 
what ſhould be thought convenient time, ought to be 
according to the uſage among traders in ſuch caſes, 
and on all the circumſtances, That the plaintiffs had 
ten bills delivered to them together; and that perhaps 


— 


they had other affairs that hindered them from going 


preſently to receive theſe two b://s, and that they re- 
ceived two other 6:l/s the ſame day. It was left to the 
jury to conſider, whether the time in this caſe was a 
convenient time or not; and if the plaintiff had con- 
venient time to receive his money, then to find for 
the deſendant, otherwiſe for the plaintiff. And they 
on conſideration found for the plaintiff; on which 
the plaintiff prayed to take the verdict on the indebi- 
tatus aſſumpſit. = 
Per Holt, Chief Juſtice, You cannot take the ver- 
dict on any part of the declaration, but that to which 
evidence was given, and here it will be good, if 
found on the Bt of exchange; but if the evidence be 


applicable to any other part of the declaration, you 


may take it on any. ſuch part to which the evidence 


is applicable. And becauſe Zouch had ſworn that he 


received the benefit of, and had been ſatisfied with 


the bill he took of the plaintiff, by which the defen- 


dant was diſcharged againſt Zouch, the verdict was 
taken on the zndebitatus aſſumpſit for money laid out 
for the defendant's uſe; and it ſeems the indorſement 
by the defendant to the plaintiff was good evidence of 
a requeſt to pay the ſaid money to Zouch, An excep- 
tion was taken that one ill was payable to the defen- 
dant only, without the words,-or his order, and there- 


fore not aſſignable, by the indorſement ; the Chief 
that the indorſement. of this -bi// did 


Tuſlice agre | 
not make him that drew the Sl chargeable to the in- 
dorſee; for the words, or to his order, give authority 
to the plaintiff to aſſign it by indorſement; and it is 
an agreement by the firſt drawer that he would anſwer 
it to the aſſignee; but the indorſement of a hl which 
has not the wards, or to his order, is good, or of the 
ſame effect betwixt the indorſor and indorſee, to 
make the indorſor chargeable to the indorſee. ide 
Salk, vol. ls P. 132. 75 / ; 


Michaelmas, 7 Ann · Walker v. Atwood. 


An action was brought on a Bll of exchange ; the bill 


was drawn the 8th of April, 70, on Atwood, to pay 
15 J. to Godfrey; the bill being ſhewn to Atwood, be 
promiſed to pay it the 18th of April, 1707, Aﬀter- 
wards this bill was aſſigned to Waller, who brings this 
action, and declares on the cuſtom, c. On a demurrer 


to the declaration, the defendant's council argued, 


that the Bill being to pay a ſum of money, and no day 
mentioned when it ſhould be paid, it muſt be paid on 
light ; therefore, this promiſe to pay four or five 
months after, viz. on the 3th of September, is a nc 


therefore the plainti 


231 
agreement; and conſequently the action muſt be 


founded on the new agreement, and not on the cuſtom 


of merchants. » 

Potuell, Juſtice. The cuſtom of merchants is by 
the acceptance, and a promiſe to pay at ſuch a time 
is good, and he is. bound by the cuſtom of merchants, 
by acceptance, to pay at the time appointed, and 

has declared weil on the cuſ- 
tom of merchants ; and if it ſhould not bind him on 
the cuſtom, it.would not at all, becauſe no indebitatus 
aſſumpſit lies on the acceptance. x was given 
for the plaintiff ni, by Powell, Powis and Gould. 
Holt, Chief Juſtice being abſent. Jide Mod. Rep. 
vol. 11. p. 190. 


Trinity, 9 Ann. Harvey v. Perrit. 


On an action on a promiſſory note brought againſt 
the ſecond indorſor, the plaintiff declared without an 
averment, that the money was demanded of the drawer, 
or of the firſt indorſor. Adjudged good on a motion in 
arreſt of judgment, for the indorſor charges himſelf in 
the ſame manner, as if he had originally drawn the 


bull. Vide Salk. vol. 1. p. 133. 


Trinity, 10 Ann. Louviere v. Laubray. : 


At niſi prius in London, the caſe was thus: Louviere 
uſed to furniſh Laubray with great quantities of ſtock- 
ings: Louviere drew a bill on Laubray, payable to ſuch 
a one; Laubray accepted the bill, but ſome time after 
refuſed to pay it. On this the bill was indorſed to 
d the drawer, who brings an action as in- 

orſee. | 


The queſtion was, whether the drawer of a bill 
could maintain an action as indorſee ? 


Parker, Chief Juſtice. On the evidence given to the 
court, there were effects of the plaintiff's in the hands 
of the defendant ſufficient to anſwer the B; and con- 
ſequently the acceptance of the bill was not on the ho- 
nour of the drawer, the action is therefore well 


brought: for when a merchant draws a bil/ on his 


correſpondent, who accepts it, this is payment; for 
it makes him debtor to another perſon, who may bring 
his action: this therefore is ſuch a payment as may be 
ſet off againſt a former account, and pleaded in bar of 
ſuchan action: but if there were no effects, then the 
action would not lie; for it would have been an ac- 
ceptance on honour only, and the money would be 
recovered only to be recovered again. 

N. B. It was ruled, that intereſt ſhould be paid 
from the time of the proteſt. Vide Mod. Rep. vol. 10, 
p. 37. 3 | 


Michaelmas, 11 Ann. Nickſon v. Broban. At niſi prius 


at Guildhall. 


The caſe was; a maſter ſent his ſervant, who 


was uſed to tranſact affairs of that nature for him, 


on Saturday morning, with a note drawn on Sir Stephen 
Evans, with orders to get from Sir Stephen either bank 
bills, or money, and to turn them into Exchequer notes: 
but the ſervant having ather buſineſs of his maſter's to 
tranſadt, to ſave himſelf the trouble of going to Sir 
Stephen, goes to B. and prevails on him to give him a 
bank bill for a nate on Sir Stephen; and then inveſted 
it in Exchequer notes, which he brought to his maſter, 


not letting him know but that he bad gone to Sir 


St epben . 


the queſtion was, whether this Joſs ſhould light on 
or on the maſter...  _ r 7 

Parker, Chief Juſtice, who tried the cauſe, was at 
firſt of opinion it ſhould fall on B. becauſe the ſervant 


had acted directly contrary to his maſter's order, and 


B. by furniſhing the ſervant with a bank 4, did the 
maſter no ſervice, for if be had not done it, the ſer- 
vant muſt in obedience to his maſter's order, have 
gone and received the money from Sir Stephen; and 
cited the caſe of Ward v. Evans, where it was reſolved, 
that if a ſervant ſent to receive money, takes a bill in- 
Read of it, the maſter is not bound by the act of the 
ſervant, unleſs the bill is anſwered. 2 5 

; ut 


Sir Ae Evans failing on the Mondo lowing, | 
, 
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2322 Wllls of Exchange &c. 


But one of the jury informing him that he took the 
practice to be otherwiſe, (for whether a ſervant, who 
uſed to act on the credit of his maſter, went againſt 
the orders of his maſter, was a fact that could not be 
known to a third perſon) he quitted his opinion; but 
directed the council to move the court, which was ac- 
cordingly done. | 1 | | 

And the court were of opinion, that the verdict was 
well given, and that the maſter. was chargeable, and he 
only, for a ſervant by tianſadting affairs for his maſ- 


ter, does thereby derive a general authority, and credit 


from him, and if this general authority ſhould be li- 
able to be determined for a time, by any. particular 
inſtructions or orders, to which none but the maſter 
and ſervant were privy, there would be an end of, all 
dealing but with the maſter. . | 

It was alſo agreed, that the property of the note was 
not transferred and veſted in B. but was only in nature 
of a depoſit or ſecurity to him, for there was no in- 
dorſement; nor could he have ſued on the Bi; and 
though practice cannot alter the law, yet it may ex- 
plain an agreement. 7 515 

They were likewiſe of opinion, that the maſter 
could not recover it of the ſervant, the loſs being oc- 
caſioned by a mere accident, and not by either folly 
or negligence. Vide Mod. Rep. vol. 10. p. log. 


Hilary, 1 Geo. v. Ormſion. 


In an action brought on a bill of exchange made 
payable to the order of the plaintiff, the declaration 
ſet forth, that the defendant by his acceptance became 
liable to pay it to the plaintiff, according to the cuſtom 
of merchants. To this declaration the defendant de- 
murred. 

It was urged for the defendant, that the plaintiff had 
only an authority to indorſe the 2, and then the in- 
dorſee might maintain an action; but that the plain- 
tiff was not intitled to receive the money. It was 
compared to the caſe of a deviſe that the executors 
ſhall ſell land, where the executors have only an au— 
thority to ſell, but no intereſt; and therefore immedi- 
ately on ſale, the vendee is in, not from the executors, 
but under the will. a | 

On the other ſide it was faid, if this was law, a 
multitude of bills of exchange muſt be overthrown : 
that by the cuſtom of merchants, there is no difference 
between payable to the order of ſuch a one; or payable 
to ſuch a one or order; and that the cuſtom is con- 
feſſed by the demurrer, 

Per curiam. Even in the caſe of land, a grant or de- 
viſe of the profits of land, carries the land: order 
implies property; there is no difference between having 
a power to diſpoſe of money, and having the money it- 
ſelf, What is an order, but an authority to appoiat 
the payment of it, which the plaintiff here does to 
bimſelf : therefore the plaintiff had judgment. Vide 


Med. Rep. vol. 10. p. 287. 


Eaſter, 1 Geo. Jaſſehn or Jaſceline v. Lacier or Laure. 


ror. 


On error brought on a judgment recovered in C. B. 
in an ad ion on the ca/e brought againſt the acceptor of a 
bill. of exchange, which bill was made to pay 28 J. at 
7 J. a month at monthly payments out of the drawer's 

rowing ſubſiſtence, the firſt par to be made in 
Fptember following the date of the ſaid draft: it was 
inſiſted this was no bill of exchange; for if the acceptor 
receives no pay, then he will not be liable; the court 


will take notice of the cuſtom of merchants, and it makes 


no difference whether the action is brought againſt the 
acceptor or the drawer. Now, it is eſſential to a bill of 
exchange to be negotiable, which this cannot poſſibly 
be, becauſe it is to pay on a contingency, viz. out of 


the growing ſubſiſtence ; and 4 Med. 244. was cited as a 


caſe in point to prove the above aſſertion, and that the 
declaration on this, as a 57¼ of exchange, was erroneous. 
The council for the defendant in error argued, that 
even ſuppoſing this not to be a good 4:1] of exchange, 
there was an expreſs. promiſe laid, and a ſufficient 
conſideration to ſupport it: that the drawing the 300 
was a requeſt and authority to demand the money, 


1 


. 


| 


3 3 
and that the trouble the plaintiff was at in demanding 
the money, was a good conſide ration. 

Per curium. We are all of opinion it is not a bill 
within the com of merchants ; it concerns neither 


4 


trade nor credit; it is to be paid out of the growing ſub- 
fence of the drawer ; and is not to be paid if he dies, 
or his ſubſiſtence is taken aways i 
It may never be paid, and yet the credit of the ac- 
ceptor unimpeached, and it is neither made payable to 
order, nor ſaid to be for value received; beſides, it 


does not appear, whether the party who is to receive 
it is to receive it on account ofa former debt, or as a 

gratuity, © - B 51 10 
As to the ſecond point, whether, if the Bi by the 


0 5 


cuſtom of merchants is not a good bill of exchange, it may 
not be ſupported by the promiſe? We are unani- 
mouſly of opinion that it cannot. | For that matter 
ſtands thus: by reaſon of which premiſes, ' &c. and in 


confideration thereof, he promiſed to pay, c. the word 


thereof plainly refers to the bi as ſupported by the c 
tom, and conſequently if that fails, the conſideration 
muſt do ſo likewiſe. 24 At 


The judgment of the C. B. was therefore reverſed. 


Vide Mod. Rep. vol. o. p. 294, 317. Forteſcue, p. 28 T. 
Hilary, 3 Geo. Andrews v. Franklin. 


In an action on the caſe brought on a promiſſory note 
to pay within two 23 - ſhip is her the 
declaration was on the ſtatute. 

It was inſiſted for the defendant, that this is not 
negotiable, it being on a contingency that may never 
happen, Focelyn v. Laſerre, Eaſter, 11 Geo. on a writ 
of error, was a bill to pay out of the drawer's grow- 
ing ſubſiſtence, and that was held not to be negotiable 
as a bill of exchange. 120 j 

OE curiam. Th PAY! £ 
public nature, and this is negotiable as a prom://ory note. 
The plaintiff had N Vide ET IS 


Hilary, 3 Geo. Cole v. Hawkins. 


See this caſe fully ſtated in p. 117. of this work, 
under the head Arreſt of Fudgment. F en Ot TRY 


Hilary, 1 Geo. Butler V. 227 5 F 5 


In an action on the caſe brought on a promiſory note, 
the declaration ſet forth, that the defendant aud an- 
other did jointly or ſeverally promiſe to pay, &c. on a 
demurrer it was inſiſted for the defendant, that the 
action ſhould have been ag, againſt both, 4s 

Per Parker, Chief Juſtice. The plaintiff might have 
brought it againſt either or both, for he had his elec- 
tion. If the action had been againſt both, he ſhould 
have declared as he now does; but that is not 
right in the action againſt one only. For he ſhould 
have declared generally, that this defendant by his note 
promiſed to pay, and a ſeveral note by two, would 
have been good evidence, And where there are ſeve- 
ral obligors, and one only is ſued, no mention is 
made in the declaration of the other obligors. Sup- 
poſe the note had been to pay 50. or 100/. the plain- 
tiff is intitled to either, but which is uncertain, till he 
has made his election; for he that ſpeaks in the disjunc- 
tive ſays true, if either member of the disjunctive is 


verified ; whereas he that ſpeaks in the affirmative af- 


firms both parts to be true. | 1 
The plaintiff had leave to diſcontinue on payment 
of coſts, but was refuſed to amend. Vide Stra. vol. 1. 


5. 76. } | 
Hilary, 6 Geo. Popplewell v. Wilſon” Error. 
In an aQion on the caſe on a romiſory note, entered 


into by A. to pay ſo much to B. for a debt due from 
C. to the ſaid B. it was objected, that this note be- 


ing for value received, was not within the ſtatute ; 


and. on fir? fight, the debt of another is no conſidera- 
tion to raiſe a promiſe. But the court held it to be 
within the ſtatute, being an abſolute promiſe, and every 
way as negotiable as if it had been generally for value 
received. And the judgment was affirmed, | Vide 


Strange, vol. 4. p. 264. 
2 Michaelmas, 
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 ſword-blade company; two goldſmiths notes, at three 
in the afternoon; the plaintiffs ſervant next morning 
leaves the notes with the goldſmiths, in order to have 
the money ready for him as he came back a clearing; 
it being as they proved cuſtomary for the bank and 


ſword*blade company to ſend out their notes in a-morn- 7 


ing, and then call for the money as their ſervant re- 
Synth in the evening; and the goldſmiths on receiv- 
ing, the notes always cancelled them, and got the 


for. The notes in this caſe” were brought early in 
the morning, and received and cancelled; and be- 
in the afternoon, the ſervant who 
left them — — again for the money, when the gold - 
ſmiths bad juſt ſtopped payment: on which che ſer- 
vant takes new notes of the ſame tenor and date as the 
cancelled ones he left in the morning. And becauſe 
the plaintiffs. ſervant had done nothing but what was 
uſual in leaving the zotes, inſtead of an, the money 
when he firſt called in the morning not 03 n 
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the er which N did: J tr. me er . 
p. ets or; L2 x PT. N n CG 19D k $3.47 


there 7s 7 done to a en vue 7 
tl u. 0 wy 4? 


og 


ence 92 5 the 7h 7 he | if 
8 i 


a it amounts to no wor af hag. an Kees i 


or the lay, creates 4 promiſe. 1 
| tzxo in the afternoon, 


N WS 0 257 Un 20 | 


g was 


1 
efehiarits'f bs, each of 1955 7 5 wo'of 


| - Trinity; 7 Geo. 5 2 4 W {90 
In an action on the caſe brought on a foreign bill of 


exchange,*by the indorſee a * the indotior; on a 


neral demurrer it was objected, that they bad not 
wn a demand on the drawer, on whoſe default 
only it is that the indorſor warrants: and becauſe this 
was a point unſettled, che court took time to con- 
x. ſider - -of it. = C4 
And on the ſecond argument; they delivered: their 
opinion, that in the caſe of a Foreign. bill e zxchunge,' 
2 demand on the drawer is not neceſlary. to make a 
charge on the indotſor, but the indorſee has his li- 
berty to reſort to either for the money; and donſe- 
| quently the declaration is well enough and rhe plain- 
- riff. muſt have judgment. Vid 'Serange wt: 1. 
Ly 411. 312 Us Nn 2 Fs . We JOE N 


giessen og I; CO "a a not Rong tory 
241 - 10 1 181480 ei 5 
661101 Mc, NI gal Taylor Dise lin. 19. 2 TY 2 12 
In ah sidn on e caſe, oh 1 1 . 
a ee ran, that. the "defehg 6 1 72 i 
with hls own' hand ""Excepti on e en, 
| the Gatute he ſhouls have Taid, thar' the! Oy bee 


ned the note; but the court held i it Well enough, be- 
Cauſe ſaid to 9540 wrote wich his own' Wa , and. there 


| needs 1bſcr iptiot i Kin caſe, 1 It 1 ls fy "ſu 37575 


| that his name is in any part of it. 


| 1 2 is as good as 1 promiſe to pay, ee 


Strange," uoh. 1. p. . K 88 ; 0 "OY 924 
"ov TORS Hilary, Cee. . in v. 7 Hatrifhn, 


. 4} Pots * . * : 2 14 JI of 


On the 1h of Septamber, 0 being Saturday) about 

#' gaye to Manwaring 

| payment, a mire baude figned b * * 
tins; 1 s, dated the gth of Se able to 

2 Or * ie Dietmar; dun, 3 

0 pays away the not to J. 8. Mig rg and Mertins, pai 
all Saturday and: Moniay; and dm Tugſday morning as 


8 . the ſhop was — andi bẽſore any money? 
aid, AS. came and demanded the money, due 


Mitford: ant Mettins oped, , amwari 
cede; hun log» to 7s Sund demanded ir again o 
Harriſon's ing co payiie au action bene. 
And on non e Pratt, E. I. told the jury 
that giving 0 e 2255 is not immediately payment, un- 
oo wy receiver does; ſomething! to —— . ſo, by ne- 
eng to receive the value in à reaſonable time, b 
28952 e gives eredit to the maker of a note. He left 
itito them - 1 9. hich Þ ond been an Neglect, and 
abſerved;: t INES Vu, / who 
| bad kept it eleven \not have 
A* — Dar 1 2 ⁰⁰,jõ!‚ rn 01 demanded 


Fhbe deſendant bai me Notes e were be 
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Ws Bills 6f Exthange. W 


Sadie it ſooner than 8 ng did, it appearing 

the goldſmiths were in full credit all the while. The 

jury deſired . might lt it ſpecially, and leave it 
et 


to the court, w ere was a reaſonable time; 


but the Chief Fuſtice:told them they were judges of 
that : — 2 found for the defendant, and de- 


clared it. as their opinion, that a perſon who, did nat 


demand a. go Vat note in two days, took the credut 
on himſelf. ide Strange, vol, 1. P. 5086. „ent yd) 


4 T 3 


Eofter, 5 Ge. Windbum vi ler. — Trull. 


The plaintiff brought two actions on a promiſſory 
note, one againſt the drawer, and another againſt the 
indorſor, and recovered in both. And it was moved, 
that they having tendered the principal in.one, and the 
coſts in both actions, no execution might be taken out; 
which the court ordered accordingly, and ſaid they 
would have laid the plaintiff by the heels, if be had 
taken out execution in both. Vid: Strange, vol. 1. 


p. 515. '3 [4 1111 0 
11 


Eafter, 8 Geo. Lauren v. Jacks 5 


In an action brou ought by the ſecond indorſor of a 
bill of exchange againſt the firſt, indorſot, it was held 
ſufficient to fay the drawer had not paid it, without 
ſhewing a demand. Vide Strange, ol, 1. þ. 515 K 


Michaelmas, 8 Geo. Smallꝛuood v. Vernen. 


In an action on the caſe by otiginal in this court, 
the plaintiff declared againſt the defendant as indorſor 
of a promiſſory note, and after ſetting out the note and 
indorſement, he goes on, that by virtue thereof, the 
defendant became chargeable with the payment of the 


money according to the tenor of the indorſement. The 


defendant on oyer of the original, pleads in abatement, 
that the charge againſt him ought to be according to 
the tenor of the note, and not of the indorſement: 
and the defendant's council inſiſted, that it might be, 
that the indorſement appointed the money to be paid 


at à different time from what is mentioned in the note, 


which are terms that the indorſor cannot 0 on the 
party who made the nate. | 

Per curiam. There is no occaſion to pray in all of 
that objection here, where the action is againſt the 


Indorſor; it is true he cannot lay a charge on the 


giver of the nott in a manner different from the terms 
of it; but he may charge himſelf if he pleaſes, for 
every indorſement is the lame ag waking ng à new note ; 
and if the not is payable the iſt of May, and the in- 
dorſement appoints it to be the iſt of April, as ta the 


indorſor this is a promiſſory note, payable on the iſt of 


April. If this was an àction a alnſt the giver of the 
note, there might be more in the objection. Let the 


defendant anſwer over, N bea Woh. 1b. 47! 4 a 


3 


„ 


Eafer, 9 1 * wen: ve The Bank of ab 


The plaintiff who kept caſh with the bank, on Sa- 
2 left a note with them for 30 J. on C. and they 
londay gave it to the runner, who left it at the 


ſhop in the morning, where they cancelled the nate; 


— when he called in the afternoon: for. the money ac- 
cording to his uſual practice, he found the bankers had 
ſtopped payment; whereon he took. a new net of the 


ſame tenor and date. And Ling, Chief Juſtice, told 


on jury, that it would be dangerous tb uffer Sides 


cal with notes in this manner, and Aid the Cn 
But 


45 Pleas were of that opinion in the like cafe, 
however, he adviſed them only ta find the Wee of 


ns when cancelled, on which the jury f. aud 56. 


7 pA having 92805 8 5. in _ rende 
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mon ou ed ba e defendants on the 27th 


came liable to pay that ſum of F n and bel 
liable, promiſed to pay, 2 To this 4 


jo 
 Tocutoty judgment was given for the pl 15 
7 Wit 


it depende 


5804 9 


in evidence, it ese to Che payable F 


or 120, but the indorſement 17 only. in theſe. 


\ Pray Wh pay 9h eee e 
Nee the indorſement 
to bt fc vv not agree ec the plaititiff* 

But on conſideration, the Whole court 
nion, it was well enough, chat being che 7. 
port of the indoffement, and that the Yin might 


on this have indorſed it vver to 1 . 


de the pre er order of the fir ene, 


judgment wen tor” Sox) 5laititils 
e 557. "IM oi ng hobo aged hes hy 
Eater, 10 Gow GEEK others v. PING Error. 
tn an ation « on the ca/z broug t oo owt promiles, 
ere were 5 ſeveral counts laid i the A ratien 3 A 
5 of them, the defendants 9 TOR 4555 Al 
was joined on it;! but aft 9 e en- 


ed à nolle proſe ui AS; to, them; but-t ; other was 4 
nf &Xc pls 2 e plaintiff 50 he Go 


t. 1720, at, Cc. 1 ty the cuſtom 
nere Ma made a Bill 


Hue TING 5 85 1 5 927 Ry 5 jo 7 
1945 , on. PwC bg mon by the ard bt 


in his hands belch e 5 
eren, called bing even 7 K „ mines "and 6 
ries being part of the conſideration money 4 the 


' Purchaſe of tbe manor of Me Buckland : that F. "refuſe. 


ed to accept the bil}, whereby the defendants. 


fendants demurred in. Common 
writ of enquiry Was executed, 1 | 
found, N nal judgment i "t 


jud ment of the C 
oh and Te A! 
hr they part ol 1500 2 
of exchange bur a daten bn, nt 9 5 ni | 
a principal fund, with e having it Haide lit; 
which fund, the "defendants: | prohaply dre 4 the 57d ani 
bur 19 8 es bill 1705 0 17 
ut only out of the articu] * 55 | 
bill, ſuppoſe wool Fae poet 15 2 85 
be ver 905 3 4 175 


which are tments, 0 7 
that rata, 17 a e app = 7 ® 
money for his bill „ lays th e 4 a 
my ſteward to pay you,” wa 

S. the money mentioned bus Ou 
in your hands ; the ewar . K. bio fen 50 ot 
i never can be imagine . 

ae to be ſued” 5 


ca 


BE DN Lb 
59 % %% g Ah 
caſe celin V. £ t, Eater 4 Red,. 
esc. ele * . was. Train Euler - 
regiment, pay out of m fa Srowing bft 
&c, and adj 8 Kot” an Wink wy gh the 
coutiell © IP ang the reaſon 'f that Alf eau 
a co ntingen eh; . RE 
| aid, the xe: on, WAS, 755 WK 
e e Tear ws 


a caſe" in a There's 4% 
of Smith v. Boheme, ' men es. 


the note was, I e to pay to S. ſo wks oy 
ney, or & the body of $0 SEL before le 
a day j and it was adjudged to be no negotiable wal 
within the act of 2 and 7 * action could 
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ende 1 7 8850 * 6 
\ 1 0 a be judgment w 
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| - Bills of Exchange, Ge. 


excbanye. And of this opinion was tlie court, and pro- | 
- nounced judgment for the defendant, But then it was 
Obſerved by the plaintiff's council, that there was one 


4, or order, for 1001. yalue received the plaintiff de, 
42. che note, and alſo on an i l conputaſſet, and 


leaded; a verdict was given for the 
on on aſſent c. ff was prey for the | obſer js, and the demurter win as 
che whole. © Whereupon judgment was given for the 


plaintiff, and intire damages. 
of j 
by 


not negotiable by Hat. 3 &.'4 Ann, cap. 9. for a note 


within that ſtatute muſt neceſſarily and originally im- 


romiſe to pay the money z -and therefore it was 

beld, ichaelmas 1 Geo. in the caſe of Smith v. Bo- 
heme, that a note ſigned by the defendant, whereby he 
miſed to pay ſuch a ſum of money, or render the 


body of J. S. to prifon, was not ſuch à note as that an 


action would lie on it by the ſtatute, after failure of 
rendering the body to priſon, becauſe it was not ne- 
ceſſary and originally for payment of money, but by 
matter after the a7, became a note for payment of mo- 
ney only, viz. by the body not being ſurrendered to pri- 
ſon. So bere, the defendant is not ranged ya pay the 
money to the perſon to whom it was firſt given, or to 
the indorſee; but may account for it another way, by 
having laid it out in goods for the party as a factor. 


If a man receives money for a ſpecial purpoſe, as to 


account, or to merchandize, [WIR may 15 rs this 
aſe, for any thing appearing to the contrar can- 
got be ah as a duty, till he. has ne lecke or pl 
fuſed to apply it according ts the truſt, 1 Salk, 
Poulter v. Cornwall, though it was held there good af- 
ter a verdict, becauſe the court would intend, there 
was proof to the jury that the defendant had done 
| ſomething to make himſelf an abſolute debtor ; and 
therefore, an indebitatus aſſumpſit for money received 
to account was held good after a verdict for the plain- 
tiff. It was inſiſted likewiſe, that it would bemore 
for the benefit of trade, 
notes ſhould be certain. 1 . 
Per curiam. There are no preciſe words 8 to 
be uſed in a promiſory note, or bill of exchange. R 1. 
338. Deliver ſuch à ſum of money, makes a good b;/l if 
exchange. But if the promiſory note is within the in- 
tent of the ſtatute, it is ſufficient, though it does 25 
follow the very words of the ſtatute. Now, by re- 
ceiving the value, the defendant became a debtor; and 
when he promiſes to be accountable for it to A. it is 
the ſame thing as a promiſe to pay to A. And it is the 
ſtronger, becauſe it is to be accountable to A. or order, 
which is the proper expreſſion uſed in fuch notes, and 
mentioned in the ſtatute, where it is intended the not- 
ſhould be indotſable or negotiable. ' But it would be 
an odd conſtruction, to expound the word accountable, 
ive an account, when there may be ſeveral indor- 
foe Hut if this Bote had been value received on ac- 
count, it might haye had a 7 different conſideratipn. 
Powys, Joftice, relied much on the verdi& in this 
caſe; but Forteſcue, Juſtice, Reynolds, Jultice, and 
Raymond, Chief Juſtice, were of opinion,. that if the 
note was not within the ſtatute, the verdi& could not 
help it; but the nete would be within: che ſt 


7OU uin che ftatute, 'or 
not, on the words of the note. Judgment was giverr 
for the plaintiff, V dt Rapm. Gel, 8, P. 1 6%/% ͤc523n 


Micharmat, 11 Geo. | Elliot u. CU t. 


See this caſe fully ſtated in page 155. of this work, 
under the head Aytrment, Neun 
„ 065 ISLA eee 1 204 n th HD 

Th i Gee; Pin v. Sin aun kb , 

The third indorſee of à prumiſbiry note kept: it frum 
the iſt of November to the 7th of Januury, without re- 
ceiving the value from the maker of the note; and in 
an action againſt the firſt indorſee, without notice, the 
3 was nonſuited for. this neglect. Vide Stra. 
a ” I;" 707. ol A -t IJ. nne 511 Gy Of 

"482 a 17 4 d * WKY O14 54, 4x CELLS 
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Ia an action 
mutuatus, on a demurrer to the declaration, it wa 
objected that an action of d would not lie: that be- 
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fore the ſtatute no action at all lay on che nate, (Salk; 


129.) nor did an endedivatus 


| mp/et He on a bill of ex- 
change. And'theonly : 


ſtatute is che ſume that vun before on an ,d bill of 


dgment, that this action cpuld not be maintained 
the ien as indorſee of this note, becauſe it was 


that the form of this ſort of 


1 


of Abs on two promi Yory note and on a 


1 


K 


ret 3 6 EIS 


m0 J. which 10 


* 


count on the mutuntus, and the demurrer was to 
plaintiff. Vide Strange, vol. 1. p. 680, | *& 
' | Vi, 12 Gio. Chadwick v. Allen ehe, 
On a demutrer to a declaration on the following note, 


it was held to be à note within the ſtatute, 1 do e- 
knowledge that Sir Andrew Chadwick bas delivered mo 


all the goods and notes for which 400 l. were paid him 


on account of Colonel Synge, and that Sir Andrew de- 


livered me 771 . e und bill on me for 


- » 
. 
ö | 


Vie Strange, 
TD kee nir 


1a 0 


 Michatlmas, 12 Cc. MIltinſen v. Lurtbidge. 


Im en action on the caſe brought on # 5 of exchange 
* the acceptor, it was objected, that the plaintiff 


ould not be admitted to prove the acceptance, until the 


hand wiiting of the drawet was ptoyet 7 And à diffe- 


rence was taken between this caſe, and the cafe of 'an 


action againſt the indorſor, who is liable; thongh' the 
bill is not ſigned by the perfon who is Tuppoletl to draw 
| it; becauſe an indo 


| is it! the hatute bf a new 
drawer, whereas an acceptor is not liable, unleſs the 


| bill was fairly ſigned by the drawer: Bat as to this 


Ray1.ond C. J. was of opinion, that the proof of a 
acceptance was a ſufficient acknowledgment on the 
part of the acceptor, who muſt be ſap 

the hand of his own correſpondant: but de ſaid it 
would not be concluſive evidence, and therefore if th 
defendant could ſhew the contrary, the reading tile 5. 
on behalf of the plaintiff ſhould not preclude him. 


MWbereupon the bill was read, and the queſtion came 


on the validity of the acceptance, as t6 wich the caſe 
Was thus: the bill was drawn from Neth Engla As Ke 
at 


ſum of money advanced there, to fit out a ſhip t 


had put in there, after havin 


been taken by pirates. 
The bill was drawn on the I 


ndant, Who was the 


freighter, and he living at Yhitehaven, the plaintiff ap- 
plied to a merchant in Londm, Who was his offer... 
pondant, to get him to ſend this 


Mil and another of 0, 
drawn by the ſame erfori;” aud cr this fte acht. 
He ſent both bill incloſed tothe defendant; yrho by Jet 
ter acknowledged ide receipt of tliem, and mew 
thus: The two 5 of wehen h you fone re, 

He 2 


4 * 
them; I hope to have their anſwer in K well flo 
5.1 e win pay mech, but Tjudyge 
A to take their anſwer before 1 d; which 
feque , th in anden Eye 

e may tek f payment.” In another le 
ter he writes, I have not had an opportunity of feng 
ing the %% you dur to the owners of the Ofc 


* 


cording to my promiſe.“ 


The defendant on this pa 
this action inſtſted, ee 
> only conditi 


Bu eure it from them was in favoùr of che plrintiff. 
u 


t Raymond C. 7. was of opinion, chat it Was rather | 


in favour of himſelf, a 75 
to them, it was not ineumbent on the plziatiff to ſhes 
plieativ# te tem; «nd ag to the acetjtarice, 


vol: 1. p. 648. 
* 797 9 
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a7 e e nee Mgt 
promiſes againſt him by Snee: Pargiterg and Biete 
.A. werd merchants, He. and chat 8 
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| allance due to Sir 
Andreio, I am ſtill indebted, and do promiſe to pay. 
Judgment was given for the Plaantiff. 
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on the 25th: of May, 1724, at London. c. drew: his, 
bill a alte þ a e accordin to the cuſtom of merchants, 
dated at Edinburgh, and the ſame | day directed it to 
the defendant by the name of Captain Macleod of the 
late Brigadier DBouglas's regiment of foot, and y tbat 
Bill reguired the aden gone month after date, to pay, 
to the ſaid Charles Severs or order, 9 J. 10s. for his 


uarter's half. pay from the. 24th day of June, 1724, to 


the 25th day of art following in advance, as by 
advice from the aforeſaid Jobn Dundas, that C. S. in- 
dorſed the hi payable to the plaintiffs Snee &c, for 
value received, of which afterwards, vize on the 5th day 
of June, 1724, the defendant Macleod had notice, and 
afterwards on the ſame day and year accepted it, &c, 
The defendant pleaded nan aſſumpſit, and on a trial be- 
fore Eyre C. J. in C. B. the jury found a verdict for 
the plaintiff, and 91. 10 f. damages beſides coſts; on 
hich Macleod brought this writ of error. And the 


plaintiff in error's council argued, that the judgment. 


ought to be reverſed, becauſe this was not a bill of ex- 
change, but was an-appointment, authority, .or order 
for the defendant to pay the 9/. 10s. as if a perſon deſires 
the caſhier of the bank to pay money which will grow 


due for a dividend before hand, for this is only an ap- 


pointment by an half- pay officer to the defendant, to 


pay by way of advance. In this caſe the drawer never. | 


tended to make himſelf chargeable by this Bill, for it 
is not ſaid to be for value received ; ſo that (they in- 
ſiſted) this could not be a bill of exchange as to the 2 5 
er; and if not, it cannot be ſuch as to the acceptor : 
for it muſt be a Bh of exchange, if at all, both todrawer 
and acceptor. ; And they compared it to the caſe of 
2 v. Laſerre, and the caſe of Jenney v. Herle, 
10 Geo, | | SC SSL. 
Per curiam: This bill was not payable-on a contin- 
gengy nor out of a particular fund, and is made 
paya le at all events, and payable to order, and is 
drawn on the general credit of the drawer, not out of 
the half-pay, for it is payment as ſoon as the quarter 
begins for the half pay mentioned in the bill, which 
was not to be due till three months after; accordingly 
the judgment was affirmed. . Vide Raym. vol, 2. p. 


1481. | 


Tri 15 , 13 Geo, & 1 Gee. 2. Smith v. farves and Baily. 
In an action on the caſe brought by the plaintiff as 


indorſee of a promiſſory note, againſt the defendants, 


the plaintiff declared that on the a8th day of February, 
T 75 „and long before and continually afterwards hi- 
rherte, the defendants were partners in the way F mer- 
chandizing and jointly trading for their common advan- 
tage, and that on the ſaid 28th day of February, 1725, 
at c. the ſaid William, for himſelf and the ſaid James 
bis partner, made his promiſſory nete in writing with 
his own. hand ſubſcribed according to the ſtat. c. 
bearing date the ſaid Gy and year, and delivered. it 
then and there to one P. R. by which note the ſaid 
William for himſelf and the ſaid James Baily, promiſed 
to pay to the ſaid P. or order ſeven; months after date 
of the ſaid note 367. 5 6. for value receiyed, &c,. To 
this count {there being ſeveral other counts in the de- 
claration to which the defendants pleaded non afſump- 
ſerunt) the defendants demurred generally. And the 
r N council aeg yi | wt was ant a 
negotiable note, nor indorſable to the plaintiff within 
ſtat. 38 4 * c. 9. becauſe the plaintiff not 
had by in the declaration, that the defendant iſliam 


ned the note for him and, the other defendant 


— 4 % 


Bail 5 lis Partt . 4 1450 : WE d LJ of ; 2 
5 hi 59 ae t is very good, for the e bas 
elf and 


aid, the defendant Milliam made it for himſ- 

| i ben e i with, his own hang, 
whereby be promiſed for himſelf and partner ta pa 
which ſhews ſufficiently he ſigned it for himſelf | 
7 And judgment was given for the plaintiff; 


e » Ow.s. Colon v. Sor 


'$ + % 


ſented and accepted on the sth of Feri 
nade it payable the i4th, and the three days of grace, 
ht it ta the 17th, which was on a Saturday; and the 


£3 


| _ A bill was drawn payable at ſix days ſight and prez 
| wary, ich 


! 


„ 


7 


f day s of grac 


ſaid note to the inteſtate 


TW 0 6s 14509 Reborn aun 2 
Michaelmas, 2 Geo, 2. Sir John Erestins v. Murr 
; 1' 2; 75 TR 'q £4 OT $35 05 TEE. £5 25% 3 
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acceptar ſtopt ien on the Tueſday following, be · 
e bi tendered. And on. this 

evidence it was left to the juty, who were of opinion, 
that the drawyer was diſcharged. at the end of the three. 
62. Vide Stra. vol. 2. p. S9. 5 291 Fio 


fore which. the bill was not te 


* r 4 * 
Ss 34% : 


N TU LISH ont. icht nennen 
Michaelmas, 2 Geo. 2. * v. Ovington. Idem v. 
. 4 P 1. % 7 a , N78 1 


ler. 0 7 Error. ; 


The plaintiff declared on 2 promi 2 note,” b which, 
the defendant and one 7 3. jou or-/everally, pro- 


miſed to pay. There was a-verdi& and judgment in 
C. B. for the plaintiff. - But on à uri of error, the 
judgment was reverſed for want of the plaintiff's ſhew- 


ing a title to bring a ſeparate action againſt one of the 


makers of the note; for by the preſent declaration he 
only ſays he has this, or ſome other cauſe of action. 


Vide Stra. vol. 2. P. 819. Raym. vol, 2. p. 1544. 110 20 


44 4 50 


* 


Michaelmas, 2 Geo. 2. J. Burchell, Auminiſtrator f 
5 Milliam Burobell, V. Oliver Shock. 4 1 4 3 


The plaintiff brought an action on the 2 
the defendant on a promyſfory note, wherein the plain- 
tiff declared, that the defendant 0. 8. and one 7. F-on 
the 24th of May 1725, &c. made their certain note in uri. 
ting, called a promiflory nate, ſubſcribed with their hames, 
bearing date the ſame day and years and delivered the 

V/A B. by which note the ſaid 


O, and T, jointly and ſeverally promiſed to pay to the (aid 


FW. 101 J. 125, in three months after the date of the 


ſaid note for value received of premiſes in Roſemary-lant, 
late in the poſſeſſion pt ＋ 2. . by bas of whick 
premiſes, and alſo by force of the Natute, &c. and in the 
declaration there were three other counts, but to this 
count the defendant.demurred, and ſkewed for cauſe, 
that the note ſet out in this count is not a promiſſory 
note within the ſtatute. And the plaintiff joined in de- 
murrer. But the court held it clearly to be a prom:ffory 
note within at. 3 & 4 Ann. c. 9. And judgment was 


given for the plaintiff, Vide Raym. vol. 2. p. 1545. 


* 4 
* 
4 
* #1 
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* 
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rn : * 
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William are, brought an action * the de- 
fendant Sir 1 reshine on an inland bill of exchange ; 
1 ee 5 that he on 1 of March, 17%)» 
at Waſiminſter in the county of M:ddlz/ex, made his 
bill of 1 in writing to the ſaid 0 ahn directed, 
and by the ſaid 21% requeſted the ſaid Sir Jahn on the 
10th, day of the ſaid month of arch, to pay to the 
ſaid William Murray, or order, at his manſion-houſe 
in 3 200 J. ſterling, for value in the hands of 
him the ſaid John, out of monies lent by the ſaid Wil- 
liam, that the defendant Sir Joh accepted the'bill, and 
by. reaſorr. thereof, according to the cuſtom of merchants, 
became liable to pay, Cc, and being ſo liable, pro- 


miſed to pay. the ſaid 200 J. to the- plaintiff wrap 


Sc. The defendant Eres4:ne, let judgment go agai 
him by default, and after execution of a urit of en- 
quiry, and final judgment given againſt him, brought 
this writ of error. e NES IRIEY 
The firſi exception taken by the council for the plain- 
tiff in error was, that it was not alledged, that the bill 
was drawn according to the cuſtom of merchants. 
But to this it was anſwered by the council for the 


defendant in error, and ſo reſolved by the court, that 


the law takes notice of the cuſtom of merchants, with- 
out ſetting it out ſpecially ; and if the bill as ſet out 
in the declaration appeared to be within the cuſtom of 
merchants, it was ſufſicient. Beſides, after ſetting out 
the bl and acceptance, it is Taid, by reaſon'wherzef 
according to the cuſlom of merchants the defendant be- 
low became liable, which they held was ſufficient. 
The ſecond exception was, that it was not aver 
the hill was ſigned by Mr. Murray: the third, that 
the defendant had not accepted the / by under - writ - 
ing the ſame under his hand. And fat. 9 . 3. c. 17+ 
and 3 4 Ann, 6. 9. par. 4&5, were quoted. of}. 44 
As to the ſignin it was anſwered, that it is, alledg- 
ed that the plainti þ 0208 bio Rid of evabang in writin 
to the ſaid Jeùn Ereſtine dire f %y dhe fi 


we 


oY 


U 94 


zin requeſted; which of neceſſity implies the plaintiff's 


name was wrote in the hill, elſe he could not requeſt ; 


and ſaying + he made the id in. writing, imports be 


" wrote on ſome body by his authority, which will 


he ſame thing, and imports a ſigning if it is ne- 
ecflary in caſe of inland bills of exchange. And ſuch a 


way of declaring was held fufficient in caſes of pro- 
miſory notes, where the /tat, 3 C 4 Ann. c. 9. requires 
that the party who makes the bill, or ſome rlon in- 
truſtec by him, ſhould ſign it. Mich. 7 Geo. B. R. 
Taylor v. Dobbins, and Mich. 11 Geo, B. R. Elliot v. 


bs Je fourth and laſt exception was, that the bill was 


t laid to be for value received. Bio "Ape 
"But the court held, or value in the hands of him the 
faid John, had. been ſufficient ; and the other words 
"might be rejected as ſurpluſage. And the judgment 
of the C. B was affirmed... Vide Raym. vol. 2. page 
1542, n 0 


Midi, 3 ca len eek +, Reg Lg. 


In an action on the caſe on ſeveral promiſes, the 


plaintiff in his firſt count declared that one 7. R. on 


the 8th day of Aug. 1728, He. according to the cuſtom of 


merchants made a certain bz{l of exchange, with his own 


hand, with the name of the ſaid T. thereto ſubſcribed, 
dated the ſame day and year, and directed the ſaid b:/! of 
exchange to the ſaid Roger, and thereby requeſted the 


ſaid Roger to pay to the ſaid Henry or his order 140. 3s. 


out of the fifth payment, when it ſhould become due, 


and it ſhould be allowed by the ſaid T, which was af. 


terwards accepted by the defendant, by reaſon of which 
premiſes, the defendant became liable to pay the 140. 35. 
to the plaintiff Henry, and fo being liable promiſed to 
pay Sc. Then there were other counts in the decla- 
ration, to which counts the defendant pleaded non 
aſſumpſit, &c. and to this count the defendant demur- 


red: and it was inſiſted on by the defendant's council 
that this action was not maintainable on this bill as a 


bill of exchange, according to the reſolutions in the caſes 
of Jocelin v. Laſerre, Eaſter, 1 Geo. 1. B. R. and Fen- 
ny v. Herle, 10 Geo. 1. J. R. And of that opinion 
was the court, and November 20, 1729, gave judgment 
for the defendant. Vide Raym. vol. 2. p. 1563. 


Trinity, 5 Geo. 2. Hoar v. Dacgſla. 


The note of one M. was paid to the plaintiff at twelve 


o clock on the Friday, who put it into the bank at one, 
and the next morning at ten o' clock, the runner of the 
bank carried it to the ſhop with other notes to the value 
of 26007, and left them (as uſual) to call again for the 
money: he called at eleven o'clock, and they ſaid their 
ſervant was gone to the bank. He called again at 
two o'clock; and they ſaid they were going to ſhut up, 
and refuſed. to pay: but paid ſmall notes for two hours, 
and then ſtopped. And the next morning notice was 
given to the defendant who had paid the note to the 
plaintiff. And now in an action for the money, the queſ- 
tion was, whether this was payment to the plaintiff. 
It was inſiſted for the defendant that he ſhould not ſuf- 
fer by the plaintiff's paying it into the bank, who ſent 


it with other notes; whereas if the nate had been ten- 


dered by itſelf it would have been paid. Oa the con- 
tary it was inſiſted, that if there had been no demand, 
there would have been no laches, being within a day 
after the receipt, that the goldſmith ſtopt pavment. 
Raymond, C. J. ſaid, there was no ſtanding rule, .but 
left it to the jury, who found for the plaintiff to the 
value of the note. Vide Strange, vol. 2. p. 910, | 


Trinity, '5 Geo: 2. Harris v. Benſon. 
4 | 


In an action brought againſt the drawer of an inland 
bill after an acceptance, Raymond, C. J. ruled, that for 
want of a proteſt, according to flat. 9 & 10 ,,. z. c. 17. 
the drawer could not be charged with intereſt. Then 
the plaintiff would have had it as for money lent; and 


- 


that appeared to be the conſideration of the bill; but the 
C. J. ſaid, it had never been allowed barely for money 
lent, without a nate; ſo the plaintiff had no intereſt al- 
lowed him. Vide Strange, vol. 2. p. 910. 

| 21 


; 


nan v. Fathergill, Leu. 227. Knighton; H. 
3. Lev, 311. and Anger v. Brauer - Vent. 340. were 


— 


be paid when due. 55 


which had given credit to the 


The defendant was ſued as acceptor of a bill of exchange, 


Hilary. 6 Gta, 2. Fame. Eu, & af before Nag. 
wund C. Feat Guildhall, 0.0 of 


Pe) 


if ex- 
change againſt; the acceptor, it was held not to be neceſ- 
ſary, to'prove the hand of the drawer: and the plaintiff 
reſted on the proof of the acceptances . The defendant 


[43D] 88:1. $9 $I, 
In an action brought by the indorſee of a bill » 


offered to prove it a forged. 51, by calling perſons who 


were acquainted with the hand of the drawer, and 
would ſwear they did not believe it to be his hand. But 


the C. J. would not admit this, from the danget to 
negotiable notes, and, becauſe a man might with deſi 


write contrary to his uſual methad. And he Rrongly 


inclined, that even actual proof of a forgery would not 


excuſe the defendants againſt their own-.acceptance, 
indorſee. Therefore a 
verdict as found for the plaintiff. Yide Strange, vol. 
2. p. 946. Ain 06, 1465 ee n Nn an de 


 Michaelmas, 7 Geo. 2. Thomas v. Biſbop. 
as „ ' r : parton $4 A160 18 Fiss 

See this caſe fully ſtated in page 44 of this work un 
der the hend AA -s. rent £ yin 
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Michaelmas, 8 Gro. 2. Lumley v. Palnir. 
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And on the evidence it appeared to be a parol accep- 
tance only, which the C. V ruled to be ſuſfieient, that 
being good at common law, and „at. 3 & 4 Ann. c. 
9. which requires it to be in writing in order to charge 
the drawer with damages and coſts, having a proviſo 
that it ſhall extend to-diſcharge -any remedy that/an 

perſon may have againſt the acceptors On this dire 


tion the jury found for the plaintiff. But the C. "Od | 


C. B having lately ruled it otherwiſe in the caſe o 
v. Meggot, the court was moyed for a new trial. And 
in order finally to ſettle this point, it was ordered to be 


argued: and after argument the court was of opinionz 


that the direction in the preſent caſe was right and 
agreeable to conſtant practice, and therefore ordered 


the pgſlles to be delivered to the plaintiff. Vide Strange; 


vol. 2. p. 1000. 


Eafter 9 c +. Ambroſe & al. offgner of thi fie of 
Ambroſe a bantrupt i. Cland n 


. See this caſe. fully ſtated in 198 of this work 
under the head Banbrupii. ee des ge 6 
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Trinity, 9 Geo. 2. Moore vi Paint. © | Exror!' 
: V3 Ukbat $5 5 0 RE e i 59G 25 4141.17 
On error brought on a judgment by fu in. the 
B. in an action on the taſe, on a prontiſory note, the fol- 


lowing exceptions were. taken by the plaintiff in 
pit i ee e I | 


iſt. That the declaration ĩs on the ſtatute, and yet | 


ſets out a nate within the ſtatute, for it is only a note 
payable to the plaintiff, and not to his order.. 
2dly. That no venue is laid in this caſe, where the 
promiſe was made; to ſupport which exception, Chap- 
„ee 


cited. 8 


Ear AC eee dd ei ei nen 
Hardivicte, Chief Juſtice. The firſt exception 


has been often over-ruled; and as to the- ſecond, the 
ſtatute of Jeefails of Charles helps this defect after a 


verdict, and the ſtatute for amendment of the law ex- 


ag bn . T& ir 0 LOI EROTIC DOOR 2 7 n 
he judgment was affirmed. - Vide Caſes Temp. Lord 


ends the ſtatute of Jegfailt to judgments on writs! of 


| | A _ CR ˙¹0àA 4 err 4 SP: <tins 1s 
8 1 W 47 in : + / 2 28 N 74 
TT ine JE: 3 034 CITED IJ 75 
The defendant was ſued. as indorſor of a note, and it 


was proved, that a diſcounter ſent the note to the de- 


fendant, who looked on it, and ſaid it was his hand, 
and the note (which had ſome. months to run). would 


4 po 


ardwicke, Chief Tuftice, refuſed to let the defen-- 


| dant'in to ſhew a forgery, by ſimilitude of hands, ſince: 
it would tend to deftroy all negotiation of notes and 
Bills. But he 3 inclined to allo 
| 3 | 


w proof of an actual 
| forgery 
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1d have ſhewñ its Which 
laintiff obtained a verdict. 
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26-4470: ii d 
Michdthntts; 10 Geo. 2. Hamilton v. Mackrell. Error. 
e BPO # en "2k 367 | 


the time to make ſuch an objection is at the trial of the 
eauſe; and Ld. Holt always held it neceſſary, to prove a 
demand on the drawer, for he took the indorſor to be 


Vide Caſes Temp. Lord Hardw. p. 322. on 
- Hilary, 11 Gee. 2. | Collins v. Butler At Guildhall. 


A nate was payable 9 of December, 1732. 
The drawer hut up his houſe, and. went away the 


eneral demand on the drawer is' neceſſary before the 
indorſor can be hoy Da if it was, whether in 
this caſe the plaintiff had! ſhewn ſufficient, in proving 
the. ſhutting up the houſe. 
As to the firſt point, Lee, C. J. ſaid, that a demand 
on the drawer was neceſſary, as was determined in 
C. B. Eater, 4 Geo 2. on great debate; and in this 
particular caſe, he held the plaintiff had not gone far 
enough, but ought to ſhew, that he had inquired af- 
ter the drawer, or attempted to find him out. Vide 


: » 


Strange, Vol. 2. P. 1087. rn 
Mitharlnias, 12 Ceb. 2. Tbeed v. Lovell, At Guilaball. 


When the note was delivered in, the plaintiff's name 
was on it, and the Chief Juſtice permitted it to be 
ſtruck out in court, it being only an indorſement in 
blank. Vide Strange, vol. 2. p. 113. 


Fug, 14 Geo. 2. Bevis v. Lindſll. 


In an 2 it on à promiſory note, there was judg- 
ment by * b, and on executing a writ of enquiry, 
the plaintiff did not produce the ſubſcribing witneſs, 
but offered other evidence of its veg the defendant's 
hand. And the court held, this was ſufficient, for the 
note being ſet out in the declaration is admitted, and 
the only uſe of producing it is to ſee Whether any 
money is indorſed to be paid on it. Vide Strange, 
e e, Oo eng P %%% 8 
Lafer, 14 Geo. 2. Smith v. Abbot. 

The defendant accepted a Bill of exchange to pay it 
when the goods conſigned to him, and. for. which the 
Bill was drawn, were ſold ; and the plaintiff declared 
on the cuſtom of merchants. After a verdict for the 
plaintiff, it was moved in arreſt of judgment, that 
this acceptance depending on the contingency of the 
ſale of the goods, was not within the cuſtom of mer- 
chants, or negotiable.” But the court (on conſideration) 
held it good; for though che plaintiſt might have re- 
fuſed to take ſuch an acceptance, and have proteſted 
the Bi; yet nobody can ſay he might, not oo to 


it. And it will affect trade, if faQtors ate not allowed 
to uſe this caution, hen i are drawn before they 
3% man 


£90d 
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W . Bills of Exchange, 


| p. 1195. 


1 ® . ay e 
have un opportunity to 4 iſpoſe of the 
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who is drawn on to pay at ten days ſight; may accept 


for thirty: Molloy 304. though the other might pro- 
| teſt the bill. Salt. 129. Cumb. 432. Vid Strange, 
vol. 2. P. 1 152. Fx ; > 2464 5 be. "TE 419 SIP : 
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Eater, 14 Geo. 2. Bqardeſey v. 


A promiſory note to pay money within ſo. many days 
after the defendant ſhould marry, was (on conſidera- 


tion) held not to be a negotiable note within the ſta- 


tute. Vide Strange, vol. 2. p. 1151. 


Trinity, 14 Geo. 2. Bowyer v. Bamptun. 
On a caſe ſtated at uf privs in an action brought by 


the plaintiff as indorſee of feveral promilory notes, it ap- 


peared that the notes were'given by the defendant to one 
J. C. for money by him knowingly advanced to the 
defendant to game with at dice, and that C. indorſed 
them to the plaintiff, for a full and valuable confide- 
ration, and that the plaintiff was not privy. to, or had 
any notice, that 2ny part of the money for which the 


notes were given, had been lent for the purpoſe of 


* 


gaming. 


On this a queſtion aroſe on ooh 9 Ann... 1 
feet. 1. which ſays, That all notes, where the wh 

or any patt of the conſideration is money knowingly 
lent' for gaming, ſhall he void to all intents and pur- 
poſes whatſoever,” Whether the plaintiff could main- 
tain the action againſt the defendant, And after two 


arguments, the court were of opinion he could not; 


for it is making it of ſome uſe to the lender, if he can 


pay his own debts with it; and it will be a means to 


evade the act, it being ſo very difficult to prove notice 
on aq indorſee. And though it will be ſometimes in- 
convenient to an innocent man, yet that will not be a 


ballanee to thoſe on the other fide. And the' plaintiff 
is not without remedy, for he may ſue C. on his in- 
dorſement. Vide Strange, vol. 2. p. 11585. 


Trinity, 16 Geo. 2. Bibep v. 'Chitty. At Guildhall 
In an aQion on the caſe brought on 3 bill of exchange 


againſt the defendant as acceptor, who, on 4 tende; of 
the bill, wrote, Meſirs, Caſwal and Moon, ay this 


bill when due for Thomas Chitty.” The 411! fell due on 
the 2d of January, 17441, the bankers paid till the 
19th, and on the 21ſt of January, the money was de- 
manded of the defendant. b | 


For the defendant it was inſiſted, that the plaintiff 


had given ſuch credit to the bankers, as to make it 
his Joſs ; and they compared it to the common caſe of 


a note of draught et.. „ Sree) 
For the plaintiff it was ſaid, there was no limited 


time, but that of the ſtatute of limitations, to ſue the 
acceptor ; and that the plaintiff. cannot come in as 4 
creditor of the goldſmiths, becauſe they have done no- 


thing to make themſelves liable. 


Lee, Chief Juſtice, held, that it was the loſs of the 


plaintiff, who though he might have refuſed to take 


ſuch an acceptance, yet had now agreed to it: and it 


was to all purpoſes in nature of à draught; which is 


always conſidered as actual payment, when a reaſon- 


able time to receive is elapſed. Vide Strange, vol. 2. 


Mich. 16 Gev. 2. The Eoft India Cumpany . Chun 


At half an hour after eleven in the morning of the 


18th of January, the defendant” being indebted to the 


plaintiffs, paid to their caſhier a nate of C. and MJ. 


goldſmiths, in Lombard freet, they continued to 
all notes till the next day + two; and e | 
ter they had topped payment, the company's ſervant 


came with the note. The queſtion was, who ſhould 
bear the loſs? And on examining merchants, _ 


held, that the compan had mad it t 4 by 
not Ee itcour Er eee of e , , 
| furtheſt the next morning; ſo the jury found 


* 


* Io 2 


1 » 


defendant.” Yide Strange, 80. 3. 5. 15g. 


for the 


aff Prin, 


Bills of Exchange, Ce. 23 


R Trinity, 17 Geo. 2. Banbury v. Liſſet et a. || 


The plaintiff declared on the cuſtom "of merchants 


inſt the defendants as acceptors of a b:/l of exchange ; 


and the inſtrument ran in theſe words: 


C February 1741 
1 to Mr. Richard Banbury one month phe . 


;wo hundred pounds on account of freight of the Feale Gal-| 


ley; Edward Champion; and this order ſhall be your 

ſufficient diſcharge for the ſame. | 

| Accepted for Liſſet and Gilly of Leghorne, 10 
pay as remitted from thence at uſance. | 
1+ 99.0 18th March 1741. H. Gill. 


And two objections were made by the defendant ; 
iſt, That this was not a Bi of exchange, for it is not 


ayable to order, ſo as to be negotiable; nor is it ſaid 


to be for value received. And it is only an order on 
a particular fund, like the caſe of Jenny v. Herle, and 


ſeveral merehants proved, that they did not look on it 


to be a bill of exchange; and others were of a contrary 
opinion. 1 | =} | 


change. He ſaid,” it was not in the power of the par- 
ties to make what form they. pleaſe paſs for ſuch a bill, 
it ought to be agreeable to the law of merchants : the 
rivilege ariſes from the convenience to trade, which 
is not conſulted in this caſe, And he thought it bad 
on the objection to the fund out of which it was to be 


aid: however, being a mercantile tranſaction, he 


eft it to the ſpecial jury of merchants, who found it 


to be no hi, of* exchange on the objection for want of 


value received. 16 


The ſecond objection was, that the plaintiff (ſup- 


poling it a Bill of exchange) had not ſnewn there was any 
remittance. to the defendants: and that this was not 


an abſolute acceptance, but only conditional: and fo. 


Lee, Chief Juſtice, declared he underſtood it, and left 


it to the jury. But they, finding for the defendants in 
the firſt point, gave no opinion as to this. /ide Stra. 


vl. 2. P. allet 
Trinity, 18 Geo, 2. Marſh et a Aſſignees of May, 4 
e, Bankrupt, v. Chambers. Ota FR 


| See this caſe fully Rated, in page 199. of this work, 
under the head Bankruptss i 


Michaelmas, 18 Geo. 2. "Cooke v. Colehan, 
On error from C. B. a note to pay A. or order, ſix 


weeks after the death of the defendant's father, for va- 


lue received,” was held to be a negotiable note within 


flat. 3 Aun, c. 9. for there is no contingency whereby 
it may never become payable, but it is only uncertain 


as to the time, which is the caſe of all b;/ls payable at 
ſo many days after fight. Vids Stra. vol. 2. p. 1217. 


Hilary, 19 Geo. 2. Vaughan v. Fuller. 
In an action brought on a promi/ory note by the 
indorſee againſt an indorſor, it 125 — — that the 
defendant had paid part of the money. And Lee, 
Chief Juſtice, held that ſufficient, to diſpenſe with 
the proving a demand on the maker of the note. Fide 
Stra. vol. . #8 p. 1246. | NM Ta] | bo 


Hilary, 19 Geo. 2.  Flacher v. Sandys. 


A banker's note for 500 J. was paid to the plaintiff 
after dinner, who ſent it the next morning at nine, 
when the banker had ſtopt payment: and it was held, 
that there was no laches in the plaintiff, ſo as to fix 
the loſs on him; and that in all theſe caſes, there muſt 
be a reaſonable time allowed, conſiſtent with the na- 
tans of circulating paper - credit. Vide Stra. vol. 2. p. 
124 1 * 3 2 1 3 . | 7 


Mitchaelmas, 20 Geo. 2. Robinſon v. Stone. 35 


On a writof error, it appeared to be an aQion brought 
by an inder of a promiſory note, indorſed by a wo- 
; I | i 


: 
: 
» 
: 
: 
d 


4 


4 


— ry * 


| 


4 


# , 


man as adminiſtratrix: the defendant demurred to the 


declaration, and judgment was given for the plaintiff. 


It was objeRed, that an adminiftratrix Was hot 


within the cuſtom of merchants in the caſe of bit of 


| exchange: and fat. 3 Ann, c. 9, makes notes aſſignable 
only in the ſame manner as bits of exchange are. 


er curiam. We cannot ſay this on a demurtęt. It 


ſhould have been pleaded, or found not to be within 


— 
1 


bills of exchange, drawn by Colonel 
pany, and accepted by them, payable to Mr. C. or 


nonſuit. A 


the cuſtom: and it is every day's practice to have in- 


„your dorſements made by executors.” ide Stra. vol. 2. p. 
„ off ww megane fr try ae 3s heh; Fs 
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Trinity, 41 Geo. 2. Martin v. Chauntry. 


al 


1 TH 25 9+ 208 771 74839 inn | 
I The court held on error. .braught from C. B. that a 
note to deliver up horſes and a wharfe, and pay money 
at a particular day, could not be declared on as a note 
within the ſtatute; and therefore reverſed the judg- 


ment. Vide Stra. vol. 2. p. 1271. + ie 


*44* 


boy REraty |. Michaelmas, 32 Geo. 2. "Htyhm and others v. Adamſon. 
Lee, Chief Juſtice, held it not to be a' bill of er- 


In an action on the cafe brought on an inland bill of 
exchange, drawn b K . and dir ected to V. D. dated 
the 13th of March, 1756, by which bill the ſaid R. C. 
required the ſaid . D. to pay to the defendant, or 
his order, 100/, at forty days after date, value received 
as adviſed by the ſaid R. C. which bill was indorſed 
by the defendant to the plaintiffs, and was accepted by 
the defendant, but not paid by him | 
On the trial the plaintiffs. proved, that the ſaid 
R. C. made the bill, and that the defendant indorſed it 


to the plaintiffs, that the ſaid defendant accepiad the bill, 


and afterwards refuſed payment, and that on-the'd 
it became payable, the plaintiffs carried it to be Pro- 


te/ted fot non-payment, and ſoon after brought chis 


action. ab N 23081 Bi Kalt 

It not being proved on the tial, that the drawer. of 
the Bill had 77 notice of ſuch non- payment, or that 
any demand of 'the money was made on him before 
the commencement of this action; the defendaht's 


| council cee, dt that the ation would not lie againſt 


the defendant (Who was the indenſor of the bill)-tillia 
demand of payment had been made on the dratuer, aud 
as no ſuch demand was proved by the plaintiffs, they 
ought to be non ſuited. en en e n 

he court gave a yerdict on the / count for the 
plaintiffs for 100 J. damages, and 40 f. coſts, ſubjett 
to the opinion of the court on the following caſe, 
DZ. . 71 1613 eit 
Whether in an action brought on an inland hill of 


exchange, by the indor ſee againit an indot/or, ' no evi= 


dence being given of notice to the dratuer of the hill, 
or of making any inquiry after him, was a ground of 
After hearing council for the plaintiff and defen-- 
dant, the 4 their opinion. ty off £ 
Per curiam. 
i : _ ght'by an indorſee 
againſt an indorſor, the plaintiff muſt prove à demand 
of, or due diligence to get the money from tlie ane 
(or acceptor ) but need not prove any demand of the 
drawer, And that in actions an pramiſary notes, brought 
by an indorſes againſt the indoryor, the plaintiff muſt prove 


a demand of, or due diligence to get che money from 
the maker of the note. Therefore arule was made to de- 
liver the pgſtea to the plaintiff. Jide Bur. vol. 2. f. 669. 


_ Conipany. 


On an action brought by the indpeſes on two foreign. 
Hve, on the com- 


Trinity Cen 3. Edt, and mme, v. The Kas Ila 


order, and indorſed by Mr. C. to Mr. O0. 
One. of theſe bills was by ſuch indorſement direQed 


to be paid to R. O. or order, in the cuſtomary Way 


of 4ndorſements: 


the plaintiffs, Edis and Lara, or order. 


the words, or order, were originally omitted in this 
indorſement, and afterwards put in by another hand. 


Theſe bills ſo indorſed, were by Mr. O. indorſed to 
Mr. 


e are all clearly of opinion, that in 
actions on inland bills of exchange, 
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who was to bear the Jols, 


: 
CY 


then was, 


C, or the 


ſtake- 


and the queſtion 
| whether Mr. 
plaintiffs, as the India company were, only 
e i he baia ee ehe 553 nini, 
At the trial, the defendants council gave up their 
objection to the firſt bill, and a verdict was taken for 
the plaintiffs thereon. VI nn s 
On the ſecond objection as to the ſecond, bill, a ver- 
dict was found for the defendant. | 
Ihe plaintiffs moved. for a new 


Mr. O. became inſalvent, 


trial, and obtained 


3 


"*a rule to ſhew cauſe, and after hearing council on 


| both ſides, the court gave their opinion. 


Lord 1 There ought to be a_new trial, as 


to the coſts, I think there ſhould be none given in the 

preſent caſe, for the verdict muſt be ſet aſide generally, 
not in part only. The merits were always clear for 
the plaintiffs on the ff count, and it now appears, 
that nothing remained to be tried on the ſecond. _ 
Dieniſon and Wilmot, Juſtices, concurred in opinion 

with the Chief 7 5 VVV 

Per curiam. Let the former verdict be ſet aſide, and 

a new trial be granted without coſts. Vide Bur. vel. 
Michaelmas, 3 Geo. 3. Price v. Neale. 
See this cafe fully ſtated in page 52 of this work, 
under the head 4a1ons, | Eon 


Trinity, 4 Geo: 3. Grant v. Vaughan, 


On ſhewing cauſe' why a verdict given for the de- 
fendant ſhould not be ſet aſide with coſts, and a ne 
trial be granted; the caſe appeared to be, | 
That the defendant, a merchant in London, gave a 
.caſh note on his banker to one Bicknell, a huſband of a 
ſhip of his. The note was dated, London, 22d Os- 
ber 1763, and directed to Sir Richard Agill, who was 
Paughan's banker, and was worded thus: 
. ** Pay to the ſhip Fortune or bearer” ſo much: Bick- 
nell, by ſome accident, loft this note, the perſon who 
found it, or who at leaſt was in poſſeſſion of ſuch note, 
(however the ſame might be obtained) came four days 
after the note was payable in London to the ſhop of 
Grant the plaintiff, and bought 5/7. worth of tea of 
him, and gave him this note in payment for the ſame, 


and deſired the change thereout, The plaintiff ſtep- | 


ped out to make enquiry who this Vaughan might be, 
and being informed he was a good man, and that it was 
his hand-writing, changed the ſame. | 


Vaughan being apprized that Bicknell had loſt the 


note, ſent to Sir Charles Aſgill not to pay it, and Grant 
being refuſed payment, brought his action on the caſe 
againſt Vaughan; and in his declaration inſerted 2200 
counts, viz. one on an inland bill of exchange, the other 


on an indebitatus aſſumpſit, for money had and received 


to his uſe. The cauſe was tried by a ſpecial jury, and 
a verdict found for the defendant. 4 | 
On hearing council on both ſides, the court gave 
their opinion. i ee „ 036 
Lord Mansfield. On the ſecond count in the declara- 
tion, the preſent caſe is quite clear beyond all diſpute, 
for an action, for money had and received to the 
plaintiff's uſe, may be brought by the bona fide bearer 
of a note made payable to bearer. There is no caſe 


to the contrary. It was certainly money received for 


the uſe of the original advancer of it; and if fo, it is 
for the uſe of the perſon who has the note as bearer, 
In the preſent caſe, Bictnell himſelf might certain] 
have brought this action. ' Bicknell and the plainti 
are both innocent, The law muſt determine which of 
them is to ſtand to the loſs, by /aw. it 


therefore there ought to be a new trial. 


' Wilmat, Juſtice. On the whole, I think this to be 
ainſt law, and am of opinion that it ought. 


a verdict 

to be ſet aſide. 3 | 
'Yates, . Juſtice, On the whole, I think the jury have 

_ wrong, and therefore the verd: ought to be ſet 
ide. TIRE | 


„ 


trial. Jide Bur. 3. p. 1516. 


6 


Bills of Exchange, ce. N 


falls on Bicknell, - 


Per curiam. Let the rule be made abſolute for a new | 


Eafter, 5 Ges. 3. uu and. Roſe v, Van Mitrop and 
JV 0 3 
nn Ear dk. : £19930 ann 3941 
On a rule to ſet aſide a verdict obtained againſt evi. 
* dence, the evidence given on the trial was: thus ſtated 
to the court: | SM | 
One bite, a merchant in Jreland, deſired to draw 
on the. plaintiffs, who were merchants at Rotterdam 
in Holland, for 800 l. payuble to ane Clifford, and pro- 
poſed to give them credit on a good houſe in Linder 
for their reimburſement, or any ther method of re- 
imburſement. Deen 
The plaintiffs deſired a confirmed credit on a houſe 
of rank in London, as the condition of their accepting 
the bill; Mpite names the houſe of the defendants, ag 
this houſe of rank, and offers credit on them: on 
which the plaintiffs honoured the draught, and paid 


the money, and then wrote to the defendants, deſiting 


to know whether they would accept ſuch bills, as they 


the plaintiffs ſhould in about a month's time draw on 
the ſaid defendants for 800 J. on the credit of the ſaid 
Mpite. The plaintiffs having received an aſſent from 
the defendants, accordingly drew on them. In the in- 
terim, White failed before their draught came to hand, 
or was ever drawn: the defendants gave the plaintiffs 
notice of the failure of Mphite, and ſorbid their draw. 
ing in conſequence; but the plaintiffs did notwith- 
e draw, and the eee refuſed to pay their 
On the trial, a verdi& was given for the defendants. 
After hearing council on both ſides on this rule, the 
court gave their opinion. | FAY Ca Hs 
Lord Mansfield. This is juſt the ſame thing as if 
I/hite had drawn on the defendants: payable to the 
plaintiffs, It had been nothing to the plaintiffs, whe- 
ther the defendants had effects of  hite's in their 
hands or not, if they had accepted his bill. And this 


amounts to the ſame'thing, ** I will give the bill due 


| honour,” is in effect accepting it. If a man agrees to 


do the formal part, the /aw conſiders it (as in the caſe 
of an acceptance of a bill) as if actually done. This is 
an engagement to accept the bill, if there was a neceſ- 
ſity to accept it, and to pay it when due, and they 
could not afterwards retract. It would be very de- 
ſtructive to trade, and to truſt in commercial dealings, 
if they could. There was nothing of nudum pactum, 
i. e. a void contract, mentioned to the jury; nor was 
it, I am perſuaded, in their idea or contemplation, on 
their giving their verdict. I therefore chink the point 
of /aw is with the plaintiffs. | | 
 FWilmat, Juſtice. Iam of opinion that there ought 
to be a new trial, s | 

_ Yates, Juſtice, concurred. with his brethren; -- {| 

Aſton, Juſtice. I am of opinion that there ought to 

be a-new trial. If there be ſuch a c/tom of merchants; 
as has been allzdged, it may be found by a jury; but 
it is the court, not the jury, who are to determine the 
This muſt be conſidered as a commercial tranſaction, 
and is a plain caſe ; the defendants have undertaken to 
honour the plaiatiff's draught, therefore they are 
bound to pay it. ieee 

Per curiam. Let the rule to ſet aſide the verdict, 
and for a new trial, be made abſolute. Yide Bur. 

Vol. Zo P. 1663. | | EY 


Bonds. 
— Bofter, '5 lu. & M. Bowden v. Sew. 


One Twyford was indebted to the plaintiff Bowden 
in-704 for which he was arreſted, and being in the 


| cuſtody of a ſerjeant of the mace in London, ' was diſ- 


charged at the inſtance of the defendant Shaw, by giv- 
ing a bond to the ſaid ſerjeant for the uſe of the plain- 
| tiff ; that Twyford ſhould either render himſelf, or put 
in bail at the return of the writ, or pay the plata, 
15 e e ITY: 4 1 * LO 8 70 


9 


J which not being done, the plaintiff brought an 
action of debt againſt Shaw on this bond. 

The defendant pleaded, that the officer took the 
bond under colour of his office, abſque hoe, &c. that Twy- 

»rd was at large at that time; and on a demurrer, it 
was ſaid, this was an immaterial traverſe. 

But admiting it to be ſo, the plaintiff ſnall take no 
advantage of it on 2 gengrat demurrer ; he ought to 
have demurred /pecially, and ſhewed it for eauſe. _ 

Then as to the matter, it was held, that the officer 
having taken ſuch a bond to enlarge a perſon, without 
the privity of the plaintiff, who had a power either to 
confine or let him go, it is void; and though it is 
taken to his uſe, it is within the equity of the ſtatute ; 
but it might be otherwiſe if the bond had been made to 
the plaintiff himſelf. Yide Mod. Rep. vol. 4. p. 187. 


Michaelmas, 7 W. 3. Stayner v. Baker. 


Per curiam. A bill imports it to be under the hand 


and ſeal, and not a note in writing only; a promiſe 


cannot be extinguiſhed by a bill under hand alone, 
becauſe in law it is of no higher nature. A bond is no 
ſatisfaftion of money due, though it may be of money 
before it is due. Vide Med. Rep. vol. 12. p. 86. 


Falter, 10 P. z. Cromwell or Crumwell v. Grumſaale 
fer, : or Grunſdale. 5 


In an action of debt brought againft the defendant ad- 
miniſtrator of R. Urlin for 40/1. for that the ſaid Roger, 
the 10th of Fuly, 1674, by his writing obligatory, dated the 
day and year aforeſaid, acknowledged 551 to be held and 
firmly bound to the aforeſaid George, in the aforeſaid 40 l. 
by theſe words 1 libr. payable on requeſt, the 
defendant pleaded, that it was not the act of the afore- 

ſaid R. Urlin; the jury found that one R. Urlin the 
inteflate of the aforeſaid Grumſdale, did ſeal and deliver 
a certain writing in the form of an obligatibn, in the/e 
words ; by which he bound himſelf to the ſaid Geo. 


Cromwell per mid viginti in quadrans*libr. of good and 


lawful monty of England, to which payment he bound 
himſelf, his executors, adminiſtratofs, and affigns 
firmly by theſe preſents, ſe 
the 1ſt.day of July, in the year of the reign of King 
Charles the 2d, i674, conditioned for the payment of 
20 l. 12s, on the 25th day of December next enſuing 
the date thereof, &c. e ee COPE Tg FW NTP 
And Hoh; Chief Juſtice, who delivered the opinion 
of the court, ſaid, that the bond was filly and inarti- 
ficial as could be; yet the intention of the parties 
being apparent, the plaintiff muſt have judgment ; as 
for the gizadrans libris, if there had been nothing fur- 
ther to explain it, we ſhould have made nothing of it, 


» 


but the word guadrans here being ſomething of four, 


and it appearing by the condition to be for the pay- 
ment of 20 l. we cannot underſtand it to be meant of 
any other ſum than 40 J. and if the meaning does ſuf- 


ficiently appear, we ought to conſtrue bonds and agree-" | 
ments not according to the ſtrict words, but according 


ealed with his hand and ſeal, dated 


{ 


to the intention of the parties. Sz//anta is as unintelli- 


gible as this; and ſo is 72 Th. Yo. 48. We 
have ſearched the Rolls for Dobſon v. Key's caſe, and 
find it exactly the ſame as reported in Yelv. 193, As 
to the per mid viginti, that is inſenſible, and therefore 
cannot hurt. Then as to the cujus dat. in the decla- 
ration, there is no ſuch date, as in the year of the reign, 
1674, it is a void date, and the plaintiff may alledge 
the bill to be made when he will; and though by the 
profert in this court, he has confined himſelf, yet the 
cujus datus ſhall be underſtood of the delivery, and not 
the date; cujus datus ſhall be the giving of which was, 
Sc. if it had been gerent date, it might have been other- 


wiſe, but here it 1s good enough; therefore judgment 


for the plaintiff. Vide Mod. Rep. vol. 12. p. 193. 
Michaelmas, 10 M. 3. Ree v. Needham. 


Per curiam. Judgment is a good plea in ſatisfaction 


of a bond. Vide Mod. Rep. vol. 12. Pp. 248. 
| Michaelmas, 10 W. 3. Neſfin v. Finch. 
In an action of debt brought on a bond conditioned, 


that whereas the plaintiff became bound to the defendant 
21 : - : 


- 


| 


N 


r Dr 


, P. 320. ; 


might waive the benefit © 
well as the forfeiture of a copyhold eſtate, &c, and the 

bringing of covenant was a waiver of the forfeiture: 
of the bond, and ſo a bar. | 


Bonds. . 241 
in a bond of 32 4 conditioned for. the true payment of 
26 J. on the 29th off September following; if after the 


diſcharge of the ſaid nd by the plaintiff, the de- 
fendant ſhould make the” plaintiff free of the cloth- 
— 8 company on requeſt, that then this hond ſhould 
be veid. "> 

The plaintiff ſhewed, that he had paid the 26 J. but 


the payment was not on the 29th of September, but af- 
| terwards, and that he requeſted the defendant, but 
that he had not made him free. And on demurrer, 
judgment was given for the defendant, becauſe that 


yment of the 26 J. could nat diſcharge the firſt bond, 


a 
| Le: after the day ; and therefore, the plaintiff had 


no title to ſue this bond as yet, becauſe the defendant 
was not bound to make him free of the cloth - workers 


company before the firſt bond was diſcharged, Vid. 
; Raym. vol. 1. P. 382. | 


Hilary, 11 V. z. Cage v. Acton. 


| See this caſe fully ſtated in page 206, of this work, 
under the head Baron and Feme. a has 


| * 
Michaelmas, 11 W. 3. Pierce v. Hutcheſon. 
An action of debt was brought on a bend for perform- 


ance of covenants, the defendant pleaded in bar, that for 


all the breaches till ſuch a time, he had brought cove- 


nant, and recovered damages, and that there was no 


breach ſince that time; and on demurrer, judgment 
was given for the plaintiff: for by the very plea, the 
Bond was forfeited. Ie it was objeQed, a perſon 

a forfeiture of a bond, as 


er curiam. Even in equity, it would be n@ bar till 


ſatisfaction; as if two perſons are bound in a bond, 
judgment againſt one is no diſcharge to the other, be- 


fore ſatisfaction. Vide Mod. Rep. vols 12. p. 321, 
* #3 


Michaelmas, 11 IF. z. 2 Duke of Ormind v. Ur- 


A bond was given to an officer, conditioned, that the 

plaintiff in replevin would follow the ſuit with effect; 
 afrerwards he obtained an injunction in the Zxcheguer, 
whereby the proceedings were delayed. 


Per curiam. That is no forfeiture of his bond 


5 r 
is any thing elfe, but an abſolute determination of far, 
as nonſuit, non prof. &c. Vide Mod. Rep. vol. 12. fo. 


3 20, 


Eaſter, 12 . 3. The Duke of Ormond Fo Brierly. 


A bond was taken by the bailiff of M. conditioned, : 


that if the obligor, being plaintiff in replevin, ſhould 
proſecute the ſuit with effect, &;. On yer, the de- 


fendant pleads that he did declare and proſecute the 


action till ſuch a time, as may 2 by the record; 
and that pending the ſuit, the defendant died, where- 


by it did abate by the act of God. The plaintiff re- 


plied and confeſſed the plea ; but ſaid further, that the 
defendant ſued an Engliſb bill in the Exchequer, and there 
obtained an ĩnjunction to ſtay eee whereby 
the ſuit was delayed, ſo as judgment could not be had 


till the defendant's death; and on demurrer it was 
urged for the plaintiff, that = obtaining the injunt- 

fabled. himſelf for a time, 
to proſecute the ſuit for a time; and a temporal diſa- 
bility of performing a condition is zantamount to a for- 


tion ; the defendant had di 


feiture. Ho. 400. 


1 


Per curium. He cannot be ſaid to continue the ſuit | 
with effect till nonſuiteu, retruxit, or fome other act, 


by which thete is an end of the ſuit; this Bend is in 


lieu of pledges, which the ſheriff is bound to find, and 
take, by fat. . 2. and if he failed to find pledpes 
according to that ſtatute, he would be liable to che 


avowant's damages, to be recovered by action againſt 
bim; and Where ſach pledges would not be Jiable, 
the obligor that is in lieu of them, would not be liable. 
Judgment for the defendant. Jide Mod. Rep. vol. 12, 
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Eaſter, 12 W. 3. Nils v. Bride Bridge, 


Per curiam. If a man makes a bond to 4. in truſt 
for B. and A. dies, and his executor receives the 
money; it ſhall not be aſſets. Vide Mod. Rep. vol. 


12. p. 381. | 
Michaelmas, 12 W. 3. Wall v. Grovet. 


Per curiam. If a perſon binds himſelf in a bond to 

o to a place not in being, or to do any other impoſ- 

ible thing, the obligation is ſingle ; and here the caſe 

was, one laid a wager that he would walk in ſuch a 

time to High Part corner, and the place being Hyde 

Park corner, and no aa? roar as High Park corner, 
he loſt his wager. Vide Mod. Rep. vol. 12. p. 418. 


Michaelmas, 12 V. 3. Caweth v. Phillips. 


In an action of debt on a bond brought by the plain- 
tiff as executor of the ohligee; the defendant pleaded, 
that the obligee made the defendant executor durin 
the minority of the plaintiff, and that the plainti 
became executor at his age of /eventren. The plain- 
tiff demurred. | 

Per curiam. This cannot be a ſuſpenſion of the 
action, becauſe the defendant was only executor in 
truſt for the plaintiff, during his minority. See V. 
Jones 345. Dorchefler ve Webb. Adjourned. Vide 

| | ) 


Raym. vol. 1. p. 605. 


Eafter, 13 W. 3. Holmes v. Barneham. 


In an action of debt brought on a bond, conditioned for 


the payment of 20 l. on yer it appeared to be firmly 


bound in forty liberis, inſtead of libris; yet the plaintiff 


had judgment, Vide Med. Rep. vol. 12. p. 495. 


Trinity, 13 W. 3. Ball v. Smith. 


In debt on a bond, where the defendant pleaded that 
no ſuch perſon as the plaintiff was in being, a reſbond. 
ouſter was awarded ; for after an attorney is made and 


entered on record, the defendant cannot plead ſuch a 


plea. Vide Mod. Rep. vol. 12. p. 539. 


Trinity, 13 W. 3. May v. King. 


Holt, Chief Juſtice. In debt on a ſimple contract, 
it is a good plea, that the defendant has given his 
bond for that debt, and that the plaintiff did accept it 
in ſatisfation ; or where on a general iſſue that mat- 
ter may be given in evidence ; for the bond is no pay- 
ment of the original debt, but a thing of a higher na- 
ture, which extinguiſhes it. Vide it 


p. 537. 
Trinity, 13 W. 3. Between the Pariſbes of Caiſler and 


ccles. | 


See this caſe in page 128, of this work under the 
head Aſſignments. | 


: Michaelmas, 13 W. z. Baſs v. Firmen. 


In an action of debt on a bond, made in this manner. 
Know all men by theſe preſents, that [| ————— Firmen 
7 Perth Amboy, in the province of Weſt Jerſey, am 

eld and firmly bound to the plaintiff in 80 J. of Luful 
money aforeſaid, Sc. The plaintiff demanded 80 J. of 
the money of England ; and on the defendant's plead- 
ing it was not his deed, at the trial before Holt, Chief 
Juſtice, at Guildhall, Eaſter, 13 W. z. the plaintiff 
was nonſuited ; the Chief Juſtice held, that this bond 
bound the defendant in the money of g Ferſey, not 
of England; the condition of the bond being allo for 
the payment of 40 l. of the ſaid province, And now 


the plaintiff brought a new action on this bond in the 


detinet as of foreign coin, to the value of ſo much of the 
money of England; and this term it was moved by 
the defendant's council, that the plaintiff might not 
proceed before he had paid the coſts of the former 


£ \ iy 


od. Rep. vol. 12, 


Bonds. 
nonſuit, which was oppofed by the council for the 


_ plaintiff, and denied by the court; becauſe the merits 
did not come in queſtion on the trial, on which he 


was nonſuited, but he was nonſuited only on the va- 
riance. And the ſaid rule is grantable generally only 


| in ejettment. Vide Raym. vol, 1. p. 097. 


Michaelmas, 1 Ann. Lord Wharton v. Sir Jobn Ro- 


| binſon. 


Per Holt, Chief Juſtice. If A. is bound in a bond to 
B. to pay him 20/. when B. puts in his anſwer in 
Chancery, there B. to bring an action, ought to == 
A. notice of his having put in his anſwer. Vide b 


Rep. vol. 7. p. 63. 


Hilary, 2 Ann. Orchard v. Ireland. 


The plaintiff brought an action of debt againſt the 
defendant on a bond, conditioned for the payment of 


money at a day long ſince paſt; on which the defen- 
dant's council moved, that on payment of principal, 


intereſt, and ſuch coſts as the maſter ſhould tax, 
proceedings ſhould be ſtaid in this action. The plain- 
tiff's council oppoſed it, becauſe the defendant was 
indebted to the plaintiff on a ſimple contract, to 
which the defendant threatened he would plead the 
ſtatute of limitations, it being above fix years ſince 
the debt was. contracted, and no revivor ſince; and 
therefore ſince this motion was not for a matter of 
right, but for a favour, it was in the diſcretion of the 
court, whether they would grant it or not; it was 
alſo inſiſted, that if the defendant would have equity, 


he muſt do equity, and therefore hoped the court 
would not refer this action, unleſs the defendant. 


would waive his plea of the ſtatute of limitations, or 
refer that cauſe of action to the maſter as well as the 
other. But the court granted the motion, and ſaid 
the debts were diſtin, and the plaintiff by his own 
negligence had loſt the ſimple contract debt, and it 
was not in their power to deprive the defendant of 
the benefit of the ſtatute, which the law had given 


| him. Vide Raym. vol. 2 P. 1033. 


Michaelmas, 2 Aun, Hotherſpell v. Bows, \ 
Per Holt, Chief Juſtice. If a bond is of twenty: 


years ſtanding, and no demand 93 thereen, or 
good Cauſe of ſo long forbearance ſhewn, on he paidit 
at the day pleaded, I ſhall intend it paid; a fortiors, 
on a note, if it be for any conſiderable ſum. ide 


Mod. Rep. vol. 6. p. 21. 


Hilary, 3 Ann. Wang ford Legatee of Shelly ve Wan * 
7 ford Deb tor 957 } Sow yup to Shelly, N | 


The obligee made his obligor, executor, who 
accepted of the executorſhip, by his adminiſtring, 
but died before the probate; and-if this was a 
releaſe of the debt was the queſtion: judgment had 
been given in the C. B. that it was; on which error 
was brought here, where the judgment in the C. B. 
was affirmed. Vide Mod Rep. vol. 11. p. 38. | 


Eaſter, 3 Ann. Oates v. Bromel, Bromil or Brombil. 


See this caſe fully ſtated in page 102. of this work, 
under the head, Arbitration and Award. 


Eaſter, 3 Ann. Neal v. Goulſton. 


In debt on a bond, conditioned for payment of mo- 
ney, and therefore to ſpecify in taxatien according to 
the late ſtatute. ee | 

Per Holt, Chief Juſtice. On evidence, if. the cer- 


tificate produced bears date in due time, I will not 


doubt but that it was then delivered, or now, that it 


bears but a very late date; yet if it is proved that it 


was taxed in due time, it will ſuffice : or Ja, if it has 
not been taxed in due time, yet if a tally is produced 
that a double tax has been paid for penalty, it will do: 
and the plaintiff failing in all, was nonſuited. Vide 
Med. Rep. vol, 6, p. 167. ; Fo LOGETS) 
2 Vee 1 Trinity, 


a4 
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Trinity, 3 Ann. At NM Prius. 
Per- Holt, Chief Juſtice. If a bondis for 4001. with a 


condition to pay 200 l. on ſuch a day, without men- 
tioning any intereſt to be paid for the ſame, if the 


200 J. is paid at the day, the bond is ſaved ; and though 


the money is not then paid, the obligor cannot be te- 
lieved againſt the penalty without paying intereſt, yet 
ſuch bond needs no ſpecification by the late act of par- 
liament. Vide Mod. Rep. vol. 6. p. 184. 


Michaelmas, 3 Ann. Woodcock v. Morgan. 


-bt on 4 bend, ſhe wing, that ſuch a day the de- 
36 became indebted to the plaintiff, by an obliga- 
tion in writing, without ſhewing the date of the bond, 
or ſaying it was ſealed and delivered. DER -Tes 

Per curiam. Becoming indebted by an obligation in 
writing, is enough ; but the plaint being J. com- 
plains of Morgan, of a plea, &c. without ſaying, 
which he owes, and unjufly detains. It was held ill. 


Vide Med. Rep. vol. 6. p. 306, 


Michaelmas, 3 Ann. Robert v. Harnage. 


The plaintiff declared, that the defendant became 
bound to him at Fort St. David's in the Eaft Indies, 
at London, in a bond of F. for the payment of F. 
to him, his attorney, or aſſigns: on oyer, the bond 


appearing to bear date at Fort St. David's in the 


Eaſt Indies; and the payment was to the plaintiff ?s 
attorney or aſſigns, without mentioning himſelf : and 
on demurrer to the declaration, two exceptions were 
taken. 5 
if, That the bond declared on, and that ſet out on 
the oyer, varied; the one being payment to him, his 
attorney, or afligns, and the other to attorney or 
aſſigns. „ ; | 
o which it was anſwered, that the declaration 
muſt not be according to the letter of the obligation, 
but according to the operation of the law thereon : 
as if A. binds himſelf in a ſum to B. payable to C. who 
is a ſtranger, a payment to C. is a payment to B. and 
in an action on it, the count muſt be on a bond payable 
to B. 4 Ed. 4. c. 19. 2 Keb. 81. 1 Sid. 295. 


Per curiam. If A. makes a bond to B. payable to 


ſuch perſon as he ſhall appoint; if B. does appoint 
one, payment to him, is payment to B. and if B. ap- 
points none, it ſhall be paid to B. himſelf. . 

The ſecond exception was, that the bond is ſet forth to 
have been ſealed and delivered at Fort St. David's in the 
Eaſt Indies, and therefore the date made it local; and 
by conſequence, the declaration ought to have been of 
a bond made at Fort St. David's in the Eaft Indies, at 
Hington in the county of Middleſex, or in ſuch a ward 
or pariſh in London, &c. And of that opinion was 
the court. Vide Mod. Rep. vol. 6. p. 228. 


Micbaelmas, 3 Ann. Selby v. Greene. 


The obligee made a conſiderable erazure in the con- 
dition of a bond, and after brought an action on the 


bond, and the defendant having had oyer, and the B, 
being in court, and the erazure diſcovered, the defen- 


dant pleaded it was not his deed, and notice of trial was 
given; but when the plaintiff underſtood the defen- 
dant had found out the cheat, and could prove it, he 
countermanded the notice. 28 

And it was moved on affidavits of this matter, that 
the bond ſhould remain in the cuſtody of the officer of 
the court till the cauſe ſhould be tried, for otherwiſe the 
plaintiff would ſtay till the defendant's witneſſes were 
dead, and put this forged bond in ſuit againſt him, 
when he could by no poſfibility relieve himſelf againſt 
it; and now, if he would try it by proviſo, the plain- 
tiff would be nonſuited, and might begin again. 

Per curiam. If you had denied the deed according to 
I:ymark's caſe, it is to remain in court till the cauſe 
is tried; otherwiſe it ſhall only remain for the term in 
which it was brought in; but the moſt it goes to is, 
that on an im 8 it ſhould remain in court 
till the defendant pleads : if it is by bill, the defendant 
after imparlance may crave oyer ; and therefore it muſt 


vol. 1. p. 275. 


4 = 243 
remain in court till the — put to plead, that he 


W that Caſe have gyer of it. 2 
t, Chief Juſtice, recollected Sir Solomon Swale's 


| caſe, where a deed on evidence was found not to be 


the defendant's deed, and by conſequence forged ; and 
it was infiſted on, that the court ought to cancel it: 
yet the court denied it, becauſe there might be error 
in the proceedings for which the verdict might be ſet 
aſide, and then the bond would ſtand unimpeached, and 
ſo the matter be brought in queſtion again : and there- 
fore it was 1eſolved it ſhould not be canceiled, but remain 
in the court uncancelled : and they ſaid, here the de- 
fendant's beft way would be, to carry the cauſe down 
by proviſo; and if the plaintiff would ſuffer himſelf to 
be nonſuited, whereby the ſuit will be at an end, and 
the plaintiff entitled to take his bond out of court, yet 
that nonſuit would be ſtrong evidence againſt him in 
another action to be brought thereon; or elſe he might 
have his witneſs's teſtimony perpetuated in Chan- 


cery. Vide Mod. Rep. vol. ö. p. 233. 
Michaelmas, 3 Ann. Fitz- Hugh v. Dennington. 
See this caſe fully ſtated in page 89. of this work, 
under the head Apprentice. 7 


Eafter, 4 Ann. Luttin v. Benin. 


Per curiam. . a bond to be at a certain place, 
makes it local; and ſhould the city of London hold a 
plea, if it was dated at York it would be erroneous ; 
but the making of 2 bond without dating, makes it 


| tranſitory, and it may be ſaid to be made all over Eng- 


land. Vide Mod. Rep. vol. 11. p. 52, 


Michaelmas, 5 Ann. Hacket v. Tilh. 


In an action of debt brought on a bond, conditioned 
to ſave harmleſs againſt any actions brought for any 
eſcapes, a difference was taken between a general con- 
dition, and a condition only to ſave harmleſs any 
eſcapes ſuffered by the party himſelf. Shaded 

Per Holt, Chief Juſtice. A bond to ſave a man 


| harmleſs from an unſawful act already done, is not 


void, but is an undertaking to bring him off: there is a 
difference between ſaving a man harmleſs from an ac- 
tion, and a ay gh for in ſaving harmleſs from an 
action, he mult take care it does not go to a judgment; 
for then it is no longer an action. 8 
Powell, Juſtice. If a gaoler takes a bond from a ſer- 
vant, to ſave him harmleſs from all eſcapes to be ſuf- 
fered by the ſervant, it is good. A condition may be 
good for part, and void for part; but a condition 
againſt a ſtatute, if void in any part is void in the 
whole, Stat. 23 H. 6. cap. 10. Vide Mod. 3 
11. p. 93. ta sf 


Hilary, 7 Ann. Sumner v. Ferryman. 
See this caſe fully ſtated in page 184. of this work, 


under the head Bail- bond. 


Michaelmas, 7 Ann. Wills v. Ferguſon. | 


A bond was given for 1001, with a condition, that af. 


he did not pay 59/. by ſuch a day; the bond ſhould be 


void. The court adjudged the condition to be repug- 


nant, and the bond to be ſingle. Note, in this caſe, 
Holt, Chief Juſtice, denied the caſe 39 H. 6. fol. 10. 
a. to be law. Vide Med. Rep. vol. 11. p. 199. 


| Hilary, 8 Ann. Biſhop v. Morgan. 112 03 


In an action of debt on a bond, on oyer chereof the 


defendant demurred, and ſhewed for cauſe, that the 


bond was void, being Know all men, &c. that 1. J. 8. 
am held and firmly bound to Richard Woodſtreet, 
&c. to pay to the ſaid Richard Biſhop. But the court 
held the bond: to be good, notwithſtanding the blank; 
and gave judgment for the plaintiff, Vide Mod. Reps 
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Fi Michaelmas, 8 Ann, Bull v. Clifton, 


See this caſe fully ſtated in page 181. of this work, 


under the head Bail in Error. 


Hilary, 11 Ann. Mitchell v. Reynalds. 


See this caſe fully ſtated in page 90. of this work, 


under the head Apprentice. 


Michaelmas, 12 Ann. Turner v. Goodwine 


See this caſe fully ſtated in page 129. of this work, 
under the head Aſſignments. : 


Hilary, 13 Ann. Mitchell v. Reynold. 


In an action of debt brought on a bend conditioned, 
that he nor his aſſigns ſhould keep a vidualline-bouſe, 
or vend liquor therein, or in any other place withia a 
mile of Ro/emary-lane, during twenty-one years; the 
conſideration was, the plaintiff had aſſigned his inte- 
reſt in this houſe, then a public-houſe to the defen- 
dant. 

Per curiam. The queſtion is, whether theſe bonds in 
reſtraint of trade are good, or void? We are all of opi- 
nion they are good, if they are grounded on a ſpecial 
conſideration ſet down in the bond, which makes it a, 
reaſonable contract, and the true diſtinction is not be- 
tween a bond and a promiſe, but between contracts, 
whether by bond, covenant, or promiſe, in iuch a 
conſideration as makes them reaſonable and uſeful ; 
and ſuch contracis as are without any juſt reaſon or 
conſideration ; where no conſideration is to balance 
the reſtraint of trade, thoſe are void, in what form 
ſoever the contract appears. | 

Yet there is this difference hetween bonds, not to ſet 
up a trade in a particular place, and not to ſet up a trade 
generally in any other place; ſuch are void, not be- 
cauſe one is a bond, and the other a promiſe, but be- 
cauſe nothing appears in the one but a bare reſtraint 
of trade, which may be of no uſe on one fide, and 
ſerve only the purpoſe of oppreflion. Vide Forteſcue, 


p. 296. 
Trinity, 4 Gro, Turner v. Hawkins. 


In an action of debt on a bond of 500 l. entered into 


by the defendant, who was the parſon, to the plain- 


tiff, who was the patron of Water-Neroton church, in 
Huntingtonſhire, on condition that the defendant, en the 
requeſt of the plaintiff, his heirs or aſſigns, patrons of 
this living, made to the defendant, ſhould abſolutely 
reſign ſuch rectory into the hands of the biſhop of Lin- 
'coln, which then ſhould be; the defendant pleaded, 
that the bond was given to compel him to refign, in 
caſe he would not permit the plaintiff to enjoy part 
of the glebe ; and iſſue was tendered, and a demur- 
rer. ; # 

Per curiam. Theſe bonds, though to reſign generally, 
are good, and have been allowed ſo conſtantly, and 
there are many determinations thereon, becauſe they 
may be for a good and valuable conſideration, and not 
ſimonical; as in caſe he takes a ſecond benefice, or for 
non- reſidence, and a court of equity will inſiſt on 
theſe bonds, where made for a good conſideration, ide 


Forteſcue, 5. 351. 
Michaelmas, 6 Geo. Stibbs v. Clough. 


In an aRion of debt brought on a bond, conditioned 
to perform articles, which on the plea appeared to be 
an agreement, that the plaintiff ſhould furniſh the 
defendant with ale and beer, to be ſold in his houſe at 
ſuch prices, and that he ſhould take of nobody elſe, 
but might be at liberty to take any other liquors, 
(malt-liquors only excepted): and that what ſhould not 
de paid for at the breaking up of the trade, and were 
undrawn, ſhould be taken back. And the defendant 
. pleaded performance. The plaintiff replied, that by 


the ſame articles, it was further agreed, that what 


judgment. 


the intereſt; and tl ü 
dor ſement might be admitted in evidence; for it is the 
| 1 e daily 


ſhould be drawn ſhould be paid for, and that there was 
ſuch a quantity of liquots unpaid for. On de- 
murrer, 1 | R 
It was argued for the plaintiff, that by the breach it 
did not appear that the liquors unpaid for were malt- 
id, and as other ſorts are mentioned, the plain- 
tiff ſhould have been more particular, eſpecially in the 
caſe of a bond, where he is to ſubject the defendant to 
the penalty. | | | = 
Per curiam The replication is likewiſe ill, for the 
plaintiff can only alledge new matter in the articles, 
by ſetting them out on oyer. The caſe of the African 
Company v. Maſon, was a bond, conditioned, reciting, 
that the defendant was their receiver at Bri/tol, if 
therefore he does well and truly account for all ſums 
by him received, then the bond to be void. The 
breach was, that he received ſo much money, and did 
not account for it ; and becauſe it appeared 1 the re- 
cital in the condition, to be only about tranſactions of 
a particular nature, the general aſſignment of the 
breach was held il] : ſo is 2 Saund. 411, Therefore, 
judgment for the defendant. Vide Stra. vol. 1. p. 227, 


CT after, 10 Geo. Cloud v. Nicholſon, | 


The caſe was, two were jointly bound in a bond; 
and in an action brought againſt one alone, the plain- 
tiff had a verdict; and it was moved in arreſt of judg- 
ment, that though this might have been pleaded in 
abatement of the action, yer, ſince it appears on the 
face of the record in which the end was entered, that 
the plaintiF bad no right againſt one alone, he cannot 
have judgment, | = 

The court were of opinion that it did not appear on 
the record, that the other ſigned, ſealed, or delivered 
this bond; but admitting it did appear that he ſigned 
and ſealed it, yet it does not appear that he delivered it, 


it is the bond of the defendant alone, though another is 


named therein with him, for it is not his deed withour 
the delivery. Vide Mod. Rep. vol. 8. p. 242. 


Trinity, 10 Geo. Serle or Searle, v. Barrington. 


This was an action of debt brought by an executrix 
on an old bond, for money due to the inteſtate; and 
on oyer of the bond, and the condition thereof, it ap- 
peared to be dated the gth year of . 3. (which was 


. thirty-five years ago, and thereon the defendant plead- 


ed he paid it at the day, on which iſſue was joined ; and 
at the trial, the defendant offered to prove the iſſue by 
preſumption, i. e. this being a bend of more than 
twenty years ſtanding, and no- intereſt bejng paid in 
all that time, it muſt be preſumed that the principal 
was paid on the day. 1 heh 
Now, to encounter this preſumption, the plain- 
tiff offered to give another preſumption in evidence. 
and that was, an indorſement of one year's intereſt 
after the bond was nine years old, which indorſement 
was written with the inteſtate's own hand; and whe- 
ther that ſhould be given in evidence at the trial, was 
the queſtion. It was proved, that after the death of 
the teſtator, this bond was found amongſt his papers; 
and that the teſtator was eſteemed an honeſt man. 
No evidence was given to prove whether the indorſe- 
ment was made by the obligee or obligor, or that this 
indorſement was ever ſcen by any perſon; on which 
the plaintiff was nonproſſed; and the Chief Juſtice or- 


*« 


dered, that this matter ſhould be referred by way of 2 
caſe ſtated for the opinion of the court. | 


 Porteſcue, and Raymond, Juſtices, were of opinion, 
that this caſe ought to be judicially brought into court 
by demurrer, or by ſome other proper method; for 


the plaintiff being nonſuited, there is no caule now in 


court ; ſo, whatever judgment is given will be extra- 
judicial ; and becauſe lych ndgment would not deter- 
mine the caſe, they were at firſt un willing to give any 


1 = 


It is. true, the indorſement made by the obligee 


Charges himſelt, but if the obligor ſhould get the bond 


into his e he may make as many indorſements 


as he will, and by that means wrong the obligee of all 


they were of opinion that this in- 


c 


rn = 5 7 WO 


= 
4 
& 
2 
E 
1 
3 
= 
= 
y 
Ep 
\ _ 2 
3 
Y 
| I 
A 
1 


lv practice to make ſuch indorſement on bonds, and 
cally oe at the requeſt of the obligor; and this is the 
beſt and ſureſt evidence of the payment of the money, 
becauſe acquittance and notes may be loſt, whereas 
indorſements will continue as ſo many brands on the 
bond, into whoſe hands ſoever it falls, as long as the 
original Hen, which creates the juſt charge, ſhall con- 

ue. , A. 
Pratt, Chief Juſtice, ſaid, that at-the trial he was 
of opinion, that the indorſement ou ht not to be re- 


ceived as evidence, becauſe it would leave too great a 


power in an obligee (in whoſe cuſtody the bond always 
remains) to make ſuch indorſements whenever he 
thinks proper: they may be made at any time, and ſo 
no bond can ever be preſumed fatisfied. | 


The court ſeemed clearly of opinion, that the non- | 


roceſs could not be ſet aſide, but ordered precedents 
to be ſearched. . Vide Mod. Rep. vol. 8. p. 297. 


Michaelmas, 10 Geo. Whitley v. Loftus. 
See this caſe in page 90. of this work, under the 
head Apprentice. | Pig 


Michaelnas, 10 Geo. Crofis, Executor of Curtis, 
v. Butel, the Bail of Harris, 


See this caſe uy ſtated in page 169, of this work, 
under the head Bail. | | 


Michaelmas, 12 Ges. Moreland v. Bennet, before Raym-' 
mond, Chief Juſtice, in Middleſex. 


p 


In an action of debt on a bond of thirty years ſtanding, 


the defendant pleaded he paid it at the day, and relied 
on the preſumption : the plaintiff in anſwer could only 
prove payment of intereſt two years after the time 
mentioned in the condition, but gave no evidence of 
any receipt or demand for !wenty-eight years paſt. 


The Chief Juſtice was of opinion, that this plea of 


payment at the day was to be taken as ſtrictly in this 
caſe, which went only on the preſumption, as ia any 
other caſe ; and the plaintiff having falſified the plea, 


by ſhewing a payment of intereſt two years before, it 
was not enough to ſay, the other twenty eight years 


were ſufficient to let in that preſumption, becauſe to 
have taken advantage of that, the defendant ſhould 


have pleaded on the act for amendment of the law, 


that he paid the money after the day, in which cafe 


I 
it would have been with him on this %K Vide 
8 ‚ ‚ T : 


Hilary, 13 Ges. Cheeſman v. Ramby. Error. 
On a torit of error brought on a judgment in C. B. 


on a bond conditioned not to ſet up a trade within half 
a mile of the plaintiff's now dwelling-houſe, ar any 


other houſe that ſhe, her executors, or adminiſtrators, / 


ſhould think fit to remove to, to carry on the trade of 
a linen-draper, nor inſtru or aſſiſt any other, under 
any pretence whatſoever; this was in conſideration, 


that the plaintiff was to take the defendant's wiſe as a 


hired ſervant to her, to affiſt her in the trade of a 
linen-draper, for three years, without any money, 
whereas ſhe reaſonably deſerved 100 J. with ſuch a 
ſervant ; this was a bond for 100 l. only, with condi- 
tion to pay 100 J. in caſe the condition was broken. 
Per curiam, This is a good conſideration for this 
bond, taking a ſervant without money, and in effect 
is no more than an agreement to pay what ſhe ought 
to have paid at firſt, in caſe ſhe ſet up trade, and does 
not amount to a general W becauſe it extends 
to executors, and adminiſtrators; yet, if it did, the 


breach aſſigned was, that the defendant inſtructed her 
huſband in the ſaid trade, &c. and a hend may be good | 


as to one part of the condition, and void as to the 


other part, 7 at common law. The judgment 
was affirmed.” Fide Forteſeue, p. 297. = 


Hilary, 2 Geo. 2,  Serly or Searle, v, Barrington. 


A new action was brought on the former caſe, ( ſee 
page 244. of this work) and tried at Guilaball before 
? 21 i a 


| 


f N 


bond conditioned for the payment of a groſs 


5 Bonds. | 245 


Raymond, C. J. who ſuffered the indorſement to be 
read, and the jury found for the plaintiff. Ihe deſen- 
dant tendered a bill of exceptions ; 28d a t of error 
was brought in the Exthequer Chamber, and the bill of 


exceptions returned as parcel of the record; and the 


judgment of this court was affirmed. 


In February 1730, this judgment was alſo affirmed in 


parliament. Fide Stra. vol. 2. P. 826 


Michaolmasj-2 Gen. 2. Name Tully v. Francis Spark; 
and Chriſtopher May, E æecutors of William Donaldſon. 


See this caſe fully ſtated in page 196, of this work, 


under the head Bankrupt. - 


Hilary, 6 Geo, 2. Lambert v. Branthwaitee Error. 


On a writ of error brought in an action of debt on a 


bond ; on oyer thereof, it appeared to be Held and firmly 
bound in tibenty pounds, payable to the ſame 2 Lam- 


zert. The defendant pleaded it was not his deed, and 


objeRed that there was no perſon to whom he was ſaid 
to be bound, or to whom the ſame can refer. 1 Lev. 
235. But on the authority of 3 Lev. 21. the judgment 
was affirmed. Vide Stra. vol. 2. p. 94. 


Hilary, 13 Geo. 2. Turner v. Criſp. 


In this caſe the Chief Juſtice refuſed to let the in- 
dorſement of a receipt of part. of the bond, after. the 
preſumption had taken place, to be given in evidence, 
ſaying, it differed from the caſe of Serie v. Barrington, 
where the indorſement appeared to be made before it 
could be thought neceſſary to be made uſe of to en- 


— 


counter the preſumption. Vide Stra. vol. 2. p. 827. 


Eafter, 3 Geo. 3. | Bonafous v. Rybot. | 
On a rule to ſhew cauſe why it ſhould not be re- 


ferred to Mr. Owens to compute what was due to the 


plaintiff of the ſeveral inſtalments ſtigulated by articles 
of agreement, dated the 28th of January, 1758, made 
in the defeazance of the bond, whereon this action is 


brought, and why on payment of what ſhall appear 


to be due with intereſt for the inſfalment unpaid, to- 
gether with the plaintiff's cos to be taxed, all facthec 


»# LY ” 


proceedings in this action ſhould not be ftaid. 


This rule was obtained on the ground of Hat. 40% : 
ins 


Ann. cap. 16, which engds, that if at any time pendin 
an action on any ſuch bend with a pebafty, et Jet 
fendant ſhall bring into the court where the acigt 


ſhall be depending, „all the principal money and in- 


tereſt due on ſuch hend, and alſo all ſuch cs as 
have been expended in any ſuit or ſuits in'/aw or equity 
on ſuch bond, the ſaid money ſo brought in hall be 
deemed and taken to be in fl e diſcharge 
of the ſaid bond, and the court ſhall and may giv 
judgment to diſcharge every ſuch defendant of, a 
from the ſame accordingly. _ e 
The bond on which this action was broyght, Was 4 
m 
money abſolutely at a day certain, vix. in I As 
but no notice was taken in ſuch, bend of paying t fx 
money by in/talments, nor Ty that an part 01 th 
original agreement, which ariginal agreement is dated 
l n „1758. q "en e a 
On the 26th of January, 1758, the parties' came to 
a /ubſequent agreement, 772 entered into A, met 
on that day, by which articles it is agreed between the 
Ale RF ORF LO 


- 
: 


aid plaintiff and defendant, * that the money 
be paid by inſtalments,” four of which in/lalments were 


fixed to Midſummer, 1759, Mi 1760, 9 
iſe * 445 idſummer, 1760. Mid: 


ſummer, 1761, and ummer, 1702, and the laſt at 


Midſummer, 1769, 
In theſe articles was Wane a defeazance to the 
bond of the 13th of January 4 58, in caſe the ſum 
mentioned in the condition thereof, to be payable in 
graſs at a certain day therein fixed, ſhould be paid by 
inſlalments, on the particular days ſpecified in the de- 
feazance for making the ſaid payments, if the defen- 


ant ſhould live tj all the ſaid days be paſt; otherwiſe 
the defeazan 64; WAS toe Wa. 5 bis arbnft5%-=:; 
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The defendant paid the two fr N at Mid- 
fummer, 1759 and 1760, and part of the 92 que 
at Midſummer, 1761, but totally neglected to pay that 
which became due at Midſummer, 1762, or even any 
part of it at Michaelmas, 1762, ( ſubſeguent to the laſt 
mentioned in//alment) the defendant paid to the plain» 


tiff, and the plaintiff received of him the whole in- 


tereſt then due on the whole debt, up to that time, 
including intereſt for the ſum payable at the preceeding 


Midſummer, as well as for all the remaining ſums not 


yet become payable... i a) ee 
After hearing the council on both ſides, the court 
gave their opinſoun 1» d NTE 
Lord Mansfield. The proviſo in the defeazance makes 
the whole money due on the failure of any of the pay- 
ments by inſtalments. „ \ 
The /tatute meant that in caſes of penalties by way 
of ſecurity, the clear final juſtice of the caſe ſhould 
be attained in the courts of /aw. Jurte % 7 nt 
The defzazance being dated at a ſubſequent time, and 
written on a diſtin& ſeparate paper from the bond, 
makes no difference, the difference is, the bond here is 
conditioned for the payment of a gro/s ſum then due to 
be paid at a certain. fixed day, then there is a ſubſe- 
uent agreement, made in favour of the debtor, eaſing 
Kim of that ſtipulated ſingle pay ment at that fixed day, 
and allowing him to pay it by izſlalments, provided 
that he pays it punctually on the days agreed on, and 
that he lives till they ſhall be all paſt, otherwiſe the 
agreement and defeazance to be void, and conſequently 
as the debtor has not paid the money punctualh, they 
are void, and the gro/3 ſum is due to the obligee. 
Unleſs the defendant pays the whole money, he 
cannot be relieved from the penalty, however, this 


rule muſt certainly be diſcharged, there being no 


ground to make it abſolute. 


Wilmat and Deniſon, 1 concurred with the 


Chief Juſtice, and the rule was diſcharged, with coſts 


to be paid by the defendant to the plaintiff, Yide 


Bur, vol. 3. p. 1370. 
 Michaelmas, 5 Geo. 3. Walker v. Perkins Admini- 


Arator. 


The plaintiff brought an action on a bend; on oer 


being prayed, the bond appeared to be made from 
Pilliam Perkins the inte/tate, to the plaintiff, in a 


penalty; the bond recited, that William Perkins the in- 


teſtate, and the plaintiff had agreed to live together; 
therefore he had agreed to find her meat, drink,, waſh- 
ing, and lodging, &c. and to leave her an annuity of 
60 J. a year, if he quitted her, or ſhe outlived him, 
and if they had any child, he was to take care of, and 
provide for it; but if ſhe ſhould leave him, or go to 
another man, then he ſhould not be obliged to provide 
for her any longer, or to leave her any annuity. 

The defendant pleaded that this was an agreement 
between' the plaintiff and his inteſtate, to live toge- 


ther in a ſtate of Fornication, and that ſuch a bond is 


void in law, The plaintiff replied, that ſhe was a 
virgin, and was ſeduced by the inteftate, and in con- 
fideration thereof, this ond was given to her by the 
inteſtate, and that it was à reward of her virtue: to 
this replication the defendant demurred, and the court 
gave judgment on the demurrer, f 

Lord Mansfield. This bond is the price of proſti- 
tution, for it ſhe becomes virtuous, ſhe is to 4% the 
annuity, it appears clearly on the condition, that the 
bond is il:egal and void. Therefore judgment was 
given for the defendant. Vide Bur, vol. 3. p. 1568. 


* N 1 FY — * — 


Breach. 


Micbaelmas, 1 . & M. Coleman v. Sherwin. 85 


In an action of covenant, the plaintiff declared, that 
the defendant and one J. S. demiſed to the plaintiff 
for. ſcven years, by virtue whereof he entered, and was 


— 


„ a 
* 


poſſeſſed; and the defendant and one A. by his com- 


mand, entered on the plaintiff; and that neither the 
defendant nor the ſaid J. S. had or ought to have de- 
miſed the premiſes, but at the time of the demiſe, one 


R. was ſeized in fee ; the deſendant pleaded that . | 
S. was ſeized, and had power and right to demiſe, ab/que 


hoe that R. was ſeized, &c. And abfque Boc that the 
defendant entered, and kept him out; to this plea the 
plaintiff demurred. © „ 

Per curiam. iſt, Fhere being no expreſs covenant 
the action is founded on the covenant in /aw implie 
in the word demiſerunt ; and therefore as the intereſt 
granted by that word is joint, fo is the covenant im- 
ported by it: and then the action as to this breach of 
their being not ſeized at tne time of the demiſe, ought 
to have been againſt both the leſſors, and cannot be 
maintained againſt the defendant alone: but as to the 
other breach, viz. that the defendant and one . enter- 
ed, the action is well enough brought againſt him 
only; for it is his own act, and in conſtruction each 
did demiſe, and it is a ſeveral covenant as to their own 
acts ſubſequent. 2dly, The court held, that as the 
plaintiff might well aſſign ſeveral breaches, the defen- 
dant might as well purſue and traverſe them; but 
judgment was given for the defendant, becauſe the 
action was not againſt, both the leſſors, and the plea 
was _ Show. 79. Meſme caſe. Vide Salt. vol. 
1. p. 138. | 5 a 


Eaſter, 2 W. & M. Meredith v. Alleyn. 


In an action of debt on a bottomree bond; the de- 
fendant craved oyer, and the condition was, that if 
ſuch a ſhip returned within fen weeks, and gave an ac- 
count of the profits, then, c. The defendant plead- 
ed, that the ſhip was loſt, and did not return; the 
plaintiff replied, the ſhip was not loſt, and this he 


prays may be inquired of by the country. "The. defendant 


demurred, and ſhewed for cauſe, that no breach was 
aſſigned in the replication: for the defendant's coun- 
eil urged, that without a breach, the plaintiff had no 
cauſe of action, and the condition, by craving oyer, 
is become part of the record. And he relied on 1 Saund, 
102, But the court gave judgment in this caſe for the 
plaintiff. | e 1 80 
Per Holt, Chief Juſtice. In all caſes ( that of a bond 
to perform an award excepted} if the defendant pleads 
a ſpecial matter that admits and excuſes a+ non-per- 
formance, the plaintiff need only anſwer and falſify 
the ſpecial matter alledged; for he that excuſes a 
non-performance, ſuppoſes it ; and the plaintiff need 
not ſhew that which the defendant has ſuppoſed and 
admitted: but if the defendant pleads a performance 
of the condition, though it be not well pleaded, the 
laintiff in his replication muſt ſhew a breach; for then 
e has not a cauſe of action unleſs he can ſhew on 
The reaſon of the caſe touching the award is fingle ; it 
is becauſe, though an award be-made, yer it may be 
void in whole or in part: and therefore the plaintiff 
muſt not only ſhew the award, that the court may ſee 
that there was an award, but muſt alſo ſet forth the 
breach, that it may appear likewiſe that the non- per- 
formance was of a good part of the award, and not 
of a void part thereof; for in that it need not be per- 
formed. 2 Cro. 472. But if the defendant pleads he 
did not ſubmit, and to force the plaintiff to iſſue, there 
need be no breach ſet out. 1 Sid. 290. Vide Salk. 


vol. 1. p. 138. 


Eger, 5 W.& M. Knight v. Kc. 


On a writ of error brought on a judgment in C. B. 
grounded on mutual Ad e, agree ments between 
the plaintiff and defendant, which were ſpecially ſet 
forth in the declaration; the plaintiff aſſigned for 
error, that the breach was too general, which being a 
matter of ſubſtance, the right of the action could nat 
be tried; and therefore it was not within any of the 
ſtatutes of fegfails : and to prove this, many caſes; were 
cited. But the court, after hearing council on both 
. affirmed the judgment. Jide Mod. Rep. wal. . 
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| =_ ty, 6 W.& M. Stagg v. Hind, 


In an action of covenant the plaintiff declared, that 
the defendant covenanted to pay 2 during the 
laintiff's life, at the two feaſts of Michaelmas and 
6 5. 8 d. by _ portions, and for 


"Wo | J. 
Latly dah" d. for a year at 2 
2 


},each alñigned, that 3 J. 65. 


day laſt was in arrear and unpaid ; the defendant 


4, and-objeed, that it does not appear when the 
— due; for it might be behind and un- 
aid at Lady-day, and yet might become due at 


i „or the Lady- day before. But the court 
A OP eneral demurrer, and 


d this well enough upon a | den | 
_ judgment for the Slant, Vide Salk. vol. 1. 


P. 139. FF 8 | 
Michaelmas, 7 V. 3. Smith v. Sharp. 


In an action of debt for 500 1. on articles in C. B. | 


and judgment by nil dicit, a writ of error was 


brought in this court, and the plaintiff aſſigned for 


error, that whereas the defendant was to tender a con- 


veyance to the plaintiff, his heirs, or aſſigus, the breach 


aſhgned was, that the defendant had not tendered a 


conveyance to the plaintiff, and ſo had not acted pur- 


ſuant to the covenant, by which he is to tender to tne 


plaintiff or his aſſigns. 3 Cro. 348. TE 
Per curiam. The difference is between doing a 


> 


thing to a man, or his aſſigns, and by a man or his 


aſſigns; if a thing be to be done by him or his aſſigns, 


the breach muſt be in the — that it was not 


done by him or his aſſigns. : | 
be done to a man or his aſſigns, it is ſufficient to 
aſſign for breach, it was not done to him; for an 
aſſignment ſhould. be intended te be done to the plain- 
tiff himſelf, and if he aſſigns his intereſt, then to the 
aſſignee; and if he did aſſign over his inte reſt, that 
ought to be ſhewed on the other ſide; therefore the 


judgment of C. B. was affirmed. Vide Salk. vol. I. p. 139. 


Michaelmas, 8 IW. 3. | Lockey v. Darby. . ö 


ut where a thing is to 


In an action of debt brougbt on a bond, on ger 


thereof, the condition appeared to be, that if the de- 


fendant ſhould fave the plaintiff harmleſs from all da- 


mage that might accrue to him, by the executing a 
writ of execution, that then, Cc. The defendant plead- 
ed, that the plaintiff did not execute the writ, &c. 
The plaintiff replied; iſſuably. The defendant demur- 
red. And the defendant's council argued, that the re- 


plication was ill, becauſe it had not affigned any breach, 


and therefore the plaintiff could not have judgment, for 
he ſhould have ſhewn in his replication, that ſome action 
was ſued againſt him for the execution of this writ, or 
how he was damnified by it. But not allowed. 


Per curiam. The point here in iſſue is a collateral 


matter, to which the defendant, by his plea, has in- 
veigled the plaintiff; and therefore the plaintiff is not 
obliged to ſhew a breach: for the defendant has ad- 
mitted that the plaintiff was damnified by offering this 
plea of a collateral matter. Beſides that, if the plain- 
tiff had aſſigned a breach in the replication, the defen- 
dant could not have traverſed it, becauſe it would have 


been a departure from his Bar: therefore, judgment 


was gore for the plaintiff. Vide Raym. vol. 1. 
P. 1 0 ; . ld - 


Eater, 10 W. 3. Shales v. Seignoret. 


See this caſe fully ſtated in page 150. of this work, 


under the head Aver ment. 


Trinity, 11 JV. 3. Farrow v. 3 | 


In an action of covenant brought: by the maſter 
againſt the ſervant, on a covenant not to buy or ſell 
without the maſter's leave within wo years; and breach 
aſſigned that he had, at divers days and times, between 
ſuch a day and ſuch a day, ſold to H. and to ſeveral 
other perſons unknown, goods to the value of 1001. 
on iſſue being joined, a verdia was given for the 
plaintiff, and the defendant moved in; arreſt of judg- 
ment, that the breach was uncertain as to times and 

I 


| 


/ 


perſons; und.cited caſes pro & con. viz. 3 Cro. 916. 


'2 Cro. 567, Ray. 8, 9, 10, Sty. 40. 428. 


Per Holt, Chief Juſtice. In delt on a bond to per- 


form covenants, the replication muſt ſhew a certain 


breach; but in covenant it is enough to aſſign a general 
breach. And this is certain enough; for it is ſo de- 
ſcribed, that if another action be brought, the de- 
fendant may plead a former recovery for the ſame 


cauſe, and aver this to be the ſame ſelling. 18 


Gould, Juſtice, agreed, and ſaid, that in debt for a 
penalty on a /atute, it is enough to aſſign a breach in 
this manner, becauſe every offence intitles the party 


to a diſtin& penalty; but here the action being only 


for damages, it is well enough; therefore judgment 
was given for the plaintiff. Vide Salt. vol. 1. p. 140. 


Michaelmas, $4 IW. 3. Pierce v. Hutcheſon. | 


See this caſe fully ſtated in page 241, under the head 


Bonds. 
Micbaelmas, 11 W. 3. Hamley v. Hendon. | 


In an action of covenant brought on a deed of demiſe 
by the plaintiff's teſtator to the defendant of ſeveral 


parcels of land, reſerving rent and ſuit of court; in 
which the leſſee covenanted to grind all his corn and 
grain, that he ſhould ſpend in domeſtic uſe, at the mill 
of the leſſor's manor; and breach affigned that there 
were 500 barrels of wheat ground and uſed in the 
defendant's houſe, which he did not grind at the ſaid 


mill, or any part of them ; and to this a demurrer. 


Tt was objeQed, %, that this covenant by the ope- 
ration of law, extends only to ſuch corn as ſhould 
grow on the premiſes, and it is not averred to be ſo 3 


and 1 Sid. 374 was quoted. 


Per curiam. The covenant is expreſs and general of | 
all his corn, which he ſhould grind for the uſe of his 
houſe, and nothing appears to reſtrain it againſt the 


words. But on another exception, vix. that it was not 


averred, that the corn was his at the time of the grind- 


ing, and it might be another's at the time of grinding, 


and after bought by the defendant; and ſo not within' 
the covenant, the meaning and words whereof were, 


that he ſhould grind all His corn which he ſhould uſe 
at his own houſe, at the plaintiff's mill; for the de- 


fendant might have a mill of his own, and grind ano- 


| Salk, vol. 1. p. 14 


ther's corn there, and afterwards buy it for his houſes 
Judgment was given for the defendant, Vide Mod. 


Rep. vol. 12. p. 327. 


Michaelmas, 12 V. 3. Harman v. Owdene . - 


WP) 


See this caſe fully ſtated in page 151 of this work, 
under the head averment. ty eee 


Michaelmas, 1 Ann. Tomphins v. Pincent. 


In an action of debt for rent; the plaintiff declared 


on a demiſe made the 24th day of Augu/t, 11 . Js 
of a meſſuage, habendum for ſeven years, to begin on 
the 24th day of January, the rent to be paid uarterly 

at the feaſt days of St. Michael, St. Thomas, Lady Day, 
and Midſummer, at the rent of — J. per annum; the 
firſt payment to be made at Michazlmas next; and. 


ſhewed, that —!. of the aforeſaid rent for one year, ending 
the 24th day o December, 13 W. 3. 25 in 9 "34 
whence an attion, &c. T 2 74 


this exception was taken to the declaration, that there 


is no year ending the 24th day of December, but it ends 
at St, Thomas's Day, according to the reddendum, which 
is the ziſt day of December, which the court allowed; 
for where ſpecial days of payment are limited by the- 
reddendum, the rent muſt be computed according to the 


reddendum, and not according to the habendum ; and 


the computation of rent according to the habendum is 
| only where the reddendum is general,. viz, yielding and 

paying quarterly ſo much rent; on which the plaintiff 
prayed leave to Zerriuue, which was granted. Vide 


* 
* C 


he defendant demurred : and 


Mithaelmas, 
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Michael mas, 3 Aun. Arnote ar Armit, v. Breame. 


See this caſe fully ſtated in page 103. of this work, 
under the head Arbitration and Award. | 


i Egfter, 4 Ann. Vivian v. Campion. 


The plaintiff, as heir, declared, that his anceſtor, 
by Aer voy the counterpart whereof, with the ſeal (omit- 
ting the word ſealed) of the leſſee, be brings here inta court, 
did demiſe ; and that the lefſee covenanted to repair from 
time to time, and to leave in repair, &c.and then ſhewed, 
that his anceſtors died in the ioth year of W. 3. and 
for breach aſſigned, that on the 1ſt of April, in the 


third year of the Queen, not, and for tan years before 


then, the premiſes were out of repair. After a verdict 
for the plaintiff, it was moved in arreſt of judgment, 
1ſt, That the word ſealed is wanting. 2dly, That 
art of the ten years incurred in the life of the anceſtor, 
and that this was a hard action. | 
Per Holt, Chief Juſtice. iſt. The want of ſeated is 
cured by the verdict, and the pleading over. zdly. 
If the premiſes were out of repair in the time of the 
anceſtor, and continued fo in the time of the heir, it 
is a damage to the heir: and the jury give as much 


damages as will put the premiſes in repair; but here 


by no damages are given in reſpect of the length of 
time they continued in decay; but in reſpect of what 
it will coſt at the time of the action brought to put the 

remifes in repair; therefore, for ten years, is frivo- 
ous; and this is not a hard action; and good 


damages were always given in theſe caſes, becauſe | 


the damages recovered ought to be applied to the 
repair of the premiſes. Vide Salk. vol. 1. p. 141. 


Hilary, 11 Ann. Thornicraft v. Barns 


See this caſe in page 154. of this work, under the 


Hilary, 11 Ann. Shepherd v. Maidflone. 


See this caſe fully ſtated in page 90, of this work, 
under the head Apprentices 


Hilary, 11 Ann. Hacket v. lier. Error. 


On a writ F error brought on a judgment obtained 
in C. B. on an action of covenant, the plaintiff de- 
clared, that the defendant ſold him goods for ſo much 
money, and covenanted to defend and warrant the 
goods to the plaintiff ggainſt all perſons whatſoever, and 
aſſigned for breach, that at the time of the ſale the 
defendant had neither the poſſeflion nor the property 
of the goods; to this the defendant demurred, and 
the plaintiff had judgment in the C. B. 

It was inſiſted for the plaintiff in error, that this was 


no breach of the covenant; for the intention and de-- 


ſign of the covenant was only to ſecure the poſſeſſion; 
and therefore, until an eviction, the covenant was not 
broken. Co. Lit. 365. a. Fitz. 134. a. 2 Saund. 
175. Hobart, 51. 1 Rolle Rep. 519, Moore, 175. 


Hobart, 34, 35. Dyer, 328. 


| 


% 


It was argued on the other fide, that ſince it was 


confeſſed by the demurrer, that he that ſold them had 
neither the poſſeſſion nor the property, the buyer could 
not take poſſeſſion of them, without expoſing himſelf 
to an action of trouver. 5 

The word ye in a leaſe, imports a covenant in 
law ; and in ſuc 
affign for breach, that the er had no title at the time 
of the leaſe, without ſhewing an evifion. 2 Cro. 
274. 3 od. 261. 1 Side. 178, 

Parker, Chief Juſtice. The plaintiff cannot uſe the 
goods without being liable to an action, which is a da- 


mage. If the caſe had been, that the defendant had 
had the equitable right, but another the legal one, it 


had been proper to have laid it before the court by 


pleading it. q | | 
Eyre. Juſtice. Warranty, in the nature of it, im- 


rts as well warranty of the property as poſſeſſion. 
1 Ullard, Th — 


1 Rolle 90. Warner v. Te e caſe on the word 


dimiſi is a ſtrong caſe; for that is a covenant in law; 


an action, it had been enough to 


5 
% | / 4 * 
* OR 


and if it is not neceſſary there to fet forth evic7ron, a 
Forttori not here. Therefore the judgment was affirmed. 


Vide Mod. Rep. vol. 10. p. 142. | 


Ve Clough, under the head Bomis. 


head Bonds. 


Eafter, 12 Ann. Sail v. Kitchingham. ae 


In an action of covenant, ſeueral breaches were af- 
ſigned ; but that covenant on which moſt ſtreſs was 
laid was, that the leſſee ſhould lime and dung the land 
during the term, which was fix years. 

bis ation was brought'by the plaintiff as heir at 
law to the leflee, and the breach of. | 
thus affigned, that after the deſcent of the land, he 
did not, during the term, lime and dung the land. 


It was objected for the defendant, 1ſt. That-@ve- 


nant is a perſonal action, and therefore the executors 
were the proper perſons to have brought this action; 
though they on recovering ſhall be truſtees for the heir 


at law. | | 


2dly. That the breach was not well afligned, becauſe 
the not dunging and liming fince the deſcent is no 


breach of the covenant, if it was limed and dunged ſo 


ſufficiently before that it did not need t. 
As to the firſt objection, the court were of opinio 
that this was a covenant relating to the land, and for 
the advantage of the rever/ion :. that it would have 
gone to an aſſignee without his being named in the 
covenant, which proves it to be a covenant that runs 
with the land, and attends on the reverſion; and by 
conſequence, a covenant to which the beit at law will. 
be intitled, as he is to the reverſion. As to the ſecond! 
objection, the court were of the ſame opinion. Ad. 


Journeds Hide Mod. Rep. vol. 10. p. 158. 
| Eafter, 13 Ann. The African Company v. Maſon. © 


* 


See this caſe in page 244. of this work, cited in Stubbs 


Trinity, 5 Geo. Anonymous. 


On a writ of error brought on a judgment obtained 
in C. B. on a ſcire facias, on a recognizance: taken in 
an action of debt : 1 * 


The plaintiff in error's council inſiſted that the 
breach was not well aſſigned; for though it is a gene- 


ral rule, that a breach aſſigned in the very words of the 
condition is a good aſſignment: yet that rule does not 
hold where the words are by law interpreted contrary 
to their natural ſignification, which is the caſe here. 
For the words of the condition are, that he ſhould ren- 
der himſelf in execution of the judgment ; which 
words, in their natural ſenſe, import an act, which it is 
impoſſible for the bail to do, for it is the principal only 
that can render himſelf in execution of the judgment; 
ſo that the meaning of the words in this caſe muſt be, 
to render himſelf in order to execution. And there- 
ſore, the pleading ſhould not have been in the very 
words of the condition, but in ſuch words as are ex- 
preſſive of that ſenſe, in which the words of the con- 


dition are, by operation of law, to be underſtood. 


This objedtion was over- ruled by the court, who 
were all of opinion, that the words in the pleading 
muſt be underſtood in the ſame ſenſe as when uſed 
in the condition of the recognizance. 115 

It was then urged for the plaintiff in error, that 
there were variances between the /cire facias and the 
recognizances. | 

The council for the defendant acknowledged, that 
there were variances, and material ones; but inſiſted 


that the plaintiff could not now take advantage of 


them, becauſe he had not, by demanding oyer of the: 
recognizance in the court below, made it part of the 


record, and ſo brought it before this court; and as it 


ſtands now, the recognizance is no part of the re- 


cord. | 


And of this opinion was the court, and gave judg- 
ment ni for the defendant in error, Yide Mod. Rep. 


{ vol. 10. p. 444. 


Aichaelmar, 6 Geo. Stills v. Clough. 
See this caſe in page 244 of this work, under the 
2 Fo Michaelmas, 


the covenant was 


Error. 


See; 


Michadlnas, s Geo. Arber vi mal. Error. 


Gee this caſe fully tated In page 213. of this work, 
under the head Baron and Fems. tage 


Eafter, 10 Geo. Knight v. Cambridge. @ 3] 


On a tofit rer brought on à judgment in C. B. 
in an action brought on a policy of inſurance. againſt 
the perils of the fea, winds, pirates, and barratry of the 
maſter. : | 


The declaration laid for breach, that the ſhip; was 
Joſt by the fraud and negligence of the maſter ; on non 
a/ſumpfit pleaded, a caſe was made at the trial for the 
opinion of the court, which ſhewed the policy of in- 
ſurance which infured the ſhip againſt all loſſes and 
misfortunes, and againſt barratry; and then ſhewed 
that the ſhip was loſt by the wilful fraud and direct 
negligence of the maſter; and whether ſuch loſs was 
within the policy was the queſtion ? : 

Per curiam. Every neglect of the maſter is not with- 
in this policy; and if he had run away with the ſhip, 
or embezzled the goods, the merchant may have his 
action againſt him; but yet, he may provide againſt 
him in another manner, vzz. by inſuring his ſhip and 

oods to ſecure himſelf againſt all acts of barratry ; 
or it is reaſonable that merchants, who venture a 
large ſhare of their ſtocks, Thould ſecure themſelves in 
what manner they think proper againſt the barratry 
of the maſter, and all other frauds. Of | 

„ Barrattry is a word of more extenſive ſignification 
cc than only to include the maſter's running away 
« with the ſhip: it may well include the loſs of the 
« ſhip by his fraud or negligence,” DOE 
A breach aſũgned in the words of the covenant is 
& good, as here by the . the maſter had been 
« good: but it is e 1% d to aſſign the breach in 
« words tantamount. here is the difference be- 
« tween running away with the ſhip, and ſinking it?” 
The judgment was affirmed, Jide Mod. Rap. val. 8. 
p. 230. E gf | 


, * 1 * N opt | | 
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Mithaelmas, 11 Geo, Andrews v. Paradiſe 


ur it | A judgment in C. B. 
in an action of covenant in an indenture to lead the 
uſes of a fine,” wherein the cognizor covenanted, that 
the cognizee ſhould quietly | enjoy, Oc, and that he 
would not do any thing to male/t; hinder, or prevent 
him, (the cognizee) or a zor any occupiers of 
theirs, in the quſet po eſſion of enjoyment, of the 
lands, &c. but that the defendant had moleſted him, &c. 
The pear an pleaded, that he had done nothing 
to moleſt, hjnder, or prevent the cognizee, or his wife, 


2. 33 „ 

The plaintiff replied, and affigned 4 Beach, for 
that he was ſeized of a cloſe in ſuch a field, beinz 
parcel of the lands purchaſed under this fine and eon- 
veyance, and that there. was a /ane leading rough | 
this cloſe, through which lane the plaintiff * a way 
to the eloſe, and that the defendant, a after- 
wards, did erect a gate a croſz that way, whereby the 
plaintiff *s tenant was obſttucted in the quiet pofleſ- | 
hon and enjoyment of the aforeſaid cloſe, & TY 

On mr to this replication, the plaintiff had 
judgment in G. B. and on this. writ ꝙ error, it 
was inſiſted that the Judgment ſhould be reverſed, 
for that the replication was only argumentative. of; an 
obſtruQioniy G. — the plain iff 's tenant was 
obſtruQed;' whereas the" pleating ſhould bave been 
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On a writ of error brought on 
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Per curiam. An action lies agaiüſt à common carrier 
for refuſing to carry money; if he does not pflign a 
particular reaſon for it. Vid Mod: Rep. wil. 12. 


— 
Py : 


5. 3. | 
mi, 7 W. 3. Dalftm v. Fanſon; 


See this, caſe fully ſtated in page 21 of this Work, 
under the head Actions. 1 _ „ 


'| Eafter, 14, V 3. Lane v. Sir R. Citton and Sir 25 
1 


Frantland, Poftmaſters General. Entered Eafter, 
V. 3. Roll. 403. ; . 52 ts, 5 


In this cafe, Holt, Chief Juſtice, laid, a common car- 
rier may refuſe to admit goods into 5 warehouſe be- 
fore he is ready to take his journey; but an action 
will lie againſt him if big e we not loaded, and 

he refuſes to take a packet proper to be ſent by a car- 
rier. But if the carrier's horſes are loaden, X44 action 
would not lie for ſuch refuſal ; for one that has: 5 
profeſſion of public employment, is bound by the 
utmoſt extent of that employment to ſerve the public. 
A carrier is liable in reſpect of his reward, and nat 
of the hundred's being anſwerable over to him; 
the hundred is liable by the /atute of Wincheſter, 
but he was fo at common law; and the reaſon, why 
robbery did not excuſe him, was becauſe it might be 
by conſent and combination, earried on in ſuch a 
manner, that no proof could be had of it. Yide Raym. 
vol, 1. p. 052. Mod. Rep. vol. 12. p. 484. 


Eafter, 1 Ann: Shinner vn Upſhaw, At Guildhall. 


The plaintiff brought an action of trover againſt the 
defendant, who was a common carrier, for goods de- 
livered to him to carry, Sc. On not guilty -pleadedz 
the defendant gave in evidence, that he offered to de- 
liver the goods to the plaintiff, if he would pay him 
his hire; but that the plaintiff refuſed, Ar. and theres 
fore he retained them. And it was ruled by Holl 
Chief Juſtice, that a aarrier may retain the goods fot 
his hire; and on direction, the defendant had a ver- 
dict given for him. Vide Raym. vol. 2. p. 75 ũ2. 

\ * ; r 0 MIL] 


Trinity, 1 An. Taylor v. — 


It was ruled by Holt, Chief Juſtice; en a fra at 
niſi prius, at Hereford, on the 4th of Auguft, t Anm that 
if goods are delivered to a carrier; and he does not de- 
liver them according to the direction given him; on 


a demand of the goods from him, and refuſal by him 


te deliver them, trover lies againſt bim; or an action 
on the 7aJe Ties ãgainſt him on the cuſtom. But if the 
goods are delivered to a ſervant of the carrier, or to his 
warehouſe keeper, and the are not delivered, Sc. an 
action of trover does not lie agdinſt the carrier, c. 
without an actual converſion by him. Vide Raym. 
vol. 2. p. 793», Wt, mm 2 ont 14 int 


Aaſter, 2 Ann. York v. Gretnaugh, Wo 


1 In this. caſe. which was an action of repleving 
Holt, Chief , Jaſtice, cited the caſe. of the Breiter 
carrier, where A. ſtole. goods and delivered them 
to the carrier, to be. carried tq Exeter, the right 
owner finding the goods in pofleſtion. of the carrier 


.X 
| demanded them of him, on which the carrier refuſed 
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8 ROWE; 7 LOL ta deliver them, without being paid, for the carriage. 
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The owner brought an action of trover, and it Was 


© LILIES 4 7 » * 4 * : . + 5 . 7 

_ held he might juſtify the detaining againſt the right 
] owner. for the carriage ; fot when 4, brought them ta 
him, he Was obliged to receive and carry them; and 


755 re ſince the law compelled him to carry them, 
WII 


| Carriage. Vid Rm. vol 
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Trinity, 2 Ann. _ Coggs v. Bernard. 


See this caſe fully lated in page 189. of this work, 


under the head Bailment. 


Trinity, 6 Ann. Savage v. Walthew.. on 
See this caſe in page 36. of this work, under the 


Midhaelnas, 5 Geo. Amies v. Stevens. 


The plaintiff put goods on board the defendant's - 


hoy, who was à common carrier, coming through 


bridge, by a ſudden guſt of wind the bey ſunk, and 


the goods were ſpoiled. The plaintiff inſiſted that the 
defendant ſhould be liable, it being his careleſſneſs in 
going through at ſuch a time; and offered ſome evi- 


dence, that if the hoy had been in good order, it 


would not have ſunk with the ſhock it received, and 
from thence inferred the defendant anſwerable for all 
accidents, which would not have happened to the 


goods in caſe they had been put into a better hoy. 


But the Chief Juſtice held the defendant not an- 
ſwerable, the damage being occaſioned by the act of 
God. For though the defendant ought not to have 


ventured to ſhoot the bridge, if the general bent of the 


weather had been tempeſtuous : yet this being only a 


- fudden guſt of wind, had intirely differed the caſe: . 


and no carrier is obliged. to have a new carriage for 
every journey ; it is ſufficient if he provides one, 
which, without any extraordinary. accident, (ſuch 
as this was} will probably go the journey. Vide Stra. 


vol. I, P. 128. 


; Hilary, 12 Geo, The Eaſt India Company v. Pallen. 


In an action brought againſt the defendant as a com- 
mon carrier, on an undertaking to carry for hire on the 
River Thames from the ſhip to the company's wate- 
houſes; on the evidence it appeared, the defendant was 


a common lighterman, and that it was the uſage of the 


company on the unſhipping of their goods, to put an 
officer, who is called a ſurveyor, on board the lighter, 
who, as ſoon as the lading is taken 4n, puts the com- 
pany's lock on the hatches, and goes with the goods 
to ſee them ſafe delivered at the company's warehouſe, 
It appeared to be done ſo in this caſe, and part of the 
s were loſt. FINES | . 
The Chief Juſtice was of opinion this differed from 
the common caſe, this not being any truſt repoſed in 
the defendant; and the goods were not to be conſider- 
ed as ever having been in his poſſeſſion, but in the 
oſſeſſion of the company's ſervant, who hired the 
b hter to uſe himſelf. He thought therefore the 
action was not maintainable, ſo the plaintiffs were 
nonſuited. Vide Stra. vol. 1. p. 690. | 


Certificate. 


Trinity, 1 Ann. The Qusen v. Clerk. 


Per Holt, Chief Juſtice. If a judge who tried a 
cauſe, be ſince put out, on 2 motion made for a new 
trial, he may certify the court what his opinion was 
when he tried the cauſe. Vide Mod. Rep. vol. 7. p. 47. 


Trin * ; Geo. The Pariſh of White IValthams v. 
rig The Parifh of New Windje.. 1 


An order was made to remove A. P. widow of J. P. 
and ſix of the children of the ſaid J. P. by his ſaid wife, 
and ſo names them, to the pariſh of Vhite Waltham ; 
and on appeal brought hy that pariſh, it appeared that 
they cohabited as man and wife two years in the pariſh 


_ of White Waltham, and then got a certificate in 1702, from 


I bite Waltham to the pariſh of New Windfor, where- 


by they undertook to receive again the faid J. P. his 
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Certificate. „ 
1 5 IS UT. 


N 


OO Ce - 


made for the removal of T. P. his wife and 


Wilts | 
| firmed, ſhould not be quaſhed. 


F \ 


wife and family, whenever he or they. ſhould\become 
chargeable, and they went into the pariſh of New | 
Windſor, and there cohabited as man and wife till the 
«death of J. P. which was a little before the order of 
the two juſtices, and children were born in New 
Windſor, and chriſtened there by the name of P; and 
then goes on and ſays, and it further appearing on the 
oath of the ſaid . P. that ſhe was never married to 
the ſaid J. and thereſore the ſaid {ix children are ba- 
fards, pl we do hereby diſcharge the order of the two 
juſtices, \ Wh V 
Per cur. Let the order of the ſeſſions be quaſhed, for 
the pariſh which gave the. certificate is bound by it, and 
cannot diſpute the marriage after having allowed them 
to be man and wife, and baſtard children are not with- 
in the act; for though the act ſays, Hall receive his or 
her children, yet in law they cannot be children of ei- 
ther father or mother, if baſtards, and the certificate is 
given to indemnify the pariſh. Vide Forteſcue, b. 304. 
| | ”"E 
Hilary, 15 Ges. 2. The King v. The Inhabitants of $t, 
on Nicholas, ene 2 p 


On a rule'to ſhew cauſe why an order of two jullice 
. ix chil- 
dren, from Moolverſtane in Suffolk, to Ste Nicholas in 
Harwich in Eſſex, and which was confirmed by an or- 
der of ſeſſions, ſhould not be quaſhed. 
On ſhewing cauſe on this rule, after hearing coun- 
cil on both ſides, the court gave their opinion. 
Chapple, Juſtice. As to the validity of the certificate, 
there are two objections. The juſtices ſay, that they 
believe it be ineffectual to the pariſh of A Nicholas; 
they ſtate that there is but one pariſh in Hartwich, via. 
St. Nicholas, and the certificate is addreſſed to the pariſh 
of i at near Dover Court, whereas there is ao ſuch 
pariit. * 3 | Ma 
I do not think any direction at all to be neceſſary, 
and a miſdirection is as a void direction; beſides, if ic 
was neceſſary, I am doubtful if the miſtake would 
make it bad. 3 | „ 
As to the delivery of the certificate, it was given to 
an inhalitant, though it does not appear that he was a 
pariſh officer ; if it had been a removal to Harwich, a 
delivery to the officer had been neceſſary, but the 8 
tute does not make it a condition that the certificate 
be delivered to the pariſh officers :' therefore he held, 
that the man had not gained a ſettlement in Harwich, 
and was of opinion that the order ought to be quaſhed. 
Wright, Juſtice, concurred ; and it was admitted b 


| the court that flat, 8 & 9 N. 3. cap. zo. does nat re- 


quire any direction of a certificate, and that the ſame is 
good without; and in this caſe, the pariſh of an. 
ver/tone has by their certificate acknowledged him to be 
an inhabitant legally ſettled in their pariſh, and they 
are thereby bound againſt all the wth, Yo a 


Per curiam. Let the rule be made abſolute for guaſh- 


ing both orders. Vide Bur. S. C. vel. 1. p. 171. 
Hlilperton. 


On a rule to ſhew cauſe why an order of * 3 
made for the removal of R. H. his wife and daughter, 


Kale, 17 C2. g King v. The Inhabitants of 


| from Charterhouſe Hinton, in the county of \Somer/at, 


to Hilperton, otherwiſe Hihprington, . in the county of 
and which on appeal to the /z was con- 


* Oo the motion, it was obſerved, that the, elfe. 
was good within fat. 8 & 9 M. 3. cap. 30. conſequently 
by Hat. 12 Ann, cap. 18. the ſervice. of. the apprentice 
to a certificate man is not available to gain a ſetiſement. 
Tue only exception that can be taken to the certsficate 
is, that the words Igally ſertied are not inſerted therein, 


but there are words fantamount. The certificate admits 


them to be inhabitants 


I tA pf the pariſh;of Charterhouſe 
Ale and therefore to be taken ſtrongly. againſt .the 
aKers. FR Y % 7 


fr of . . ror pots 1) at. 363-44 dos 2 1 * 
Note. This being a new. caſe, no caſes. were cited 
on either fide, and the parties made no defence. 
: Per cam. t the rule be M: abſolute. Vidi 


Bur. $. C. vol. . p. 227. : Ox D407 9 


» 


3 


St. lave's, Southwark. 


On a rule to ſhew cauſe why an order of jeflons, made 
to diſcharge an order of two juſtices made on appeal 
for the removal of J. P. from St. George's to Ste, 
Olave's, both in Southwark, ſhould not be quaſhed. 

On chewing cauſe, the court ordered, that the ap- 

be diſcharged, and the order be confirmed. 2 785 
On which the council for Sz. Olave's moved to quaſh. 
the /a/? order of ſelfons, and to qfjirm the fir/t order of 
ſeſſions, on which they obtained a rule to ſhew-cauſe. 

On ſhewing cauſe, the court gave their opinion. 

Lee, Chief Juſtice. The queſtion is, whether this 
be 2 certificate within the ſtatute ? The thing: neteſ- 
ſary to infer the obligation, is 2 the pauper to 
be a perſon legally ſettled in their pariſh. : 

The paper writing which is not produced, is only 
ſaid to bear the form of a certificate 3 the order ſtates 
what was done on this rags 06 it is ſtated, that 
it was /igned, attefied, and d according to the 
Fes not appear, that this was a certificate, own- 
ing the man to be an inhabitant ſettled in St. George's 
pariſb, it rather by the ſtate of the caſe appears other- 
wiſe, it was delivered back again when. the | /unatic 
was diſcharged. This matter was all before the kf 
ſions, and no other pretence of a ſettlement in St. 
George's pariſh appeared to the juſtices; therefore we 


cannot determine that the une have done wrong, 


on the contrary, it rather ſeems that they have done 
right. | ee | 
| The other three juſtices on the bench concurred 
with the Chief Juſlice, that this could not be ſupport- 
ed as a certificate under flat. 8.& 9 I. 3. cap. 30. 

Per curiam. Let the original order of the two juſ- 
tices, and the /a/? order of ſeſſions be affirmed. Vide 
Bur. S. Co vol. 1. p. 283. Bets 

Note, The fir, order of ſeſſions was conſidered by 
the court as out of the caſe, and it was ordered, 
that the recognizance entered inte by the pariſh of St. 
George's on their removing the original order of the 


juſtices, and the firſt order of Mun by certiorari, | 


ſhould be diſcharge 


Trinity, 28 Geo. 2. The King v. The Inhabitants of High 


and Low Biſhopfide. 


under the head Apprentice. 


See this caſe fully ſtated in page 94+ of this work, 


Trinity, 29 & 30 Ces. 2. The King v. The Inhabitants © 


of Taunton, St. Mary Magdalen. ; 

On a rule to ſhew cauſe why an order of /z/fons made 
" aud an order of two juſtices made for 'tne removal 
0 * 


B. his wife and three children from Taunton, St. 
Mary Magdalen, to Taunton, St. James's (both in Somer- © 


Jetſhire) ſhould not be quaſhed, and the original order 
affirmed. | THT +07 
On ſhewing cauſe, the court gave their opinion. 


ſeffons, ought to be diſcharged on the particular cir- 
- conRaney of this caſe, and the /eFons order confirm- 
ed. . 1224 N ö 88 N 
Two matters have been diſp ute... 
the grandchildren of a certificate perſon, or is confined 
to immediate children. | 9 


ꝛ2dly, Whether the fon of this certificate man was 


emancipated from his father's family or not? 


We are unwilling to give our opinion on either of 


theſe points, as we hold that the te itſelf was 
of no force at the time of the grandio 

apprentice in Taunton, - St. Mary's ; but was then 
totally at an end. At the time the order was made, it 


was abſolutely waived, and the father n 
a 


ry's again 


of the pauper could not have gone to St. 
without. a new certificate,” conſequently the juſtices 


were miſtaken in ſending this man and his family to | 


St. James s, and the ſens did right in diſchargin 
the order of the two juſtices : therefore let the 9 


n's being put 


Certificate, 


2 The King v. 22 Inhabitants of 149% K 


8 


9 


2 


le. 


_ 


j 


the guarter ſoff 
| ys 4 at a — leet holden in and for the manor 


of /eſſons be-affirmed. Vd, Bur. . C. vols 2. page 


A 


Trinity, 1 Geo. | 3. The King vs Darlyſtire : n 


On an indictment brought againſt the defendant, at 


ons at Harwick ; the indictment ſet forth 


Birmingham, the defendant was duly elected by the 
jury, one of the conſtables for the ſaid manor for the 
year enſuing 3 that the defendant had notice of ſuch 
election, c. that the ſteward of the manor. certified. 
his appointment to the juſtice of peace by whom. he 
was ſummoned to appear, &c. to take the oath of office 
as conſtable, &., and that although ſummoned, c. 
he refuſed to take on the ſaid office, &c. * 

The defendant removed the indictment into this 
court by certiorari, and it was tried at Vurtuict affzes 
before Parker, G. J. = | 

It appeared on evidence, that the fats charged 


- againſt the defendant were true, and that the defen- 


dant was eligible to ſerve the ſaid office, unleſs exempt 
by reaſon of a e &c. | 


Thar the defendant had a certificate according to flat. 
10 , ir . z. c. 23. diſcharging one P. F. from all 


pariſh offices within the ſaid pariſh of B. and an affgn- 
ment thereof duly executed and inrolled. os 


On this ſtate of the cauſe, a ſpecial cafe was made 


for the opinion of this court, on the following queſ- 
tion. | th 


„Whether the ſaid F. D. on the circumſtances of 


this caſe, is, notwithſtanding the certificate, guilty of 


the indictment, or not guilty.” “ 
After hearing council on both ſides, the court gave 
their opinion as follows : 


Lord Mansfield. The only queſtion here is, whe- 


ther the conſtable of the manor of B. is a pariſh officer 
of the pariſh of B. pariſh offi 


The term pariſh officer does not include every office 
exerciſed in the pariſh, if it did, it might even take in 


the office of high ſberi F of the county. | 
It is an office relative to the pariſh only; but this 
man has a much larger juriſdiction than the pariſh 


only, for he has a juriſdiction over the whole manor ; 


the a& does not intend the certificate to be a diſcharge. 
from an office whereof the functions are to be exercil- 
ed out of the Jimits of the pariſh. KAT 

The defendant cannot be eſteemed a pariſh officer -. 
either from the origin of his office, or the nature oł the 


exerciſe of it. © 


Deniſon and Wilmot, Juſtices, gave their opinion to 


the ſame effect as the Chief Juſtice. 


Per curiam. Let the pꝑſtea be delivered to the proſe- 
Gutor, and judgment be entered for the King. Vid. 


Bur. vol. 2. p. 1182. 


Hilary, 8 Geo. 3. The King v. The Inhabitants of Wat, 


WES St. Lawrence. 
On a rule to ew cant why ** 3 made by tw 
juſtices for the removal of J. P. his wife, 124 fn 


appeal to the ſeſſions was quaſhed as to M. 
of the ſaid children for inſufficiency, there being no ad- 


judication therein as to their ſettlement; ſhould not be 


confirmed as to the ſaid two children, 


On ſhewing cauſe on this rule, the council againſt No 


quaſhing the order of /e/ſions gave up the certificate as 
regularly executed un "proline acts, but allen 


and T. two 


7 


_ 
* 


children, viz. 14 T. H. J. G. and J. from Mooton St. 
| Lawrence to Mitcheldever in 7 „ 
Deniſon, Juſtice. We are inclined to think, that r en and which on an 


the rule which was prayed: for quaſhing the order of 


ed the ſame to be good at common law before flats 8 & 
9 V. z. as it was a full acknowledgement that the 


auper was their pariſhioner. 
4 Lord Mans 
pariſh unleſs properly 


tices, are not obliged mmi/terially to 


it, or not to allow it, if it be liable to objection. The 


a requires a coneluſivę certificate to be under the checks 


and guards ſpecified in flat. 8 & 9 M. z. cap. 30. Thi 
*r feat wants. them, therefore zit is 2 —— 


within chat ſtatute, and if ſo, it cannot conclud the 
| pariſh, | 2 


| Tate, 


iA- certificate cannot conclude the 
, 4 ligned. 7 The certificate act ſpe- 
cifies certain checis and guards on certificates. The juſ- 
8 | to allow and fign 4 
certificate: they are not bound at all events to allow 
and fign it: they have a A power to allow 
e 
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1 Juftice, and ſaid it muſt be a certificate purſuant ts the | Raym, vol. 1. p. 216. ILL 2) 
Wi : A or it * not 8 3 _ that gave it. | 1 8 een eee 
ql er curiam. Let the order o ns be quaſhed, ex- | . | 10 . : EY 
| ; ap as to the two children, M. and T. Vide Bur. S. AA. = 18, Ph Ser uf ET + I 
. vol, 2. p. 581. ate I The oaths appointed by far. 1 . M. _ $. 
VV ThE Kon I. were ks 7 — Dr. 1 » to - the 
fithaelmas, 10 Ger. 3. The King v. The Tnhabitants | peace,and he refuting to take them, it was certified to 
Hann. Geo. : of Tofley. $ \ NN the judge of aflize, and by him into the Exchequer, 
| , | Ils according to ftat. 7 8 3. c. 27. And now a tertio- 
On a rule to ſhew cauſe why an order of ſeſſions ruri was prayed to remove it hither, and a furpriſe and 
made to quaſh an order of two juſtices made for re- trick on (Dr. Sands was ſuggeſted. * Alſo the caſe of 
moving M. C. the wife of J. C. and her two ſons, | James Duke of Dil was cited, who being LON 
from Ipſey in Warwickfpire, to Studlry in the fame | on fat. 3 Fac. 1. cap. 4. for not coming to church, at 
county, ſhould not be quaſhed. A RS the quarter ſeſſions, it was removed hither by cr 
On ſhewing cauſe to this rule, the court were cleatly | rar © V:: 3 
of opinion, that the pariſh of Studley were bound by Holt, Chief ere it could not be 23 
ieee this certificate, which takes notice of the woman's be- becauſe it would perfectly evade the ſtatute; for when 
ing then unmarried, and with child, and acknowledges | it is once in this court, it cannot be ſent back again, 
the child ſhe then went with to be legally ſettled with |. which would render the ſtatute of no effect, becauſe 
them in their pariſh. ; the party cannot be proceeded againſt here; and faid, 
Lord Mansfield ſaid, that the woman was very bi that the caſe of the Duke of York was the only caſe 
with child, which was known to both pariſhes; an wherein it was ever done. Vide Salk. vol. 1. 9. 143. © + 
Studley N „ 1 15 . ye | EA | Th f : : 
then went with: therefore they ought to be bound by 555 ww — . 7 
their . an infant en ventre ſa mert may be to a Eafter „10 V. 3. The King Ve, Haggard. | 
variety of purpoſes conſidered as born, and cited a va- On an indictment at Kirby in Weftmorland, on flat, 
riety of caſes In ſupport of his doctrine, 5 Eliz. for uſing a trade, not having been apprentice 
Per curiam. Let the order of fefrone be, . and | thereto ſeven years, a certiorari — prayed; but the 
the original order be affirmed, ide Bur, S. C. vol. 3. | court doubted whether to grant it or not, becauſe the 
5. 650. | ſtatute is, that it muſt be tried in the proper county; ſa 
that if it is removed hither, it muſt be ſent down again 
_ by procedends, and not filed here, ſo as to be quaſhed; 
but there having been ſeveral ſuch certiorari's granted, 
| they granted one in this caſe; and afterwards granted 
Certioꝛari another in a like caſe in Trinity term following, in the 
„ can of Woods of Norfolk, Vid Mod. Rep. bol. 12. 
; | ; Trinity, 10 N. 3. ine v. ; 
On a writ of error brought on a judgment in the C. ED " * „. n py James | | 
B. the judgment was affirmed in this court. On an indictment in the grand ſeſſions in Vals, and 
The plaintiff brought a gertiorari to remove the re- | a certiorari granted to remove it, at the prayer of the 
| cognizance itſelf here, which was given in C. B. on | defendant, a ſuper/edras was alſo prayed to the writ z_ 
| BY the allowance of the writ of error, ſo that he might | becauſe a certiorari does not lie in Falte; or if it does, 
1 ſue out a ſci. fac. againſt the bail, op it is only when the King directs or defires it, and not 
11 But it was alledged, that this court could not grant | at the defire of the defendant; but the court held, that- 
1 ſuch a writ, becauſe the recogizance is a record, ,| a certiorari lies either at the defire of the King, or of 
n which is not to be removed by a certiorari; for that | the party, according as the court ſhall think fit; and 
l only removes the tenor of the record, and not the record | accordingly, a rule was given for the return ef the 
i wfelf. 3 | 4 | certiorari, and that the indictment ſhould: be tried in | 
1 FM curiam. In the eourts at Weſtminſter, the recog- | the next Engliſh county. Vide Mod. Reps vol. 12. page 
, nizance is taken by itſelf, and is no part of the record | 197. | N e 7 
f | Men on the roll; 2 therefore a Lala, may ve 75 77 12 | | 5 c f 
e move it, though it cannot remove the reeord itſelf: N >». ; c 
eee and it Was allowed accordingly, Vide Mod. Rep. vol. AMichaelmas, 10 V. 3. The King v. Dutton, and others. | 
„ * | , Onan indiQtment being found agzinſt them in, Len. k 
i 5 8 * z. g uv. 5 en, for printing and publiſhing a paper, intitled, the 
$4600 Hilary, | 253 | e pore | Black Ram, wherein certain perſons were feandalouſly : 
i The defendant was indicted before juſtices of the | deſcribed, fo as any body that knew them might know . 
4 peace, and pleaded not guilty; and after the jury were | them to be the perſons deſcribed; and among others, 
1 gone out to conſider of their verdict, he delivered in a | that the Recorder of London was ſcandalized; and a cer- ft 
ml certiorari ; and the juſtices returned the verdict, and it | zrorar! agen, gets for, infinuating that it would be a 2 
WAR was held well; for a certiarari cannot be delivered after | hardſhip to be tried at the Old Baily, where ſome of = 
1 the jury is ſworn. Vide Salk. wel. 1. p. 11... the judges might take themſelves to be ſcandalized * 
1 & JV Dt 11% of „ by t 3 _ _ faid, _ feldom Peg 1 3 as 
#11 BY 6 | n certiorari to the Daily, yet they granted one here, 
FAN | 3 Eafter, 9 N. Jo Anonyinous. I though it could not be ried re this term; for a certre- 3 
| : Li A motion was made for a certiorari to remove an in- 7474 into à foreign county ought to have fifteen days 5. 
„ dictment of barratry, found at the ſeſſions of gaol- between its tefle and return; and though by conſent _ 
uy | delivery.z and one Nar/e's caſe was cited, wherein 
4 ſuch a motion was granted. ee e e ee 
11 Per curiam. It is never granted to remove an indict- 8 
ng ment found before juſtices of gaol-delivery, without ſte 
44 ſome ſpecial eauſe; ſo it is of the Ola Bail; and if ſoy 
v4 ſuch a certiorari ſhould be granted, and the Eauſe ſug» | 
1 ed ſhould afterwards * falſe; a procedendo qua 
4 ould be awarded. Vide Sall. vol. 1. p. 16. 
Dafter, 9 N. 3. Guilliam v. Hardy. Ia cert 
Ai een be eee lech, Sei = wilt hy | 
a certiorari out of this oourt, as by # cernoruri out of the [ 8.” 
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her, 12 V. 3. Dr. Grenville, or Groenvelt, v. The | 
Eafter, College of Phyſicians. . 1 


Per curiam. Where a court in its nature is a court 


of record, a certiorari will lie to it, by reaſon of the |. 


reat ſuperiority of this court, which may command 
them to ſend their proceedings before them up hither, 
that it may be ſeen whether they confine themſelves to 
their juriſdiction z which, if they exceed, this court 
may correct them. Vide Mod. Rep. vol. 12. p. 386. 


Eaſler, 12 M. 3. 


Per curiam. If a certiorari iſſues to remove a record, 
the judge below is not in contempt: for proceeding on 
the record till ſervice of the writ ; but all proceedings 
on it after the certiorari is teſted, are void. Vide Mod. 


Rep. vol. 12. p. 384. 


Trinity, 12 W. 3. The Crown y. The Inhabitants of 
" Glamorgan/hire.” . 


ä FV 

An order of ſeflions was made for aſſeſſing the inha- 
bitants for the repair of a bridge in that. county, pur- 
ſuant to Hat. 23 Elix. which was ſaid to be a private 
law, and therefore the order being removed up by certio- 
rari, it was moved that it ſhould not be filed, for that, | 
as it was ſaid; a certibrari did not lie, being a private | 
law; and for this was quoted 1 Sid. 296. 1 Keb. 318. 
2 Keb. 43. 88. 90. | e . 

Per curiam. Wherever there is a particular juriſdic- 
tion ſet up by act of parliament, this court may com- 
mand the execution thereof by mandamus, and re- 
move their proceedings hither by certiorari, to ſee 
whether they have obſerved their authority. Indeed 
we do not eafily grant a certiorari in the caſe of com- 
miſſioners of ſewers, for the danger that may befal the 
country in the interim; yet, if good reaſon appears, 
the court will grant it; and the reaſon of 1 Sid. 296. 
is not becauſe it was a private act of parliament., , 

Gould, Juſtice, remembered a caſe where a certiorari 
was denied, to remove the orders of commiſſioners. of 
ſewers on this reaſon; if the order, was wrong, the 
party aggrieved had his action; if it was right, it ought 
not to be ſtopt or delayed ; and that is the reaſon it 
has been ſometimes denied, in caſe of orders of juſtices 
on an authority by a private act of parliament. . 
Huli, Chief Juſtice, anſwered, if they meddle with 
a thing out of their juriſdiction, you ſay well; other- 
wiſe it is when they have conuſance of the ſubject 
matter, but do not purſue their authority; and we 
often ſtay the filing of ſuch an order, to the intent, 
that if it be not well removed; to grant a procedendo; 
but if it appears well removed and faulty, we file and 
quaſh it. And there, may be a diverſity between a 


S 


private act of one ſingle perſon, and an act concern- 
ing the inhabitants of a whole county; and it was 

ruled they ſhould make a retufn, and; recite. the fa- 
tute in it. Note, This was before the judgment in 
the caſe of Dr, Grenville and the college of phy- 

ſicians. . git Aa ; Mz | Vs. 1371 "3 1 a 1 „51 
Holt, Chick Juſtice, further ſaid, it is the con- 
ſtant practice to, grant certioranis into Males, as 

alſo into the counties palatine of Durham and Lan- 
caſter, whicl et have original juriſdictiop, and the 
ſame courts. among themſelves. And if the law wis 
otherwiſe, the great ſeſſions were held. ſo ſeldom, 
that a man, might be ruined, before a great ſeſſions 
es Vide Mod. Reps vol. 12. p. 403. Raym. vol. 11 
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av? | 8 
Trinity, 12 W. 3. The King v. Levermore. 

A æertiorari iſſuedt to remove à conviction of deer 
ſtealing, © and the juſtices returned two affidavits, 
and a warrant to diſtrain; and the return was 1 


quaſhed as imperfect. 3 Vide Sa £ vol, 1. p. 146. gi | | 


1 
2 | 


— Mithdilhngs)'"tz W. 3. Tie King v. Lamb. 
$4) 318 Ks 2 (75, ws Vis * 1 NH 344 344 
The defendant wi indicted for” having ſaid mali. 


ciouſly, the 'magi/trates of the city of Litchfield are a pac 
of aſſes. The How M was moved by certiorari = 
22 g . 


Micbaelmas, 12 W. 3. The King v. Browne, & al. 


under the head Bai 


| 1 | 4 4s. a | IP 
$4306 44 30g 5 8 > 
Certioꝛari. | 1 


this court, and a motion was made to quaſh it, becauſe 
it was inſenſible, there being no ſuch word as megi/tra- 
tos the Latin word uſed in the indictment. And for 
this reaſon it was qualhed. Vide Raym. vol, 1. f. 609. 


\ 


A certiorari was granted to remove all indictments 


againſt B. C. and D. and they returned one indict. 


ment againſt B. another againſt C, and another againſt 
D. in which they were indicted ſingihyh. And on a 
motion to quaſh the indictment in which B. was in- 
dicted; it was held, that it was not temoved before 


this court; becauſe the indictment in which B. was 
indicted alone, was not the indictment intended by 


the certiorari, which means l in which B. 
C. and D. were jointly indicted. It would have been 
otherwiſe, if the certiorari had been or for other mat- 
2 in the indiftment mentioned. Vide Raym. vol. 1. 
p. 009, „ N 


Hilary, 13 W. 3. The City of London v. Mad. 
Per Holt, Ch. J. The courts in JPefmin/ter- Hall will 


- amend nothing but what is'amendable by law, or at 
leaſt it muſt be preſumed they will not do it; beſides, 


when in thoſe courts they amend the matter below, 
they come into this court and alledge diminution ; and 
thereon the record 1s certified up, and then the court 


above can never tell whether they have amended or 


not; if they certify it upon diminution alledged, it 


will do well enough, and we ſhall not ſuppole they 


have done amiſs ; but no certiorari lies to the court of 
the Mayor of London, and that is the caſe of Green v. 
Cole in 2 Saund, 252. 1 Lev. 310. Vide Mod. Rep. 
vol. 12. p. 669. 7 SA 
Hilary, 13 W. 3. Croſſe v. Smith, : 
„ „%%% la oe "og 
See this caſe => ſtated in page 161 of this work, 
5] | : ; : ; 5 5 5 „ 0 id ani 
Michaelmas, 13 W. 2 Sir Richard Leving v. Lach 
5 NN 8 F "IP 2 7 4 ET ER * 2 19hus 
On a writ of error from the C. B. the error aged; 
was, for want of an original, and on a certiorari ſued 
out, the return was, that nooriginal, &c. On which the 


) 


defendant in error ſuggeſted;ithat'there was an original 


of another term; and oq.a:&wrar: ſued out by him, 
an original was returned, and an entry made thereof 
on the roll. And. it was moved by the plaintiff n 
error's council, that this Was irregular, becauſerthe.. 
defendant ſhould have given notice in writing it the 

laintiff's attorney, before he ſued out the cerioruri. 
hat the practice was ſo; and that in the caſe Nays 
den v. Winterbottom, Michaelmas, 10 W. 3. ſuch a rule 
had been granted. 5 ; 

Holt, Chief Juſtice, ſaid, that it could be no pre- 
judice in the writ of error; to which it was anſwered 
by the plaintiff in error's: council; that the ut of 
error was brought for this reaſon, and therefore he 
ought. to have 105 coſts, j which- he would loſe if the 
judgment ſhould be affirmed: but to chat the Chi, 
22 replied, that if the Lond Keeper had been of - 
opinion, that the plaintiff ought to haue had his coſts, 
he would not have granted the liberty of filing" an 
original, before the coſts were paid by the defendant, 
an” the motion was denied. ide Raym. vol. 1. 
p. 695. Ei NY 1025 is -- 71 ; ii n ö os 1 | 
' $2934 DRL DINILN Sis » 7 1-161 199 7 3 N 
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o try | 
other defendant had appeared below, and now by 
the removal is put without day ; wherefore if he does 


not come in above gratis, proceſs of outlawry ſhall 


o againſt him; and for this cauſe it was, that be- 


fore the ſiatute, the courſe was to grant no certorart | 


from London to Middleſex, 


to remove .indictments 
without the defendant gave bail to try it. 
Chief Juſtice ſaid, it is always indorſed on the back of 
the certzorari, at whoſe requeſt it is granted; for 


though it is the King's command, yet it is at the 


prayer of the party; and the end of certiorari's is to 
do juſtice, and prevent vexation and oppreſſion; and 
if two people are indicted jointly, and 5 in plea, 


ver. Vide Mod. Rep. vol. 1a. p. 601. 


Hilary, 1 Ann. Smith v. Crafs- 


Per curiam. Whereas a certiorari iſſued to the court 
of Ely, teſted the 12th of March, in the eleventh year 
of the late King, returnable in Eafter term to certify 


up all pleas then lately levied, and the plea was levied 
aft 


er the ze/te, and before the return. 

Per curiam. It was well removed; for a certiorari, 
as well as a recordare, ſhall remove all plaints pending 
at the time of their return. Vide Mod. Rep. vol. 7p. 138. 


Eafler, 1 Ann. Opinion of the Court, 


The court will not incline to grant a certiorari to 
juſtices of the peace when a perſon is convicted; but 
the juſtices ought to give judgment: for a certioruri 
to juſtices, is rather to aid them, when a man would 
creep out of their jutiſdiction, and ſo bring him into 
this court, which has a mose extenſive power to puniſh, 


Vide Mod. Rep. val. 11, p. 3. | 


* 


Egſter, 1 Ann, The Qucen v. Whittle. 


A certlorari to remove an order of ſeſſions, was ſuper- 
ſeded, becauſe it ifſued two days before the fiat was 
ſigned by a judge. i po 1 

Per curiam. If it be to remove an indictment, both 
certiorari and fiat ought to be ſigned; if to remove an 
order, the certiorari need not be ſigned, but the fiat 
muſt. Vide Salk. vol. 3. p. 80. , 


Eaſter, 1 Ann, The Caſe of the Pariſh of St. Mary in 
the Devizes. | 

On a certiorari to remove an order, the return was, 

the tenor of which fullows in theſe words, when it ſhould 

have been, ꝛbhich order follows in theſe words, and for 


this reafon it was quaſhed, and on motion, a new cer- 


tiorars was granted. Vide Salk. vol. 3. p. 80. 
| 1 05 4 . 


Eaſſer, 1 Ann. The Queen v. E wer. 


 Certiozarf, 20 


againſt both, And that notwithſtanding the which is not taken awa 


And the 


there ſhall ** one venire face otherwiſe, if they ſe- 


— — 


|. ftealing an horſe. 


by the ſtatute but only that 


they ſhould not be ſuch as will make a certierari a 


ſuperſedeas. Therefore the writ was quaſhed for the 
firſt exception. Vide Mod. Rep. vol. 7. p. 9. 


R Michaelmas, 1 Ann. The Queen v. Plint. 


A certiorari iſſued out of this court, to remove all 
convictions of the defendant for having removed fo- 
reign ſalt, Cc. without having a permit, Cc. The 
order removed was, for removing of ſalt generalh. 


And adjudged that this order was not removed by the 


certiorari ; and therefore the certiorari 'was quaſhed. 
Vide Raym. vol. 2. p. 820. N 5 


| Michaelmas, 1 Ann. Dr. IWatfon's Caſe, 


Per Holt, Chief Juſtice, It is unuſual to ſend a cer- 
aps to aſſizes without ſpecial caule. Vide Mod. Rep. 
DJ.. 7. p. 117. 7 . 4 


Michaelmas, 1 Ann. Ode v. Nerddiff. | 


A certiorari was granted to remove orders made con - 
cerning foreign ſalt, and the orders returned, were 
concerning ſalt in general : the court held they were 
not well removed; for a ſpecial certiorari cannot re- 
move general orders, though a general certzorari will 
remove ſpecial ones. Hide Mod. Rep. vol. 7. p. 97. 


Hilary, 2 Ann. The Queen ve Knatchbull. 


A motion was made for a certiorari to remove an in- 
dictment found at the aſſizes in Kpnt, againſt Mr, 
Knatchbull and others, but denied, though earneſtly 
prejied tor; alſo the ſame thing was done in Mr, Thory- 


| bury's caſe, who with others, was indicted at the Old 


Baily for a jacobite conventicle, and it was preſſed 
by him in perſon to have a certiorari, intimating par- 
tiality and prejudice in the Lord Mayor and Alder- 
men againſt him ; but at Jaſt it was denied for this 
particular reaſon, viz. That the motion happened in 
the end of Hilary term, fo that it would occaſion a de- 


lay of juſtice ; otherwiſe it ſeems the court would have 
granted it. Vide Salk. vol. 1. p. 150. IG 


Eaſter, 2 Ann. Anonymous. 


A certiorari to remove an indictment ran for fal- 
niouſſy ſtealing two horſes, and the indiament was for 


Per curiam, Notbing. is before the court, neither 
have they any warrant, to proceed in this caſe, for 
there is a variance between the inditment and the 


writ. Vide Salk. vol. 3. p. 80. 


Trinity, 2 Ann. The Queen v. Potter et als. 


An indiẽtment was preferred againſt the defendants 
before juſtices of peace on „at. 12 Car. 2. cap. 24. for 


aſſaulting and beating a cuſtom- houſe oſſicer. On a 


traverſe of the indictment, the defendants were con- 
victed, but before judgment was given, they obtained 


a certiorari to remove the record of conuiclian. The 
Attorney General maved for a procedendo, for they can- 
not remove the record of condition only, for by that 
means they prevent the juſtices from giving judgment; 
they ought to ſtay till L. is given, and then 
bring their writ of error. There is a capias out againſt 
the defendants to bring them in, for the juſtices ean- 
not give judgment and ſet-a fine on them in their 
abſence, unleſs they appear, no more than this court 
Can, as was held in the caſe of Miau the quaker on 
the conventicle att, os „ TIER, We 

The defendants council argued, that ſuch certiorar!'s 
0 BY had been allowed to remove records of conviftions, 


On a {cr. fac. an a recognizance entered into before 
the Chief Juſtice, conditioned, that one J. S. ſhould ap- 
pear to an indictment againſt him, and carry it down 
to trial, according to the late ſtatute ; the defendant 
demurred to it for the following reaſons. - - | 

Iſt. There is a variance between it and the recog- 
nizance : the, recognizance cited is, that on iflue 
joined, the defendant ſhall give notice to the. proſe- 
cutor and his clerk ; and the true recognizance enter- 
cs to give 2 the proſecutor or his clerk, | 

„It is in a greater ſum than 
whth is. only * ed On OAT 
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3 yet it may be good by the common law: it is | viction before juſtices by virtue of any particular au- A 
true, t en not according to the ſtatute, W any parti ; | | 
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ute, NO c 1 | edeas, Without | award a certiorari: after conviction, and before judg- fo 
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an indictment ſor murder in Liſ v. Armſtrong; and 
; m—_ — of Scroggs, Chief Juſtice, on a convigion 
on an indictment tor words in Gloucefter, a certiorari 
was awarded, to the end that this court might give the 
judgment for the greater example. We uiually grant 
a certiorari where it appears to us to be a convic- 
tion, on which no writ gf. error lies. And it was the 
old practice of the Crown Office, firſt to remove the 
whole record and proceedings on an inditment by cer- 
tiorari, and then bring a writ of error, quod coram vobis 
reſidet, even after judgment was givea on the indict- 
ment. But though we may grant à certiorari, yet we 
will conſider whether it is proper or not; and there- 
fore, ſince the defendants have ſtood a trial before the 
juſtices, it is reaſonable the juſtices tould give judg- 
ment alſo z therefore, take a procedendo, and let the de- 
fendants bring their writ of error, if they think fit. 
Powell, Juſtice, agreed. | Vide Raym. vol. 2. p. 937. 


Michaelmas, 2 Ann. Anonymous. 


A certiorari was directed to juſtices of the peace to 
remove an indictment of forcible entry, and the return 


was void, ; 
Per curiam. The juſtices names, need not be ſub- 


ſcribed to it, but it thould. be by the anſwer of the ju 
tices, &c. it appears, and Dominæ Regine, i - e. gur 


Lady the Queen. | | 
Bur e the error was diſcovered, it was filed, 
and the recognizance into which the party had enter- 
ed, for laying the cauſe in purſuance of the ſtatute, 
was eſtreated. 5 r 
Per curiam. If the party that removes an indictment 
by certiorari does not enter into a recognizance to try it 
the next aſſiʒe or term, or at the fitting within the term, 


the certiorari is e ee zdly; That failing of 
the recognizance, after which no 

motion will be heard in arreſt of judgment; but they 

doubted whether this, for want of due return, being 


trying is a forfeiture o 


a kind of blank writ, they ſhould order the juſtices, to 
make a return, and reſpite the recognizance in the 
mean time. | | 4 
Note. Aſter a certiorari returned and filed, no proce- 
dendo can go. Vide Mod. Rep. vol. 6. p. 42. | 


_ Aichaelmas, 2 Ann. The Rueen v. George. 


Per Holt, Chief Juſtice. If an order is removed by 
certiorari, on which an appeal lies, before the appeal it 
ought not to be filed till the court is informed of the 
matter, and then they will grant a. procedendo, not- 
withſtanding the certiorari. Vide Mod. Rep. vol. 6. 


Michaelmas, 2 Ann. The Queen v. Dixon. 


Dixon was indicted for ſelling five yards of muſlin, 
and affirming it to be worth 45. a yard, when in fact 
it was really worth but 2 s. 6 d. a yard, and a certio- 
rari was brought to remove it, but not ſerved till after 
conviction 3. and though the court had no opinion of 
the indictment, yet they ſaid they did not like certio- 


rari's after a verdict, and that whenever an indictment, 


op which there is a conviction, is removed, then the 
certiorari ought to give a day above, which was not done 
here, and therefore it was altogether irregular ; and 
that by this certiorari they could by no means remove 
the indictment ; for if a perſon takes out a certiorari to 
remove an indictment, and will not uſe it till after 
conviction, or the jury has been ſworn, he loſes the 
benefit of it: and for that the writ was quaſhed, and 
a new one granted to remove the indictment, and 
conviction thereon, and it was ordered to be made 
* and to give the 
ide Mod. vol. 6. P. 61. 


Michaelmas, 2 Ann. The Que v. Bothell or Porter. 


The gin een n indifiment be, 


fore juſtices of the peace, and not being preſent, no 
judgment could be given, but à capias. pro fine was 
awarded ; and then he, by certiorari,” removed up the 

conviction, and the Attorney General moved for a pro- 


* 


proſecutor a day above. 


þ 


Certioꝛari. | MEET. 3 
" cedende ; 1ſt, Becauſe certiorari's uſually went to re- 
move indictments, &c. before trial, but not to remove 


convictions ; for the conſequence of that would be miſ- 
chievous ; that this court which not having tried the 
cauſe, could not be truly apprized of its nature, ſhould 
ſet the fine, which ought by law to bear ſome propor- 
tion to the nature of the offence. On the other ſide it was 
argued, that it was very 1requent to remove convictions 


before judgment, and that in this calc there could be 


no inconvenience in point of ſetting the fine; fot it 
being on Hat. 14 Car. 2. the fine is aſcertained there- 


by, viz a year's impriſonment,  , 
Holt, Chief Juſtice, This writ iſſues every day to 


remove convictions, on which a writ of error does not 


lie, for that is the party's only remedy, and the reaſon 
regularly why convictions are removed by certiorart ; 
but certiorari's have alſo gone where a writ of error 
would have lain, to remove a conviction, plead a pardon, 
or for ſome other ſpecial reaſon. And he remembered a 
caſe in Chiet Juſtice Scrogg's time, where a certiorari 
iſſued out of this court to remove a conviction on an in- 
dictment before judges of aſſize, and that the court gave 
judgment. It was for words, and there a writ of error 
would have Jain; for wherever a conviction is on an 
indictment, a writ gf error will lie: and he ſaid, the 
practice of the Crown, Office was, to remove judg- 


ments of attainder, &c, by certiorari, and afterwards 


bring a writ of error, coram vobis, &c. And ſo it was 
in the cale ot Mr. Hambden, and ſeveral others; but 
here being no ſuch ſpecial reaſon in this cafe, let a 
procedendo go. And here the court ſaid, that where a ſta- 


"tute takes notice of a common offence, and adds a further 


penalty, an indictment thereva may well be laid to be 
contrary to the form of the flatute; and where the act 
gives juſtices power generally to determine a matter at 
the ſeſſions, it muſt be according to law, and as a 


court. See page 177. of this work. Vide Mod. Rep. vol. 


6. p. 17. 


5 Trinity, 3 Ann. Car leton v. Mor tagb. Error. 


On a writ of error brought on à judgment in debt 
by confeſſion in the C. B. and want of an original be- 


ing aſſigned for error, and certified; the defendant 


pleaded a releaſe, but no venue was laid ; whereon the 


plaintiff demurred, and the great queſtion was, whe- 


ther the court, being infarmed that there was no ori- 
2 below, could by law award a certiorari to ſatisfy 
their conſciences, &c. before they reverſed a judgment 
for a juſt debt. 5 


Gould, Powys, and Powell, Juſtices, agreed that it 


might be done, for that this caſe ſtood on its own 
ground, and diſtinguiſhed from all other caſes. 

Holt, Chief Juſtice, was of a different opinion, for 
theſe reaſons, 1ſt. Becauſe the queſtion before the 


court is not, whether there is error or not? but whe<— 


ther the plea in bar is good as pleaded? 2dly, This is 
a demurrer to the plea in ber, and the whole event of 


the cauſe is put in judgment on the demurrer. | 3dly. 
The want of an original is confeſſed here as clearly as 


can be: indeed, the aſſignment of error is not com- 


pleat till a certiorari is returned for the plaintiff, Vid. 


Mod. Rep. vol. 6. p. 206. 
Ebfter, 4 Ann. The Olen v. Whits. 


A certiorari was granted to remove an order of ef 


| ſions, made in Northamptonſhire, for removing a high 


conſtable, and putting in another: on which a pro- 


cedendo was moved for, becauſe the writ was made out 


on the Saturday before the term, ted the 12th of Feb. 
and the fiat was not ſigned till the iſt day of this EA. 
ter term, and a procedendo was granted for this'irregu- 
larity 3 and it was held, that in writs of certiorari 


granted to remove orders, the fiat for making out the 
writ muſt be ſigned by a judge, but the writ itſelf. 
need not; but in the caſe of certiorari's to remove in- 
diftments, both the writ and the fiat muſt be ſigned, 


and that the former is required by the late /tatute. 


Holt, Chief Juſtice, ſaid, if the fiat had been ſigned 
on the ſame day the writ: was taken out, that would 


have been well, becauſe it was before the e/oign day; 
but 2a fiat ſigned in this term, cannot warrant a cer- 
3 tiorari 


; 
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tiorari ee the laſt day of the preceding term; al 
they held high conſtables might be removed as well as 


Pe 


etty conſtables, and the juſtices at ſeſſions were the 


beſt judges of that matter. Vide Salt. vol. 1. P. 150. 
Eaſter, 4 Ann. Nehuff"s Caſes wy 


A certiorari being moved for to remove an indict- 
ment at the Old Baily for a fraud: the caſe was, that 
the defendant borrowed 600 J. of a Bhs” covert, and 

as a 
pledge, and ſent no gold duſt, but ſome coarſe cloth 


promiſed | to ſend her fine cloth and gold duſt 


worth little or nothing. The defendant offered to try it 
the ſame term, which would be a benefit to the proſecu- 


tor, who by the courſe of the Old Baily could not try 


it ſo ſoon ; and the court granted a certiorari, becauſe 
the fact was not a criminal matter, but it was the pro- 
ſecutor's fault, for repoſing ſuch confidence in the 
defendant, and becauſe it was an abſurd proſecution, 
and the defendant offered to try it that term. Vide Salk. 
vol. 1. p. 151. | | | 


Michaelmas, 4 Ann. The Caſe of the Inhabitants of 
| Shellington. 


In Eaſter, 1 Ann, a rule was made that no certiorari 


ſhould be granted to remove orders of juſtices, from 
which og wha has given an appeal to the ions, be- 
fore the matter be determined on the appeal, becauſe 
it hinders the privilege of appealing ; and that if any 
order be removed* before appeal, it ſhould be ſent 
down again : but if the time of appeal be expired, 
that caſe is not within the rule. 
it was held, that advantage muſt be taken of this 


rule upon the motion to file the order, for that after it 


is filed, it is too late. Jide Salt. vol. 1. p. 148, 


Michaelmas, 4 Ann. The Queen v. Naſh. | 


The defendant was convicted of deer-ſtealing, and 
2 warrant was awarded to the conſtable to levy, &c. 
he accordingly diſtrained, and then a certiorari iſſued 
to remove the conviction ; and after the record was 
removed, the conſtable ſold the goods, but would not 


part with the money, or return the warrant. And 


the court held, 1 

iſt; That the conſtable might well proceed in the 
execution after the certiorari, becauſe it was begun be- 
fore, and the certiorari, no more ſtays it than a writ 
of error on a judgment in C. B. ſtays the execution of 
a fieri facias already begun to be executed. And in 
that caſe, if the ſheriff returns want of buyers, C. B. 
may award a venditioni exponas, notwithſtanding the 
writ of error pending. | 
_ z2dly, That this court had no power over the war- 
rant, being granted before the certiorari iſſued, and 
therefore they refuſed to make a rule on the conftable 
to return it; comparing it to the caſe of a writ of exe- 
cution delivered, &c. before a writ of error. But they 
ſaid the juſtices might fine him, if he would not re- 
turn his warrant, or deliver up the money to the 
proſecutors Vide Raym, vol. 2. p. 389. , 


Michaelmas, 4 Ann. The Queen v. Bains. 


An order was made againſt 4. and the certiorari was 
to remove all orders againſt A. and B. 


Per curiam. This ſhall not remove the order againſt 


A. alone, but it ought to be for all orders againſt A. 


and B. or either of them. Vide Raym. vol. 2. p. 1199. 


 Bafter, 5 Ann, Sir Godfrey Kneller's C 


If there be a forcible detainer, and an inquiſition 
taken, and then a certiorari to remove. the inquiſition, 


and afterwards a new forcible detainer, the juſtices. 


may, notwithſtanding the certiorari, record the force; 
but they cannot proceed to award reſtitution; ſo if 


after the inquiſition, and before. the certiorari, there 


had been a forcible detainer, the juſtices, might have 


bd 


. alſo 


P. 15 I, 


But in this cauſe 


coronation our Sovereign Lady the 


tion Was quaſhed. Vide Raym . vol; 2. p. 1305. ay 


recotded the force; but all proceedinge upon fuch in- 
quiſition are ſtopped by this writs // tae Cult. vol. fl. 


Eater, 7 Am. The Quten v. Jay. 
In the beginning of this term, a torit of certiorari. 
was quaſhed, becauſe. it was directed to the ju/tices 


* 


443 4 


; offered to the peace, omitting the word Keep» Vide 


od. Rep. vol, 11. %. 172. | n 
Eaſter, 7 Ann. Between the Pariſhes of Oal bam und 
a IT ; Whittleſeas bo LY . 
An order was made by two juſtices to remove 


poor man, except he found ſecurity to be alloued by them, 
(i. e. the two juſtices.) And it was excepted to for 


| that reaſon ; and alſo, that it did not ſay he was likel 
to become chargeable, or that he came there to ſettle, 


not having 101. per annum. | 

Per Holt, Chief Juſtice. They cannot make a 
conditional order; for an order of removal is an adju- 
dication, and ought to be abſolute. And they have 
nothing to do with the ſecurity, for that belongs to the 
pariſh, and it is not to be allowed or difallowed, at 
the juſtices diſcretion. 8 eee 

lt was then moved to ſet aſide the certiorari, by 
which the order was removed, becaufe in the order, 
the town was ſpelled Oatham, but in the certiorari 


Otebam. 


But not allowed; and the certiorari was confirmed. 


Vide Mod. Rep. vol. 11. p. 171. 


. Trinity, à Ann. , The Queen v. Layton or Leighton f 


A conviction of a forcible entry was removed by 
certiorari, and the judgment given on the conviction 
was, that a fine be laid, &c. and the queſtion. was, 
whether the hne ſhould be entered fo, or therefore it is 
confidered and adjudged ® The court held either way 
good, there being precedents both ways 

If the entry be, that a fine be laid, then it is remove- 
able by certiorari ; if it is, therefore it is conſidered and 
adjudged, then it muſt be removed by writ of error; 


and Greſly's caſe, 10 Co. K: v. Chandler, 1 Keble, 
1 $:4erf. were cited by the court. ee 

And judgment was given on the certiarari, that the 
conviction ſhould be affirmed. Vide Mod. Rep. vol. 11, 
p. 236.  Forteſcue, p. 173. n e 


2£3- £53 75348 
Michaelmas, 8 Ann. Anonymous. 


A certiorari iſſued to remove an inquiſition of e d 
e, and they returned an inquiſition nuper captam, i. e. 
lately taten, and on the return it appeared to be taken 
after the tele of the writ of certiorari: and it was 
urged that it was well removed, though taken after 
the ze/e of the writ, as a writ of error, &. 5 

Powell, Juſtice, A writ of certiorari removes any 
order or conviction, though they are made or taken 
after the tie of the writ, fo they are taken before the 
return. FE . 8 * ok 
Then the following exceptions were taken to the in“ 
quiſition; iſt. Becauſe. it is ſaid to be taken before the 
zen, and does not 
ſay; for what place. zdly. It is Jaid by the oath 'of 
twelyey; &. and does not ſay true and lawful men, — 
nor for what place: and on theſe eæceptions the inquiſi- 


* 


» . 


x See this caſe fully ſtated in page 105. of this work, 


| underahe head Arbirrution and Aiburd. 


_ Hilary, 1 Geo. The King v. Temb. 
Per curiam. No inſtance can be produced of any c- 
tioruri to remove a recognizance-for appeiirance” from 


| judges of ayer and terminen; and iti would bes to take 
away a uriſdidtion that properly? belongs to*them- 
s Vide Mod, 4 $447) 


Rep. vol. 1 p78. l l $2418 _ | 
N n e Ae. 532 Mrbarimat, 


<q a nfs. ns & ow a. 


Michaelmas, 3 Ce. Anonymous. 


A certiorari was awarded to remove a conviction 


of a forcible entry, and detainer againſt A. and his 
wife: the conviction rerurned was againſt A. only: and 
for this variance the certiorari was quaſhed. Vie 


Stra. vol. 1. p. 116. 


Michaelmas, 7 Geo. The Caſe of May and Parſons. 


By flat. 12 Ann. c. 2. It is provided, that if any 


malt happens to be burnt after the duty is paid, 
the proprietor may apply to the next quarter ſeſſions, 
who are to adjult the guantum, and give him a certifi- 
cate, which. intitles him to receive back the duty. 
May and Patſons were two brewers, and had 3 great 

vantity of malt that had paid duty, burnt in a fire at 
Wapping 3 but the ſeſſions being then very near, they 
could not remove the rubbiſh ſo as to make an eſtimate 


of their loſs before the ſeſſions was over. The fol- 


lowing ſeffions they made their . where the 
quantum of the loſs was adjuſted ; but then the entry 
of the act of ſeſſions goes on, that the juſtices being 
of opinion, that the juriſdiction was given only to the 
next quarter ſeſſions after the fire, and there having 
one quarter ſeſſions intervened, therefore, for that rea- 
ſon, they denied the certificate. 


On this a certiorari was moved for to remove theſe 


proceedings, and the caſe of Limehouſe was cited, 
where an entry of a refuſal to proceed on an appeal, 


under pretence of its being too late, was brought up, 


and quaſhed : but the Attorney General ſhewing 
cauſe againſt the certiorari, objected, that this was no 
order ot ſeſſions, and a certiorari goes only to fetch up 
their orders: and of his opinion was the court, and 
denied the certiorari; and Eyre, Juſtice, cited the caſe 
of the Biſhop of St. David's, where an entry that he 
had prayed a prohibition for ſuch and ſuch reaſons, 


which was not granted, was held to be no judgment, 
ſo as to be looked into and corrected on a writ of error. 


Vide Stra. vel. 1. p. 391. Er | 
Michaelmas, 8 Geo, The King v. The Inhabitants of 


Warmin/ter. 


The ſeſſions returned an order of two juſtices for the 
removal of J. S. whereby it appeared, that after /at. 
1 Fac. c. 17, and before flat. 3 4 V. & MH. c. 11. 
J. S. had been hired in the pariſh of Warmin/ter, and 
had lived there as a ſervant for forty years, which the 
two juſtices adjudged had gained him a ſettlement. 
And it was moved to quaſh the erder, becauſe it did 
not appear that J. S. had given notice, and that at. 
1 Fac. 2. is expreſs, that the forty days are to be ac- 
eounted from giving notice in writing ; and, beſides, 
the certiorari ſhould have | win to the two juſtices, and 
not to the ſeſſions, becauſe it did not appeat any act 
had been done at the ſeſſions, either to confirm or re- 
verſe the order. As to this laſt matter, the court held 
that the order was well returned by the ſeſſions. ü 
Eyre, Juſtice; ſaid, it had been fo determined al- 


ready, for the juſtices are ſuppoſed to return all orders 


they make to the ſeſſions, where they are to be re- 
corded, And as to the other part. of the caſe, it was 
held well enough without notice, for the intent of that 
was only to give the pariſh an opportunity of ſending 
away perſons that were * but that is not 
the caſe of hired ſervants or apprentices, who are irre- 
moveable, ſo that requiring them to give notice, is 
requiring them to do a'vain thing, for as to themſelves 
it can be of no benefit in making it a better or ſtronger 
ſettlement; and as to the pariſh, they can do nothing 


on it either to eaſe or diſcharge themſelves. Vide Stra. 


vol. I, p. 470. 1 e | 
The court granted 2 certiorari to the defendant to 


remove an indictment for forgery, from * Old Baily; 
to be a man of good r : 
Light grounds. Vid- bra: wel 


the defendant appearin 
and the proſecution on 


I. 2. $49. 


4 


: 
: 


pleas of the crown in as large a manner as the 45 


Trinity, 9 Gen The King v. Hebo, Father and Son. 
In Eaſter term laft, the Attorney General moved for 


a a habeas, directed to the goaler of the common goal in 


the county of Pembroke, to return the bodies of Thomas 
Atho the father, and Thomas Atho the ſon, from the 
goal in Pembroke, to the keeper of the goal in the coun- 
ty of Hereford, that being the next Engliſb county to 
Pembroke, and likewiſe for a certjorari to be directed to 
the proper officer, to remove the indictment found againſt 


them in Wales, and to the coroner of Pembrokeſhire, to 


remove the inquiſition taken by him on the view of the 
body of G. M. who was murdered by the father and 
ſon in a barbatous manner, and for which an indict- 
ment was found apainſt them in Wales. © 

On a motion to ſet aſide the former rule; it was ſaid, 
that Mr. Attorney founded his motion on fat. 16 H. 
8. by which it is enacted, that juſtices of the peace and 
of goal delivery in the counties next ana to Wales; 
where the King's writ runneth, may hear and determine all 


felonies, and their accuſers, committed in Wales, or the 


marches thereof; but this clauſe extends only to lord- 
ſhips marches, and not to any of the antient counties 


in Wales 


Beſides, the aforeſaid ſtatute was altered about eight 
years after it was made; for by flat. 34 & 35 H. 8. 
y. which Vales was divided into twelve counties, and 
juſtices appointed to keep their ſeſſions in the ſaid 
counties, it was enacted, that theſe judges might hold 


in Weſtminſter Hall; and that they ſhall enquire, hear, 
and determine all criminal offences whatſoever committed 
within roy". nary limits, and adminiſter common juſtice 
3 on. 11 ng's ſubjects there, according to the laws of 
ngtdna. | | E 
he court took time to conſider theſe ſtatutes, and 
at another day declared, that it would be better 
only to grant the habeas corpus without the certis- 
rari, for if both ſhould be granted, it would delay 
the proſecution, becauſe if the indictment and inqui- 
ſition ſhould be removed, they both would come into 
court next term, and not before; and they muſt both 
be ſent down by mittimus to the next aſſizes in Here- 
Ford, which would not be till March following, ſo that 
the defendants could not be tried before that affizes ; 
but if the Attorney General would enter a nolle proj 
qui as to the indictment already found in Pembroteſbire, 
then the defendants might be indicted again for the 


fame fact in Herefordſhrre, and tried at the ſummer 


* which would be the beſt and moſt ſpeedy me- 
thod. 
Thereon a nolle 2 was entered, and an habeas 
granted, and the defendants were indicted and tried in 
the county of Hereford, and both found guilty of 
murder; but becauſe their council inſiſted, that this 
was a i-trial, the judge who tried the defendants 
would not give ſentence to execute them. 
. Whereon the ＋ General moved in the begin- 
ning of Eaſter, 9 Geo. for an habeas to bring up their 
bodies to this court, that they might receive ſentence 
of death, and for a certiorari to remove the record, . ſo 
that the court might have all before them to give judg- 
ment; all which was granted. Jo | 

And accordingly, about a fortnight afterwards, both 
father and ſon were brought to the bar, and their 
council\objeQed, that their trial in an Engliſh county, 


and by a jury of Engliſhmen," was a miſtrial. 


And after this point had been fully argued, the 
court declared they were bound by expreſs and plain 


words in this act o nen preamble whereof 


ales, which are gene- 


complains of | on offences in 
comprehends all Yales ; and in the en- 


ral words, an 


S | aRing part it is declared, that the miſchiefs were all 
over Malts, but greater in the lord/bip merches: ſo that 
it is plain, parliament intended to give ſome remedy te 
the whole, that it mighit be adequate to the miſchief, 


and meet it in as large a manner as poſſible 


, thoſe general words in the enaQing part ſhall 


never be. reſtrained by any words introducing- that- 
part ſor it is no rule in the expoſition of ſtatutes to 
_ confine the general words of the enacting part to — 


particular words either introducing it, or to any ſu 
N 3 U words 
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258 | Certioꝛari. 


words even in the preamble tlelf: it is true, Lord | fine to the King; and the juſtices of the peace have 


Coke recommends a conſtruction, which agrees with 
the preamble, but not ſuch as may confine: the enact- 
ing part to it. | 3 | 1 
Whereon the priſoners, were ordered to be brought 
up to receive ſentence, and accordingly, being brought 
to the bar, it was moved in arreſt of judgment, that 
the court could not proceed to give ſentence, but that 


they ought to be remanded into . to te- 
e 


ccive judgment at the aſſizes, becauſe by this ſtatute 
that power is given to the judge of aſſize who tried the 
cauſe, and to him only; but, on reading the ſtatute, 
the words were, viz, that the 7 ould be tried 


and condemned, as if the fuct had been committed in the _ 


next Engliſh county; and certainly this court may pals 
ſentence on a criminal convicted in an Engliſb county. 


So the motion was over-ruled, and ſentence given, 


and the priſogers were accordingly executed on Friday 


the 5th day of Juh. Vide Mod. Rep. vol. 8. p. 136. 
Eafter, io Geo, The King v. Gunſton. 


The defendant's council moved for a certiorari to re- 
move an indictment from the O Baily, brought 
againſt a perſon of credit, for faliely pretending that 
a perſon of no reputation was Sir John Thornycraft, 
by which the proſecutor was induced to truſt him. 

Per curiam. As you move on behalf of the defen- 
dant, we muſt have a more particular reaſon : which 
not being given, the motion was over-ruled. Vide 


Stra. vol. 1. p. 583. 


Michaeclnas, 11 Geo. The Caſe of the Commiſſioners * 
| Sewers for Yorkſhire. | 


The court held, that a cert:orar: to bring up an or- 
der made by the commiſſioners for the removal of their 
own clerk, was of common right, and not diſcretio- 
nary, as in the caſe of other orders, where great in- 
conveniencies may follow by inundations in the mean 


time. Vide Stra. vol. 1. p. 009.. 


Michaelmas, 13 Geo, The King v. Puſey. 


The defendant was indicted at the Od Baily for per- 
jury; and to avoid appearing there, he moved for a 
certiorari; and cited Sir H. Mackworth's caſe, Eaſter 
Geo. a | 
? Per curiam. This was not for perjury, but affix- 
ing the ſeal of a company in his cuſtody without their 
authority, which was a conteſt of a civil nature: we 
muſt make no diſtinction of perſons, and therefore can- 
not grant a certiorari for a defendant without the con- 


ſent of the proſecutor. Vide Stra. vol. 2. p. 717. 


N Mithaelmas, 13 Geo, | The King v. Fawle. 


The defendant's council moved for a certiorari to 
remove an indictment, found againſt the defendant 
for felony, in ſtealing hay, from the quarter ſeſſions 
of the peace held for the town and corporation of 
Chippingten-Norton, on affidavits that the defendant 
could not have a fair trial there; and cited a caſe, The 
King v. Powell, where a certiorari, was granted to re- 
move an indictment from the quarter ſeflions of the 
peace for Salep, for the like reaſon. - And à rule was 
made for the proſecutor to ſhew cauſe, which was af- 
terwards made abſolute. Yide Raym. vol. 2. p. 1452. 


| Hilary, | I Geo. CD The King v. Sir Edmund Ekvell A 


al. 


The defendants were convicted on view of three 
juſtices of the peace in Kent, of a forcible detainer ; 
and were committed by them to Maiaſlone gaol, till 
they ſhould pay a fine to the King. On which they 
ſued our a certiorari," to remove the conviction into 
this court, and an habeas corpus to bring up their 
bodies, VP E 

Exception was taken to this conviction, that it was 
ill, decauſe the commitment was of the defendants 


— 


* 


aſſeſſed no fine; ſo that it amounts to an indefinite 
commitment to priſon, which. is illegal. Againſt 
which it was argued for the King, that this court 
might aſſeſs the fine, and the caſe of the King v. Cha- 
loner. 1 Keb. 585. was cited, bo 
As to that caſe the court ſaid, the party ſubmitted. 
to a fine, a very ſmall one being ſet on the circum- 
ſtances of the caſe; and all the judges were of opinion, 
that the juſtices might and ought to ſet the fine, they 
being the beſt judges, from their view, of the nature 
of the offence, and that they need not in/tazitly ſet it, 
but might adjourn for a little time to conſider of the 
fine. And Page Juſtice ſaid, Lord Holt, Chief Juſtice, 
held fo in the caſe of The Queen v. Layton. They held 
alſo, that if a certiorari, came to them, they might 
proceed to ſet a fine, and compleat their judgment, 
and it would be no contempt. And therefore theß 
held, that this commitment being, that the defen- 
dants ſhould lie in priſon till they paid their. fine, and 
no fine being ſet, the conviction was nought, it was 
accordingly. quaſhed, and the defendants were diſ- 
charged. Vide Raym. vol. 2. page 1511i14x4. 


Michaelmas, 2 Geo. 2. Bowers v. Mann. Error. 


On a writ of error brought on a judgment in C. B. 
the plea was of Michaelmas, 13 Geo. and the judgment 
was of the ſame term : the writ of error was teſted the 
18th of October, 1 Ges. 2. and the aſſignment of er- 
rors was of the Trinity term following; to verify the 
error as to want of an original, the plaintiff took out a 
certiorari, teſted the 2 iſt of June, 1 Geo. 2. on which 
there was a return, that there was no original; and 
the defendant in error, on that return pleading nd error, 
his council objected, that the error was not ver iſied, for 
the late King died the 11th of June, and therefore the 
teſte of the certiorari being the 21ſt of June, 1 Geo, 2. 
and the writ of error in Odlober the 1ſt, makes it to be 
four months before the bringing the writ of error, 
and a year before an aſſignment of errors; the conſe- 
quence of which is, that it cannot be taken as verify- 
ing the errors; nor indeed to be the certiorari which 
the court awarded, for they awarded one after the 
2 was aſſigned, and this appears to be taken out 

efore. 1 

The court thought the objection good, and affirm- 
ed the judgment, after they had refuſed a ſecond cer- 
tiorari, becauſe it was in order to reverſe 4 judgment; 
according to the caſe of Merryfield v. Berry. Vide 
Strange, vol. 2. p. 819. | ee MY 


Trinity, 3 Geo. 2. The King v. Hayes, 


need not deſcribe whether the offence. is laid agaig 
the form of the flatute ; but a certiorari to remove 
indictments, will remove one for forgery on the ſta- 
tute. Vide Strange, vol. 2. p. 843. 1 j 


Per curiam, A certiorari to remove an indi Fen 


| Michaelmas, 3 Geo. 2. The King v. Greenſhaws. 


A certiorari was granted to remove an indictment 
for not doing the ſtatute labour on the highway, on 
producing a precedent where it was done, in the caſe 
of Yo King v. Eachard. 12 Geo. Vide Strange, vol. 2. 
b. 86 15 eng 


Eaſter, 4 Geo. 2. The King v. The Inhabitants of Ham- 
worth in the County of Stafford» Gat 


On a motion to quaſh a certiorari, to remove an in- 
dictment againſt the defendants at the ſeſſions, for not 
repairing a bridge; it was inſiſted, that by fat. 1 Ann. 
c. 18, the certiorari is taken away. To which it was 


. anſwered and reſolved by the court, that this act ex- 


tended only to bridges where the county is charged to 
repair; and that where a private perſon or pariſh is 
charged, and the right will come in queens the flat. 
5 S&M. c. 11. had allowed the granting a 
N And he pode Ag na court refuſed to quaſh 
its Vide Strange, vol. 2. * do tat 
Wenn Michazlmas,' 


co goal, there to remain till each ſhould have paid a 


* 
* * 
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5 Michaekmas, 4 Geo. 2. The King v. Elford. 


After a "mandamus was taken out under the ſeal of 
the court, the defendant 1 an attorney) found 
fault with it, and altered it, before he delivered it to 
the party to whom it was directed. And for this an 
attachment was granted; and on his ſubmiſſion and 

aying coſts, he was diſcharged. After this he was 
indicted before the judges of aſſize at Exon for a for- 
gery, and moved for a certiorari, but the proſecutor 


not conſenting, the court refuſed to grant it. Vide 


Strange, vol. 2. p. 877. 


| 


FEafter, 5 Geo. 2. The King v. The. Inhabitants of Ut- 


toxeter in the County of Stafford. 


held, that a certiorari would not lie to remove the 
s rate itſelf, the dy being to appeal, or b 
poor's rate Itteit, tne femedy being ppeal, 


action when a diftreſs is taken, which will anſwer all 
the ends of juſtice in, aſcertaining an unequal. rate; 


On prot debate, and ſearch of precedents, it was | 
ch 


by 
4 


whereas if the rate itſelf ſhould be required to be ſent 
up, great , inconveniencies and delay would follow, 


and a caſe was cited. Mich. 10 Ann. The Queen v. The 


Tnhabitants of St. Mary the Virgin in Marlborough, | 


where it was ſo reſolved. Vide Strange, vol. 2. p. 932. 


Michaelmas, 6 Geo. 2. The King v. The Inhabitants of 


E cherſhall. 
An order was made on flat. 7 & 8 IF. z. c. 29. for 


the pariſh at large to repair the highways, the 6 d. in 


the pound levied on the in-ſhip not being ſufficient; 
and a certiorari being moved for, it was objected, that 
flat. 3 & 4 W.& M. c. Iz. had taken it away to 
which it was anſwered, that this was an order found- 
ed on a ſubſequent laxg | 
Per curiam. They muſt both be taken together: the 
rate muſt be made in aid of the in- ſhip, by virtue of 


the former law. Therefore a certiorari was denied. 


Vide Strange, vol. 2. p. 944 | Hs 
Eofter, 7 Geo. 2. Fs King v. The FJuſtices of | 


_ Shrewſbury. - 


On an appeal to the ſeſſions the poor's rate was 


quaſhed, and the ſeſſions made a new one. To re- 


move which, a certiorari. was moved for, becauſe in 
this caſe no appeal could be had, which was one rea- 
ſon given in the caſe of the Ning v. The Inhabitants of 
Uttoxeter 3 but the court ſaid, that was not the only 
reaſon they went on, and denied the certiorari. Vide 


Strange, vol. 2. p. 975 e 
Michaelmas, 8 Geo, 2. The Caſe of the Borough of 
Ne Warwick. | 1 


On an appeal from a poor's rate, the ſeſſions order- 
ed the churchwardens to produce the books on an ad- 
journed day, before which a certiorari was brought to 


remove that order; and held to lie, though the ap- 


_ peal is depending; otherwiſe, the order muſt | 
obeyed before the validity of it can be determined. 
It was alſo held, that an appointment of overſeers 

may be removed before an appeal to the ſeſſions; for 

the rule laid down in Salk. 147. exteuds only to the 
caſe where there is a limited time for appealing, as to 

the next quatter ſeſſions; but fat. 43 Elz. c. 2. 

is not ſo reſtrained; and conſequently it can never be 
ſaid, that the time for appealing is out: and if the ap- 

peal from an appointment is Jodged, there can be no 
certiorari, till the ſeſſions has made a determination, 


and a certisrari brought pending ſuch appeal ſhall be 


ſuperſeded. Vide Strange, vol. 2. p. 991. 


- 


4 


3 * 0 ö , « | 
Tyinity, 9Geo. 2. The King v: Morgan, 


ae 54% | 
A certiarari was granted to remove an indictment 


of perjury from the Old Bail, on the part of the de- 


fendant, on an aſſidavit that he had paid coſts twice 
for not going to trial, the judges being gone away; 
which the court allowed to be 8 ſpecial feaſon, that 


27 * F 


- 


diſtinguiſhed this from the common caſe, where cer 
tiorari s are denied. Vide Strange, vol. 2. p. 1049. 


Trinity, 9 Geo. 2. The King v. Burnaly. | 


On a motion for. a certiorari to remove an indict- 


ment for a murder committed in Angle/ea, on an affida- 
tit, that the proſecutor feared ſome partiality in 


Wai s, and therefore that it might, be tried in the 
next Engliſb county; for the detendant was bailed, 
and had made ſome valuable preſents to the gentle- 
men of that county, as the proſecutor was informed by 
his ſolicitor : thereon a rule was made for the defen- 
dant to ſhew cauſe why a tertidrari ſhould not iſſue. 
And at another day it was ſhewed for cauſe, that if 
trials ſhould be moved put of Wales into the next 
Engliſh counties, on ſuch uncertain allegations, there 
could never be any trials there. And 1ſt, as to ſay- 


'ing he was bailed, that could be no reaſon for the 


proſecutor to fear any partiality ; for the defendant 
was bailable by law, becauſe by the coroner's inqueſt, 
the fact was only found chance medley ; and as to the 
preſents made to the gentlemen of the county, the af- 
fidavit was only, that he was told ſo by his ſolicitor, 
who probably might tell him falſe ; therefore he 
ought to make a poſitive oath of that matter, other- 
wiſe a certiorari ought not to be granted. 


Beſides, in this caſe, both the priſoner and deceaſed 


were natives of Holland, and had no manner of in- 
tereſt in Wales; fo that there is no colour or fear of 
ay LON but that juſtice will be equally diſtri- 
wee; + . N 
Per curiam. Where there is a juſt reaſon to induce 
the court to believe partiality will be ſhewed on either 
fide, there indictment ſhall be removed into an Engliſb 
county; but the truth of that matter will be ſuſpected, 
where it is on the motion of either the priſoner or 


proſecutor, and in ſuch caſe there muſt be a full and 


clear affidavit to induce the court to grant a certiorari ; 
but where it is at the inſtance of the Attorney Gene- 
ral in behalf of the crown, it ſhall be granted with= 
out an af/idavit.z therefore this rule ſhall be ſet aſide 
for want of a ſufficient affidavit, but the proſecutor 
ſhall have leave ta move it again on a better. Vide 
Mod. Rep. vol. 8. p. 146. | 5 5 


Hilary, 10 Geo. 2. The King v. Webb. 
A certiorari was granted to remove an indictment for 


perjury, from the Old Batly, at the defendant's reguęſt, 
on an affidavit, that the proſecutor's attorney was 


Under Sheriff of Middle/ex, and attended the grand 


Jury on finding the bill. Jide Strange, vol. 2. p. 1068, 


Eafter, 10 Geo. 2. The King v. Ferguſan. 


This court was moved for a certiorari to remove an 
indictment for perjury againſt the defendant, from 
the ſeſſions at the Old Batley ; but the court would 
not grant it. | | 

Lee, Juſtice, It was done indeed in the caſe of 
the King v. Morgan, 2 Strange, 1049, but that was 
on the extraordinary circumſtances of the caſe, for 


he had been there two ſeflions, and had uſed his utmoſt .. 
endeayours, and could not get the inditment tried, 


tho” he was ready, and had paid coſts twice; but if we 
do it for aſking, we ſhall have all indictments come 


up hither. Vide Caſes Temp. Lord Hardwicke, p. 369. 


Trinity, 12 Geo. 2. The King V. Lewis. 


On an indictment in the grand ſeſſions of Angleſea, 
for embracery, © the court was moved on the part of the 


defendant for a certiorari, It was admitted, that in 
capital caſes a certiorari lies by flat, 26 H. 8. c. 6. 


ſect. 6,” But it was contended for the proſecutor, that 


in caſes of miſdemeanor it never bad been granted; of 


which the court would adviſe. And on another day, 
ſeveral precedents were produced, and po/teas, where 
the indictment removed from the grand ſeſſions had 
been ſent down to be tried in an Engliſb county, and 
returned up to this court, therefore In this caſe there 


1 being 
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* 


Javit, to induce a ſuſpicion chat a fait 


being an of | | nat 2 
trial could not be had in Wales, a certiorari was 


granted. Vide Strange, vol. 1. p. 74. 8 
WY rinity, 13 Geo. 2. Merryfeld v. Berry. Error. 


The plaintiff in error took out a certiorari of 


a 
wrong term, which did not verify his error; and noW | 


he moved for a ſecond certiorari, which was denied. 
Per curiam. It may be granted to affirm, -but not to 
reverſe a judgment. Vide Strange, vol. 1. p. 765. 


Hilary, 17 Geo. 2. The King v. Beſlland. 


The court refuſed to grant a certiorari to remove an 


indictment for a miſdemeanor from Dorſet aflizes. 


Vide Strange, vol. 2. p. 1202, 
Eafter, 17 Geo. 2. The King v. Fartwelh 


The proſecutor of an indictment for a nuiſance in 
the highway, took out a certiorar: ; and the defendant 
moved to quaſh it, there having been no affidavit 
made, according to „at. 5 V. & MM. c. 11, nor any 
recognizance given, wap Yes to that, and former 
ſtatutes of 13 & 14 Car. 2. c. 6, 22 Car. 2. c. 12. and 
3 V. & M. c. 12. | 

But the court on conſidering thoſe acts, held, that 
they related only to certiorari's applied for by defen- 
dants, and not to one for the King, as this was. And 
many precedents were ſhewn of certiorari's for the 
proſecutor, taken out in the manner this was, and 
therefore the certiorari” was allowed. Vide Strange, 
vol. 2. p. 1209. | 


Michaelmas, 17 Geo. 2. The King v. The Inhabitants of 


Madley in the County of Stafford, 


A man, his wife, and daughter were removed by the 
order of two juſtices of the peace, which on appeal to 
the ſeſſions, was confirmed, and being removed by 
certiorari into this court, the order was quaſhed, as 
to the daughter, her age not being ſtated, nor the 
place adjudged to be the place of her ſettlement ; but 
as to the man and his wife the orders were confirmed. 


Vide Strange, vol. 2. p. 1198. 


Eaſter, 18 Geo. 2. The King v. Elizabeth Niccallss 


The defendant was indicted at Hicks's Hall for con- 
ſpiring with E. B. unjuſtly to charge W. F. with a 
robbery, and for that purpoſe going before a juſtice of 


eace, where B. ſwore it on him; Niccolls only came 


in, and pleaded not guilty, And the jury found that 
ſhe was guilty, but that B. died before the indictment 
was hue? woo Before any judgment was given at the 
ſeſſions, ſhe brought a certiorari, and the cauſe was ſet 
down to be argued, 

The firſt thing determined was, that this being in 
the nature of a ſpecial werdia, there was no occaſion 
for the defendant's appearing in court on the argu- 
ment ; for ſhe is not conſidered as convicted till after 
the court have determined on the verdict. And it was 
therefore not within the reaſon of the caſe of moving 
for a new trial, or in arreſt of judgment; where there 
being a general verdict, it created ſuch a preſumption 
of guilt, that the party cannot move without being 
preſent in court, | 3 

An exception was then taken, that one alone can- 
not be guilty of a canſpiracy, and that here was but one 
convicted: but the court over- ruled this, on the au- 
thority of Kinnerſley's caſe, where the judgment was 
given againſt him before the other bad pleaded; ſo 
that here was a poſſibility of contradictory verdicts, 
which cannot be here: and 1 Vent, 234. 24 Ed. 3. c. 
34. b. 24 Ed. 3. c. 73. a. were Cited as caſes in point. 


But then a doubt aroſe, what the court could do, 


the certiorari being brought before judgment: and this 
court not being apprized of the circumftances of the 
offence, could not tell what judgment to give: 


A rule was therefore made to ſhew cauſe why 


Certiozart. | 
| 


return to be taken off the file: and we do therefore or- 


— 


m.! 


— — 


' where the proceedings are not aecording to the laws of 
England, but according to the laws of Scotland. 


ſhould not iſſue to remove ſeveral orders made by Mr. 


the ctrtiorari ſhould not be quaſhed, fo is to remit it 
back to the ſeflions ; which was afterwards made ab- 


ſolute. Vide Stra. vol. 2. p. 1227, 
Hilary, 31 Geo. 2. The King v. Waksfield & al. 


On a rule to ſhew cauſe why an order of two juſ- 
tices made on ſeveral guakers, (for payment of tithes, 
under the value of 10 l. to the curate of a chapel) and 
confirmed at the /ofons on an appeal from it, ſhould 
not be quaſhed, together with the order of ſeſſions 
N it. 3 80 

ate. The order of the juſtices was removed into 
this court by certiorari, on which the council took the 
following exception to the ſame: #7, 

That no certiorari could iſſue by the expreſs provi« 
ſion of the act to remove the proceeding from Ker 
the juſtices into any other court, becauſe the title was 
not in queſtion. i 

After hearing council on both ſides, the court gave 
their opinion: Ny A. | 

Per curiam. We are all clearly of opinion, that the 
rule for the certiorari having been made abſolute, and 
the return thereto having been filed, ought not now to 
ſtand in the way and prevent our coming at the real 
juſtice and merits of the caſe; for if the certiorari iſſued 
improvide, we can order it to be ſuperſeded, and the 
der, that the writ of certiorari be ſuper/eded, the return 
taken off the file, and the order remanded. Fide Bur. 
vols Is p. 485. 8 f l 


Hilary, 32 Geo. 2. Tha King v. Gwynne & al. 


Three Judges (on a defended motion) on this indiQ- 
ment, granted a procedendo at the inſtance of the de- 
fendant, to the quarter ſeſſions of Brecon, on an indict- 
ment for an afſault, removed up hither, becauſe the 
certiorari had not iſſued till after the defendants had 
confeſſed the af/ault below, though the conviction was 
after a trial; and though ſeveral of the juſtices were 
ſworn to be near relations of the defendant Groynne, 
namely, his father, two brothers, and an uncle. Fide. 
Bur. vol. 2. Pp. 749. 5 | 4 5 


Trinity, 32 & 33 Ges. 2. The King v. Cowle. | 
On a rule to ſhew cauſe why a ſuper/edeas ſhould 


not iſſue to a certiorari directed to the mayor, and cor» 

poration-juſtices of Berwick, to remove an indi 

ment; the queſtion betore the court on this rule was, 
W nether this court have juriſdiction over Berwick, 


After hearing council on both ſides, the court gave 
their opinion: | 

Lord Mansfield. There is no doubt as to the power 
of this court, where the place is under the fubjec- 
tion of the crown of England. There is no inſtance 
of a doubt ever having been made, before the pre- 
ſent caſe, concerning the authority of this court t 
ſend a writ of certiorari to Berwick, and we are all 
clearly of opinion, that the court by law has ſuch 
a power: therefore the rule to ſhew cauſe why a f- 
perſedeas to the writ of certiorars ſhould not iſſue, 
muſt be diſcharged. Yide Bur. vol. 2. p. 834. 


Trinity, 33 & 34 Go. 2. The King v. Mareley, aud 
| N others. | 


On. a rule to ſhew cauſe why a writ of certiprart 


14. a juſtice of peace of the county of Kent, on the 
conventicle act, via. ſtat» 22 Car. , cap. 1. by which 
orders the Ear us had rm a methodiſt 
preacher, and: others, in eat penalties 5 
under the ſaid fatute. «5. 0 LY 
After hearing council on both fides, the cours 
gave their opinion on the followin 8 VIZ. 
e Whethera 3 e where the pur · 
«© ties had another remedy ?” "8 7 
2 * 


pt curiam. Mie are clearly of opinion, that a" ber- 
tierari ought to iſſue. A cartierori does not go to try 

the merits of the queſtion, but t ſee whether the 

 linited juriſdiction have exceeded their bounds. The 
I diclion of this court is not taten away unleſs there 

be expreſs wrd in the fatute to take it away, This is 

2 ſetibed point, therefore a certiorari ought to iſſue, 

and after a'return'ſhall be made; the parties will be 


at liberty, and it will be open to them to move for | ou 


at a, if there ſhould appear ſufficient reaſon 
| 1 ——_— for ſo doing: therefore let the rule be 
made abſolute for a certiorari.” "Vide Buy. vol page 

1040. _ bd los ne iron vated - e . 


IC T3 O73 PIYOMD * 5 5 N , 
Trinity, 33 & 34 Geo. 2 Hriſon v. Brun. 


On a motion for an order on the proper officer of 
the C. B. to attend this court with the record of the 
ſaid court in a cauſe, Vatſon v. Heuſon, in order for 
its being inſpected by this c,jẽ .. 

The caſe was: The defendant in this court, who 
was ſued here on a- bond to indemnify che preſent 
plaintiff, had pleaded non dammifitatus, i. e. he 3s not 
exjured; to which plea the plaintiff replied a rrremerp in 
the C. B. againſt him by one T. # whereby he was 
damnified. To this replication the defendant here had 
rjoined, nul tiel record, and the plaintiff furrejoined, that 
there 66:fuch a recarde +> Lott in wed at I 3G 
T be plaintiff's. council owned, that the practice in 
theſe caſes was, to iſſue a certiorars, and have it certiſi- 
ed, but urged that it would ſave time and expence, and 

that this court by their general juriſdiction, had fuch a 

wer over all inferior juriſdictions. yl e, 
The court were very clear, that in this caſe there 
was no ſort of reaſon to gu out of the common and or- 
dinary practice, and therefore denied the motion. 
Vide Bur. vol. 2. p. 1034. 9 


Hi , 4 Ges. * The Kin v. The 8 of St. 
| Hdrews, Holborn, and dt. George the Martyr. 


On a motion for a certiarari to be directed to the 
juſtices of peace for the county of Middleſex, to re- 
move into this court an order of t made by them 
at Hicki's- Hall ſeſſions, for een. a ſcnueger's rate, 
and making a zew one. This certiorars was prayed,' 
notwithſtanding the clatſe in at. 2 V. H. cap. 8. 
which ſays, that perſons aggrieved. may have re- 
courſe to the general quarter jeff 
<< holden; for the place wherein the matter af griev- 
* ancedoth-ariſe ; and that their determination and 
order thereon ſhall be mal, without any appeal to 
any other cgurt whatſoever”? A rule to e tuiſ⸗ 
was obtained, and no cauſe being ſhewn, the rule was 
, 2 A the court being voy, . of: ;opinion, 
that the juſtices at their quarter ions had no power to 
make this new rate, and oder £4 pant wor the oH of 
Jeſſions in tata- ide Bur. val. 3. . te 8 3] | 


l nh 907 ans 


23 » * : wy 
"na | * 4. + © 4s 4 OC A 2h 
Trinity, 5 Geb. 3. 4 v. 1 
reren 1 1 v. 'B; 1988 D 
"ry 6-4 * A. ” * 3 — + 


5 SHORTER 26 7 $ eie las Ned 38 | | 
On a rule toſhew cauſe why'the auger of the Crow?, | 
Office ſhould not be ordered. by the court to forbear and. 


not proceed to fax the proſecutor's er in thoſe cauſes! 
relative to the -affirmancevof the'comvictions/ againſt che 
defendant in «theſe .cauſes;> And alſo, why? the Bond 
entered into by, or on the behalf of the defendant, on 
allowing the certisrari, mould not be delivered up to 


. the ſaid deſendant, or his clenk in court, to be cancel - on t 


led; a rule to ſhew cauſe was obtainde. 


' 


n ſhewing cauſe to this rule, after hearing coun- 


ci] on b Ages, the uxt gaye heir opt 1 ion. | 
Lord Mansfield. This is not a caſe within the in- 
. -tentioniol fat; :5 Han caſo For this certidrars was 
not brought for vexation, r aut of obſtinacy or per- 


verſeneſs, but an action being brought for the ſame of- 


fenee, che. dant in tha ation could got obtain 
( engt ps to bis 524 it) r con- 
Ta 


ran 2 ve it, and he removed-it ſor that purpoſe 
only: Thewraſecuter had jigigoeaſion Renee te | 

& au Expence about it, for the defendant did not ob- 
| 5 


* 


of the peace, to be 


ien den the juſtice: of -pcare; whe: made the con- 
victjen, and abete fare be, waz-gbliged 40 bring a certis- 


3561 


| je@to it. But the proſecutor ſet it don in the paper 

only to increaſe expence, and merely for vexation, 
ſuppoſing that the defendant would have been obliged 
to pay for it. The plaintiff in the action was nenſuit- 
ed Ln I think, the defendant (inſtead of paying 
co 


was put to in removing the conviction, as it was a ne - 

ceſfary part of his defence; therefore the preſent rule 
ght to be made ahl Hr . . 

| Wane; Tates, and ion, Juſtices, concurred with 

the Chief Juſtice in opinion.. Hugs - 

Per turiam. Let the rule be made ab/olute, and let 
the 3 rae pay the defendant the coſts out of pocket 

of this application. Vid Bar. val. 3. p. 1720. 
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| 8 | Hilary, 1 V. A. Ananymouges ; N 


Ona trial at bar the queſtion was, whether the 
fair called Vey-Hili fair, Fd 
or at Anderry? And one of the jury was challenged, 
becauſe he lived at Mey- Hill; and the objection was, 
that the Fair occaſioned manure to improve the ground, 
On the other ſide it was conſidered, that the Fa 
caſioned trampling of the graſs : this being a challenge 
to the favour, two of the jurors were ſworn to be 

triers, and their oath was, You hall well and truly try 
whether A. (the juryman'challenged) flands indifferent be- 
tween the parties to this ine. Vide Salk, uol. 1. 5. 152. 


' Eafter, 3 V. & M. The King and Qucen v. Wartino- 
oy eel 89 OY 9 e ; | * 
On an information for a riot committed in Chef:r:; 
It was ſuggeſted on the roll, that one of the Wait , 
 adefendant, on which the wenire facias was prayed and 
directed to the other ſheriff, Ow not guilty pleaded, 
the jury found the defendants guilty ;'after which it wus 
moved in arreſt of judgment, that the venire ſhould 
_ have been awarded to the coroner, becauſe both ſheriffs 
make but one officer, or rather that both perſons 
make but one ſheriff; But nat allauwed for though one 


does it in the name © 3/23 where one arreſts a 
man, or neglects to arreſt a man, the arreſt or neglect 
is che act or neglect of both. The coronerd are abt 
the proper officers of the court, in any other caſe but 
. where the ſheriff is abſdhnely im proper; not where 
there is no ſheriff at all. Af the theritF d „the Toro- 
ner cannot execute, Wc. In the caſe of two ceroners, if 


2 — 


but one officer ; ſo in this caſe one ſheriff is allinpiu, 


. | therefore" the other muſt act. Vide Salk. vol. 1. p. 


45 +7 
, ' 3 e ”YyY - 
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Ghernoc Kings 1nd Kon wes indie for high re: 
on, in Se the death of the King; they were 
denied council, but allowed pen, ink, and pax 


: : per, and 
at Chic Juice ride thareah 
— 9 


Os 


. liberty.to 8 who — . * 


on the pane] to try them, without ſhewio any cauſe 
. as .der intended to take this libecty, than 


they muſt 
ing in the challenges, but if they intended to join in t 
the w 
dictment ; accordingly they all three joined in their 


Ar tried. together and found gullty. 
* idle 3 val. J. p. 87. Ei? 151K Ry SY l * Wy 
$173 06 nan | | 
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2 Fm, "EF 12 W * 
On a trial at ber of t 
monitrans de droit, i. e. Va right in Chancery, to 
| 3 an 


) ought to have had an allowance of the t he 


ould be kept at ee 


air Oc 


be oballenged, the other execute the writ, but h 
S IH 


one be challenged, the other muſt act, and yet both make 


tried ſeparately and ingly, as not join- 


| challenges, then they could challenge but thirry-froe in 
bole; and might be. tried jdindly on the Leer 


ae Nine jn pleadiog on 
4 


5 
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an inquiſition returned there, finding ſeveral miſdde- | then the countil for the defendant riillengedithe Array, 

meanots in the warden in the duty of his office, which becauſe returned by a ſheriff, that was: — 

office is found to be an antient office; exereiſeable in intereſt, as he was a fteeman of the city of London ; 

| MeddliJexs ; whereby the ſaid office, and the priſon on this a venire was directed to the cdroher. 

- houſe in London, which were found to be appendant | But before any returns the council for the Quten en- 
to the office, were forfeited; there were two iſſues, | tered a ſuggeſtion on the record, ſetting forth, that the 

one on the eſcapes, the other on the appendancy in queſtion to be decided on this trial, being, Whether 
| Lenden; and a jury of Midaleſex being come to the | the right of election was in the freemen only, or in 
bar, the defendant's council c N array, and all 17 e BO paid ſcot and lot, (freemen or not free- 
had it drawn up on parchment in French, and read by men) it appearing. from the-oature of the thing, that 
Council; the cauſe was, that the jury ougbt to come it, was impoſſible for an impartial jury to come out of 
from London, where the houſe was, and not from London, and annere n prayed a benire to the 
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- Middleſex, and be returned by a London ſheriff ; and | "ſheriff of Surrey, the adjacent county. - 2 
concluded, -_ this we e 70 1 and there- 2 court mo = to ſet * — this ſuggeſtion, 
ore prays judgment that the array e quajſned. as being out of. time; an incon ſten t with what the 
A Te wes infited on, the inquiſition was in nature of be admitted on the . 


an information, declaration, or indid ment; and the „But after hearing council. on both ſides, the mat- 
council took notice that the priſon was in London, and |. ter was adjourned, Vide ad. Rep. vol. 10, p. 199. 
_ 19 * the office be in Middleſex, yet 9 r welt load « af vous 1b 
made it like a common in one county, appendant to Dun Diemer e 
a manor in 3 in . ie counties e ee eee e een v. Bainard. » 
ought to join; and if it is a good challenge to a jury, On a writ of error yd eta 
that Ay not indifferent, though of legal venue; a | zn C. B. wel” e 5 eine 
Fortiori, it is good when they have no egatcapacityat all. the firſt trial was withdrawn. in order for a view," was 
3 Cro. 646. was quoted, where cattle diſtrained in one ſworn on the: ſecond pannel; and zo error pleaded. | 
county, and drove into another, and adjudged that | The plea of uo error: was agreed to be a confeſſion ' 
the jury to try the fact ſnould come from both coun- of the fact, and a demurrer to the matter of law; and 
ties; and though in truth London cannot join with at firſt the court inclined this was error, becauſe it 
another county; yet that ought to be ſuggeſted on |. muſt be taken he was withdrawn as a perſon admit- 
the roll, and the court cannot otherwiſe take notice ted by both parties to be improper: to try the caufe 
of it; beſides if the venire was awarded into both the | But afterwards, on conſideration; the court held it to 
counties, and a Londen jury came to the bar, and did | be right enough; and that if it was anexception; it 
not inſiſt on the privilege, the trial wauid be regular; ſhouſd have been taken before he was ſworn; But 
but if they inſiſted on their privilege, then perhaps the | being withdrawn only for à view, they held it would 
court for neceſſity might award a venire fucius to Mid- be no objection, and affirmed the judgment. Vu. 


K 


N 


aleſex only 5 wh .B | Strange, vol. 1. 5. 70. 
14 it is no reaſon to fay, HE we may EK FO 420: „ © fool wrt 
| | have advantage of this in arreſt of judgment, we may YE | It 1 8 
not offer it now; for though we waive what we may Michaelmas, 8 Geo. ho The King v. Jehoſon & ol. 


move in arreſt of judgment, yet we may aſſign it after Tho deſendants N r 
ITS Oh.) 8 LEM I he. def on. an; information in nature of a 
for error on a writ of er 4 N ages F Je | RY uo warranto, obtained the common rule for a ſpecial 
The Attorney General on the other ide, argued, jury, which was drawn up as uſual, for the ſheriff to 
that the cauſe of change to the array, is ths want of | attend with the Frecpolders bock, and that he thoald 
| indifference in the officer; and the reaſon why they return the twenty⸗four ſtruck by the maſter. Ihe 
may challenge the pannel is, becauſe that cauſe does reer C. 
not appear on record, and therefore they have no ſhire, and the defendant | challenged the: array, on ae- 
| — . bo or Og of it, and that too is the caunt of an intereſt the ſheriſf had, as bein 1 
_ reaſon of challenge to polls. Fig dite 2d 2am | OY | | > mh" ede ado 
Per Holt, Chief Juſtice. The matter of challenge | Seng Fa Suro — Judged 
% - ought not to be to the court, as in this caſe; for you. | they were of opinion to allow che challenge 5: though — 
ſay we have awarded a writ to a wrong officer, for wa much infiſted on, that ſince the late act the 
the array is rightly made according do the writ, If. ſheriff had no influence, he being only to return the 
- the pannel was argon . og ſheriff, being a party fig brought him 2s ſtruck 3 but the right of challangin 
concerned, or being a member of a body politic con- t being taken away, not his power of — | 
- cerned, it would be a good cauſe of challenge; but we * pannel, and heat he pleaſed firſt, it was 


do not take notice on the awarding the uenire facias of 8 ed on he a | | and the * 
any ſuch thing, if we are not appriſed of it by the ſug- |. e 4g . be e abe . and | — hang moon 


— * 


. geſtion of the party, and want of a proper venue was . 3 , Aa ee -A i Ot es 
dher r e runs, to the rule of court; and — — Hs 
a return, or had made it at the requeſt of either pa- ene 3 and the gaſe 17 
ty; or if the cauſe concerned the corporation of Len- N „ FO6.COurt * _ * _ 
don, the venire ought to go to the coroner at firft; but |_ = Aly circut " * i. ” - * " 
if you infif oy it, you mull demur tor ths, Sing, 20d! That ig the preſent caſe, though the ſheriff dds men- 
- they join in demurrer; then all appearing to us on . Y + org — — mn | 
record, we may give judgment immediately, or take 3 a N 444 LON 8 de — N 
oy” to conſider. en £144, 58 + e FH IS03 DME 3. 0 cer ö t it d not preclu nt - -Protecutar om 
I tal ing the venire to the coroner. And the court re- 


And a demurrer was ordered to be drawn inſtantly, 8 | oth 11 
and a joinder in demurrer and the challenge was over- „ 3 2 
ruled. And Holt, C. J. ſaid, it had been proper for r Benn 

them to move to quaſh the venire facias before; but 25. e iy. v0.3 fps 3 8 . 8 2 "el 
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Hilary, 12 Ann. The Queen v. Delmes - | l See this caſe fully ſtated in page 136 of this work 
ß AIAN ern 20 Farce 
This was an information againſt Delme, for exe... 
eiſing the office — 5 — „N RA, Ie tem 
not being duly choſen. When the trial came on, tea i DEETIVES {5 TH . 
Council. r the Queen challenged the array becauſe] A juror on the principal) pannel uns al — 1 
one of the ſheriffs Was one of thoſe returned by the | aſter warde ſworn on the taler by a wrong nate; 
court of Aldermen : this challenge being allowed, a though 80 fault was found with the verdict, pet the 


-venire facias-- was directed to the other ſheriff; and | court granted u new trial. Vid Stra. uu, 1. p. 640, 
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Per amian, We are d of: opinion, that the 
ſmalleſt degree of intereſt or influence in a Witneſs, 
juror; or the officer n jury is returned, is. 
2 deciſive qbjection to Lor any of the ſaid perons 


being qualified for thoſe reſpeclixe purpoſes. Vit 
= „ 110 2 a FM. treaſon' ought to be expreſſed and for want of | 
that, they ſhall be bailed, and they were bailed accor- 
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to the goaler, who haſtily makes a return 
Zod ſo, the erf ſhall be made liable to bis ſexvanes 
nee. 1 95 
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* Yor: 2187785 


fine, I think he . e 
hre, Juſtice, agreed with the C " Mice, 
» on 5 q + 
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e! 5 od9 


ments ©. 2 7 . 4 44 56 28 1 22 | Ft 1 
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On a motion to diſcharge the defendants, who were 
e e charged with 
gh treaſon, in being privy to, an afiffing the 
elcape ot Sir F. Montgomery out of the cuſtody of one 
of the King's meſſengers, in ordinary, charged with. 


Per Halt, Chief Juſtice. T 


1 ie d 
e power, of the. ſegre- 
lately; and as for his 


tary was never queſtioned till 
commitment to a meſſenger, it i= good 3 for he may be 
committed for a time tp any body. while he is under 
examination ; but though 1 cauſe this commit-. 
ment had been jeregular, it is A.,quel on it it would 

f | 


- 


not have been void» 


Then it was excepted that 


» © 
; o 
pa ; 


taken as a INE. of him ta. % and 10. go. 
W e warrant dogs not 
\ 


IE <4. 


M3: nts. iv 
and he. 
| Jo 


8 
: 
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1 
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hey 
= 
accelſaries before and after ite fehmt, though nor” 
mentioned; ay here the deſendants are affected with 
the treaſoh of Sir nnn ee EAT 


K-42 
Les whey treaſon. Sir 7 Montgomery bed been 


” 
we >. $4 : : * 
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ted. * ' 5 , 8 ö 
Per Holt, Chief Juſtite. ITa Htatute makes 2 yam; | 
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Per Eyr, and Rokeby, Juſtices, The' ſpecies of Sir 
 Michacimas, 8 IF. 3. Stlnftid „ Lydatl. 
An sgi of treſpaſs and falſe impriſonnient was 


gs | 


brought by the plaintiff for detaining him in eu/fody 


- " 


until he had paid 11 5. for his'deliverance,” © © 
The defendant pleads the juriſdiction of the Court of : 


| Conſcience in London, that they had power to make or̃- 
ders, and exact obedience to them. That an order was 


made by that court for the plaintiff to pay 105; 4d. 
Oc. which he not performing, the defendant took him 


by virtue of a precept of that court, and ſo juſtifies the 


| Pp Een, and detaining him till he had paid that 
Jo this plea the plaintiff demurred, becauſe the ju- 


L 


riſdiction did not go to the whole ſum of 11's; but only 
to 105. and 4 4. „ ; er e ed 
After hearing council on both fides, the court gave 


their opinion as follow: 


of parliament to this Court of Conſcienct 


Per curium. This is a ſpecial e given by af | 
to commit, &c. 


but the offlcer is not to detain the perſon in cuſtody till 
the money is paid to him; for neither he nor the ſne- 
riff ſhould receive it, unleſs it is on a ff. fu. and after- 


| wards in Hilary term, for this reaſon Judgment was 


given for the plaintiff. Jide Mod,” Rep. vol. 5. p. 295. 


| 


Micbaelmas, 8 WA 3. Claris Caſe. 
This caſe came before the court on a return to an 


' habeas corpus, they ſet forth the charter of the city off 


1 


London, he and farther fay, that in the ſaid city 


/ there are ſeveral companies, c. and that the compa- 


4 


' 
* 


ny of vintners is one of them, C and that thoſe 
companies are under the government of the mayor and 


aldermen : and: they ſay alfo, that if a man fefuſes to 


' 
: 
| 
F 


£ 


WW» Af „ 


FFP 
Rokeby, Juice, ſaid, that. x1 5 mellenger may be. 
ito, d ſo good. 


” * > n 4 * n"VOren lides, 
their opinion as follow: 


take on him the office of a Jiveryman of any company, 
he might be thereof convicted and impriſoned" by the 


ver | 
ne offender mayor and aldermen ; and they fay, that ClariTefuſed* 
to take on him the office of a Hveryman of the compa- 


ny of vintners, tho' he was à eitizen and freeman of 
Lenden, and ſubject to the ſame; and that therefore 
the mayor and aldermen committed him to F. — 4 
of Newgare, until he ſhould take on him the faid öf- 


Jen S eo ere 


After hearing council on both ſides 


ide court gave 
it 


Sf #* £%&Y #34 oh. 
awed 2 4 P13 os 


Hott, Chief Juſtice. 'We'ought;/4sfar as we cn by 


law, to ſupport the government of all' ſocieties' and 


corporations, and eſpecially this of the city of London; 
and if the mayor and aldermen ſhould not have power 
to puniſh offences in a ſummary way, then farewell to 


the government of the city. * 
But what ſticks moſt with me is, that it is not ſet 


out that F. is an officer of the city and indeed I think 
he is not an officer, though I confeſs he is an officer 
to the ſheriffs, as he keeps ine county goal; but it 
ought to have appeared, that he was committed to an 


officer of the mayor and aldermen 


— - 


Clark was afterwards diſeburged by the whole burn, 
who declared their opinion, that che cuſtom — 


good cuſtom, and was for the advantage and good go-- 
verument of the city, and therefore they would always 


* 
, 

. 
* 
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7 n 
a Michaelmas, $ J. 3. Bracey v. Harris. 
a 6; : 1. 27 1 4 2 2 


The plaintiff was ſummoned before the commiſſioners. 
of baokrupts, ta give an account of abankrupt's eſtate 3 


- 
* 


U 


A. ment 4 con 
' Formed 1 
4 7 


and on his refuſing to anſwer the queſtions put to him, 
he was commeted.; and having brought an habeas corpus, 
it appeared. on the return, that the werrant of commit- 
JE that he ſhould be committed until he cons. 
he autbority of the commiſſioners which was. 
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- the comm = or t 12 2 number F them 1 . 1 M- $1 | 
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ſioners need not aſk the party whether he will be exa- 


eonſpiring the cently of the King. Ou not guilt 


the indicment only that Pell fuffered -B*to'efea 


ieee was ar 0 

er — CG, uſtice. iter man be i in the cuſtody 

of Full for und another perſon gde before a 
uſtice of bs» (ſwears High 3ren/ar againſt dim, 

— will be” in thecaftody®'s , and alſo Char 

Vith bizh treaſon ;; hut fince he was — — 

Hu for bigh treaſon; | he'\ſhall' not anſwer” for 4 

ofcape. The ptevedeqts are, for 40hith © be 2 

commilied, Andrinyrhecrats on the- eſcape! of Lord 


; led 3 wy — eummibnent, bello ict 


have wines * 5 mem 2  aQ of an 13 nt . 
ET tions as ot ee 40 5 — "him 79 


mit ih perſon to prior, there # . remain 101 
bail, 22.25 untii 2 oners to be exam 


ubmit to the commiſſi 
and not till he conform to, 
miſſioners: and therefore it was move 
be diſcharged. 


The court ſee 5 to incline, 
not pay an univerſal e ediente 6 e commiſhoners, 


ſo as to anſwer all queſtions, but only 9 725 him 
to what he knows concerning the carry "yay 3 
rt of the bankrupt's s eſtate by any perſon, bur 10 
himſelf. | 
But for that fault i in \ the concluſion. of .t e 1 
mant, Bracey was * e N, Mea Rep. vol. 5. 
p. 38. ; Mr 


| Euler, TA be de ,. 141 


Dr. Gmund being committed laſt vacation 57 the 
tenſors of the College * Fools ians, was this term 
brought into court by habeas e on which . 
goaler returned, that the ſaid Doctor being exam 
laſt vacation, and convicted by the cenſors of the Col- 
lege of Phyſicians for his ill practice on the a, of 
N C. in the year 1692, by which, 770 ſaid J. F. died, 
Was fined by the hid cenſors. 20 l. and, committed to 
goal, until he ſhould be delivered by the ſaid college, 
or otherwiſe by due courſe of law. 

On whick return the court, reſolved, that the 3 
tence or judgment was too genetal, for the cauſe of 


it he might 
at the party need 


commitment ought to be certain, to the end that the was pardoned, Gr. 
Holt, Chief Juſtice, held, that ought to come from the 
other fide. And if a man Was pardoned, yet che ſhe- 


riff ought not to take notice of it until his pardon Was 


party may know for what he ſuffers, and how he may 
regain his liberty; if he n for the fine, it 
ought to be until he Paid the fine; but if the intent of 
os cenſors was to,puniſh him, not. only. by fine, but 
— b impriſonment they ought to haye made them 
0 dittinct & parts ef the judgment, by condemning, 
bin to yr? for ſo long, and from thence until he 
have pay the fine. | Vide 2 vol. 1. p. 213. 


| MichaeIman 9 2 3. Gregory's Caſe. - 


Gre: was commence by the miſoners of "a N 
pts, for not anſwering and — — a. diſcovery of 
his 1 hea and. bei brought into court by an habeas. 
pay it was moved that it might be. filed, and that 
4 be diſcharged, on produeing vits chat 
made a diſcovery, - 
* the court would not diſcharge him; ; 2 if the 
tommitment was void, he may bring an action for fa 
impriſonment; and che wourt ſaid, that the commiſ- 


mined or not; for the ſtatute gives them power to ex- 
amine him on internogatories, which they muſt prepate, 
and tender him ready drawn; and this ngt being re- 
turned on the habeas corpus, the warrant of:gommitment 
was For that reaſon held. vo Ha de, Reps wal 5 


. ? Tt: 
* » 1 N 
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1 1 * 4 | 


e 0 1 . Th King y. Fall. 


- Bal the keeper of "Nady was indien for the 
of B. Who was fqn) for . htreaſor,' in 


pleaded, à verdict was given for the Ning: And -j 
was moved in arreſt of judgment, that it 2 py be: in 


ing in his euſtodys charged with high ret 


does not ſhew{ that he was committed for 2 
the cuſtody of the defendant. And on this „ 


wy! 


aA > „ 


472 e eine vn. — t3 v er | 
N E not excu 1 28 a m 
2 tl . high. tYeifon N contiaue I 


1 54 hi f the cole . 
tha 
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| caſe chargeable, (feE 


0. 10. which — — 
in ul] caſes where the —— 
ſhall be 


ſaid, it was according to 
| ments to priſon, and the Tower of London, are vent, 
and ſuch:commitment is a good commitment 10 the Lieu- 
tenunt of the Towers. A third exeeption was, that it 
did not appear (admitting B. to have been committed to 
the priſon for high treaſon; that he was under ſuch 
commitment at the time of the eſcape ; ſor ĩt may he he 


mitted in execution for b 
Ful, Chief Juftice, was of -opini6n 75 


' further orb if He permfts yo man to eſcape, yet 
the . (hall nevet be charged for the eſrape of the 
as canmirred for un offence, for which he never 


' wi oy ets to him. 
Another exception was, that it wit laid, BF; was 


committed to the priſon of Newgate under the cuſtody of the 
| ſheriff, ſo that it did not appear that he was commuted © 
to the cuſtody of Fell; and alſo that to ſay, | 


that he was 
committed to the priſon, c. was inſenſible, b 


and the goa 
Miable; for the 


e a ts Frags 


; ſcruple has. been made, wh RS . 1 _ 


| ſhall not be charged criminally, viz. to extend to 0 
or umb; though he is liable to payment af dam 


an eſcape for a civil cauſe) without doubt he is; rhe: 
ut ia ſuch a 


ati 14 Ed. 3. v. 10. the ſheriff ought 40 
goaler' as he will be an(werable for ; and fat. 19 4, 7. 
to the ſheriff, bu, ke 


9 #Q, the es 
ble for eſc 4 f "Tuſtic 
the precedents; for commit=. 


And as to the ſecond — Halt; Cbie 


«Bat this was gry ot 


allowed in this or ſome other court ;; fof the ſhe W 


cannot allow the King's pardon; and it ig criminal in 


him to 1 a Mere eſcape fon n 

| aner had. „ 6 
f * % 7 8 4 75 W age es a» Þ we 
i „8 
; Ace, 10 Wi. Mon ws * e ae 


An attachment way” eee ait 
Was reported i in contem 1 505 ei 
it, he 7 | 


And on à motion being made for a 


anted, but a ſpecial ſcire facias o ko be woes out, 
' reciting The whole al ref why: 3 DIE not 
have execution for ttie fine Bt at another da 


wag 115 5 396. „ 2 * dee * 


The Ware = protings into hi court on a 
Di torpus, to which the warrant of his commitment 
was returned. And 15 two ee Aken o his 
ci, he was diſcharged. © 

e firſt was, that it did 7 hor fugeien pear that 
the defendant had not ſufficient diftreſs, | appear that 


E on a conviction on the new act againſt deer-fteal- 
9 2 and therefore it was ill for if he had ſuſtcient 
diſtreſs, the Juſtices of peace had.not any power to 
commit” him to priſon; but the warrant of commitment 
2 recited, that Chandler, of the pariſh of Hadlty in 
county of Middleſex, was con ed, &c. and be- 
| Sie de J not pay the forfeiture, the juſtice iſſued 
his Warrant, directed to Al conſtables es, Se. and ren] 
the FA of South Mimt in the ſaid county 
mae return, that the defendant had no goods in Fin Ha. 
theſe are therefore, &c, n 
vr "Holt, Chief Juſtice, and Gould, uſtice, The 
as is not allet * the return oft e conſtable 


=> 5 
1 * 


E a oft 1 


ccaule u mn 

cannot be commitied to a place, but to a perſon, &c. To 

the firſt point, the court _ 1 4 it was well — 
er 


| For if B. was c 


permits him to el 
priſoner is in the cuſtody of both. And though ſome 


ing abſent) an e was ie Fite 74. 


re 


Michaelmas, 13 W. 3. The King v. Symonds, | 


defendant was brought into this court on an 
hab. wy directed to the keeper of New Priſon : and at 
the return thereof it appeared, that ſhe was committed 
by Mr. P. a juſtice of peace, to New Priſon, becauſe 
ſhe was a lewd, idle, and diſorderly perſon, for that 
ſhe was found in a reputed bawdy houſe: and it was 
moved that ſhe might be diſcharged, becauſe the cm- 
pitment was illegal; Iſt, Becauſe the bare being found 
in a bawdy-houſe was no cauſe of commitment. 2dly. 


Becauſe the juſtices of the peace could not commit to 


Priſon. | 1 

| * olt, Chief Juſtice. The barely being in a ſuſ- 
pected houſe at a time not unſeaſonable, ſhall never 
be a cauſe of commitment; but the juſtices may commit 
a lewd, idle, diſorderly perſon ; therefore, a general 
commitment, that ſhe was an idle and diſorderly perſon, 
had been good. But here the juſtice of peace aſſigns 
that for cauſe of idleneſs and diſorderlineſs, which is 
no cauſe, viz. the being found in a houſe of ill re- 
pute; and therefore this commitment ſeems ill. 

But on reading feveral affidavits concerning the de- 
bauchery and obſcene actions of the defendant, the 
court refuſed to diſcharge her without bail, which ſhe 
not being able to find, was committed to the Marſbal- 
fea. Vide Raym. vol. 1. p. 699. pts 


Michaelmas, 13 W. 3, Pollard v. Gerrard. 


A motion was made for a prohibition to be direct- 
ed to the court of the Archdeacon of Midaleſex to ſtay 
a ſuit brought there by Gerrard againſt the plaintiff for 
fees, ViZe:45. due to him as Regiſter from Pollard, 
who had been ſworn before him, churchwarden of 
the church of, &c. on ſuggeſtion, that the office of 
Regiſter is a temporal office, and all profits and fees due 
to it ſuable at common law. And a rule was made to 
ſhew cauſe why a prohibition ſhould not be granted. 
And the plaintiff's council ſhewed cauſe againſt it, 
but agreed prohibitions had been granted to ſtay ſuits 
there for fees due to proctors; but in this caſe the 
Spiritual Court may make a better judgment, whe- 
ther the fees in demand are due and reaſonable. Be- 
fides, that they are ſo ſmall, that it would not be 
worth while to bring an action at common law for 
them; and in ſuch caſe, this court will not drive the 
party to the tedious and expenſive remedy of an ac- 
tion. In this court, the door-keepers claim fees by 
cuſtom, and fees are due to the marſhal, cryer, &c. 
at the aſſizes; and in ſuch caſes, if the parties who 
ought to pay the fees refuſe to do it, this court, or the 
judge of aſſize, reſpectively exert their authority, and 
commit perſons refuſing to pay their fees, and do not 
drive the party aggrieved to bring an action; and this 
is the conſtant practice. | . 

Holt, Chief Juſtice, ſaid, he knew of no ſuch 
practice; and he could not commit a man for not pay- 


ing his fees. If there is a right, there is a remedy ; and 
an indebitatus aſſumpſit will lie, if the fee is certain; if | 


uncertain, a quantum meruit. It was held, 15 Car. 2. 
in the Exchequer, that a Regiſter cannot ſue for his 
fees in the Spiritual Court. And therefore a-prohi- 
bition ſhall be granted, and if the plaintiff pleaſes 
he may declare on it, to the end that the matter may 
be determined more judicially. Vide Raym, vol. 1. p. 
703. . s 5 15 7 | 


Hilary, 1 Ann. Holling ſhead”s Caſe, 


Holling ſhead was brought into this court on an habeas 
corpus ; and the return was, that ſhe was committed by 
the commiſſioners of bankruptcy for refuſing to be exa- 
_ mined by them ; and the concluſion of the warrant of 
commitment was, that ſhe ſhould remain in cuſtody, 
until ſhe ſhould be otherwiſe diſcharged by due courſe 
of law. And by reaſon of this concluſion, the court 
held the commitment to be ill, and diſcharged the defen- 
dant; becauſe the power given by fat,” 1 Face 1. cap. 
15. is to commit the party until he ſubmits himſelf to the 
commiſſioners, and ſhall be by them examined. And 
there is no mention made of being diſcharged' by due 
courſe of law. Vide Raym. vol. 2. p. $51. 5 | 
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Hilury; 2 Ann. Tbe Queen vn Tangle 


The defendant Was indicted "for | ſpeakin g certaiti 
words of the mayor of Saliſbury, via. Vau, Mr. 


„ mayor, I eare not a fart for you,“ at one day; anc 
on another day, You-are à rogue and a raſcal. 


| And to this indictment the een demurred. 


Per Halt, Chief Juſtices Theſe, words do not tend 
more to the breach of the peace, whether ſpoken in his 


; preſence. or abſence, to himſelf or to ſome other per- 
ſon. A magiſtrate may commit the party for king 
ſuch words, if he refuſes to find ſureties for his good 


behaviour; but ſuch commitment muſt be made pre- 


ſently. 


V curiam, Let the indicment be ,quaſhed: Vide 

Raym. vel. 2, P. 1029. e Et Wa 
© Michaelmas, 2 Ann: Elderton's Caſs. 

\ Elderton was committed by the Board of Green Cloth. 


for executing a fi. fa. in Mhitehall, and on the return 
of a habeas corpus it was argued to be lawful, and not 
at all prejudicial to the privilege of the palace, and that 


they had no power to commit for breach of the peace, 


having a power only over the Queen's family, for the 


government of the menial ſervants, and that the pri- 
vilege of Whitehall was by flat. 28 H. 8. 
he Attorney General on the other ſide argued, 


that there is a ſtanding commiſſion of the peace for 


the verge and palace, and that the officers of the Green 
Cloth are always commiſſioners; and that at. 28 H. 
8. did not create the privileges of a palace, but only 
aſcertained the boundaries thereof, for the Queen may 
declare any houſe to be her palace without the parlia- 
ment; and ſuch declaration being made under the 


great ſeal, it afterwards continues a palace, though 


the Queen does not reſide there. 5 
Powell, Juſtice. The privilege of the palace is by 


common law, and that in reſpe& of the King's preſence : 


breaking the. Exchequer hath been held to be burgla- 
ry, though none of the King's money was there; and 
one Jones had his hand cut off for a murder committed 
by him in the Tower, and was afterwards executed. 

Holt, Chief Juſtice, doubted the caſe of burglary in 
breaking the Exchequer, Cc. and denied Fones's caſe, 


becauſe the ſame fact cannot be a miſpri/ton and a 


murder, for the, one will extinguiſh the other; he 
ſaid, that it was true, his hand was cut off, but it was 
without any manner of authority, for he had ſeen the 
roll, and there was no judgment for it; he was of opi- 
nion, that where the Queen was totally abſent, and 
neither preſent by herſelt, or by any of her domeſtics 


or family, the place has no privilege; but it is other- 


wiſe where it was only a perſonal abſence for a little 
time: the Queen at this time was at Windſor; now 
whilſt ſhe was there, ſuppoſe a murder hid been com- 


mitted in Whitehall, (hall the fad be tried before the ' 


Lord Steward ? and he held that it ſhould, not. Vide 
Raymse vol. 2, p. 978. ; 7 5 cl + 


 Eafler, 4 Ann. Laiton, or Layton's Cafe. - 
The defendant was brought into court by a habeas 


corpus, having been committed by the Lord Mayor of 
Londin on his own view, far a forcible entry into the 


Fleet priſon, and a forcible detainer thereof, The title 
| Layton claimed by was, that this priſon was by a judg- 


2 4 


ment of this court, ſeized in the Queen's hands, un- 
der whom he claimed. And the exception taken was, 


that it did not appear that the commitment was made by 


| 4 juſtice of peace; for the ſubſcription was by Owen 


Buckingham, mayor, and did not ſay juſtice of peace; it is 
neceſſary that the perſon who commits for a forcible en- 
try ſhould entitle himſelf to a juriſdiction, by ſubſcribing, 
himſelf a juſtice of the peace, azdly. A juſtice cannot 
ſet a fine by virtue of the /atute, but ought. to refer, 


to the quarter ſeſſrons. 2 Crb. 4m. Reihuay. W hat 
power the juſtices have ought to be e. 
Another exception was, that it was held to b 


ther th as | e within 
the liberties, and not within the city itſelf ; for the Lord 


Mayor has not juriſdiction every where within the 


liberties. The Attorney General, in anſwer to the 'oþ- 


jeftion, obſerved, that the Lord Mayer did not ſhew 


himſelf to be a juſtice, and ſaid, the court would 
3 | couple 
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couple the warrant to the conviction; for that, he ſaid, 
was the reaſon of removing it hither by certiorari, 
whereby it would appear to the court, that there was 
a judgment to ground the warrant of commitment on. 
And it was further argued, that the Lord Mayor, by 
virtue of bis office, before any acts of parliament for 


juſtices of the peace, was a conſervator of the peace; and 


thereof the court would take notice, and alfo on ac- 


count of „at. 8 H. 6. which makes all mayors juſtices | 


of the peace; and the warrant” has a reference to the 
conviction; and as long as the conviction ſtands, the 
warrant ſhall be ſupplied by a reference to that. By 
the record it appeared to be all done inflantly. The 
council for the Queen ſaid, this is a commitment in ex- 
ecution. Stat. 15 Rich. 2. is founded on fat. 5 R. 2. 
and ſo is flat. 8 H. 6, * | 
Per cur. A juſtice of peace may ſet a fine, but he 
ought immediately to commit the perſon, where by bis 
own view he finds a forcible detaining : and then, as 
he is a judge of record, he may adjourn his court, and 
then ſet a fine on him, and commit him in the mean 
time. As for the ohjection of his ſigning mayor, and 
not juftrce, it was ſufficiently anſwered, for that de- 
fet Was ſupplied by the ſtatute, Which makes all 
mayors juſtices. Vide Mod. Rep. vol. 11. p. 46. 


Eaſter, 4 Ann. The Queen v. Weſt, 


See this caſe fully ſtated in page 220 of this work, 
under the head Baftards, | 


Eaſter, 4 Ann. Anonymous. 


A man brought to this court by a habeas corpus on 


a commitment by juſtices of peace, who have cog- 
nizance of the cauſe, is not bailable till the order is 
quaſhed ; becauſe till then he is in execution. Vide 


Mad. Rep. vol. 11. P. 45. 


Eaſter, 4 Ann. Cockeraft v. Smith. 


On the ſtatute of forcible detainer, where the juſ- 
tice finds it on his own view, he muſt immediately 
commit, and cannot adjourn the commitment, but it 
muſt be done in/lantly; as in the caſe of auditors on 
account; the ſame if he has recorded the force: but 
Holt, Chief Juſtice, ſaid, ſo long as the matter is 
under examination, he may adjourn. 

When a perſon comes to this court on an habeas 
corpus, and this court thinks fit to turn him over to 
the Marſhal, they commit him for no other matter 
than for the cauſe or cauſes returned on the habeas 


corpus. 

"Per Holt, Chief Juſtice. A juſtice that has power 
to ſet a fine, has power to bail; for he is not obliged 
and bound to commit; but after the perſon is once com- 


mitted in execution, it is too, late to move for bail. 


Jide Mod. Rep. vol. 11. p. 52. 
Michaelmas, 6 Ann. The Queen v.: Simmons. 


See this caſe fully ſtated in page 221. of this work 
under the head Ba/tards. 5 


| Mlichaelmas, 8 Ann. The Queen v. Tooley & al. 


An indictment was found againſt the defendants for 
the murder of one D. and on not guilty pleaded, the 
Jury found a ſpecial verdict. 

The court being of opinion it was only man/laugh- 
ter, refuſed to give Judgment, and on account of the 
late general act of pardon, the priſoners were diſ- 
charged as to the indictment; but there being a writ 


of appeal delivered to the ſheriff, the court held, that 


a were in cuſtody on the appeal, by the deliver 
of the writ to the ſheriff, Yide Raym. vol. 2. p. 1296, 


| Hilay, 13 Anne The Queen v. Green, 


The defendant was convicted on the ſtatute for kil- 
ling hares, &c. and hunting againſt that ſtatute; and 
being committed, was brought into this court by an 
habeas corpus, and the commitment appeared to be, 


5 


| 


till he ſhould be diſcharged by due courſe of Jaw, 
when by the act he ought to have been committed for 
three months. | | 

Per curiam, The commitment is wrong, therefore let 
him be diſcharged, for he is committed in execution, 
which is his puniſhment, and therefore ought to ſay 
how long, for he is not now to pay the 5 J. 

Per Parker, Chief Juſtice. By due courſe of law, is, 
when ſome officer has ſomething further to do, but 
here is a determined puniſhment for ſuch a time, The 

ueen v. Bracy was a commitment by the commiſ- 
fioners of bankrupcy in this manner, when the act ſays: 
he is committed till he be examined; Dr. Groenvelt's 
caſe was ſo, when the commitment ſhould have been 


till he pay his fine. Vide Forteſeue, p. 274. 


Trinity, 2 Ge. The King v. Myndbam. 


See this caſe fully ſtated in page 178 of this work, 
under the head Bail. . wy | 


Hilary, 5 Geo. Anonymous: 


The habeas corpus act directs, that if a perſon com- 
mitted for high-treaſon or felony, expreſſed in the war- 
rant of his commitment, ſhall make his prayer and peti- 
tion in open court, the firſt week of the term, or day 
the ſeſſions, to be brought to his trial, and ſhall not 


be indicted in the next term or ſeſſions after ſuch com- 


% 


mitment, he ſhall be bailed, | 

Now, it was doubted, whether perſons committed by 
rule of court are intitled to the benefit of this act? And 
it was reſolved by two juſtices, viz. Eyre and Forteſcue, 


Tabſent Powys, diſſentient, Pratt) that none are in- 


titled to make their prayer but ſuch as are committed by 
a warrant of a juſtice of peace, or ſecretary of ſtate, and 
not thoſe committed by rule of court; for that is not 
within the meaning of the act of parliament, a com- 


mitment by warrant. Vide Mod. Rep. vol. 10. p. 429. 


Hilary, 6 Geo. The King v. Whitleck, 


The defendant being brought from Newgate by an 
habeas corpus; it appeared on the return, that he was 
committed for deer-ſlealing, as flat. 3 & 4 N. & M. c. 
10. directs, not having ſulkcient difreſ and that this 
was done by one juſtice, under „at. 5 Geo. on which 
two exceptions were taken to the warrant. 

iſt. Becauſe it does not appear the conviction was 
ever affirmed in this court, or that the rule for confir- 
mation was delivered to the juſtice; and the words of 
the ſtatute are, ** that after the confirmation of an 
*« conviction, and delivering the rule to the juſtice, it 
* ſhall and may be lawful,” &c. Now, the word 
after makes what comes under it to be in the nature of 
a condition precedent, and imports ſomething previ- 


ous to found the juriſdiction. 


2dly. The juftice only ſays, that it has been certi- 
fied to him by the conſtable, that there was no /uffict- 
ent , whereas there ought to have been a war- 
rant to levy, and a return to that, that there was 10 


diſtreſs, it may be the conſtable only told him ſo. 


Per Pratt, Chief Juſtice. The warrant is 


enough; for as to the laſt objection, the word certified 


imports-it to be in a_legal manner. Then as to the 
other objection, we take notice of our own records, 


and by them it appears the conviction is confirmed. 
| The ſtatute does not give the juſtice a new juriſdiction, 
but only revives his old ones, which was ſuſpended by 
the certiorari, and therefore this differs widely from the 


caſe of an order of removal, for there the overſeers are 
in nature of truſtees for the pariſh, and unleſs they 
complain, it is to be ſuppoſed there is no grievance, 
and it is likewiſe to give an original juriſdiction. 

Eyre, Juſtice, was of a contrary opinion ; however, 


the defendant was remanded. Vide Stra. vol, 1. p. 263. 


 Michaelmas, 10 Gee: The King v. The Bail er Sud. 


wick, 
See this caſe fully ſtated in page\197 of this work 
under the head Bail in page 197. of this work, 
| Michaelmas, 


 Michaelmas, 10 Geo» Lord Conningſhy v. Steed, 
See this caſe fully ſtated in page 145. of this work, 


under the head Attorney, | 8 | 
Eafter, 4 Geo. 2. The King v. Catteral. 


On the return of an habeas corpus, the commitment 
pas by juſtices of the peace, ( authorized for that pur- 
ofe by act of parliament) for refuſing to account for toll 


n received, and until he di account, and pay, what 
2 due to the proprietors of the ſaid toll. * 
Per curiam. The commitment is illegal, for no certain 

ſum is thereby appointed to be paid, and then the de- 
fendant may remain in priſon for life. 
It was then moved to amend the commitment. 
Per curiam. That cannot be allowed after the return 
is filed: therefore the defendant was diſcharged. Vide 


 Fitz-Gibbons, p. 266. 
Eafter, 5 Geo. 2. The King Ve Smith. 


The defendant was brought up from Oxford goal by 
an habeas corpus, and appeared to be committed for want 
of ſureties in an action in the vice-chancellor's court, 
of injury and damage, to the value of 10004. and by 
warrant, the beadles of the univerſity were requited to 
carry him to 3 ; and now, on motion, he was 
diſcharged. iſt, Becauſe the warrant was not direct- 
ed to any goaler, but was only generally to carry. him 
to priſon; and, 2dly. Becauſe it did not appear that 
the plaintiff had made any affidavit of a debt, without 
which the court below could not hold to bail. ide Stra. 


/ 


vob. 2. p. 934. | 


| Michaelmas, 5 Geo. 2. The King v. Barns. 


The defendant being brought up on an habeas corpus, 
it appeared that he was committed by the vice-chancel- 
lor of Oxford, for carrying goods between Oxford and 
London, without an univerſity licence, there to remain 
till he gives ſecutity to carry no more, and to obterve 
the ſtatutes of the univerſity for life. | 

Per curiam. It is an illegal commitment; therefore he 
muſt be diſcharged. Vide Stra. vol. 2. p. 917. 


Hilary, 5 Ge. 3. The King v. Foſeph Hall. 


The defendant was committed by two juſtices, on be- 
ing convicted under „at. 17 Geo. 2. cap. 5. of being a 
rogue and a vagabond, and running away from his wife 
and family, whereby they became a burthen to the 
pariſh, on which he brought his habeas corpus in this 
court, and when brought up, his council made the 
foley to the commitment, viz, 

It, 


at he was not convicted, which he ought to 


have been. 
2dly. That it was not alledged that his wife and 
children were chargeable to the pariſh, | 
3dly. He was not committed for any limited time, 
| but till he ſhould be diſcharged according to the laws 
and cuſtoms of this realm. f ä 


After hearing council on both ſides, 4 5 
Lord Mansfield obſerved, that the ſecond and third 


objeftions were ſufficient to invalidate the commitment, 


and thought it was better not to give any haſty opinion 
about the neceſſity of a formal conviction ; therefore 


the defendant was diſcharged, Vide Bur. vol. 3- page 


1636, 
Eaſter, 5 | Gee. 3. The King v. Ellen Kue late Bent. 


| See this caſe fully ſtated in page 218, of this work, 
under the head Baron and Feme, ot 


, 


 Eafer, 4 V. M. Bruges v. Leer. 


On a right of common for ſheep; the jury find, 


he had common for ſheep according as he declared, and 
: 


— 1 


1 


Common. 


| 


1 


farther ſay, he had common for cows too; and the court 
was moved, that the verdict did not warrant the pre- 
ſcription, becauſe intire; and another is found than that 
on which the plaintiff declared. 2 
Per curiam, The common is ſeveral, diſtin, and dif- 
ferent, for he that preſcribes for ſheep, cannot there- 
fore preſcribe for cows. 355 | 

Holt, Chief Juſtice, cited the caſe of Fohnſon v. 


Thoroughgood, Brown. 177. 178. which is the very caſe 
in point. Therefore judg-nent was given for the 


plaintiff. Jide Mod, Rep. vol. 12. p. 25. 
Eafter, 5 V. & A. | Anonymous. 


Per Holt, Chief Juſtice. Where a common or way is 


claimed, the title ought to be ſet forth in the declara- 
tion; but for a fair, or franchiſe, which is no charge to 
another's foil, there the words ought to have are good 
with out any thing further. Vide Mod. Rep. vol. 12. 


| Þþo 35» . a 


Michaelmas, 6 I. & M. The King v. Fox. 


The inhabitants of one pariſh had common appen- 


dant in certain waſte grounds which lay in another 
pariſh; and the queſtion was, whether the commoner . 


ſhould pay taxes for this, and ſhould be aſſeſſed in 
the pariſh where the waſte Jay, or in the pariſh where 
his farm lay ? And it was held, that he ought' to be 
aſſeſſed where his farm lay; for it is incident, and will 


| paſs by the grant of the farm, &c. So that it is to be 
. conſidered as a part of the farm, and the farm to be 
| taxed higher. Vide Salk. vol. 1. p. 169. 


—— 10 . 3. Richards v. Squibb, At Dorcheſter 
Lent Alſizes. | 


Per Holt, Chief Juſtice. If a man preſcribes for a 


certain number of cattle, as appurtenant, &c. it is not 
| neceſlary, nor. material to ſhew, that they were J 
| vant and couchant ; becauſe it is no prejudice to the 
owner of the ſoil, the number being aſcertained. 
. Vide Raym. vol. 1. p. 726. 9 


1 . 3. Hockley v. Lamb. At Windhefter Lent 


Aſſizes, 


Per Holt, Chief Juſtice, iſt. A man may preſcribe 


| for common for cattle levant and couchant on a meſſuage. 


2dly, A man cannot preſcribe for common appurtenant 
to a farm; becauſe it is uncertain, of what a farm 
conſiſts, perhaps of ten acres, or of an hundred acres - 
but the preſcription ought to be laid, to a meſſuage 
and ſo many acres of land. But if there is an ancient 
farm, and the ſame Jands always occupied with it; 


a man may have common of paſture, to depaſture his 


cattle tilling that farm. Vide Raym. vol. I. p. 726, 


Hilary, 12 W. 3. Hockley v. Lamb. 


In an action of treſpaſt for taking of the plaintifr 
cattle; the end juſtiſied the . 
damage feaſant in his freehold. The plaintiff replied, 


and made title to common in the place where, a. 4 


tempore fractinis campi (it being a 1d) ti 
c. And on traverſe of (ie i fila) rl 
fendant, and iſſue joined on it, a verdict was found 


for the plaintiff for the common» And it was ſeveral 


Jant on his common; and on demurrer to this avoury 
| . it 


times moved in arreſt of judgment, that it was inſen« 


ſible and uncertain what common was here claimed 3 
for a r is a word of the country perhaps, 
but the law does not underſtand what it means. And 
of that opinion was Holt, Chief Juſtice. But Gould, 
12 held, that oy 8 it would have been 
11], but now it is ter a verdict. 7 

a Per Holt, Chief J 

thing unintelligible; for it has only found the common 

as the plaintiff has replied. But adiot wy; 
Raym. vol. 1. p. 645. * 1 25 [xo 


| | Molin v. Slater, | 
In replevin, the defendant avowed for damage * 


uſtice. The verdict cannot aid a 
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it was adjudged not good, becauſe he did not ſhew- 
ſome particular damage to himſelf, or that he could” | ded t 

| N I }, cond exception, it was reſolved, that cannot be taken 
by the copybolders, for they are at the will of the lord; 
and therefore they muſt be taken to be cuſtomary free · 


not have his common 


For a commoney cannot juſtify diſtraining the beaſt of 
a ſtranger, without ſhewing he is damnified in his 
common. Vide Salk. vol. 2. p. 99114. | 


a Hilary, 2 Ann. Emerton v. Selby. 


The defendant avowed a right of common, ſettin 


forth a preſcription of common for cattle levant and 


couchant, on ſuch a cottage. . 

Per curiam. It is good to a meſſuage or cottage, for 
cattle /zvant or couchant; but it has been queſtioned 
in the year 1653, whether it could be good of common 
ſans number; and the ſame has been of late in the 
C. B. but nothing done in it. And a cottage implies 
a court and backſide, for a cottage with leſs than four 
acres of land, is againſt „at. 31 El. c. 7. 

Holt, Chief Juſtice, ſaid, he had known /evancy 
and couchancy tried in an iſſue before Hale, and that 
Hale ſaid, the foddering of cattle in the backſide would 
ſuffice; and judgment was here given for the avow- 


an c. : 


Per curiam. It would be hard to defeat it, in caſe it | 


was preſcribed to common ſans number. Vide Mod. 
Rep. vol. 6. 5. 114. 8 


Eater, 4 Ann. Crowther v. Oldfield, Error. 


See this caſe fully ſtated in page 28 of this work, 
under the head Actions. | 


Eaſter, 4 Ann. The Mayor of Winton v. Wilks. 


In this caſe, Holt, Chief Juſtice, ſaid, it has been 


held, that in an action of treſpaſe againſt a commoner, 
he may plead not guilty, and give his right of common 
in evidence; but | cannot think ſo, but he ought to 
plead ſpecially, and ſhew his title: it is otherwiſe of 
the Lord of the waſte, he may plead not guilty, and give 
his title in evidence. Vide Raym. vol. 2. p. 1129. 


, Eafter, 4 Ann. Anonymous. 


Per Holt, Chief Juſtice. A man who claims common 
in another man's land muſt ſet forth a title: but a 
man, who is in poſſeſſion, need not ſet out a title, Vide 


11d. Rep. Dol. 11. P · 53. 


Trinity, 4 Ann. Follet v. Troake et al. 


In an action of ab {a4 for chaſing the plaintiff's 
ſheep, that were feeding on, and uſing his common; 
the following exceptions were taken to the defendant's 
lea. *n* 0 EN ©, RVA ITY 
n 1ſt, That the cuſtom was unreaſonable, for the 
drift to be made at the diſcretion of the ſteward ; it 
ought to be on a ſurcharge, or at ſome certain times. 
2dly. That theſe cuſtomary tenants muſt be taken to 
be copyholders, and then the preſcription is ill; for 
copyholders cannot preſcribe in a gue e/tate. zdly. 
That the cuſtom and preſcription were confounded. 


4thly. That it was ſaid by the cuſtom aforeſuid, where it 


ought to be by the cuſtom of the manor aforeſaid. 

But notwithſtanding, the court gave judgment for 
the defendant niſi, agreeing it was a reaſonable cuſtom 
for the Reeve to make a drift by the appointment of the 
ſteward. In caſe of common ſans nombre, if there is 
a ſurcharge, it muſt be remedied by a writ of admea- 

:-rement. But where the common is for a certain num- 
ber, there the drift is very reaſonable; for until a 


drift is made, it is hard to know whether there is a 


ſurcharge or not; and for that reaſon, drifts of com- 
mons may be by cuſtom, and there are ſuch cuſtoms in 
all waſtes. And it is unreaſonable to ſay, the drift 
ſhall not be, unleſs there is a ſurcharge, becauſe till 
the drift is made, it is not poſſible to know whether 
there is a ſurcharge or not; and the intent of the drift 


was, to diſcover the ſurcharge. This is alſo more 


reaſonable than a cuſtom to drive the common at a cer- 
tain time; becauſe if that was the cuſtom; the com- 


moners would ſurcharge the common all the reſt of the 


- AS _— 5 I * 
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year, except at thoſe times; and ſo the cuſtom wou 
ineffectual for the purpoſe intended; As to the ſe- 


holders, and conſequently the preſcription in a g 
= is good. Indeed, if they had been laid to be copy- 
old tenements, then they muſt have laid a cuſtom for 


the common, and the preſcription would have been ill 
As to the third, they reſolved that the cuſtom and the 


preſcription were diſtinct, the preſcription for the 


common, and the cuſtom for the drift. And it might 
well be, that the freehold tenants have a common by 
_ preſcription, and a drift of that common by cuſtom. 


As to the fourth, they reſolved, that it was very fully 
laid before, that there was a cuſtom within the manor, , 
Sc. and that the words by. the cuſtom aforeſaid, related 


te the, | II N 
Another exception was taken, that the cuſtom was 
ill, to impound them any where within the manor, - 


for that they ought to be impounded ſomewhere with- 
in the waſte, and ought not to be drove out of that. 
But the court reſolved, that it was good to impound 


| RY where within the manor. Vide Raym. vol. 2. 


Eafter,' 5 Ann. Bromfield ve Kirler. Error. 


On a juſtification of a treſpaſs by the cuſtom of a ma- 
nor, for common of vicinage. The extent of the word 


_ vicinus, 2 Inſt. on the ſtatute of Morton. F. N. B. 127. 


b. 128, 43. 22 H. 6. c. 89. Dier, 47. b. was taken into 
conſideration, and argued, that no common can be of 


this kind, unleſs between two townſhips, manors, &c, 


next adjoining, and not where there is intermediate 


land; and that this tart originally was nothing but an 


excuſe of mreſpaſe. RY | 
Per Holt, Chief Juftice. People ought to take care 


to keep their cattle under their own inſpection, and 
not Jet them ſtray beyond their bounds. In pleadin 

this kind of common, it ought to be pleaded W 
If a man goes into the common of vicinage to drive his 
cattie off into his own common, (for he ought not to 


keep them in the common of vicinage,) he may juſtify. 


this zre/paſs ; but if they go into a third common, ſuch 


excuſe will not hold. Vide Mod. Rep. vol. 11. p. 72. 


Trinity, 13 Geo. Moadſon v. Natuton. 


In an action of træſpaſt, for taking and diſperſing 2 
load of fern-aſhes; the defendant pleaded, that he 


was an occupier of land in A. the tenant whereof had 


right of common, and cutting fern on the places in 
which, &c. and that the plaintiff wrongfully, came 
and cut fern, and burnt it, whereon the defendant 
came, and ſcattered it about, as he lawfully might, and 
on demurrer thereto ; the defendant's council cited 
1 Roll. Abr. 405. pl. 5. that a commoner may. juſtify 
taking the cattle of a ſtranger, damage-feaſant, or abate 
hedges, 9 Co. 112. 5. 2 Med. 65. and the difference 


is, where it is the act of the lord, and the act of a 


ſtranger. Lutw. 1240, Sti. 428, | | 
The court judged otherwiſe ; for if the plaintiff did 
him any damage, he has his action: but after the 


plaintiff had burnt the fern, and thereby converted it 


to his uſe, the commoner had no right to come and diſ- 
perſe it: therefore judgment for the plaintiff, Nide 
Stra. vol. 2. p. 771. * l ET 


gy IS 


Eafter, 30 Geo. 2: Cooper ve Marſhall, , \ 


5 


| In an action of treſpaſs for breaking, entering, and 


digging up the plaintiff's cloſe, and filling eg 
ſpoiling the coney-burrows there, c. the plainziff 
laid a Proud count in his declaration for doing the like 
in his free warren. The defendant, by leave of the 
court, pleaded ſeveral matters. | 
As to the fir/t count, he pleaded a juſtification under 

a right of common in twenty acres, &c. and that the 
coney-burrows were wrongfully, .&c. now erected, and 
kept up, whereby the ſaid common was ſurcharged and 
ſpoiled, ſo that he could not enjoy ſufficient commer in 
the ſaid twenty acres, as of right he ought, therefore he 
juſtifies, Oc. tg to 
| 0 


+ — 


8 # be | 4 A. 1. . * * . 1 , : 
„ CHA 31 a4 © 
7 


» a I 7ST INSET 


fur, and no fe farther. Che commoner cannot deſtroy or 


To we Zrrnd cant be Nadel bus „x li ſcariime, Re. 
To theſe pleas the plaintiff demurred, 'and the defen- 
dant joined in demurrer; and - arguing the ſame, the 


— Mansfield. = lord, by his grant of common, 
ives ever ro l w Ws ee cajoyment of it, (as 
ingreſs, Are „ &c. mg eby authorizes the com- 
m_ to remove —— obſtraction to his cattle grazing 
the graſs which grows on ſuch a ſpot of ground, be- 
7 2 ſuct-obſiriiftionisidiredtly contraty to the 


In gn nv caſe the lord: has Jone nothing con- 


trary us dhe grant. He has not obſtructed the com- 
— entering and. putting in his cattle. 
Tune lord has à right to put : cones on the common; 
the cones \ elves naturally make the burrows, fo 
that they are ben 16: e . f putting on the 
ies. 
It the lord furcharger, the commner is injured in his 
right of common : then what is his remedy? .Not to 
abate, not to be his _ judge in the matter, There 
is a certain line to bę drawn; the lord has a right % 


drive. off / the comies, nor deſtroy the burrows. It being 
a free twarren, does not alter the caſe, ſo that the mat- 
ter eomes to this queſtion, whether i it is abateable? And 
I think it is a clear caſe. 

Deni/on, Juſtice, — ieh the Chief Jultice. 

92 Juſtice, was of the fame opinion, and ſaid, 

fendant's quſtification is clearly bad, being found- 

ed on a claim of-right, which-cannort be maintained. 

Per curiam. unanimoully; let een, 1 5 for _ 
plaintiff, Vide Bur. vol. l. p. 259. 


Dei, 30 Ord. 4. be. Marſhall. 
The og Foo? mis cauſe gave the lixe judg ment as in 


vig. a 15 the . 
* ul. 2. r 


2 = a Tae 151 Fears MIR on a 1 


for 817 ½ 13 f 1 0 him as queruſar to 

in an n 5 _— rought 2 him againſt the defen- 

dant- 5 55 of the x ex of * 

ſecond A well as the 

750 the ute of > btion, 17 
tion was made for the 


1 ing Fi 557 0 
2 t 55 1 in proportion to their 
* without an tc. gs * the * a 


votice Wetedt T8 

was requeſted to he re 1 * 19405 
On "andthe I, 21 Er. N b e em at 

ar; Xceptio! en by Fey e plaint 
is ok e ny as, rags ee defendant had p lead- 
ed thi Ja 
tig of His e 
which is in judgment 
declarey on a bond. 


writinp obligatory, Jos d unth 

defeni tt f Foul? ave e > 2 75 . 2 5 
2 made to the defendant himſelf, and pleaded 

— » ought to be ended wit with 2 profert ; and Be 
ore, 


in this caſes of pRading par deed of 
com ofition A, 3 ert, it 1 
3.25 1 leaded, is, | t every 1 
4 rae for 1 00 the credi- 
tors, in proportio 550 Goda. and. ſub- | 
ſcribed: hd Bones figned parts in number and 


value, hall Bn, 1 
the deen 
equal benefit 
haye been made 


he any pleaded in 
pear to be made for the 
47 on ; for it is pleaded to 
„ en in e and * 


| 


Compoſition, 


tuo. pence in the pore 597 that it 
| years next after, 
of time when the money ſhall be Paid, a condition 


| Plea, that the defendant. on] 


this fault, judgment was given for the plaintiff, 
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e for every 


and chat they agreed to accept two-petce 
pound due to themſelves ; fo it was'ma rug Mb their bes 
nefit only, and not for the benefit of the other-credi- 
tors; ah - conſequently, the ri — is not ſuch 25 
will oblige the other creditors by & the ſtatute. ' 

3dly. That this act extended only to perſons im- 
priſoned, 'or who abſeonded for debt, before the 19th 
day of November, &c. but the defendant has not ſhewn 
that he abſconded for debt; for he has ſaid only, after 
ſhewing'of his debts, that he was unable to pay his 
debts, and being /o unable, he abſconded, Cc. 

4thly. That * this tompoſition, pieaded by the ol 
dant, was not any compoſition within the ear 


the act, becauſe it does not appear that the defen 90 


— de at any time obliged to perform vize b 
ment of two 3 in the cond, Wh, it, WI 
er curiam. T his is no com poſition within the act, 

her it may bappen that the defendant ſhall never 

be obliged to perform it. For the a reement is, to p 4 

paid within 

c Which makes this elch ſtance 

ecedent to the compaſition ; ſo that af that never be 

—— there will de no chmPo/ition. An agree- 

ment and compoſition within the act muſt be intended a 

final agreement, ſuch as the defendant ſhall be bound 


to, and from which he a not vary. Therefore, un- 


til the money is paid, this caſe, this will not be 
a compoſition ; for it the möbe is not paid within the 
froe years, the defendant will be at large ftom bis 
agreement, and not obliged to pay the two-penck 
at all. And Holt, Chief Juſtice, (who pronounced 9 4 
opinion of the court) ſaid, that althqugh {ſo that is. 


in Lytt{tton' to make a tohdition bſequent, yet that i 
in caſe of eſtates executed, but ſt 4 e 1 8 


of things execut ent wa 
alaineiff. e From e N . 


p. 6 +2 


Michaelmas, 1 4 Grnzacy v. Freeman. 


In debt brought on a judgmentz thedefendutt pleaded 

a compoſition made with two-third parts of his real ere 

ditots, &c, and the fature; and in his ples -averred, 

that he withdrew himſelf, and 'abſconded from bis n 1 

place.of abode, on ſuch a day being unable to pay his 

debts, but does not ſay he/ablconded fo# debt. An =: 

vil 

had ING before | in this court, in the cale of Sent . 
v. Rutttr 037 Wy Raſh. f 210. e 


11 


"4 re 
14 


4 dane, 1 Am, | Ni ;cholls- v. rn. 


Tn abs brought on a Hint, the deſendant plekac * 
ſtatute of compoſition, &c. un exception was taken to the 
lays, that be Abſconded = 


the 17ch/ y of November 1696, and does not ſay that he 
abſconded 10 the time bf the making of the act. 'or 
the 15th day of November 3 0 to the be ing a 
priſoner for debt, but the 4b 4 6 real to be 

the time of the act, Oe. and fo on e Dick 
was held ill, and judgn ent” given þ ntiff. 
The ſame point was feſolted in b N02 To 5 4 


2 uin, in the cafe * e Y. Galt. 7 Nane I 


vl. 2. p. 811. l 


ay 
| 1601919! 248 4 


855 ve, 2 4 dl 0 . 

| In an action of debt brought n.a bond, the 8 
pleaded in bar 2 np — e with his creditors 
according 28 flats 8 z. to: which the plaiatiff de- 
mutted; and the following exceptions vere taken Dy 


his. 78 to the ple. I 
9 5 exception, Ihe plea/is, that he abſcinded "oy 
on ſue Aa the making of che farute, but 
45 not ſay that he abſconded at the time of Deen pert b 
the /atute..: And thoughbe might be an inſotve 
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er Halt, Chief Juſtice. Thisi is a plea, is ban, and | ſcanding,i in the _/fatutes: 2 Th 4 2 by mw Was 


Sr — — - SS 
— wm 
— = 


* is ſufficient if it is good to a common jntent ;; and in e the en * 456, 
this cale it ſhall be 1 tended, 12 the defendant con- | iff nigh 262 gauge no bon F 31 F W. 20101 3285 
tinueq inſolvent to ks time; of the making of, the ſa- * "Mc! OT * —— TATE? yy 
tute ; and if he became 1551 Wier the time Alleggtd, 7 moe) 8 90 8 8 e 
and be ore. the ſtatute, that ought. to come an the . 29 hoof 

laintiff's ſide; for as it is pleaded, — is ee pt ondition. . . 
words of the /latute,, 2ize, ſuch as ave. abſcon ed Fun eh, 4 2 & A. Thomas v. Hen vel.” wake 


1 | Juſtice. Agreed. e Ae e, ag 
econd exceptions, The defendant: bes pleaded. the | WP aw deviſed to his Aenne, on condi· 
agreement as a deed under ſeal; but Lo 7 2 brodu de | tion ſhe ſhould marry his on amy on or before ſhe at- 
AR, court by a 1 as. he ought to do: | tained the age of twenty-one. The nephew died 
| Hol, Chief, The fatute ſays, an, agrees young, and, the daughter never refuſed, and indeed 
ment ſubſcribe ah felled Oc. and that,does- not | never was: required to marry him: 'after the death of 
import it to be by deed, for it may be under ſeal, and | the. nephew, the daughter being about ſeventeen'y cars | 
yet 'no deed, and therefore a Pre Verte is bot neceſ- ol age, married J. S. And it was 'adjudged-in 
wee? oF Za that the condition was not broken, being become im- 
Hir exception. By this agreement. the defendant i 1s | poſſible by the act of God; and the judgment was af. 
to pay — per pound, . certain day, Which is ſix | terwards affirmed in error brought i in * * Fide 
months after the making of the be Pathte ; 2nd it is Further Salt val. . tb 290, cif ah 10 
agreed, that on payment ther reply, the, the .creditgrs; ſhall | | | zon 4 


give to the defendant general releaſes, Nom this ip E 
agreement cannot be wit in. = meaning of the fatute: 10 yore Eau, 7 1. 3. "ry Whin. 6.60 


to bind the non-ſubſcribing. creditors, beeauſe it > ths —4 on a: bond: condieinind to bn * 
obliges them to give releaſes, for debts, which: have. oyer thereof it appeared, that the i pay mor: of a 
accrued to them ſince the act, and it will be unreaſon- condition," viz. that then this obligation ſball he void, &c. 
able to oblige the other cr edjro1s to releaſe them. was omitted: and therefore the plaintiff's council ar- 
Per Holt, Chief Juſtige. Ihis agreement muſt be aued, that the bond was ſingle. But not allotbed. 
underſtood to extend only to debts within the mean- Per curiam. The condition being to pay money, is a 
ing of the /atute, viz. to debts due before the making: || good defeazance of the bond; and if the obligor pays 
of the Halute, and the agreement of two thirds, of the | 7, money, the obligation ſhall 'be void. But = 


creditors does not oblige the non-ſubſcribing creditors, 
with reſpect to any debt contracted after the making EA . pra PR r 12 


of the Nee agg N e he Judlcribiog creditors 
may have obliged themſelves by this agreement to give „„ ; o 8 F: 
arr A to all matters, to a day after the /atute,/ yet Michaelmas, 8 W. 3. Hubert v. Watts\and Wife. 


they cannot oblige the.reſt as to any, matter accruing 1 
n delt on a bond brought againſt the defendant and 
4 G r the defendant ni 7 &c. J ide his wife, as executrix ot 06. ———— 
9 NY b of the ere Nee. was, N 1 enn 
i 8 1 contained in an indenture, bearing the ſame date with 
Micbaelmas, 2 Ann, Claxton v. Baſt. © 7 bags, lo which C. C. ring, or with R. Hulbert, 
; The, ſtatute of compęſition of two thirds, ci was R e e. ee dvr ee 1 ſaid 
Ru in bar, and it was averred, that the defendant within ive years after the date of the indenture, that then 
ad abſconded at ſuch a, time before the Hatute; but C. C. his heirs and aſſigns, at the proper 83 of the 


did not ſay, that he had abſoonded. or was in goal, at the ] : 
time mentioned in the //atute;iand the exception taken nn 0 free tec e ae 15 ae S8 
- was, that for any thing that appeared inithys/plea, ,the | and aſſigns. The 96 ee plead, that C. C. was ſeized 
defendant: was ſolvent at the time of the n en of the tenements, Sc. in fee = being ſo ſeized, the 
therefore. not, capable of the benefit thereof ; 19th day of Ned. 3 HW" 200 22 by his will in writing, 


Per curiam. This being a bar, .fhall be good to 1 Tz 
common intent ; and if he defendant . 40 ſolvent c lg dead 3 — ; 4 det K. . died wiche. 
after the failure, it ought to come on the plaintiff” S. | out ifſve; whereby the lands ie” to the he defenddy ts 
| fide by replicatian. wife, *Wh6' is ſeized of them in ee; and that ide 
Second exception. That 155 F pleaded the pla atiff did not pay the ſaid 100 /. neither to C. C. in "his; 
Colne often, as a writing under hand and ſeal, .therefare litèstitie, mor-to' X. B. in her life-time, nor to the de- 
3 7 and by conſequence, to be produced With a 7 wife, Se. "The plameif e that XK. B. 
"bt at the? h , 
"Per Gurigin. He only plead it it is ſigned and A but -| twenty% obo money: n dae, age al 
not to haye been delivered. as: a deed ought to have | PB clttianm. The deviſe to a perſon who was 
1458 8 been; and the /atute does not r FUE adeliver he & pable 10'66tivey, within che five years, was a ' breh 
1 fn ent 1 972053 45 5 the covenaut; and it would be in vain to com 0 
4 9 ird exception. It is pleade 'ta have een made the. plaintiff to pay the 100 /, to à man who Was 0 
t 


12th of February after the //atuje, ſo it may have includ-,. to porſb Len 1. For, as 4 
ed debts become due after the ſlatute. —_ nay ſuffer ©: 1 contre. e a's 
Per curiam. It ſhall only be, a compoſition | forthe - King gtant᷑ # privy ſeal, yet it"ls in the + ou 
debts under ſtood by the Hatute, al at leaſt as to the. non- the court 1 they Will 921 it fo 
ſubſcribers, though it may be otherwiſe to ſubſcribers : the coutr® will not ben vit,“ 17 15 
therefore pens for oy metas LG 2 de Mod. ae infant; and Nate it 1 80 
8 1971 pl J 146298 
niſh, n Kam. e ee 113. ts 05 ba 


Rep. vol. 6. P. 58. J it 5 1 e by error. A . t 
zasberz Eger, 3 Arn, of Smith V. Bari W ihe obs fc jaw buz 10 2 uy 12 0 2600 15 
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In abt brought on a bond; ad the nes act 1 com- 6 £ 
Pofition of tw thirds in number and value of the credi- T It was ruled by Holt, C. ar 11 75 
tors, pleaded in bar, averring, that he was jndebted t | Fong on ey reg! wen FO 77 
the plaiotiff au 49 A the! 17th” df November 1667, an i ſurtehdefed” foth e uſe ot 
did abſcond there Was à a" kepfſeution, fol fehl '| the wil FYevil & this lan I'tq. 4 


den ie io Smt 0709 Of MSDEQMICH e 360 1 15 tion that Ja 
nd an-etclpiror: was: ker the declaration; "that" | death"of the! Aae to J. 
the ing aught to be ubefred on the iſt Oel 7. F. Güghf to be Ae os 


tober, being the time on which the ſeffions began; and actual entr before he can 71 render 
to which the act as to this part rela he and this ap- in the preſent caſe, a ſurrender m 
ra by the Wore have in the <lauſe of ab- Aua entry, was held ill. Vide Ee ol. 1. 


} 


ds * 


0 5 5 R Tow * 3 J 1 £1 N 1 : 4. 
* mt can * { 4 f * , 8 4 e 
- * "Frinth; 11 M. z. Levintz v. Randepb. 


In debt on & bond for 40 J. brought by Mr. Serjeant 


Levintz, as late treaſurer of Gray 
- fendant, a cqunſellor.at law, and 
' ſociety z the defendant craved 
condition, which was, ** that if 


Inn, againſt the de- 
member of the ſame 
oyer, of the bond and 

it, the above bounden 


'« Herbert Randolph ſhall from time to time, and at all 


«times hereafter, well and truly pay, or cauſe to 


« be paid, all ſuch ſum and ſums of money as ſhall 
* become due by him for commons, vacations, pen- 


.66 fions, d ues. 


: 6 


« Gr Inn, 


<« time; and at, all times hereafter, .in Grey's Iun 


dant pleaded a general performance. 


On demurrer, the following exceptions were taken | 


of the breach, no de- 
mand was alledged, which ought to. be, becauſe it 
was an uncertain payment. 2dly. The breach is not 
poſitively alledged, for it may be the defendant has 
paid his penſions to the treaſurer, and the treaſurer did 
not pay them to the ſociety, and then they will be 
arrear to the ſociety, and yet not due from the defen- 


to the plaintiff's replication: 
iſt. That in the aſſignment 


dant. But not allowed. _ 

Per Holt, Chief Juſtice. No 

for this ſum, being a ſum in groſs. 
Per Gould, 


there was no demand. 


defendant had not paid 


7 


$966... Giga Bf | 
7 f 1 S 4 9 
- 


Eaſter, 13 N. z: Athinſon v. Morrice, 


In an action on the ca/e brought for a certain ſum 


and A. agreed fürther . te 
repair; it was avefred, that the coach 


delivered to MH. but nothing ſaid. as to the repair. 
Hol, Chief Juſtice, held, on &bi 


— 


And though in this caſe 
that M. had the uſe of the 
being ſaid, it was delivered to 
tended, if the con 


dant's ſide. Accord ingly judgment was given for the 
plaintiff, Vide Mad. Rep. vol. 12, p. 50. 1 
An q 597. THT.0 . W 

EFeſter, 13 W. 3. Thorpe v. Thorpe. | 


A ag an action on 
 Gicourſe concerning a mortgage, whereon the plain- 
eats, e to releaſe his equity of redemption in two 
We a, 1 

miſed to pay him 7 I. and to acij 


t 
due on the morta 


him of all money 


deen the mortagage ; and that the defendant; in 
conſideration of the „ and that the plain- 
tiff had pPromiſedl to rform every thing on his part, 


and in fact ſays, that tho he had 

bart, te deferidant* ad got pai 
eit gave Him a teltale of all actions; the 

- 3 e and y the oyer A ap- 

.FEared to be a relgaſe of the equity of redemption,'and 


oy 


d; him the 74. The 
e promiſe..made,”:the 
lairi- 


"2 
? 


and duties whatſoever, belonging unto 
and ſhall obſerye.all ſuch. order and 
« orders of penſions as ſhall .be made from time to 


: 


[ 


No demand is neceſſary . 


1 The defendant here, after plead- 
ing a general performance, is ęflopped to ſay that 
and. To which the Chief Juſtice 
agreed. Cru. Car. 76. Chapman v. Chapman. 2dly. | 
The alledging that ſo much was in arrear for penſions . 
from the defendant, is a ſufficient breach; for if they 
had been paid to the treaſurer, that had been payment 
to the ſociety," and ſo they had not been in arrear. 
But it had been better pleading, to have ſaid, that the 
Fc. And judgment was gi- 
ven for the plaintiff ni, &c. Vide Raym. vol. 1. page 


of 
money for the uſe of a coach and horſes for a year; it 
appeared on the evidence, that M. agreed: to give . 
ſo much for the uſe of à coach and horſes: for à year; 
ſer with M. to keep the coach in 
and horſes were 


jef Juſtic evidence, that re- 
pairing was not a condition precedents) and therefore | 
need not be averred ; but if the agreement had been, 
that A. had agreed to lend MA. a coach and horſes for a 
year, and to repait the coach, and far that M. had 
-promiſed ſo much money, then the repairing would 
have been à condition precedent, neceſſary to be averred. 
it was not expreſsly averred, 
coach for a year; yet it 
e bim, it ſhall be ſo in- 
trary is not ſhewn on the defen- 


the caſe, the plaintiff declared on a 


and in conſideration thereof ne pro- 


erformed all on his 


The court held, that the 


N . - 4 
: MS" Ja 
8 4 * * 4 » | 
L 171 4 2 t | 
ond 
a4”. O23 K 
4 . 8.7 84 i 
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. demands. | As a 
promiſes; they related to an agreement, which makes 


15 Hen. 7. 10. 6. 


sing! 


— — — 


K #1 
* .. 


m "RN -+ 
plaintiff was n6t, intit] 
to the 7 I. nor to an action for it, till he made a releaſe 
of the equity of redemption, and therefore the pro- 
miſe being net broken at the time of the releaſe, is not 
diſcharged by the releaſe, though it be a releaſe of all 
ide Gro. 191. 5 Co. 70. As to the mutual 


3 


uon. 


the releaſe a cndition precedent.” 
Halt, Chief Juſticè, laid down this rule, that in 

* contracts, if the agreement be, that the 

one ſhall do an act, and for the doing thereof the 


other (hall pay, c. the doing of the act is a condi- 


tion precedent to the payment, and the party who is ro 
pay ſhall not be compelled to part with his money, till 
the thing be performed for which he is to pay. Vid. 
1 Vent. 177. 214. But on this rule 

he made theſe diſtinctio s 
iſt, If a day be appointed for payment of the mo- 
ney, and the day is to happen before the thing can be 
performed, an action may be brought for the money 


before the thing be done; for it appears the party re- 


lied on his remedy, and intended not to make the per- 
formance à condition precedent. 48 E. 3. c. 3. 7 Coe 
100. 3. 1 Vent. 147. 1 Saund/ 3i 99 

zdly. Where a certain day of payment is appoint- 
ed, and that day is to happen ſubſequent to the per- 
formance of the thing to be done by the contract, in 
ſuch caſe performance is à condition precedent, and 
muſt be averred in an action for the money, and ſo is. 
Jones 218, to be underſtood. Vide Dyer 76. pl. contra. 
and 1 Ro. 414, 415. But theſe and ſome other boo 1 
which are contrary, are not law; for every man's bat- 
gain ought to be performed as he intended it: when 
he relied on his remedy, it is but juſt that he ſhould 
be lett to it according to his agreement; but on the 
contrary, there is no reaſon a man ſnauld be forced to 
truſt where he never meant it. Vid Mod." Rep. vol. re, 
p. 455. Raym. vol. 1. Þ» 662, | Salk. vol. 1. P. 171. 


* n 
2 e enn 


 Eafter, 1 An. Feltham v. Cudworth. 
See this caſe fully ftated in page 269 of this work, 


"under the head Compoſition, ij os om - 
271 " 5 ” +7 % — 44 #4 ; 1 E the 8 hs y "1 . Pa c 3 
. 13% 120 JTULOD + Wor 3045 TY 

1 2 148 9 0 * | ; 0 þ SY 

* 7 89 0 0 * = 2 | 52 282 wy 17 1051 
Tiyinih, 2 Ann. Pullerton vi'Hentw. | 
* , $5 Be 4 fi 144 £14. f; 


N » off 46103. OLE DRILY TIMO Sf 3 
On a ſci. fac. againſt bail, teciting a recognikaſlee 
taken in thẽ time of the late Kiog , illiam 3. wherein 
the condition was, that, the defendant ſhouſd render his 
LN to the priſon of the Marſhal of the Marſbalſeavef our 
Lady the now. Dueen. It was urgeqi that the donde Was | 
inpaſſible, and in coaſequence the recogniganee 
1 0 „ 1 e bevg Num 56 0 
Per Holt, Chief Juſtice, Where the condition isfon- 
der-written or, indorſed, there that is T_T and 
"the obligation j 
of the lien it 


4 
7 


1 


s ſingle; but wherecthecondition' id part 
felt.” and incorporated therewith; if the 


. condition be impoſſible, . the obligation is void; and the 


court inelining that it was ill, the plaintiff prayed” Ris 
writ 8 be abated for his own expedition. Vid: 
Salk. vo * I, p. 172. _—_—_ | 


., Michaelmas, 3 Aun, Fitzhugh *. De. 
ee eee em ns bro 901 19414 
y ſtated in page 89 of this work, 
Apprentice. | | 


3 ay 2 nee 
Tint A, 1 ? 1 $6 
Trinity, 4 fn. Page u. Howard. 


In this caſe there were two general queſtions, iſt. 
Concerning the eſtate the ſiſters take. 2dly, Whether 
the recovery ſuffered, is ſuſſicient id dock the ehrai . 
and reſolved by the court, iſt. N. takes an eſtate/ tai 
in Fe 71 the other an eſtate af in remainder. 
Holt, Chie uſtice ſaid, the ſtatute ds bans js 
not to be taken frialy 3 but all limitations, within 
the meaning of the fatute, ought to be ſupported : 
words of an arprgſt condition ſhall not be ordinarily 
conſtrued as a Imitation: but where an eſtate ig 


to remain "over for & breach of 2 conditien, Which is 
expreſs words a condition, yet. it ought: to» — 
ed as a limitation. „Juppoſe 5 praci be is brought a 


i 1.8 
NN. T men 


See this caſe full 
under the head N 
r I „i ERR ET 


a 


gainſt a tenant in al, and a ſtranger, is this a flaw ? 
Surely 
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_the Palace court; if he ſhoul 


' vious, x 3 , 


3 Candi. 


Sora! no; ſuch a recovery I hold good, 2dly, I hold 
52 T in tail may well make-a WOOD prirtipe. 
F 14e 1 Rep. vole. 11. Ni. * ** 


Trinity, 6 Ann. "Manhole v. Gombell, © 


A ſpecial verdict ſinds a ſettlement, in Wen | 
aber e affection, to himſelf for life, then | 

0 truſtees to preſerve contingent remainders; remain- 
ers in tail ma Provided, if the tenant for life die 
thout iſſue male of the -bady of his wife, and having 

8 9 5 the truſtees ſtand _ for thirty-one 
years, with intent to raiſe ſuch and ſych legacies to 
the daughters. . Provided alſe, chat if the next iſſue 
male i in, remainder, within the years pay the le- 
ies, that then the truſtees ſhall ſtand ſeiged to ſuch 
iſſe male as ſhould pay the legacies, with remainders 
over; the tenant for life dying without iſſue male or 
female, it was. ohjected, that if the term _— ac- 


F the remainders are void. 3 Cro. 46 5. Dyer 


1 Holt, Chief J uſtice, Though the contingent. 
term never aroſe, yet the remainders are good, if the 
e: late to the term of years is ſufficient to 
Tupport the remainders. | 

Tr was then argued, that this remainder can never 
ariſe, it being a ; condition precedent, and not found 
that the legacies were paid; and that the remainders 
N v 47 in their, creation. 

, Hot, | Chief J Juſtice. The: payment of the 
wh was to let the iſſue male into poſſeſſion, not- 
'withſtanding the term; and no payment was intend- 


Ft unleſs there was a dying without iſſue male, leav- 


ing daughters. he clauſe, ** and for default of iflue 

ale, femaindet to 50 iſſue male,” ſhould have been 
Fi mas male i in, remainder „and yy there had been no 

qubt. A hae Wag adjudged, that the remainder was 
$990, and "RO licked Fade Mad. yy vol. gp mg. 


Was —— 


lud, 6 Aon The e Archbiſhop f en, g's v. 


Illis. 


In an action of debt on a bond, with FEE . | 


make an inventory, and exhibit the ſame in the- 
eccleſiaſtical court ow ſuch a day, it is not enough 
for the defenda plead, that there was no court 
held, but he m . alſo, that he was there ready, 
Le, for be Ar ſhew he has done all that could be 
done on. his {ide towards a performance : thus, if the 
condition of a hond be to levy a fine in eight days of St. 
Hilary, by which condition the plaintiff is to ſue out 
the writ of covenant, it is not enough for the defen- 
dant to plead, that no writ of covenaut was ſued out; 
dut he muſt plead, that he was hers, ady at.the 
Says Cc. and no writ of covenant was ſued out; and 
ſo if a poten ha be bound to pay money to J. S. at a 
Tue time and place, it is not enou ough for the de- 

ndant to fay; that the obligee came” not, without 
ſayings: that he was there ready. Per 0s Chief 
JOG: Mido Bath ol. 1. Pe 78. ve 


- 


11 9 0 7 Ann. Well v. Ferguſon 


See this cafe fully ſtated in : of this work, | 
an 1 your Bonds. | page 45 


es 4 2 


aue. 12 Hun. Turner Ve Get. 


See this caſe. 1 
Ander the head N. Sy. 


be Geo. iu; v. Th Bail if as, 


ſlated i in N 182 of chis . If 

under e 48 fa * | 

nice 1 Gigi KR _ i 3 $135 . 4 
, Ear, 3 G 2 N M v. Baus — 2 Wo 


— 7 2 


u c ebenda arecy he, Mar: 
2 ſurrender the kd oe ene lex of f 


"half 
demned in 
| which the h IT 


of that judgment, by ag! Armee 0 


0 LES + _ 214 27 Gant 


4 


' 
. 


| = _—_ the Jus ment was affirmed in the 
aly Rated in page 129 of this work, 


9 


rendered * principal to the e King's Bench the whole 
ing'removed thither. : 


= It was lofilted, that this was. no performance of the 


conuition. L 

Parker, Chief On the ſurrender to the 
Marſhilſea eee is not inen to the officer that 
there is any charge againſt him there, and by that 
means he will be diſchzrged ; and if he as ſurrendered 
there, he muſt be removed to this court 3. it will there- 
w_ be Ju _— — 3 him 5 ae; 

e, Juſtice. render ought to w it 

will be moſt effectual. * 

Pratt, Juſtice. A' condition to re-enfeoff. is form- 
ed by leaſe and releaſe, Ca. 'Lit. 207. 4. 3 . 
426. "Carter 88. Plowd.'7, 6. 156. b. A Sound y 
money, is performed by, cauſin ng it to be paid. 
intent of the condition in this caſe is anſwered by 555 


defendant's being in priſon to anſwer the plainti 


demand; and there are many caſes of conditions, 
where the law has never required a ſtrict performance 
according to the letter of the condition, provided the 
intent of the condition is anſwered, 

Per curiam. The render i 7 ood, and a good per- 
nm * the condition. ie Strange, vol. .. 


n 5 . The 1 v. Whitlock. 


See this caſe fully ſtated in baue 258 of this work, | 
under the head Commitmepr. 


ol . Trinity.7 Gees Morris v, * 


1 


4 5 


AP an dien brought on a ſpocial agreement | to trany- 
fer ſtock, Sc. the Chi Juſtice beld, that an E 
ſignifies no mare than a perion 2 to accept; 
and the payment of money is not à ni erm, 

but a concurrent 28. Fige Strange, wol. 1 EY 


Michaelmas, 9 Ga Blachwell v. Nas. 


In debt brought for a penalty the laintiff dech 
that he covenanted to transfer to the root ing ts 


before the 2 iſt of — ſo much ſtack, and that 


the defendant in e the premiſes, covenanted 
to accept and pay for it; Fr then met that — 2 at 
the books on the 27ſt of September, an 61 
offered to transfer the ſame to the pl act. e 
and there refuled to accept or pay. 

On a demurrer it was objected that the words 54 
made it a condition precedent ; 14 H. 4. c, 19. 5 Ge. 31. 

15 H..7. 118. Dy. 76. 2 Saund. 352, and therefore to 
intitle himſelf to +84 action, the plaintiff ſhould have 
ſhewn an actual transfer of the ſtock ; and Pee 
in this caſe, becauſe the covenant was not to, pay the 

_— till the day of transfer, which hong th his caſe 

the diſtin&ion laid down i 1 . v. Tho 

| en curiam. In conſideration of the premiſes, is in 525 
ſideration of the covenant to 10 0 r, and not of an 
actual transfering, for bich the 8 has his 
remedy; or if it was, a tender and refulal, wauld 
amount to a performance; in all theſe caſes, the great 
queſtion is, who is to do the firſt act? But when the 
transfer is to be on t, there is no colour to make 
the transfer a eonditron precedent. 

Therefore judgment was given for the plaintiff, ai 
but enlarged to next term, at the inſtance of the 
fendant's council: in Hilary, 9 Gea he * had 
judgment without further argument, and in Trinity, 10 


4 K 


. 7 vol. * + edn 


1} val 7 p. 196. 
nian TY 2251 v. ii | 
The declared, hi 
woithog * 5 —— A r Spd 


defendarit) woul accept 
E ſubſeription, 23 , as ſoon. 75 95 


delivered Fa „the company 


on dhe sch da 975 
2 89 — tn 15 
not . OE 


The defendant den 


rs tiff $60 
2 


1 not 


* 


c—_ rn. ww - * * 


99 


7 
© — 


Aan 7 UD 


cn and to pay for the ſame z and the plaintiff, in 


an action for the money, has not averred a deliver 
ar tender of the ftock, and for this fault, we are. al 
of opinion the declaration is not good. Tet Bart 

The intent of the parties appears to be, that one 
ſhould have the money, and the other the itock ; and 
not that either . ſhould perform his part of the agree- 
ment, and lay himſelf at the mercy of the other for 
the equivalent. This is not a covenant entered into by 
both parties, on Which each will have his mutual re- 
medy; but is the dee poll of the defendant only; and 
therefore, on delivery or tender of, the ſtock, the 
plaintiff will have his remedy for the money; yet the 
defendant, on the other ſide, on payment of the mo- 
ney, will haye no remedy to compel the delivery of 
the ſtock; and having no ſuch remedy, he ſhall not 
be obliged to pay the money till the conſideration for: 


+l 


which it is payable is performed. 
The word for will be either a condition precedent or 


ſubſequent, as will beſt anſwer the intent of the par- 


ties: in this caſe, it muſt be a condition precedent, be- 
cauſe otherwiſe the intention of the defendant: to have 
the ſtock for his money can never take effect, and this 
is proved by 17 Co. 10. and 1 JH. 204. where the an- 
nuity for one acre, ſays the book, ſuppoſes the acte to 
be fit granted. io l t eee e 
The caſe of Callanel v. Briggs (Salk, 112.) was not 
ſo ſtrong, for there was a promiſe to transfer; which 
ave a mutual remedy; but yet, Halt, Chief Juſtice; 
eld, the plaintiff muſt ſhew a tender, becauſe that Was 
the conſideration for the plaintiff's tender of the mo- 
ney. And the caſe he there puts of the ſale of a horſe 
for 10 J. is exactly the ſame with this. 
The reſolutions that were mentigned at the bar of 
the caſe of Thorpe v. Thorpe, are all foundea on great 
reaſon, and the firſt of chem is agreeable to the teſo- 


lution of this caſe, which is an 'executory, contract, 


where one is to do the act, and for the doing thereof, 
the other is to Pp. 1 36 een, og 
. And this di LEFENCE between a mntual covenant: and 
a deed poll, is likewiſe.taken and allowed in the caſe of 
Pordage v. Cole, 1 Saund. 320. Where the court were of 
opinion the defendant had his remedy ; it would have 
been, (ſays the book) other wiſeß if the deed bad 
<* been the words of the defendant only,” which is 

For theſe reaſons, we ate unanimouſly of opinion 


the oefeggontymuſt have judgment. Vids Stra. vol. . 


5. 569. p od. Rep. ol. 8. p. 40. . b 14 12 {a 


4 ; | | N | | Gb 
a A # — «+ 4». $$ 
0 18 Nei Zafer, 1 1 Ceo. & Griffth's: Caſes. * Sant +> 


In an aQtian af debt on aibottomry bond conditioned, 
that ſuch a ſhip ſhould go from London to Buenos Ayres,” 
and return thither within eighteen calendar months, 
without auy deviation, {the danger of... the. ſeas excep- 
ted) and that then the obligor ſhould pay ſo much mo- 
ney, Cc. within twenty days after. ſucn return, or at 
the end of eighteen months,, 
The defendant in his plea did not. anſwer the devia- 
tion, but pleaded that the ſhip did return within 
er months, and that he paid the money within 
Wenty days. e > SN]: 19, Yo 

The plaintiff did not demur to this plea, (as he might, 
for not anſwering the deviation), dut replied, and tra- 


verſed the return of the ſhip within eighteen calendar 793 1 eee 14 8 1 8 
C 
H. 


months. To which replication the defendant demur- 
red, and the, pig joined-jn;deowrer. n ebe 
And it was, now: ad 190 the plaintiff, chat the" 
condition being in the dini, Vin. to pay fo much 
money within twenty days aſter the return of the wm CA 
or at the end of eighteen months, the defendant might 


have pleaded performance af vither; part of the candi- 
ien; and here he pleaded; performance of one part, 


Viz, that the ſhip did return, Mithin eighteen months: 
which. ee by che plaintiff, was confeſſed 


— 


_— 


| ing falſified by this demurrer, the Fd muſt have 
judgment; and by the opinion of the court, judgment 
wo given for him accordingly. Vide Mod. Rep. vol. 


5 1 


NMMilam, 12 Geo: White v. Cleaver, 


ng abt on a bond conditioned to indemnify the plain - 
tiff, the defendant on ger thereof, pleaded generally, 
| that be had ſaved him harmleſs, without ſhewing how. 

And on a general demurrer it was agreed, the plea 


Was ill before the _ for the amendment of the 


| 197. 7 * * 1 could 5 * on ih 28. 

165. Hob. 296. 2 Cro. 4. 2 Cre, 363. 503. 634. But 
then it was objected, that this ſhould have been ſhewn 
for cauſe of demurrer; and of that opinion was the 

court, for the ſubſtance is the ſaving harmleſs,” and. 
how that was done, is but a matter of form; ſo the 
plaintiff prayed leave to diſcontinue on payment of 
coſts, which was accordingly granted, Hide Strange, 
vol. 1. P. 081, Raym. vol. 2. p. 1416. 


Hilary, 13 O. Cleoſnan ar Cheſman'& Us. v. Nai 


under the head fee 


lane, 8 Ges , Then n Carter! || 


A bond was conditioned for the payment of money, 


on or before 5th/ of Detember. The defendant plead- 


'ed payment on the'5th of December, to which there 
was 8” replitation, and a verdict for the plaintiff; büt 
a repleader awarded, as being an immaterial iſſue: for 
it finds no breach of the condition, becauſe it might be 
paid before the 5th of December, and then the condition 
is performed: and it is not like the caſe where a con- 
dition is to pay onfuch à day, for then there can de no 
legal payment till that day, an actual payment before 
being but in the nature of a depoſit till the day. But 
here it would be à legal payment at any day. 1 Saund. 


g 


102. Vide Strange, vol. 2. p. 994. 


Michaelmas, 10 Geo. 2. Fletcher v. Richardſon, 
„e Nis I LATE Slat 142 W N Aud N 
In an action of delt on a bond, which en yer ap. 
peared to be, that a receiver of rents of an «ſtate ſhall. . 
account duly, and ſhall in all reſpects behave himſelf 


1 


pleaded, that he never 'received but one penny; 
; which he paid to the obligee, The plaintiff demurted 
to the plea, and ſhewed for cauſe, that he had not 
pleaded, chat he did in all feſpects be 


: 
- 


a ſteward ought. 3 ot, 


TC: git 43 13 _ 2 


it that where there is a negatise and Mb afhr MA} the... 


orme,, 


nnn 
The defendant's council then moved, that here is a. 
ary term, 


, 
# © 4.4 


err ' ; COURT e iin £249 19 230% $13 
Lord Hardwitke, But it is the. courſe, of this court 


» # +0 
da * 
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to give the imparlance on the e fill, the 
Plaintiff. Vid 
P. 4 91 * 3 ide 


(ſince deceaſed) being ſrized in fee of the premiſes in 


marriage of ihe mother, he devifes to the daughter in 
. 


4 A fee 


* 
0 - 
1 


by the demurrer 1 ſo that one part of the condition be- 


as a ſteward or receiyer ought to do; the defendant 


nave Bimſelt as 


ed the negarive ; bur likewiſe, that be has performed | 
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7 
fees) That R. A. died in Jae, 47 add the Hie 


| oult: any previous authority,” make an actual entry on 


| Whether this'deyiſe-over was à condition of Wlimita- \ 
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on on nh tt. — — 2 —— — — — — nt ore et dh 
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entete Wand muatried 1 ſecond huſband, the 15th! bf 
7h 91723;,a0t | ſe daughter contitued to live towed 
and was educated y her, till her, (the daughter's 


death, the 5th of May, 1734, when the died Without 
ie," and ares Ping the leſſor of the plaintiff 


was her couſin and heit. Thar the 22d of May, 1738, 
M. on behalf of the leſſor of the plaintiff did, with- 


the premiſes;” claiming the ſame as the eſtate of the: 
leſtor by virtue of his heirſhip to E. and that the leſſor: 


haviog notice rents did no 5th of Jane 3 738, al e 
ſent thereto. 6 902; 101 WN ei id 2: 


On this cafe tuo points atoſe. -vſti Whether an ac- 
tual entry was neceſfary. An 0 if. Ye erbe, 


ther this was a ſufficient one ? e 
The firſt of theſe depended on tw: queſtions,” AY 


tion; for: if if was the latter; an actual entry undoubt- 
edly was not neceſſary. 2d. That if it was a condi- 
8 then whether'it would be neceſſary, this not be 


to avoid a fin.; 8 4 AP 
"Theſe were ſpoken to at the bar, bin the Wade 88 


opinion on them; bei ery. clear on the ſec; 
na pi a Vn, FELT. is ogy | 


point, that what was amount to an al 

entry, to ſupport an jement, being aſſented to be- 

fore the day of the demiſe in the declaration. Go. Lit. 

247. 258, 9 Co. 106, 1 Roll. Ar. 738. 85 147 Aas 
they alſo held, that there was no occaſion, for its be- 

ing by deed, or in writing. Wherefore the plaintiff 
" judgment. Vide . vol. 2. p. 1128. 
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See this caſe fully. lined in b poge 166 of. this volk, 
under the head u gniad 26 bahn b e 
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_  Confideration. / 


Tlilary, 3 W. &M. Pater) v, Sw 


Sony CN TI) 70 3 


An aſſumpſit for money owing and un 
of nf forth A chf or, 


is not good, 
Ng for what 


{3 A 114 is 

l: e N yes. a 1270 Rep, l as. 0 1353 
3. E 291 2 MN 
oe e Walter ale, D* 58 Foo. 


ary 91 2189 21 


On an indebitatut Q ang for m ey Won at play; 3 
it Was moyed i in pug 0 a an indebitatus 
aſſum pt does not lie; for though the call of a die may 
alter, the. property, for here en, is. bbs it is gi- 
ven on. 4 e 774 ent, VIZ the 5 of 2 je; 3 46 


ny 18 RY 4 Macon ro; raile z fro 2 3 > Ps | 
1 0 Ag tle A; aa A 1 9 povy 1 bache ole. 
N. fl 4 Al cia ae lt bo Be A 050 e 67 
fomife; and to at Y 125 rongly 
e e ca polar h be Egan Wz ; 195 
ing in the Exchequer. 7 Chamber n the caſ A F ae. 5 
Clabes Judgment w Mete; 71 1 Was held 
barons of the Eachegdef on "conſul tation hope | 
the Jud es, of this court, that n \indebitatus\ I 
158 ke: and Holt,” oh hw Juſtice, bo 10% ir, wo 
I Abe app t m who. # 
Mod. Rep. vol. 12. P. 69. . e e \ 


Hilary, 9 I. 3. Tor Deen, 


an action of g ſumſit, the plaintiff declared that 
10 a Captain. c of a company af, took ed ng |: 
„. (PAS, A, iger, in his companys: and that 

he Leh Tr aut, anc 2 nero, that the plaintiff would 
27 0 the laig T. He 17 Fu from duty ten days, 
18 18 ng 755 laid 15 75 packs , t@<Pay, the. 

p 4 f 20.1, — eclafation averred;. 


BETS: 
that £ 2 abſent, c. The 
40 I 7 pic th, 7 Hi within the ten days, 


Contwörandn. 


not die wirbin te time mentiened in the pes nb 
tenders an iſſue, to which the defendant demurredꝭ 


On k argulng the demutrer; the defegdant's 'coadcil 
urgell, that in this eaſe there is n confederation AIRS 
| tain the action, for that the captain of a "tim are 
not any property in a "ſoldier, to give Ham ! 
ts abſent himſelf from the DN F ſervice. But not a 


| | Ivoved.? 
Ver eurtanr. When the captain ſees that he has _- 


oceaſion to uſe a ſoldier in the King's feruice, he may 
give him leave of abſence, and it is lawful, and is 7 
| benefir-to the ſoldier,” but without the captain's Dn a 


— You 


he cannot be abſent.” Therefore judgment was 
| for das Plaihtiff ail. Fade e f. P. Mo 
! 8 on 5 


1 


bac, 9 We 3. ii v. cu, 


| The plaintiff declared, that the defendant,” on Bet. 

| 6th'day of May. 1695, in tonfideratian that the ia iti 

had provided tim Met for the ſpace of '#ne hundret and 

| . 4verhs, then 5 4, {ry 5 to pay Rim 7 5 per. 
zel; and that the defendant afterwards, to wit, on th 
GN dy (of - ay 1695, in confideration that the plainti 

— found bim diet for 8 of one hundred and 


twenty weeks, then paſt, promiſed to pay him, the plain- 
tif, n much l he fhold defire, for tne ſaid time, I 
| was moved in arreſt of judgment, that the defend 
| way tavice charged for the ſame thing, the one hundret 
an#-twenty weeks, in the quantum merutt, being 8 
; toi be others from" thoſe in the ſpecial promiſe, 
| uſually ſaid in thoſe caſes. But the court held 5 
| though (others) is \generally ſaid, yet ſeeing it an 
appear they were the ſame, for there is nb pfreei 1 2 
laid: when theſe ond hundred and twenty rel Looks 
| will: !not intend them ſo as to dete aa k. e, other- 
| _ laid: and therefore the plaihe itf . Jad 
'* Vide Mod. Rep. vol. 10. 5. 137. 


— 10100681 Nele #4 ty 


i bify 217 Y 343 I 4 


210d Micharimai, 10 W. 3. Alti V, Be, 


Ondan indeblentus: 4 againſt Bon hs 
28 to be made e 3 for gt e 4 
by the plaintiff to A., Holt, Chief ſtice, 2 . 
diſtincon, viz) if. deſires A to- deliver: goods to C. 
and promiſes to ſee Him paid, there ati ſfumpſit lies 
' againſt B. though in that caſe, he ſaid; he al ways re- 
| quired: the plaintiff to produce bis books, to ſer to 


| | ANION Was eee if after the ge e 


LS. +» 16 


4 Vide d Rep wah ns þ. 280. 9 ere 


e . 


. 6 ichaeimas, 1 10 Fe 3, Harri ien y. nk & b. a 


under the head Actions. ID. 

| 

! — 

Ulichacl nas, 10 M. 3. Tard v. Ellard ur Eland. 

ö 

_ FE: his. caſe fally ſtated in page 205 of this "works 
unc . BetdoParun and teme. 9. 117 oi} 4 it 6 01911 16.83 
q 884 10059 1 1 3. 41 1130'S 12 29 N25 64 124041 41831 yo 


1 4 ehen, 10 Mg Malet !, * H, 1 


Fbe plaintiff doelared; that the defendant- F4 fon 1 
| indebted to him in —/, and that he 525 4 0 


| arreſt him; that the defendant, in con aer a n ch 9 728 
plaintiff, at the ſpecial inſtance an dest öf 
| defendantz:would: forbear to urreſt his * 8 7 5 
day of e aſſumed on himſelf to. 275 'xb 
plaintiff, on, or before the ſaid 23d 65 0 26btr, ſo 
much as the defendant's fon ſhouldibei e 0 1 
on the balance of * "t6 de 
the. defandant's ſon and the pfaftriff; 3 = t E 
ö averred, that an en. Fall re pil 4 
| by:thecdefendant's: ſoa to' oy wes 7 And dn 198 5 
cgunm the defendant's ſon was ad ſides d to th 


— — 


pl intiff in 20. and ders that he forbore | 5 es 
d ant's ſon from the! time of "hit p- bmi bitherto;. 
i | 1 
| afrmpfit pleaded, a verdi was found for 
| And:tne:defendant's c moves ig atrz 
9 the * 


viz. in / din de. Abe plant * that he did 


a 4 


and chat the defendant did not pay dhe 
an was” n 11 
; 


4 


Ses this caſe fully ſtated in page 25 of this w EN 
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Conſiverafion” 


ſince the. plaintiff was toiforbear tin after the x 3d day of 


he defendant was to pay the money on or 
8 1 ces be, that after the defendarit had paid 
the money; the plaintiff. would not per form his part, 
but arreſt the defendunt's ſon before the time agreed on 
by the promiſe. + But not allowed." 03.54 N 1 3857 „. 
Per curiams The conſtaderateon is well enough, for the 
defendant has till the laſt inſtant of the 23d da of Or- 
tober to pay the money, and the next inſtant for for- 
bearante the plaintiff nas perſormed his part, for he 
is not bound to forbear bur only one inſtant after 
the 23d day of Oftvber, and therefore it is well-enough. 
A ſecond exception was, that the r aſſumed 
to pay all that ſhould appear to be due by the defen- 
dant's ſon to the plaintiff on the balance of the ac! 
count to be ſtated between them, which is to be intend> 
ed of all debts, que as well of the one ſide as of the _—_ 
here is only an averment, that an account was ma 
que by the defendant's ſon to the plaintiff, 
if an account had been ſtated of all debts 
the plaintiff might: "urs Seger and 
> — 


of all debts 


but perhaps 
que on both fides, 
debtor to the defendant's ſon, and not VIS We 
therefore the defendant aſſumed to pay on 
ſhould be due on ſuch account; and 3 it 
want of ſhewing that ſuch an account was ſtated, the 
plaintiff has not intitled hiqſelf to his aQion againſt 
the defendant. But not allowed. 

P ruriam We will. not ſuppoſe after: a 'verdict, 
thar any thing was due from the: plaintiff to the defen- 
dant's ſon. Therefore the 2 c 8 
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On non r pleaded, and iſſue. joined, a verdict 


Was given for the plaintiff, 


- Phe defentatic's councit moved in ar judgment 


on this; ground, -v/z. that the promiſe was veid'to pay 
ſo mudti as the plaintiff bus: deſerved, whithiis the pre- 
terfeft tenſe; and refets to the time paſt, and therefore 


could be 83 for a man could not have deſerved 


any thing for a matter to be done in ſuture; and entire 
danioges being given; ſuch judgment ouglit ro de ar- 
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the defendant being indebted to him 10 J. for' 
meat, in conſideration thereof, promiſed to pay to the 


plaintiff as, much as he ſhould deſerve... And after a 
verdict for the p Tn * moved in arreſt of judg- 


horſe⸗ 
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. - Michaelmas,'7 Geo. Dutch v. Narren. ; 1g N | 
On a writ error brought on a judgment in C. B. 
in an action on the caſe. on ſeveral protniſes; after 


In an action on the caſe for money had and received 


not being done by the defendant, the plaintiff brought 


this action. | FG WE SN tk 
On the trial it was doubted whether the plaintiff had 
brought a proper action, becauſe at the time the money 


was paid, the plaintiff never intended to have it again, 


and the promiſe to transfer the ſtock was a ſufficient 
conſideration tor his parting with the money. 

Per curiam. The aQtion is well brought, not for 
the whole money paid, but for the damages in not 
transferring the ſtock at the time, which was a lofs to 
the plaintif, and a benefit to the defendant, who was 


receiver of the difference money to the uſe; of the 


plaintiff. Jide Strange vol. 1. p. 406. 
L Trinity, 10. Ges. Crow Ve Rogers. 


In afſſumpſit the plaintiff declared. chat whereas one 
J. H. was indebted to the plaintiff in 170 J. on a diſ- 


$ 
a 
7 
4 


to the plaintiff's. uſe, the caſe was. The plaintiff 
had paid a certain ſum of money to the defendant on a | 
promiſe to transfer ſtock to him at a future day, which | 


— ER RT 


courſe between H. and the defendant, it was agreed, 


that the defendant ſhould pay to the plaintiff the ſaid 


1704, and that H. ſhould make the defendant a title to 


a houſe. Then he averred, that H. was always ready 
to perform his part of the agreement, and that the de- 
fendant in conſideration thereof promiſed to pay the 
plaintiff. RE 5 
On demurrer it was inſiſted, that there was no con- 
fideration moving from the plaintiff to ſupport this pro- 
miſe, and the caſe of Bourne v. Maſon, 1 Vent. 6. 2 
Keb. 457, 527, was cited, where A. being ſeverally 
indebted to B. and C. and having a debt que to him 
from D. C. in conſideration that A. would permit him 
to ſue D. in his name promiſed to pay B. And it was 
held that this being a matter of no trouble to the plain- 
tiff, or benefit to the defendant, he was a ftranger to 
the conſideration, and could not maintain an action. 
The court gave no opinion this tern. But in Eaſter 
Iz Geo. this matter being moved again, the court held 
the plaintiff was a ſtranger to the con/zderation ; and 
gave judgment for the defendant. Vide Strange, vol. 
1.5. 592, e 
Michaclmas, 12 Ges. Weaver v. Borougbs. 
The plaintiff declared on a. ſpecial- agreement for 
the hire of a horſe at 25. 6d. per day, and to. keep him 
ſo many days, and to return him ſafe at the end of that 
time. There was likewiſe an deb. aſſump. for the 


dire. And on the trial the plaintiff could not prove 


the ſpecial agreement .in the manner he had laid it ; 
and therefore his council would have had recourſe to 
the indebit. aſſump. to recover only the hire: but, Ray- 
mond Chief Juſtice was of opinion, that the agreement 
of 25. 6 d. per day being laid as part of the. ſpecial 
agreement; which Was not proved, he could not let 


they might have done on the general indeb. aſſump. it 
not being à debt, unleſs the agreements had been 
proved. And he put the caſe of a contract for goods 
at a certain price, where the plaintiff is never luffered 


to recover on the quantum mer uit, ſo the plaintiff was 


called. ' Vide Strange, vol. 1. p. 648. to nes 
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The plaintiff brought a quantum meruit for work 
and labour in raping Mr. Guy's ſtock affairs in the 
year 1720, It appeared that he was no broker, but a 
friend; and it looked ſtrongly as if he 5 55 not. expect 
to be paid, but to be conſidered for it in Mr; Guy's, Wil: 
and Raymond, Chief "Juſtice, zuende the- jury, that 
if that was the caſe they c0uld not find far the. plain- 
tiff, Hough nothing Was given him by, x 17 ;. for. 
they ſhould conſiger how it was, underſtoc 
ties, at the time of doing the p 
ho expects to be n A, 
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way 
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Aas 20 — 4 


oing the buſineſs ; and. a man 
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Euter, 5 Geo. 2. Hayes v. Marre. 


judgment by default, and entire damages, it was ob- 
jected, that the 4th count was for work and labour 
done by the plaintiff for the defendant, in confidera- 
tion whereof: he promiſed to pay. And it was ob. 


jected, that this was a paſt conſderatian; and not bein 


laid to be done at the re queſt of the defendant, it coul 
be no comſideration to raiſe an aſſumpſit ; and 1 Koll. 
Abr. 11. Pl. 1. Cro, El. 442, 741. | 3 Leon. 91. 
Dyer 272. Were cite. . 1 
Per curiam. It does not appear that this work was 


for the benefit of the defendant, and we muſt: take it 
to be a paſt conſideration, being laid that afterwards 
he promiſed to pay: if this was after a verdict, we 


ſhould think the inferences from the words for, and 
meruit of the defendant, would be immaterial; ' but 
the ſtatutes of zeofails do not protect judgments by de- 
fault againſt objections that are cured by a verdict at 
common law; but ſuch as are remedied after a verdict 
by the ſtatutes. Therefore the judgment of the C. B. 
was reverſed. Jide Strange, vol, 2. p. 933. | | 


1." » Trinity, 5 Geo. 2. Gordon v. Martin. 


On an indebitatus pit, the plaintiff declared 
that the defendant Bed 4 him in the ſum 
of 300 J, for work, &c. did promiſe to pay him the ſaid 
ſum. The defendant pleaded the general iſſue, and 
the plaintiff gave in evidence 4 letter wrote by the 


. 


_ defendant to the following purport. 


If L. S. thall'go through the purchaſe (the de- 
fendant's brother having been then in treaty with the 
ſaid L. S. for the ſale of an eſtate) my Þ brother 
will give you a handſome gratuity for the trouble 
and pains you ſhall be ar, in tranſacting that affair, 
rg I promiſe and aſſure you ſhall not be leſs than 
In the po/?/cript to this letter, were theſe words, viz. 
© my meaning is, you ſhall be paid when the con- 
veyances ſhall be executed*” SY Brod ff g 

It was likewiſe proved on the trial, that the plain- 
tiff had forwardeq the ſaid purchaſe, and that L. S. 


l 2 n induced thereto, by the good opinion he 


the plaintiff s veracity and judgment. 


It was held by the whole court, that though the 


promiſe was, that the defendant's brother ſhould pay 


the gratuity, yet it bound the defendant as much as if 
be had 240 4 for N ; 2 2 Sc. being at 

is reguaſt and on his credit: and judgment was given 
for the CE Vide Fitz-Gibbons, p. 302. 


Hilary, 33 Geo. 2. Smteſbury v. Smith... 
Per curiam. A promiſe of money made by bail to a 


hheriff”s officer to induce him to accept ſuch bail is void, 


being grounded on an zlegal conſideration. Vide Bur. 


1 1 1 Den. 12 +2, b. 92 | a in 
them ſepafate that clauſe and recover for the hire, as nf 9 3h90d; nr © olntt 
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that he took on himſelf 


their officers" that are neceſſar 


conte: 


3 my for bien the, Ufehdant, as bent to the 
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Ls Of Se a the 855 is to be 


choſen by the jury in the a, 
is preſent, jan af = 
the homage 
— and ton he ge 7 57 alſo if 85 

eh <5, is preſent, he ſhall” take the oath in the 
E if a blent, before the. juſtices of the peace, who 
ſtill Adminiſter the oath to him as conſer vators of the 
eace at common law: but a cuſtom ought to be al- 
edged for diſtraining for the penalty, which is not 


2 here. 
iff. de Mod. RN. Vl. 12. «7, Mod. N 
* 23 1. 5. 69. Faſt. vol. 15 


p. 75. tt Mr | Ph v9 £3 £ 
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An indictment at the ſeſſions Held for the tobn of 
Southampton ſet forth, that at the general quarter ſeſſions 
for the town and county of Southampton, in September, 
T. Bernard of that city, grocer, then and there reſident, 
was by the Mayor, Bailiffs, and Burgeſſes of the 


ſaid town in lawful manner, according to the cuſtom of 


he ſaid town, elected to be eon/table for the year enſuing 
of he had notice on the'4th/of Oclober, and then 
and there w0as required by two juſtices of the peace, 10 
take the oath of {the off office a 2 aid, but that he not mind- 
ing his duty, From the 4th. d ay u October aforeſaid,” to 
the time of the exhibition of t 11, obſtinately 2 
to take on himſelf 70 ſaid office. Phe defen- 
dant demurred. iſt. Becauſe by common law, con- 
ables were only choſen by leets, and in default of 
them, at the torn; and if there is a cuſtom in a» cor- 
poration to chuſe them 6 otherwiſe; it muſt be averred, 
that they had ſuch a cuſtom immemorial z it not de⸗ 
5 3 to ſay, in ac nunner according to the 
zdly. Suppoſitg' ſuch a cuſtom in à corpora- 
9290 80 5 6 them othétwiſe, it can only bind the 
members, and not others; and therefore they ſhould 
have ayerred Bernard to have been à member, 3dly« 
Suppofing him to be duly" elected, it does not appear 
— office; for notice of his 
election, and requiring Hin m to take the office; was on 


the à4ch of October, and the refuſal is laid 10 de on 


the 4th day of Oftober too. 

Per *lairitn. The 8 is me, for he 
might hive taken the oath the Itch of Ofober, which 
would have been an Ale ption of the office, after 
which be is önly indictable for a ſpecial bg way: / e. 
the neglect muſt be ferially laid. As for 
ſuppofing ſuch a cuſtom chin a Eorporation; they 
may without doubt, not "8nly. meddle With their-own 
members, but alſo with the reſiants within their pre- 
eincte Bat the fr Weh Confiderables" At XG 
mon law they are elected at the leets, and in default, 
at the ſheriffs torn, the feet of the county! But = 
cuſtöm, 1 corporation wirbt Thule its 6 OM 
and this euſtom was reaſ6nable, becauſe — an ant 
corpotated town has the government thereof commit- 
ted to them, it is but reaſonable [they ſhould chuſe 

ſecure the public 
een particularly ſet 
herefore! NY 
2 Vol. Fz, 32 15 N. 
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The village at Chitty Having ne con/table the} jule 
t peace, by order of the al e one to ſerye 
ere, 

Per. Hol, Chief ate ice abl: ma be cho- 
ſen in the 0p, of ] Age e ok ' con/table 
are co-relatives, an 7 Te 0 5 have a ſuf- 
hcient authority for it; but Far. 13 1 Car, 2." 
12, gives, them authority to 0 ii e f. 
cular, caſes” therein mentioned and a to the/autho- | 
rity of a, con/fable out of his pariſh, if a warrant is 
UireQey to the . wh by nas 8 7 7855 g hi Im 214 
xecute it, thou ellable to gd out o 
his precinct, MD he may 5 wilt. and thatf be juſti- 

by the warrant for lo doing; but if the warrant is 
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directed to "att enables, 44 generally, it ſhall be 
taken reſpeRiyely, and no 15 can, execute the 
ſame out of his precinct. we Mod. Nep. 8 14. 
p. 180.” Salt. vol. 1. þ 176. and vol. 3. p. 99. 


Hilary, 10 . 3. Partboyſe v. For/ter, 


In an action of treſpaſs, on a ſpecial verdict, the 
caſe was i the Plalptid was an houſe-keeper at Tun- 
Fridge, and let out lodgings to ſtrangers, and alſo 
urniſhed them with ſtable room for their horſes; G. 
and the defendant being a conflable, quartered a dra- 
goon wed the plaintiff's houſe, or Which this action was 
brought. 

Now the queſtion before the court We whether 
the defendant can juſtify —1 f "ang _ er he has 
acted in purſuance of „at. 9 WH Mteg 

Hot, C. J. If a'confiable — a n where it 
is untawful or him ſo to do, he muſt make ſatis faction 
for' the conſequential damages; for example, if the dra- 
goon ſhould,” out of à frolick; let the drink about the 


| cellar - 40 any other prejudice, the con ſabie is an- 


ſwerable for all the damage that enſues, for ſince the 
placing him there was unlawful, it ſnhall be taken as 
if the con/iable had placed him there on purpoſe to do 
an unla d ul act z but the court deferred. giving judg- 
ment. 

In 77 DOR term following; the court gave judgment, 
when they were of opinion, that the action was well 
brought, and therefore gave judgment for the plaintiff. 
Vide Mod: T5 Vol. 5s p. 427. Fall. ved. p 387. 


F ng 10 7 2 The King Yo Beodberafts 


An order for making a conflable was quaſhed, for 
that it did not appear hy the order that he was an in- 
habitant of the liberty, though of the pariſh. * ” be 
late con/lable is not dilcharged 05 the, new on . 
ſworn ; becauſe the pariſh, cannot be Manche . 
cr. Vide ee. Reps vel. fre * TE. 


A) ALE dd Id ' ; 4 
reg? 5 a, © 
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7 " Miaitinas, 11 2 3. 4 M5 1 wal 


"PW Yolo Chief Juſtice. -A perſon may mar- 
rant to ſearch A ſuſpicious houſe, on 4 | felony committed; 
but mu eril execute it in dur” time, and — 
ſaſp cited "houſes 27 and though a 'con/lable may, by 
virtue of ſuch warrant,' ſearch the houſe, and all other 
things that his warrant authoriſes him te do; yet, if 
he goes beyond his warrant, by which any body is 
damaged, he is ee. ſot it. Vide Aud. Rep. * 
1 + 344 Eb 


Mis, 11 1 W. 3. 227 Ky, v, ich. | 4 
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Faller, 18 I. 3. Nun 145 J | " 


for execuri . . 


he Was out of the commf »n-'of 75 peace. Fi Jets 
' Holt, Chief Juſtice. be 6 conflable ut his / peril 0 
90 ok ake Wa that his warrant is by vine ih © wy 
7772 the favout' we can do Mi i 2925 
Fa Tom ecuted à Foo ot two after out 


of the commiſſion, if he has behaved nume — {ﬆT 
and*civilly In the Pute "to roger 0 bone * 
ſaid, the con/fable ought to ſhew the juſtice 4 4 
commif ion, tho” . Was Fan oe 0 repu» 
tation, W would be 4 mij here We al, Sch 
ing out of his N bbs. to execute the Watrant, be- 
a his officiouſneſs "Vide Mad. Ripl vol. 12.5. 347% 


mw” Y- 4 5 8 -* | + 6 A” 5 10 o 7 901 5120 50 92 
 Michaebnar, 13 *. 9 ae cum, d. 
052 oY A du N. 57 mk I 

1. this 2 | EY & f Julie, elbe, th 
1055 FE 5 10, a c tha commit kewd'wome 

401 they find ureties, and neighbours ar te dun fo. Pra ; 
e "Heal Cum 


Michaelmas, 


mitment. 


to this court. 


held the indie ment good notwich 
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Micbaelmat, 2 Ann. The Queen v. Dyer. ai 


Pe Holt, Chief Juſtice. No man that keeps a pub- 
lic — ought to 80 a conſſable. Vide Mod. Rep. vol. 6. 
| 5. 41. | 1905 N . 


2 Ann. Anonymous, 


Per aer. The bigh conlable wah an officer ut com- 


non law. before the ſtatute of Hinton, as well as the 
etty con/table, and they are both deemed officers to the 
ices of peace in the ſame. manner as the ſheriff is 


Juſt Vide Salk. wal. 1. P. 175. 


after, 4 Aun. The Queen v. Wiatt or What. 


Several perſons were indicted in the county of Su/- 
ſex, and. convicted for killing deer, and being aiding 
and aſſiſting thereto; and a warrant. was iſſued. to levy 
a diſtreſs, which warrant, by a.clauſe in it, was to be 
returned; the warrant was delivered to the defendant, 
who levied the money, but made no return of the war- 
rant, for which he was alſo indicted; and on its be- 
ing removed here by certiorari, the defendant's coun- 
ci] argued, that the not returning the warrant is not 
an offence to be indicted on; and finding the money 
to be levied, makes for the defendant. He excepted, 
that there ought to have been time and place, when 
and where he ſhould have returned this warrant to 
them, for he is not bound to travel all over England to 
find them. Again, his warrant is his juſtification and 
indemnity, in caſe he ſhould be ſued for a treſpaſs. 


On the other ſide it was argued, that by the ſtatute 
It is the duty of a conſlable to make a return to his 


Per Holt, Chief Juſtice. There is a difference be- 


tween returning the warrant itſelf, and returning what 
he has done. The not fixing a time when and where 
is no fault; for he ſhould have done it forthwith, and 
any where within the county ſuffices. 
awell, Juſtice. The return is neceſſary, 
may levy only part, and then further proceſs ſhould 
iſſue : for if the whole cannot be levied, then the 
juſtices muſt go on another part of the ſtatute. 
Her curiam. It is an offence indictable for not re- 
turning what he has done. bite ant thn 
This matter was journey for further contEration; 
and on the firſt day, of Trinity term, judgment was 
given for the plaintiff, - Vide 2 Rep. vol. It, p. 53. 


aym. vol. 2. p. 1 189. 


1 Eafter, 3 fun. The Queen v. Jennings. ti 
The defendant was indicted for refuſing to take on 


him the office of high con/{able for the hundred of Farn- 


ham, having been in a due and lawful manner elected, 
Ac. to which the defendant pleaded not guilty, and the 
Jury found a ſpecial verdict. 


he queſtion ariſing on the ſpecial verdict was, 
whether the defendant, being in a particular leet, is 


excuſed from ſerving as high con/table' of the hundred, 
and the court held that he was, not excuſed, | 
The court gave judgment for the Queen, on the ſpe- 
cial verdick. Bi ation being t: o the indict 
ment, it Was put off to Trinity term following, when 
“ 10 tions taken were, Joy 
It. el 
renn, But not al- 
Owed. 11 1 25 ec) 260 9 ORIG $2.0 
od orien: It ſhall be preſumed that it was an Hg 
able. | 

us 100 lay of September. Now, 4 
enacts, "that all leets ſhall not be held but only twice in 
a year, one Within a month after Za/ter, and the other 
within a month after Micbaelmas, and this court is ſaid 
to be held the 16th day of September, and they have 
not laid any:preſcription. to hold it at that time, con- 
trary to /tat. 3 Keb. 192. 230. 255. The King v. Ber- 


e 3. Deckin's caſe, 2 Saund. An 
ITbe council for the indictwent argued, that it was 


rt the election was at a court-lect, held 


1 


ſo in the caſe of the King v. King, but there the court 


ſtanding. , 


* 


2 


* 7 - 


becauſe he | 


ut exception being taken to the indict- 


hat it was not ſaid to what he was elected, 


Magna Charta, c. 5. 


TW 2 


| ſon in Covent Garden aforeſaid, drew their ſwords again, 
| and affaulted the ſaid B. on account of the imo 


keep her in cuſtody, 
violence of the priloners ; 


- Conffable. 


To which the defendant's council anſwered, that 


the reaſon of that caſe was, becauſe, by pleading over 


they had admitted it, but here we haye pleaded" 5 


. r erat els wot ST 
Fer Halt, Chief Juſtice. An admittance by plead- 


ing to an indictment does not make the inidetment 
good, as it would a declaration. e eee 

The council for the indictment then argued, that a 
perſon may preſcribe, to hold a court-lect at another 


time than is named in Magna Charta ; and it ſhall be 


preſumed that this was fo, abt. 
Per curiam. Indeed a perfon may 1 5 ſo, but 
unleſs that preſcription appears, it ſhall not be pre- 
ſumed: alſo, when a preſentment in a leet is removed 
by certiorari, the ſtile of the court muſt be ſet out ex< 
actly; but there needs no ſuch nicety in pleading, 


2 Cro. 43. The King v. Hill; therefore the inditment 


was quaſhed, Vide Mod. Rep. vol. 11. p. 215. 227, 


70 Michaelmas, $ Ann. The Queen v. Tooley et al.. | 


An indiQment was found againſt the defendant, for 


the murder of one D. and on not guilty pleaded the jury 


found a ſpecial verdict ; viz. that by /at. 27 El. for the 
ood: government of M ſtminſter, it is enacted, that 
or reformation of diſorders in that city, the dean, 
high-ſteward or his deputy, or two capital burgeſſes, 
may hear and puniſh incontinencies, according to the 
cuſtom of London : that by the cuſtom of London, any 
conlable of any ward, pariſh, or precinct, may execute 
his office throughout the whole city: that within the 
city, borough, and liberty of Vęſiminſter, it has been 
uſed, that any perſon duly appointed con/table of any 
pariſh within the liberties of the city, borough, anc 
ville of Weſtminſter, his office of conftable, in and thio? 
the whole city and borough of 9832 and liber- 
ties thereof, has executed, and uſed to execute: that 


on the Sth day of March, 8 Ann, &c. three commiſ- 


ſioners, duly appointed by virtue of the ſtatute for te- 
cruiting the army, for putting the act in execution, 
by virtue of that act, made their warrant under their 
hands and ſeals, directed to the con/tables of the pariſ 

of St. Morgaret's, Weſtminſter, within the city, 7 


Męſiminſter, thereby commanding the con/tables.. to 


make ſearch within, the ſaid city and liberty, for per- 
ſons within the deſcription, of that act; which war- 
rant, after that day, was delivered to the-con/ables of 
the pariſn of St. Margarets, to be executed: that after 
that day, S. B. into the pariſh of St. Paul, Covent Gar- 
den, in the city and liberty of Vſiminſter, to execute 
this warrant did come, and was: that within the pa- 
riſh of St. F aul, Covent Gar den, there was and is a 
conſtable belonging to that pariſh: that S. B. before ſent 
to J. D. to aſſiſt him to execute the warrant; that 
after the ſaid 8th day of March, between 8 and g at 
night, in the ſaid pariſh. of St. Paul, Covent Garden, 
the ſaid, S. B. ſtaying. to execute that warrant, one 
Ann Delins, in the ſtreet, between the Play-houſe and 
the Roſe Tavern, he then and there found, whom he 


' ſuſpected to be a diſorderly. perſon, and then and 


there, as a diſorderly perſon, took her into his cuſto- 
dy, as con/table of the city and liberty of 1:/iminſter, 
to carry her to priſon for her ſafe. cuſtody. ;. that Lun 
Dekins had been before taken up by B. as can/lable, as 
a diſorderly. perſon; and that at her being tal a up by 


B. on the 8th day of Mare, ſhe: had not miſbehay 


herſelf; that B. had no warrant to take or detain her: 
that after, the taking of the ſaid Ann Dekins, the pri- 
foners CB. then having her in cuſtody) in another 
place, called Covent Garden, did meet, (they being all 
as Ann Dekins) drew their ſwords,. and aſ- 
ſaulted 3, to reſcue' her from his euſtody: that B. 
ſhe wed his con/table's ſtaff, and declared he was about 


the Queen's buſineſs, and intended the priſoner. no 


harm; whereon hey put up their ſwords, and B, car- 
ried the woman to the round-houſe : that the priſoners 


a little after, the ſaid Ann Dekins being in the laid pri- 
f 


* 


ment of the ſaid Ian Debins, and to get her diſcharg- 


*Y 


ed: that B. called ſome perſons to his afiffance, to 
„and to defend himſelf from the 
that” D. came to his aſſiſt= 
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is; 
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— 


the mortal wou 
which he died, 


ners were aiding and aſſiſting him that gave 
no Areas but Sic the defendants were guilty, 
oc. Fa” heh | | | | 


This term the matter was argued before all the 
judges at Serjeant's' Inn, on which. argument the 
Judges were divided in their opinion, viz. 4 Thie 
Julfice, Powell, Powys, and Gould, Juſtices of this 
court; Baron Price, Baron Bury, and Baron 


| Lovell, that it was manſlaughter ; and Trevor, Chief 


ice, Blencow, Tracy, and Doymer, Juſtices of the 
8 Ward, Lord Chief Baron, that it was 
murder. And the laſt day of the term, Holt, Chief 
Juſtice, delivered the opinion of all the judges in this 
court. He ſaid, that thoſe judges who were for man- 
ushter, founded their opinions on the following 
reaſons; 1ſt. That it was a ſudden action without 
any precedent malice, or apparent deſign of doing 
kurt, but only to prevent the impriſonment of the 


woman, and to reſcue her, who was unlawfully re- 


ſtrained of her liberty; and if the woman was unlaw- 
fully impriſoned, then it cannot be murder ; and cited 


4 Co. 40. Young's caſe; 9 Co. 65. Mackalley's caſe, 


where it was held, that if a conſable is killed in the ex- 


ecution of his office, it is murder; but it is otherwiſe, 
where he is doing a wrongful-and oppreſſive act: it is 


not only neceſlary, that the con/table is in the execution 


of his office, to make the killing of him murder, but 


he muſt give notice that he is come to keep the peace. 
Thomſon's caſe, Kel. 66, and ſo is Young's caſe, and 
Machalley's' caſe, to be underſtood ; for if he does not 
give notice, the party may reaſonably ſuppoſe that he 
came to aſſiſt his adverſary. 


*% 


The ſecond point to be conſidered is, whether B. 


was in the execution of his office ? Stat. 27 Eliz. does 
not mention a con/table, only a power given to the dean, 


high-ſteward, and two capital burgeſſes of Wefminſ/ter, 


but it does not follow from thence, that the con/table 
has ſuch a power; we all agree, that the power of the 
conſtable is no greater than it was before this act. One 
of the judges held, that B. was conſfable de facto, but 
that cannot be, ſince there was a able at that time 


60 
in Covent Garden. Now, if Be EL of one pariſh | 


has not power over the whole liberty, then B. had no 


more authority than if he had been no con/table at all. 
Suppoſe, for argument's ſake, that B. was con/lable of 

Covent Garden, | take it, that the taking up the wo- 
man was * though ſhe had been in his cuſtody 

ſo, he did not act as a con/table, but as a 

common oppreſſor: the verdict does not find that ſhe 
was guilty of any diſorderly act when ſhe had been in 


4 . 


before; and 1 


his cuſtody before; and it is not a con/table's ſuſpecting 


that will juſtify his taking up à perſon, but it muſt be 


juſt grounds of ſuſpicion, tor that is traverlable ; 2 
Inſt. 52. as rae, ir a felon 
is good cauſe of ſu 


perſon where a felony is done, it is warrant enough 


for me to arreſt him; but it would be hard, that the 
liberty of the ſubject ſhould depend on the will of the 
conſtable; and ſhall his not liking a, woman's looks be 


— „ ©» 
* 


any cauſe of ſuſpicion? © © 


 The- priſoners in this caſe had ſufficient provoca- 
tion; for if à perſon is ae Flap an unlawful 
authority,//1t:/is-'x ſufficient provocation to all people 
out of compaſſion ; much more where it is done under 
of the  ſub- 
the ſubjects 
of England. He ſaid, that a conflable.cannot arreſt but 


a colour of juſtice, and where the Ji wk 
ject is invaded, it is a provocation to al 


when he ſees an actual breach of the peace; and if the 


affray is over, he cannot arreſt; 3 Cro. 372. flat. 3 H. 7. 


c. 10. conſtables have an authority by the ſtatute to ar- 
reſt perſons, but it muſt be by warrant from the 


Juſtices of peace; but in this caſe there was no warrant. 


The reaſons of the five judges, who were of opinion 


It was murder, were theſe: four of them agreed, 
that B. had no authority; but one was of opinion, | | 
that ſhewing his ſtaff was ſufficient ; but I never knew | 
that a conflable's ſtaff was of ſo much efficacy, when 
the con/?able himſelf had no authority: four of them 
held, that ſhe, being a ſtranger” to the priſoners, it 
could be no provocation to them; otherwiſe, if the 


le, if a felony is committed, it 
picron; that is, if J. ſuſpect a 


Henry Ferrer's 


allowing the offence, but only a mitigation of the 


ed of à baſtard child. When 


PDratt, Chief 


le 379 
had been à friend or ſervant: but ſure, a man ought 
to be concerned for Magna Charia and the laws; and if 
any one againſt the law impriſons a man, he is an offed- 
der againſt Magna Charta. We ſeven held this to be a 
ſufficient provocation, and we have good authority for 
it. In Hophins Hugget's caſe, (and this caſe is ſtronger 
than at) ths judges that were of opinion that the 
caſe was oaly manſlaughter, did not found their opi- 
nion on the fight between them, but the provocation 
by the unlawful impriſonment; and the four who 
were of opinion that it was murder, conformed and 
gave judgment according to the opinion of the eight : 
the five judges in this caſe, who think this caſe murder, 
ſay, that to a relation or friend, it is a provocation, 
but not to a ſtranger ; but this is a diſtinction not to be 
met with in our. books. He cited Phwd. 101. where 
two fought on malice prepenſe ; the ſervant of the one 
not knowing of the malice, comes to aſſiſt his maſter, 
and kills the other ; this was held but Rr in 
the ſervant; which caſe is abridged in Hale 51. the 
reaſon of which caſe is not becauſe he was a ſervant, 
but becauſe he knew not of the malice. Hophins Hug- 
get's caſe is of good authority, being given on mature 
conſideration, and reſolved by eight of the judges. 
They fay likewiſe, that in the caſe at the bar, it could 
not be a provocation to the priſoners, becauſe they 
knew not that ſhe was illegally arreſted; but ſurely 
ignorance of the fact will excuſe, but never con- 
emn a man. Indeed, he acts at his peril in ſuch a 

caſe, but he muſt not loſe his life for his ignorance, - 
when he happens to be in the right; and cited Sir 
caſe, where he was arreſted by a war- 

rant, which named him #night, when he was a baro- 
net, and his ſervant killed the bailiff, and adjudged 
only manſlaiighter, becauſe he was arreſted on an ifle- 
gal warrant. Suppoſe a man having judgment againſt 
him goes abroad, and on his return is informed that 
there are bailiffs in his houſe, and he goes in and kills 
one of them ; but it proves that they are thieves. that 
came to rob him; in this caſe he is in no fault. They 
objected, that it is dangerous to allow ſuch a power 
to the mob ; but a provocation does not make it an 


UE 
niſhment, and for this the law makes a diſtinction 1 1 
tween murder and manſlaughter. They ſay, that the 
priſoners came after the impriſonment of the woman 
was over ; but certainly the putting her in priſon, and 
not carrying her before a juſtice, as he ſhould have 


= 


done, is an aggravation: and why ſhould B. call Ds 


to his affiſtance after ſhe was in priſon ? "They agreed 
that he was not conſtable of Covent Garden, and if ſo, it 
cannot be a murder. If a writ is delivered to the ſhe- 
riff of Midalzſex, and the man goes into the county of 
Bucks, and the ſheriff follows and arreſts him, and he 
kills the ſheriff y this is only manſlaughter. 1 atn ds 


much for reformation as any perſon, but in a legal 


manner. Therefore the priſoners” were diſcharged is 
to the indictment. See page 266 of this work, under 


the head Commitment. Vide Raym. vol. p. 1296, 


Hilary, 3 Geo, The King v. Hunt & al.. 


The court granted a Mad r Aut ate 1 Geo. Bo 
directed to {the defendants. being full of the peace, | 


to allow their cables, the extraurdifiary charges. in. 
JOUR carrivges inthe late Expedition into Cd. 
ide Strange, vol. 1. p. 4% gage 0 


Eafter, 5 Ceo. Hudſon and Wife v. A. 

The plaintiff's wife was taken up by a warrant of 
a juſtice of peace, ' fot aſſaulting the overſeer: of a 
pariſh, and aſſiſting the eſcape. yg a woman delivers 
V.hen ſhe came beſore the 

could not find bail; but at her requeſt be 


juſtice, ſhe 


gave leave for her to lie that nigbt at the conflable's 
; houſe, in order to get bail againſt the morning. Then 


a perſon on her behalf demanded a copy of the com- 
mitment, Which not being delivered, an action was 
brought on the habeas corpus act. | F 
| Juſtice. ' The queſtions are two, 
whether the defendant is an officer, and whether the 
plaintiff s wife was detained by virtue of any warrant 


| within che meaning of the /atute, As to the defen- 


dant, 


LY ” 
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dant, there is no doubt but a en is within 
the ee but 1 do not think this action well 
brought; 
virtue of any warrant, what warrant there was, Was 
[SS . . - 

only to bring her before the juſtice, and that Was fully 
executed by ſo doing; and the time ſhe. ſtaid at the 
con/table's after that, was not by any Warrant or, com- 


1 
, 


4 


5 


mitment, but at her own con ſent and deſire, to re- 


main under a voluntary cuſtody: neither is this caſe 
within the miſchief of the ſtatute, which was inde- 
finite commitments, The plaintiff was called, then 
the defendant moved for treble coſts, Ty conſtable. 
But the Chief Fu/tice would not certify, hecauſe this 
cCuſtody was not in the execution of his office. Vide 
Strange, vol. 1. p. 167. wo tf iK. 


* 


a Trinity, 7 Geo, Anonymous. i 
In an action of treſpaſs and aſſault, on the evidence 
it ered, that ira af apt aſe 0 conſtable, and 
lived at Dover, and that being ordered to take the 
laintiff and carry him before the Mayor, he executed 
his warrant, and the Mayor diſcharged the plaintiff. 
Soon after which a. diſpute happening between the 
plaintiff and defendant, the defendant beat the plain- 
tif, for which this action was brought. 
It was, infiſted for the defendant, that he being a 
conſtable, they ſhould. have brought the action in the 
proper county, according to fat.» 21. Fac, 1. 


Bratt, Chief Juſtice. . That is only where it is 
for a matter relating to the execution of his office; 
but if after his authority is expired, be abuſes the 
party; or if he meets a man and knocks him down, | 
he may be ſued for it as well as another. Vide Strange, 


vol. 1. p. 446. 


3 2 


Eaſter, 1 Geo. 2. The Caſe of the Conflables of Lymington. 
They were choſen and ſworn in at the leet, and 
the ſeflions on pretence that the election was not 
made according to the particular uſage of the place, 
made an order to diſcharge the appointment, And 
now the order of ſeſſions was qualhed, for at common 
law they have nothing to do with the election of con- 
flables, and flat. 13 & 14 Car. 2. c. 12. gives it them 
only in the caſe of death, or removal within the year. 
: Vide Strange, vol. 2. p. 798. | x "65% | ; f 


a Michaelmas, 5 Geo. 2. The King v. Lone. £ 


The indictment ſet forth, that at a wardmote, held 
according to the cuſtom. of the city of London, for the 
ward of Langborne, the defendant being an inhabitant | 
.and aying /cot and lot, was choſen cen/fable, and had 
refuſed to execute the office. After a verdict for the | 
King, it was moved in atreſt of judgment, that this 
was not an offence indictable, but the proper remedy 
was, for the ſteward to fine him, and The Queen v. 
Da 455 Hil. 10. Ann. Salk. F75 was cited. 0 g 
t was inſiſted for the King, that they might pro- 
ceed either way. 3 Keb, 197. 230, Cro. Car, 5%. 1 
Sid. 272. Cumb, 416. Skinner 669. and Eaſter, 8 
Ann. Queen v. Jennings. 5 Mod. 96. 1 Vent. 344. 
TM ES 23h, Cr, Is, ; 
Per curiam. There is no expreſs determination, that 
it is ill, for Daſey's caſe had many other faults: this 
is an office concerning the public juſtice ; and if the 
party be abſent, he cannot be fined; and it will be 
inconvenient to ſtay till the next court day, for a pre- 
ſentment of his refuſal. „„ 
Lee, Juſtice, ſaid, he had ſeen a manuſcript report of 
the cafe cited from dall. 175. wherein Halt, Chief Juſ- 
-tice, ſays, the poly may be indicted, Therefore judg- 
ment for the King. Vide Stra. 920, © | 


£ 


: 
1 


: * £ Micbaelmas, 6 Geo. 2. Park v. Bourne. 
| io ; 
: 


Per curiam. A conflable may make a deputy i an the 


ae diſtinction is between a judicial and a mini- 
| terial officer, Jide Stra. ul. a. p. . 


2. 


was not in his cuſtody, by be ſeſßons of 
or the woman was not in his cuitosy, .DY : he? Wat Land 


* 


tion that the others had ſerved a year, Vide Stra. dal. 


2. p. 1149. 
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The ſeſſons of rn made an orders, reci- 
ng, that 4 E, had complained that they bad 
ſerved as cen/?ables of Chepſtew a year, and that though 


four perſons were returned by the homage to the flew- 


2rd, be had appointed no nem ones; and therefore 
they, prayed to be diſcharged, whereon.it was ordered 
that the defendants ſhould be appointed in their ſtead, 
And on conſideration, on Hat. 13 & 14. Car, 2, c. 12. 


_ which only impowers ſeſſions to appoint: conſlables till 


the lord ſhall hold a court, this order was quaſhed 
becauſe it was in the diſjunctive, fot a Year: er till 
others were choſen, Beſides, there Was no adjudica- 


p. 1050. | 115 | * 3 bs. # 94 2 036 * Oo. | $ } f 
« © 4 | * , * * 
. . % 
L * 14 * * 


Hilary, 14 Geo. 2. The King v. Dr. Franthart,". 
Re: YI N het 8 ZR 6 FSR 4 Wy} 7 - El }IfS1 
The defendant was choſen con/table of Milborne: part at 


FEOF 


the leet, which immediately adjourned; and he whs 


afterwards ſworn. in before a ſingle juſtice of the peace; 
and on a motion for an information, as not being duly 
a the court held it a good ſwearing. Salk; 175. 
Sir . Jones, 212. 8 2 H. F. C. 88. * idle Stra. vol. 
| ith Fe ' 


» 


Michaelmas, 18 Geo. 2. The King v. Goudge. 


he court granted an information in the nature of a 


quo warrants againſt the defendant, to ſhew by what 
authority he exerciſed the office of con/table for th pariſh 
of 1/Vhite-Chappel under a pretence of an election at the 


veſtry, and a iwearing/in at the ſeſſions. 


er curiam. The right of appointing is j I 

leet, and the ſeſſions have no prey bby 1 
14. Car. 2. c. 12. except there is à default àt the fegt. 
And this office of canſtable is of ſuch a nature, that in- 
formations have been granted to try the right, parti- 


the court made no difficulty on tfat head, though thi 

diſcharged the rule on the — "Vide $tra. 45 25 
1a Nen K d nxt eee ee 2h 38 

Trinity, 32 & 33 Geo. 2. The King v. Bootie, © 

On A motion in arreſt of judgment after a verdict for 
the King, on an indictment againſt a cagflable for a 
miſdemeanor, in ſetting 4 woman eſcage out of cuſtody 
who was charged as a freet walter, Se, e e 
© © The ohjection taken on the rule to ſhew cauſe was 

that it is not charged that the defendant knew that the 
woman taken into cuſtody was a ftreet-walker, &c. a8 
the indictment deſcribed her to be, and if ſhe, was- not 
a ſireet-walker, ſhe was not liable, to be detained by 
him, and he would by ſuch, detainer have ſubjected 


himſelf to an actigg for falſe inpriſenment. 
' After hearing chünell og. Both Kdt, the eaurt core 
their opinion. ann A Gs Sede nal 
les, Juftice. The preſent caſe; is a miſdemeanor 
che e be charged on the genen, The peace 
Of this Can never eſerved un | 
"are ſupported in doing Wei duty. 1 m—_— e 
_ WF:mot, Tuſtice, I think it is a mſdemaanor- in the 
, canflable to diſcharge an offender, brought to the watch- 
"houſe by a wate Boa, 40, the night, though without 
10 In the preſent. caſe,” E think that 
2 perfon, and of her being delivered to the defe 
r „ „ ots evan 
e curiam. Let the rule to ſhew, cauſe why the 
judgment ſhould not be areled, b 
Bu. vol. > N 1. am A ers 
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cularly Hilary 14 Ges. 2. The King v. Franchard, where 


cient allegatian of the fad of her bes | 
if 2 F the. 1 of her being fuch 
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Lance, appointed the defendant his deputy by par! 


hay a motion for a new trial, the queſtions on which | 


the motion was grounded were, 


"ft, Whether a high-conflable is a common law officer? 


2dly. Whether a high-conſtable is within the word 


* conſtable in the annual mutiny act, ſo. as, to im- | 


wer him to billet ſoldiers? _ | 


ly. Whether a high-conftab/e can appoint a deputy | 


do filme, Juſtice, acquainted the court, that at the 
trial of the cauſe,” he was of opinion in the affirmative 


on all the three points. 


After hearing council on both fides, the court gave 


their opinion. . 3 einn: 
f 1 „ It is impoſſible to maintain, that a 
high-conſlable is not within the mutiny act. 


The itatute certainly comprehends a high-conftable, 
and he may appoint a deputy for this particular mini- 


erial att, OS 
a Deniſon and Fofter, Juſtices, concurred with the 
Chief ne . „ 

Hilnot, Juſtice, continued of the ſame that he gave 
on the trial of the cauſe. * = | 

Per curiam, unanimouſly, let the rule be diſcharged. 
Vide Bur. vol. 3. p. 1257. : 15 


Re 
—_—. 
_—_— 


after, 12 Will, 3. Toler's Caſe. 


See this . caſe fully ſtated in page 77 of this work 
under the head Appeal. N RIO 


Michaelmas, 2 Ann. Elverton's Caſe. 


See this caſe fully ſtated in page 265 of this work 
under the head Commitment. $ 


Michaelmas, 2 Ann. The Queen v. Croſſe. 


The defendant confeſſed on interrogatories, that a 


copy of a writ being ſerved on him, and the writ 
ſhewed, and before he new the contents of it, or out 
of what court it was, he had ſpoken with contempt ; 
and this was adjudged a contempt. Vide Med. Rep. 


vol. 6. p. 43. 
Trinity, 4 Geo. Henchliffe v. Payne: - 


Payne, the defendant's father being under a contempt 
of the court of chancery for non payment. of money, 


an order was made on him. The defendant reſiſted 


the ſervice of ſuch order, for which contempt he was 
committed to the Feet, and turned himſelf over to the 
King's Bench, and went at large till he was taken up by 


an eſcape tuarrant, and committed to Newgate. He 


then moved for a ſuper/edeas to the eſcape warrant, the 


contempt not being ſuch a one as is: within Hat. 1 Ann. 


c. 6. which ſpeak only of contempts for not performing an 
order, which defendant the ſon was not obliged to do. 
Per curiam. The father would have been within the 
ſtatute, but the defendant is not. This /atute is not 
to be extended by equity, becauſe it is againſt the li- 
berty of the ſubject, and this is a new power given 
only in particular caſes ;, this is not one of them, and 
therefore not within the fatute. Whereupon the war- 
rant was ſuperſeded, and the Marſbal directed to go to 
Newgate and take him into his cuſtody again, as was 
- one in Sir Thomas Tippin's caſes Vide Strange, vol. 1. 
99. „ wm | 


Michaelmas, 4 Geo. Cork v. Baker. 


The defendant baving brought a writ of error on a 
judgment in C. B. aſſigned for error à clauſum fregit 
TB and took out a certiorari to verify his errors. 
The cu/tos brevium of the C. B. inſtead of certifying 
e FEE. 


Contempt. 


ſoldiers on him; and the higb-conflable being at a diſ- | 


< 
—_ 


281 
office, but that the plaintiff in the original action, hav- 
ing entered a ne recipiatur, he could not file the original, 
and conſequently could not return it. 5 
Te plaintiff in error applied to the court by motion 
for Mr. Yates the deputy cigſlas brevium to attend, and 
after hearing council on both ſides the court gave their 
opinion. 3 FTE | | by Be 

Parr, Chief "Juſtice. The practice of entering a 

| ne rocipigtur is very new, and in my opinion very ab- 
ſurd. There may be ſome colour to ſay that if the 
plaintiff neglects to file. his original, to watrant the 
judgment, then the defendant may refuſe filing it, but 
that reaſoning will not hold in this caſe whieh is a ne 


own writ, after he had had the benefit of ſuch writ- 

Pawys, Juſtice. Jo deny the means is to deny the 

Eyre, Juſtice: This court having power to re- 
dreſs has, as incident thereto, a power to come at every 
thing which is neceſſary for their information. 
Pratt, Juſtice» In vindicating our own, juriſdiction, 
we only act up to the rules of law and our own oaths. 
This court is ſuperior to the C. B. and they ought 
not to have laid an inhibitien on the officer from filmg 
this writ. When we iſſue à certiorari to return up the 
original, ſhall the officer ſay, there is ſuch a one, 
but I will not file it, Mr, Yates has refuſed to ac- 
knowlege our juriſdiction, and therefore ought to be 
committed unleſs, he obeys immediately. 

Mr. Yates refuſing to alter the return was committed, 
and afterwards brought a habeas corpus to the C. B. 
where on reading the return it appeared he was com- 
mitted by this court for a contempt. Benn EY 

On a motion in the C. B. for the diſcharge of Mr, 
Yates on the habeas corpus, the court taok time to con- 
| ſider the matter, and the cauſe being afterwards ſet- 
tled, on'a motion to this court for leave to enter a nolle 
proſequi it was granted, * Mr. Tates was diſcharged 
on paying a ſmall ine. Vide Strange, vol. 1. p. 63. 


Hilary, 8 Geo. Hammond v. Stewart. 


The defendant ſulpœnaed one T. a witneſs to attend 
the trial of the cauſe, who on the ſervice of the /ub- 
pœna ſaid, he would not attend but run the hazard of 
forfeiting the 1001. penalty: and on affidavit of this 
matter the defendant's council moved for an attachment, 
that they might not be forced to bring their aQion on 
the ftatute. And in the principal caſe the court made a 
rule to ſhew cauſe. „ 15 | 
In this term the rule for an attachment ni againſt 
the witneſs was diſcharged, it appearing that the /ub- 
pœna was not ſerved till two in. the afternoon in the 
city, to attend the ſittings that day in Midalezſex, which 
the court ſaid was too ſhort a notice, and that 
witneſſes ought to have a reaſonable time to put their 
affairs in ſuch order, that their attendance on the 
court may be of as little prejudice to themſelves as 
poſſible. Vide Strange, vol. 1. p. 510. | 


" Trinity, 9 Geo. The King ve Unitt. 

The court declared that a declaration in ejefment 
was ſo far a proceſs of this court, that they would pu- 
niſh contemptuous words on the delivery of it, as a con- 
tempt of this court. Vide Strange, vol. 1. p. 57. 
| Trinity, 10 Geo. The King v. Burridge. 


See this caſe fully ſtated in page 136 of this work 
under the head Attachment. | . 2904 


Michaelmas, 10 Geo. The King v. Burchett, His attorney, 


and the town clerk of Guildford. 


The court would not ſet aſide the replevin made in 
this caſe, ſee page 137 of this work under the head 
Attachment, but granted a rule ta ſhew cauſe why an 
attachment ſhould not go; which was afterwards 
diſcharged by Eyre, Juſtice, then alone on the bench, 
becauſe it was only a contempt of the inferior juriſdic- 


tion of the juſtices, and in that caſe this court never 
4 C 4 | | interpoſes. 


the original, returned that there was ſuch a wtit in his 


reciptatur, entered by the plaintiff againſt filing his 
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 Winkworth. 
11091 JOS iin {5 


See this caſe fully ſtated in page 1 37 of this work 
under the head Attachment. nnn 90, 74.5 4 Ur it 
(12 IEP een OOO ib 3 ; 


. 2... More Y Gaadwnjght. 
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VVV 
for error; that the plaintiff in'ere27ment. died before the 


1. Pp. 567. & {01 


YE! ,UO!: +14 ; 


ruth; 2 Ger 2. Win v. Winkfard, 
* n 


”* © 
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ſet it afide,” and ordered tie attorney to 


day of 1% prius. And it being in HO t the court 
1 y to they cauſe, 


why there ſhould hot be an attachment againſt him; 


for they ſaid it was to defeat the proceedings inſtituted 


by the court to try the right; and every body knows 
the plaintiff is but nominul, ot if a real perſon, yet 


his releaſe is a contempt. Vide Strange, vol. 2. p. 899. 
ein ͤ ENT TOS CL DD DIDT.  eSTvA 


Aicha, 8 Geo. 2, The King v. Fobuſoh,. et al. 


See this caſe fully ſtated in page 262 of this work 


under the head Challenge. 


3 = Eaſter, 9 Ceo. 2. Cox v. Phillips. | 
The plaintiff brought an action againſt the defen- 


2 


dant on a promiſory note ſighed by her, to which ſhe 


pleaded; that ſhe was married to MH. the plaintiff replied 
that the marriage to M. was void becauſe of a prior mar- 
riage, and ſhe rejoined that it was good becauſe the 
prior marriage was void, and when the cauſe came on 
for trial, M. applied to the court, and repreſented 
this to be a fi:tious action, by connivance between the 


plaintiff and defendant to burthen him with actions 


and to impoſe on the court. 


After hearing council on both ſides the court gave | 


their opinion. 


Lord Hardwicke. Here are two queſtions, if, Whe- | 
ther M. is a proper perſon to make this complaint, 


and I think as this is a contempt of the court, and 
may be of prejudice to M. he may, for the court 
does not always expect that complaints of a contempt 


ſhould be made to them by the party, for there is a 


colluſion between all the parties, and a ſtranger may 
lay it before the court as a friend to the court; and be- 


ſides in this caſe M. is particularly concerned to do it, 


for though the verdict if it had paſt againſt him, could 


not have been given in evidence againſt him not being 
party to the ſuit, yet it is a prejudice to a man to have 
a report on a verdict that he is married in this way. 
The ſecond queſtion is. Whether here are ſufficient 
grounds of complaint; now this is a mere fictitious 


action, not to determine a right of controverſy, but 


to deceive the court, and raiſe an evil fame of M. and 


422 OO nr OS. a K we ew, 


- — — — —— 2 


ſurely that cannot be faid to be no offence. That ſuch | 


practices are not lawful, is plain from the old ſtatute 


of Ed. 1. and I cannot ſee how there can be a ſtronger 


inſtance than the preſent, and it is incumbent on 
courts of juſtice to keep the ftreams of juſtice clear, 
or they will be made uſe of as means of ſcandal. 

On the whole the court thought this a contemp?, even 


though the action was on a real demand, becauſe it 


bad been made ill uſe of; and therefore ordered that 


the plaintiff and defendant and one Hudſon, who was. 


the acting attorney for both ſhould ſtand committed, 
to anſwer on interrogatories; and that the proceedings 
on the action be ſtaid, and for the honour of the court 
vacated, but that was ſuſpended till the examination 
Was over, | | g 
And the parties being afterwards examined on in- 


terrogatories and not being able to purge themſelves of 


the contempt were committed. Vide Caſes Temp. Lord 
Hardwicke, p. 237» | 3 


| Michaelmas, 10 Geo, | Smalt v. Wpitmill. | 


An attachment was moved for againſt a witneſs, for 


not attending being /ubpenged, and having a ſhilling 
left. But it not appearing to be a perſonal ſervice, 
the court held it not ſufficient to warrant a proceeding 
againſt him criminally : but whether it-would do-in an 


action they would not declare, It was alſo ſaid, that 
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wherein he was defendants... And on.,a motion. again 
right, becauſe it was 
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the attorney for a contempt ; it was inſiſted on o 


e not an arreſt, which teſtrained | 
m of His liberty, But the Curt fag. rat the OT 


ruption of the bufineſs of the eourt, and it vas eq 

And the court would have committed the 
attorney, if he had not conſented to waive the pro- 
ceedings, and pay coſts. Vide Strange, vol. 2, p. 1094, 
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On a complaint againſt one &. for ſerving a writ, 
where the plaintiff had diſowned employing any body: 
a rule was made on S. to anſwer the matters of che 
affidavits, and at the ſame time to attend the court in 
perſon. On his attendance, and reading his affidavit, 
the defendant's council deſired leave to aſk him ſome 
queſtions, which. the court allowed, but would not 
put him to his oath to anfwer. Vide Stra. bol. 2. page 
1197. | 


Hilary, 18 Ges, 2. Hand v. Lady Dinely. 


In aſſumpſit, the defendant brought 8 J. into court on 
the uſual terms of paying coſts to that time; the 
plaintiff took it out, and taxed his cofts, and ſetved 
the defendant's attorney; and they not being paid, 
went on to trial, and obtained a verdict for 7 J. 185. The 
defendant inſiſted, that he ſhould have no coſts for his 
ſubſequent proceedings, fince it appeared that he was 
over-paid: but the court held, that as to the coſts, it 
was to be conſidered as if no motion had been made, 
the defendant not having fulfilled the terms of her 
own rule, in which caſe it is not uſual to grant an at- 
tachment. of contempt but the plaintiff goes on, it 
being only a conditional rule. Vide Stra. vol. 2. 4220, 


See Attachment, Page 131. 
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Conviction. 


Trinity, 12 W. z. The King v. Chandler or Chalmers 
See this caſe fully ftated in page 264 of this work, 


-_ 


under the head Commitment. 7. 


Trinity, 2 Ann. The Queen v. Burnaly. 


On a conviction on /lat. 43. Elix. c. 7, ſetting forth, 
whereas complaint has been made unto us, &c. by, Sir R. 
B. that the defendant in the night-time cut down divers 
lime-trees of the ſaid Sir R. B. &c. The juſtices awarded 
that he ſhould pay ſo much for damages. The defen- 
dant was ſtyleck gentleman in the order, ahd it was ob- 
jected, 1ſt, That a N was not within the ſta- 
tute which ſpeaks of vagabonds and ſuch Iike people, 
and inflicts a baſe puniſhment, viz. Whipping, which 
the law did never intend for a gentleman. ; | 2dly». That 
the conviction is uncertain, for want of {ſhewing. the 
number of trees. TTT 

Per curiam. iſt. Whether the defendant be a gentle- 
man or not, is not material; for if a man of quality will 
do a baſe. or mean thing, there is no reaſon why he 
ſhould be exempted from the puniſhment : the quality 
of the offender is rather an aggravation than à leſſening 
of the offence. 2dly. The flümber as well as, the na- 
ture of the trees ſhould'be expreſſed, for this is ike an 
action of treſpaſt in this reſpeR, that the plaintiff Is to 


recover 


e 


9 9 3 
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cover dattriges} ef whbteh ene Humm ber thd nature cf 
page” is 1 ee re> — if an a fon o 
paſs ſhall hereafter be PHE the ſe trees, chis-chn- 
LT 


ant in this cafe pretended he fad title, and offefed to 
e it to the conviction, as was done in 3 C. 8214 
and in 5 Co. St. John's caſe. 8 a 

Powell, Jaſtice, held, that eu not be done, for if 
the defendant had title, and the roperty was in queſ- 
tion, then the Juſtices' had fe Juriſgikfon, and tden 
he is not without remedyg fer Ne wia Rave Bib 810 f 


on the caſe againſt the juſtices, or him that executes 
the ſentence: the council on Wewer cane rec 7 9 
ave 


if the juſtices bad a juriſdiction, we have no power 
to queſtion, their. judgment, and this is a new thih 
without, precedent. EIS} NY AM DARSO STE BRAD 
Powys and Gould agreed. : . 8 bay) 
Holt, Chief Juſtice, {who indeed ſtarted this point) 
ſaid, that St. ehm eee for this way: 
of pleading to, cenνEuiion, and hüt it was and mu 
have been; done ſo there ot elſe the point of the dag · 
ger could not have come in gueſtion: he obſerved, that! 
It was a8 K od onable to falſify the proceedings before 
juſtices in this manner, as by. am action agairift them; 
and as to what, Powell, juſtice, ſaid of a remedy by 
action, be anſwered, that if chis order Was confirmed, 
no action would ie againſt; the juſtices, or him that 
executes. the ſentenge, fon then: it is ſupported by the 
authority of the court; and he ſaid, it was hard that 
this court hould by their judgment give an authority 
to that which ought: not to have been done. In this 
caſe. the canuiction was quaſhed on the ſecond point. 
Vide Sall. vol, 1, p. 181. \Rayms vol. 2. p. 9qubooo. 
| 5 WT e 1 Ts 
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Michael. 2 Ann." The Duten v. Bothell or Porter. 


See this caſe fully ſtated in page 255 of this wo 
| 5 "1 = is 3 £47 4 „ 1 ; : 
under the henry r „ e, e, 


Michaelmas, 2 Ann: The Queen v. Dyer. 


: ; TEE a MET. N 1 N 
dant was convictei on flat: 7 Face I. c. 7. for | 35 I | 
The defendant'w Aar J 7 for the preſervation of the game. 


embezzling yarn delivered to him to be woven, and 
the conviction (et forth, that whereas complaint hath been 
made before us, A. B. r. e Peace in C. by ] A 
S. that on ſuch a diy ; and then ſets forth the charge: it 
further ſets forth a ſummons made by them, to bring, 
him in; and by virtue thereof, he appeared before them 
on Friday the 17th day of „„ ts ac, 
An objefion was made, that a ſummons. is eſſential. 
in this caſe ; and that here: it Aon the face of 
the conviction, that there was no ſu 


Tuc/day the 17th of April that year; for the 17th day 


of April that year was on a Friday, To which' it, was 


anſwered, that the order had been good without ſet- 


tin that matter forth. N _ * $i 882 TIF 1 114 
Hal, Chief Juſtice. Of common right the party 
ought to be ſummoned, if poſſible; and it would be 
well to fet forth, that he was ſummoned and appeared, 
or did not appear, or could not be found to be ſum- 
moned ; and though the ſtatute orders that the offender: 
ſhould be conviFed, yet that mult be intended after ſum- 
mons, that he may have an oppoftunity of making his 
defence; and this ſummary juriſdiction ought to be go- 
verned ſtrictly by form, and every thing ought to appear 
regular in them; and they ought to make a memoran- 
dum, that ſuch a day complaint had been made, that 
thereon a ſummons was iſſued, returnable on ſuch a 


1mmons, for the ſum- 
mons ſhew it impoſſible, there being no ſuch a day as | 


day im 


| | © | the next Hilary term. Vide Mod. Rep. vol. ö. p. 
© ion dughit to be a plea in Bar, ydly. The defen- 1 Ve n c e nw ee 


rk, 
het | and Nay. 62. Vide Salk. vol. 1. P. 182. FEY 


2. for the preſervation of the 
lification allowed by this act, 


1 


day, and that the party being ſummoned did, or would 
not appear, or could not be ſummoned, c. and it is 
zbominable'to convict a man behind his bac. 
And the court agreed, that of common right there 
ought to be a ſummons; and that the almanack is 
part of the law of England, of which the court muſt 
take judicial notice; and that nothing could make this 
good but am intendment; that the juſtice could nat 
convict a perſon without a ſummons. 
Powell; Juſtiee; Taid, that if an action was brought 
againſt an officer, for executing of this conviction, it 
would not ſie, for am erroneous cnvidion would juſtify. 
him: indeed, if no ſummons had been ſhewn, perhaps 
e would intend one, according to precedents ; but 


* 


here you ſhew a ſummons, and an appearance at a 


282 


poſſtb) e: arid for the ſaid object jon; the condic 


tion was quaſhed by the whole court on the N 
0 

LO OEM g 
+ v; Hilary, 4 dome, The Qiiczn v. Hightares, 


The defendant was coiviged before the Lord Mayo 


of Fam on fat. 16 & 17 Car. 2, k. 2. for ſelli 


Coalß confträry to that Hatute, Biz. Teſs than thirty. fix 
buſhels to- the chaldron, e. And the egen be. 
e eee court "by rertlorari,” it was 
juaſHhed, becauſe there was no place mentioned where 


the Hals were fold; Which ought to have been, in 


epard that the power of the Lord'Mayor is only, in 
caſe of coals expoſed to ſale in the city of Ebndun, and 


auy other county, then the power of cn ng is in 


'. liberties thereof. If the coals were expoſed to ſale in 


the juſtices of peace of that F d ey Aud 
therefore the Lord Mayor to have intitled himſe}Fto. 
2 jufifdiction, dught to have ſhewn in the che,, 
that the coals were ſold within the city of Lchdbn, or 
the /zberilzs thereof ; and for want of that, che con- 


vierten is haught, "Vide Rahm. dul. 2. p. 1220, 
Hilam, 10 Ann. Tr Queemv« King & al. 


A. . for deer- ſtealing was removed agaldſt 
A. and B. wherein judgment was given that each 
ſhould forfeit 30 J. and it was objected, that there 


ought to be but one 30 J. forfeited : but not allowed, 
for the words of the flatute are, that they ſhall reſpec- 


tively forfeit 30 l. Cro. El. 480. Mo. 453. Ney 60. 
And this penalty is not in nature of a ſatisfaction to 
the party aggrieved, but a-puniſhment on the offen- 


der, and the crimes are ſeveral, though the debts are 


joint, which Powell, Juſtice, ſaid, diſtinguiſhes this 
from the caſe of ' Partridge v. Naylor in Cro. El. 480. 


a 5 
410 , 


Trinity, 10 Ann. The Queen v. Mathews. 
The defendant was canbicted on fat. 485 Ain, 


Two exceptions were taken to this conviction; ift. 


That the charge ſetting forth, that the defendant npt 
being a*perſon fo and ſo qualified; and enumerating. 


142 


diſtinctly the ſeveral qualifications in the atute of Car. 


4 © Q 


. 


by this act, viz. that he was nota. 

perſon authoriſed by x Lord or Lady of a Manor 0 
kill game for their uſe. „ 

2dly. That the defendant was here charged with as 

many five pounds, as he had killed hares in the ſame 


day; whereas the offence in the flatute was for keep- 


ing of dogs, engines, Cc. and not killing hates. 
The court were of opinion, that had it been laid 
generally thus, that he not being a perſon qualified 
according to the law, it had been enough; but the 
qualifications being diſtinctly and ſeverallß mentioned, 
omiſſion of one is- fatal. — 
As to the ſecond point, the court were, of opinion, 
that the offence for which the /Fatate gave forfeiture, 
was the keeping of dogs and engines, and not killing 
hares. If a man not qualified, goes a huntjog and 
kills ever ſo many hares on the ſame aff Ve b6: way 
forfeit but one 5 J. for it is but ohe offence; dae | 
man keeps dogs, and goes a hurting ſeveral 1 
kills hares; if it had been thus laid, that he had ſuch 
a day kept dogs and killed, &c. and then again, on 
ſuch a day; by laying it thus ſeverally, the offence is 
ſevered, and he ſhall forfeit 5 J. for each offence. Ad- 
journed. Vide Mod. Rep. vol. 10. p. 7. | 


, Hlilary, 12 Ann. , The Queen v. Grin. 5 : 


See this caſe fully- flated in page 34 of this work, 
under the head Appearance. . 25 £6 W WET e 


Eafer, 12 Ann. The Queen v. Bradliy. . 


The defendant was convicted on Hat. 8 Ann, cofi- 
cerning the aflize of brad. 3 
In this caſe there were two exceptions taken: iſt, 


Whether the crime was certainly enough charged in 


the 


dine, omitted a new qua. 


| 
| 
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the-inditment on the defendant? 2dly, Whether the 
ſame perſon could be both informer and witneſs? 
The crime was thus charged, that the bread want- 


ing ſo much weight of, &c. was bought in the ſhop of 


Bradley, a common baker. Fwd 
And the court were of opinion, the crime was not 


certainly enough charged; for the whole charge may 


be true, and yet the defendant innocent; for it is poſ- [ 


ſible it might be the bread. of another perſon, ſold. in 
the defendant's ſhop; that therefore he ought to. have 
been charged directly with the ſale of ſo, much bread. 
It is true indeed, that when a ſervant ſells it in his 
maſter's ſhop,. it is good evidence of its being the 
maſter's bread ; but it is ſtill but evidence, and it is a 
conſtant rule, that what is but evidence cannot be 
laid in an indictment. „ been Te 

As to the ſecond point, the court ſeemed to be of opi- 
nion, that the ſame perſon could not be both informer 
and witneſs ; for as to the objection, that this would 
render convictions impoſſible, unleſs perſons were ſo 
fortunate as to have witnefles with them, there was 
nothing in it; for an informer is only, nomigal, and 
any perſon's name may be made uſ2 of. Vide. Mod. 
Rep. vol. 10. p. 156. 2 


Trinity, 13 Ann. The Qucen v. Simpſon.” 
| See this caſe fully ſtated in page 84 of this work, 
under the head Appearance, 1 i 
Hilary, 1 Ges. The King v. Weſton. . 


The defendant was convicted before juſtices for kil- 
ling of conzes in a warren incloſed. | 1 
It was moved to quaſh this convidtion: iſt, Becauſe 


flat. 3. Face 1. c. 13. which relates to warrens incloſed, 


does not give this ſummary way of proceeding by con- 
vichion; and flat. 22 Car. 2. c. 25. which authoriſes 
that way of proceeding, relates not to warrens in- 
cloſed. | 

Per curiam. The conviction is well warranted by this 
latter /latute ; for whereas the former was partial, this 
is an univerſal law, into any warren, this ſatisfies the 
preamble. There is a vaſt difference between the 
words not incloſed, and though not incloſed; the former 
are reſtrictive, but not the latter. 

Unleſs this „atute extends to warrens inclaſed, they 
would be in a worſe caſe, than thoſe not incloſed; be- 
cauſe then offences in the latter would be puniſhable 
by this ſhort way of conviction before juſtices, but not 


the former. Vide Mod. Rep. vol. 10. p. 279. 


Michaelmas, 5 Geo. The King v. Beck. 8 


Adjudged, that there muſt be a formal conviction on the. 
flatute of hawkers and pedlars, though it mentions 
nothing of it; and that a certiorari lies to bring it up 
hither. Vide Strange, vol. 1. p. 127, 


Hilary, 6 Geo. The King v. Fohuſon © 


See this caſe fully ſtated in p. 85 of this work, un- 
ger the head Apprentices of 


Trinity, 6 Get. The King v. Baker. 


The defendant was convidted for taking pilchards, 
contrary to the form of the flatute, and the conviction was 
er becauſe the witneſs ſwore generally, that 
the defendant was guilty of the premiſes, and that is 
taking on himſelf to ſwear the law. Vide Strange, 
vol. 1. p. 316. 5 


Trinity, 6 CS. The King v. Tilly. 


The defendant was convicted for deer ftealing, and 
becauſe the ſame perſon was both informer and wit- 
neſs, and being intitled to a part of the penalty: the 


conviction was quaſhed. Vide Strange, vol. 1. p. 316. 


Trinity, 7 Geo. The King v. Landen. 


A convidion of a forcible entry was moved to be 
Gaſhed, becauſe taken before juſtices affigned to keep 


[ 


it is in the preter perfect tenſe, we have came . 
ed, ißbhereas it ſhould have been in the preſent tenſe, 


—— — 


oOath of one ar more credible witneſſes. 


Conviction. 1 
the peace in the county aforeſaid; without ſaying er t 
county. Salk. 474. 


Fer curiam. Let it be quaſhed for another fault, that 
and Views 


Vide Strange, vol, 1. p. 443. 2 4 1 f 


Faller, 8 G. De King v. Selft. 
See this caſe fully ſtated in 
under the head Arrgſ of Judgment. 


1 4 4 * - 


5 Tx? . Mas BAL We 
_ The defendant was convicted on. lat. 3 Ann, c. 14. for 


\ 


} 


| uſing a greyhound in killing four nares, whereby he for- 
feited 20 J. enz e eee 


N ö 0 . 2 11 ds 4. 
The defendant's council excepted to the convichion, 


that the ſtatute had only given the juſtices juriſdictioa 
to convidt on the oath of one er more ctedible witneſſes, 


whereas. this was by his on confeſſion, which he in- 


ſiſted the juſtices had no power to take; and it follows 


in the ſtatute, that the perſon fo convicted ſhall forfeit, 
e 


* 


- Per curiam. The convictiauon muſt be confirmed. The 


intent of mentioning the oath of one witneſs was only 
to direct the juſtices, that they ſnould not convif on 


leſs evidence: ſuppoſe the confeſſion had not been be- 
fore the juſtices; but before two witneſſes, who had 
ſworn to it; that would be canvicting him on the oathy 
of two witneſſes, and yet the evidence could not be ſo 


ſtrong as this. By the civil lam, the confeſſion is 
eſteemed the higheſt evidence, and in ſome caſes, tho 
there are an hundred witneſſes, the party is tortured 


to confeſs, Here the juſtices had a better evidence 


. than the oath of any fingle witneſs, and it is a mon- 
ſtrous thing to ſay, that a better ſort of evidence ſhall 


not do. The convidtion was accordingly confirmed. 


Vide Str. 4. vol. 1. P. 540. Med. Rep. Dol. 8. P- 64. 


Hilam, 9 Geo. "The King v. Watſons 


On a motion to quaſh a convidion for a forceable de- 


tainer on the view of the juſtices of peace, the objec- 


tion was, that it was ſet forth, that the defendant held 


a chamber in an houſe in ſuch a flreet in the pariſh of St. 
Margaret, Weſtminſter, by Force; but did not alledge 
whoſe houſe it was, or where it was ſituate, nor Wwhe- 


ther the chamber was forward or backward, or how 
many pair of ſtairs up to it; ſo that if there ſhould be 


two chambers in this houſe, the ſheriff could not 


know of which to deliver the poſſeſſion. ee 
Beſides, the commitment of the defendant was to 
Newgate, and did not alledge that Newgate was. the 


county goal, and if not, then the juſtices have no power to 


commit thither, becauſe the ſtatute expreſsly requires 
that the commitment ſhall be to the county goal. 
ut on reading the record, the words in the adjudi- 
cation were all in the preter perfect tenſe, when they 
ought to have been in the preſent, and for that reaſon, 
the conviction was N ; and in Trinity term follow- 
ing, in the caſe of the King v. Morgan, there was the 
ny Re_ for the ſame fault. 2 Mod. Rep. vol. 
- p. 0 | | 


Trinity, 9 Geo. The King v. Ford. , 


The defendant was convidted on flat. 3 Car. % by 
which it is enated, that none ſhall keep an alehouſe with- 
out licence, on pain of forfeiting 20 s. to the poor, &c» 
It was moved to quaſh this convi&tion, becauſe ale- 
houſe-keepers ſelling ale without a licence are puniſh- 
able by former ſtatutes, particularly by fat. 5 & 6 Ed. 
6. viz. that none ſhould keep alehouſes without a li- 
cence granted, either in ſeſſions er by two. juſtices, 
(0p to be of the guorum) on pain of three days impti- 
onment, withour bail. $067 | o 
Now, it does not appear in this caſe, but that the 


> 


defendant might be licenced by two joſtices of peace, 


according to that ſtatute ; and if ſo, then this convic* 


tion ought to be quaſhed. 
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Per curiam:.” Stat. 5 i 6. Ed. 6. is intirely out of the | 


9 ww 
A 


© 


ate. becauſe it is alledged in the indiment, that the 
| elenden: fold ale contrary, 10 al. 3 Car. and it being 
| likewiſe averred, that he ſold, it without any, Beens 
_ whatever ; the objeRion, that he 6 might be licenced: by 
two juſtices, is of no weight. de d. Rep . Vol. 9 
. ib. „ ad d N eee 
mag, 9 d. Te d. Bü . 


; 
[ 
| 
[ 


rc 


The defendant's oh was convicted by two jultices, 
on for which ofence'is, to'be fert to the hoſe of 
correction for three months, and to be publickly 

' whipped once every month during, chat time; and it 


nn eee 
' was moved to quaſh this convidtion, becauſe it die pot 
77 or | 


ſpecify the puniſhment inſlicted by that Hatule, 


., 2 4 4 N * n be ſent o 
that being a particular puniſhment, viz. to e at o 
the houſe of correction for three month, c. ought to 


be ſet forth in the convuiction, ſince the vffence is to be 


d and finally determined by the juſtices. 
derte eon Lead de bythe Ju 


x 


: 
4 
t 


ua the conviction, 


for there ought always. to be 4 Ju i gy OR 


acids Mod. Rep. vol. 


\ 
4 


atute 


LIL 


| 15 no pecuniary for feiture. Vide 


. i nee ixp 94 0 
Trinity, 9 Ces. The King v. Tharogood. | 


” he defendant having made an affidavit in C. B. 


and the truth thereof being controverted, he was ſum- 
moned to appear in court, and accordingly appeared 
in Eaſter term laſt, and confeſſed that he had made 
the afndavit, and that it was falſeee. 

W hereon that court recorded his confeſſion, and 
ordered — he ſhould be taken into cuſtody, and put 
in the pillory for perjury, © ot FR 

Aud wor i 45 iſted by his council, that this 
could not be done on his ah confeſſion, becauſe it 
was not a conviction, but only matter of evidence, for 
he ought judicially to be brought before the court 
by indictment, and therefore his confeſſion ought not 
to have been recorded. 


Beſides, the court of C. B. has no juriſdiction in 


criminal caſes, and therefore if it had appeared on 


:ord, that the defendant was - perjured, that court 
could not have puniſhed him. 9 97 


But notwithſtanding what was, ſaid by the defen - 
dant's council, he was put in the pillory the laſt day 
of the term. b Vide Med. Rep. vol. 8. p. 1 79. IN 


 Michatlmas, 9 Gro. The King v. Gibs. 


The defendant was indicted for ſelling beer without 
paying the duty, and found guilty. ©. cen 

And it was moved in arreſt. of judgment, that this 
indictment was inſufficient, becauſe it ſet forth, that 
the defendant fold beer without paying the duty; but 
did not ſhew to whom, or at what time it was to be 
paid, nor what quantity of beer he fold, and conſe- 
quently a conviction on ſuch an uncertain indiAment 
cannot be pleaded to any other for the ſame offence ; 


* 
8 1 
190 
1 8 
- 


— — —— — 


neither can the defendant make any tolerable defence 


to ſuch an uncertain charge. — | 
Beſides, in criminal caſes, the utmoſt certainty is. 
required ; therefore the quantity of the offence ſhould 


have been ſet forth in the indictment, ſo as a convic- 


tion thereon might have been a har to all other actions 
and proſecutions for the ſame offence; and for this 
reaſon the judgment was arreſted. Vide „Kap. 
vol, 8. p. 58. ; ; ; | | ; f „ 4 As 


Michaelmas, 9 Geo. The King « The Mayor and Alder- | 


men Yr life. 

On a mandamus to reſtore ne J. S. to the office 
of capital citizen of the city of Caflilſe, the return 
19 was, that he gave a bribe of 60 guineaz, toge- 
her with a promiſe to his ſon to get him an-exciſe- 
man's place, if he would vote for one P. to be Mayor 
of that city; he and one T.. ſtanding candidates for 


the ſame; and in their return they ſbewed. a power to 
remove, and that they removed him for the: cauſes - 


*3 


+ * 


— 


The defendant was convifed on fat. 6 & . 3. 
c. 11. made againſt profane curſing and ſwearing, by 


8 
285 


Zerg. having firſt of all ſet out before, thit an in- 


ormation was exhibited to the following effect, and then 


ſet out, that articles were exhibited againſt him to the 


effect in the information, and ſhew the offence as 

before mentioned, and the oath of the informer poſ- 

ſitively to the offene. 1 
Per curiam. This is a good return, without any con- 


vuickion at law, though he might have been convicted 


firſt at law; for though it. is an offenee indictable at 
common law, yet being ſo great an offence againſt the 
duty of his-vffice, the corporation have a jutiſdiction, 
there being an expreſs power to remove; and the caſe 
of\T he King v. Lane, went on that difference, where 
it was daid; that to libel another was purely at com- 


mon law, and was no breach of his oath: arid as to 
the ſorm of the return, the whole court, after ſome 
little doubt, held it well; becauſe on the whole re- 
turn, there ought to be 1 N cauſe of removal. Vide 


Fortęſcue, p. 200. Mod. Rep. vol. 8. p. 9979. 


Michaslmas, 9 Gio. 'Or according to Strange, Hil. 8 Geo. 
he King v. Sparling, _ 


7 


which the offender forfeits 2 5. for every oath (other 
than a ſervant, labourer, common ſoldier, or ſailor;) and 
it was moved in arreft of judgment, that this infor- 
mation was too vague and uncertain, becauſe jt{did not 
ſer forth, that the defendant” was not a ſervant, la- 
bourer, common ſoldier, or ſailor; for this being in a 


criminal caſe, it ſhall be intended that he was one of 


thoſe perſons, if it does not appear that he was not; 

and therefore the matter ought to have been ſpecially 

ſet forth. 7 e TORE vt: ny Wire e 
It was argued on the other ſide, that this informa- 


tion Was good, for if the defendant was either a fer 


vant, labourer, common ſoldier, or ſailor, he ought to 


| have pleaded it, or to have given it in evidence on the 


trial. 3 | 

And for the above reaſons, and becauſe the curſes 
and oaths were not ſet forth, the convidtion was 
quaſhed. Vide Mod. Rep. vol. p. 59. Strange, vol. 1. 
þ 497. 1 e 


Michaelmas, 10 G. The King v. Burchet, His At- 
rue, and the Town Clerk of Cuil. 


. See this caſe full Rated in page 137 of this est | 
under ebe SAY ee, $0696 ee 


Eaſter, 11 Geo. The King v. Tuck or Tucke. 


The .defendant was convicped before a juſtice of 
peace on the Jtatute made againſt profane curfing and 


ſwearing ; An on A motion to quaſh this conviction, 


the objections were as follows: 1 
iſt. By the flange, the perſon convicted is to pay 25. 
for every oath, if he is not à common labourer, fo dier, 


„ . * 


or ſailor ; now it did not appear on the oath of the in- 


former, that the defendant was a gent/eman; and nei- 
ther a common labourer, ſoldier, or Allr. . 

adly, It does not appear by this conviction, of what 
age the defendant was, when he did profanely ſwear ; 
for 5 the ſtatute he muſt be above 16 years old, 

3dly,. This convidtion js uncertain, for after the na- 
ture of the oath is ſet out; the witneſs ſwears, that 
the defendaint repeated it ſixteen times, for which he 
is convitted to forfeit 32 5, whereas a repetition pteſi up- 
poſes a former act done; ſo 55% ſwore ſeventeen times 3 
— 2 the convieHion does not agree with the eyi- 

ence, ; 7 5 ; 1 

Per curiam. It ſhall be intended, that the defendant 
was of age and a gentleman, if fo charged by the in- 
former ; agd it is not neceſſary to aver, that he is not 
a ſolder, failor, or common labourer, ſince he is charged 
with 2 f. for every offence ; and as to the not charging 
him with 'more than ſixteen times, when it ſhould be 


ſeventeen times ſwearing, it is but giving one oath free, 


and there muſt not be too much nicety in theſe con- 
vietions, Therefore the conviction was confirmed, n;/, 
&c. and no cauſe was afterwards thewn. Vie 1745 
Rep. vol. 8. p. 367 Raym. vol. 2. p. 1386. 

r 5 Michaelmas 
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informer, and the other half to the poor where the of- 


fied, and charged on him in manner and form, as in and by 


The defendant - was convicted before à juſtice of 
peace of the county of:Leice/ter, for curſing and ſwear- 
ing a great number of oaths; and the cenviction being 

removed into this court by certiorari, it was quaſhed ; 
firſt, becauſe it was in Engliſb, and, ſecondly, becauſe 
the number of oaths was not ſet forth in the conuie- 


tion. | Vide Raym. vole 2. p. 1368. | 


 Michaelmas, ir Geo. De King v. Roberts, 


A conviction for profane fearing was quaſhed, being 
preflitit ſacramentum, i. e. he has ſworn, in the præter- 
perfect tenſe. It was held good in ſubſtance, being for 


ſwearing 150 oaths in theſe words, to wit, by God, and 
curſing 150 curſes, in theſe words, to wit, God damn you, 


withaut repeating theſe words 150 times. Vide Strange, 
vol. 1. p. 608. a 9 15 a 


Michaelmas, 11 Geo. The King v. Thead or Theed. 


By „at. 8 Ann, it was enacted, that the — x 
may enter the houſe, &e. by day or by right, where candles 
are made, and if in the night, it muſt be inthe preſence of 
a conſtable, and may weigh the candles, the maſters where- 
of muſt keep juſt ſcales and weights where they are made, 
and permit and aſſiſt the officers in uſing them, under the 

penalty of 101. 7 3 AR 

The defendant was convicted on this ſtatute, for not 
aſſiſting the exciſe officer in weigbing the candles; and 
now it was objected, that the conviction was wrong, 
becauſe the ſtatute directs, that if the entry is in the 
night-time, it muſt be in the preſence of the con- 
ſtable; and it is not ſpecified in this conviction, whe- 
ther the entry was by day or night. ; 

Per curiam. That ſhould have been ſhewn by the 
defendant, and then he would not have been convicted. 
It is enough, that this conviction does not appear to be 
wrong: we will preſume the entry to have been in the 
day, or elſe it would have been ſaid in the night of the | 
ame day. The conviftion was therefore confirmed. 

Vide Mod. Rep. vol. 8. p. 320. Stra. vol. 1. p. 608. 
Raym. vol. 2. p. 1375. 


Hilary, 12 Geo. The King v. Popplewell. 


The defendant was convicted for profane curſing and 
ſevearing, and for want of the particular oaths and 
curſes being ſet out in the conviction, it was quaſhed. 
Vide Stra. vol. 1. p. 686. 


Eafter, 13 Geo. The King v. Philip Matt. 


The defendant was convicted by Lord Barrimore, a 
juſtice of peace of the county of Cheſler, for that he 
not being qualified according to the ſtatute, on the 
2d Fan. 13 Geo. at the ville of Mottram Andrews in the 
ſaid county, two e for the killing and de- 
ſtroying game, unlawfully had in his cuſlody, and then 
and there uſed to deſtroy the game, contrary to the ſta- 


tute; for which he was adjudged to forfeit 5/. This 


conviction being removed by certiorari into this court, 
the defendant's council took an exception to it, that 
by at. 5 Ann, c. 14. for the better preſervation of the 

ame; on which ſtatute this convidon is grounded, by 
$2, 4. one-half of the 5 J. forfeited is to be paid to the 


fence is committed. But in this caſe it does not ap- 
pear, that the offence was committed in any 1 & 

for both the informations alledge the offence to have 

been at the ville of Mottram Andrews in the county 7 
Chefter, and the judgment of the juſtice is, it appears to | 
me, the juſtice aforeſaid, that the ſaid P. W. is guilty of | 
the Pala es aforeſaid, in the information aforeſartd ſpect- 


the information aforeſaid, is above alledged againſt him. 
But there does not appear to be any ſuch pariſh as 
Aottram Andrews, and conſequently the poor will be 
deprived of their moiety. of the 5 J. torfeited. But not 
allo tue d. ITO | 5 

er curiam. If there was no ſuch pariſh as Mottram 


4 


| | Raym. vol. 2. p. 1478. 


nalty: therefore the conpbltin was afflfmed. 
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under the head Certiorari. 
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Miabaelmat, 2 Ges. 2. 


he King v. Thomas Stone. 


of Dor ſelſbire, for killing a fallow deer of the King's 
in Cranborn Chace; and Ge conviction was qua Boy A 
cauſe the informer was the witneſs; divers convictions 
having been quaſhed for the ſame reaſon before: Vid. 
Raym. vol. 2. p. 1545. a bi | 0707 1 . . 


Michaelnas, 2 Geo. 2. The King v. Kr. 


' The defendant was convicted for keeping a gun for 
deftroying game, not being qualified by law, &c. and 
' the conviction being removed into this court by certio- 
rari, was quaſhed, becauſe the information was ſet out 
to be exhibited on the 2d of November, 1 Geo. 2. and 
the witneſs was ſworn, and made his oath of the truth 
of the facts contained in the information, the ſaid 2d 
of November, 1 Geo. 2, But the ſummons for the de- 
fendant's appearance and making defence, and the 
conviction was laid to be on the 2d of October 1 Geo. 2 

which was before the information and examination 
of the witneſs, c. Vide Raym. vol. 2. p. 1545. 


» 


Hilary, 3 Geo. 2. The King v. Haut. . 


A conviction for killing a deer was quaſhed, becauſ 
it was only he is convifted, without any judgment — : 
forts faciat. Vide Strange, vol. 2. p. 858. Fits-Gibs 
bans, p. 24. ket BY, e oh Fon 


| Bafter, 4 Geo: 2. The King v. Catherall,” 


The defendant was convicted on the Kenſmgton turn- 
pike act, for refuſing to account, and pay over the 
money by him received, as collector. And being 
committed, and a habeas corpus brought, the defendant 
was diſcharged, and the conviction quaſhed; becauſe 
no particular ſum was ſpecified, or the time when 
the money was charged to be received, ſo as'to enable 
him to defend himſelf on a ſecond charge. And tho' 
the council for the truſtees would have had the com- 
mitment ſtand good as to the not accounting; yet the 
court ſaid it was one intire non- feaſance charged both 
in the conviction and commitment, and they would not 
ſever them. Vide Strange, vol 2. p. 900. 25 


Micbaelmas, 5 Geo. 2. The King v. Heber. | 5 | 


The court would not hear a motion againſt a juſtice 
for: convicting without a ſummons, till the conviction 
was removed before them. Jide Strange, vol. 2. p. 


9 ir „ 4 £35 of 
Trinity, 5 & 6 Geo. 2. The King v. Roberts. 


The defendant being a bricklayer, was convicted 
for not building party walls according to the /la- 
tute z and having brought a certiorari, died before the 
argument. Notwithſtanding which the court would 
go on, and affirm the conviction. Vide Strange, vol. 2. 
p. 937. N 9 


P” x ] "4 bs 0 8 1 
— Michaclmas, 12 Geo. 2. The. King Ve Bryan... . 


The defendant was convicted on the gin act, and an 
exception was taken, that there was no averment, that 
it was not ſold to be uſed in medicine; and the caſes 
on the game act were mentioned, where in convictions 
it is neceſſary to exclude all the qualifications for kil- 


. 


#udrews, it ſhall be at ff fight intended to be co- 


ling game. 5 
| I On 


\ exterifive with the % But if the dffence was com. 

mitted in a ville, Which was extra-parothial,; (which 

may be) then the informer wifl have the Whole * | 
Vide 


Hilary, 1 Geo. 2. The King Ve Sir Edmund Elwell, FP P 
| See this\caſe fully ſtated ted in page 258 of this work, 


The defendant was convicted by EF juſtice of peice | 


On the other ſide it was inſiſted, that the reaſon. of 


that was, becauſe thoſe were in the enaQing claule ; 


whereas this about medicine comes in by way of pro- 


%, and is by way of defence to be ſhewn on the de- 
2200 ant's W465 and Th King v. Theed, Michaelings, 
11 . n 

Per curiam. This is brought within the general en- 
acting clauſe z and the true diſtinction is, where the 
extenuation comes in by way of roviſo, or exception: 
The conviction was therefore rmed. V. ide Strange, 
vol. 2. p. 1101. | 5 


Hilary, 16 Ges. 2. The King v. Sergiſon, E. 


An information was moved for againſt the defen- 


. 4 


dant, for not condemning a horſe taken out of a team | 
under Hat. 5 Geo. c. 12. which requires proof to be 


made before a juſtice, of the cauſe of forfeſtute; and 
the party who ſeized tendering his own oath, the de- 
fendant ſcrupled to take it, or determine the affair, in 
the abſence of the owner or driver. 8 
Per cur iam. They were both reaſonable objections, 
why is not the perſon who ſeized, and is to have the 
benefit of the forfeiture, within the reaſon of exclud- 


ing informers where there is a penalty ? Mating proof 


muſt mean legal proof, The other alſo but natural 
juſtice. There are exceptions in the /latute as to one 
ſtone, or one piece of timber, though drawn by ever 
ſo many horſes ; and ought not the owner to have an 
opportunity of ſfhewing it? The rule was therefore 
diſcharged with coils. Vide Strange, vol. 2, p. 1 181. 


Eafter, 16 Geo. 2. The King v. Monkhouſe. - 
The court granted an attachment againſt the under 


diſtrained on a c:1:11c2ion of dter- ſtealing. Vide Stra. 
vol. 2. p. 1184. n © AF 


Michaelmas, 19 Geo. 2. The King v. Baker. 


In a conviction for keeping a lottery-office contrary 
to the late ſtatute, it was ſtated, that 7. gave infor- 
mation before two juſtices, and A. a eredible witneſs, 
proved the fact, whereon. due ſummons iſſued, and 
the defendant; appeared; and the information afore- 
ſaid, and the ſaid evidence thereon given, 78 now. 
here read unto, and fully underſtood by the ſaid F. Baker, 
be is aſked what he has to fam. 

It was objected, that it ſhould appear, the evidence 
was given in the hearing of the detendant, whereas it 


fit of a croſs examination : but the court held it well 
enough, for all is a ſtory in the preſent tenſe, and 
ſuppoſed to paſs at the ſame time; and if it had been 
beard, it might be ſaid to be only Hearing it read. In 
theſe caſes it is enough that it does not appear to be 
wrong; and it is laid to be 2 underſtood by him. 
In the caſe of | Theed on the candle af, it was held not 
to be neceſſary to aver the entry of the officer in the 
day-time, and not in the night, when a conſtable's 
preſence would be neceſſary. The conviction was 
therefore confirmed. Vide Stra. vol. 2. p. 1240. 


Hilary, 30 Geo. 2. The King v. Maurice Jarvis, . 


On a conviction under „at. 5 Ann, cap. 14; for keep- 


ing ſetting dogs and nets for killing game; the following 
exceptions were taken to the ſame: | 
iſt. Two juſtices have not ſhewn that they had ju- 
riſdiction over the defendant; for they have not ſuffi- 
ciently ſhewn his defects of qualification, which ought 
to have been ſpecifically particularized, with an alle- 
gation that he had not any one of +the! qualifications 
mentioned in fat. 22 & 23 Car. a. cap. 5. 
2aqdly. The witneſs to the conviction was examined 
privately and apart, prior to the appearance of the 
defendant, and in the abſence of the defendant, ſo that 
the defendant had no opportunity of creſt examining 


- 


ch witneſs. 


1 


3dly. The time when the defendant was unqualified 
his be- 


is not at all aſcertained in the adjudication o 
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Conviction. 1 
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| . : that charge is not ſufficient, 
ſheriff of Cumber md, for granting a replevin of goods | 8 | 


| exceptions were taken to the conviction. 


_ ately, which is not a reaſonable ſummons, 
| 2dly. In this conviction, there is not a full negative 
adjudication of the defendant's want bf ual 


ing guilty, for it only averred, that he was then un- 
qualiſied. | B 

their opinion. e ” #4 0 
Lord Aſansfield.. It is not ſettled that the qualifica- 
tions muſt be all zegatively ſet out, otherwiſe. to juſ- 
tices have no juriſdiction. over the perſons, killing 
game, or keeping dogs, or engines for the deſtruclion 
of it. 

On this conviction the witneſs ſwears only generally, 
that the defendaht was not qualified, De. Tus juſtices 
adjudge it generally only. Tnerefore I am of opinion 
that the canviction ought to be quaſhed. ar 

Deniſon and Foſter, Juſtices,. concurred with the 
Chief Juſtice, A N e ee 
er curiam, unanimouſly, let the conviction be quaſli- 
ed. Vids Bur, vol. 1. p. 148, 5852 


1 
bent 


Trinity, 31 Cen. 2. De King v. Litth. 


On a conviction for offering fo. ſell goods, Ge. ag a 
hawker and pedlar, without licence, contrary.to;,the 
ſtatute ;, the following exceptions, were taken by the de- 
fendanr's council to the conviction , n 

ift. That the defendant is not brought within the 


After hearing council on both ſides, the court gave 
their opinion. £1 


„Lord Mansfield. Stat. 3 & 4 of Ann refers to 


ſhew that h ſold th od A - ad 16. EP 2 * 
Was only read, whereby the defendant loſes the bene- 12 © $0007, Of. traded as one A 2 


Deniſon and I/ilmot, Juſtices, were of the ſame opi-. 


| 2 + 814 0 T YE 2 Kan . FR 

Per curiam, unanimoully, let the conviction be quaſh- 
Michaelmas, 32 Geo. 2. The King v. Mallinſon, 
On a convition for killing ten trouts, the following. 
; i © SS 374% 3 

| 4 r nen 
iſt. The ſummons is bad, being ro appear immedi- 


dit cation 

for it is not ſet forth, that the defendant had not-the 

licence or conſent of the-owner, 
3dly. It might be bis own fiſh, and in his own pand, 


1 


; for aught that appears to the contrary tor it 185 al 
alledged, that he killed ten trouts at ſuch a place. gal 


After hearing council on both ſides, the court gave 


I. # 


HE ee OL) 
Ld. Manifold This conviction is clearly bad, theoffence 


provided againſt by ,. 22 & 23 Car. 2. cap. 25% is. 
fealing , but it may be his own pond, and his own 
fiſh, for any thing that appears to the contrary an this 


conviction; therefore if there was no other faüli, it is 


eſſentially bad, for this reaſon a lobe 
Deniſon, Foſter, and Milinot, Juſtices, were of opi- 


| jog, Mat the conviction was bad, for the ſame reaſons 
2 f eee res 


Jledged by the Chief Nan r eee, e 
Per euriam, unanimouſly, let the conviction be quaſh · 


ed. Vide Bur. vol. 2. p. 679. 


After hearing council on bcth ſides, the court gave 
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Far, 1 Ces. 3. The Ning v. Bell, _ 
On a conviction for importing Iriſh butter from Liſbon | 
into England, contrary to flatutes 18 Car. 2. cap. 2. 20 
Car. 2. cap. 7. and 32 Car. 2. cap. 2. * * at | 
After hearing council on both ſides, the court gave 


tir Spins. 
Let the conviction be quaſhed: Vide 


Per curiam. 


Bur Vol. 8. P. 17. 
ali, 1 Geo. 3. The King v. Vipont & others. 


——ͤ— — —-— — 


— 


On a conviction under flat. 12 Geo. 1. cdp. 34. againſt 
the defendants, for combining together to faiſe their 
wages in their buſineſs of woolcombers; their council 
took the following exceptions to the conviction. _ | 

"+-r{t. That no evidence is ſtated to have been given 
in the preſence of the defendants, only the charge was 


read to them, &c. : 
zdly. The fact as charged is not an offence within 


the ſtatute, &c. | a ; 

3dly, Here is no judgment. It is only ſaid that 
they are convicted for unlawfully entering into ſuch 
combination, c. HHC 

After hearing council on both ſides, the court gave 
their opinion. | e | 
W Mansfield. The fir/! and third exceptions are 
Fatal. £4. ee ee 

1ſt, The evidence ought to be taken over again in a 
defendant's preſence, unleſs he confeſſes. In the pre- 
ſent caſe, the defendants do not confeſs before the juſ- 
tices; and the evidence only is, that they had formerly 
confeſſed this combination to a witneſs. 

In a conviction, the evidence muſt be ſet out, that the 
court may judge of it, and the ſame muſt be given in 
the preſence of the defendant, that he may have an op- 
portunity of cr9/5 examining the witneſſes, as 

2d. On this conviction, the puniſhment is diſcretio- 
nary, as to the time of impriſonment. There is no 
judgment at all, only a conviction, They ought to 
have gone on, and adjudged the forfeiture. Therefore 
on both thoſe objections, this conviction ought to be 
quaſhed, for however uſeful a ſtatute may be for the 
benefit of trade, yet the juſtices muſt convict according 
to law. | 5 ö 

Deniſon and Wilmot, Juſtices, concurred with the 
Chief ſuſtice. | . 

Per curiam, unanimouſly, let the conviction be quaſn- 


7 


ed. Vide Bur. vol. 2. p. 1163. 


Eafter, 4 Geo. 3. The King v. Robotham. 


The defendant being convicted before a juſtice of the 
peace on /tat. 9 & 10 W. 3. cap. 27. relating to hawkers 
and pedlars travelling the country, . 

This conviction, on being removed into this court by 
certiorari, was quaſhed for a manifeſt miſtake of the 
juſtice of peace, who had convicted him, becauſe he 
travelled with two hor/es, and had not a licence to pro- 
duce for each horſe with which he fo travelled. 

The court have ſome doubts as to the wording of 
the /ftatutez on enquiry, found it had been uſual only to 
require a ſingle licence for a number of horſes. Jide 


Bur. vol. 3. p. 147 2. 
Eaſter, 4 Geo. 3. The King v. Smith. 


The defendant was convicted before a juſtice of peace 
for trading as a hawker, pedlar, and petty chapman, 
without having a licence. On the conviction being re- 
moved into this court by certiorari, the defendant's 


council took the following exception ( among others) to 


the conviction, viz. . ; | | 
That the evidence which the juſtice had ſtated in his 


conviction was not ſufficient to ſupport bis adjudication, 
that the defendant had no licence; the charge was, 
that the man had traded as a hawhker, &c. in felling 
a piece of muſlin, & e. without having a licence. 

The evidence ſtated by the juſtice in the conviction 
is, that the man refuſed to produce any licence, where- 
as the trading without having an licence, and the re- 
fuſing to produce his licence, (if he has any) are quite 


diſtin& offences, and are ſo conſidered by tat. 9 & 10 | 


N 

4 , * 

| > . 
1 + + 4 WE wp 


. 


| 


M. 3. cap. 27, which, gives quite diſtin and different 
prone for them; biz. 12 J. for the former, and [WA 
for the latter. Refuſing to produce a licence, which a 
man has, is in its nature a yery different thing from not 
"having one to produce, Phe, man baving confeſfed 
that he traded as a Hater, &c. is no ground for 
convicting him for. trading as ſuch without a licence, 
fiotwithſtanding bis fefufal to produce it; and though 
ett.” 8. of this Fat. as wel! as it. 3 and 4 Ann, cap. 4, 
pives the ſame forfeiture for not producing, as for not 
having one, yet that cannot alter the nature of the gf. 


fence. 

After hearing council on both ſides, the court gaye 
their opinion. ee 19% 
Lord Mansfield ſaid, he could ſee no doubt of the 
conviction's being good under 9 & 10 V. z. ect. 8. 
Per turiam. Let the conviction de conſii med. Vid: 


Bur. vol. 3. p. 1s. 17 88 
Michaclmas, 6 Geo. 3. The King v. Hann and Price. 


On a motion for a rule to diſpenſe, with the perſona] 
appearance of the defendants, on the undertaking of 
er clerk in court to anſwer for their fines, who were 
borough juſtices of Corfe Caſtle, and had confeſſed 
themſelves guilty of an information, charging them wich 
a great miſbehaviour in the execution of their office, 
vix, refuſing a licence to a public-houſe keeper, c. 
The court on full debate were unanimous in refuſing 
the motion, &c, Vide Bur. vol. 3. p. 17856. 


— 


r 


— — 
. 


Coꝛoner. 


ichaelmas, 1 W. & M. The King and Queen v. 


Bunney. 


If a coroner's inqueſt be quaſhed, the coroner muſt 
take a new inqueſt on view of the body; but if a better 
enquiry be granted, on affertion that the coroner had 
miſbehaved bimſelf, the new enquiry. muſt be before 


the ſheriit or commiſhoners, not on view of the boch, 


but on affidavits ; for none but the coroner can enquire 


on view of the body, and he is not to be truſted again: 


but when an inquiſition is quaſhed, it is as if no in- 
quiſition had been taken. Vide Salk. vol. 1. p. _ 


Hilary, 8 W. 3. dnonymonss A ES 
The court was moved to quaſh an inquiſition taken 


| before a coroner, whereon the jury find, that a poſt in 


the highway, was the only cauſe that occaſioned his death, 
and an exception was taken, becauſe it was, we be- 
lieve it to be the cauſe of his death, whereas. it ought to 
be certain; and therefore it was quaſhed, - Vide Mod. 


| Rep. vol. 12, P. 112. ky, 


a Eafter, 13 I. 3. The King v. Stukth. 


11 
1 


The defendant was coroner of ' Dorſethhire ; and 2 


. perſon having killed himſelf, there was ſome reaſon 
to believe feloniouſly, he having made a formal will 
juſt before; and this coroner having ſworn the jury to 

enquire, finding the evidence very ſtrong, took off 


ſome of the inqueſt. | 
Per Holt, Chief Juſtice. It is not in a judge's power 


to take off a juryman after he is ſworn; and though 
50 


this coroner is a weak filly man, yet that is no 


why there ſhould: not be an information againſt him: 
for ſuch muſt learn, they muſt act Wfalf Uemiſehves 


into offices; and the return of the inquiſition, finding 


the deceaſed non compos, not being filed, it Was quaſh- 


gd. And Holt cited Tomb's caſe; who bad Killed him- 


4 


Vol. 12. P. 493. 


ſelf, at Highgate, in the year 1655, and the inqueſt 


was ſet aſide for praQtice ; and he ſaid, it muſt be by 


thoſe. that had the view of the corpſe. Vide Mod. Reps 
*Y ; > 4M . 2. 
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For; G „ "The King v. Atkinſon. 


pur curiam. There cannot be a better inquiſtion 


han that made officially. 
ge Teen the its for mal practice, in finding 
a felo'de ſe, inſane, and iſſue joined on the fact; 1 the 
1 uilition being brought hither, the court yed the 
lin thereof till the iſſue on the indictment was 
tried. 
| curiam. 1. is a crime If a e to take on 
Per 15 office he does not underſtand. Vide — 


Rep: vol. 13. p. 496. 


ale, I An. baum. 5 1 f 


7.4 Chief ade It is à matter inditable to 
int Go r violent death, before the 
coroner's ingugſ have ſat on him. Vi 0 Mad. BY vol. 


7. p. 10. | 
; Ech, f Ain. The Bien v. Clerk 


On an . uiſition taken ve the coroner, on. view 


one who had killed himſelf; it firſt was 


the bod: 
e by he whole court, that ſuch! 4 .inquiſition is | 
traverſeable. 


_ Objeftion firſt, That it wanted the word murdravit, | 


i. e. he murdered. 
Per Holt, Chief Juſtice. Moſt ſurely the great defect 
in this inquiſition is, that it is not ſaid he died of the 
wound ſet forth in the inquiſition: for to what 
purpoſe has the 1 57 a view of the dead body, but 
to ſhew the jury t 
this fault the inquiſition was quaſhed; for it is not 
enough to ſay, that it was felony,” but alſo it ought to 
be SS bow it was * Vide Nod. 2 . 7. 


pP. 16 1 * 
Hilary, 3 C00. Wantunan Bunde K 1 


An Acc Was taken on view. of the. boch of a 
man that bad hanged bimſelf; a no at Jury Andiog 
him poſſeſſed of 4 meſſuage, which as A. Felo 
had forfeited; ©* - 

The court was moved to ſtay the filing of this 1 8. | 
quiſition, on an affidavit that the man died fu? 
before, and the coroner dug up a ſküll, which he a — 11 
the Ju 4 he knew, by a particular mark, was. the ſkull | 
| of this eceaſed; and thereon the inquiſition was take 

which was fte 'ought to have been of the wh; . 

body, that the marks, if any, may appears The 

v. Clerk, the court held at even mo the was to . 

Salt. 377. 2 Hud. Car. 1 | 
Per curiam. Stay the nieren, further es Vite a 

h denke, 171 1 "ps 22 | 


EU Ms 3IY IC: "Y 114 2 zl 2 


«(1-351 1011 J 


lee, 4 1 Th King v. aii. Al: | 


2162 n: A L id ud b. 
The * was coroner of Litchfield, and as foeh 
took an inquiſition on view of the body of a man that 
hanged bimſelf,| whereby he was found ſele de e; it 
fully appeared to the jury that the mai was lupnatic ;' 
but the defendant! in order to cover the goods, aid) 
them that the finding him ela de e, Was only bod 
of courſe, with which they were contented and wund 
accordingly. But being afterwrards better informed, 
what the conſequence would be; they applied — 
coroner, _ told peru yt were fully ſatisfied, the 
man was a- lunatic, and de e dane e che ver- 
dict 1535 and Nd he drew up the A ition, and 
they al ſet their hands r n. A certibrari 
ing brought, he returned «the. rſt bog — and 
5 e might ſtill cover the goods; and the court ſtay- | 
ed the Altos, of. and co ted him, Sid. 90. 
101. 144. Michaelmas, 1 Geo. ng v. Keddington, 
* De filing av d the ſame accounts; zen, 
* n las 10 . N Nen ee >; 1 
iwas modiiv hne * d -u udn 
Bdftery, Ge. rh Ming v. Saunen. 
10 4. 3050 OF yod3 ** 4 VSKIIN - Mads 14 917 $290 - 
The court was moved for leave for the 3 
e up the Godyy/and: taks's — iecor- | 


Cor. — 


An indictment was | 


d tal? And for 
F | who hanged himſclf on board: and the coroner of Perg 


| 

( 

|: On this an information Was moved for, Rae that 
[ 


de ſe he 


5 5 ea 5 86 neil o 
hearing: 0 A, n 


'| ding to 2 Sid. 101. Salk. 377 which was granted; and 


of the court. 


Lide Strange, vol. 1. p. 87. 


ö | 8 Ms chaelmas, 9 Bev, Anonymous. 2 


| The court dd a rule for the coroner of vieh 

in the count * Salop, to take up à body, in order fot 

| a new inquiſition, the former having been 5 
* 8 rage 17 wp 533. b 4 


* 


wy 


1 10 Geo. Len dne v. Steed, 


| 1 as full ſtated i in age 1 of thi work, 
1 under the OT Kate. 03 'p ge 45 N 2 


* 


| 2 10 . 2. . qe ot Cromer of 2 


, 


— 


1 | Hereturned an kl tlen, gude A 1 d e, inſane. 
And it was moved, that he might — oak, 225 
the depoſitions but the court refuſed to make any 
ſuch rule, there being nothing depending before them, 
by as it n er en Þ vol. 2. p. 1073; 


= 1 ru, 11 7 2. The Sine ve Solgard. : 


The eie being, captain of a man of wur 
[ col. and lying within the harbour of ' Pore/+ 
mouth, and the liberties of the borough, had a ſailor 
| mouth having impannelled à jury, went to the ſhip 
with his jury to view the body, but was refuſed admit- 


tance by the defendant who N to ſe 
to them on More. I. 0 rt de dF! 1457 nd the body 


2 


as this was not a death on the high the nd 
had the juriſdictianʒ and cited. 4 Iu/l. 2 O20. — moo 


892, the ſtat. 4 E. 1. of the Office of Coroners, H. PG. 


Articles onthe Qbarter, and 2 Hils H. P. C. 16. 54. 
On the. other ſide it was inſiſted for the admiral 
"that they had a coroner of their own; and it might be 
of ill conſequence to admit ſo many perſons on board 
a man of War. But the court tbot notice they did, 
not pretend their coroner ever took inquiſitions, ſo it 
was Opening that none ſhould. be taken. And tho' 
there have variety of opinions as to the admiralty 
. Juriſdiftion, yet it was never carried further than a 
pretence to à concurrent jutiſ ion; and when an 
"officer is ready to de bis duty, and 1: oppoſed | without 
the duty being done, public juftice''] 
there 8 to be wy informatigh: ny 2 Stra, Vol. 


2. p. 
{ © IP 
. : 20 n e 434 n: 1 .. 
EN! | 1 '4 * 4 TO Mont! + ? A oh 1 
date, 3 n. King v. Mel, 
% ess 


1. On g 4 motion to quaſh a fetten 0 or  inguſain, 


he grand jur of the ee * 
e e 0 found by eG jury- oh. 158 


__ the mare of the dete Wa: 
death of one .. and Was of thy Mat ie. of 100. 3 
e e 
this death ord ©! di I 
ro * foding hig 


An 


e, inquil 118 was 
as. the cauſe of the 


- ſelf likely to Toft his 5 d.. A e this e ca- 
tion at th er, W quifition was. found 
e res Inte Babel A 4 
05 ny Netten, th ie Sourdh OT 


wo 45 W 4 not-; an 's Ccounci] att to 


Pen had 50 Mer 9 80 e 06h for the 
r Ake ſuch prel; 
nerd Beg 5755 ai ph 3" "ig 


the judge of 
We the Pn gave 


— ea Bp f . 33 think. 5 Inquiſition. e. cannot be 
&. 5505 
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"Chief uftice i in opinion. 
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er am. i the rule — 
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it was ſaid the coroner 88 not do it without leave 


171. Fleta, lib 1. c. 25. Bratt, 121, 33. H. 8. c. rand 


;Cohcerned,, =. 


8 "Poſter, * 7 allices, concurred oth the 
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Michaelmas, 3 lr & M. Sir Fames Smith's Caſe 


He brought a mandamus to be reſtored to the place of 
an alderman of the city of London. 

Tho queſtion was, whether Sir James Smith was an 
alderman at the time of making lat. 1 IH. 3. 0 and. | 
ge 169 he continued ſo to be, until the firſt day of 
Auguſt 16 

And this > nada the judgment in the quo war- 
wa ainſt the city of London : for if the corporation 

a diffp olved that judgment, then by conſequence 
Sir r Fame Smith was no alderman atthe time of maklug 
* NV. 3. and was not obliged to take the oaths, 


E curiam. A corporation may be diſſolved; for it is 
created.on a truſt, and if that is broken, it is forfeited ; 
but a judgment of ſeizure cannot be proper in ſuch a 
caſe; for 105 it is ny to what purpoſe ' ſhould it 


be ſeized ? 
Therefore by this jud nt in the quo: n ub, the 
z for it neither extins 


corporation was not diſſolved 
guiſhes or diſſolves a — politic. 
herever any judgment is given ſor the king for. a 


.- diberty which is uſurped, It i js, that it be extinguiſhed, and 


that the perſon who uſurp d fuch a privilege, /ibertat. 
| &c. nullatenus intromitat, &c. which is the judgment of 
oufterz, but the quo warranto mult be e againſt 
particular perſons. 


Bat where it is * a liberty claimed by 2 cor poration, 
there it muſt. be brought againſt the body nat hee, in 

which caſe there may be a ſeizure! of the liberties, 
which will not * either the ee or n | 


of e corporation itſelf. 


herefore the « Ta eee being not diftolved, TY 
an alderman, and ought/to take 
the oaths before the iſt day of Arpw/ "ant therefore 


James Smith was ft 


judgment was given in Hilary term following, that no 
peremptory mandamus ought to iſſue. 

Dolben, Juſtice, . doubted: on the main oint, for it 
ſcemed to po „that — {he liberties of the city were 
Bu then 8 ic James mith was no alderman, e. 

and that the par w__ 2 V. ee , 
ment to be of ber by not Yi Mes, it to be voi 


the beginnings but * Vide Ran- val 4. p. +4 


Tah 7 1. 3. " Robinſon vs Greſceurt. - 


The Chamberlain of London rought/an action of 
eli 5 the defendant for a. ſor 5 en the breach 
of a bye: law, which being removed into this court by S. 

' corpus, the Lord Mayor, &c. made this retura, wiz. That | 
the city London is an ancient city, and that there had | 
deen a cuſtom there time out of mind, for the Mayor | 
and Aldermen for the time being, with the conſent 9 of | 
2 21175 Preple, to make bye-laws for the common | 
e citizens, as often as there ſhould be occa- 
_ : yer their cuſtoms were confir by of ar- 
- liament; that at a common council 2 


— IT 


— — 


"> ” # — 


» mow 


the rith of September, . * . e, ui. That 
- whereas the 276 Wardens, ans, an | 
- lty, 9 of the 27 ſcience of m Yemen 4 


City, had been an ancient bro rhoads ; 


* 
* 
8 
Ph, 
= 


—— — 


| 


and if this be the bond of the Mpeg, 


direct in what —— for- if the 2 had ordered t 
: defendant to be admitted of the 55 


Irs Nene neee 
bn N + 54.0 2 


2 the ge of th or tg 3 

1 coupghon ta, the court gaye 
er opinion as follows —-E’ñf 
Her kuriam. 1 1 | of lms company's vet 
free of th Sus A pany; yet 
t hat cuſtom d 059 HF 
Ke yon) „ og evan eden h. the de 


fendant by birt "is 1 to e of f — a com- 
Panyy/ yet he aa be alſo. fee of this; er | 


exerciſe th is art, which · is unreaſonable. : - 
may make him t take 955 8 but cant 


e 


it had not been go 


ta enforee men of ede to be. free of thoſe com- 
e which, Ws wt 
is ne tradey, but it may, be..called a. profe 
It is E muſic is ſuitable . ; but it is not ablolutely 
E that a 3 9 be free of the 
ians company: there is no fellozy of refiners 
but the court of Aldermen cannot order 2 


85 of the e, company, which is moſt ſuit | 


80 f Ae this cannot. be a bi tate becauſe the 


defendant cannot be e to be free of that par- 


ticular com yy and 110 is ſufficient, that he is of any 
other, which he may for any thing that appeats on 
this return: It is in nature of a monopoly to the com- 
pang of muſictaris, who cannot be compelled to make 


free of that company, in caſe they had refuſed it. 
Therefore /in , Thie term, 8 IF. 3 Judgment Ws 


N e Vide Mad. Rep. bol. 5. P. oy, 


lr 
Fil 2 


5585 


ah 8 4. „ The Arch 
es eee. 2 e 


OTTAges . 
1 


On a FE of gane impedit bean n ge 


dants, the eſſoign was quaſhed by the court, becauſe a 


corporation cannot appear, and therefore. cannot c 
an eſſoign, nor enter r into a 8 Bank. 191 D 


21 Fd. 4. c. 79. Vid Raym. vol. i. p. %% 


a r 5 Da . 


Ra aBijon of ht on. bond a 
wi . xeon ſole 1455 e . JH 
400 0 Nor, ldermen, 2 bin 
1 it. wes nat the — | Kok 
pe mw » Viz» that Qs Kis. in t 
** created them a cor porai | NG | 

ayor, Maſters, and Burgeſſes of. that. 2 
Charles 2. in the 35th year of his — — by his letters 
pon. 88 1 55 that they 1 5 — 
y name of ory Aldermen, urgeſſes, 
Sc. and by this laſt name they entered into the — ; 


The 


Maſters, and 
- Burgeſ/ies of i elle, then, & nd ad for the 
att becauſe. by i bing the — pa- 


de 
| | was, agroed that 12. ——— ight have tro mans, 
che one by proſcrzption, the other rant, or both — 
grgſaription, hut nat two by grant. raw. 


3 ue k city Fai t vt ben tilgt . cow - "kt 1} po „n 

tale on them the art of danci 2 19 $; hacknas; 9 W 5885 

+.” OF 5 members 0 oP = 4 DES * e a 5 

1 % Was enacte e, 1h FEI t caſe: ted in of th ide 

8 ver) * + \ onder the bead Commitment, Ys x: 52 5 
an dancing, "with n-the boots FILE 7 902 1 140 10 Fl in 5 2600 


2 to be ade free by pat! 
ts of the company of m 
41 4 ute on e becddm 


d that a 
e ny wad mitic San e 
Hall yet 125 8920 his ory Hall + 


42 to be recovered by action 1 
the Chamberlain in the Mayo 
rowviction to to by pid to. 14 
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Fellows u college, may grant 2 leaſe 


N d ha 
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6s hd 
age 27 
dean and 2 &c. and without ſhewi 


os: be.impleaded, 


their corporate capacity have no name 


„e baptiſms or a ether! Bame than than by which 
er e erden du it. ic or id d th 


eaſo of 
428 a 


\ 


ans ner company, 3 
It may be a queſtion, whether the city has a power 


uitable. to their profeſſions ? As 


Er 


their pto · | 


ee 


8 . 5 
Michednan,, 1 ee. 


action of debt on à the plaintiffs 
10g. Charles 2. reyes the pl patent, 25 
19th day of Auguſt; i in the 1 5th years of h . 
rated them hy the name & the. A, 
and Company pay of ir amewor 3 8 
with power to make by po for the benefit of the chr. 
ation, and bo. infli 


por penalties for; the 
che performance. of them; and then then 
law GN the maſter, wardens, and 
and the greater part of them, mall af 
| —— — on the feaſt of 52. John the B. 
chuſe two perions, members. of the K 
ſtewards for hs ear enſuing, who, on th 
feaſt of St. 
— and if it ſhould. be Sunday, tn 10, K day 
after, ſhould provide a dinner for the Mafter ra 
and Aſfs/tants, under the penalty. of. 4 Bs or 11 le 
ſum ag the Agſter and Wardens ſhould judge fit 4 
be levied by diſtreſs, & c, or, recovered. by 
debt, to be paid to the Me/ter and Wardens, ce t 
they ſhew, that the defendant. was elected ſteward, 
being one of the corporation, and. had notice. 7 
but did not provide a dinner for the Mafter, c. nor 
pay the 10 l. to the Me er, &co from whence, an altivn | 
accrued to the plainti fſot the 10/ On ni/ debet 


bv yd 
— + daie the 


incorpo 
Wardens, Hint, 


alh, oF 
aſſemble (og 


a fil 


% After 


pleaded, and 'a verdict for the plaintiffs, And oa par 


motion 5 arreſt of judgment, the chief exception: | 
—_ that the bye-law itſelf was ill. becauſe it is | 
not ſaid that this dinner. was appointed to the 
end that the company. ſhould. alemble, and conſult 
of:matters beneficial: to the 2. . For it does 
nat appear, but that this was only for luxury: then 
the bye-law is unreaſonable, to compel a man to make 
a dinner, only for the luxury of others, without any 
benefit to himſelf, or the reſt of the company. 

Per curiam. Members of corporations are not hound 
r lar, unleſs they are reaſonable, and 
reaſonableneſs of them is examinable by the. 
5 Then this 2 to make the dinner cannot 

Sn i de cn of a new corporation, _—_ 4 

N 


ar to what purpaſe the 15. 5 1 
5 ke the 820 
afſemble and chuſe officers, * any other 
the ' corporation, it had been welt 
eng gh. But in 
herefore j dgmear arreſted a 
© r= 1. p. bd * ae 
aum end lum 
Warr the name of Sir Samuel Arey, inſt the 
ante, in Arey, 4 9 2 . 


for good felfowlhip. 
nner, to the end that the com any 
might 
By the benefit of 
* caſe of „ by, pre- | 
to make er feaſt has x | 
Hilary, 10 W.'3. The King v The 
: of Hereford. 
After ſeyeral,motions and debates at the 
was given to file an information in nature of a quo 
mayor and aldermen of - 
warrant admit ons who do not reſide Ne 


e J 2 , eee 
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vicar, for, becayſe wi ithout him nothing can be done but 
Vide Salk. 1 ] that Ks vote is included in that of rhe majority.” If a 

bap pl. * h — by 18 5 lands ta a colle Ae already ” oi wt * 
with charge to take in more into t e curpofution, that 


cannot be but by ſurrender of the former charter, and 
taking a ne ane, for, 8 5 not be at this 
day Without a charter; before Ax. they might 
take a new 5 and that ha A. à ſurrender of 
the old one : but bat they caunbt do it nom without an 
ack of parliament; becauſe it is à kind of alienation; 


for it is Weng part of he: niht of the _ members, 


4 wa 
HR, 925 uſtice. Pbe corporation. is; i name 
— *. 4, andiSrholars;, and are, as it 
non © council of the college; and though 
the 2 made the corporation, yet the: founder has 
power to diſpoſe and order it ab he thinks fu. And 
nnz this ce be altogether a lay corporaciony and then tbe 
viſitationis: enn t the founder and Kis hei 
if ne dies without heirs, I take the viſitation 
to the King; of wnich Vue 5 Ed. 4. Simon id Sion 
for#'s eaſe; andithis is my private © inion j and whe- 
t of viljeatider mould 2 ent, was à paint 
that the tourt in Dr. Patrick's caie; and there 
a a great diverſity between abbot and convent, 7% 
and fellows, mayor and commonalty, &. For 


in! the caſe of 'abbot and convent, there muſt be the 


major part, and the abbot beſides; and the renaſon is, 
becayſe the abbot only acts wth: the.conſent of the ma- 


| jor patt of the reſt; but in the caſe of maſter and fel- 


lows, Sc. the maſter hiqſelf is but; part of the. acting 
and he is one of the grantors juſt as the reſt. iz 
it be a donative, and a private corporation, though it be 
ſtirituat, I am of opinion that the viſitation belongs. 
to. ie founder, though be does not by expreſs words 
reſerve it to himſelt: for why ſhould: it of common 
right belong do the ordinary ? And whether. the King 
may grant the inheritance of a: viſitation, | may be a 
queſtion; for it may be ſaid to be privy to his perſon; 
but Without he may Rrant to whem he: pleaſey to be a 
viſitor for F times Hu, Maa. Rep. eps 12. 17 6 "_ 


anden, 10 W. ry Piper ” Denis 


On a 2 quo warrants brought again the: LE of Lif & | 
in Car. 2. time, they ſurrendered: their:char 
which was notenrolled till Fac, 2. who, 6 
of the ſurrender, granted new charter to them. It 
was held dy the court, that the ſecond charter being in 
conſide tation of a void ſurrender, was alſo void- And 
where by the charter ſurrendered; none could be 


mayor- if he was not a capital burgeſs; and bann 
ei capital burgeſs by the charter o King James, 
bow after made mayor; or according to the old charter. 


We" "Br 
poſh 
- righttfy] officer till the contrary ap 


ple; if à mei laic be preſtyted-to à benefice; we ſhall Sor 
tales him for à clerk till the firlt- en e ande. 


on was 2 whether, he was « legal mayor 7 
ay $9 You ſhould firſt have moved him trom- / 
et if we in 10 

0 K on ofhee, ' we ſhall intend! him ce be the 


pears:z” an fbr eam 


nn,, Ny. vol. 16. . 
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e eee 
will, there a choice by 2 majority of the old charter, 
with ſome mentioned in the new, is good. Vid Mod. 


N « ** „ 


there is a proclamation notifying it: Vi Mod Rb. 
vol. 12, p. 269. Vide Salk. vol. ie p. 14444. 


2 
© 
= 


W eee, 
r 0 ' | | 1 MichatImas, 11 W. 3. The King Ve The Bord bh of +. 
| Ry pai 5 


% robot 5 1 ere ag ne e | On the return of a mandamus, the filing whereof 
A mandamus was directed to the defendants, com- was oppoſed on. affidavits of ſeveral burgefſes, that ie 
manding them to reſtore O. to the office of common. | Was made by the mayor, in the name of tne majot part 
council man in Coventry. They. return that they are, of the corporation, without conſent of them; it was 
and time whereof, &c. have been a corporation by 160 agreed the return ought to have been by conſent of the 
ſctiption, known by ſuch a name; and that Kin majority of the corporation, for they ought to antwer © 
James 1. by his letters patent dated in the nineteent the writ to whom it is directed ; and it e 
year of his reign, reciting, that they had a cuſtom to the whole corporation, it ought to be anſwered by 
elect any one to be of the common council, and to re- the majority of them. And Holt, Chief Juſtice, faid, 
move him at pleaſure, and reciting other cuſtoms; the if a writ comes to a ſheriff, and another make a return 
King confirmed to them all their ſaid liberties ; and | foitin his name, the ſheriff may come and diſavow it 
then they conclude, that by force of the ſaid cuſtom | the ſame term, but not in a ſubſequent term. Dy. 182. 
time whereof, c. uſed, and Og to the form of the So here will be two queſtions in this caſe; cſt. Whe- 
aforeſaid letters patent, they removed O. And an ex- ther we ought to admit them to diſavow this return? 
ception was taken to the return, that by the election O. 2dly. Incaſe we do it, whether they ought not to do it 
had an eftate for life, and then a cuſtom to remove an in their proper perfons? For to examine here, on affi- 
officer for life, without cauſe, is not good. But not | davit, how that fact ſtands, is without example ; but we 
allotbedl. | | 70 | will handle that perſon roughly that ſhall make a re- 
Per Holt, Chief Juſtice. He is not returned to be an | turn in the name of the majority without conſent; for 
officer for life, but the conttary, becauſe it is returned | 2s they cannot make a return though they ate the ma- 
that he might be removed at pleaſure. And if the con- Jofity, without the mayor; ſo the mayor cannot make 
ſtitution in the corporation is to elect officers, either by | 2 return without a majority of them; and the return 
a particular number of perſons, or to ele during plea- muſt come by the mayor's hands into this court. 
ſure, &c. in ſuch caſe they ought to purſue their cuſ- | Note. By their charter they ate empowered to pro- 
toms ;- and they cannot ele& in other manner, as for a ceed to an election on ſuch a day. 3 ot ores 
longer or more durable intereſt ; and his eſtate is al- Holt, Chief Juſtice. If they do not chooſe 
ways liable to the determination annexed to it by the | that day they cannot do it the next day; for they muſt 
cuſtom, as was determined in Trinity 31 Car, 2. B. R, | purſue their patent, and that gives power only for one 
The King v. Repes. | 4 | day ; and though the mayor be ſick; ſo as he cannot 
A ſecond exception was, that they do not ſhew any | officiate on that Cay, there is no remedy. x. 
foundation for this removal; for they inſiſt on their Turton, Juſtice. In ſuch a caſe they are obliged to 
cuſtom and the letters patent; nor do they ſhew any | petition, as in the caſe of the corporation of Nortuich; 
clauſe of grant in the letters patent, which ought to | 22d. they ſaid they had known a quo warrante g 
have been pleaded ſpecially. And of this opinion was againſt a corporation for chuſing at another A. 
the court. And therefore a peremptory mandamus was laſt, an information was filed againſt the mayor for 
granted ni, & c. Vide Raym. vol. 1. p. 391. making a falſe and undue return; and the principal 
1 EY | point was not determined. Vide Mod. Rep. val. 12. 


2 * : 59 ö 5 08, : 4" 1 . + 
Trinity, 11 V. 3. The City of London v. Vanacre. e r 
On a habeas corpus brought in this cauſe, the conſti- Trinity, 14 M. 3. The Collage of Phyſicians v. Salmon, .. 


tution of the city of London as to the election of ſhe- F LIES nn gt rom gh 

riffs was returned, and alſo the.cuſtom for making bye- | | pert Ei dee MF Ie y ine MIL AER E. 

laws : and that by t. 7 Car. 1. a bye-law was made, ſtood. to be either expreſſed in the patent oro plie i 

that no freeman of the city choſen to be ſheriff of Len- the nature of the thing ; for example. it e 
don, ſhall be exempted from that office, unleſs he will [ ſhould incorporate the inhabitants of; Hall with power” 
take his oath that he is not worth 10,0007. and bring to chüſe a mayor annually ; though no nache be e, 
with him {ix perſons as compurgators, ſuch as ſhall be yet it i; 4 good corporation by the name of ehe er 
approved of; and that on an open proclamation made in and commonalty, Sc. 80 the city of Nerwith is th-* 
Guildhall of ſuch choice, he is called to come and corporated to be F ae 2 Nrw. Meritfs d 85 Ae 
take on him the office of ſheriff at the next court, and | Hen. 4. and are erden 8b * 5 
enter into a bond of ioco J. to take on him tne ſaid office, alty "i: + > By ag JO ay us and nn. 

on default A oo pain ſum or 4024 and is hailons YO Ws OO Con fe iy Towns N * ; 
not pay that within three months, ſhall: forfeit 4 | „„ ᷑it. od ne 

more. On a motion for a procedendo it was, objec- | _ wig: Michaelmas, 12 M 3. Clapham v. h. 
ed, 1g. Thins not within he tom, for waage. h, Obicf luce, It u besten präsent 8 
laws, becauſe the conftitution of ſherift is by the char. be mayor of 4 corporation," put the corporation ſeal 0 a. 
ter of King James, which is within time of memory; deed. yet it is not by that the deed of tac: Aus 
but not allowed : for where 6 france ranted for.the | Vid Mod. Rep. N et Amin ee 
e * A thre} e body by weak e „„ ve 42 72 * 95 zone e 
incident]y to regulate that franchiſe for the public be- " Elon 12.10 6. det ib ul loi Ae 
nefit. And i arg Hl oh fr ON ubſtantial_ TR b 13H, 3 IRA uy of Londen LC 


erſons to undergo. that office; and as every member | _ 

as the benefit of the franchiſe, ſo they are compellable, 
by penalties, fo undergo. the charge and bürdens to 
which the. body politic is liable. 200. That the party” 
ele may. be jndicted for refufal; but not allowtds,” for 


il 4 "RX 9 
„ 


— 


— — 


j 

though he way be. indicted and fined to the King, yet are. ol 
that Fl" not da he, 4 y-franchiſe ; therefore” that | ö Tt 
{hall not hinder, the forfeiture 6n "the ee e. v6vght 
T'hat.ths l goes not provide that el al to be a wager Whether on this record, 
bave any nofice of his being elected, and the'perſons' |: not appear .a"\d;ſcontinu- 
who ate hk (ubje&s of the e act alt the freemen'; ane. 
and it is not the freemen but the liverymen, wg are below is amended Soi de- 

4 Whe⸗ 


to be preſent at the election: t het Aube: for ſup- 
poſing that, yet the Freemen arg fepteſented by the ff 
verymep and he that js repreſented 'muſt take notice Kee 
much of the. ee ee body, as if A wager of law wil not lie here, 'becdife His at 
; beſides, the election is a'notorious thing, and | common council does not affect the deſenlant by, 
5 | | ; * | but 


3 | R 
; ; * on 


the mayof; re of 
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but all the whale body of the city; and there is no caſe, 
where there is a penalty, to which all the men within 
ſuch a juriſdiction, precinQ, or city, are obnoxious, 
in which a wager of Jaw has been allowed. 
As to the ſecond point, Whether there be a diſconti- 
nuance in this caſe, ſurely there is, for every cauſe 
ought to be continued from court to court, as in V. 
min/ter Hall from term to term, if it be not a real àc- 
tion where long proceſs is allowed; and is not amend- 
able, no rertibruri lying to this court of the mayor. 
As to the queſtion, whether this action be well 
brought in the Mayor's court, the bye-l/aw inflicting 
a penalty for the benefit of thoſe that make the law; 
all corporations as ſuch have power to make bye-laws, 
and the penalty of He- laws, may go to the corpora- 
tion; though where 'a corporation claims a Fran- 
chiſe, it ſhall not be judge or jury in a diſpute about 
it. The true great point is, that the court is held 
before the Lord Mayor and Aldermen, and the ac- 
tion brought in the name of the Mayor and Com- 
monalty ; and that very man, who is head of the 
city, and without whom the city has no ability or ca- 
pacity to ſue, is the very perſon before whom the ac- 
tion is brought; and this cannot be by the rules of 
any Jaw whatſoever ; for it is againſt all laws, that the 
ſame perſon ſhould be party and judge in the ſame 
cauſe. Now the pleas are virtually held before the 


Mayor and Aldermen, though in fact the recorder acts, 


and is as deputy; and the ſteward of a court, who has 
a deputy, cannot ſue in the court before his deputy ; 
and a deputy acts, and of right ought to act, in the 
name of his principal. Therefore the judgment was 
reverſed. Vide Mod. Rep. vol. 12. p. 669. 


Hilary, 13 W. 3. The King v. The Carpotattion of An- 


dover. 


Their charter is, that the Mayor and major part 


of the corporation may turn out whom they pleaſe, 

Per curiam, There is no remedy for it, their con- 

ſtitution being ſo. Vide Mod. Rep. vol. 12. p. 665. 
Ws | 6 


Esgſir, 13 W.3. The Bft. Indis Company's Caſes. 


In an action againſt the Ea/t-India company for 50001, 
it was moved, that the ſheriff might return exemplary 
iſſues, becauſe ſeveral writs of dy?ringas had been al- 
ready ſerved to no purpoſe; and the court ſaid, he 
ſhould return good iſſues, and if he did not, the plain- 
tiff might bring an action againſt him; but at laſt he 
was ordered to attend. Vide Salt. vol. 1. p. 191. 


Michaelmas, 13 W. 3. Anonymous. |; 1 80 
| $4.4 ; anne bg ; 5244? 1 * 
Per Holt, Chief Juſtice. A corporation is not indict- 


able, but the particular members of it are. Jide Mod. 
Rep. vol. 12. p. 55 . i ao 241) 


Hilary, 1 Ann. The Mayor of Thetford's Caſe. 
On a'mandanius directed to the mayor and common- 


alty of Thetford, the return was made in the name of 


the corporation, but without the common ſeal, | or the 
hand of the mayor ſet to it: it was moved, that the 


mayor might be obliged to ſign it or ſeal it with the 
corporation ſeal, alledging that it was not a corporate act 
to charge the corporation without the common ſeal, nor 


the act of the mayor without his hand to it. After 


ſearch of precedents, which were found both ways, 
Holt, Chief Juſtice. A corporation cannot do an a 
in pais without their common ſeal, yet they may do an 
act on record; and that is the caſe of the city of Landon 
every year, who make an attorney by warrant of attor- 


ney in this court, without either ſealing or ſigning; 


and the reaſon, is, beczuſe they are eflopped by the re- 
cord to ſay it is not 8 80 5 an action be 
brought againſt a corporation in this court for a falſe re- 
turn, they are e/fopped to ſay, it is not their return, for 
it is the anſwer of the mayor and commonalty on record. 
Neither is the hand of; the mayor neceſſary, for he is 
liable in his private capacity ert it; and it is ſuf- 
ficient evidence againſt him, t | 
ed to him, and that there is a return made, for then it | 
ny oa , n i 
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Her curiam. The city of London cannot make a cer- 
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is incumbent on the mayor ts ſhew the contrary. * 
common law no officer was bound to ſign a return. The 
ſtatute of York obliges'a ſheriff to do it, but extends 
not to a coroner, mayor, or other officer. And the 
mayor or any other magiſtrate of this corporation that 


procured this return, is liable not only in his cor- 


borate but private capacity. ide Salk, vol. l. page 
192. 0 FCC 


Hilary, i An. Cuddon v. Eaftwich. 


A haheas corpus was returned on an action of debt for 
the penalty of a bye-law made by tue common council 


of the city of London. The bye-law was, that whereas 


the company and fellowſhip of porters had been time 
out of mind a company and fellowſhip, it was ordain- 


ed, that they ſhould ſtill remain and continue for ever 


a company and fellowthip, and that no maſter of apy 
boat, &c. from place to place, c. ſhould wit bet 
or ſend on ſhore any goods, but by ſuch perſons as 
were free of the ſaid company: to which it was olyed7- 
ed, 1ſt, That the city of London could not make a cor- 
oration. 2dly. That a corporation could not make a 
ye-law to bind ſtrangers, unleſs founded on public 


4 e for that can only be created by the crown 3 


ut this is only a fraternity, not a corporation, and a 


corporation may make a fraternity. A corporation is pro- 
perly an inveſting the people of the place with the 
local government thereof, and therefore their law ſhall 


bind ſtrangers; but a fraternity is ſome people of a 


place united together, in reſpect of a myſtery and bu- 


ſineſs, into a company, and their laws and ordinances 
cannot bind ſtrangers, for they have not a local power 


or government. Vide Salk. vol. 1. p. 193. 
| Michaelmas, 2 Ann, Aſhby v. White. 5 | 


| See this. caſe fully ſtated in Yaze 2 of t is work 
under the head Action. 125 F s * A 7 : 


| Michaelmas, 2 Ann: The Mayor of Windbifter v. Wilks 


1 


See this caſe fully ſtated in page 29 of this work, 
under the head r dt 
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Per curiam. One cannot declare againſt 'a' corpora- 
tion aggregate as in the cuftody of the Marſhals” Vide 
Med. ep. 1 5 p. 183. 9 f 1231 ig (hi 


#444 F LAT FI wat 5 


3 th 0 rms tem. 
| Hilary, 4 Ann. The Queen v. The Bailiff, Burgeſſes, | 


and Commonalty of the Town of Ipſwich. 


Tx x 


Fl, Chief Juſtice. Where a c:rpordtion by one 


: 
- 


Or 8 pandemic iTurd to reſtore » burgels'o his free 
dom, 1 


at the writ was deliver- | | 
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he had removed himſelf and family fifteen miles'off, | Miebaelmas 10 Inn. The Queen v. Strom,” © © 

and that he had been ſummoned to attend and did no: ne non 

whereon they diſcharged him, and it was held to be | On an information brought in nature of a gu war- 

well. If '2 man attends his office, though he lives | ranto againſt. the defendant for uſurping the © * 

out of the corporation, yet his attendance on the office cmmon burgeſs of the town the Deviſes in ilthhire ; 
ue, 


. So 4ils +2 SISSY 3 2 1488 
bi eads the charter of King Charles I. | Qn 2 ma * | 2. 1 | 
© eh bern pl town © Þ th King, (heres 1 '| clerk; two exceptions were taken to the return: 
re ee, e, eee iſt. That they ſaid, ſueh a year of Queen: £#/abeth, 
forth a particular clauſe in the charters te, enn ee eth, 

tand long before, they were a corporation; and fo did t 


declared, that if the: Mayor ſhould die, or 70 juſt || 390; * Or | va COFPOFAUon; aud 10 d 
| " d Id be lawful for the Ar not intitle themſel "preſcription, hick is ever f. 
realpys bs removed, /jt thoul I 1 th Al oF time dut of mind. ; Nr ie Dabei If 

lerk was v 


men to chooſe another Mayor for the remaining part timeout | eee 
of the year, till the time to elect came again; 157 5 he [| -201y,”It Was not returned, that the town cler 
ſets forth that the Mayor died, and that he was cho- actuafl. 'ehoſen annually,' but only that ne was annual 
ſen by the majority aa, The e tit 4 1165 | hap eas time and ufig are neceſſary: to pre- 
- of the charter a orejat 9 21. e 4 ttorney.. ener; ICs 94 : : 1731 eee du — . Sr NN (IF x 
plied, he was ut eld in manner and form, &c, || Beſides the office of town clerk ia, in the mature of 
Ihe Aldermen. plead their being choſen. under the it, in the eye of the law, au office for life; and will be 


| 
| 
j! 
j 
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Th will be ſufficient. | on a trial at bar on this iſſue, whether Sutton 

7 . * 1 984 ' 2 N 8 | keb. . 22 1 * | * Was a 

19 Powell, Juſtice, doubted, if a man lives out of the Capital Burgeſs, by the mayor, recorder, and capital - 

1 juriſdiction, whether they need ſummon him out of burgeſſes, ſeveral points were diſputed, and the parti- 

ol" the jutiſdiction? It ſeems not, but if he voluntary at- | cular,queſtion was, whether by à charter that requires 

1 tends, he anſwers his duty. Vide Mod. Rep, vol. 11. acts to be done by/a majority of the corporation, à pet- 

1 p. 75. Raym. vol. 2. p. 1275. i | fon might be removed by a majority of that body, ex- 

wal e 1 7 WAS cluding the perſons ok are to be removed, and Cannot 

WW OTE © | e eee ne vote in their own cauſe. 8 

1 | Trine 6 ors men . When the whole court were of opinion, that a re- 

6 | EY . moval being an act of an odious nature, all Clay es con 

„ The court was moved for an information againſt a cerning it muſt receive a ſtrict interpretation; and there- 

0 man, choſen of the common council of Briffol, who | fore the word majority thould be underſtood of 'a' majo- 

Wi refuſed to accept the office, and it was argued, that in rity of the whole corporation. ſn 

\ caſe perſons might refuſe to accept v4 the corporation | Another queſtion was saiſed which was, whether 

14 would ſoon be at an end: and that ſheriffs were al- | the not ſummoning to a meeting members de facto, aife 

j ways choſen out of the common council: and that franchiſed them, though afterwards on re-examination 

vl the court would take notice of a common council- it ſhould. appear they were {till lawful members, and 

il ine) BE a 8 officer, and that a corporation is a We it would vacate acts done in thoſe meetings? 

44 part of the public government. ; 3 The court inclined to think it would not vacate then 

þ Holt, Chief. Juſtice. That is as far as the place | Vide Mod. Rep. vol. 2 by TN BET Ons 3 | 
5 where they have a power as a corporation to make 2 33 Tow: wp On 85 1 | 
Fil laws; and they ſhould make a law to inflict a PO gp " . EG." E 
Jen on him that refuſes, and this is the proper way. But | Hilary, 11 Ann. The Caſe of the Univerſity of Cambrits E 
il E y Sd -aſe of th gg of Can 4 | 
Wl 15 ax, 2510 Js FR On an action of ndl and battery, brought againſt | 
"| Hilary, 8 Aun, The Queen v. Lans. a member of the Univer/uy, and a general imparlance gi- 

41 | : OC MN Ek ven by _ court from one term to another, |. 

1 3 ö . | es ne. The Chancellor claimed cognizance of pleas by grant 

Fly A Ne v Wor wiper 72 1 18 in Queen Elizabeth's time, whereby the. owes. the 

1 ceſter, to re ny T ** i & wan = ey * oh 160 Vice ebancellor was to proceed according to law and the ci. 

N they return, that aue wro ib I: et. | tomsof the Univerſity, in all caſes where any body of that 

10 ter to one of the Aldermen, 3 _ Ii * ; and Univerſity ſhould be defendant, which grant Was con- 

14 | 129885 n eee flatute 1 which they produced a copy, and 

iN n Io PR whether this clan ſhould be received was the que ſtion 

9 Per curiam. The common council are not judges of After deri vy on both ſides th= Abs gabe 

Wl a libel ; for that is only triable at common Jaw.” And their opinion. * <> ie eee 

# ſuppoſe it is a libel, he my wy oy e of 4 at | Per curiam. The claim being made after imparlance, 

1 — ales .verore. it fen 2 AllE 778 Ir of was made too late; the ſtatute was out of the caſe, 
removal; and as to his feſignation, 1 10 e nad delign- for that related only to the matteg of conuſance, and was 

0 ed it to be a cauſe of removal, it ſhould have been re- only neceſſary to ſupport a charter, which che crown 

i turned otherwiſe ; for here they ſummon him to ſhew | | | no power to grant: for though the crown may 

11 cauſe why he ſhould not be turned out for writing a grant conuſances, yet fe cünnot ant Mei whe 

1 libel; and be appears and ſays, you may turn me out power to proceed by any other l than the mmer 

5 if you will, but I will bring a mandamus, and ſo he %%, But as to the time and manner of claiming, the 

91 does; this is A oy * 1 gb Ton. | Nature is wholly ſilent; theſe are therefore to b go- 

bl ſignation ae 3 baut been turned | verned by the rules of aw. Hence it is, that it Is ne- 

1 nings s caſe; but tnen it oug as en keturned || cefſary for this privilege to be pleaded; and there is 

1 more certain and ſolemn. So the court granted a pe- no reaſon. why the rules of law ſhould not "govern 

| tory mandamus, Halt, abſent. Vid: Mod. Rep. Pied randy RB 

„ remptory 8 e ee p. well the time of pleading it, as make it neceſſary for 

1 vol. 11, po 7% | n it e prvens at all. There is no difference ini the 

El . 5 genden gas _ | reaſon a the — between conuſances with exclu- 

| er is e Fife, b, Pide Mods Re. ol 109.18, 

Wl. This was an information in the nature of a gue war- i lar. II Hun. i The Ducen u. ation of Dur- | 
110 ranto againſt Mhbiteborn for exerciſing the eee „ ET. 0. 5 die ee een 6h 771 
ll Mayor in the 22 or, ments and againſt others VE e ee n 5 : 
1 : i * n he o ce o ermen. | x A ebe ' 7 8 py 8 1 934894 b 2 w eee Nara 1 
40 for ning n On a mandamus to reſtore H. to the office of Tou- 6 
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4 Ns ayoralty of Mbiteborn, and iſſue was joined. || fo intended till the contrary appear. 1 Fenin 82. 
1 1 che trial at the affizes, it was rolls „chat the [4:3 As to the iſt exception, the court were of opinion, 
WT. s to prove the iſſue, muſt firſt. prove them- | | that'#corporation mult either be by charter or-preſerip- 
| defendant pr » mult P 1 
#1 78. eren | POTN A - | tion which is ever time ot mind bu the 
1 . ſelves qualified, by receiving the facrament wording — e PF t yet th 
it | to fat. 13 Car. 2. which point, inſtead of being found | esception was diſallowed, becauſe it wab only tailing 
1 Z was faved by the judge who tried the Cauſe. | in matter of ſurpluſac e. 
1 „ 14.1. P of 6. a Rats sb een r nun Nutsge bi 
1 ide od, Rep. vol. 0 Pr 8 * „ Nene er nam 24) 43038]. & 1.9754) 167 B48 anm 07s 
F \ 
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But as to the zd exce 
for the oſſice of ton e 


tion, the court held it good: 
ferk is an 2 — — — 
ned by charter or preſeription, Which ought to 
3 — return, which was not done. 
Beſides, though he be attuallychuſable he may con · 
tinue town clerk, and will do ſo until they chooſe an- 
other; but this does not 9 4 be done; the excep- 
tion therefore is good for both theſe reaſons. 
if the return had" been chuſablr for one year only,” his 
office would have'expired at'the end of the year, whe- 
| ther they bad choſen another ot not; but otherwiſe as 


this return is. Vide Mod. Rep. vdl. 10. p. 147. * 
nde n D nn T6, ns at 3 


Ba, 
3 


210-5 248 otter wok $3.19 ene 
Michaelmas, 11. Ann. ; The Queen. v. The Borough: f 


7 


Fer n 3 -: 0 18 
This was a mandamus to the mayor and e | 
„ Aldborough, commanding them to.reſtore one 9, to the 
office of a capital burgeſs of that borough; | 0 1! 
To this they return for cauſe for not obeying the 
writ, that he had pot taken the ſacrament within a 
before the election, according to at. 13. Car. 2. 
it was objected, that this far; as to taking the ſacra- 
ment, was only directory, what ſort of man they 
ſhould chooſe, and did not make à nullity of the office; 
and to mainatin this point; the caſe of The Ning v. 
Larwood, Hil. 6 V. 3. was quoted. 
Per curiam. This interpretation of the ſtatute was 
never offered to any court before the caſe of /Yhitehorn ; - 
and ſhould it prevail, the ſtatute would ſigniſy but ve- 
ry little. % h ag Hoo in ni aan w0T 
4 - to the authority of The King v. Larwoed, it 
amounts to no more than this, that a man ſhall not 
defend one crime by another, viz his not taking on 
him the office, by his not receiving the ſacrament. 
A ſecond exception to this return was, that it did 
not ſhew the corporation was in — japh at the time this 
act was made. But not allowed: for the ſtatute extends 


243 | 

A third exception to this return was, that it did not 
appear that the perion was ſummoned to ſay wnat he 
3 "wo Gy 8 k 7770 985 2 85 | 
Parker C. J. I think it very proper. a corporu- 
ion ſhould hear a man before they expe} him Co” 
convenience in holding corporations in this, for it can 
only keep thoſe in, that are qualified to ſtay in: and 
if corporations will unjuſtly, after hearing, expel men, 


k 
ee „ enn 


* 


Trinity, 1à Ann. The Queen v. The, Corporation | ef 

TORY by 94 1 Buckingham, eee 9 "I 

9d Not 45 53s #51 ny enn * -6W 3} 

On a mandamus directed to the corporation of Buck-. 
ingham, to reſtore one Muſcot to the office of a common. 
burgeſs of that corporation, the return in ſubſtance was 
a8 ien Muſcat in fait was elected; but 
that he not having received the ſacrament within a year 
before his election, according to „lat. 13. Car. 3. his 
election was void. 8 as 71 01 
On argument this matter was adiourned for further 
conſideration. And this ſame term, on a ſimilar caſe, 
the council objec7ed;; that in the geturp they had not ſet; 
forth, that the ſtatute made thę election. void; but on- 
ly ſaid, that in default thereof, ſuch placing, Cc. was 


capital burgeſ is not named in the ſtatute. 


nion to be, that the ſfatute cited 
tion was not void, but only yoidable, did not reach 
the preſent caſe, cauſe all the, fen relat either 
to matters of record or ſpecialties entred into with, ſome: 
them e ee the, ſtatutes made 


them void, jet. it, muſt, be underſtood in a propet man · 
ner, and ſtatutes. do always ſuppoſe. neceſſary inci · 
ection, a 

hed 


to prove the elec- 


9 


1 
* 


Eafter, 3 Geoi.. Sir Robert Saliſbury Cotton v. 


to 


to all corporations created befote and aſter. 2 Vent. 


brought the office within the. ſtatute; for tho office of | 
On 552 Eyre; Juſtee; des lared his preſent opi- . | 
e 


| | jury found 


1 


On De | 
the plaintiff..a Capital Burgeſs of Denbigh, the jury 
found a ſpecial verdict, . That by the charters there are 
to be two Bailiffs, two, Aldermen, aud twenty five 
Capital Burgeſſes; and the direction how the Capital 
Burgeſſes are to be elected, is in theſe words: And 
if it happen any of the ſaid Capital Burgeſſes die, or 
be removed, then it ſhall and may be lawful for the 
' Bailiffs, Aldermen, and Capital Burgeſſes for the time 
being, or the major part of them, to elect another,” 


- 


| That on the 24th of June 1 Geo, there was a vacancy by | 


the death of J. S. and on Michaelmas day, following, 
the Bailiffs, Aldermen, and Burgelles, met and pro- 
ceeded to election: That the two Bailiffs, and the 
major part of the Capital Burgeſſes gave their votes for 
the plaintiff; and the two Aldermen and the reſidue 
of the Capital Burgeſſes voted for another. 
After hearing council on both ſides, the court gave 
their opinion. | Wh 8 

| Parker C. J. This is like the caſe of the city of 
London, where the Mayor and common council Pee 
power to do acts; and yet the act of the majority of 
the common council is good, though the Mayor diſ- 
ſents. In this caſe there is nothing required, but the 
preſence of one Bailiff, and one Alderman, at ever 
election, and they have no negative voices; to whic 
the reſt of the court agreed, and a n manda 
mus was granted. Vide Strange. vol. 1. p. 3 5. 


The Caſe of the | Corporation of 


anbury. 


i 


| Michaelmas, 3 Geo. 


Per Parker, Chief Juſtice. If a Mayor is not choſen 
by the time preſctibed by the charter; and there is no 

proviſion in the charter for the Pie continuing on 

till a new Mayor is choſen in, the corporation is diſſolv- 

ed; and conſequently cannot proceed to a new elec- 

' UONs 80 24084 L2433 IN ct] at | 3* 3 Te 
Indeed ſome, are of opinion, that this may be cured, . 
by the iſſuing out of a writ under the great ſeal, im- 
powering, them to proceed to a new election; but 
others are of opinioh that even this will not do, and 
that there is no other remedy but to obtain a new 
charter from the crown, But nobody ever thought. 
that in 18 A caſe the guondam corporation could re- 
vive itſelf, by chuſing a new bead, without. ſuch a 


| wt under the great ſeal. Vide Mad. Rep. vol. 10, page 


* ” 


3 GIO the 1 t,, becauſe" done againſt know- 3+ Br Ct: 1% "BS | | 
edge. It is true, the party has an action to be reſtp= | _ „ | | | | 
red; but ten, j the mean tine he's wrongfully debt Michaclmas, 5 Ogo, The King vs The Mayor of Taun- 
out. Fide Mod. Rep. r ton in the County of Somerſet. 


On an afſidavit, that the defendant at the time of 

tak ing the oath of 3 not take the declaration 

' required by the corporation aQt of 13 Car, 2. againſt the 

' ſolemn league, and covenant,, à rule was made. to H 

cauſe why an information in the nature of a 9 warrants, 

' hould nor go againſt bim. 

On ee the following exceptions were 

taken; iſt. T hat, no private perſon could apply for 

this information; and, 200. bat i 

the affidavit was not ſufficient, ... 
After hearing council on both ſides, the court gave 

their, opinion. Nn, 2c wits ve 14 

Pratt, Chief Juſtice, Powys, and Forteſcue, Juſtices, . 

held the affidavit inſufficient, and that any private 

| 0 might, 705 for. the, information. But Eyre, 


6 3 


; Juſtice, was of a different 


void, but did not lay by what authority. l Vide Stra. vol. i. p. 120. e 7 
It was further objected, that the return had not ; 0 15 


Tini, 6 Ce. Barber v. Bou'ton, 


P parrot hSnciingn. 3.9! 7 

| On that he was not elefed, being returned to a man- 
damus, for ſwearing the plaintiff, into the office of 
the borough of, Maccle fiel, wherein. the 
l verdict; the caſe was, by the 
charter the Mayor is to be choſen; by the capital bur- 
geſles out of the capital burgeſſes, who are twenty-four. 
is number, The ulage ſor fifty years has been, that. 


the common burgeſſes have put five of the capital bur- 


Mayor of 


* —— — — 


dents: e is BE FRE of a. 70 aj 
matter in pgit, and ſo very different. Vide Med. Rep. 
vols 10. p. 173, 178. 1 fi 1 ra: N 5 


eſſes 
| burg cs have choſen one to be Mayor: and this 
| 8 I | | ] 


— 
— 


bat in cafe he might, 


in nomination z out of which five the capital 17 
the 
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jury find was according to a bye- lat, not now extant 
in writing, and that there are no foot ſteps before theſe 
fifty years of any election in any other manner. 
Ar the chartef-day the common burgeſſes met, and 
put eight capital burgeſſes in nomination, whereof the 
plaintiff was one, who'bad a majority of the capital 
borgeſſes for electing him to be Mayor. 
It being agreed that this election was not according 
to the uſage. the plaintiff's council inſiſted that it was 
an unreaſonable uſage ; for here the common burgeſſes, 
who have no right in the election under the charter, 
have it in their power to diſſolve the corporation, by 


their neglecting to return five; or if it were good, yet 


it can only have allowance in caſes where they do no- 
minate, and if they do not, then the capital bur- 
geſſes may make the election under the charter out of 
the whole body. „ | 
Per curiam. This is a good uſage, being to avoid 
popular confuſion : but here the cuſtom purſues nei- 
ther the charter nor the bye-law. It is not under the 
charter, for that ſays it muſt be out of the capital bur- 


er at large, and here they have confined them- 


elves to eight; nor is it according to the uſage, becauſe 
more than five were nominated, which brings in all 
the confuſion that was deſigned to be aveided by that 
proviſion. Therefore judgment for the defendant, 


Vide Stra. vol. 1. p. 314. 


Trinity, 6 Ge. The Ling v. The Mayor and Alder- 
. men of the City of Carliſle. 

On a mandamus brought to reſtore one P. to the 
office of a capital citizen of Carliſſe, the return was as 
follows : | : | 

be corporation confiſts of a Mayor, Aldermen, Bai- 
lifs, and Capital Citizens, who together make a 
common council, and have the power to ele Capital 
Citizens; the power of amotion 1s in the power of 
the Mayor and Aldermen only, or the major part of 


them: then the return ſets forth, that on ſuch a day, 


the common council was aſſembled, and P. being 
ſummoned, did not appear, and thereon, the Mayor 
and Aldermen and others aſſembled, made an order for 
his amotion (for a cauſe allowed to be legal.) 

After hearing council on both ſides, on the laſt day 
of the term, the Chief Fu/lice delivered the opinion of 
the court, that the removal in this caſe was not regu- 
Jar, for there ſhould have been a ſummons for the 
Mayor and Aldermen to meet in their diſtin capa- 


city. Vide Strange, vol. 1. p. 385. 


Hilary, 8 Geo. The King v. The Mayor and Common 
Council if Bedford. | 

On a rule of court made againſt the Mayor and 
common council of Bedford, to ſhew cauſe why an in- 


formation ſhould not be filed againſt them, for an un- 
due election of a burgeſs of the ſaid borough; the caſe 


appeared to be as follows: | | | 
The town of Bedford is a borough by preſcription, 
which time of mind, on the Monday next after Bartho- 
lomew day, had put up twenty-ſix burgeſſes in nomi- 
nation, out of which they chooſe thirteen common 


council men, who, when choſen, had votes in elect- 


ing a Mayor, and other officers in the ſaid borough; 
but at the laſt election, they put one B. in nomination 


he being only a freeman of the ſaid borough; and he 
was choſen by the majority of the other twenty-five 
burgeſſes to be one of the thirteen ' common council 
men. ; ts 

Afterwards, the Mayor finding that B. was not 
qualified to be one of the twenty-ſix burgeſſes, for the 
reaſon before mentioned, proceeded to a new election, 
and then one D. was choſen to be burgeſs in the room 
of B. And now H. who was one of the twenty-five 


was duly qualified, and had moſt votes to be a common 


council man next to the ſaid B. proſecuted an informa- 


tion againſt the Mayor and the twelve common coun- 


burgeſſes; for B. who was one of the twenty- fix, was 


a freeman, and no burgeſs, and therefore made the 


election void, as not warranted by the cuſtom of the 
boroughs | ds | | 


geſs, but only a freeman at the time of his election to be. 
a common council man, as for avoiding an inconveni- 
ency, which otherwiſe would be incurable; ſo the 
eledlion of D. was held good, and the rule diſcharged. 
Vide Mod. Rep. vol. 8. 5p. 34. . 13 nn 5 


* — 


Pk, — 


of the Al 
burgeſſes, and put in nomination as aforeſaid, and who | refignation was taken, and the plaintiff at the ſame. 


* 


8 for the defendants inſiſted that the rule 
might be diſcharged ; for when an election is made by 
ſevrral perſons, whereof ſome. are qualified to chhoſe, 
and ſome not, it is good as to the perſons. qualißedz 
| — 3 it de other wiſe, the election would be Whol- 
ö y vo & a wr kno: Jul . 


01) £505 HIYGY 0} OB HW Bn 1919 Sworn 
FTbe court declared, that what was inſiſted on by 


this motion for the proſecution would produce a great 
inconvenienc y; for if this ſhould be adjudged: A void 


election as, to the whole, then the borough would be 
deſtroyed, for there cannot be any other Mayor eledt- 
ed, of any other thing done by the common couneil. 


On another day, another queſtion was put for the 


opinion of the court, which was, if one who is un- 


qualified is choſen by à majority of thoſe ho ate qua. 


| lified, and his election is made void, becauſe he is un- 


qualified; then, whether a perſon who is qualified, 
and has a majority of votes next to him who was not 


qualified, ſhall be adjudged duly choſen, or whether , 
| oC proceed to a new election. Wh ns 


t the court held the new election to be good 0 , 1 
well for the miſtake in not knowing B. was no bur- 


Hilary, 9 C. The King v. The Mayor, Gr. of Pr. 
. ; Re gony. | DT ö Ps 7 
The queſtion in this caſe was, where a certain 


day is appointed by the charter for the Mayor and 


Burgeſſes to proceed to the election of a new Mayor; 
and that day is paſt, whether they can elect in 
any other day in that year; and the court was of 
opinion they could not, unleſs on the death or removal 
of the Mayor in being; for if they ſhould ele& on any 
other day, it is not according to the authority given by 
the charter. Vide Aled. Rep. vol. 8. p. 127. 23 alt. © 

79 


Michathnas, 9 Geo. The King v. The Mayer and Al. 

TT dermen of Carliſle. ee. 3 
See this caſe fully ſtated in page 285 of this work, 
under the head Convifion. en 6 4-977 HAR 


.' 8 7 | bas 
7 DO 34a 7 11 - S10583 £4 K HH 
Hilary, 10 Ge. The wy The Mayor of King flow | 
; upon | l. r 1 


On a motion laſt term, a rule was made, that a. 
mandamus ſhould go to the Mayor of King/lon, to aſs. 
ſemble and keep courts, and to do the office of that 
corporation; and in drawing up the writ, the clerk ad- 


ded theſe words, viz. and 15 admit all thoſe to their free- 
dom wha have a right ta be free of that corporation. 


It was now moved to ſet aſide this rule, becauſe all 
who have a right to be free cannot be joined in one 
mandamus, as it was reſolved in the caſe of the nine 
common council men of Chęſter, 6 W. z. becauſe every 


one has a ſeparate right; therefore two or more could® 
not be joined'in this writ; for where ſeveral are joined, 
there oan be no traverſe taken, becauſe no one is party 


* 


to it. ; | | 
And the court was of opinion, that the mandamus 


| was ill, and not warranted by the rule of the court; 


with twenty-five, who were bur eſles, but B. Was not, I nd. | , 
| therefore if it had been returned it ſhould have been 


vaſhed; but not being returned, it ſhall be ſuperſed- 


q 1 Ss | 
ed, that the Mayor may not be obliged to make CL» 


turn. Vide Mod. Rep. vol. 8, p. 210. 1 I 


Eser, 10 Gee. Sir Chriflopher Muſgrave v. Neuinſu: 


The corporation were all invited to a treat, when one 
ermen deſired leave to reſign, on which his 


time choſen and ſworn in. On a trial at 3 the jury 


found it a good election; and the court granted a"new 
trial, it being fraudulent, and it appearin 
cil men, as not being choſen by eee oe the members was not there till after the'e 


8 that one of 
he eſection, and 
that there was no ſummons to meet to do ſuch a corpo- 
rate act, that the members might come prepared: the 
meeting likewiſe was not in the Maothall, but at a ta- 

2 „„ Re, © 


dern, and it was 4 plain feds and even all not pre- 


1 to the point of its be a trial at bar, the c coUr 
made no difficulty. of that, fince the caſe of Bew 
and another of Sir Foſeph. Tyley v. Roberts in C. 
where on 2 trial at bar, whether campos or non , 
the jury found againſt the weight of the evidence, and. 
there was a new trial. The caſe in Stiles was after a 
trial at bar; and in i pres of an ee of Derby, 
afterwards ouſted on a 
1 Juſtice. Lord Chief Jul Ju — Hul uſed 
to ſay, be was of opinion, the practice of granting new 
trials was much more ancient than the caſe. in Stiles; 
fince we meet with 7 es that the party was 
ſworn on the former trial, therefore ought not to 
2 juror A ain. 
| "—_ B. As to another of the corporators of Apulzy, he 
was put to prove the receiving the ſacrament 5 e 
year before his election, it being recent, and there 


the court required it, though no notice was given him | 


1 1 nuten, FF 2 Ges, Wain Vs The cu 5 ant 


for that purpoſe. | Vid Strange, vol, 1. p. Wen. 


Tini, 10 Geo, "Salter v. Grafomer. 101 40 


n eſeftment, c. the caſe was, arporgtian aggre- 
» Tonfffting of two Bailiffs N ſſes, Ir. and 
one of the Bailiffs and Burgeſſes made a leaſe of their 

politic capacity to the other, in his natural e 
and the queſtion was, whether me leaſe was good or 

ot. 

x Per curiam. A ſole r as a biſhop or parſon 
cannot make a leaſe to imſelf, for he cannot be bor 
leſſor and leſſee; and the law is the fame in a corpora- 
tion aggregate, as dean and chapter, for a leaſe cannot 
be made by the chapter, without the concurrence of 
the dean; and for the ſame r2aſon, a "leaſe cannot be 
made by 'the dean without the ölen dende of the chap» 
ter, but it may be made by og of the prebendaries, bes 
cauſe it is not neceſfary that any of them ſhould join 
in the leaſe, for a prebendary 1 is not an ieee pare: of 
the body corporate. 

But in the principal cafe the Bailiffs make but one 


officer, and the one cannot, Ay without the other; 


therefore if a leafe is made by a corporation to one of 
them, he is both leſſor and 1; which. cannot be. y 
And for theſe reaſons the who 1 court was of opi- 
nion, that the leaſe was void, ald gave Judgment. 4 ac- 
cordingly. Vide Mod. Rep. vol, * 303. c I 


1 I Ta $ 


Mi PAY 10 Geo. 7 Ring v v. The PA: 
. . Tiverton» - 129 


On: a motion fag an 1 ROT the,defen- 
dant for bribery at am election of a new Mayor for the 
corporation of Tiverton in "Devonſhire, who, when he 
found he could not ſucceed in-the choice: of the perſon 
he wiſtied ſhould'be the new Mayor, 5745 590 Way | 
on the day of election, fo that the new Mayor could 
be choſen,” tho” "p< common council did. all in 4 
power to proceed to an electign, by appearing on the 
ſtairs in the Town-Hall for that purpoſe, but the door 
was locked by the defendant, (the old Mayor). and a 
book belonging to the be coriuratien, was taken away 


z:40 
that for want of chuſin og + Ma by, Mayor on the day o election | 


the corporation was di 1100 25 nn 


Tue Chief Juſtice, who. was former. order of 
this — faid, that there was, e among | 
the meinders thereof about precedency,. ſo o a rule was 
made to ſhew eauſe why an information ſh Id not go. 

Aftewards in Hilary tetm, it appeared. that there 
was bribery on both tes, Toi aformations, were filed + 
againſt both parties; and he he "agreed that hribery 
was ſuffielent eauſt'to remove a man from his oce, 
2 on 5 was an offence by 17 N very 7 

on of the overnment m Ated 
xy vol. * 3. 186 ' 6. 1 1 — a 4 {1 — 


ale 11 eee la 03 | 
on Ac ib tl andy Bt OR. 10-489 

Oi a. mandamius to ſwear in gone P. eee of j 
n they returned that aminformation in thee Hartute | 
e e was exhibiged« againſt: bun, eo few 

by what bl whe cxeraiſed: the: abs 'of Mayor, 


f 
} 
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ſecond A, the King, whereon judgment of outer was 
N e ainſt him; and berauſe he was never fihce 
elected Mayor, we cannot now ſwear him according to 
the command of the writ. 
The. queſtion was, whether after this judgment of 
ouſter he as intitled to a mandamus, io ſwear hi 
to Hs 0 conſequence of his precedent ele 
Ne E. 
election is 405 pm and that. unleſs. thete had been 
a new election fince the judgment, the party is not in- 
titled to this mandamus. 


Per curlam. The return ruſt be Asse. 
On a writ. of error being brought in parliament, it 


uM a e ed, that error did not ſie, and the writ ws 
| Fide e W e 1 % U 32 


City of London. 


of the city of N ſetti preung, fore. h that he Was bound 
apprentice. to one & dun, merchant-taylor, 
for ſeven years; and ; les out bis time, and h 

| been, admitted into 21 merchant-taylors company, 
and in due form preſented 25 the chamberlain, who, * 
fuſed to admit him his freedom, 

The chamberlain returned, that I nei hay heen, fine 
out of mind a corporation, and conſiſts of ſeveral ſocie- 
ties, Se. freemen of the city 31, and that no perſon could 
ever be a freeman. of the ES till he was member of 
one of thoſe fraternities. That time-out: of mind there 
bas been 4 company called the N company. 
Then he returned a. power to 9225 bye- 25. and that 

on aj 19th day of O. 6 I a bye-law,was made, 
reciting. that ſeveral perſons free of the Joiners 
company, had exerciſed the trade of © joiner, in an 
| unſkilful and fraudulent manner, whith could pot be 
redreſſed whilſt ſuch b. were not under the orders 
and regulations of the company, thexeſore it anacts, 


nder the penalty of no That the 
plaintiff ri the trade of. A joiner, andi that at 
the time ph vi Ae ee to nne —— - 


— 
0 
2 
2 
1 — 
28 
— 


2 to bez — 
ted into another „was geod or not; and to: Prove, it 
was not, 77 5 Vs Grofſcourts. 5 ad, 104. way cited. 
T hen atter was adjourned for: the fanther. conſidera- 
Hon of the court. dpi! 
* Trinity term laſt, this matter . argued a ſecond 
times, And this term: Rayownd, Obivk Jai Alike 
90s Ripon of the court as follows. D 
| | of opinion, that this is.4 good, bye-low, 
ein A 70 1 regulation of trade, and to prevent fraud 


— ä — — . — —ñ . ——. _ 


A} direct him to go to the proget, companys; 4 


ers company are bound l bim, wil are 4 
opinion, that it bein ſaid. he e $2ke up bis Freedom 
| {8 that . 9 5 the penalty of 10% he will be 
aries to Ba e prevent 2 forſe ure 
Per curiani. 
a Mn 78. 1 oh Bf) TR. 515 270 
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2 00 1 motion 5 an information 

e 2, Againſt the common n it; Wos held, 
that they need not be qua 'b 

"they do not exerciſe . of 


LETS 
. 


ified, / 

1 ating toi the govere- 
2 1 e town, and therefore. an informatien was 
9 ee 79 9 77 J 5. 88. 514 gn f VEG 


ef 1 57 10 b* lk of j4 15 161.1 
4 4 x 4 Ti. 010351 by 
Wy Pe” n 


4 whereag, Were 8 he wis 
guly " A he other Whethet he N dulyſworn: 
| ue 92 found for the defendant; and the 


ief. Juſtice. It ſeems to me; . the ; 


| On a mandamus to. admit the gl plot a . 


that no perſon ſhall uſe that trade, who is net fete .af 


10 uoſkilfulneſs, of. whit none but pan Which 


| 

| exerciſes the fame trade can be jadges. not 
| take away his right, to his freedom, but only bis ele- 
| Hon of what company hs meh deer ite 


As to the objeclion, that does not: appear thi 125 | 


TOO er | ns Sow: 
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Trinity, 2 Geh. 2. Jus Lopes Henriquet & dd. v. The 
ee, Priviged Dutch Company trading ts th 


M eſt Indies. | | r 
It was held in this caſe, that where an, action is 
brougbt by a corporation, they need not ſhew how they 


were incorporated; for if the name is proper for a cor- 
poration, they need not ſhew how they were incor po- 


rated, becauſe the name implies a corporation, but on 


the general iſſue pleaded by the defendant, the plain- 
tiffs muſt prove they are a corporation. Hob. 211. 
Norris v. Staps. Vide Raym. vol. 3. 153% 


Eafter, 7 Gee. 2. The King v. Pool, 


? ; : ' [ 88 
On a motion for a new trial, on an information in 


the nature of a que warranto, againſt the defendant, to 
ſhew by what authority he aCted as Mayor of Liver- 


: pan for that the verdict was found on a matter of 


aw againſt the direction of the judge; the judge at 


taſt ordered the jury to find it /pecrally, but they 


brought in a general verdict. ., _ 
Reſolved, that the certificate of the judge reporting 
the matter of fact, as appearing before him at the trial, 


js concluſive, nor can any affidavit be received againſt 


it, for that would be to try the matter again on affi- 
davit: therefore let the matter ſtand over. 3 

Tue principal cauſe came on again, & Geo. 2. 1734, 
Forteſcue, Juſtice, who tried the cauſe, certified, that 
the verdict was found againſt his direction, and that 
he was diffatisfied with it. There were four iſſues, 


the three firſt were preparatory to the laſt, and were 


excuſes for the late Mayor's adjournment of the court 
to a day after the day appointed by the charter, and 
the jury found, that there was no adjournment, with 
which verdi& the judge reported himſelf fatisfied. 


The laſt iſſue was, whether or not the defendant was 


duly elected Mayor, and the jury found him ver duly 
elected; and this was the verdict with which che 
judge was diſſatisfied. The point of law was, whe- 
ther the late Mayor had a- power to adjourn the elec- 
tion of a ne- Mayor to a day beyond the charter. 
Lord 'Hardwickes A new trial ought to be granted 


in this caſe. 


There are two points, one on the common law, the 


other on the fatute, and had the preſent caſe reſted 
wholly on the common law, it ſeems no new trial 
Ought to have been granted, for the law before Hat. 
11 Geo. c. 4. was taken to be, that the Mayor's office 
determined at the end of the year, and therefore it 


ſeems it would have been à void election, where the 


adjournment was made a day after the expiration of 


his office, eſpecially where done without cauſe. _.. 
But Hat. 11 Geo. c. 4. was made to remedy ſuch in- 
conveniencies ; and on that act it 'ought to be tried 
again. © | "Ih, Ge Ni 
It ſeems indeed it ought to have been the original 
intent of that /atute to enable corporations to go to an 
intire new election on à ſubſequent day, Where no 
election had been begun before ; but notwithſtanding, 
as this is à remedial Jaw to prevent inconveniencies 
ariſing from new elections of annual officers on a char- 


ter day, if the words of the ffatute are large and gene- 
ral enough to comprehend the continuing of elections, 


begun on the charter day, but not completed within 
that time, as the miſchief is the ſame, the court ought 
to give a liberal conſtruction to them; the fatute ſays, 


that where by any accident or default whatever, no 


election ſhall be made on the charter day, they, jog 
proceed to an election on another day, Cc. C 


luntary adjournment, the wrong acts of officers are | 
part of what was intended to be provided againſt by 


+ 4 ans ide wif) val LS ht © atk 
OY Redet at is, .that the adjournment was 
and 9, inſtead of 10 and 
12 ; but this mention of the hours in i is er- 
tainly directory, and not reſtrictive, and inte 
to prevent ſurprize, by beginning at -inconvenient | 
"times; now as” to What appears on this record, there 


made between the hours © 


— 


o 


is no pretence of ſurpriſe n the prefent caſe... _ 
The next objection is that the Mayor, whoſe office 
fore 'at this EleQtion, | 
and if that appeared on the face of the record, it would 


had expired the day before preſid 


0 


n this, 
ſuppoſing the Mayor had dene wrong in making a vo-- | 


tended | 


; A f 3 + -"w* 9 : 
s 4 * 


| 


' Burgalled, | be | 
. Guildhall of the town, to chnſult about the common 


be a ſtrong objection in favour of the proſecutor ; bur 


it does not, therefore the whole matter not appearing 


jury ſhould | | 
come more fully before the court. 


” 


As to the objection, that it is pleaded to be'an elec © 


tion for the year next enſuing, this may be, as it 


were, a technical year created by the //atute, as in 
| 9 where the charter determines the office on 
a day after a moveable fealt, the officers nevertheleſs 


are ſaid to be choſen for a year. 


8 . . 


The court concurring in opinion, a new trial was 


- 


aſes Temp. Lord Hardwitke, p. 23. 


ranted on the common rule of paying coſts, Vide y 


ri rae 
+ * * * 


* 
131 
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on the record, it ought to go again to trial, that if the 
find a ſpecial verdict, the facts might 


* 


= 1 


Aicbaelmas, 7 Geo. 2. The King v. Mit. 


On a motion for an information againſt the deſen- 


dant in the nature of a. quo warrants, to ſhew by 


what authority he exerciſed the office of. Burgeſs of 
the borough of Calne; the queſtion was, whether be- 


ing an infant, under the age of twenty-one years, at 
the time of his election, he was capable of exerciſing . 


this office. A rule to ſhew cauſe was made. 


Per-curiam. If an infant is not fit to manage for 


himſelf, he is improper to be a Mayor for the public 


but as it is a matter of law not ſettled, the rule muſt : 
be made abſolute to determine it. Vide Caſes Temp. 


Lord Hardwitke, p. 8. 


Hilary, 8 Gee. . The Caſe of the Borough of Baſſey. 


alias Tintagel, in Cornwall. 


The court Was moved for a mandamus on Aal. 10 f 


Geo. c. 4. to proceed to the election of a Mayor, which 


was oppoſed on a pretence, that on the uſual day one 


R. was choſen and ſworn into the office; and therefore 


agg an actual officer, they ought, firſt to ct 
But the court (on conſideration). held. the writ 
ought to iſſue, the /atute ſaying, if no due election was 


made, and this of R. having no ſhadow of right: the 


intent of the //atute was to give the corporation a right- 


ful officer as ſoon, as might be, whereas this pretence 


would waſte the whole year; they ſaid, this was not 
laid down as a general rule, for it might be otherwiſe 
where. there was a probable election, and room to 
doubt; and theſe writs were diſcretionary: beſides, 


there was no harm done, for it is not a peremptory 


mandamus, and they may return that he is the rightful 
officer. Vide Strange, vol. 2. p. 1003. 2 


Trinity, 8 Gio 2. The King v. The Mayor, Ec. of 

ff.. Sanger} 40 act 
OP res | Herdwitke 
Mayor and Aldermen of Derby, bearing tee the 14th 
day of Fune laſt, and returnable the 5 de 5 f rinity 
term, 'commanding them to reſtore. S. S, to be a-free- 
man of that borough ; to which: they have returned, 
that this was an ancient borough, by the name of Bai- 
liff and Burgeſſes; that by à charter, 18 Car. 1. they 
were to have a Mayor and Burgeſſes. That the Mayor 


This is a mandamus, directed to the 


and Aldermen, and fourteen capital Burgeſſes, are a 


common council, and may make bye-/awws, and let the 
lands, and tranſa@ the affairs of the corporation... That 
the Mayor, &c. in common council, may from time 


to time, for miſbehaviour, diſplace the common coun- 


cil-men from their offices, and may amove burgeſſes 


from being freemen. That S. was duly. ſworn and 
admitted a burgeſs, and took the oath, which is, to be 
true to the Queen, and to aid and aſſiſt 
&c. and tobe obedient to them in all lawful com- 


-mands, and to obſerve ſuch rules and orders as:ſhould 


be made by the common council for the good govern- 

ment of the corporation, and to yield and contribute to 

the good of the ny org as far as he was able, and 

to uphold all the lib 

14th day of October 1718, the Mayor, Aldermen, and 
Tere aſſembled in common council,” in the 


good of che coporation, . ſo then affembled, 
_the. ſaid S. and-ſeveral other perſons, contrary to his 


oath, and the duty of his office, in fight of the Mayor, 
| | ' Aldermen, 


the Mayor, 


6 
ties thereof, e.. That on the 


— . TT OTIS 


ermen, and common council, riotouſly aſſembled 
Ang ſtreet, over againſt the Common- Hall, to the 
diſturbance of the common council, and did then and 
| there aſſault the conſtables appointed to keep the 
peace; and did then and there aſſault F. C. Eſq; an 
Alderman, and juſtice of peace of the ſaid borough, 
25 he was going to the Common-hall, and prevented 
him from going to-the buſineſs of 'the corporation, and 
did terrify, aſſault, and hinder ſeveral other perſons 
from going to the Common-hall: and though the 
Mayor — proclamation for them to depart, S. made 
a great noiſe and ſhouting, to deter 'and hinder the 
cryer from making the proclamation, and would not 
depart, and with great ſhouts did hinder the Mayor in 
the buſineſs aforeſaid. That S. thereon was ſummon- 
ed. to appear and ſhew cauſe. at the next common 
council why he ſhould not be difranchiſed; that after- 
wards the common council met, and continued aſſem- 
bled near two hours, and becauſe S. did not appear, nor 
ſhew cauſe to the contrary, they ordered he ſhould be 
disfranchiſed; and that he was disfranchiſed accor- 
dingly, and therefore they cannot reſtore him. 4 
Several exceptions were taken to this return, but all 
of them were over-ruled but 99 5 viz. what they have 
returned is a Crime indictable at law, and therefore he 
ſhould have been convicted by à jury, before they 
could proceed to disfranchiſe him. We ir 


i 


Per curiam, We are all of opinlon that the cauſe here 


| Hard. P. 153 . a 22 


Trinity, 8 Geo. 2. The G Corporation v. bod. 
| „„ 2 P 


as ſecurity for J. T. late warehouſe keeper to the ena- 
ritable corporation, the iſſue was, whether T. actually did 
receive ſomecertain goods with which he was charged, 
The defendant's. council moved for liberty to in- 
ſpeQ the corporation books, as being public books. 


and ſo would make no rule; but they told the coun- 
cil, he might give them e them at the 
trial. | Vide Caſes Temp. Lord Har wicke, p. 130. 31177 


Michaelmas, 8 Geo. 2. Tue King v. Eli. | 


By the charter of New Romney, the new Mayor is 
to be ſworn before his predeceſſor. At the- election 
there were two candidates, Ellis and WYhitwick ; Ellis 
had the majority, notwithſtandiog. which, the Mayor 
ordered Whitwick to be ſworn; on which the Town- 
clerk read the oath, and both Elks and Hhitwick had 
their hands on the book, and kiſſed it. On a trial of the 
iflue, whether Ellis was duly ſworn, it was ruled; by 
Eyre, Chief Juſtice, of C. B. at Maidſlone, that it was 
not a good ſwearing ; for as it js to be the act of the 
Mayor, his afſent muſt go along with it: and that 
there is no difference between ſwearing by and-brfore- a 
Mayor. And on a motion for a new. trial, the court 
were of the ſame opinion, and judgment was given 
againſt the defendant, Vide Strange, vol. 2. p. 994. 


Eafter, 9 Geo. 2. The King v. Jordan. 
On an information in the nature of a que warrants 
againſt the defendant, for 1 the office of a ca- 
pital burgeſs of the borough of Mftbury, the defen- 
dant ſet out a cuſtom for the Mayor and capital Bur- 
geſſes, or the majority of them, if there be a vacancy 
among the capital Burgeſſes, to aſſemble and elect an 
inhabitant into the ſaid office,. which is vacant ; and 
that the perſon ſo elected may be {worn and admitted 
at that or any future aſſembly. That there being two 
vacancies among the capital Burgeſles, he was on the 
13th day of Oober 709, at an aſſembly then holden, 
elected into one of the ſaid two offices ſo being vacant; 


at an aſſembly then holden, he took the oath of office 
of a capital urgels, and was then duly ſworn and ad- 
mitted to the office of one of the capital Burgeſſes, the 
office being at that time vacant... 


he King's coroner 


In an action of covenant brought againſt thedefendant, | 


The court doubted whether they were public books, 


then he ſaid, that on the 16th day of September 1734, 


replied, and admitted that he was choſen as in the plea, 


* 


returned is ſufficient ground for his disfranchiſement 
without any prior conviction. Vide Caſes Temp. Lerd | 


_— 


n 


= 


but not ſworn till 1734, though he had notice of his elec- 
tion; that ſubſequent vacancies happened and that the 
office into which he was elected was filled up in the year 

whole number of capital Burgeſſes was filled up as 
often as any vacancies happened. ES 
Lord Hardwicke. If his title depends on the cuſtom 

ſet out by him, which is a cuſtom, on a vacancy of a 
capital Burgeſs, to elect one into the office ſo vacant, 


be ſworn into the ſaid office, that is, into the office 
into which he was elected; now, how has the defen- 
dant brought himſelf within the cuſtom? Why, by 


| afterwards ſworn to be a capital Burgeſs, the office of 
capital Burgeſs being then vacant, which is not all 
within the cuſtom, for he has not ſaid. he was ſworn 
into the ſaid office, If a mandamus goes to admit, tho”; 


return is traverſed, it comes out always on the plead- 
- ings what particular office; for.eyery capital Burgeſs 
is a diſtin office; and though in common parlance 
every one is ſaid to hold the ſame, that only means the 
ſame kind of office; ſo that I think there is no poſſi - 
bility to maintain the defendant's plea, as to this part. 
So 5 was given for the King. Vide Caſes Tempe 
Lord Hardwe. p. 255. „% ITS oa 
Eafter, 9 Geo. 2. The King v. Hollifter. 

The court was moved for the common rule to in- 

| ſpe the charter and corporation books, there being 
a rule made to ſhewcavſe why an information in nature 
of a quo warrants ſhould not go againſt the defendant. 
Lord Hardwicke, I think we have done it of late on 
a rule to ſhew cauſe. So' take it. Vide Caſes Temp. Lord 

1 Hardwicke, P. 245. | | Hs J ei: rh 1 


Shrewſbury. 


* 


of Alderman, it was returned, that at an aſſembly 
held on ſuch a day, the plaintiff for being abſent three 


of the return, a ſpecial verdict was found, that the 


removal was not on a charter day, ſo a ſummons of an 


aſſembly was neceſſary: the Mayor gave orders for a 
ſummons of all the members, but rhe ſerjeant being 


| informed, and believing that one of the Aldermen was 


out of the ſummons, neglected to give him notice, tho? 
he had a houſe and family in the town, and accor- 
dingly returned him out of ſummons. And the court 
was of opinion, that it was not a regular aſſembly, 
for every member ſhould be ſummoned; and he had a 
right to debate as well as vote. Vide Strange, vol. 2. 
Trinity, 9 Geo. 2. The Mayor, &c, of Wikingham in 
In an action of debt on a by-law, a ſpecial caſe was 
made, dix. that there is a he- latu in this corporation to 


this effect, that every inhabitant who is choſen a bur- 


_ gels, and refuſes to ſerve, ſhall forfeit 405. the defen- 


eſs, and refuſed; that the corporation conſiſts of a 
ayor, capital burgeſſes, and ſecondary burgeſſes; 
and ror the defendant's refuſal to be a capital burgefs, 
this action 2 WM „ Ly 
Lord Hardwricke, Here are two queſtions; iſt. Whe- 
ther this Hyerlato is good or void? 2dly. Whether this 
refuſal of the defendant is within it? As to the firſt, 
it is void with reſpect to its extent to the perſons in- 
tended to be bound by it; or with reſpe& to the ſub- 
ject matter. And T think it will be void in neither 
reſpect; nor in its extent; for it appears on the char- 


fendant, that the perſons incorporated are the inhabi- 
tants, and no diſtinction made between them and the 
burgeſſes, nor any mention of freemen, or approved 
men, but in general, inhabitants, and they are to be 
conſidered throughout the whole charter as the bod 


to be governed: for the charter directs they ſhall make 
| ' : - bye- 


1714, and that the vacancies happened, and that the 


whois at the ſame aſſembly, or any future aſſembly, to 


ſaying he was elected into the office then vacant, and 


that does not ſpecify the particular office, yet, if the 


On @'mandamus to reſtore the plaintiff to the office 
years, was removed. And on a traverſe of every part 


ant being a ſecondary burgeſs, was elected capital bur- 


ter, Which is here ſet out, on yer prayed by the dec 
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ſtruction muſt 


. . * 1 p - 
—— v * 7 7 
490 
. 5 6 : 


lu for the better government of the inhabitants; 
— the capital burgeſſes die, new ones ate to be 


choſen out of the ſecondary burgeſſes; and if they die, 
new ones are to be choſen out of the inhabitants. Is 


the bye-law void then in reſpeE& of the ſubje& matter? 


And how does it affect the defendant ? And this is a 


more difficult conſideration; for if the conſtruction of 
the bye law is, that the words, inhabitant thaſen a bur- 


eſs, mean choſen a capital burgeſs, that would be a 
7240 bye-law, becauſe contrary to the charter; which 
directs only a ſecondary burgeſs to be choſen from 
among the inhabitants, like the caſe of the Mayor of 
Oxford v. Wilderove, 3 Lev. 293. but I think the con- 
, if any inhabitant choſen a ſecon- 
dary burgeſs, &c. becauſe an inhabitant, merely as 
ſuch, could not be a capital burgeſs, and then the x oth 
law is good; but then the bye-/aw inſlicts no penalty 


for a refuſal of a capital burgeſs, and therefore I think | 


judgment muſt be for the defendant. Pans 16111 

And therefore the court unanimouſly 7K judgment 
— the defendant. Vide Caſes Temp. Ld. Hard. page 
284. 83 N 


Michaelmas, 10 Geo. 2. The King v. Tomlyn and others. 


On a motion for an information, quo warranto, 
againſt the defendants, who had been choſen jurats of 


the ey! e of Maidſtone, by a ſelect number of the 


inhabitants; whereas the charter ditects the choice to 
be by the inhabitants, which refers to a majority of 
the whole, N . . 

It was objected againſt granting the information, 
that there has-been a long uſage to chooſe them in this 
manner. | | 

Lord Hardwicke. Though according to the caſe of 
corporations in 4 Co. where a charter directs the elec- 
tion to be by the Mayor, jurats, and commonalty, 
the body may make a bye-/aw to veſt the power of elec- 
tion in any ſele& number; yet here the queſtion be- 
ing, whether there is ſuch a bye-law or not! The 
court cannot determine that on motion, but it muſt be 
tried; and therefore, in the cafe of Brecknockh, tho? the 
ſpecial verdict found that the defendant's election was 
according to a very long uſage, yet not having found 
expreſsly that there was a bye. /aw for that purpoſe, 
judgment was given 5 ae. the defendant; for no 
uſage, how long ſoever, in caſe of a corporation by char- 


ter, can ſupport an election made otherwiſe: than ac- 


cording to the records of the charter, unleſs the jury 


find there was a bye-law for that purpoſe ; though | 


poſſibly it may be otherwiſe in caſe of a corporation by 
preſcription. i OE Dr A be 
The court therefore granted an information. Vide 
Caſes Temp. Lord Hard. p. 316. * 7 


Hilary, 11 Geo, 2, Bofworth v. Hearne.” 


On the return of an hab. corp. it appeared, that the ſuit 
was brought by the Chamberlain of London, on a bye- 
law made 15 Car. 2. that no drayman or brewer's ſer- 
vant ſhould be abroad in the ſtreets with his dray or 
cart after one o'clock in the afternoon, between Mi- 
chaelmas and Lady-day, and from thence after eleven 
in the forenoon, under the penalty of 20 5. and a cuſ- 


tom was returned for the city's having the regulation 


of carts. | | 
It was agreed both at bar and bench, that ſuch a 
cuſtom may be good: but that without a cuſtom the 
bye-law would be void: and the only queſtion diſputed 
was, whether this was a reaſonable reſtraint ? Tt 
The court ſaid, that this was only a regulation 
of trade, of which the city was the beſt judge; it was 


enough, that it did not appear unreaſonable in itſelf. 


And that within the reaſon on which many of the 
city bye-laws had been held good, they were warranted 
in granting a procedenda» Vids Stra. vol, 2. p. 1085. 


Michaelmas, 19 Gen. 2. The Weavers Compa , gue 
ram, Sc. v. Forreſt and four Others, an ſcparate Actions. 

The company b ought actions as common in drmerr, 
for the penalties bo at. 7 Geo. 2. cap. 7. Ach ſelling 


ip ga callico, and ſet out their charter, to ſhew they 
ad power to ſue and be ſued, with a profert, The 
hx 2 : 


% 


| party has 2 right to record. And 
Raym. 959. 1065. 1 Sauna. 306 a 
37. 2 Mod. 189. Cro. Face 79. Co. Lit. 260. 4. werd 
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deſendamts demanded er. end had a eopy of therkbis 


ter delivered to them atter Which they ,puctinithe: 


2 ius ob nil debet, baking: no betice t cher wit, 


he plaintiſfs made up ther iſſe, and vientes che 


prayes and puer at ahr hes of the pleas; and ae nnd- 
ed to be paid fostit q which the couft w movedicg. 
expunge it, for though the defendants have a tight ta 


ſee whether the plaintiffs may fur, 2 yrars not 

bound 10 inſert the wytr, but mey plead ta the merits. 
On the other hand it was inſiſted, that the 

and giving exer is an act oſ the court. whale acts either 

Cartheu go .i; Load 

' Eats 88. 1 Kent. 


cited. 134 | $56.54. W900 4 © 4 Dise Mane 
But the court heid, that if the nlaintiſſe would 


avail themſelves of the letters patent being ſet out at 
| large. they ought to do it by praying them tu be in- 


at the head of their replication,” and ought not 


| to do it at the defendants expence, and theretvre ors 
 dered the cer to be expunged. . ids Strange,» wel. 2: 


* 
5 a he ” "ORE >. 
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Hilary. 30 Geo. 2. De Maſter 8&c. / the” Vintnett 
TY 1 h 
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(5 Company. v. afſey- 3 $4« 6-55 MSL 


On an action of debt brought againſt the defenda 
by the company, on 'a bye-/aw, the defendant pleaded 
ſeveral pleas, UL ON SUOVORS THR IGH $7 wenn 

iſt, Nil debet. i. e. that he was not indebted, 

2dly, That there are 12 greater livery companies in 
London, and other inferior companies, and that an or- 
der was made at a court holden before the Mayer and 
Aldermen; &c, on, &c. at, Cc. at which court it was 
enacted, c. that no perſon ſhould take on him- 
felf the livery of any company, being one of the (aid 


12 companies, c. unleſs he ſhould have an eſtate of 
1000 . Cc. and the defendant by bis plea averred, that 


this was one of the 12 companies, and that he had no 
ſuch eſtate, &c, and therefore was not duly elected. 
Fhe plaintiff demurred to the deſendands focond plea; 
and his council offered the following eauſes of demur- 
it, That the plea does not fet out by what autho< 
rity the court which-made this order was hoden. 
2dly, The court is wncertain, for many courts are 
holden before the Mayor and Aldermen, and it dis 
not follow which of them this is. 2 
3dly, It does not fajlow what authority the "court of 
2 Lord Mayor and Aldermen had to make this or- 
The defendant joined in demurrer, and after the 
fame was argued” by the council on both fides, the 
court ve jud nt. . LIES £115 n a 5 
Lord Mansfeld. The plea is admitted to be bad, 
however one anſwer ſtrikes me, wick is, Phat 17 
— may be pleaded, if the party was really utquali- 


The defendant being a liveryman of the company; 
he ought to know when the next court is, and thete- 


o ” 


fore this objection has but little weight. 

Deniſon Juſtice. We can never ſuppoſe the ebmpa- 
ny would chuſe perſons not qualiſted. If they do io, 
nil debet will bring the matter in iſſue before the court. 
The order of the Mayor, Cc. cannot be taken on this 
record, becauſe that plea is given up, and therefore the 
notice ſhall be ſuppoſed to be regula f. 

Per curiam. Let judgment go tor the plaintiff, Vid 
Bur. wol. 1. p. 2335. Ni roy 


* 
A 4 


* 99 8 e 


Hilary, r n y. e 
On a'verdi& found on fix feveral traverſes, to the 
return of a mandamus, on Aut. oth Ann, cap. 20. directed 
to the Mayor of 'Darham, commanding him to car 
and admit the plaintiff into the place and office of 2 
freeman of the company or fraternity of free - maſons, 


7 


Ot. of the ſaid eit. 


The right claimed by the plaintiff was bis baving 
been duly elected and admitted x freeman of the compa- 
ny, and the obzion to his being ſworn was, that he 
had not conformed to certain bre-laws, r. mentioned 
por: feturn to the mundamice,, and found by the vere 


The 


5 er Py ” 1 g. p * 


_ . The ſeveral bye laws were ſtated to the court, 2 
after hearing council on both fides, the court payeftbei 
. ion LING? 4 $7 $518 Lad Wb BA ELES \ _ 
Per cariom. We are of opinion, that none of . 1 
jaffions taken to the bye-laws are well founded, and tha 
the return to the writ of mandanes 105 to be alloy 
ed, and judgment be entered for the defendant. Vide 
TV 


e 
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On a rule to ſhew cauſe againſt iſſuing a writ of pro- 


cedendo to a writ of habeas cor pur directed to the Mayor, 


Sc. of London, commanding them to bring up the bo- 
dy of the defendant, together with the cauſe, Cc to 
which the following return was made, 1 Es. 

That there is a cuſtom in Lenden, That if an 
tient cuſtom, hard and eee ee newly 
ariſing, wants amendment, the mayor and aldermen, | 
with the conſent of the commonalty, have always, Cc. 
appointed a fit remedy for the common good of t e ei- 


LACS? | {# - 2 * 
1 * 5 
any an- 
11 


tizens, ſo as ſuch theit ordinarices be.confonant to faith | 


and reaſon, and in no wiſe prejudicial to the King or 
his people, nor repugnant "to the laws or ſtatutes of 
England; and that the cuſtoms'of London are confirmed 
by at. 7. Rich. 2. 4g 7" ens m—_ ; 5 i 8 | 1 vert / 
hat within the city of Lonten, there is a company | 
of butchers, and that at àa common council holden on | 
the 27th June 20 Gen. 2, the mayor, c. made an ordi- | 
nance, ** That whereas many perſons who, exerciſe | 
the trade of butchers, have obtained freedoms of other 
companies, by redemption or otherwiſe, by reaſon, Whete- 
of the company of butchers is much gdrminiſhed and fal- 
len into decay: for remedy thereof, It rs orlained, That 
every perſon, not being already ftee of the city, occu- 
pying, uſing, or exerciſing, or who ſhall occupy, ule, 
or exerciſe the art, trade, or myſtery of a bytcher, with- 
in the ſaid city or its liberties, «thall' take on himſelf 
the freedom of the company of butchers, and tfat no 
perſon now uſing, or Who hall hereafter iſe of exer- 
ciſe the trade of a butcher within the ſaid city or liber- 
ties, ſhall be admitted into the freedom of the ſaid ci: 
ty by the chamberlain thereof, of or in any other cam- 
pany than the faid "company! of butchers, Provided al. 
ways, That every perſon, not being already 
ſaid city, who are or ſhall be entitled to the freedom 9 
any other company by patrimory or ſer vice, ſhall be 
admitted-into this company of butchers, on payme 
of a like fine and fees, as are uſually paid on the Monit. 
ſion of a child or apprentices? oO 
And it is further enacted, That if any feiner 
perſons, (except ſuch as are free, &c.) mall uſe the 
trade of ai butcher, not being free of this cor pany of 
butchers, he, Se fhall pay 5 f.“ And directions are. 
therein given how ſuch penalty ſhall be levied, 9 2 
bo concelnigg %,... 
And by the ſaid. return was further certified, 
That the defendant was taken on an action drought 
againſt him in the Mayor's\ court of-London, for the 
penalty ofthis bye-law. wits * us 155 ; 
After hearing council on both ſides on this matter, 
the court gave their opinion Wi 97 . . | : 
Lord Mansfield. This byte nv: Ie A reſtraint' gf trade,” 
and not a mere regulation of it. The preum 
retend it to he made to regulate the trade, but” mi 
y for the benefit of the _— 9 1 Fo : 
ed on the, general power of makiſig $ye-laws in the city 


* 
in 
tain 


exerciſe any trade, withoutcbeing free” of ap ticul "WM 


1 * 


a) 


der 1 Bengal power. which is ſet out. 7. 
Deniſen, Foſter, and Wilmot, Juſtices, concurted With. 
the Chi 1? {64 >Fflk4i% $1 SES 8%] BITES „11 1 


Juſlice. #1 ' = pps nn 
Per ciriam. The hye· latu is bad, therefore tlie rule to 


. 
q 
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under 


| 


j 


1 
* 
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| it further ſet forth, that R. & 


ſhew cauſe, why a-procedendofbouldihor ilve, milk be 
diſcharged, Vide Bur. vol. 1. p. 12. ee . 
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' admitted and bound, in the pref 
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FR mY Zafer, 31 Ge. 2. The King V Richardſon. 


On a general demurrer broy ke the King's Coro- 
ner and Arfornty, to the endete * to Nome. 
tion, in nature of a quo warrants, exhibited againſt the 
defendant, to ſhew by what authority he claimed to be 
3 of the ton or borough of Ipſtolab. 
fter this caſe was ſeveral times argued, it was redu- 
ced to this general queſtion. rr 
Whether the defendant has ient title 


x ſhewn a ſufficient 
ueſtion was divided 


to the office“ Wbich general g 


into tuo ſubordinate queſtions, us. 2 
- \t|t, Whether the nine porimen had been well and du» 


ly removed, and admitting they were well removed, 
2dly, Whether the defendant was well choſen, 


After hearing council on both ſides, the court. gave 
f 13 147 1 1 8 } 335-43 \ k "A 


their opinion,” Os e 
- (Lord Manyfield: The general queſtion on the plea is, 
whether the defendant has ſet out a good title ta the of- 
fice of aipertmbn of the tw of bardach "of 1 ich. 
It is oſear from the plea, that the portmen had full no- 
tice of the charge againſt them, and full oppartunity 
to have been heard, and therefore I lay all the objec- 
tions on that head out of the caſe; but if the cbarge 
Was inſufficient, they had no occaſion to defend them- 
ſelves. **This brings the whole to this queſtion. 
Whether an abſence from four occaſional great 
courts, and one on a ſtated day fo en is a 
ſufficiebt eau of amotion.” There is no authority 
which ſays it is, and it is not neceſſary, and would he 
highly improper at preſent, te Tay what kind of ab- 
ſence, or under what circumſtances non-attendance 
may. be'a cauſe of forfeiture; it is ſufficient that the 
abſence, with all the circumſtances alledged by this 
plra, is not a cauſe, and we are clearly of opinion, that 
the cauſe of a motion alledged, and relied on in the 
plea, .i$1not; a ſufficient cauſe of amotion,' TO 
Her euriam. Let judgment be entered for the Kin g. 
id Bur. vol 1. p 517. 2115 R 7.6 2 2 
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CC 
This cafe; ſtood in the #qton poper,, on @ return. te 
a mandamus directed to the maſter and wardens. of the 
_ K | ItaUng'a..cultom o 
that city, that every freeman, of the faid city, 
amd "exerciſing the art, Mich e or N —— 
within the ſaid city,” has A fight in teſpecl thereof, 
to have and take apprentices" of the age of 14.years-of 
u T to be educated and igſtructed in the > to 
ſcience, or myſtery, for the ſpace of /zuer years,; which 
ſaid apprentices have bee vſed and acculfomeg; to be 
at ce, or with the con- 
ſent of the maſter and wardens, onfome of them.“ And 
then ſeeforth, thar R:. { freemay of the faidehy, 
aged 15 years, to be his apprentics-for«the term of ſeuen 
years, Had often offered ihc ö ee om let's 
wan IN muaſtel ad wird , Or ſome them, 
is ſaid apprentice for the term of n years, accordi 
durchs, Gee but ee ſ NG wh SR oe 
The een mandamus 5 that by a 
by-law of the fall Ebimpaniy, no perlen was tg he bound. 
apprentice to the ſaid* art, Teighce, or mytery, who 
ſhouldinor u ne the Latin. tongue; 1 Be any 
Ve and was 


of the ſaid R. G. was examined age rdi, 
found {entirely ignorant Kae 2 J ede 
oreſaid. 


1 £ 
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LY 
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. u 
they refuſed to permit him to be boutid as 2 
It was argued for the King, that this was an inſuf- 
ficient agtutn, for that the- Anu is a bad ones being 
made in reſtraint of à naiural) general, and common 


» 


right. ; 1 ML 5 
| If, the bya-low is bad, this young "man's Het Ynler- 
(Rang * a will bot cure it; The ye does not 
express WWuie ſug: a. perſon. tobe admitted, it ts not © 
mamdatory, but only directory. | 
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"The council” ; the 
— The coupgil for the company rjſing tacunpore Be 
. bord eee ee EP | 

Lord Mansfield (aid. it was tog plain a caſe to ar ue. 


Pen emal, Let de return be allowed. Fide Rur. 


afte + ario 
wei io! F f Ti 0h 5255 

Lord Mansfield; There are three queſtions that atiſe 
on this caſe: Y : by.» 


og council on both ſides the -Fautt] gave | 


P - F 
WIN... ., 21103 gte 19 


ST + 


Bene 78 ee * „e W 
* 1. On the Validity of Lord Hardiuicie & election; 


nnen | f ' ! 
TS . 2. 6 8 2 V n by aye *@&it 111 YH + $43 F580 x; . * , , < j 
eee e e If his right be clear, ben whether e mendami, 
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5 1 7; nity, 33.09.24 2 | 1 91% V. / /- 3 g 4.48 a Proper TEMBAT =... $52 4-004 whe men Si 
een Reer oft VV If it is, then how it ought to be directed. 
27 e e TRISS I 12, | As to the fir/? que/tion, there does not ſeem to be the 


This caſe of Oldtnow v, Wainwright was 2 feigned 
Action, under a rule by conſent to try a right of elec- 
+ tion tothe office of torwn-clert of Vettingbam, and the 
ſame rule was made in the cauſe. of The King v. Fox - 

croſt, againſt whom an information had been brought 
dy one Seagrave, his competitoo o. | 

The queſtion before the court was, whether Sea- 
grade was duly elected into the office of town-clerk F 

After hearing the council on both ſides, the court 
B/ c ng 1900006 

Lord Meansfeld. In this caſe there was an aſſembly 

duly ſummoned. One candidate was named, no other 

was named. The poll was taken, they had no right. 
to ſtop in the middle of the election; the Mayor did 
not put any queſtion for adjournment, nor was there 


18 * henever electors are preſent, and do not vote at 
all, (as they have done here) they virtually acquieſce 
in the election made by thoſe who do. | 

Wißnot, Juſtice, concurred with the Chief Juſtice. 

Per curiam. Let judgment be entered for the defen- 

dant. Vide Bur. vol. 2. p. 1017. | 


e 4600.3: The King n Sir Thain ee 
| Ki Chamberlain of London. 


A writ of mandamus having iſſued, directed to the 
Chamberlain of London, to admit V. C. into the free- 
dom of the ſaid city, having ſerved an apprenticeſhip 
to 7. C. a freeman of the company of eloth-workers, 
and afterwards admitted himſelf into the freedom of 
the ſaid company: 1 „„ 
The return ſet forth the cuſtoms of the city. touch- 
ing freemen, and that within the ſaid city there was 
4 certain antient ſociety or company of perſons, uſing 
the freedom and myſtery of butchers; and that by a 


e- lau, made at a common council of the ſaid city, | 
on the 2oth of Fune, 1727, for regulating the company | 
of butchers, It was enatied, That from and after the | 


th day of September next, every ee not being 
already free of this city, uſing the trade of a butcher, 
within the ſaid city or the liberties. thereof, ſhall be 
made a freeman of the company of butchers, and that 
no other perſon not ſo admitted as aforeſaid, ſhould 
exerciſe the ſaid trade in the ſaid city, C. 
And the ſaid return further ſet forth the apprentice- 
ſhip. of the ſaid . C. and his preſentment to the 
Chamberlain to be admitted, which he refuſed to do 
enn, Gt 7. alt 25 
FTbe council for the proſecutor of the writ argued, 
that this by2-/aw was totally void. | 


. 
: 


tion. ür ei at entry de e, 
rdly. The cauſe of making it is inſufficjent. | 
After hearing council on both ſides, the court gave 

i i 5d 0k hind 2 2048 
* Lord Mansfield. This is a regulation of à very eu- 

tenſive trade, that concerns every body Who cats in 

the city of London. 2 3 501 95131693008 bist eit 
It is not neceſſary that all the reaſons of the bye-law 
Mould be given in the preamble of it.,,. Vi eigs TIO" © "= 


x 


| Deniſon, Juſtice. 1 think this is a very god bye-law, e, „ of common- council men to be by the:-Mayor, jurats, 
44 e mmonalty, and:their-ſuccefiors;'or-the'majo- 

; ., TItY:O 
* T town and pariſh. Nan 


andthe objections are of no weight). 
- Foſter: and Wilmot Juſtices, concurred with the 


On 


A 


Chief Juftice. i p 5. „ dar ra e I, ITY Me” 4 WD «be 
Per curiam, unanimouſly, let the return be allows! 


ed. Vide Bure wol, 3. P. 12. 
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On an application to this court for a mandamus to 
complete the election of the Earl of enn, 1 


„ 


we haye ditected. Vide Burg vol. 3. p. 1647. 
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leaſt contradiction as to matter of fact among the wit. 
neſſes on the two different ſides, though they differ in 


® = - 
* o 


opinion as to the right reſulting from them. 

It is contended, that the election of High Steward 
ought to have been in the ſame mode as the eleRion 
of a. Vice Chancellor, and this is reſted on the ſtatutes of 


veen Elizabeth.. _ . . 


© "There is a vaſt deal of difference between 2 new char. 
ter granted to a new corporation (who muſt take it as it 


is given) and a zew charter given to a corporation already 


in being, and acting either under a former charter, or 


under a preſcriptive uſage ; the latter, a corporation al- 


ready exiſting are not obliged: to accept a new charter 


in tolo, i. e. in the ꝛbbole, and to receive either all or 
none of it; they may act partly under it, and partly 
e ff to ans, nd et bag 
Whatever might be the notion in formet times, it is 
moſt certain now, that the corporations of the univerſity 
are lay corporations, and that the crown cannot take 
away from them any rights that have been formerly 
5 iſting in them under. old charters, or ,prefcripuive 
uſage. _ GE 3 2 ee 
f he ſtatutes of Queen, Elizabeth cannot be ſet up to 
invaſidate eſtabliſhments ſubſiſting long beſore ſhe was 
born. Therefore, I am clear that the mode and man- 
ner of this election was right. 486% f B 36 
Then as to the right of Lord Hardiwicle under it. 
The election was quite fair; the little miſtake in the 
marking was immediately ſet right, but diſputes ariſ- 
ing on another matter, the congregation was diſſolved. 
be next gugſlion is, as to the remeadꝛꝛʒꝛ: 
I here is no other than what is now applied for, and 
this is the reaſon, of the. court's iſſuing the prerogative 


writ of mandamus. .-, .. + „n ie 

„The laſt gugſlion is, how the mandamus ought to be 
directed. N 11 #3 70 5 25 1 | 12 Nissle 04 * 
The arguments uſed. by the couneil for Lord Hard: 
Wicke are full and ſufficient, that the rule for à nana. 
mus ought to be founded on the merits of the election, 
and not on the declaration of the proctors; therefore 
the mandamus ought to go to the keepers of the ſeal for 
the time being, requiring and commanding them to 
put the ſeal of the univerſity to the inſtrument of his 


| appointment, and the two former parts of the rule 


ed ht to be diſcharged, 148 11 e 
MWllnot, Yates, and A un, Juſtices,, went fully into 


* 


the matter, and concurred with the Chief Juſtice, that 


e to iſſue, Oc. ii een, enn 9 
Per cutiam. Let the rule be drawn up in the manner 


9 # 


110 92 


iſt. Becauſe this bye-law is. beyond their juriſdic- Hilam, 6. Geo, 3. Tie King v.. Spencer, Common Coun- 


cilman of Maid/tone: " ö ; 


' * 14 1 71 . . 
* 


nn M11, 4 l 4108 $443 19) 800 1541 | . 
On a rule to ſhew cauſe, why judgment ſhould not 


be arreſted in this cauſe on.the following eee 


* 1 


That the de law under which the gefendant j uſtißed 
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| hig ene into the office, was: a bad de-at, as it 
re 

| an authority from the charter, and even contrary” 
there q "x0 130 


to, Co « 348 
Ihe charter direQs. the nomination and election : 


them, out 


: : 
pA Fg + © S # 


che principal innerer en the 
-K r in ie anne 


be per letters patent of incorporation. bear date un 


«the. 17th: day of Jane: ziſt Gre. z. and iner per 


— 


„ them. by the name of Mayor; jurats, and rommon- 


ty; to conſiſt of a Mayor, thirteen jorats, (in- 
© ;Aluding the Mayor) and fatty commonteoyneil - 
men. And power is granted to the Mayor, \jurats; * 


and common-council to make. bye- laws,” . 


Aller hearing council on both fides, the ooltrt gave 
their opinion. . th HR 2D 
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| opinions: at | 


F Eaſter, 6 Geo. 3 . 


dict was agreed to be given for the plaintiffs; ſubject 


that by virtue of the ne charter, they are ſo revived ' 


- that in the prefent caſe the corporation was not diſſolv- 


might have co/?s, on. at. 3 H. 7. cap» t9. which enacts, 


1d. From che caſes: cited or alluded-to, 
| Loch Mann , r . power af making lye- | 
laws is by charter We the ſelect body; they do not 
repreſent the whole commu-Maſtnae, and therefore cannot 
"Fame to themſelves what belongs to the body at 
large; but where the power of making bye-laws is in 
the body at large, ſhey may delegate their right to a 
ſelect body, WhO 


come the repreſentative = Fran 
whole community. I am therefore clearly of opinion 
that it is a null and Wi eee 
ilmot, Yates, and Aon, — delivered their 
| large, and clearly concurred with the 
cf Juſtice, 2 n {OI 
* ons. Let the judgment be arreſted. Vide 
Bur. vol. 3, ul 4B27%) ct ND e | 


The Mayer and Commuonalty of Colcheſ- 2 
Executor of William Seaber, his late 


ter v. Seaber, 
Fathers = bs 6.4] 1 J 8 N . 5 
On an action of debt brought on a bond, Ec. a ver- 
to the opinion of the court on the following queſtion: 
whether the preſent corporation could maintain this ac- 
tion? LOSSY IT VVV 
After hearing the council on both ſides, the court 
gave their opinion. e oh la „ 
Lord Mansfield. J am clear on principles of lat, that 
the old corporation was not abſolutely diſſolved and an- 
nihilated, though they had loſt their magiſtracy, and 


as to be entitled to the credits, and liable to the debts 

of ch 9h 4 Jon, Juſt 2 1 
ilmot, Yates, an on, Juſtices, gave their opi- 

nions at large, and | on with the Chief Juſtice, 


1 s 


2 = * 
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ed, and that judgment ought to be for the plaintiffs. 
er curiam, unanimouſly, let the pęſſea be delivered 
to the plaintiffs. Vide Bur. vol. 3. p. 1866. 
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Hilary, 2 . & M. Cone v. Bowles: 


Judgment was given in C. B. for the avowant, and 
damages, and co/?s; and the plaintiff in replevin, 
brought a writ of error in this court, where the judg- 
ment was affirmed. „ 

And now a motion was made, that the avowant 


that the plaintiff ſhall recover cs and damages, 

where the defendant brings a-writ error to delay the 

execution of the judgment. u ab 41 al b 
That the avowant here i 


avowant here is in nature of a plaintiff,” 
and has a judgment of xetern. habend, given, and is 
within the reaſon of that Hatute, becauſe his execu- 
tion is delayed by ſuch aurit 2 errur, as well as the 
judgments obtained by plaintiffs in other actions, and 
ſo conſequently alſo is within the equity of late 3. 


= + 


Jac. cap, 8. which appoiats bail to be given in a writ 
ef error to proſecute. it with effect, and to pay all 
co/is and damages to be awar 
cution. But the 


Rep. vol. 4. Pe. | 1 


9 „ 1 ; +4 * 4 * : N , 

Eaſter, 3 W. & M.  Willdtt'v, Tia. 

' + ry 3 1 ) * AR} 12 1 ® gu 2 *> 4 
Mo. 1 > EET a . 7 541 2 


a Jump. | for money received to the plain- ; 
e juſtiſes as colleQor of aid of 


- 4% 


in th office, was the queſtion on 
motion. And it was urged, that this is not a matter 
concerning his offi 885 or it. m. 0: for money re- 
ceived to his dn es or for the overplus of diſtreſs 


% 
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Per curiam. The deſign of the company in this bye» 


] 
? 
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not returned z and Wheregs an action was broughe by 
prefentriche in. 5 eccijofticat burt a inf 2 conſtable, 


= 
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* s 


7 
1 


not have double cet by fat. 7 Fac. 


303 


and found for him; it was adjudged out of „tat. 7 Fac. 
c. 5. for it does not directiy touch his office. 1 Crs. 


285. Jones 395. "'80 in an action on the caſe for falſe 
preſentment by à conſtable, that the plaintiff's lands 


were in the pariſh of &. it was adjudged, that he could 
auſe the queſ- 


tion Wholly ariſes on the place' where the lands are, 


and not on the duty of the Conſtable. 1 Cro. 467. 

Holt, Chief Juſtice, inclined to that opinion, for | - 
if the action was brought for overplus not returned, 
this does not touch his office, and he does not uſe the 


; latute for bis defence : but becauſe it was certified by 


the judge of aſſize, that it was within the fatute, the 


defendant had #reble'cofs. Fide Med. Rep. vol. 12: p. ö. 


| Athy e c- 


An adminiſtrator brought a writ of error to reverſe 
a Joe againſt þ;m/zlf, but the judgment was af- 
firmed; and a motion was * that he might pay 
coſts 5 becauſe it was his own fault to bring a wr? of 


error to delay the plaintiff, and to put him to charge; 


and where an adminiſtrator is guilty of any wrong or 
injury done, which lies within his own knowledge, 
and which he might prevent, if there is judgment 


againſt him, ee muſt be paie.. | 
Per curiam. By flat. 3 Jace it is enacted, that no exe» 


cution ſhall be ſtaid by writ gf error, unleſs the plain- 


tiff in the /i writ give bail to the plaintiff in the action 


in double the fum recovered, to pay the debts, damages, and 
cofts, if the judgment ſhould be affirmed ; it is always-held 
that an adminiſtrator, who brings a writ of error, ſhal 
not give bail, though he is not exempted by the ſta- 
tute, neither ſhall he pay 6% in this caſe. Vide Mad. 


. 


Rep. vol. 4. p. 244. 


Michaelmas, 5 V. & M. The Maſter, Warden, and 
Company of Cuttlers in Highamfhire, v. Buſkin. 


In debt on a bye law for 40s. penalty, that a cutler 
ſhall keep no more than one apprentice; it was aſſign- 
ed for breach, that the defendant ton and kept two per- 
ſons as apprentices, and ſo did not ſay they were appren- 
tices. | | | 


| law was, to hinder any member from qualifying more 


with him in the exerciſe of the trade 
| this is a ſufficient qualification, thou 


—— 


awarded, with this difference 
tice: where the action is — 


than one at a time; but if he had taken one to live 


ſeven years, 
the party is 


for 


never bound as an apprentice ; and he ſhall have equal 
privileges with one bound. 2] 555355 


The plaintiffs council then moved for 69/7, the ac- 


tion being brought for a ſum certain of 40s. as 4 pe- 


nalty. 1 57 1 192 

Per curiam. That is a ſettled caſe, and co/ts were 
ut by Holt, Chief Juſ- 
l ht by the party aggriev- 
ed, and the penalty certain, he ſhall have cs, becauſe 


the defendant ought to have paid it without ſuit; and 
. when. a penalty is given to the party grieved, it is cer- 


brought by a common informer, he ſhall not; fi 
altogether uncertain, and has no title to the 


tain. to whom payment ought to be made; but where 
or he is 


money till 


bim. ide Mad. Rep. vol. 12. 5. 6. 


1 


for delaying of  exe- | 
r .. aaa hn 
80 5 at «11 ii 7 wow. nib * In an action of treſpaſe, ſeveral treſpaſſes were ſet 4 
but one, which” Was, walking: with 
| * *h 
was removed 
though the damages were ſo ſmall, Jide Mod. Rep. 
vol. 4. P. 378. „ | 


» 
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forth, and the defendant was found not guzlty as: to all 


b * his faet, to the da- 
of 5.5, ahd no more. Ter ick 
is cauſ 7 85 originally in an inſerior court, and 

hither ; and th: court allowed full 60/8, 


N 


A. 


1 9 #» * 
: P * 1 * 5 1 7 
* ja 1 Vs : N ” 1 * 4 4» = £ . 1 by : : 14 * 
, ö | 8 V 1 . 6 N. ö : | ; | 6 f ” 
E | N. C. HA. R eris v. Cat. 
: : 7 ;: +3 4 11 6 „ - hs F ; 


new gjedment\in this 
and it was moved, 


that 


An 
given for the plaintiff, but he had no 

defendant in that action broveng k 25 
court againſt the ſame plaintiff; 
| 2 
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damages, for then it had been in vain to inſert the word 
coſts ; but it was their intention to make a diſtinction 
between the %s and damages. And by the omiſſion 


of the word treble when the: co/?s are ſpoken; of, it is 
apparent it was their intent that the parties ſhould re- 
cover treble damages, but only ſingle che. But not 


allowed. a 


well to the word 6/8, as to the word damages. And 
therefore it was adjudged, that the c ſhould be treble 
allo. Vide Raym. vol. I. p. 19. | ; | 


f , . r * 6 d 9 5 FY Ma 1 5 1 
Hilary, 7 M. z. Chamberlain v. Huetſon or Hemſon. 
See thi, 


under the head Baron and Feme. 
1840 Alichaelmas, 7 M. z. Reynolds v. Ofborns ä 


A mation was made for cis on a verdict in treſpaſs, 
for breaking his cloſe. and his ſoil, and 16. damages 
was given; it was argued, that it was not within „lat. 
22 & 23 Car. 2. c. 9. hich does not extend to volun- 
a my, Mt AY VAL treſdaſſes only; as walking over 

E ound. EL 44118 l > Ban f 
- Rekeby, Juſtice. T remember a, caſe. in C. B. where 


1 vel 400 
* * 1 


8 2141 Kad 15716 THO nn 191122 
a 12 Hilary, 8 . 3. N The King Vo 5 n 
Per curiam. The King ſhall pay c/? amend 


ment, but ſhall not pay 6% for not going to trial; 
but where there is echo, he want pay co/is for 


15 5 
** o 11 91 44 ' 
144. 0 1 1 740 1. 


G a 5 Um . 4 3398888 N 
HHilan, 4 V. 3. Bigland v. Robin. 


Adjudged, that where executors ſue on any. contra of 
their teftator, or for 'any wrong done de btn they ſhall 
pay no co/s, either on a nonſuit or verdict againſt 


nem; ſo wherevet he muſt ſue as executar 51.28 for 
inſtance, an executor brought an action 2 delt on a 
bond que to his beflztor, and the defendane-pleaded - 
Som HW i HRP © TETRA 2 
12 01 : 


4- <wve.-- 
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10 For curiam. The word trebls ſhall be referred as | 
| 


— 1 


; 0 J 5 ö =: * 
s caſe fully ſtated in page 204 of this work, 


„ Ig ro 


” 4 


— — 


— 
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| not within this ſtatute; the intent 


ide Sal «Vi * 1. p. A493 · * 
laus or vexatiousg ſob that it müſt be a Pie 0 . 


payment of the money to bimſelf, via. to the exeeutot 
on which they were at iſſue, and a verdict given againſt 


the plaintiff, yet he paid no ce; but if he had drought 
the money into court, then the plaintiff mult proceed 
at his peril. © Vide Salt. vol. ann 


2 * 
Fi + 


++ Michaelmas, 8 fur g. Blau v. Bry, | *- 


In nation of -tro/paſi quare clauſum fregit, and for 


cutting his corn, and carrying it away; the jury found 


the defendant guilty of all, but carrying away, and the 
ng s council moved jor full cs on fat. 22 & 23 


ar. 2. c. 9. | | | 

_ "Holt, Chief Juſtice. Where the title muſt be claimed 
where the zre/paſs is done, or the title may-come in 

queſtion, there thall be full s. In Stroud's caſe, for 

entering his cloſe, and di ng is turf, full cs were 

allowed; but the judge of aflize, viz. North, Chief 

_ Juſtice, certified, that the freehold came in queſtion, 80 
in judge Eyre's caſe, in an action on the caſe for ſtop. 


Bo ping his way. Adjourn ed. V. ide Salk. vol. 1 . p. 193 2 


©... Hilary, 8 & 9 3. Bellafis v. Burbrichs, © © 
In cab ho: TER | 2 ah 2 Nee a . ES 565 
Aajudged, that where the party aggrieved brings an 
aQtion on a penal Jaw, be ſhall have 49%, if he reco- 
vers; but otherwiſe, if it be brought by a common in- 
former. Vide Raym. vol. I. p. 170. 
Via, 9 M. z. Anonymous 


A motion was m. 


that tne judge of the inferior court ſhould have 2 70 


In an action on the caſe for moniey receiyed_to the 
his privilege i 


tbe Exchequer, whereon' the \plaintiff demurfed; and 


* 


fengant 6, 


eſides, the intent of the faturs, is, to 
on jug 771 


: 
12464730 


demurrer, mehere ihre ade anl., 7 
Rape ul 12 p. 195. to n 10 mines 
49316114. & 200 21 4407 3801 , 


; LEY nd «<<, ads 17 
«63:2 . of 1261 00 oo 2 Opt 8 


813 2 . by; 5 . LILY. $43; 5 
The queſtion in this? ' whether 4 jo Ugment. 
4 ment in 


2291 


n * 


1 2 e Was, W 
given in this cœνö, D. t error on 
| OY 228 Tala 


by 


Treland could be 


that execution 
who was here in 


had been taken out in 
England. 


"Chief J% 


ere, mu 
8 90 into a foreign country, the original judgment 


being given in Ireland. Would you execute a judgment 
by piece- meals? Shall you execute an acceſſary part 
ol a Judgment, when the principal judgment cannot. be 
executed hefe? 
Rokeby, 1 


he origin dane 


which was given here, be put in execution there. 


Chief Juſtice. 
40 ſet aſide, and let a 5 72 


he has en Sc. 


42¹. 


e 


Hilary, 12 3 3. Gram v. Beih. 


Per curiam. The reaſon why an executor, being de- 
fendant, or plaintiff on a nonſuit, ſhall pay no 69%, is, 
becauſe the ſuit being in auter droit, he may well be 
thought miſconuſant of the truth of the cauſe of ac- 
tion. Vide h Rep. val. 1 12. p. 110. 


ae, 12 1 3. The King v. The Inhabitants of thy 
= ping Revo | 


Pr f curiam. If a new trial be granted * inegtler- | 
ty, — ſhall be no co/fs paid for it; but if a defence is 


made, it may help the irregularity. If a new 5 — 
on the merits of the cauſe, there muſt be 616. Fi 
Mad. n 12. . 370. | 


— 


Egſer, 12 W. 3. Hier; v. muri. He 


In an action of treſpaſs quare clauſum fregit, for an 4. 
fault, battery, and LEE and for diſturbing of him in 


40s. and the court was moved to have full c/s, be- 
and diſturbance of the quiet poſſcſhon. 


otherwiſe ; an do not remember ſuch a motion 
have been made. 

Gould, Juſtice, ſaid, that he had moved ſuch a mo- 
tion, as to the peaceable poſſeſſion, in this court, but 
it was denied him. T8 mote PN Was ee 


n P. 566. 
Michadimas, 12 1. 5 The Xing * Pops 


- Holt, Chief Juſtice. When proteedi ings M0, ſet 
aſide for irregularity, there ſhall a be Fol | Vide 


Mod. Rep, vel! 12. FE 435. 
2 13 W. 1 : | Ballard v. Gerard. 


Fd, Obie leere. The defeat ſhall have 0 6 


on Juden nt for him N rrer in Mt 
Mad, 5. vol. 12. p. 0 POO 


* 
. 


Fh, 13 . 5. nite” 4 ; 


Halt, Chicf-Juſtice. The late fature os the Dy 
fendants %, not extend to N for 

on demurrer, , to a plea in 9 * 
vol. 12. p. 523. 


5 * 
* N 5 8 * Wh 
* # + % 


© Ln 


* N e 


e e are" Tri n Wa WOW 


me. If on notice of. trial, the efendant 
9880 hi ins 0h. mics of and d his 
witneſſes before that notice is dountermanded, on afh- 
L thereof, and motion, he ſhall have ſuch cofts as 
t he maſter ſhall tax. Vide Mod. __ vol. 12. p. 560, 


26 
% [4 


4 


his quiet poſſeſſion, &c. on not guilty pleaded, a general 
verdict was given for the plaintiff, and damages under 


cauſe the defendant was found guilty of a wounding, 


2 
1 ade 
* $ 4% 
. 
* s EX 
* * 


* . — 


executed in Piglina for the coſts ?. Far 5 
the party) 


Ice. Whatever judgment the. 8 gives 
e executed in Ireland: here can be no 1% 


Execution muſt follow the nature 
and this court is to ſend a man- 


Lam of opinion that this — PLN | 
rſedeas ys becauſe 


yo PREP. 


Holt, Chief Juſtice. The praQice has been gow "| 
0 


* 
— 


| ſequential damage. 
| | tered with a blank for ces, which the court were of- 


| 
3 A 
3 i 


addi 13 V. . e 1 quae Ve. 


' Am aRion- of tre if was Pronght i in a: Inferior | 
court, and the KLE, removed the cauſe by habeas 
corpus into this court, And on not guilty: pleaded, a 
verdict was given for the plaintiff; and 129 damsges. 8 
And the court was moved for full cots, becaule this 


cauſe being removed by habeas 8 * of an inferior 
court, was not within fr 22. ar. 2. Cc. 9. and 
ſo it was held by Nertbey and * 2 5 ers, to be the 


courſe on actions removed out of a wry che ea, and 
other N go courts. And ſo it Was ruled here. Vide 


Fee: vols 1. p. 395. 
 Michaelmas, 13 7. 3. Baſe v. Firmens | 


\ See this caſe fully ta ed in a 242 K this work 
under the head Bonds, e 2 


\ 


= 5 1 vow. Brown v. hben ni Wi fe. 


| In an aRion on the caſe foi words ſpa of t wife. 
whereby the N . his cuſt nds ſake, a ver⸗ | 
dict under 40s, damages. given; the queſtion was 


whether there ſhould be more 6% than damages? * 

it was ſaid, this was not damages for t moni, | but 

for the conſequ ntial damages; which, it was: urge 
was not within the ſtatute; and it was ſaid to 

been adjudged, that in an action brought by the 59 
' ter, for battery of his ſervant, he ſhall not, be held. 
lower in offs by reaſon of the lowneſs of damages; 

and ſo it was ſaid for flandering a man's title; "od the 
court agreed to the diyerſity between actions 

words actionable in themſelves, and by reaſon of ro 
And here the judgment was en- 


fended at, for it could not be filled _ Vide Mod. 
| "ey vol. 7. P. 129. Raym. vol. 2. pe 15 9 


Lale, 1 Am, The King v. — 
FT he FH wit indicted for a 


7 


i treſpaſ 7, 7 and ao 


for a riot; and on not guilty 7 5 rl it Was re moves 
into this court by certiorari, and t ed c Wen 
before the maſter who taxed the fs; ant 1 he court 
was moved that he might * fo the ma again, i 
| that the proſecutor might be confidered in t uf of 5 | 
his charges below, ke maſter having on taxe d oft 

in reſpect to the char es ſince t g cert; 5: 


Per curiam. The maſter ought not 1 onlider t 

| oo. es below, but only on the certiorari 5 ne the 5 
en it was moved to aggravate the | ne, | but at ; 

was ran fince the party-had. been: the m 

and if he inſiſted on it, the court We ſet 38 

ry: taxed. | Haden vol. 3˙ 5 „106. 


Trinity, 1 Ain. N, Queen „ 


"Pays curiam. An information tried at the bar, 
withſtandin the late ſtatute of n 915 Againſt the 
r iato a * | 


proſecutor ;*for that ſays, the pa 
cognizance of 20/7. and that the pare mal f ave a ſcire 
be too imall ” in 


9 2 thereupon, but 20 l. woul 
the caſe of 2 10 at bar. Lide Md. Add. Rep. bol. . 47. 


, 1 Ann. Snitch v. Walter and tots, 


infor taking af catile ar a E ets 
| at they took them at a pl 
called F. ab bſque hoc, 


5g z — 


i 


that ey took them 4 4 
plaintiff” bet in Se and th 


po ehe 
couneil moved * Eh, 2065 4 here 1 Ee _— | 
Haſop v. Chapli Gro, Tac. 9 70 Kade 
— after e 10 150 5 5 
have 6 frer ſeve| Bons 
vered Weir AY ale 4 ol 7 a 4 


Cr. Cats 2 IF V. 58 
Per curium. "The e in this Lale 6 have 


| * becauſe. the plaintiff is not barred from having 
| another r and driven to his writ of /zcond de- 


| 41 


liverance; ; 


306 _ Colts, 


kverance.; but notwithſtanding. this confeſſion, and [ damages of delay of execution, and co/ts of ſuit on the 
the abatement of this writ, he may have a new reple- | ſtatute are very different, and to be aſſeſſed by diffe- 
vin. But it had been otherwiſe, if he had been barred, | rent meaſures, and the ſtatute only gives cos of ſuit. 
from having another writ of replevin, by this. aun the bail, &c. Therefore this is error. Vide © 
And if iſſue had been joined on the place of taking, od. Rep. vol. 6. p. 157. WAS | 3 


and found for the defendants, they would have had od ag | 5 who | 
Trinity, 3 Ann. Jenlins and Wife v. Plumbe. 


coſts. Therefore ces were denied by the whole court. 
ide Raym. vol 2. p. 788. een W EETTON 


l 


* Michaelmas, 1 Ann. Dr. Watſon's Caſe. | , 8ee this caſe in page 208 of this work, under the 


Per curiam, An adminiſtrator ſhall pay co/ts for not 12 ok os th W 
: 3 | 7 The court having taken time till this term to conſi- 
Soing to trial. Vide Mod: Rep. vol. Tp jo ih, | = of = 2541 dec 35 N that the defſen- 
3 r ant ought to have co/fs; on this ground aſſigned by 
Michaelmas, 1 Ann. Goodwin v. Hiltons Halt, Chief Juſtice, that if the plaintiff, having mar. 
Per avian An exertor hll pay cps for wt going F. d is execs had prdred, ae he might have dans, 
on to trial. ad. Rep. vol. 7. p. 97. tor, _ he had 88 N My 0 had been 
1353" 1 n I 2 good payment and diſcharge of the firſt debt; and 7. 
Eaſter, 2 Ann. Elwes, Executrix of Etwes v. Mocata· F. would now become i Rte bb the plainti by af. 
2 os tract in the plaintiff's time, viz. the appointment; 

. The plaintiff brought an indebitatus afſump/it for mo- and he in that caſe might bring an D's Op affumpſet 
nies received after the death of the teſtator by the de. 2 gainſt J. S. for ſo much money received to his uſe 4 
3 to the = of F oy Lac Ly 64 executor : and here, though the defendant received the 
AR ſure L pri a . len Ty 5 onju f * } money without any previous appointment of the plain= 
Por 1 0 ed 1 N. A win py a ry 15 th wy tiff, yet the plaintiff, by bringing his action, having 
5 mov J 5 oy oe, 13 Pas p mw G 85 aſſented to the receipt, it amounts to an appointment, 

e permitted 10 proceed. And i Fent. 109: Co. Gare | and a diſcharge of the firſt debtor, and makes a con- 
219. Athey v. Heard were cited; where an adminiſtta- trag between the defendant and bim: and here the 
785 arte uited 10 vr yk 71 by rl on Q de plaintiff need not have named himſelf executor, it be- 
180 7, q Wien way hy e nere ne might. ing a contract with himſelf; his ſaying it was to his 

5. Yb ay oy | 1 DM vg h fav ot hae ithout | uſe as executor, is true, and therefore no harm, but 

e N n zrover, me might nahe ſued Without rather better, for it ſhews how the right came; for if 
naming herſelf executrix, if the goods were once in he had been an adminiſtrator inſtead of an executor 
her potirtion ; but Kern in this caſe, for theſe | ang declared as ſuch, aud recovered, and then, admi- 
debts 171 not _ 25 1 5 | niftration had been revoked, the defendant would 

Note, In another action between the ſame parties, the, | have been relievable by the writ of audita querela. 
plaintiff 25 25 for ou * to trial according to And it is a true rule, that where tne executor, need 
or eggs: ide Raym. vol. 2. P. 865. not name himſelf, he ſhall pay ces on a nonſuit, 
OE © I and the naming himſelf executor-ſhall not exempt him 
Trinity, 2 Ann. Garland v. Extend or Exton. from it: and where an executor recovers ina caſe. in 


2 . which he need not name himſelf executor, and dies in- 
The defendant, having leaded in abatement, the teſtate, or makes an executor, who will not prove the 
plaintiff demurred, and judgment was given for the | will. As to the firſt teſtator's_ goods, his executor or 
defendant; when the court was moved to have 92/1 on | adminiſtrator, and not the adminiſtrator de bonis nan 
ſlate 8 & 9 V. z. but it was denied, for the udgment | c. and though here the executor ſhould bring the ac 
in this caſe is not given on the merits, but that the bill | tion in his own name, yet the debts recovered, are al- 
be quaſhed; and the ſtatute only meant to give co/?s, where | fers in his hands. If an executor lives at London, and. 
the merits of the cauſe was determined on the demur- goods, which the teſtator died poſſeſſed of are at Brij- 
Ter. If jud ment had been for the plaintiff on this de- tol, yet the executor has ſuch an immediate poſſeſſion 
murrer, it had not been final, but only a re/þondeas | of them, that he may maintain rover for them in bis 
ouſter, and the plaintiff could have had no ffs by the own name againſt any converter of them, and the da= 
ſtatute, which therefore ought to have the ſame expoſi- mages recovered ſhall be aſſets. in his hands; but if he 


tion as to the defendant, . Vide Salk. vol. 1. p. 194+ | goes not recover ſo much in damages as the goods were. 
Raym. vol. 2. p. 992. \ r oh 
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really worth, and that happens not through any fault 
| 416 8 3 of his, he ſhall anſwer for no more than he recovers; 
Miahaelmas, 2 Ann. Garden v. Exon © and if the goods are periſhable, and before any default 
| We | in him to preſerve them, or ſell them at due value, 
Per cur. There ſhall be no cas for a defendant on | they ate impaired, he ſhall not anſwer for the firlt va- - 
a judgment on demurrer to a plea in abatement, for the lue, but ſhall give that matter in evidence to diſcharge 
ſtatute is to be intended only of a judgment on demurrer, | himſelf : but 15 perſon takes goods out of his poſſel- 
on the merits of the caſe; for if there were judgment ſion, he muſt ſue them that took them, to have an op- | 
of reſpongeas ouſter for the plaintiff, he ſhould have no rtunity from diſcharging himſelf of anſwering more | 
coſts, and the caſe of Thomas v. Loyd was cited, where in aſſets than he recovers : ſo if an executor will omit | 
oe Om had been reſolved before. Vide. Mod. Rep. | to ſell the goods at a good price, and after they are 
vol. ©. p. 88. | Hay 2M > en e I taken from him, there the. value of the goods ſhall be | 
17 Eh Fr 5 an e eee e, NY aſſets 4 or Ange, and thy Nc 1 1 there | 
Hi. nn. Funſpatu v. Morriſon. © was a deſault in him. And in this caſe, if the receipt 
CE t SN | _ a was by the defendant after the plaintiff's marriage 
On a judgment given in C. B. on a. ſcire facias, on a | with the executrix, the huſband alone ſhould have f 
recognizance by bail on a writ of error, that the origi= brought the action; but if the receipt was in the ! 
nal plaintiff ſhould have execution on the recognizance, and | wife's: time, before the marriage, the huſband and | 
recover his damages, which he had ſuſtained by occaſion | wife ought to join in the action. Vide Mad. Rep. vol. F 
of the delay of execution; and the exception taken was, | 6.p. 18%. OE DE . 
1 _ oy court had 2 N to * damages for de- ns 3 1 | 
ec but the uld give | of : 3 | 2 
: 8 * I. 1 Poe d i mem Jar: epic of | Trinity, 5 Amt. Andrews v. Stroud. 
} | Per curiam. Datages . include ffs, which Per curiam. Where the plaintiff in error is nonſuited, t 
1 word cofts properly ſighifes ct of tut, ang delay of | or where jadgment is affirmed, or a diſcontinuance, y 
i. execution is properly damage, viz. the being ſo-long | there cafe ſhall be allowed, but no cat where he is P 
"oh out of his money, which the court uſed. formerly to -barred;' Vide Med. Rep. vol. 11. p. 8. 0 
Fn aſſeſs, by allowing the party the lawful _intereft; ſ br oor OT ons t 
#8 en 15.8) 2104.27 ene 99). een ; 
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eas os © 


Eafter, 6 dun. Kendall v. John. | 


ormerly no ct were given at common law, in any 
2 cis are now given in real actions, 
nor in a quare impedit, and till of late, no co/s were 
wen on 2 ſci. face and a probibition, and yet it was 
never attempted t form an action on the caſe for 
thoſe co/ts, by calling of them by the of d 


mages. Jide Forteſeue, p. 116. . 
5 Ain. The Queen v. Danvers, 


On an information againſt Danvers and others, at 


the aſſizes the defendant was acquitted, and the reſt 
found guilty z and though the judge did not certify a 


obable cauſe, yet it was held, that the proſecutor - 
wa not liable to. ay this defendant his cofts, - becauſe 


till gat. 8 & 9 N. 3. the plaintiff never paid ces in 


any action, if but one defendant was found guilty; - 


frat. 4 & 5 N. M. c. 18. cannot be intended to ma 


3 otherwiſe liable, than as plaintiffs were 


fore in other actions. Vide Salk. vol. 1. p. 194 


* 


Trinity, 6 Ann. , Modely and Wife Executors v. York. © 


In an action of afſum ö 
money received after the death of the teſtator, if the 
executor is nonſuited, he ſhall pay s for the law 
gave this privilege to executors, of not paying ct, 


only whete the cauſe of action 'accrued in tne defen- 


dant's life-time ; and there, becauſe it could not be 
ſuppoſed the executor was conuſant, or privy to the 


brought by an executor, for 


- 


act of the teſtator. Vide Mod. Rep. vol. 11. p. 135. 


| | Eaſter, 7 Ann. Buſhell v, Haynes, 
See this caſe fully ſtated in page 185 of this work, 
under the head Barl-bond, 
| Michaelmas, 7 Ann. Butler v. Cogent. | 
The court was moved to have full % in an action 
of treſpaſs, among other things, for breaking his lock on 
bis gate; and 2 Vent. 215. and 3 Mod. 39. were cited. 


4 


er curiam. Had it been for taking away the lock, 


he let 26.6 eral: 


full co/?s 

Powell, 
paſs in order to try the title; and where the freehold 
comes in queſtion, there it is held full cg ſhall be gi- 


uſtice. But this ſeems to 


1 have been given. 


ven: but where the freehold does not come in queſtion, 


there ſhall be no more 4 than damages. But if the 


Judge certifies the treſpaſs to be voluntary and mali- 


cious, there the c, are to be full, by fat. 22 & 23 Car. 
2, 


P. 198. 
 Michaelmas, 8 dun- ones v. NI n. 


In an action brought by an adminiſtrator, he de- 


clared on two counts; one on a promiſe to the inteſ- 
tate in his life-time, and the other on a promiſe to 
the plaintiff himſelf, and names himſelf adminiſtrator 
in both, and on the trial the plaintiff was nonſuited ; 
and the Hum was, whether he ſhould pay %s? 
uſtice, Holt abſent, faid, that theſe. two. 
counts could not be joined ; and if an intire judgment 
had been given, judgment might have been arreſted, 
But it is a queſtion, whether it might not have been 
made good, by taking j | | 
But in this caſe the plaintiff muſt pay cots, becauſe 
the nonſuit to the whole; and it was ſo ruled 
Powell, Powys, and Gould, Juſtices. Vide Mod. 
vol. 11. p. 256, Ne e e t 


Trinity, 10 Aun. Player v. Band. 
Reſolved, that in an action of debt on a bond, though 
the money be tendered before the action is brought, 
which is refuſed, that yet the plaintiff muſt have 60% 8. 
For the latute for the amendment of the law gives the 
court no juriſdiction till after the action is brought, and 
therefore they cannot take notice of à tender before: 


wo 


on 9. but it was adjourned to ſee if the judge who 
tried the cauſe would certify. Vide Mod. Rep. vol. 11. 


— 


udgment on one count only. 


4 


| \ | 
Cos - 
5 98 o 


| beſides, it was ſaid by Powell, J. and not contradicted, 


| 


? 
name a» | 
«<8 $444 g * D +: F 


| to pay offs. 


ö 


| 


under the head Conſtable, 


pA 


þ 


16 
plante 4 


39. ent. 4 
After hearing council on both 


4 
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that the /fatute enabled the defendant to plead pay- 
ment, or to bring the money into court; but not to 


plead. tender, refuſal, and uncore prift i. e. till ready. 


Vide Mod. Rep. vol. 10. p. 26. 


\ | Eaſter, 12 Anne. Manners v. Pern. 


The univerſity of Cambridge having the laſt term 
claimed conuſance of pleas, the plaintiff now moved the 


0 
court, that the 4 Kew might pay all the 60% for all 


motions about that conaſance. . 

But the court rejected the motion; for they knew 
no precedent, nor ſaw any reaſon, that becauſe a 
third perſon claimed conuſance of pleas, and is refuſed, 


that therefore the defendant ſhould pay the plaintiff's 


cofts. * | | 
Beſides, in this caſe, the defendant by imparling 


had as far as lay in him, ſhewn himſelf deſirous of ha- 


ving the cauſe tried in this court, | | 
Add to all this, that the motion was by no means 
without foundation; for the univerſity only came a 


moment too late. Vide Mod. Rep. vol. 10. p. 156. 


5 Michaelmas, Gees Clerk v. Lee. 


See this caſe fully ſtated in 
under the head Attorney. 


, 3 Geo. The King v. Powell & al. 


A rule for the proſecugor of an information in na- 
ture of a quo warranto, to pay ceſis for not going on 
to trial, was moved to be diſcharged. / 

Per curiam. In the caſe of the King., there can be 
no aches; but a ſubje&t in theſe proſecutions ſhall 
pay co/is as in common actions; executors and admini- 
{trators ſhall pay /s for not going on to trial. Rule 
Vide Strange, vol. I» p. 33. | 


| Eafter, 3 Geo. The King ve Poland. 
The court was moved for treble co/fs againſt the 


page 143 of this work, 


; proſecutor of an indictment againſt the defendant for 


uſing the trade of a glover, on an affidavit,” that he 
was a ſoldier, and diſbanded on the. peace of. Ry- 
fwicke, by virtue of fat. 10 & 11 J. z. c. 1. which. 
enacts, *©* that the ſoldiers time ſhall be taken as if 
actually ſerved, and if they be indicted, they ſhall be 
acquitted on the general iſſue, - and recover treble 
_ Vide Strange, vol, I, P. 49. 


Eaſur, 5 Geo. Hudſon and Wife v. Io. 
See this caſe fully ſtated in page 279 of this work, 
Trinity, 5 Geo. | Anderſon v. Buckton. 


5 for the entry of diſeaſed cattle into the 
cloſe, whereby the plaintiff's cattle were in- 


fected, and a verdict for the plaintiff for 20 . 


It was moved to allow the plaintiff his full coſts, - 


on account of the ſpecial damages alledged and pur 


in iſſue, and which would have ſubſiſted of itſelf 


as a diftin cauſe of action, and the plaintiff ought 


not to be puniſhed for Joſaing it with the treſpaſs, 
to avoid vexation. And Cre. Car. 163, 307. 3 Mod. 

2 Vent. 48. Cro. Car. 141. ap. 487. were cited. 
fre ides, Pratt, Chief 
Juſtice, Powys: and © Forteſtue, Juſtices, were for full 
coſts, becauſe. the conſequential damage is a matter for 
which the plaintiff might have had a diſtin ſatisfac- 
tion. Therefore the plaintiff had full cots in this 
action. Vide Strange, vol. 1. p. 192. | 


k 25 Tyinity, 5 Geo. Bellnw v. Humer. n 


On a ſets fac. againſt an executor, execution was 
awarded, and then the record went on with a con- 
atum eſt etiam i. e. it 1s confidered alſo, that the 
plaintiff ſhould have co/ts. It Was admitied that ſtat. 
8& g NV. . e. 10, which gives coſts on a. ſci. Fac. does 
Ee. a 4 JjJCͤ 9 nl 


„„ 


126.05 0 nge and the er doe! ce juagipett" | | Efie G for dune," m pe | 


not extend to executo rn nn ein £ 
for coſts was court hou Bux theo it came querion: ir Senne lan Sip; brovyht* "an actmenr"aguiit 


hether the court-ſhould reverſe the whole judgment, „ dir enen on | | 
—_— as CIS s; aid the exeEcutor's 555 in-. | foveral per ns h n — — 
fiſted to have it reverſed in the whole, for that it Was 1 * Po try whe . —.— 1 wi Ag! 
one intire judgment, on which they could not have * 7 — * pm PI NEW — os ——— | 
ſeveral executions. In Cv. El. 162. there wers damages | Plant way net united z and paid th ea" ro ons of: 
85 | the defenddiits, Who(Wa#Swhis ines ted; and on mo 


a 
1 
5 


iven to the crown in a guare impedit. and the juc de p yore 
Sel Ole 19 So is 1 Leon. 149. len 74. 1 1 hag” P _ 38 L 6 
ONE defendant dies, and judgment is . or the ot oy efen a Fm Ps oh 
it muft be intirely reverſed, „ ci | | e e nan e ee Ve 
U 775 8h 4 PE 9 |. -111 Eefery 9: Ga.: ragmen 4 4 1) 
, d 04 Jeet 2d 42g. ad 
Per curiam. Confideratum eff e 1 does A eee 


. 


kk +. 5 


it at all. If a man declares for two' ten pounds, it is 4 15 I apy Oh 8 
the ſame thing whether judgment be intite for 20 L or V error brought _ e Exobequer Chantber, taut Jadg- 
ſeveral ren 10 4. eee ee e b athrmed 5 _ ee _—_— 3 
In Hil. 7. Geo, without farther argument, the judg- 1 N a Jr facias r: ch. _— h ew - 2 hy 
ment was reverſed as to coſts, and, affirmed ar to the ine ceray of pro eee N Yo od that 
reſt, on the authority of Green Ve Watler: Hil. i3 F A 22 24; 3 55 og — fg 
„ 3. and adjudged in this court. Trim. 2 Ann. on 5 . _ A nos Fo 7 pe BD OT ICED 
error out of Ireland, it was. reverſed” as to the ctr. © | : 1915 1 S-- f * h Pe , wang Ee 
1d affirmed as to the reſt. Vide Strange, vol. 1. © id not ſet forth what became of the caſe in the Ex- 
” 188 | cheguer Chamber, i. es it did not ſhew that the inen 
* 85 „ ment was affirmed; for if it was not, then the plainti 


, 


e „ 5 r 1H Ros fo foi al - 
Hilary, 6 Gee. The Archbiſhop of Dublin v. The Dean Per curiam. It is true, an action of debt on the ori- 
I Dublin. | | ginal judgment, or on a recognizance, may be laid in 

( g any county, but a ſcire facies muſt always go into that 
The defendant in a 8 17 1 in Parr,” 4 won execution an the original judgment 
Ireland, which was affirmed in B. R. there, and came | e e 
over hither by a defeQive it of error, which was 5 ANGER, wn woe: Jonas: pe m—_ as 
quaſhed; and now the queſtioh Was, whether the de- etore, 0 hn that it did not ſet. forth t became 
fendant in error ſhould have 6%? there being none | - the cau & in the Exchequer Chamber, and 8 
given in the courts below, either on the principal the plaintiff e this See ein 
judgment or the affirmance. This matter was ad- what 8 of the judgment removed by this Writ 0 
journed for the conſideration of the colirt : and in Tri= | 77975 s | it F e —_—_ bay oy o 
nity 6 Geo. Pratt, Chief Juſtice, delivered the opinion 100 Na 4 Wn affirmed ig * Dan 

5 of _ 3 that co/ts ſhould be paid. Vide — vel. | TE FN 


— 


— 
* Ss * ” 


— — wy 


Net Hilary, 10 Geo. Crundell v. Bodily: - . 


72 50 | _ | ! | In g2&4ment, the defendant had a verdi& and judg- 
On trial of the iſſue, a caſe was made and after- ment, and coſis taxed; on which the pfaintiff brought - 
wards argued in court, but the fact not being ſuffici- a writ of error in the Exchequer Chamber, aud pending 
ently ſtated, ſo as the court could give judgment ac- | ſuch writ, he brought àa new ejectment; and the de- 
cording to the juſtice of the cauſe, it was recommend=- fendant's council moved, that the plaintiff might not 
ed to the parties, and eee they agreed to go to proceed on this ejectment till he had paid the coſts of 
a new trial; where the plaintiff was nonſuited. And | the firſt ſuit," Wr 
now the queſtion was about the 6%, whether the“ After hearing council on both ſides, the court gave 
maſter ſhould tax the common cis of a nonſuit, or | their opinion. 2 F 
take into his conſideration all the former proceedings. Per curiam. It is hard the defendarit ſhould be doubly 
And on a motion for the court's direction to the maſ- | -vexed, by the proceedings on the writ of error, and 
ter, it was ordered, that he ſhould tax the defendant | .a}fo by a new ejectment, therefore let a rote be f ade, 
his co/?s on the whole, as well with relation to the | that if the plaintiff ſhould proceed on the ejectment, 
firſt trial as the laſt, Vide Stra. vol. 1. p. 300. he ſhall pay the co/ts of the fr action, otherwiſe he 
. | 1 | ſhall od proceed on the ſecond. Yide Mod; Rep. vol. 8. 
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Bafter, 6 Gee. Davila v. Herring. 
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Trinity, 6 Ge. Shadford v. Houſm. 


The court ordered , for not going on to execute 


writ of enquiry, as they uſed to do for not going on 
trial. 2 Stra. vol. 1. Nie 992 e ben 


. 11894 21 £4 1 * [ N 
a 7 TY v2 1 * 5 1 . * 
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| Eqfeer, 11 Gen. Clark v. Oben. 
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Eaſter, 7 Geo. Cutler v. Godin. | 725. damages; and it was moved to have full-co/ts.0n 


fuſed on conſideration, and, the plaintiff, had no more 
cofts than damages. Yide Stra. vol. f. p. G, 


> 


22222 nag fon” Perc pr = 
r — 


— — —— — — . 


In error on a judgment in C. B on ſeveral:promiſes, 
on the inquiry damages were given ſeparately, an 
Vor the damages and coſis to the amount of 20 4. and then 
the plaintift releaſes the damages to two of the counts, 
and bas judgment for the \ reſidue, with -increaſed- | ....\\._ +... watt? e 2 
CM e TOR þ n an action on the caſe for words; on a verdia fo 

It was objeRed, that the 20 5. co/fs given by the ju-- | the plaintiff, and one 7 0. damages, W % 
ry went to the whole, whereas by thereleaſe the plain- It was infiſted by the defendant's conpeil; that under 
tiff confeſſes he has a cauſe of action but as to part, | ſtat. 22 U 23 Car. 2. cab. 2. the plaintiff was entitled 
dah Et x I do no more coſtr than ee and this Being a perſs 

Per curiam. All. the. precedents are ſo; the jury nal action, and the jury having en Vc T's ORBIEe, 


2 * 
& * 
: SHE * 


— LD 
— 8 


p 53 10 
4 4 


. 
1 

4 

* 
„ 


* 


give the ſame coſis in all caſes, and if the defendant is the plaintiff ſhall have no More . F Ni 
put to any particulrexpence as to the bad count, the | Pen curiam. If the fac? that \eomes'uhder the verunm q 
court can make him an allowance in the ingreaſed cos | etiam, is only laid in aggravation f Nr To we 00 
2 | 0: The judgment was therefore armed. the words dre the git of che a Gion, then the Plainriff 7 

Vid Stra. vol, 1. p. 420, ; "1 | can have no more ce than damages; but if it be laid 

"I | F- 2 | . ' as 

” E 7 : 
2 q | | 
2 3 


1 
1 4 Gn fat, * which 8 ache. might be TE 55 


, e ſhall, recover full 68%. 5 | 
rough, | in 52 55 Term. 12 Ces. gave full coſts for 
Napa v1 N 2 * . _— | yy 6 


1 


anden 17 0. Wii: 4 buli. ws. 1 


| trror brought on 2 _ judgment in Cab | 
509. Fu % Ferre reverſe, d, and adjudged, that the « 
plainti in error ſhould recover his debt and caſts as 

he would have done below. Yide Mad. "_ vol. 8. p. | 


- „ 
315. 19 1 — : 2 
vt - © % * . 


F IS 4.4 ** . 


ile, 11 Gros” Comper'v. Glngers | * 


$2? ob 11 , * 


On a writ of error * bt by. one on a 1 3 IR | 
againſt two of C. B. which writ was quaſhed, the 
defendant in error moved for £o/ts, as if the judgment 
had been affirmed, i 

Per curiam. Let the defendant have coſts, as if the 
judgment had been' W AF de A e 8. p a 
377 1310 . | 


+: + % 


Adee 11 5 Weldon v. eee 


On a writ if error brought in this court, on ajudg- 
ment in C. BY om a ſci. fac againſt pledges, in a plaint 
in replevin, removed there from the county court. 

Per curiam. Sci.  facias's have been oſten amended, 
however, in this caſe, let the plaintiff diſcontinue on 
payiveny Wehle ow Med. * wan 8. Lo 3th. del 


8 


Hilary, 10 Gem Poe. v. Clipe,” I 5 25 hb | 


The plaintiff brought an action of debt on a bond as 
executor, and on oyer, it appeared to be conditioned, | 
that the defendant ſhould not hunt in any of the lands 
of the teſtator ; and in the replication. a breach /was | 
aſligned, by a hunting i in the time of the executor, and 
a verdict for the defendant. | 

And now the court was moyed for 2 becauſe the 
hunting which was the cauſe of aQion, aroſe in the 
time of the executor, and was a matter within his 
knowledge. And 6 Mod. 91. 181, 1 Vent. 92. were cited. 

Per curiam. The caſes are only where he need not 
declare as executor, and ſo was Baller v. Delander, 
Trinity, 1 Geo. But here the bond 9700 the cauſe of 
action, and he Was obli 2 to decl are as executor. 


1. therefore NT deni . A e . 1. 
P. ref 4 7 EEE q | 


A 
8 — 


— — SC. ae ao This SIE. 


* A — a 9 


Allahs, 12 G. Garter v. | Fiſh. ah | 


Thedecliration being for words ſpoke; btabodefons | 
dant, and 14. damages ; z It was l 

coſts" on the followin authorities. Salli. 206. Cro. Car. 
140. Salt, 642, Cre. Car. 163. 307. And this term 
the Chief uſtice delivered the opinion of the court, 
that the plaintiff ſhould haye full 40/8, becauſe this 
was not laid as an ee * as a diſtinct fact; 
he ſpoke the words, and procured him to be carried 
: ct INI: PS ranges vol. 1. p. 645. . 


25 
++ 


2 LW 


Michaela, 12 Gat. Piclingin v. Pulk. 


A writ of etr3r was brought on a jud ment in G. B. 
in an action brought there by a feme. ſole: to the ſtire 
Faras guare executio nous; the plaintiff in error. pleaded 
in abatement, that the defendant. in error was married 
lince che jullgment, and before the iſſuing of the ſcire 
facias, © On this. the: (defendant j in errars cuuncil movy- 
ed to quaſh their own cire facias, and the council on 
the N fide inſiſted on /s. 

Per curiam. It id the fame in a ſcire facius as in an 
action where if yi you plead in Eg and the plain- 
tiff's it is abated; he pays no off. Had there been 
no. plea in abatement, and the had moved to 
quaſh his own. viricy. we would parry made bim pay 


egit. The fit here 
r IT gd fe 


for deset 8 Fs wall, and 
"thereon wit 


term for full |] 


mein 5 ec 00 0 us 


— RG _ 


py 920 528 * 
| 9 115 r 982 4 Wy vid} 99128 2728 7 1 


132 iz _ 
TA its A 


juſtified for a way. The plainti ee Ne vis 


in which they were at iſſue, 410 wit Jury. find YA t 0 


plaintiff on both iſſues, wy d. L. ; NON 


certificate, it appearin 


the T 1 * 
l Was in queſtion. . Serange, My 2, „ 1 


. Mi chaelmas, I 3 Gin. | * Sutton \ V. Bo. 
The court gave cas for not going on 
writ of enquiry according to notice; To 
as reaſonable, as in the 8 of a tral 
we 3 2 ' Aa 2 v. Vina. 
- The plaintiff brought an aQion of teſpals, "LY 


wal. 2. p. 728. 


hi broke the cloſe, againſt, the defendant. for enteting his 


cloſe, and trampling, uw under 7090 a hay rick, and — 
plaintiff had a verdict. and damages under 40 f. the 
court was now moved for. full.coſts, for that this he ring 
an action brought for a treſpaſs, and ſpoil, committ 
by the defendant on a bay-rick, "which. is a charge ſe- 
vered, is not within fat. 22 & 23 Car. 2, and for 
this Ram. 244, 247. Salk. 208. 3 Mod. 3. were cited. 

Per curiam. The authorities ſeem to run, that a 
treſpaſs being laid to be committed on a chatte ſevered, 
the plaintiff is intitled to full coſts ; but, in this caſe, 
they doubted on the laſt objection, that the chattel 
was not deſcribed. Vide TO rey p. 42. 


Hilary, 2 Geo, 2, Baldwin v. Argan. . 


The plaintiff out of the penalty of a recognizance 
of bail, levied not only the money received, but ſame 
coſts, not included in the judgment, but. fuch- a 
had really been put to: and on motion it Ra 
that though equitable coſts may be levied out of the 
puny of a bond, yet it was too hard to ſuffer it to 
e done againſt the hail, and ſo the Ds money 
was ordered to be returned, 4 e Mt 2. 


1 . 14 | Þ $651 


k 7 5 * 


ales 4 Gs. wo, TY V. ! Gadd", . or by 
Per curiam. Where: an amendment of a wit 5 
error is prayed, on ſtatutt' 5 Geo. tap. 13 

be without + coſts; but if the prayer be ale to! 0 
the aſſignment of errors, the rule is tofth cb 


| Fin the party comes. for a favour of the « esa. lg 7 


itx- l. pP. 268. ec n $595 


2m FT" eu Het! 


Tini, 4 os 2, Bo v. Aaltu. | 


In this caſe the plaintiff prayed | leave to diſcontinue ; 
and being an adminiſtrator, it was Rau without 


co Ps. 7 Stran 2 2. 871. 
er FR ge vol, Kr Og een ues bh 


Trinity, 4 Gre The King Ve: bo bt. i f i 


There was a rule for the proſecutor of an_informa--- 
tion to pay co/ts. for not going on to trial: defen- 
dant died before they were paid; and it was held the 
executor; could not have them; nor would' he have 
been liable, if the teſtator hag beco/n RP mY . 
Vide Stra. bol. 2. p. 594. 


8 17 # : 7 4 


Ast 1 Tan fa 
, 7 'v. Fa um 
In an 2 ibn for e brought by the” plain 
9220 the defendant, the plaintiff ſet out in his de- 
aration, that he was an houfe- ſmith by trade, | 
thay the defendant © ks the words of 1955 (w 1 
wards were 2Qional in e reaſon 
ſpeaking; which words the plain ſt ſeyeraf pr 
tomers, naming them particularly, Gf. 1 15 damage 
|. 199% On: — ded,” * found 
for 


310 
the plaintiff, but gave him only 5. damages. And 
He och oye: he „ that the plaintiff might have full 


7s, though the damages were found under 49.5. be- 
fo he bad received a ſpecial damage, viz. the Joſs of 


his cuſtomers ; ſo that it the words had not been ac- 


tionable of themſelves, this action would have been 


PINOT, by reaſon-of the ſpecial damage. And 
t 


e caſes of Phillips. v. Fiſhy. and Carter v. Fiſh, were 
cited, where in an action for words importing felony, 
48, he ſtale my hens, &c. and, as was argued, laid by 
way of aggravation of damages, that he carried 
him before à juſtice of peace, and cauſed him to be 
impriſoned” Sc. the jury gave under 40s. damages; 


and yet, after ſeveral motions in court, Trinity, 11 Geo. | 
the court made a rule that the plaintiff ſhould have 


full cofts. 


Per curiam. Where the words are not aQionable, 
but the action is maintained by reaſon of ſpecial dama- 


ges the plaintiff has ſuſtained on account of the words, 
the plaintiff ſhall have full coſts, though the damages 


are under 40 f. for it is not the words, but the ſpe- 


cial damage is the cauſe of action. 1 Salt. 206. Brown 


v. Gibbons; but where the words are actionable of 


themſelves, as in the preſent caſe, and ſpecial damages 
are laid by way of - aggravation, and the damages are 
under 40s. there ſhall be no more caſts than damages, 
for that is properly an action for words within Hat. 
21 72 1. c. 16. And as to the caſes of Carter v. Fiſh, 
and Phillips v. Fiſh, on conſidering that declaration, 
the court held, that as it was laid, it was not bare 

laid in aggravation of damages, but was a diſtinct cauſe 


of action, importing a charge of felony on him; and 


therefore the plaintiff had full /s. In this prin- 
cipal caſe, the court directed the plaintiff ſhould have 


no more ceſis than damages. 
$588, 


Hilary, 6 Geo. 2. The King v. Moore. 


An indictment for perjury was removed by certiorari, 
and the defendant paid 6 for not going on to trial: 
the proſecutor afterwards moved to quaſh it, which 
the court refuſed, unleſs he would ſubmit to pay co/fs. 


Vide Stra. vol. 2. p. 946. h 
Eaſter, 7 Geo. 2. Deveniſb v. Mertins. 


In treſdaſ for taking a gun, after not guilty plead- 
ed, the plaintiff moved to diſcontinue, on payment 


of cet. The defendant, on an affidavit of his being a 
juſtice of peace, and in the execution of his office, 


moved for double cofts, and the queſtion was, whether 
it ſhould be done by rule, or by ſuggeſtion. And on 
conſideration the court held, that this being a diſcon- 
tinuance with leave of the court, obtained by rule, 
they might make this a part of the terms. And that 
this —— it different from the caſe of a verdict or 
nonſuit, where it muſt be done by way of ſuggeſtion. 


Vide Stra. vol. 2. p. 974. | " 
Tr nity, 7 Geo. 2. Cafwell Ve Norman. 


An executor brought error of a judgment after a de- 
be a, and the court held he ought to pay co/ts on 
rmance. Vide Strange, vol. 2. p. 977. 


ieh Hilary, 8 Geo. 2, Dibben q Cooke e al, Fa 1 


An action on the caſe was We againſt two de- 
fendants, there was judgment by efault againſt one 
and the other on pleading not guilty, was acquitted : an 

the queſtion was, whether he was intitled to his ces? 


And on. conſideration; the Chief Juſtice delivered 
the opinion of the court, that he was intitled to 2 


offs. Before flat. 8& 9 M. 3. c. 11, If one 'defen- 

ant was acquitted; he was not intitled to 6%; the 
courts conſtruing,the former acts to relate only to the 
caſe of a total.acquittal of all the defendants;” This 


being incenvenient,. fat. 8 & 9 . 3. c. 11. was made 


and gave cofts, where one of the defendants is acquitted, 
unleſs. the judge certiſies a reaſonable cauſe to make 
him a defendant, and that act extends to treſpaſs, aſ- 


Vide Raym. vol. 2. page 


„ 


ture, that was done becauſe there was a 


ing to t 


time, but were after his death converted by the defen- 


fault, falſe impriſonment, and ejeQment, The pre- 


| fent action is treſpaſs on the caje, and though that be 


a ſpecies of treſpaſs, and in the caſe of the fatute of 
limitationt, the word e. in the proviſo, has been 
extended to actions on the caſe; yet conſidering theſe 
acts giving co//s have always deen looked on as penal 
ſatutes not to be extended by equity, and therefore an 
avowant not within the word plaintiff. Carth. 179. 
we muſt take it only to mean the general ſort of treſ. 
paſs vi et armis, 10 Co. Marjhalſea'caſe. And he faid 
this was. the rule in C. B.. ide Strange, vol. 2. 
| Eaſter, 8 Geo, 2. Lack v. Shermer. 

On application to ſtay an action of debt on bond, on 
payment of principal, 1 and coſts, 


he council ſhews cauſe and oppoies it, unleſs they 
pay the co/ts of a ſuit in the Exchequer, relating to the 


ſame matter. | „„ 
Lord Hardwicke. T believe it has been ruled on the 
ſtatute for the amendment of the law, that they ſhall 
do ſo, and ceſis in equity relating to ſuits on bonds, 
have been reterred to and taxed by the maſter. So let 
the rule be abſolute, to ſtay the proceedings on pay- 
ment of principal, intereſt, and co/ts, and of the coſts 
in the Exchequer. Vide caſe Temp. Ld. Hlarwicke, p. 116. 


Trinity, 8 Geo, 2. Barton and others v. Miles and others, 


The defendants were collectors of the tax for win- 
dow lights, and were ſued in an action of t u, by the 
plaintiffs, who were aſſignets in a commiſſion of banks 
ruptcy againſt one H. and at the trial the plaintiffs 
were noniuiced, for not being able to prove a title ro 
the goods taken; fo laſt term the defendant's council 
moved, that they might bave double /s, for that 
they were entitled to them by the ſtatute which'gives 
it for all actions brought for acts done in the execution 


of office, where a verdict is for the defendant, or 


the plaintiff is nonſuited; and the method of doing it 
is generally on a certificate of the judge who tried the 
cauſe, that the defendants were in the execution of 
their office ; but that could not appear in this caſe; 
becauſe the plaintiffs were nonſuited for not fhewing. 
a title, ſo that no evidence as to the taking was heard; 
but he now produces an affidavir, that they were offi- 
pow and in the execution of their office, which was 

And a rule was made for the plaiatiffs to ſhew chuſe 
why a ſuggeſtion ſhould not be entered on the roll to 
that purpoſe : and the Chief Juſtice ſaid, that though 
the court gave coſts by rule in a late caſe of this na- 
continu- 
ance of the plaintiff's action, but that in the gale of a 
nonſuit, there is a judgment entered for the deſendant 
to have coſts, as is required by ſeveral ſtarutes. 

The plaintiff's council came to ſhew- cauſe 
1 rule; and admitted that. double coſts m 
given in favour of ſome of the defendants, but that 
of them were not collectors, but only aſſiſtants, 
the ad which gives double coſts does not extend to 
vour them. A . 
Lord Hardwicke. They muſt make their ſuggeſtion 
as they can, but we take no notice of the ſeveral capa- 
cities of the defendants, for it is one taxation, and not 
ſeparate coſts for every defendants - » : 

Then the plaintifis council would have queſtioned, 
whether, as the parties are out of cpurt on this no- 
ſuit, there can be a ſuggeſtion entered on the roll, 
Lord Hardwicke.' That point is fully ſettled, and 
not to be diſputed, and the defendants have no her 
way to get their double coſts. Therefore, the rule was 


oof 


* 


made abſolute. /ide Caſes Temp. Lord Har diu. p. 125. 


„ „ 


u 0 ; F 


On a rule to ſhew cauſe why the deſendant ſhould 
not have coſts, the caſe way, at the plaintiff and his 
wife, who was executrix to one L., brought an action 
of trover againſt the defendant, and declared for goods 
which were in the hands of the teſtator_ in his liſe - 


daat ; 


tant; and when the cauſe 
intiffs were nonſuited. l.. 

l erſeant Eyre, for the defendant, | The rule is, that 
where the cauſe of action ariſes in the time of the exe- 
cutor, he is liable fer c, for then be may bring an 
aRion without naming himſelf executor but where he 
33 obliged to name himſelf executor, I admit be is not 
bound to pay coſts z but I ſubmit it, that in this caſe 
the converſion is the eauſe of action, for ĩt is the foun- 
dation and giſt of the action, and that was in the time 
f the executor z | | 
22 was about the aſſets of the teſtator; and I ſub- 
mit it, that the caſe in 3 Lev. is not law, for there even 
the trover was in the time of the adminiſtrator, and 
that reſolution is therefore contrary to all the books. 


And he cited 1 Call. 314. where in trover by an exe- 


cutor, on a trever and converſion in the time of the 


executor, if nonſuited, he ſhall pay coſts, for he need 


lot name himſelf executor, and the tos s are aſſets in 
his hands, though he never recover them. The ſame 
was held 1 Vent. 109. and Cro. Oba. 219. Athey v. 
Hard. And Sir V. Jones, 241, cites Yentes v. il. 
beard, Michaelmas, 1724. trover by an executor, and the 
conyerlog. 1 in 1 2 time, . on à nonſuit, 
zeld that the plainti ould pay coſts. 1 
. Lord Hardiuicte. There was à calc of Baller v. De- 
lander, Trinity Geo. 1, where coſts were given to the de- 
fendant, on the diſtinction that my brother Eyre lays 
down z where it is neceflary for the plaintiff to name 

himſelf executor," and that he muſt bring his ad ion in 
right of the teſtator, there he is excuſed, though even 


as to the caſe in Lev. there the ac- 


Py 


that had been a pretty liberal conſtruction of the ſta- 


tutes for coſts, becauſe cofts are given as a ſatisfaction, 


not as a pùniſhment; but however, that point is now 
ſettled, with the diſtinction as above. It uſed to be a 
ground of giving coſts, or not againſt executors, if the 
thing or damage recovered was afſets; but that is now 
exploded, for even though the caulc of act ion ariſe at- 
ter the reftator's death, yet the thing, when recover- 
due Rincon tail down by my brother e 
the diſtinction laid down by my brother Z£yre. | 
2 Lee, Juſtice. The cauſe of 20 is the converſion 
the executor is privy to: 1 Vent 109. is a caſe ex- 
actly in point. There is a good caſe as' 3 oft con- 
eerning executors, which is Fentins v. Plombe, in 6 
Mod. 91. 181; and Salt. 207. The rule is, that where 
the cauſe of action ariſes alter the teſtator's death, the 
executor is liable for coſts, becauſe he is ſuppoſed a 
ſufficient Judge of the cauſe to found an ation, 
The "= 12 102 2 — r kee for the defen- 
dant. Vide Caſes Temp. Lerd Hardw. p. 204, 
N. B. 120 — which give Gee the 
plaintiff is nonſuited, or a verdickt far ine defendant, 
are 23 H. 8. c. 15, and 4 Face 1. c. 3. We hap 


Eaſter, 9 Geo. 2. The King v. Howell. © 


On a rule to ſhew cauſe why the proſecutor ſhould 
not pay coſts for not procuring an information gue war- 
ranto to be tried within a year after. iſſue joined, pur- 
ſuant to ſtat. 4 & 5 V. & A. c. 18. the words of which 
are, that the clerks of the crown {ball not, without 
expreſs order of the court, in open courts tie any in- 
formation for treſpaſs, batteries, or other miſdemea - 
nors ; or any iſſuẽ or proceſs thereon, 4 having a 
recognizance from the proſecutor to the defendant, in 
the penalty of 20 l. to proſecute the information effec- 
tually and in caſe the defendant ſhould appear. and 
plead to iſſue, and the proſecutor ſhall not at his'own 
coſts within one year after iſſue joined procure the ſame 
to be tried; or in caſe a verdi& is for the defendant, 
or a nalle praſegui is entered by the informer, then the 


court may award the defendant his cofts; unleſs the 


Judge certiſies there was a reaſonable cauſe; zuid if the 

former does not pay” the / | 

months after demand, then the defendant -niay have 

the benefit of r to compel him. 
The council ſhewed for cauſe, that theſe proviſions in 

the ſtatute extend only to ſuch-infermationsas are filed 


coſhs taxed within three 


Mets; ſo that the matter reſts entirely on 


by the coroner. without. order of. the court, or how- 


ever, theſe informations quo warrants are not within 
the ſtatute, being neither for treſpaſs, battery, or miſ- 
demeanors meant by the ſtatute, and that this was 


We 


eee 


r 
Pp 


* 


Y 


would have been 


the c/is given by the q Sig ace thoſe 


1 en „ Let 1 Sia , 
Hilary, 10 Ges. 2. The N 
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. Lord | Hardwicke. I have always taken this to be 
within the ſtatute; I believe this is the firſt applica- 

tion for coſts /it-appears to me both from the act, and 
the practſce on the act, to be a caſe within itz as to 
the practice, rr ws apy mantle anſwer ' coſts has been 
always given in theſe informations, which could only 
be done, as being within the ſtatute. Indeed, the 
council has endeavoured at a new conſtruction, which, 
if it ſhould prevail, would entirely defeat the ſtature. 
But that can never be the meaning, or the words of 
the ſtatute; becauſe now no infottnation at all can be 
filed by the clerk of the crown. without leave of the 
court; but the true meaning of the flatute, and war- 


ranted by practice, is, that he ſhall file no informa- 


tion without leave, nor iſſue proceſs thereon without a 
recognizance.. As to theſe informations not being for 
miſdemeanors, 'it is now too late to make that objec- 
tion, ſince the praQtice has been otherwiſe: The court 
indeed have themſelves made this diſtinQion, to grant 
informations for public uſurpations, but if it is only 
of a private franchiſe, not concerning public govern- 
ment, as a fair, Cc. the court has ſometimes refuſed 
them, anc directed an application to the Attorney Ge- 
neral. You cannot in this caſe have a rule for what 
be taxed in general, for you can have no 
more than the penalty the recognizance extends to 
but if the cauſe had gone to trial, you might have h 
your whole coſts, becauſe on ſtat. 9 Ann, judgment 
iven for coſts. 7 pe 
A rule was made for the defendant to have his coſts 


as far as the recognizance extends. ide Caſes 7. 
Lord Hard. p. ho” . 


Ear, 9 Guo, 2. The King v. Carpenter, - 
A rule was made for the defendant to ſhew cauſe 


_ againſt-an information in nature of a quo warrants to 


new by what wartant he claimed to vote in the election 
of a Mayor of Exon, on pretence that the right was le- 
ſtrained to refident freemen, which the defendant was 
not. And on ſhewing cauſe, it appearing clearly, 
that both by the charter and uſage, the defendant was 
intitled to vote, the court 17>, wala the rule with 
eh. Vide Strange, vol. 3. p. 109. 


* 


Trinity, 9 Geo. 2. Smith gui tam vs Dunes. 


After a verdict againſt the defendant, for ſuing in 
the Admiralty for a matter done at land, in which cafe 
double damages are given ; it was moved on 2 Danv. 
221, that the increaſed cofis ſhould not be doubled. 
But on citing Carth. 324. 10 Co. 116, and pro- 
ucing the record of the caſe of Child v. Sands; men- 
tioned in Carthew, where doubling the — coſts, 
was aſſigned for. error, and. over-ruled ; the court was 
of opinion, that there was no diſtinction between 
given by the 
| bled. ide Strange, vol. 


court, but both ought to be 
2. p. 1048, | N 


1; Michaelmas, 9 Geo, 2. The King v. James, 
The council for the defendant moved for coſts, for 
not going on to trial. The proſecutor in an informa- 
tion in this court, ought to bring the cauſe to trial at 
his own cgſit; but in an indictment, which is ſolely 
at the ſuit of, the Queen, he that is indicted mutt 
bring the 9 7 op a Arial at his own charges. Styles 

rats Reg. tit. Trial, p, 6 06ꝑm. 
Per curiam. Let it be referred to the maſter, 

VV. B. Maſterman ſaid, by the courſe of the court, 
caſts for not going to trie] are allowed in ſuits of this 

t, as well as Civil. Vid: Caſes Temp. Lord Hardy. 

« $59». 13 85 "344 * 1 © þ 3% 4 i +; of f 
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mberland. 
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After a travorſe of à writ of naſtanter, where the 
jury found 17 l. da „the queſtion was, whether 
the. proſecutor could have coſts? He inſiſted that by 
the fatute of Glouceſter, cofts are given in all caſes 


where damages -are-- recovered; On the (contrary, it 
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a. 
Mok gs 12 5 this was a criminal procseding i in 
. in 


hich, t — retdver no 40% if 
79 a0 e d. 15 caliscare-a penalty, and the fic: 
cg. Bivang. them be taken ſtiict ly. Salk; 20 5. i 


24s opinion was 3 court, thore being rio-4n ſtan 
coſts given on theſe proceedings, where the inha- - 
of 5 are bron ht in collaterally, on the 5 Jury findin — 
that Me, lein den are a ow do Shang, | 
a 1 I l 5 l 50 


z 2d 8 ad 36: 5 10 
8 1 Kall, le ade aura x: Ah F $45 
An executor broy ugh "rrp an 3. judgment hl 
the teſtator on b nd. 05 ind fie affirmances: moved on 
the act for amendmet an the law, to-.pay. —— 
intereſt, and ofts, t was male. th that as he came 
for a favour to ſaye the penalty, it was hut equitable 
he ſhould bay the e 99 155 „Which he had put the 
Rey to; for if the g 5 
quity wou 10 no 98 Pr 1 
ences out of the penalt he caſe of Merrill v. 
fee, el „13 n d ang court, was cited for 
at purpoſe, * 
On the other fide were cited "Paynham v. Matthews, 


Frin. 4 Geb. 2. where an executor diſcontinued wich- 


out "4, and S Un of Nevinſong Eeſler, 12 Geo." 
tha authority of og caſe, the court determined: 


hat as by law, the executor, was not to pay co/ts.0n | 


a writ of error, a court of law could not direct them 
to be taxed, though. there was a penalty. hen dra. 
vol. 2. p. 1072. 


Ai FW WE 10 Geo. 2. Middleton ah Wi ife v. Croft. 


The plaintiff in prohibition moved for ate, having 
prevailed in one point, and /zat. 9. c. 11. 


fett. 3. giving coſts in all ſuits on Ache 9 the 
p laintiff obtaining judgment, or any award of exe- 
prayed they might be taxed from 


cution, and it rey 
the time of the firſt motion, according to ſeveral de- 
terminations: and this laſt was quired in, if the 
court ſhould be of opinion for %s. 

Per curiam. The words 4 7 figtute care not to be 
got over, which give coſts to plaintiff if he obtains 
any judgment : and ate nber 1 under onder 
in the houſe of Lords in Dr. Bentley's caſe, where the 

prohibition ſtgod as to ſome artieles, and there went a 
5 or the reſt : to be ſure it will be conſi- 
dered-in the rape: but we cannot SPY in i 175 
Strange, we as 1056 en 12976: 1 Ta ol 


Hilary, 11 Gen Pinion, 421 tan v. e 


After afihmance' of a judgment of C. B. for the 
treble value on the ſtatute of uſury ; it became a queſ- 
tion, whether, as the plaintiff recovered no 6% in the 
original action, he could have his c 7 in this court on, 
a writ of error? And on conſideration, the court de- 
clated he was intitled to them by the expreſs words of 
flat. 3 H. 8. c. 10, in delay of execution: and that it was 
the ſtronger ſince at. 8 & 9 M. z. c. 10. under which 
the defendant would haye been intitled to =, if there 
bad been judgment for him in C. B. and affirmed here. 
Vide Str as vel 2. p e 6 


—— 


2&1 in t e 


Leber, 13 Geo. 2. Smith's 2 et 40. Len ita 

The plaintiff — in treſpaſ3 lor entering bls 
houſe, continuing chere e t hours, difturbih 
him in pos, Ms, and d n i 
twenty pounds of beet; ſpec ing alſo ſeveral quanti- 
ties of mutton, veal, lamb, beer, and ale. The jury 
found for the plaintiff, and half a guinea dama 
And tbe \queſtion was, whether the plaintiff tſhourq 
have full coſts; which, on conſideration, were award- 
ed to him; for as to the goods, it is in the nature of 
an action of traver.; and here it is ta all purpaſes/ an 
aſportation, which always carries coſts. Vide Stra. vol. 
2. be 1130. 


ar, 13 Vov. 25 De Kin v, v, Toodfall, 5 


55 trial of an information-for\alibel, the jury ac. 
quitted the r tt" rary to the direction of the 
equſks on which —— above for ceſts, 


d taken execution, 
takiog thoſe ex- 
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The plaintiff's wee Genes and brovght 
for freight, and the cburt was moved fc Ray their 
proceedings, till they ſhould give ſecurity for /f, 25 

is done where in german, the leſſor of ine plaintiff 
6. infant. 10 04. h/ een 70 n 
curiam. This has never been carried farther than 
aus tam actions ; and it may affect trade, in ſhuttin 

p our courts/ from foreigners, who pefhaps canno 
ſecurity in a ſttange cduntry. The. eaſes in e- 
went. ate con 
court than other proceedings; and therefore we” ſtay 
2 ſecond 


action, tilt the 4% are pai 


which we cannot do in other caſes!” n was io 
rule made. Hat ure, vel 2. p. 106. 
114% ie Amen of 21 
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ſearched it was fougd, that co/ts,had not been required, 
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- the cauſe, certified his approbation of the verdict, ac- | 


cording to ſtat» 43 Eliz. c. 6. in order to prevent coſts. 
.. pla ſe) 
= Tacreaſed coſts, pretending here was an aſportation, 
which on ſtat. 24 C23 Car. 2. c. 9. has been always 
| held to carry ces. But the court in this caſe refuſed | 
it, for ſtat. 43 Eliz, takes in all but a few excepted 
9 of which this is one. And though it has not 
been uſual to grant a certificate on this act, yet we 
have often known it threatened. And in the caſe of 
White v. Smith in C. B. Eaſter 17 Geo. 2. Willes, Chief 
fuſtice, in an action for taking ſand on HHounſlow- 
Heath, certified and prevented coſts. Vide Stra. del. a2. 


p. 1232, * 


on a——— Ky 


Efe, 31 Geo: 2. * Thomas v. Prill. 


On a feigned iſſue being tried in the cauſe, and a 
verdict found for the proſecuto. W 

The queſtion on this motion was, whether the pro- 
ſecutor Would have all his caſts, previous to the feigned 
jſſue, or any, and what part of them, or whether he 
ſhould only have his cs from the feigned iſſue. _ 
Alfter hearing council on both fides, the court gave 
their opinion ES 8 
W and Wilmot, Juſtices, were clear, that tbe 
coſts to be taxed on ſuch feigned ifſue, were only the 
coſts of the feigned iſſue itſelf, and not any coſts ante 
cedent to the conſent to try the right in a feigned 
iſſue. | | 
10% Mansfield. Concurred in opinion, and ſaid 
coſts muſt be given from the time when the feigned 
as was vt ordered, and agreed to. Jide Bur. 
vol. 1. p. 6. | 1 


| Hilary, 32 Geo. 2. Cooke v. Peter Sayer, 


On a motion for directions to the maſter to tax co/?s * 
in this cauſ. Doe * TY 
The queſtion was, what co/?s ſhould be allowed, 
and to whom, on the following facts ſtated; ,. , 
On an action on the caſe for criminal converſation 
with the plaintiff's wife. The defendant (by leave 
of court) pleaded two pleas, viz. not guilty and not 
guilty within fix years, on the firſt plea the plaintiff | 
Joined iſſue, to the latter he demurred. TOES 
The iſſue on the plea of not guilty, was firſt tried, 
and a verdict hs Tos the [plaintiff with 50 l. da- 
T he demurrer was argued, over-ruled, and judg- 
ment given for the defendant; ſo each party, plaintiff 
and defendant, had judgment. i 
The plaintiff taxed his co/?s on the pgſtea. The de- 
fendant came to tax his co/?s on his judgment on de- 
murrer. ä | 
L. Mansfield, We are all of opinion under the pre- 
ſent circumſtances, that the defendant muſt have the 
co/ts of the demurrer, which has been adjudged to him, 
and on the other hand the 2 being found falſe, he 
ought not to receive co/ts of the plaintiff on the trial 
f that iſſue, which has been faund againſt him, yet 
the plaintiff cannot have damages on it, becauſe on 
the whole, judgment muſt be againſt him, and there- 
fore neither can have coft on the trial there are to be 
no co/ts on either ſide, 
by his own cos. FYide Bur. vol. 2. p. 753. 


Hilary, 32 Gea«:2. : The King v. Roger Philips. 


On a motion on the part of the proſecutor, for the 
maſter to review the taxation of. co/?s. The caſe ſtated 
to the court was as follow: N 

The defendant had leave to amend his plea on pay- 

ment of cos, but the amendments made in it were 
not eſſential to the real merits, nor ſuch as defaced 
the record. 2 | 

The allowance made to the proſecutor on the 
amendments of the plea itſelt, and of the ſubſequent 
pleadings dependant on it, had been only made in 
proportion to the actual amendments made therein, 
and not as for à quite new ple. 

Lord Mansfield: The principle is certainly right, 
that where "the defendant has leave to amend his 

27 6 * ö ; 


n + 
= 


intiff, however, moved (as it was a ne caſe) 


ut each party is to ſit down | 


plea, - the . proſecutor ,ought in zuſtice toghave liberty 
to Roy Tilt Z novo, if of e 8,6 . and alſo, 
that in all events, he ought to be allowed the ex- 
pence of attending, conſulting, and feeing council, 
in order ta adviſe Whether it be prudent or proper to 
reply de novo or not. 6 | | | 
here the plaintiff does not judge proper to depart 
from his former replication,” and reply de novo; but 
only makes ſuch alterations in it as merely purſue, 
and are the natural and neceſſary conſequences of the 
alterations made in the plea by the defendant, and 
which alterations in the replication do not deface the 
record (as in the preſent caſe) nothing more ought to 
be allowed than in proportion for ſuch neceſſary 
amendments in the replication and its. ſeveral depen- 
dencies, for it muſt not be left in the proſecutor's 
power to load defendant unneceſſarily. 1 
ag Juſtice. Concurred with the'Chief Juſtice. 
Vide Bur. vol. 2. p. 757. | 


LY 


Eafter, 32 Ges. 2. The King v. William Lewis, Capi- 
tal Burgeſs, and Alderman of: New Radnor. 


On ſhewing cauſe againſt an information, in na- 
ture of a quo warrants, to ſhew by what authority the 
defendant acted in the characters above mentioned, 
it appeared to the court, that the charge was ground- 
| leſs and frivolous. | e | „ 

Per curiam. Let the rule be diſcharged with cg. 
Vide Bur. vol. 2, p. 780. F 


Trinity, 33 & 34 Geo. 2, , Maxivell v. Mayer, 205. 
On a motion to tay the plaintiff's proceellings till /- 
curityſhould be given for anſwering the cos of this ſuits 


N It was moved on an affidavit, that the plaintiff was 


a Scotchman, reſident in Scotland, where the proceſs of 
this court could not reach in caſe he failed in his 
action. e CHI gl i 
The court anſwered, that this was at nt no more 
than the caſe of a foreigner, who brings an action here, 
in which caſe the court will never oblige him to give 
ſecurity for the ces. l 1 218 
Her curiam. Let the defendant” take nothing by this 
motion. Vide Bur. vol. 2. p. 1026. e 


Trinity, 33 & 34 Ges. 2, Oldtnoiu v. Wainwright, or 
5 fi The King v..Foxcroft. & | 


this proſecution, (ſee this caſe more fully ſtated in page 
302 of this work, under the head Corporation.) | 

Lord Mansfield. The court were tied down by the 
conſent rule, to direct the c of the whole to he paid 
by the defendant Foxcroft, the words of the conſent 
rule were, That the cs ſhall abide the event of 


civil fide would of courſe abide its event, without 
needing any rule or any conſent for that purpoſe, con- 
ſequently this conſent takes in the other s on the 


with the Chief Juſtice in opinion. | 
Per curiam. Let the rule be made abſolute. Vide 


Bur. vol. 2. p. 1017. 


Baftery c 3. Tie King v. Palmer and Bui, Ei 


Others, © © 


On a, motion to ſhew cauſe why an information 
ſhould: not be granted againſt two juſtices of peace, 
and others, for a miſdemeanor relating to a convic- 
tion of a poacher, and the circumſtances attending 
it. gs | 

The court thought proper on a full hearing, and 
on conſidering all the affidavits, and what was urged 
by the council on both ſides, to diſcharge the rule as 


Juſtices; but without 69/8 as to the others. Vide Bur. 
vol, 2, * 1162. , 25 a | F | ; 


| Ss L „ Trinity, 


On a motion by the proſecutor's council for co/?s on 


of the iſſue, which muſt mean the whole ce on the 


Three other judges being on the bench, concurred. 


to all the defendants, withf 6% to be paid to the 
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Trinity, 1 Gov 3. Edis and another . The Eg, Indie 


Company. 


Ses this cath fully ſtated in page 239 of this work, 


under the head Bills of Exchange. 
Trinity, 1 Geo. 3. Deun on tht demiſe of Lucas v. 


Fulford. 


In Hilary term laſt, this court had ſtayed the pro- | 
ll the ſefſor of the plaintiff, who lived in 


ceedings 
Treland 


ſhould give ſecurity for the c/ts, although it 


was an gje2ment brought under the direction of the 
court of Chancery, where the bill was retained till after 


. 5 j lready been i 
the trial of the gement, and ſecurity had already been | to ſhew cauſe muſt be diſcharged. Vide Bur. vol. 3. 


given there; but that ſecurity was only for 40 J. Vide 
Bur. vol. 2, p. 1177» e 


Trinity, 1 Geo. 3. Sir John Aſtley, Bart. v. Young. 


The plaintiff declared againſt the defendant on 2 
counts. The defendant demurred to the one, and 
obtained judgment on the demurrer. To the other, 
he pleaded, and on the trial of the iſſue, a verdict was 
given for the plaintiff, The queſtion was, in what 
manner the s ought to be taxed, 

The court were all unanimous, that in the preſent 
caſe, the plaintiff was entitled to cs on bis v. rdict, 
and the defendant entitled to none on his demur- 
rer, for that the plaintiff having preva:led on one of 
his counts, had a right to have his %s on. that count, 
without any deduction to be made on accoupt-of the 


defendant's having gotten judgment on his demurrer 


to the other count. Vide Bur. vol. 2. p. 1232. 


Hilary, 2 Geo. 3. Appleton v. Smith. 


The queſtion was, whether the plaintiff ſhould have 
full cos, or no more co/ts than damages on the fol- 


lowing caſe. 


and entering the plaintiff's dwelling houſe, and there 
making a great noiſe, affray, and diſturbance, and 


continuing it for two hours, and till the plaintiff and 
his father R. A. the elder, and one C. A. were com- 
pelled and obliged to give, and did give the defendant | 
their promiſory note for 66 J. 17 5. payable to him 
the ſaid defendant. The jury found for the plaintiff, 


_and gave him a guinea damages. 


The defendant's council inſiſted, that the plaintiff | 
could have no more cs than damages, for by fat. 22 
& 23 Car. 2. cap. 9. In all actions of treſpaſs, Sc. 
wherein the judge at the trial of the cauſe, ſhall not 


certify on the back of the record, that an _ and 
battery, was ſufficiently proved, or that the Frechald or 


title was chiefly in queſtion, and the damages found 
are under 405. the plaintiff ſhall recover no more offs | 


. 


than damages. 


After hearing council on both ſides, the court gave 


their opinion. 5 | 
Lord Mansfield. This caſe depends on the words, 


and till the plaintiff, Wc. were compelled, Ac. which 
words are barely an aggravation of the defendant's con- 


tinuing in the houſe, and nothing more. 


| Deniſon, Juſtice, concurred with the Chief Juſ- 


tice. 
Therefore the court directed the maſter to tax the 
eofts at a guinea only. Vide Bur. vol. 3. p. 1282. 


Hilary, 2 Geo, 3. Ingle v. IVordfworth & al. In 


eplevin. 


In this cauſe one of the defendants was acquitted 
on verdict, on a plea of non cepit, and the judge who 
tried the cauſe did not certify that there was a reaſon- 
able cauſe for making him a defendant. | 

The defendant's council moved the court, that the 
2 in replevin might ſhew cauſe, why the maſter 

ould not tax the defendants 6s, as directed by flats 
889 V. z. cap. 11. e e e e 
The maſter had a doubt whether this action of re. 


Plevin was within the ature, which ſpecifically names | 


trial. 


fendant any caſis, but no ſuch thing appears in thi- caſe. 


On an action of treſpaſs, vi & armis, for breaking | 


under the head Baron and Feme. 


| Court gave their opinion. 


Coſts. 


| only aQions of treſpaſs, Maul, falſe impriſonment, and 


eject ione firmæ. 4 | | ! 5 
After hearing council on both ſides, the court de- 
clared their opinion. . 
Lord Mansfield. We have conſidered this caſe, we 
had a ſtrong bias to have given the defendant his cf; 
if it had been poſſible ; becauſe it is agreeable to da. 
tural juſtice, that he ſhould receive cots if there was 
no reaſonable cauſe for making him a defendant, = 
The flat, ſpeaks generally of actions of treſpaſs, and 
does not particularly ſpecify any actions of treſpaſs, that 
are not treſpaſſes, guare vi et armis. This is a caſe in 
replebin which cannot have that liberal conſtruction. 
IJ his „lat. of W. and all the other /atutes relating to 
cots are to be conſtrued /rily. Therefore the rule 


Pp. 1284, 
Hilary, 2 Geo. 3. The King v. Heydon, Head, and 


Roper, 


On three informations for bribery at an election, | 
the defendant's council moved to diſcharge a rule for 
refering the matter to the maſter to tax cas to be paid 
to the defendants for the proſecutors not going on to 


After hearing council on both ſides, the court gave 
their opinion. | F 1 | | 
Lord Mansfield. By the conſtant courſe of the court, 
the defendant” is entitled to cos, if the proſecutor 
gives notice of trial, and neither goes to trial, not 
countermands it in time. | 8 
If the defendant had drawn the proſecutor in to gte 
notice of trial, by giving him hopes of producing any 
books; that might be a reaſon for not giving the de- 


nenen, EIS 3 
: ud CIS 
| | N 
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Deniſon, Wilmet,, and Faſter, Jultices, concutred 
with the Chief Juſtice in opinion. | 

Per curiam. Let the defendants take nothing by this 
motion. Vide Bur. vol. 3. p. 1304. N 
„„ Trinity, 2 Geo. 3. | The King Vs Plunket, Eq. 


See this caſe fully ſtated in page 1 of this work 
under the head Attachment. n 3 1 


Hilary, 4 Geo. 3. Harris Executor v. Jones. 

On a queſtion, whether an execut2y ſhould be per- 
mitted to diſcontinue, without payment of coſts, | 

After hearing council, the court delivered their 
opinion, 2 

Per curiam. We are clear that the giving an executry 
leave to diſcontinue, was 'a matter of diſcretion in the 
court, and that they ought not to give him ſuch leave 
in any caſe where he had knowingly brought his ac- 
tion wrong, unleſs he would conſent to pay caſts. 
Therefore on conſent of the plaintiff's council, a rule 
was granted to diſcontinue, on payment of 69. Vid 
Bur. vol. 3. p. 1451. , 


See this caſe fully ſtated in page 218 of this work, 


Eafeer, 5 Geo. 3» Surman v. Shelleto. > 


On a motion fer full co/ts, though the jury had 
97 only 15, damages, and they had given 49% 
cofts. 1 3 
It was on an action for words, and the words charged 
to be ſpoken were, thou art a rogue, and thau haſt cheats 
ed me of ſeveral pounds, _ 3 
After hearing the arguments of the council, the 


ww a 89 Wc. cc. _ 


Per curiam, The latter words, viz. thou haſt cheated 
me of ſeveral pounds, are actionable, but the plaintiff 
mult be contented with his 40s. eg; thereſore the 
motion was denied. Vide Bur. vol. J. p. 1698. 


Eater, 5 Geo, 3. De Ning v. Dixon, 


See this caſe fully ſtated in page 147 of this works 
under the head Attorney g. 


1 ; Calis, 


WWW 
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Faſter, 5 Geo. 3. The King v. Righton, Eſq; 

On a motion on the part of the plaintiff to ſhew 
cauſe why the defendant ſhould not pay the proſecutor 
his che expended for not going on to trial, in purſu- 
ance of notice given by him for that purpoſe. © 

The caſe was; the defendant was indicted for refuſ- 
ing to take on himſelf the office of borſbolder, which 
he removed into this court, and thereon entered into a 


recognizance to appear, plead, and try ſuch indictment 


at the next aſſiz es. ; | 5 
The defendant obtained a rule for a ſpecial jury, aud 


ery thing was ready for trial, but only five of the 
Ja Jury appeared, and neither ſide prayed tales, 
thougu the defendant had à warrant for tales in bis | 


pocket. 


The queſtion on this motion was, whether under 


theſe circumſtances the defendant was obliged to pay 
co/ts for not going on to trials bs. 

After hearing council on both ſides, the court gave 
theit opinion. dee e 


Per curiam. We ate | unanimouſly. of opinion, that 
the defendant had not been guilty of ſuch a default as 
could render him liable to pay ct for not going on to 


trial. The proſecutor might have come prepared with 


a warrant for a tales, iſ he had thought proper; there- 


fore let the rule be diſcharged: Vide Bur. vol. 3. page 
1694. i ; " | 5 8 f | 
Trinity, 5 Gee. 3. The King ve Midlam 
a lem v. Eundem 5 


| See this caſe fully ſtated in page 261 of this work, 


— 


under the head Certiorari. | 
Michaelmas, 5 Geo. 3. Hawes Executrix y. Saunders. 
The queſtion that came before the court on this 


motion was, whether an excuter'thall pay es on a 


judgment of non pros? _ | ENT LS 

a The ſtate of nf caſe was, the executrix brought the 
original action, and was non” proſſed for want of declar- 
ing in due time, The attorney tor the original defen- 


dant came to the matter to ſign the judgment as in a 


common caſe, although the plaintiff had brought her 


action with an, ac etiam as executrix; the clerk of the 
judgments, as a matter of courſe, not underſtanding 


the plaintiff to be an executrix, taxed cs againſt her, 

On the judgment of non pros with co/?s, the original 
defendant brought an action againſt the original plain- 
tiff, and this motion was for the original plaintiff, to 
ſhew cauſe why further proceedings in the ſecond 
action ſhould not be ſtayed with co/ts- vos te 

After hearing council on both fides, the court gave 
their opinion. 


Yates, Juſtice, obſerved, that the caſe. of a _ ores 


and that of a diſcontinuance differ. The former ariſes 
from the executor's own delay, and therefore he 
thought, and the Chief Juſtice was of the ſame opi- 


nion, that this caſe was ſimilar to the caſe of his not 


going on to trial according to his notice. 
The rule to ſhew cauſe being enlarged, the Chief 


Juſtice delivered his opinion on this caſe as follows: 


Lord Mansfield. The privilege of executors is too 
great already ; they ought to be properly informed be- 


tore they bring actions. The diſtinction made between 


a diſcontinuance and a. non pros is a very good one. It 
is very reaſonable that the executrix ſhould pay co/fs-in 
the preſent caſe ; therefore let the rule to ſhew cauſe 
be diſcharged. Hide Bur. vol. 3. p. 1584. 5 


* 


Courts. he $49 
Zafter, 3 V. & M. The King V. Gilbert. 


* 


In many places by preſcription, leets are held at 


other times than within a month after Za/ter or 
Michaelmas, In all lets they only ſay at @ court, &c. 


1 


. * — 


„ 2 


/ 


| held ſuch a day, without ſhewing their authority; it 


had been a good objeQion, not to ſhew an authority, 
if conſtant. practice had not been otherwiſe. Vide Med, 


% 


Rep. wal. 12. p. 4. 


Eaſter, 3 M. & M. Temple v. Killingwortb. 
Per Holt, Chief Juſtice. Of late it is held, that 


caſe will lie for a proſecution in an inferior court, 
wnere the court has not the juriſdiction. The firſt 
Eale in point, was at Huntingdon aſſizes, and referred 
to the C. B. and there adjudged, that to ſue a man 
without any cauſe of action at all, no action lies, un- 


deſign. Vide Mod. Rep. 12. p. 4. | 
| _ Trinity, 3 W. & M. Fiſher v. Baſton. 


In error on a judgment given in an igferior court 5 
the fleward there in court, Ind affirmed Wt though 4 
it be / the ſteward only, without laying more, it 
would be ill, becauſe it might be in a tavern, or other 
place, yet being ſaid in court, ſhews it.to be in court 
judicially. Vide Mod. Rep. vol. 12. p. 16. f b 


— 


0 Trinity, 2 I. | 4 Fletcher v. Ingram. 


Per curiam. A Reward may impoſe a fine on a perſon 
who is elected by the homage, if he is preſent at the 
leet, and refuſes to be ſworn to execute the office ; but 


him, but he may be amerced, which muſt be preſented 
at the next court, and affeered; and after the court is 
over, the juſtice of peace may adminifter the oath of 
conſtable by the power which they have as conſerva- 
tors of the peace; which power they had at common 
law, .and is now veſted in them, and the rather, be- 
caule a conſtable is but a ſubordinate officer to them, 
for the preſervation of the peace. Vide Med, Rep. vol. 
5. P. 131. e 1 eg = 


Michaelmat, 7 M. 3. Cudmore v. Tribe. 

On a writ gf error on a judgment given in the pr 
court at Exeter, where the plaintiff declared in an inde- 
bitatus aſſumpſit, and alſo on a quantum meruit : but on 
the guantum merutt did not ſay, that the cauſe of action 
was within pe eee of the court. Ny 

Holt, Chief Juſtice. Indeed there wants the then 
and there; theiefore let the judgment be reverſed, 


| Vide Mod. Rep. vol. 5. p. 78. 


0 Hilary, 8 & 9 I. 3. Tregany v. Fletcher. 


This being a torit of error on a judgment id the grand 
ſeſſions of Wales, 5 | 
Ihe defendant's council took an exception, that in 
pleading the common recovery, it was ſaid, that the 


gn *_ lay, out of the court of Exchequer, But not al- 
owed. i | Fg | 

Holt, Chief Juſtice, This court will take notice, 
that the Exchequer in Wales is a court, Vide Raymond, 


vol. 1. p. 154. | 
. Eaſter, 9 M. 3. Guilliem v. Hardy. 


Per cur, If the judgment of an inferior court is remo- 
ved into this court by certiorari, and the party ſues out 
a [cire ſacias to have execution on ſuch judgment, he 
ought to ſhew in his ſcire facias, that it is the judgment 
of ſuch, an igſerior court removed hither by certiorari, 
and ought to thew the particular limits of the inferior 
jutiſdiction, and pray execution within the particular 
limits. But if the judgment is removed into this court 


by writ ef error, and affirmed, the party may have ex- 


ecution in any part of England, for by the affirmance 
it is become the judgment of this court. But in a ſcire 
Jatias on ſuch a judgment affirmed here, the plaintiff 
"ought to alledge, that it was removed hither by wr o 
error, And with this agrees'-1 Sid. 213. Hutt. 117, 


118. Riſam v. Godwin. © And therefore, becauſe » 
| | 5 


leſs it appears to be with a malicious and vexatious 


if the perſon is not preſent, the ſteward cannot fine 


writ of entry in the poſt iſſued out of the Exchequer, and 
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the principal caſe the ſcire facias did not expreſs by 
what means the judgment Was removed into this court, 


and general execution is prayed, where it does not ap- 


pear to the court that they can grant ſuch general exe- 
cution, for perhaps the record was removed by certio- 


rari, For this reaſon the court adjudged, that the ſcire 


facias ought to be abated... | | 
The "irs facias was ill, becauſe 

ment of the inferior court, as 4 
appears to us; for if the defendant pleads nul tiel record, 

it ought to be tried by the record itſelf, and not by in- 

ſpeftion of the record. But it ought to have been, as it 

appears by the record. And for theſe reaſons, the ſcire 

22 was abated. Vide Raym. vol. I. p. 216. 


E after, 9 W. 3. Hhepberd v. Taybr. 


In error on replevin, for taking ſix pewter diſhes ; 
the defendant makes conuſance, that. a judgment was 
had in a court baron againſt the plaintiff.; and that a 
levari facias iſſued out againſt him; on which he took 
the pewter diſhes: the plaintiff demurred, and had 
judgment; and it was now affirmed, becauſe, a diſ- 
tringas is the execution on a judgment in a court baron; 
and not a levari facias, without a particular cuſtom 
alledged, which is not done; and the avowant ſhould 
not have begun with the judgment firſt, but have 
ſhewn a plaint entered, and ſo judgment againſt him. 


Vide Mod. Rep. vol, 12. p. 124. 


Trinity, 9 W. z. Truſcott v. Carpenter and Man. 


See this caſe fully ſtated in page 120 of this work, 
under the head A/ault and Battery. 5 


Trinity, 10 I. 3. Cook v. Licence, 


A motion was made for a proh:bition, to be directed 
to the ſheriff's court in Brithl, on ſuggeſtion that the 
cauſes of action ariſing out of the ſheriff 's court ought 
not to be ſued there. And this motion was made on 
behalf of the defendant in the action, before he had 
appeared'to ſtay the proceedings of the court, who pro- 
ceeded to attach his goods in the hands of a garniſhee. 
And the plaintiff's council oppofed the motion, be- 
cauſe the defendant cannot pray a prohibition on ſug- 
geſtion of a matter he could not plead. Now, here he 
cannot plead before his appearance, and therefore he 
ought not to make ſuch a motion before appearance. 

Holt, Chief Juſtice, A man ſhall not plead to a 
Juriſdiction till he appears. But if the original cauſe 
of action aroſe out of the juriſdiction of the court, the 

arniſhee may plead it; and of that opinion was Hale, 
Chief Juſtice, But if it was debt on /emple contract, 
it is attachable where the perſon of the debtor is. 

The plaintiff 's council then ſaid, that in the caſe of 
Clerk v. Andrews, Eaſter, 1 W. & M. this court was 
moved for a prohibition to the court of the ſheriffs of 
London, to ſtay proceedings, where they attached the 
debt of the garniſhee, becauſe it aroſe out of the juriſ- 
diction ; but it was denied, becauſe the debt was on a 
ſimple contract, which follows the perſon of the 
debtor, - Vide Raym. vol. 1. p. 346. | | | 


Trinity, 10 M. 3. Wilkins v. Mitchell. 


The plaintiff was nonſuited in the totun-court of 
Cambridge, held before the Mayor there, and the non- 
ſuit entered and recorded. The defendant prayed to 


have judgment for his coſts ; but the Mayor refuſed it. 


On which it was'moved to this court to have a manda- 

mus to compel the ſaid Mayor to give judgment for the 

defendant on the nonſuit. But it was denied. 
Per curiam, The defendant may have a writ de exe- 


cutione judicii, and a mandamus fhall not be granted 


where the party has another remedy. | 
Note. In the cafe of the King v. the Biſhop'ef Ely, it 


was ſaid by Lee, Chief Juſtice,” that the law had been 


held contrary-ever fince Zafter term, 11 Geo. 2. Dr- 
Bentley's caſe. | Vide Rayms vol. 1. p. 348. Mod. Rep. 
uod. 12. p. 195. ee | | 


it recited the judg- 
inſpection of the record it 


_ defendant's council mo 


—— CASGIES 


_ iMichaelmas, 10 W. 3. Brinſby v. Golds 


On an indebitatus. aſſumpſit for horſe meat, the de- 
fendant pleaded an action depending in the ſheriff's 
court for the ſame cauſe; and held no plea, becauſe 
an action pending in an inferior court is no bar to an 
action in à ſuperior court for the ſame; cauſe. Fide 
Mod. Reps vol. 12. p. 204. 4; 45; wal 
Trinity, 11 M. z. Mafon v. White, Marks et al" 
The plaintiff brought an action on the caſe againſt 
the defendant ¶ bite as an attorney, and the other defen- 
dants, for entering judgment againſt him without his 


aſſent, or without his being arreſted, or any proceſs ſued 


out againſt him, and without having made any Warrant 
of attorney to White; on which à fferi farias iflued, 
and his goods were taken, c. Judgment by 9 
and a writ of enquiry being executed and returned, the 
in arreſt of judgment, iſt. 
That the declaration is againſt Mhite, one of the at- 
tornies of the court of our Lord the King of the Bench 
here, where it ought to be at Meſiminſter, tor it cannot 
be underſtood what place here means, and therefore it 
cannot be known what court the plaintiff means. But 
not allowed. ' rt WA. SBS, 
For the court ſaid, the court of our Lord the Ning 


the Bench, is the Common Pleas; and the judges will 


take notice that the Common Pleas is at We/tmin/ter, and 
therefore her is at J/e/imin/ter. | 
A ſecond exception was, that the plaintiff has not ſaid 
who were juſtices of the court ;- whereas he ought to 
have mentioned the Chief Juſtice by name, and his 
brethren. But not allet. : 2033. 20ÞM 
For in the opinion of the court, tho? in 


*.4 4 


pleading of 


a fine, they plead that the fine was levied before ide 


Chief Juſtice by name, and his brethren, yet there is no 
neceſſity here, to name the juſtices of the court. So 
judgment was given for the plaintiff, Yide Raym. un 


1 P. . | 
Michaelmas, 11 V. 3. Anonymous: ls . 0 
Hul, Chief Juſtice. The bu/lings is the coun: 


ty court in London, and the ſheriff may grant replevins 
out of it as ſuch, by flat. M. 2. Vide Mod. Rep. vol. 


"IP; IZ, P. 320. 


— 


Eaſter, 12 V. z. Dr. Grenville or Gama v. Tie 
College of Phyſicians. ge 2 


dri. J AN a | 2 * Ce n. 


Eafter, 12 V. 3. The Kirg v. Th. 


In this caſe, Holt, Chief Juſtice, ſaid, that where 
a writ of error is ſued out of Chancery to remove a re- 
| cord out of an inferior court, returnable here; if they 
ſue execution afterwards, and before the return, this 
court will puniſh them. And he cited the caſe of. Mr. 
Starkey in the time of Lord Chief Juſtice Kelynge, who 
was ſteward of Yindſor Court, where a complaint was 
made againſt him for being judge, plaintiff, and bailiff; 
and Mr. Starkey, at the bar, ſaid, it did not concern 
this court; but he was committed. for every ſuch mil- 
demeanor is inquirable here. Vide Raym. vol, 1. page 
555. | 59 2 e 90 


Trinity, 12 W. 3. The King v. Gilbert. 
A pre entment in 2 court- leet, for a nuiſance, was re· 
moved by certiorari, and an exception was taken to it, 


| that it was not ſnewn how, oor by what right, this court 
was held, whether by patent or preſcription, which 


| was urged, ought to be done, for that the leet is not « 
common right, but is taken out of the town,. and the 
town is of common right; ſuch 'derivation therefore 
muſt be either by grant or preſcription. But the caurt 
over-ruled the objection, and ſaid; the precedents 
were all in this manner. Vid Salk, vob, 1. p. 200. 


* 
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_ 1211; Hilary, 13 NV 3. Craſſe v. Sub. 


- 


under the head Bath 


Þ | Hilary 13 . z. | ' Fenwick v. Lady Groſuenor. 


Halt, Chief Juſtice. In inferior courts the courſe 
: no enforce J appearance by diſtreſs, and that ought - 
to be reaſonable; and if a reſcous is made to a reaſon- 

able diſtreſs, the ſteward may impoſe a fine for it. And 
it would be too much to diſtrain goods to the value of 
the debt demanded. And the inferior officers cannot 
juſtify the breaking an houſe to take ſuch diftreſs. And 


J 


tempt in court. Vide Mod. Rep. vol. 12. p. 610, 


Vain, 13 M 3. fummim. 
A replevin by plaint in an inferior court was removed 


See this caſe fully ſtated in page 161 of this work, 


though an inferior court may grant other proceſs out of 
court, yet they cannot grant an attachment on a con- 


hither by certiorari; and on the removal the plaintiff | 


changed his declaration 5 


Per curiam. That cannot be, for whatever is below 
ought to be now here. And if a perſon. removes a re- | 
pleuin by recordare hither, and declares for leſs than he 
took, the defendant muſt avow for them, and alſo for 
what he has not declared on; and if he has a return, 
he ſhall have it for all. And if a perſon replevies part 


ol the goods taken, the other ſhall avow for them, and 


the reſt alſo, and have return if his avowry go for him 
for all. And this certiorari removes the pledges below, 


ſo as a ſcire a may iſſue againſt them. And the 
entry here above, in this caſe of the removal of a reple- 
vin by plaint, ought not to be of a he was ſummoned, as 
on an original, but as of a cauſe removed. Vide Mod. 
Rep. vol. 12. p. 453. | 


Michaelmas, 13 W. 3. Gwin v. Thornboroug h. 
1 1 trigugtd wr 7 £0) 


Per cur iam. A perſon cannot be amerced in {ret for 
a private nuiſance, but may for a public one. Vide 


1 


diction, the judgment was reverſed; for if one is in- 
debted to another, he is ſo wherever he goes. 1 Vent. 


243. Vide Mod. Rep. vol. 12. 5. 598. Cre. +4 
Hilary, 1 Ann. Chambers v. Jennings. 


The declaration on a AE the court of the 
Earl-Marſhal, to ſtay a ſu 

forth, that Jennings was a gentleman born, and dubbed 
a Knight by King Charles the Second, that the plaintiff 
ſpoke theſe words to, and of him, You a Knight / You 


great ſcandal of gentlemen, and of the order of Knighthood, 
and likewiſe, to the great provocation of Fennings to 
due]s, and breach of the peace. And it appeared 
on the pleadings, that the queſtion was, F 


| Iſt, Whether there was ſuch a court of honour in Eng- 


land as gave remedy for words not actionable at law, 
tending to the diſhonour of Knighthood, or'of any 
perſon bearing a 8 

2Jly, If the court of honour' had ſuch a juriſdiction, 


whether it ought not in ſuch caſe to be held before the 


are a [inde fellow, and an inconſideruble fellow, to the 


it there againſt Chambers, ſet 


conſtable and marſhal, and not before the marſhal 


alone? And the ſtatute of Richard the Second was like- 
wiſe under confideration.: .. on 

Per Holt, Chief Juſtice. It was made an argument 
ſome years ago, that 4 prohibition would not lie out of 
this court to the court of honour ;. becauſe, as was then 
faid, none ever was known to have iſſued before; and 


fat. R. 2. was relied on, which proves if they {hould 
eneroach on things not within their juriſdiction, 
there ſhould be a writ from the Privy Council to re- 


1 2 27 f * 
* be . 


J drain chem. But notwichſtanding bis, it was ndjudg- 


ed, that in caſe-of incroachments prohibitions would 
lie, and it was the proper remedy: for it is the duty 
and buſineſs of this court to reſtrain all manner af infe- 
rior juriſdiclions, and, to keep them within their 


temedy by privy ſeal from the council; and the reaſon 
of that additional remedy was, that Thomas Earl of 
- Glauce/ter, the then conſtable, was too great and 
owerful for the King's:courts to deal with him; and, 
— theek could not be application to this court iu 
vacation, when they proceed Sow z and ſo it was held 
by all the judges. 1 
Now, the firſt matter here is, concerning the con- 
ſtitution of the courtz and, no doubt, formerly it was 
held before the conſtable and marſhal, and fo all along 
till the 13th of H. 8. when the then conſtable was attain- 
ted of treaſon. How then came it to be held before the 
marſhal alone, and is there any precedent before that 
time, that it was held before the'marſhal alone? And 
to make it out by preſcription, you cannot; for the 
firſt inſtance is within time f memory, and no 
ancienter than the court of the council of Vert, 
which obtained by incroachment only; for firſt it was 
but a commiſſion of yer and terminer, yet afterwards, it 
drew in abundance of other matter, and all by the 
great power of the preſident of the North: and the 
Court of Reque/i was only by encroachment, and they 
acted like maſters in Chancery, and held conuſance of 
matters of law, without any preſcription; and yet it 
fell at laſt of itſelf, without any act of parliament; 
their proceſs was a ſubpna. And I am entirely ig- 
norant what fort of juriſdiction a court of honour has, as 
to matters ariſing within England; for — R. 2. gives 
them authority only of matters ariſing out of the 
realm, and feats of arms within the realm ; by which 
they would have meant coats of arms and eſcutcheons; 
and he ſaid, the miniſters of that court underſtood this 
matter of arms well, and gave coats of arms, and kept 
pedigrees of families; and if they find people that aſ- 
ſume arms, to whom arms do not belong, or at leaſt 
thoſe they aſſume belong not to them, their way is, to 
poſt them up, by what juſtice or law I cannot tell, 
and in this caſe, what ſatisfation can wy make to the 
plaintiff? If they fine the defendant, ſhall they enforce 
the payment of it by impriſonment? We have a well 
known maxim, that no court ſhall impriſon but a court 
of record; and the court of honour is none; and the high 
commiſſion court had aſſumed a ſtrange authority, more 
indeed than belongs to it, by ſlatute H. 8. or of 
Queen Elizabetb, and carried their power ſo far, by tlie 


authority of ſome great men of the clergy, that were 
in the commiſſion, that it was hard dealing with them 


in Maſiminſter-Hall; for that court aſſumed a powet to 
impriſon, though they could not juſtify it; and in my 


opinion, it were to be wiſhed the parliament would give 
| them juriſdiction of "A 


tending to diſparage men 
of honour; and ſuch as generally provoke gentlemen 


- 


to:hght> whine Wia 6 rt T9 
Powell, Juſtices If they have juriſdiction of words 
concerning coats of arms, that is not this caſe: but 
here you ſay, the words tend to a breach of the peace, 
and are provoking to fight a duel ; and if ſo, they are 
And this term it coming on in the w or and-none 
appearing for the defendant, the court ſaid, whatever 
— — there is to hold plea of ſomething before the 
marſhal alone, there was no pretence to hold plea of 
words; and ordered the rule for a probibitian to ſtand. - 


Jide Med. Rep. vol. to p. 125. 
ERB 


See this caſe fully Rated in page 1 33 of | this work 
under the head Attachment. 2 1 5 wi 


75 


Dae, 1 din, dnonymou. 


If a jury in an inferior court will not agree on their 
verdict, the way is, as in other courts, to keep them 
without meat, drink, fire, of candle, till they agree, 
and the ſteward may from time to time adjourg the 


| court till they do agree. Generally a /rvars facias is 
; e * 4 . | ' POR 4048005 "not 


/ 


bounds z and the ſaid ſtatute was made to give a farther 
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not the proceſs of the bundrell court, but by ouſtom it 
may de ae all hundred courts have this cuſtom ;- but 


Hlolt, Chief Juſtice, 


the truè proceſs at common law is a diſtringas. All 


miſdemeanors in judicial officers are a contempt of this 


court, and attachments go daily againſt ſtewards, for 
granting attachments againſt all' the parties goods. N 


leſſee in gjeciment: but for error in judgment à Judge 


is not puniſhable. All this was held by the court on 


a motion for an attachment againſt à ſteward for diſ- 
ne a jury before they gave a verdict. Vide" Salt. 
Vers Io po B90. | 1 m 


Eafter, 1 Ann. Staumer y. Dauert. 


| | 8078 net: 7 
In this caſe it was held by Holt, Chief Juſtice, and 
the court, that whenever an action is brought in an 
a” court or juriſdiction, the compleat cauſe of 


ion muſt be laid to ariſe within the juriſdiction; | 


and if ſo, whatever matter lies in aggravation, need 
not be laid within the juriſdiction: as if an inn-keep- 


er ſuffer my horſe to be taken out of the ſtable, with- 
out my conſent, it is a compleat cauſe of action; for 
thereby he is a wrong-doer: and though the aiding | 
and beating be done out of the juriſdiction, yet the 
inferior juriſdiction may hold plea of it: the compleat 
cauſe of action ariſing from the firſt. taking; and the 


ſubſequent matter only being an aggravation. An 


nate, this was on a writ of error of a judgment in che 
Marfhalſea court; and the judgment was (afterwards | 
affit med unanimouſly in this court, in Michaelmas, 3 


5 Trinity, 1 Ann. The ꝛeen v. Hill & al. 


Judgment was given in the town court of Briſtol, 
the cots taxed, and aſc, fac. taken out againſt 
the bail, and a year afterwards the court granted a 
new trial, and ſet aſide the firſt judgment, and an at- 
tachment iſſued againſt the judge for this cauſe. Vide 
Salk, vol. 1. P. 201. Fl as 


Trinity, 1 Aun. Lucking v. Denning, | 


In an action on the caſe, brought againſt a ſerjeant 


at mace for the eſcape of one in cuſtody by virtue of 
a proceſs of the court of the ſheriffs of London, in an 

ion of debt on a bond ſued there; on net guilty 
pleaded, it appeared that the bond was made out of 
the juriſdiction of the court; and thereon it was ob- 
jected, that the proceedings on the bond were all void, 
and the ſerjeant a treſpaſſer; and 2 Bu. 64. 2 Mod. 
30. 1 Ro. 545, 809, 1 Sid. 125. 1 Lev. 95. Hob. 
267. Lut. 935, 1560, a Mod. 196. March 117. & 


flat. Męſim. I. c. 35. were cited in ſupport of this aſ- 


ſertion. 5 CA 

Per curiam. Where an inferior juriſdiftion is con- 
fined to perſons, as the Marſbalſea to thoſe of the 
houſhold, if it appears on the face of the declaration, 
that the perſons who ſue are qualified to ſue, though 
in fact they are not, yet if the defendant/ does not 
plead to the juriſdiction, but comes in and admits it, 
he ſhall never take advantage of this afterwards, but 


is e/topped and concluded: but if it is not averred in 


the declaration that the perſon is qualified to ſue, and 
within their juriſdiction, the whole proceedings are 
void, and zreſpaſs lies againſt the officers 

2dly, Where the inferior juriſdiction is confined to 
ſome particular things, and the ſuit there is for ſome- 
thing elſe of which they have no juriſdiction, all is 
void, and can be made good by no admiſſion. 

.zdly, Where they are confined to place, 2125: to all 


contracts ariſing within ſuch a. diſtri; though the 


contract ariſe out of the diſtrict, yet the court ma 
award proceſs, and the officer may execute it, unleſs 
it appears to him that it aroſe without the juriſdiction, 
as if this bond had been, dated at -7or4, and that was 
the caſe, 1 Roll. 

either whether there be 
aroſe, and may proce 
trary appears to him. lat eneral wit 
afy averment, #hat it was within the juriſdiction, but 


his duty, unleſs the con- 


remembered a cafe of the 
Mayor of Hereford, who gave judgment for his own 


og, but he is not bound to inquire, 
a cauſe of action, or where it 


Fhe plaint is general without 


| 


— — 


— we che 


. 
x 
i 


| 
| 
| 
N 


; 


: 
: 
: 


remaining in arrear and unpaid, 


* 
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that is ſupplied by the court; and if a matter ariſes 
without the furiſdiftion, and the plaintiff declares of it 
as within tt uriſdiftion, the defendant may plead to 


the juriſdiction of the court, and if that be over<ruled, 


may have a prohibition on the fatute of Weſtminſter : 
but, if he waives that, and pleads. to the merits, he 
can never then have a prohibition, nor can he take ad. 
vantage of their want of jariſdiction, for by the aver. 
ment of the count, and his on admiſſion, he is s- 


juriſdictionh. It is impoſſible the court ſhould "know 
where a tranſitery matter ariſes, unleſs the defendant 
acquaints them with ie, Accordingly we plaintiff hu 


— 


The juſtices of a borough committed the defendant 
for non-payment of a fine ſet on him for a contempt in 
court. Ihe defendant brought an habeas corpus, and 
the court held it a good commitment; on which he of. 


fered to pay the fine in this caurt, but they (aid they 


could not take it; he muſt be remanded, and pay it 
below.” Lid, dure, ook ». $, ½ͤ᷑ 


i 13 p £ * 3% a be 4 © N ; » 
 Michnehnas, 3 Ann, or 1 Ani, according to Rayman, 


Stanman, Stanion, or Stanyon, v. Davis er Davies, - 


Per curiam. In actions in inferior courts, it is necef 
ſary that every part of that which is the gr/# of the ac. 
tion ſnould appeat to be within therr juriſdliclian, other. 
wiſe ſuoh matters as are inſerted only for. aggravation 
of damages, might nt itted, and yet the” ation 
remain. See this eaſe fuflyftated in page 153 of this 
work, under the head verment rtr. 


Hilary, 2 Geo. 2. Emery v. Bartlett. 


On a writ of error brought by Bartlett to reverſe a 
judgment given againſt him by the court of record of the 
city, of, Litchfield; in an action on the c on feverd 
promiſes brought by Emery againſt him, and judgment 
by default, a writ of enquiry executed, entire damages 
found, and final judgment given, In the declaration 
there were two counts: The firſt was on a promiſory 
note made within the juriſdiction of the court, and ſub- 
ſcribed by the defendant, by which he promiſed to pay 
Emery 59 l. 10 5. on demand, for value received. And 
the exception to that caunt was, that it was not averred 
that the value was received within the juriſdiction of the 


| court; the plaintiff imerror's:council inſilting; that this 
was the foundation of the note, and that therefore it 


was neceſſary to be ſet forth within the juriſdiction, to 


give the court a juriſdiction over the cauſe. The ſe- 


cond count was ori, ac e computaſſet, wherein the 


_ plaintiff Emery below declared, that the defendant Bart- 


lett accounted with her. within the juriſdiction of the 


court, for divers ſums t money before then due, and fil 


924 


- The exception to this Was, 


that it was not averred, 


that the ſums. of money were due within the: juriſ- 
VLiclion of the court. Ang it was unged, that if the defen- 
dant W contracted within tne juriſdiction of the 
court, the la 
not be ſufficient, becauſe. the accounting did not altet 
the nature of the debt, And for that were cited the 
caſes NN. 5 | 
a 


ying the accounting to be within it would 


almer, Heb, 88. Dane v. Thorpe, 


Allen 72. Coney v Laws, Stiles Rep, 472. Sir Thomas. 
Janes, 47. and Leu. 1954 Buli v, Palmer. But the 


court were of opinion, as to the firſt point, that the pro- 
miſory note being laid to have been made uit bin the ju- 


riſdliction, was ſufficient, becauſe whether it was for 


value received or not, it would not be material, for an 
action on a promiſory note payable to a man, or order, 


tho? it was not for value received, is maintainable on 


at. 3 C5 Aun, c. 9. and if the value received is in the 


note, there is no occaſion to prove that the value was 
paid. As to the exception. to the ſecond count, the; 


court alſo ever-ruled it, becauſe the action as ground. 


1149 


giving the ſtated account in evidence, would be goc 
2 | 1 


ev 


ed on the ſtated, account, which was laid to be Rated: 
. within the juriſdiction. And though the ſtating: the 
| ze ee r not alter che nature of the debt, yet 


| 


J 


evidenceto prove the declaration. The judgment was 


therefore alarmed: Vide Rm. vol. 2. P. 1855. 3 
adimat, 2 Geo, 2. George Blentinſon and William 
Michadimas, Maite v. Francis wg OTITIS 


'See this caſe fully ſtated in p.*86-of this work, under 
the head Appear aces". . 8 


Frinity, 8 Cen. 2. Meravia's Ca.. 


an information againſt the judges 


On application for Device in Nille, for 


of the court of the borough of the 

a miſdemeanor in tel 

debtor out of their pr ſon : 
"Lord Hardwicke. Such 


* , EK 


niſhed by information, and alſo by attachment, being 


rintendency over all 1er jurifditions, 

al ſuperintendency over all eier juriſdictions, 

| But in this caſe the affidavits not in ſufficient, 
| Lord Hardwitke, | 


no rule was made, Via 


p. 135. „„ 


Eaſlir, 30 Cie. a. The King v. Rager Phillips, Mayor 


/ Carmarthen«, "239421 

-udaed, that general rules were wiſely eſtabliſhed 

67 x ruſtice with eaſe, certainty, and diſpatch, 
the great end of them being to do juſtice, and it is the 
duty of the cowrf to fee that this end be really attained. 
Vide Bur. vat: 1. p. 301. | E . 10 Fa 
Hilary, 31 Geo. 2. Sir Edward Morſeley, & al. A 
Now 25 Richard Slader, a Bantrupt v. De Mates 
and Sauer. Lag - : 1 x 8 | 574 | on 55 5 
Fee this caſe fully ſtated in page 200 of this work, 
under the head Bankrupt. : 3£5D.300 ri 80 9111 f 


e ener 23 30} . 
Trinity, 33 & 34 Geo. 2. The King v. Moreley and 
; . =; . ( bers. - "3 : C . , 


17 

by 

«1, gy 
"Xx 


4 


See this caſe fully ſtated in päge 250 of this work, 
under the head Certiorar . 
AMiebaelmas, 1 Geo. 3. Doe, an the Demiſe of Long 


; V. Laming. £2 5 


* - 
: 8 


Adiudged, that a court of equity is as much bound 
by poſitive rules and general axims concerning pro- 
perty, (though the reaſon of them may now have ceaſ- 
ed) as a court of lat is. Jide Bur. vol. 2. p. 1108. 
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Trinity, 3 V. & M. Sawyer v. Rilligreto. 


14 


In an action of covenant for the ſale of an oſſice, and ; 


the vendor to have the penſion belonging to it, judg- 


ment was given for the defendant. 


On this judgment a writ & error was brought. in 
this court, and the qugſtion debated: was, whether 


this was a good grant or not? And it was agreed that | 


nothing but ge could ſupport it. 

Then it was argued, that this cauenant was in the 
nature of a perſonal warranty, and not to be com- 
pared to a covenant for quiet enjoyment, where on 
2 diſturbance, the party has a remedy; over; but 


this action reſts on the: covenant itlelf, and does nat 


wait on the office; for if the Queen ſhould die, the 
defendant is ftill bound, and ſo he. 43:alſo, if the profits 


of he office ſhould be | nk. Elan eier 

Holt, Chief Mattes, ane Hires Juſtice, were of 
opinion, that the breach was not; well aſſigned: the 
other two juſtices were of a different opinion p they 
held that there was ai good breach, and that the bar 
was good, and a direct anſwer to the breach; ſo all 
were againſt the plaintiff in the torit F error; wheres 
n f ; ; 3 


their office, in unduly-diſcharging a | 


a miſlemeanor may be pu- 


PF 
1 
A * | * 4 - ' 
4 - 1 1 1 * i 1 . 


* 


* 


| 


4 


conſidered as 4 contempt of this cet, which has a | = and'to 


aſſigned the meſſuage, 


fore he proceeded no farther, and there the matter 
reſted. Yide Mod. Rep. vol. 4. p. 39. : 
| Hilary, 3 4 IW.& A. Glover v. Cube. 1 
In an action of covenant, the plaintiff declared, that 


the manor of Hackney, in the county of Mialilzſex, 
was an antient manor,. whereof one meſſuage with 


319 


the appurtenances in Meresſtrett, is copyhold of in- 


heritance. 


every cuſtomary tenant thereof, being ſeised in fee of 


That thete is a cuſtom within the ſaid manor for 


any copyhold lands or tenements, to demiſe the ſame 


for 31 years, more or leſs, without licence, Cc. | 
That on the ziſt day of Detember, 19 Car. 2. Sir 
William Bolton being then Lord of the ſaid manor, 
granted the "ſail 'taefſuage, c. to G. H. and M. his 


itted. 7 55 © : 2 A 
That on the zoth of February, 1671, the faid H. 


und his wife; by their indenture, did demiſe the ſail 
| 9 to the defendant for 21 years, rendering rent, 
f 


which leaſe the defendant covenanted to repair during 
ON $1) 27230 4 e, e 
That by virtue of | 
tered and was poſſeſſed, . 
That M. H. died, and afterwards, &c. on the zoth 
of January, 1684, the ſaid G. H. granted the rever- 
ſion of the ſuid meſſuage, Ac. to his ſon G. H. the 
younger, and to his heirs. 
T nat after watds; vis. on 
2. the ſaid G. the fon, was admitted tenant, and 
the ſame dby ſurrendered the premiſes to the plaintiff 
Glover, who was admitted, and now brought this ac- 
tion againſt the defendant for noe” repairing the pre- 
er., 0 0353 3354) 02. übe; enn 
The defendant: pleaded, that after the leaſe was 
made to him, and before the" reverſion came to the 
plaintiff, viz. Ju 24, 28 Cari 2. he the ſaid defendant 
th | e. to S. P. of which” the 
plaintiff had notite, by virtue whereof ſhe entered, and 


was poſſeſſed n nbi: M. 


demurrer; on Which two queſtions zroſe. 
ift. Whether this couenant runs with the reverſion ? 


The plaintiff demurred, and the defendant joined in 


for if ſo, then the plaintiff being e of a rever- 


ſion, may bring this action at common law. 
Aa⁊2dly, If not, then, whether the aſſignee of a tever- 
ſion a copyhold, is aided by at. H. .,. 

Per curiam. A copyholder has an inheritance, tho“ 
he has it in the pet, and his eſtate is now fixed and 
eſtabliſned by the cuſtom ; and therefore muſt be con- 
ſtrued to be within the equity of this fatute, and the 
rather, hecauſe of late he has been held to be within 


the heirs of the ſaid G. who was thereon 


the ſaid demiſe, the defendant en- 


aueh of re u Frcs 


the fatite de Hons, &c. And ſo without farther argu- 


ment, judgment was given for the plaintiff. 


vo Baers, 4 W. 3. Pitcher v. Tg. 


Vide 


See this cafe fully ftated In page 128 of this work, 


under the hedd Menn. 


In an action of Covenant; the plaintiff declared, that 
1 Mal to AA houfe for ages pting two 2 
with free ingreſs, egreſo, S thto* the parlour, hall, 
&c. and afterwards the leſſee affigned to the defendant 
and now alledges a breach, becauſe the'defendant had 
ſtopped the pa lage; and on demurrer, that theſe words 
do nat make';a'\covenanty'for\they ate on y the words 
of the leſſom, and not like 1-Saund! 321. where cove- 
nant was maintained on the word dimiſ; for there the 
uſe of a pump Was leaſed by him againſt whom the 
code nam was brought ; but here they are the words of 
him who btings the couenant; and if covenant lies, it 
is not maintaĩnabie againſt the aſſigne. 

Her cuniam. Covenant lies againſt the leſſee and aſ- 
ſignee tod; for it. is ex preſsly laid, that the demiſe was 
to him and his aſſigus. 1 e 'ahle 
12 ſaid; the' difference was as taken in 

ard Muti dene, where the demiſe was of land, ex- 
cept a cloſe, and agreed that -covenant did not lie - for 

| "- Aiſturbance 
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diſturbance in this cloſe ; but where the exception was | 
of a thing dehors to the leſſor, as a way, common, || 
eſtovers, or other profit to take, that is by agreement of 
the leſſee, the leſſor ſhall have them; and therefore cove- 


ant lies. 3 Gros 657+ Ile. 553. Vid Mod. Rep. 
vol i, p. 24. % een 


i 


- | Michaelmas, 5 . & M. Midgleys v. Lovelace. 


P' be aflipnee ofa reverſion granted over his reverſion, 
and afterwards brought an action of covenant againſt 
the aſſignee of the term, for rent arrear before the 
grant of reverſion: and on demutter, TR 

Per curiam. If at common law, the aſſignee of a rever- 
ſion had granted it over, yet he might afterwards have 
an ation of debt for rent; though he could not diſ- 
train or have waſte; becauſe his power over the land 
was determined. It is true, where a man ſeized. of | 
rent in fee, grants it over, there he has no temedy ſor 
the arrear, becauſe the diſtreſs, which was his only 
one, is gone by the aſſignment; but where rent is re- 
verſed on à leaſe for years, it is otherwiſe, becauſe | 
gelt lies on the contract; and here the aſſignee ſhall 

have it as a fruit fallen from the reverſion. 8 —— 
was given for the plaintiff. Vide Mod. Rep. vol. 12, 
MMichaelmas, 5 W. & M. Griffith v. Harriſin. 


An action was brought by an executor, on a covenant 
in an aſſignment of a leaſe, for quiet enjoyment free 
and clear, and freely and clearly diſcharged, or other- 
wiſe indemnihed of and from all arrears of rent, Cc. 
And the plaintiff aſſigned a breach, that ſo much rent 
was in arrear; the defendant to part pleaded payment 
to the leſſor, and to the reſt of the rent alledged to be 
in arrear, that he left money in the hands of the plain- 
tiff, with an intention that he ſhould pay it to the leſſor; 
on demurter it was objected, that the plea was not 
good, becauſe the intention was not traverſable. 

Holt, Chief Juſtice. In ſome caſes the intention is 
traverſable, as if 4. be indebted to B. by obligation, 
and by ſimple contract, and pays money to B. the in- 
tention to which debt it ſhall be applied is traverſable: 
and the court inclined that this plea was good; but held 
clearly, that if it had been /zft to pay it had been good, 
and that he did not leave it in manner and form, &c. had 
been a good traverſe ; but the court took exception to the 
aſſignment of the breach, for that the plaintiff did not 
ſhew a diſturbance in the enjoyment, or other ſpe- 
cial damage, without which the rent. being behind, 
is not a breach of the covenant, Tollard's caſe, 1 Ro. 
Abr. 433. and took this difference, vix. where the 
counter-bond or covenant is given to ſave harmleſs.from 
a penal bond before the broken, there if the 
penal ſum be not paid at the day, and ſo the condition 
not preſerved, the party to be ſaved harmleſs, does by 
this become liable to the penalty, and is damaged, 
and the counter- bond forftited ; but if the counter- bond 
is given after the condition of the obligation is broken, 
or to ſave harmleſs from a ſingle bill without a penal- 
ty, there the counter-bond cannot be ſued without a 
ſpecial damage. So here the rent remaining in 
arrear, and not- paid, is not a damage, unleſs the 
_ plaintiff is ſued or charged; and if paid any time be- 
fore ſuch damage incurred by the plaintiff, it is ſuffi- 
cients Vide Salk. vol. 1. p. 197. 6 
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| Eaſter, 6 W. & A. Green v. Home. 2 


In an action of covenant, the plaintiff declared, that 
A. being indebted to him, and arreſted at his ſuit, the 
defendant, in conſideration that he would order the 
bailiff to let A. go at large, undertook and covenanted 
with the plaintiff to bring in the body of the ſaid A. 
and deliver him into the cuſtody of the ſaid bailiff, on 
ſuch a day, &c. The defendant prayed eyer of the deed, 
which was, 1 (the defendant) do promiſe and engage 
myſelf to bring in the body of. A. ta the cuſtody of B. 57 | 
on ſuch a day; and thereon it was demurred,” 
Per curiam, iſt. The plaintiff cannot ſer forth mat- 
ter of fact in his declaration not contained in the deed 


———— ow —_— J- — — 2 


don, whoſe judgment and decrees 


Rr 


has not paid the 30 . The defendant pleads, that 


| cauſe theſe are mutual and independant covenants, and 
the parties may have reciprocal actions; and therefore 


if the other party does not perform his part. Vide 


ed, 
ſeized o 


there was an indorſement, that the rent was to be paid 


all taxes. By the land- tax 3 V. & 


deduct 45. in the pound, 
covenauts or agreements of par ties. 


urſelf, ſo as to alter the caſe; therefore all ſuch matter 


wo 


emal covenant.” An aſſiguee of land may have nn 


Covent, 


Ff fa. alledged, or averred, is immaterial, f. Kg. 


151. k 
zdly. The plaintiff is no party to the deed, nor ſo 
much as named in it, and though covenant may be 
brought on a deed-poll, yet the party muſt be named in 
the deed, _ 1 Rol. Ab. 517. Vide Salt. vol. 1. p. 197. 


Michaclmas, 7 W. 3. Smith v. Sharp. _ * 


See this caſe fully ſtated in page 247 of this wor 
under the head Breach. © © <7" a 


10t av YL 7. » 1 , be) Wa Ar” Te 3 
Fair, 8 V. 3. Thwaites and Wifh, q,; 


An action of debt was brought for rent on a leaſe of 
a houſe to be made by three judges, purſuant to the 
ſtatute, for erecting a court of zudicature for the deter- 
mination of differences 9 houſes built in Ton- 
by the ſaid ſtatute are 
made a record, and entered into a book, and kept b 
the Lord Mayor, with the records of the city ; in 
which leaſe the rent of 2 J. 13 s, was reſerved per am. 
and the plaintiff declared for 100 J. due for jo man 
years; and it appeared on the record, in eaſting up t 
ſums, that he had declared for 8 /. too mu. 
\ The gere pleaded nul fiel record, and there 
was a judgment for the plaintiff, that he had roduced 
OY ORR Wo chow aa ian ow 
It was moved in arreſt of judgment, that this bein 
in debt for rent, and an entire demand of a certain ſum, 
the plaintiff could never have judgment, becauſe it ap- 
peared on his own ſhewing, that he had not any cauſe 
of action for the whole. 45 46% 48 
Per curiam. If an action of debt is brought on ſeve- 
ral bonds, and it appears that one is not due, the 
plaintiff may recover the reſt. So here the plaintiff 
demands 100 J. on ſeveral arreſts of rent, and it appears 
that the whole is not due, but falls ſhort 101. He may 
recover for the reſidue, Vide Mod. Rep. vol. 5. p. 212, 


Michaelmas, 8 W. 3. French, Executor of Squire, 

| „// // 
In an action of covenant brought on articles of apree- 
ment between the teſtator Squire and the defendant, by 
which it was covenanted and agreed between them, that 
Squire ſhould reſign to the defendant his intereſt in a 


houſe, &c, and that the defendant ſhould pay to Squire 
30 J. The plaintiff aſſigns for breach, that the defendant 


8 not aſſign his intereſt in the houſe to him. 
n demurrer, it was adjudged for the plaintiff, be- 


the plaintiff may bring his action before the aſſignment 
of the houſe. And the defendant has a remedy after, 


Raym. vol. 1. p. 124. 
Hilary, 9 W. 3. Breuſter v. Kitchell, Kidgel, or 


Kitchin, | 


This was a feigned action on the caſe upon a wager, 
in order to ſettle a difference about the deduction of 
taxes out of a rent-charge, Upon non aſſumpſit plead- 
the Jury found a ſpecial verdict, viz. that A. being 

lands in fee, by a deed dated in 1649, granted a 
rent-charge to one Brewſter and his heirs, and cove- 
nanted for farther aſſurance, and on the ſame deed 


clear of all taxes; and afterwards A. confirmed the 
grant, and covenanted to pay the rent-charge clear 
M. 4 s. per pound 
was laid upon land, and 2 given to the tenant to 
„ with a prouiſo not to alter 


Holt. C. Juſtice held, iſt. That the heir of the g- 
tee could not maintain an action of covenant againit ibe 
aſſignee or leſſee of the grantor; bur only againſt the 
grantor and his heirs; for a 8 though a cbe- 
nant real, does not bind the land, till judgment had in 
tharruntia chartæ; much leſs that which is only a per- 


» 


— 


| 8 Wr a n | | 
againſt the tovenantor and his heirs, where the covenant 
| runs. with the land.; flat. 42 E. Co 3· ſect. Th 5 Co. en- 

er's caſe; but covenant will not lie merely againſt one 
as an aſſignee of land. Hard. 87. pl. 23. 

zdly. Where the queſtion is, whether a covenant be 
repealed by act of parliament, this is the diſtinction, 
viz. Where H. covenants. not to do an act or thing 
which was lawful to do, and an act of parliameht is 
made afterwards, and compels him to do it, the ſtatute 
repeals the covenant; fo, if H: covenants| to, do a thing 
which is lawful, and an act of parliament comes in 
and hinders him from deing it the covenant is repeal- 
ed. Vide Dyer 27. pl 278, Hut if a man covenants not 
to do a thing Whieh then was unlawful, and a ſtatute! 
afterwards makes It Jawful to do it, ſuch act of patlia- 
ment does not repeal the cov?nant> Vide Salk. vol. I. p. 
198. Raym. vol. 1. p. 317. Mod. Rep. vol. 5. p. 368. 
ibid. vol- dn N06 e e e ee 


| 12 * 7 i {1 b 1 ** N g P's 
Trinity, 9 W. 3. Toddard ve Middleton. 


An action of covenant 8 on the penalty of 
certain articles, wherein the defendant had agreed to 
ay fo much per chaldron for all coals laden either at 
NMwegſlle or on the river yne, and brought to London; 
and tie breach aſſigned was, that the cbals were laden 
in ſuch a ſhip,zn he ort of Tinmauth, vize at North-. 
* $hields, and brought from thence to London. | 
To this declaration the defendant demurred, becauſe 
it did not appear that T7nmouth*was' on the river Tyne, 
and ſo the breach is not well aſſigned, and the court 
cannot take notice judicial, that Tinmouth is on that 
river; and for this reaſon” they Inclined againſt the 
plaintiff; but gave him leave to continue, on pay- 
ent of coſts. © Vide Mad. Rep. vol. F. p. 33 2 


j 


- 


 Michaelmas,'9 W. 3. . Hannan v. Redman. 
Per Huli, Chief Juſtice, , Where, ſeveral. lands are 
charged with a rent-charge, and the owner of theſe 
lands makes, a.Jeaſe, thereof, .and Nee with the 
leſſ-e to ſave him harmleſs, &c. and afterwards the leſſee 
pays the rent to the grantee of the rent- charge, volun- 
tarily and without compulſion, in ſuch cafe he pays it in 
his own wrong, and muſt pay it again to the leſſor; 
but if he is diſtrained for the rent-charge and his goods 
taken, 1 75 is a breach of the covenant, and nt before; 
and the leſſee muſt not alledge generally, that he was 
compelled to pay the rent, but muſt ſhew ho W. 
A biſhop made a leaſe, in which the leſſee covenanted, 
to repair, the, biſhop died, and. his executors brought 
an action for not repairing in the time of the biſhop, 
and adjudged well. Vide Salt. vol. 3. 2 108. 18 I | 
wo T A Is £ + KEN 43-1650 {A 
Michaelmas, 10 ;. + Northcote v. Underbiill. 
re ae er en ee „* 14} 
In kbovenantithe ph ntiff declared, that the defendant 
by his detd did grant; bärgaim and ſell; to che plan- 
tiff and his heirs, płovided that Imhe grantor paid ſo. 
much money, it ſheuld be lawful for him 'to-re-enter, 
and that he covenanted to pay the ſaid - money to the 
plaintiff; and a breach was aſſigned in non-payment 
of the money: after judgment by Anu, and a” writ 
of inquiry. executed, If thas oe ed, that nothing 
- paſſed by the deed for want of inroImetit;* whirh*wps 
granted; and from Hence he inferred, that the toverants 
were void, like the caſe in Raymond 27 Whefe H. 
grants all the reſidue of his term, Which fhould be un- 
expired at the time of his death, and *rhvenants for 
quiet enjoyment, and gives a bond to perform that co- 
venant, and it was held that the bond and 'covenant 
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dy but, the:beſt: way is to de- 
a\ cum>te/latum : exiftit; te. therefore 
given fur the plaintiff. Vid Suit. vil. 


Shad. 4... 0 Ave A. 
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Clare with a 
Judgment bw | 
1. 5. 199. 8 | 
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Covenant. 


| bei Phe eſſee . ut 
ile d finiſh ab 


| 


- jointure of ſuch à value.” And it cannot be intende 


* 


A 3 21 
©" Miehaelnat, 10 M. 3. Ciok v. Harrin. 


See this caſe fully ſtated in page 128 of this work, 
under the head n mn tn. 


Micbaclmas, 10 W. z. "Anonymous, 


In an action of covenant, the plaintiff declared on an 
indentureof ſettlement on a marriage; by which the fa- 
ther ſettled certain lands to the uſe of J. S. for four 

- years, and afterwards to the uſe of the ſon for life, and 
then to the daughter for life, and then to the firſt, ſe- 
cond, c. ſons of their two bodies in tail, Ec. and 
- the father covenanted, that the lands limited in join- 
ture, after the expiration of the four years, ſhould be, 
and for ever continue, of the annual value of 200 J. per 
annum; and the breach was aſſigned, that the lands 
were not of ſuch value. This action was brought by 
claration. And an exception was taken, that the co- 
denant did but extend to the eſtate for life limited to 
the wife for her jointure, and ſo the ſon Cannot 
have an action. For the words Cate /&' limited in. 
' jointure) reſtrained it to this eſtate only ; and the ſe- 
curity muſt be intended to have been for the benefit of 
the wife only, to the end that ſhe might be certain of 
| d 
that the father meant to oblige himſelf to ſecurè it to 
his ſon. And he cited Hob. 25 3. 329. 2 Sund. 413. 
Allleyn. 10. 2 Vent. 140; being caſes Where covenanttf are 
reſtrained by the intent of the parties. That the words 
(For ever continue) eannot be conſtrued to make à per- 
petual covenant, but muſt have ſome reſtriction; and 
that which he had not mentioned, feerted to be the 
moſt proper; and if this conſtruction was not made, 
the words (\/o limited in jointure) would be idle, and 
of no effect; for it does not _ that there were any 
other lands compriſed in the'Jeed; *But'the' plaintiff's 
council argued, that the covenant is, that after the four 


the ſon againſt the executor, who demurred to the de- 


years the lands ſhall be, and continue for ever, c. Now 


dhe ſon having, by the Hmitation of the decd, the next 
immediate eſtate after the four years is expired, if this 
+ covenant is not conſtrued to extend to him, it will be 
deſtroyed; ſince his eſtate commences immediately on 
the expiration” of the four years. en ee 
Which Holt, Chief Juſtice, granted, and ſaid, that 
the words (lands ſo limited in jointure) were only a de- 
ſcription of the lands to which the covenant ſhould ex- 
tend; and it is advantageous to the wife that the lands 
ſhould be of ſuch a value to the ſon of her huſband, as 
thereby ſhe may live in a more plentiful manner. And 
as to the objechion, that the words would be idle, and of 
no effect, he anſwered, that notwithſtanding any 
thing to the contrary appearing to the court, there 
might be other lands mentioned in the deed: and if 


1 
* 


the defendant would have taken advantage of this ex- 


ception, he ſhould have prayed vyer of the deed, to the 
end that it might have appeared, that there were no 
other lands compriſed; for the plaintiff has no need to 
-ſhew more of the deed in his declaration than concerns 
his caſe. And as to the extenſiveneſs of the covenant, 
he made this diſtinction, that it would extend to all 
eſtates raiſed by the deed: as if H. limits an eſtate to 
H. for. life, remainder to B, for life, remainder to the 
„ firſt, ſecond; 64, ſons of their to bodies, remainder 
to his own right heirs with fuch à coverant annexed 
to it, it will extend to the 5 1 5 for '#/7, and the 
eſtates ail but if for default of iſſue of the bodies of 
A. and B. the "reverſion deſcends: to the chllateral or 
linbal heir of H. he ſhall hever take advantage of it, 
becauſe he is not privy to the conſideration of the 
desd nor party to the deed,” nor is his eſtate raiſed by 
the deed. But if in ſuch caſe the remainder had been 
limited to the right heirs of A. or B. or J. $. they 
might ſus g tbis-coveriart, becauſe they had taken by 
the limitation of the deed, and are privy to it. There- 


court. Fide"Roym. vol. 1. ss. 1946 een 
ai Mic 110. 


W £3 : J a 9 4 . "3X A, 
aud on aL $6: CCC 
314 1 4 *% a. — . 1 2 - L & *,.4 1 

Eafter, 12 W. 3. Greſcot v. Gren. 

OEM M3 £4 2 4 Lt 7 Fd + $6 1549 » 4 4 $5249 
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tad f Enn "and his aſſigns to re- 
uild and fn ouſe within ſuch a tine, Mol after 
the time expired > leſſer aſſigned over the premiſes, 
4 | 8 the 
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tat he ſhqu 


the houſe not being built and Sniſhed according to the 


covenant. | a N 4 
Hol. Chief Juſtice: This covenant ſhall not bind | 
the aſſignee, becauſe it was broke before the aſſign- 
ment; otherwiſe if it was broke after, as if the leſſee 
had aſſigned before the time expired, Cc Vide Sal. 
vol. 1. 2. 199. ; ; ' ; | 
iis to tik 
63 912 01:1 aſl 
* This was an action of covenant for not conveying an 
eſtate purſuant to attie les. „ 
Per Holt, Chief Juſtice. There is a manifeſt diffe- 


ni ICT 
Ii 4 


: 


rence, between, a. covenant. to make a conveyance at 


the charge of the,covenantee,, and a covenant to convey 
to the covenantee; and be covenants; to be at the charge 
ol it.; for in the firſt caſe, the covenantor is not obliged 


to perform till a tender of the charges; but in the ſe- 


cond he is to convey at his perilz and if the covenantee | 


will not pay, he has his remedy. againſt bim on his 
caovenant; but where a covenant is to make a convey- 

ance at the charge of the covenantee, the covenantor 
. ought. to. give notice to the covenantee, what ſort of 
conveyance. he intends to make, that the covenantee may 
"Judge what charge to, tender... 2dly, When a- perſon 


pleads a deed, be aeg according to its legal 


operation, and not according to the words thereof. 
; 30ly, If a covenant; is to make a feoffment, Cc. before 
ſuch a day, the covanantor ought to give notice when 


he will make it, that the covenantee may be there to 


receive it; otherwiſe, if it be to make a feoffment on 
a. day certain; but in that caſe the covenantor muſt 
; Plead à tender on the laſt convenient time of that day. 


rp ide Mod. Rep. vol. 12, p. 400. M in 
Dan n HOHCITITOY BHT. od i EE 2% 

- -» Eaftery 12 W. 3. Stanhop v. Pemperton. 
A covenant was to build, a houſe on land demiſed 
before ſuch a day, and to keep it in repair, for the 
Jeſſee and his aſſigns; and after the day, an action 
of covenant was brought againſt the aſſignee for not re- 
Pairing. The defendant, pleads the houſe was not built 
before the day; and on general demurrer, judgment 
was given for the plaintiff. It was agreed this would 
not have bound the aſſignee, bring a new thing, without 


. .expreſsly naming him. zdly, That the plea was a 
negatiye pregnant. Vide. Mod. Rep. vol. 12. p. 384. 


1 ee e enen 1 r enen 2 8 

Eaſler, 12 M. 3. Keoliug v. Morri r. 
e OF GL IY & ODE TOY Bk bo * 1 
In an action of cousnant brought againſt an adminiſtra- 
tor of an aſſignee of a term, generally in his on name, 


on a, covenaut in the original demiſe to repair, and a 
reach in his time; it was agreed, iſt. That this cove- 


nant ran with the land, and bound the poſſeſſor without 


: .the word aſſigns. 5 Co. 15. Andithe Dean and Chapter of 
. Ii Jars CUP, AAo. 399. 1 Cro, 229. Fov 245. And 
he ſhall not ſay, hell nat. be charged for m own; ãbrung 
ur wang of aſſets, for it is his own act to be adminiſtra- 
tor, and he is preſumed. to bave known the couenunt 
annexed to the leaſes, as executors, under pain of 
deuaſlavit, are obliged, te take notice of their teſtator's. 
debts by bonds; and give preference of payment to 
them; and; he. might have diſcharged-himſelf,. hy aſ- 
ſigning over  befare bregeh. And by the:ſame reaſon | 

| ld. be charged, for the rent, ſo he ought 
pere for We e 2 Lal. zca., An executor or 
adminiſtrator, mall be puniſhed ſor waſtes» whe- 
ther voluntary or permiſſive, though treble damages 
ate recoverable. in it. 1 Ands 5, 52. 5 Co. Har- 
 grave's caſe. Alen 4. And judgment was given fox the 
: Rae be before the end of the term. : Hide Mad. 

f 
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1 110.2, 046 48 3054. id 210% i et 0% bien, 
: * ., * 

aer, Ya: M3. Badger v. Nd. 


e Has 05.5. 02641691] 2.93 


21 N 11 3 C147; 8346 of ; 3301-29 
ot Per. Halt, bie Juſtice! If A. covenants with B. to 


convey to him all his gight and title to the manos of D. 
i which A. has no 1 6 3 it is not a good plea in an 
action of covenant, that he had no right, Cc. but he 
muſt take TOY: 5 = 


=_ 


onve uld in truth paſs 


ance' às wo 
 Nhbis, eee . au and be ie eftopped | 


Mie be Tis e od bange ii: 5001 
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1 Amore . Ji e 1 
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Tyuinig, 12 M. 3. Frontin v. mal.. 


...; See e e Fully e et ane, 
under the head Attorney, g. 


N e 14 £1 > 432 LAY 
21. Trinity, 12 V. z. Lacy ve Kynafton. + _ _ 
Holt, Chief Juſtice. If A. wvenants to do a thing, 
and the covenante? agtees to ſave him barmleſs, that 18 
Ml defeazance of the covenant." If two are bound Joint- 
ly and ſeverally in a bond, and a releaſe is given to one 
of them, it reteaſes the ſeveral, as well as the joint lien, 
if A. is bound by bond to B. and B. covenants not to put 
it in ſuit till ſuch a time, it is a defeaſance ; but if he 
; 5 3 7 not to ſue on it at all, it is a releaſe. Via: 
| od. Rep. vol. 127. 415. Raymond, vol. 1. p. 688. | 


* 


Hilary, 1 Ann. Robinſon v. Walker. ' \ 
In an action of covenant. the plaintiff declared, that 
the defendant and J. S. did agree for himſelf and each of 
them, &c. that they or either of them would load a 
ſhip at ſuch, a place, and pay the plaintiff for the 
freight, Ge. and the | defendant pleaded in abatement, 
that the other covenantor was alive and not named in 
the writ. And it was.agteed by all, that we bind ourſelves 
and each of us, was joint and ſeveral. | 
But Holt, Chief 1 declared, he thought there 
gh be a difference between A. and B. do agrees and 
each of them agrees, and. A. and B. agree for. themſelues 
and each of them, for in the firſt, each of them agrees, 
expreſsly ſevets the lien, but for each of them,, ſeems to 
go to the thing to be done; that is, that they both or 
either of them would do it. And a perſon may coue- 
nant, that he or A. will do ſuch a thing; ſo if two 
covenant that they or one of them ſhall do ſuch a thing, 
that is a joint covenant only; and the word agree, and 
not for each of them, makes ibe lien. But the reſt of 
the court were of a different opinion, viz. that there 
is no difference between this, and the caſe of we bind 
' ourſelves, and each of us; And judgment was given ts 

anſwer over. Vide Modi Rep. vol. 7. IEEE 


N ELTiaſter, 1 Ann. Tylhh's Cafe. 
HK bat! IT " | 1 1 ; ; * 


n 
8 | 
a 


An action of covenant lies not againſt an apprentice, 
being an infant. 1 Cro. 179. 1 Mod. 271. Vide Mad, 
A, TS Fl 


65 ; 
* 


Ri zan e 1 Ann, Heron v. Treyne. FL en Q; 
8 The! 2. S072 SH a ion TON TEX FE We 
In an action of covenant brought by Heron againſt 
Treyne, it was ruled by Holt, Chief Juſtice, on evi- 
dence at the trial at the Len-affizes: in Southwark, that 
if A. covenants with B. to make a farther aſſurance to B. 
at the goſts of B. A. ought to give notice to J. what 
fort, of aſſurance he will make, and then B. ought to 
rithe cht, and then A. ought to make the aſſu- 
rance. But if the covenant is, that A. ſhall make a new 
demiſe to B. at the coſts of B. (as the covenant on 
; Which this 7 a brought, was) or any particu- 
lar aſſurance ſpecified in the covenant ; then B. ought 
- hiſt to tender the caſts, and then 4, gught to make 
the gaſſurance, For in 5 former caſe, Bj cannot 
ke Fon at coſts will be. ſufficient. to tender, before 


pe 
CIS 


e knows what ſort. of aſſurance A. will make; but in 
the latter caſe by the inſpection of the covenant itſelf, 
will know. what fort of aſſurance will be made. 


1 WS. Bod | 
Jide Raum. vol. 2+ p. 759% oe, 
anne on ene 123. 1503 317 26897. u bm 
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|: In an action of covenant! brougbt by an apprentice 


+forinot tea hing him four ſeveral trades in an inden- 
ture of apprenticeſn p mentioned, the defendant, * 
ſtead of craving cer of the plaintiffꝰs indenture, ſet 
forth an indenture of his own, and. pleaded perform- 
; ance of the covenants therein containe. 
And on demurrer, it was e the plaintiff, 
for the defendant cannot ſhew any othenfindenture, 
but. cràve yer. of the intlenture" dechred on. Vid 


Med. R „Vol. 6. „ IJ Fel 
5 7 wy 7 Pe 82 Eaſter, 


* 


thinking the traverſe ill; becauſe if he had oed him of 
tion; therefore | BAYE. ITANCTICO,. 00/28 
that he oz/ted him of the premiſes, or any part there 
. of. E 


Jear during 


* 


* 
* 


- 


* 


* 


Lute- ſtring Company 


- 


* 
* 


banceds the partnerſhip to continue 


— 


- 


dants pleaded, that before the ale ofth&#9 4/ſhares, viz. | 


* 


by 


* 


| 1 5 5 1 | 
Covenant. 
2 in n OR 3 een 
A leſſee for years, brought an action of covenant | 
 2ainſt the leſſor, declaring on a emiſe and covenant 


for quiet enjoyment, and aſſigns for. breach, that the 
leer die enter on him, and on him out of the pre- 


iſes: the defendant pleads that he entered to diſ- 
—— for rent in arrear, abſque, 105 that he did o, him 
of the premiſes. To | which the plaintiff . demurred, 


of the premiſes, he had go6d.caule of ac- 


cel | N 4 | 
any P* 0 fore he. ſhould have. traverſed, ab/que hoc, 


o 


Per curiam. 


averſe, and prove ouſter of any part, the iſſue will be 
Ne dim And the court made a. diſtinction between 


* 


pleading the general iſſue, (as in debt, you plead, is 


indebted, nor any part or 
ſpecial iſſue as this is, 3 
drews. Dyer 11 


ge thereof doth obe] and a 
20. 


” 


Vide Mod. Rep. vol. 6. p. 150. 


In an action of covenant brought againſt huſband and 


wife, on a deed df demile to the wife, when ſole; whereby | 


83, 84. Robert v. An- 
5. Therefore judgment was given for 
the defendant. 


Mir Im $3656 e 171.24 | 
* . | ; | 
, S 4 hael ; 7 : 3 Anne: Anonymous. L 5 5 N ; 
8 + | 


P ˙ A ˙ wm ane Ho os 


The plea, is well enough in this caſe; 
for if the plaiptiff will join iſſue on the matter of the | 


e 


P 


„ * 


ſhe covenanted, that ſhe would every year, during tbe 
term, plant ſo. many oaken plants on the premiſes : 


the breach aſſigned was, that any oaken plants in an 


ly had not planted. 
Per curiam. If 
action for breach would lie agai 


the ſaid term, they or either of them, annual. 


the wife had afligned when ſole, the. 
the huſband and 


her jointly: and as to the annually in any year, at moſt | 


it is nothing but ſurpluſage, and ſhall. be rejected. 


MichazImas, 3 Anne Arnote or Armit, v. Breame. 
| FF heh. & $ * ' =p 


— 


Arbitration. 


See this caſe fully ſtated in page 103 of this work, 


under the head 


” 7 : 
ITHITYOY S149 4 


Ann. Seignorett v. Noguire, & al. 


9 
1 
— 


Hilary, 4 


An action of covenant was brought on articles of 


partnerſhip, whereby it was agreed, that the three de- 
fendants'ſhould' contract for 336 ſh 

pany, for which the plaintiffs. were to 
pay the money, and ts Have the Mates. delivered to 
them; and the plaintiffs were to have intereſt farthei 
money; that the plaintiffs and defendants. were to ma- 
nage the ſhares in partnerſhip, and in caſe of difference 


ares of the Royal 


in opinion, the moſt 'voices to carry it; the, plaintiff's | 


to be but one voice: that when any of the. ſhares 
ſhould be ſold; che money ſhould® go. to. ſatisfy. the 
plaintiffs, the principal and intereſt ki t 


at they ad- 
begin from the day of the date of the contract for the 


N, four years, 'to - 


ſhares ; that after the expiration of the ſaid four years, 


the plaintiffs. ſhould not be obliged to keep any of the 


ſaid ſhares, which ſhould then remain unſold, any 


longer, but might: ſell them to make an end of the 


"conn of the Fare there ſhould be any 
oſs, the ſame thould be borne, one-fourth part by other theatre, but t was appointed by Mr. 
the bang and ther other, three-fourths by the de- N | : m Bo Qed at 

for the 3 36 ſhares was laid to 
zth day. of April ibo;; and for breach 


fendants. e contract 


be made the 


the plaitiffs ſhe 
plaintiffs ſo 


wed, that after the four years elapſed, the 


474 ſhares, which were what were then 


remaining pf 336 ſhares, for 2920“. 10% bnd n more, 
which was the beſt price thati could be got for them, 


ſo that the damage came ta ſa much, three-fourths of 
which was 107 much, ſor which the plaintiff brought 
this action. Phe defendants craued chenof the articles, 


and they ere entered in theſe wordaplarnd ik appeared, 


that the commencement of the "four yeats was to be 
from the dayſof the date of.theicbntraRt A he defen- 


re ee eee 1 
2 Trangernqaane ſsid t hates, u d ſhafes to R. 
L. a0 Bares to . S. and that at the time of ſel- 


y * 


fold 


| 


13 


| 
£ 


cia verdict, that the 
. parliament, 9 F 10 
meanors, and R. L. and . S. became his bail: and 


| . . 3 : 3 
ling and transferring aforeſaid, the current and martet- 
able price of the ſaid 174 ſhares was fo much: and ſo 


there was no loſs. The plaintiffs replied, and traverſ- 


ed the ſale of the ſaid 174 ſhares in manner and form, &c. 
and thereon-iſſue was joined, and the jury found a be- 
aintiff Seignorett, at the ſeſſions of 
3. was impeached for miſde- 


that the . plaintiffs on the 3oth-day of May 1698, 
aligned over the 174 ſhares to R. L. and JF. S. viz. 
90 to Ii, and 84 to S. for their ſecurity; and to ſecure and 
indemnify them, of and from the recognizances : that 


.afterwards on the 28th day of October 1698, L. and &. 


were diſcharged from their recognizances, and that 


they were no ways damnified thereby; but whether 


chis alignment was in law a ſale, they leave to the diſ- 


cretion of the court. 


10 5. S. o ſuch a day, 
the day receives the money of the obligor, by which 


the plaintiffs. 
1 1 4 1 35 74 


— 


demurred to the declaration 


but the Chief Ju 


F. *; Ai,, dr. wants and it ſhou 
mating of the inden i. &,-that he the ſaid Robert 
Wilks AER, for ſiye years after the mak - 


. . Aﬀter this cauſe had been a long time depending, the 
three judges Pere the latter end of this term, 
f ice was not ſatisfied. It was agreed 
by the three judges; that if this partnerſhip; had been 
concerning chattels that had been aſſignable, that then 
this aſſignment to L. and S. would have been a ſale 
within the meaning of the covenants and would habe 
been with the defendants, becauſe the legal intereſt be- 
ing out of the Panties they had diſabled themſelves 
to perform the truſt. But they ſaid; this aſſignment 
was not like a conveyance in law; that they could not 


tell what it was; that by it they were not ede | 
8 


that though the ſhares were put out of the plainti 

power, they might have executed the truſt not- 
withſtanding. And Powell, Juſtice, ſaid, the merits 
of the cauſe were with the plaintiffs. / .. 

* "Holt, Chief Juſtice, ' doubted, for he. thought ther 
was no difference between the caſes, for that fach 
aſſignments muſt be taken to be within this agreement 


as the nature of the thing is capable of, whether they 


were or, were not effectual pr, In in 


An $64 oint of law. 
So if a man affigns a hond to * f 


„, and afterwards, re- 


| ceives the money of the obligor, if he does not imme- 


diately pay it over to the aſſignee, the aſſignee may 


maintain an action of toverant againſt him on the 
Word /ffgned, 


an d 


** was the gaſe of Deering v. 


bat 
obligee covenants to afſign;a bond 
and will not aſſign it, or before 


means he has diſabled himſelf to aſſign it; in either of 

theſe caſes it is a breach of covenant, and yet in ſtrict- 

neſs a bond is not Yank Judgment was given for 
. Vide ayme vol. 2. P. 1241..!᷑. 

eee ad on and ee 

Ea er, 4 Hun. Anonymous. © 2 
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Pir Holt, Chief Juſtice. If à farth is out 1 0 
, r 0 


ei 
1 
DD 


* . - 


» 1 
* 
N 
x 
„ 
. 


the life of the anceſtor, and afterwards the, heir bfi 
an action, he ſhall recover damages for the whole ti 
but the heir ought not to alledge a breach In the anceſ- 
tor's time, becauſe that belongs to the executor. J 
Med. Rep. vol. 11. p. 45. 


* 


44 1 92 it e 51 7 + 2 : f . PEST 
Trinity, 6 Aun Rich ve Wilks; 
| 4 A; covenant © was, that the defendant ſhould dance, 
: 687 and act under the ſoeiety of comedians, and 
obey. orders; and ſhould act, and be aſſiſting 29,0 
Rich; 


«+ 
. 


5 * 
94 133 1 
„ W 

. 


and the breach aſſigned was, that he acted at Oxford, 
without the conſent of the plaintiff. The defendant 
efengant's council exeepted to the declara- 
aft... 1 ſet dut with pgſt hæc, &c; which 
be conſtrued from the filing of the declaration, 

10 have been after the 


Ipe def 


mu 


ing, would not act, G 6 4! 2, 
Adly. is, not well aligned; becauſe it 
does not appear that the play acted was public, and if 
not ſo, it was no dama ©. 40 the laigtiff. And the 
deſign of the ch was not t di any dancing, 
layout 
om, nay 


. 


aQin; Ee. un M 4 7 
helf one 40 e 1 We 
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Per Halt, Chief Juſtice, and Powell, Juſtice." That 
he would not act after this, &c. in the declaration, ſhould ' 
have been, that from thence he would not act, &c. Now, 
after this, &c. was right in the recital of the @venant, | 
but wrong in the declaration; becauſe after this muſt be 
taken to be after the preſent time; ſo that the breach is 
laid to be after the declaration. But the matter was ad- 
journed; though the court. thought. it could not be 
made good. Vide Mod. Rep. vol. 11. p. 133. 


1 Michaelmas, 8 Ann. Fitzgerrard v. Trant: ; hy 
In debt on a bond by the executor of the oblitzee; 


on oyer of the bond, it appeared, that 4. B. and C. 
were bound jointly and ſeverally to the obligee; the 


defendant pleaded a releaſe made by the obligee to B. 


one of the obligors; and on oyer of the releaſe, it ap- 
peared, that the obligee covenanted with B not to ſue 
im on this obligation; the plaintiff demurred, and 
and it was adjudged, that a covenant not to ſue one of 
the obligors, where there are ſeveral, is no diſcharge 
againſt the others. Judgment was therefore given for 
the plaintiff; abſent, Holt, Chief Juſtice. Vide Mod. 


1 Hilary, 11 Ann, Hacket v. Glover. 
See this" caſe fully Rated in page 248 of this work, 
under the head Breach. MN Fe © ON 


FEaſter, 12 Ann. Sail v. Kitchinghams 
page 248 of this work, 


| _ 


| y ſtated in 


ee this'caſe full 
under the head Breach. 


* 


| Michaclnat, I2 Ann. Turner V. Goodioin. | 
See this caſe fully ſtated in page 129 of this work, 
under the head Aſignments,. 


Him, 3 Geo. Chaplain v. Southgate. 


; This was an action of covenant, and the caſe was 
thus: the defendant leaſed to the plaintiff a farm called 
Dale; and there being a pretence of a right of common 
ſet up to two cloſes, comprehended in the leaſe, the 
leſſor covenants with the leſſee, that be ſhall quietly 
enjoy the ſaid two cloſes, againſt all claiming, or pre- 
tending to claim any right in them. On this cove- | 
nant the leſſee brings his action, and aſſigns his breach 
thus, that one having or pretending to have a claim 
time out of mind, did enter on the ſaid cloſes. | 
To this the defendant demurs; and it was inſiſted | 
on by the defendant's council, that the covenant ex- 
tended only to legal, not to illegal claims; and 
therefore the plaintiff ſhould have ſet forth, that the 
claim of him that diſturbed him was a legal one. 
2 2 315. Vaugban's Reports 119, 120. Bicker/laff*s 
CTV ii 
Per curiam. The words of the zovenant extended to 
all interruptions whatſoever ; and ſo was the plain in- 
tent and meaning of the parties; for if it was to ex- 
tend to legal claims only, then would the tenant be 
under the hardſhip of trying the right bf the landlord ; 
Which was the very thing the tenant plainly deſigued 
to prevent by this covenants n 
: his caſe is very different from the caſe of 'Kirbyv. 
Hanſacre, for there it did not appear, but the diſfur- 
ber might claim under the leſſee himſelf; but this is 
impoſhble here, by reaſon of thoſe words, time out of 
mind. The breach is well affigned, therefore judg- 
men: for the plaintiff. Vide Mad. Rep. vol. wo, | 
P. 3 41092 209 g 11 1 | 3 Of. HAH. 


9 
18 hoe 5 +. $4 % 
8 * 1 # „ x T 

: - "+ F. * 1 * L 5 ; 6 

p 6 66. ö 23 3 Fi 
- . & ' ” , 12 | | ; | ' 
Mitchaelmas, '6 Gio. Alaberry v. Pally. 8 

" 7 1 dy | 400 'Þ y A #7 cv *b * - 1 ' . 11 0 


acts, for which the 1 has a remedy; an 
4 Co. 80. Vaugb. 118. Cro. Car. 443. and that 2 


Nep. vol. 11. p. 251. | [ 


the plaintiff may maintain his action without layigg 
| any requ form 


Caſe one day was appointed, and here 5 e four. days 
- Rep. „W | | ' 1 


under the head Condition: 
BUF ebe 5 e944 N 8:9 A 5 A i 
+4» Trinity, g O. Ziꝶy v. Hodges! 


Covenant. | 


which recited, that the defendant had fold a certain 
quantity of goods to her teſtator, which had been arreſt. 
ed at '#rchangel by one E. B. and therefore the defer. 
cant covenanted to ſave him barmleſs' from any cofts or 
1 N relating to ſuch ſeizure: and then aſſigned for 
breach, that the ſaid E. B. having arreſted the ſaid 
goods, under pretence of a debt due from the defendant 
to him, tquching ſuch arreſt the plaintiff was put 
to 1500 l. expence, which the defendant had neglect 
to pay. | SW es, og Oo CO 
The queſtion turning on the declaration, it . 
objected, that the covenant does not extend to Wax 
ther 


fore the title of E. B. ought to have been ſet forth, 


a legal tithe; is not enough. 
219, 2 Vent. 61. Cre. El, 828. All. 41. Mar. 40. 
Here it is only faid ander pretence, which is not ſo 
much. | OTE EPO 3 

Per curiam. This pretence of B.'s being recited in 
the covenant, ſhews it was meant a ſecurity. againſt it 
in all events; and though it ſhould” be wron bus” Fee 
being particular, it comes within the diſtinQion that 
has been well made. | DB. 

Adjourned. And in Hilary term following, the 
plaintiff had judgment, the defendant's council declin. 
ing to argue the matter. Vid: Strange, vol. 1. p. 409, 


2 Sqund. 22 


4 


Fehr, 9 Geo. Lovelock v. Sarral. | J 21727 


. 3 : 0774 
See this caſe fully ſtated in page 130 of this work, 
under the head A//ignments, miei en HAT 
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Trinity, 9 Geo. Wilkinſon v. Myer. 

In an action of covenant brought on an agreement in 
writing for South- Sea ſtock, wherein the plaintiff cove- 
nanted by indenture to transfer the ſtock. before the 
25th day of March, or within four days after ; and the 
defendant covenanted to accept the ſame, and to ſo 
much money for it within the time aforeſaid, which he 
had not paid. .. 3 STE OL. 9 ONO, 
On demurrer to the declaration it was inſiſted 
for the defendant, that here was an indefinite time ſet 
forth for the performance of this covenant, therefore the 


* 


plaintiff ought to have ſet forth a regueſt to perform it, 


otherwiſe he cannot be intitled to this action: 
Per curiam. This is a mutual covenant, and in ſuch caſe 
eft made by him to the defendant. to perton 
it; for the time is not indefinite, as has been ſuggeſt- 
ed, becauſe the defendant was to accept the ſtock, and 
pay the money within the time aforeſaid, which muſt be 
within the faurth day; and therefore there is no ocea- 
fron to aver a requeſt in this declaration; this caſe is 
the ſame with that of Blackwell v. Naſb, only in that 


* 


So judgment was given for th 
n 1 4h . 


Trinity, 9 Gee. Lack v. Wright, 
See this caſe fully tated in page 272 of this work, 


Vo 


"3 
4 # 4 : 
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175 * 


| The defendant and one G. covenanted for them- 


— — a. 


ſelves, and each of them, and for their executors 
and adminiſtrators, and for each of their executors 


and adminiſtrators, with the ſaid Lily and C. to'receive 


| the rents due to the plaintiff Lilly, and one C. in frelami, 

and likewiſe that they 

— 1 thereof to the plaintiff and C. 
n 


„and each of them would pay a 


1 n 555 now, in an action of covenant brought againſt 
Zee this caſe fully ſtated in page 213 of this work, | the defendant alone by tho platanff Zl der bee 
unde tHe Bebe Bares nd Hue. I ty, the breach affigned was againſt both the ctovenantors, 
e eee e ithe defendant Hadget, and J. G. receiv 
Michael mas, 7 G. Perry v. Edwards. Error. t the defendant did not pay the colety 
„e Cube 3s aig Abbas os 6. 6c 14 nor account" to him for the rent, &c- 
In er be on a judgment in C. B. in an action al iſſus pleaded, the plaiptiff had 
of n. the plaintiff ſet forth a covenant, ! e iir Ds +1 - A 0? 233670 $8 e = 
N | | | „ An 
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And now, it was mavedl in arreſt of judgment, that 
* a 0 is not reſdi edible 1 a this manner it muſt 
either be an action agalgſt the defend ant alone, charg- 
ing him for his dW act, dr aga inſt both the defendant 
and G. charging them on dhe Joint act Thie action 
is neither ſeparate not joint, but both confounded. to- 
gether ; for the receipt of the bioney is laid to be by 


the breach is aſſigned againſt both the cove- 
nantors, Which is ill, becauſe the Aion was brought 
againſt one, ee of the tobenanttes, when it 
W to be Doe | 
er curiam. 

of both, as: Well as far the ace of 
covenant for the other. as well as 
which is fatal in this action is, that the covenant was 
made to two, ſo they bath 'ought:to join, for otherwiſe 
one may recover, ande may the othet, ſo that the 
-ovenatitor would be doubly: churge gg. 
Hlowever, they were all of opinion, that the plain- 

tiff ſhould take his jud 3 decauſe the defendant 

had covenanted for the acts of his companion, as well 
as his own; and the breach and non- performance of 
the covenant being laid joint! 


* 7 


namtors, it is well enough. 


The moſt material objeQion is, that both the ce. 
uantes ought te have Joined in bringing an ee, 


and that it ſhould not be broug 
alone. : "I 

But it was adjudged, that the aRion is ſevered by the 
ſubſequent 9 by which the defendant and the 
ſaid G. covenanted each. of them to pay a ſeveral moiety | 
of the rents, for though the covenant was joined in the 
beginning of the deed, viz. they both covenanted to re- 
ccive the rents; yet it was fevered by the apparent in- 
tention of the parties by that ſubſequent clauſe of pay- 
ing the moieties to each of the covenanteesz and if that 
had been omitted in Ws _ then eee _ 
have been joint againſt both, but now it is levered, an 
well — againſt one by one. Vide Mad- Rep. vol. 
8. P. 107. Nan enn! | ? "34 - . 


Michaelmas, 9 Geo · ; Blackwell v. Naſh. Gt 
See this caſe. fully ſtated in page 272 of this work, 
under the head Candi tis. 
 Michaelmas, 10 Geo: Whitley v. Loftus, 


See this.caſe fully ſtated in page 91 of this work, un · 
der the head Apprentice. A s i", 


13 £4345 4.4 * * 


Michaelmas, 11 Geo, Theed v. Star.. 


In an action of covenant brought againſt an executor 
for not paying taxes according to a cobenant in a leaſe 
made by his teſtator, wherein he covenanted with the 
leſſee to pay all the taxes on the lands demiſed 3 and the 
breach affigned' was, for not paying the rates to the 
ZM d TT Lang 

On demurrer to the declaratibn it was ether 
that the breach was not well affigned,. becauſe thoſe 
rates are perſonal charges, and not on the land; and. 
for this reaſon the defendant had judgment. Vid Med. 
Rep. vil 8. P. 314. 5 * K r % 3 g 1 a y 


Michaelmas, 11 Geo. Andrews v. Paradiſte. 


See this caſe fully ſtated in 2 of t * ork | 


#1 þ 
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Michaelmas, 11 Geo. Myvuil v. Stapleton: 
0 Ss 


. * 
2 


See this caſe f I Rated in page 16 f thi un. 
AH 


Eaſter, 13 Ges. : Monk y. Cooper, | 


In an ad ion of covena ; 
ut for non-payment of a year's 

deten dad Michgelmgs 47 255; to; Mkehaclmes 1726. The 
g endant Craved yer of the eaſe, in which there was 
* *enant on the part af che leliee"to-Fepyir; except the 


* m * 
8. 792 TT 25 34.29 1a! 15 * 2 
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| premiſesſhould be deſtroyed by fire : and then he plead- 
| ed, that before 'AMithachmas 1725, the premiſes were 
| buratdown againſt his will, and that they were not re- 
| built by the'plaintiff during the whole year, for which 
; the rent is demanded,” nor had he ary enjoyment of 
the premiſes z and therefore prayed judgment whe- 


ther he ſhould be charged with the rent. 


| on by his council, that whatevi 


y int both the coue- 


' |: don muſt be left out, as 


Io this the plainti 5 — and it was inſiſted 
the plaintiff in not repairing, yet the defendant muſt 
at all events perform his covenant to pay the rent; 
and Allen 27. was eited for that purpoſe-. g 
Per curiam. The caſe in Alen 27. is expreſs to the 
contrary: if the defendant has ay injury he will have 
| 2 oe _— via; apply 5 rol the 1 
for tent. Ihe plaintiff muſt have judgment. Vid 


. The defendant cannot take 


| advantage of any cove- 
nan omitted in the plaintiff's Porter... on an Alon 


of covenant, without craving oyer. Vide Porteſcue, p. 354. 


woes al 


<4 LE 


| . Michaelmas, 10 Geo. 2. Jodlerel v. Cowell, 


In an action of covenant brought on a leaſe to pay rent. 
the plaintiff aſſigned the breach in r ; the 
deſendant pleaded, that before any rent became due, 
the defendant, with the aſſent of the leſſor, aſſigned the 
premiſes to . who, with the aſſent of the leſſor, enter- 
ed and paid the rent to the leſſor. To which the 
plaintiff demurred. | 7 


preſsly 
Car. 188. | | 
Then the defendant's council took an exception to 
the declaration, | 
_ in Midalgſex, and yet the bill begins, London, to 
_ wit. CT 774 1 8 ö l a 


formed the covenants on his part. 1 


the mention of the county in the margin, that is not 


meant to the county, but only a 
action or paragraph in the 
ſtands in this record, the declaration refers to the 
county in the margin, and therefore, the word Lon 

a being repugnant to the reſt of 
the declaration, where there is a ſufficient venue be- 
ſides. . As to the leſſor's performance of his cavenants 

that lies on the defendant to ſhew : therefi 0 


r gow” ore judgment 
was given for the plaintiff, Vide Cafes Temp, Lord 


| . Bafter, 30 Geo. 2. Lant, Eſq; v. Norris, 
An action of covenant was brought by R. ZL. ſon a 
heir 200 L. Eſq; . W. N. in pi 
J. N. Eſq; which J. M. was aflignee of T, 5, 
| The aQtion was founded on an indenture of leaſe 
made the 23d of Fanuary, 1707, by T. L. 
who was ſeized 
mlſes, mentioned in the ſaid indenture of the one part, 


aud the aid T. V. of the other 


denotation of eac 


building on the ground and premiſes 
and other covenants, the ſaid 7. L. did 
7. W. Al that piece of ground, 
ſuages, tenements, houſes 


thereby demiſed 
demiſe to the faid 


thereon ſtanding, in, &c. 


| abutting and beunding, Ee. from Chri/fmas, '1715, for 
to lay out the ſaid ſum. 


n 
| de covenanted 
of 200 l. within 15 years, in erecting, 
Sc. on the ground and premiſes; 
in repair, Ic. and at the end 
the ſame, Ce. | 


7. M. entered, J. L. 


#3, Ife lecke Z. je 


Sc. of meſſuages, 


died the 29th of May, 


' Lord Hordwicke, This is a bad plea, for it is ex- 
contrary to the caſe of Bachelor v. Gage. Cro. 


"2dly. There is no averment that the leſſor has per- 
Lord Hardwicke., I think this is well enough N as N | 


of importance, if not referred to in the declaration * 
for the word 10 wit, Iverily believe, was not originally 


record; but now, as it 


| Z | deceaſed 
of certain meſſuages, ground, and pre- 


| | other part, whereby in conſi- 
deration of 2004. to be laid out, in, upon, of about re- 


And alfs all the meſ- 


and to keep the ſame . 
of the term to deliver up 


1 ſeized, and the reverſion deſcended to J. L. Bis 2 6 


| On the 24b of March, 1738, 7. V afgned thi" 
[term (FN; who en 1 T. Nee tht 
| 10 >; On 


"may be the default in 


it being laid that the indenture was 
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Parcel of the ſaid demi 


judgment. 


— — —— ͤ ͤ——k—ꝓ— —— ͤ —ũʃ 12 — 


Fr 1 


Ds a8 ſion d ſcended Ne l his brother- 
an | - 


A 
Sir. 1 19707 ane 


| K 2205 S661} rt BW 7 | 4 
On this aQlon the breaches a ſfigned were, {6 ing 
That after the term came to N. and after 


? o 
4 


if 
the plaintiff became ſeized of the;reverſion, and while: | 
J. N. was poſſeſſed, viz · on the iſt of May, 1745s the 
ſaid: J. N. in his ile daf permitted all the ſaid:demiſed | 
premiſes, to be uncovered, Se. by reaſon; whereof the” | 
walls of the ſaid demiſed premiſes. were aut of repair. 
2dly,, That the ſaid 25 N. did permit ſix meſſua ges, 
8 on premiſes to be proftratedz. and | 
to remain ſo till his death. nnd | 
RON That the ſaid J. N. on the iſt of March, 
did pull down fix other meſſuages then erected on the 
ſaid demiſed premiſes. . 
To the fr and ſecond breach, the defendant pleaded, 
that T. V. did not within 15 years, or at any other 


time lay out the 200 J. agreeable to the covenant. | Whether the aſſignee be anſwerable 


To the third breach the defendant pleaded non infre- 
git conventionem, i. e. that he has not ùrote the thvenat, 
to all the breaches the ſame plea as above, to the fir/? 
and ſecond, the ſame plea over again 

' The plaintiff demurred fence to the fir plea to 
the fr breach, and pes to the fir/t plea to the third 

breach, generally to the ſecond plea to the third breach, 
and generally to the /a/? £64 to all the breaches. ,, | | 
ate, There was alſo a plea of non profiravity i, e. 

he did not 43g down, to which the, plaintiff demurred, 
and ths defendant joined in demurrer,, to all the de- 
e EOS. dh ad we edgy, > 0215S 
After hearing council on both ſides, ihe court gave 


— : 


1 2 9718 9 4 
Lord Mansfield. We are extremely clear, that not 


only the words of the covenant, but alſo the intent f War, 5 Geo. 3. Shubrict v. Samunl. 


the parties manifeſtly ſhew that it was not intended, 
that any of the money ſhould be laid out on the old 
buildings, but that they were to be pulled down, and 
that whatever he ſhould ered with the 200 J. or other- 
wiſe for his own convenience, ſhould be kept in repair. 
The words, demiſed premiſes are put in oppolition 
to the buildings that were fe be ereded. thereon with 
the 200 J. and the covenant to deliver up is agreeable to 
that eonſtruction. That covenant being to leave the 
demifed premifes together with all ſuch. houſes, Cc. 
as ſhould be afterwards erected, Cc. ſo. well repaired, 
therefore it is clearly againſt the plaintiff. on the ff 
and fecond breach, and his council allows it is againſt 
him on the third breach. „ 
Per curiam. Let judgment go for the defendant. 
Vide Bar. vol. 1. p. 287. e $ 2h 146, 37 Te n 


Trinity, 1 Geoe 3. John Enys, Eſq; Executor 0 Samuel ' 
Enys, Eſq; v. Jſauc Dennithorne, Executor of Nicholas 


Donnithorne. SY | 
On an action of covenant brought by the executor of 
the /e//ar againſt the executor, of, the deceaſed joint leſſee, 
on an indenture of leaſe, dated the 10th day of Oclober 
1735, made between the plaintiff 's teſtator of the one 


part, the defendant's teſtator of the other part, and an- 


other perſon ; the habendum was for fifty years, if the 
{aid grantors ſhould ſo long live, and continue poſſeſſed, 
the term was to commence immediately on the furren-" 
der Kg 8 former leaſe, dated the 27th day of February” 
1778, Ce. * een Bak c e eee ern 
To the plaintiff's, declaration the defendant demur- 
red generally, and the plaintiff joined in demurre. 


Ihe defendant's council took four exceptions to the” 


leaſe on which this action was founded. 
11ſt, It is void, for the uncertainty in the commence- 
ment of its term. Lieb eee . pe uk] 


2dly. By the death of N. D. (one of the joint-lefſets | 
on the ioth day of December 1737, the whele benefit of 


the term, and the term itſelf, and the whole charge 
ſufvived to the ſurviving joint - leſſee 7 DD. 
3 My. It is improper for the plaintiff to ſue as execu- 
tor, he 'ought to Have ſued directly in his own name 
abſolutely, and not as executor. Ne 
Atbly. He is alſo irregular in ſuing the defendant as 
executor, he ought; to have ſued him as aſſigne. 
Ihe defendant's council gave up the two laſt ex“ 
ceptjons; and after this cauſe was twice argued before 


„ 5 


term, the queſtion before the court . + 


Lord Mansfield. On the: fir}? point, it is either a ſur- 
render of the former leaſe, or if it is not, yet the new 
one is, in point of intereſt, to take its commencement 
from the determination of the former one oni). 

On the ſecond point, the action is brought on a Joint 


and feveral. covenant; the difficulty only aroſe on a miſ- 
| repreſentation of Singh caſe, which is not ſimilar to 


this. 


 Deniſong'-Fofter;, and Wimors Juſiices, concurred 


with the Chicf Juſtice. 


e Rar r 
Her ceuriam, unanimouſly, let judgment go for the 
plaintiff. Vide Bur, vol, 2. p. 1190. IP 20 1991 0 
Hilary, 2 Geo. 3. The Churchwardens of St. Saviowrs | 


. 


On an adion of | covenant. againſt the aſſignee of a 


incurred before the aſſignmen t 
After hearing the plaintiff's council, the court 
thougnt it unneceſſary to hear the defendant's council, 
they being clearly of opinion againſt the plaintiff, and 
therefore gave judgment. 1 = 


Lord Mansfield. The fingle queſtion is, “ whether 


„ committed ?” Certainly he is not; this breach was 
committed before his time; and this covenant does not 
run with the land. # 


Cbief Juſtice, and obſerved that the point was ſettled 
in the caſe of Greſ/cot v. Green. Vide Bur. vol. 3. page 
1271. 1 en 8 pow hk AI ['* 2 Ct 4 5 12 5 


5 + # 'S 
ww C p 


- oy 


In an action of covenant on a charter party of 'af- 
freightment, brought by a merchant who hired the ſhip 
againſt the maſter of the ſhip,” for a breach of contra; 
in not going his voyage as he had covenanted to do, 
the plaintiff in his declaration aſſigns fte breaches, © 
Be if. That the ſhip did not ſail and proceed to the 
place agreed on to load, &c. but on the contrary, the 
defendant did wilfully abſent himſelf, &. 

2dly. That the defendant did not arrive at the time 
or place agreed on, but did wilfully abſent himſelf, 


Co | 

The defendant pleaded a plea in 4ar to this action, 
and to the ſecond breach P eaded the ſame plea; to 
which pleas the plaintiff demurred generally, and the 
defendant joined in demurrer. nr. 

After hearing the council on both ſides, the court 


gave jud 


ment. 8 8 
Lord Mansfeld. On the true conftruQion of this 
agreement, there is no foundation of fact for arguing 
- this 04 of law. Yor + owns | 
| The diſtinction between implied covenants by opera- 
tion of law, and expreſs covenants, is, that expreſs cove- 
nants are taken more /ri&ly; a man may 8 con- 
Nee enter into an expre/s covenant under hand and 
en, 1. do Dif. ety, ot ie ar 
In this cafe, each has bound himſelf by an expreſs 
: covenant under hand and ſeal, and the defendant has 
broken the covenant on his-part.  - 
The words are poſitive and expreſs, that the '\defen- 
dant ſhould go thither ; the parties plainly meant that 
the ſhip was to go thither ; and the conſideration fails 
dy the defendant's not doing ſo: therefore the demut- 
rer muſt be over-ruled. 3 1 
Wilmot, Juſtice, concurred with the Chief Juſtice. 
Per curiam. Let judgment go for the plaintiff, Vid 
Bur. vol. 3. p. 1637. . We 


Coverture, S Baton and Feme. 


FB 
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Cuſtom. ' 
1 Michadimas, 6 Int & A. Hicks v. edi. 
On a writ of prohibition, the plaintiff ſuggeſted, that 


—_— I 


S OS FAY 


— 


the court, they gave judgment. 


N be N 


the pariſh of Hunts/pill was an antient pariſh, of yoo 


4 


t an aſſigneè is liable for à breach which he never 


Denniſon and Wilmot, Juſtices, concurred with the 


| 
| 
( 
J 
t 
t 
f 


- 
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habitant, and occu ied lands there ; that * 
Ne a par the — Vl a 777 pied to pay ſeveral ſmall 


8 ee „ Which, ſows 
ua bande 4 Eh | er bis pakiſh was Within 
the bundred of FA 15 and Was was a cum 
for every inhabitant and. occupier; of land within the 


ſaid hundred to be . of tithes for the paſture 
of barren and unprofitable cattle. * 
The defendant traverſed: the cu/foms, and iſſue being 
thereon joined, ĩt was found for che plaintiff, . 
And now it was moved in arreſt of judgment, iſt; 


That a\cy/fom alledged of unt Geert in a. whole hun- | 
dred is void in law. b. 416 5 

2dly. Admitting it te beg yer that it ia not well 

pleaded here, becauſe the plaintiff! had not ſhewn: that 
there was a ſufficient maintenance for dhe parſon Eſt 
cluſive of thoſe tithes. 

After hearing council on both fides,: the court gave 
their opinion. 

Per curiam. It will be Jiffcules to ſhew a net be 
for any, tithes, belides thoſe, of Wood; for all: the caſes 
which incline to ſuch a; cem are "6 generally, Vita 


that a county or hundred may thus preſcribe, but do 
not mention whatitithes are in queſtions; --:/ > ++ 57» 


— 


| pa Fs cut . 
ecauſc © he a8 A. ſpecial, property in the trees as we 
as in the 


 trade'there, he is not thereby free; 


Now, if tithes of 10¹9⁰,,ꝗ, had been due of common 
right, to what purpoſe was that canon made by Arch» 
biſhop Stratford, ie. d. 3. that tithes of ceppice was 
ſhall be paid: a 74 8 canon there was a petis: 
tion made to par Hh, in that very year, reciting the 
ancient uſage to be, that tithes ſhould not be paid for 
wood; and the petition was anſwered, that a prabibi- 
tion ſhould, be gianted againſt the canon, where: tithes 
of uod have not been e to be paid 

It is true, the eccleliaſtical courts hold, that tihes. 
are due of common right., for, Au thing, bay, even 
for ſtones, or gravel du 7 of pits, but the com- 
mon law is otherwiſe; for tithes. of common right are 
due only for ſuch things which lte by annual profits; 
now, the trees are renewing yearly, yet they yield no. 
annual profits, and cherefore tithes are not paid woe: 
them, 

Therefore, where tithes ar 
not ariſe by ſuch means, the 

But ſuch a cuſtom in not tithing cannot be good: 


therefore à conſultation Was * PVide Mod. Rep. 
wk * 33% 


— 


0 . N % 7 
6 2 % x * x 4 
f * * 1 141 
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* Trinity 7 W's 3. ai v. LEN "ow F 


See this caſe ful ny tated in a 01 a e i, £ 
under the head Attachment. Jak is *, 1 ' 


. 5 1 4 340 1141 4 8 8 
a N 1 


eee 7 2 3 e Ingram. | 8 


See this caſe fully ſtated in page 276 of this works 
under the head ane 


een BY „Al. J an 
Michgelmas, 7 1. 3. Arnot 1 Brown. 7” 
1122110 © 160? 1188 ia 1 


A ad idols were owners 5 two contiguous 
houſes. Brown had lights in his bouſe towards Arnot's 
yard, and Arnot made up blinds. The court of alder- 
men, on ſtat. 19 Car, 2. c. 3. ordered they ſhould be 
removed; but a prohibition was granted in this court. 
For whatever they may do in their inferior court by the 
writ of quod permittat, where they hade power to deter- 
mine real actions; it is plain, that the court of aldermen 
have no power in this ſummary way, unleſs by flat, 19 
Car. 2. c. 3. and that gave them only a temporary power 
during the 1 of the city. While the city was 
rebuilding, they had power to aſſign lights; but by 
being once aſſigned, the party gained a legal title to 
them, and may maintain an action at common law ſor 
the obſtruction, and the court of aldermen have no. 
farther OY a. Vide Ew yan of 4651 nn 
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oy 
4 POD 14 3 * 22 * 11 


1 11 W.s. Sn SN] | 


In an aQion of treſpaſs brought . copyholder. 
againſt the lord of 427 for we by bis pb d,. 


and wy down —_ though it NOS the ] 


ors 


wt] 


2 


j 
: pa for "things which de 1 yable to him o order, according tb the cam of 
d be by con. | erage ; and further ſet forth 15 


3.0wn | 


| 


— — *V— 


| mages given on the bad count, yet it ſhall ftand for the 


; 8 Jace. 34 89 WV) Noll. 77. or 1400 3. And Alſo the 
caſe 8 Fhks oh v. Gi 8 


—— 


was 9 again hier by the common 1 890 


F P. 336. 


| b 1h AWW brew ' 
. bury, the ex 

time out of mind, and the proceſs of the Foury was alſs, ; 
laid to be time out of mind: 
one a ee e bed e to other! | 
aAllotoeil. 


I 


| 7 da ; , 


"Ma | | my 
7 01 — fo the, biet t6,cut, downany | 


Holt, Ch a manor "Gpnot 
N Qu, * ade y lord fv for life'qnly, , 
1 15 ithour, the tenant's. con #+ | — 


and, he is as much a copyholder of the trees 
as he is A MA of the n hs de Fort Yee, page | 


152. 89 We... x 7 l bi 


W TED) > hp Ti Ed 
4 ph Ap! pes 


* MG 4 
"Ta this caſe; 755 . xi aid, general 


Tini, 1 11 N ‚ 


toms may extend to new things which are iche 15 f 
reaſon of the cuſtoms, 5 Co. Snelling's caſe. See this 


caſe fully ſtated in page 35 of this work, under the 
head i SY ont & AL 


RY £ Max V. n ee . 11 


Hul, Chief Juſtice. The m of thi town oh Dart. | 
mouth 18, thief a pefſon ate 'his 00 and learns! his 


but. the cor 
tion have a power t6 hake whoth' they pleaſe fr _y 


ee. | 
is an extraordinary RN but who can help it. 55 5 
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il Trinity ab Wag denen ., Etror. 
10 G 112 $ WW $61 BY K \ 2 480 5 81 F. 


ht o denen in the court e 
tion was, that the court was laid to be 


which th ey faid was 


King ; 
15 


För come ay be time out of i nind e 
colequal. Vid: Salt. vol, . 1 1 0 8 o 1 8 
CI FFF $63 03 * 1 ; nue & 121 
| $253 (42 Kd AJ Ni bit B&W rant | 1893 ,1053 
. , 1 Ann. . v. e., Faro, | 
Li ache; it Py 15 5 9177 09 * 1 
be plaintiffin the'origina a8 on Gelees el x A, note 
mers 
pet for monies 
The plaintiff had p. ak by de- 


and ſeveral damages; but an intir- e judgment that 
ould receive 2 "Jamages af a ore ſaid, W Whereon error 


a W 
1 e l 


received to his uſe. 


The defendant in er, a x (appar t the j ju merit, g 
inſiſted, that though the ele ing to {po 
tom: of merchants, does not lis i this eile, vet the da- 
mages en and the Pn es that he 3 
recover the damages aforeſaid, it (hall be 1 taken A&A . 
ral judgment, and not as a. joint one. 

And therefore, if judgment be reverſed fob the Aa- 


reſt; and inſiſted on the caſe of Miles v. Hob. 6. 


Jacob, 


ones 
A The court were of opinion to ** Wo judg men 

in ot; _ denied the authority of Miles v. Fate“ at | 
Hob. 6. For the judgment being intire, cannot bs 
reverſed in part: and therefore the MR ik Was 16% 
derb wb Hide Bah Rep. wok. 11.2. „ e e 


1 A 11 


95 i mh, 1 im. in gen, v. Ru, 2. 5 | 


On a ee ben At 
turned, that if any citizen" 


the cuftom of London was re- 
eaksTontemptuous words of 
2 alderman, or aſſaults him in the execution of his ot- 
ce, an information chall deen ivited agaioft him in the 
name of the common ſerjeant j in the court of aldermen, 
and that they ſhould proceed againft pl to fine him z. 
and that at a wardmote dei bn Sir N. * the den 
| Carney „eee and Tao,” J Babe 4 as much 10 
#3 :y0u 2 among your 72 
2 ut you. are renn ka e 


Her curiam. It had been doubtful, if the 0 ace bad 
been 2. words only, becauſe no indiäfent 7 
common law, but de Is to be bound to good, behavi- | 
our z yet for the affault he 18 . and that may 
be. * W there b cuſtom, ur 1 w6 elf in this. 
court, 
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inditment. r e 3 . 
c. Thie eguct, held, that the! forma tio „lay in 


the court of aldermen, though an alderman was ag- 
grieved; otherwiſe of the mayor, for he'is by integral 
þ | 


dermen and city cannot grant to a mayor : but the court 
held, that a com to disfranchiſe for contemptugus 
words ſpoken of an alderman was void, according to 
3 Lov. 300, and. a froggdaude was grantel 90 gl 
ſons aforeſaid. Yide Ray. vol. a. 5. 72. Sell. vel. 2+ 
p. ? Kel & S&T OL 1 Rat! 


Hilary, 2 Ann. Cudden v. Eaftwoick. © 


On arguing this caſe, it was ſaid, that a cuſtom 
_ againſt reaſon is void, becauſe it deprives the fu 
ject of the common law, which is his birth-right ; 
See this caſe fully ſtated. in page 293 1 1 work, 
under the head Corporations. Vide Mod. Reps vol. 6. 
P. 123. ; : 40S 


Eaſter, 2 Ann. Ogle v. Noreli fe. 


In an adtion brought on a bi, H exchange, the deſen- 


dant pleaded in abatement, that he was clerk to one of 
the prothonotaries of the C. B. and ought not to he ſued 

except for treaſon or felony) in any other court than 
. In the C. B. and laid a cu/fom in the negative, without 
his conſent. The plaintiff replied, that the defendant 
conſented to be ſued in this court, The defendant 


demurred, and the bill was abated, becauſe the conſent. 


intended in the plea is a waiver of the privilege by 
ſome act in a court of record. And as to the excep- 
tion taken, that the cſſam was laid in the negative, 
Holt, Chief Juſtice, ſaid, that it was à privilege 
due to the clerks of the C. B, of common right, of 
which this court will take notice, Perhaps it might 
be ores had it been againſt a clerk of the Ex- 
cheguer. Vide Ram. vol. 2. p. B59. 


On a writ F error brought on a judgment on a 
bond before the ſheriff and bailiff of Br:/?ol in a court, 
held before them, according to the law of merchants, and 
according to the cuſlom of the city aforeſaid, from time 
. 0 Sc. | N n 
It was excepted, iſt, that there is no court held by 
the law of merchants before the ſheriff, for that muſt be 
only held before the Mayor of the Staple, and in mat- 
ters only concerning Haple tranſactions. 
Per curiam. It being laid to be according to the cuſ- 
tom of the city, it will be enough, like 1 
Cro. 46. where a court of pyepowder,' which only is in- 
tended as a caurt for fairs and markets, during the fair 
or market, and for matters there ariſing, is faid to be 
held at Glouceſter, according to the cuſtom of the tity afore- 
ſaid, and an action for 100/. brought therein, heſd good, 
becauſe of the cuſlom, &c. Saund. 87. 311, for it be- 
ing laid to be an ancient court, it ſhall be intended a 
common inferior court, for common matters conuſable 


there. 


The 24. Exception was to the writ, for it was to re- 


move the record of the imparlance that remains with you, 


and it appears the record removed was before his pre- 


deceſſor. 5 e '$: 
Per curiam. The writ being directed to the ſheriff 
without naming him, is well enough, and if a'writ is" 
directed to the ſheriff of B. and — its return ano- 
ther ſheriff is choſen, be ought to return, and execute 
the writ, and the difference is when it is directed to 
him by name, and when by the name of his office ge- 
nerally; and this is not like a writ of error from 
O. B. for that is always directed to the Chief Juſtice 
by his name, if there be a Chief Juſtice, or to the other 
judges by name, and therefore muſt not vary. The 


Judgment was therefore afirmed. /ide "Mad, R 


val, 6, p. Gl, 


—x 


was good in any other city than London; it being a 
cuſtom reſtraining the liberty of the ſubject in a matter 


wes the ſub- 


- 


SS 


| rated, it is as Well for the : 
trade; and a 'bye-law will extend to both. 


— co 


to the action. | 


Michuelmas, 2 Ann: Evans v. Roberts, Error, | 


caſe in 1 


taking his cattle, the defendant ju 


togk ide ea 


— — 


| ee ge 


3 nh 


ri; it is always alledg 
to the cuſtam of the manar, which is the cuſſom in mo 
ir 


manors, bei 


may plead it as a chem. Adjourned. Hide Alo. 
RA? l t. B. 70. e r AA * 4 
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Fot, Chief Juſtice; This' court will on à writ 's/ 
error take judicial notice of all private cm in p iva 

places! for they below are 25 mueh' bound, td Procee 
on their euſfom, as the judges here are on the common 
law. Vide' Mod. "Rep. bol. 1. $.6% 


F "A 
. * - tix * 1821 4 x 6 47 A ' 
x. I £3 $6: Berg Loa Ay GOL DING 14 MAS) 4 4 
a * * 
T b * | | 1 N 
Eafter, ( dan, \ The Aicher ef Windbefter v. Wilts: 
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a cu/lom was found to reſtrain any Arainger fron len 7 
up the/trade of = unleſs he wai'qualiied aeevrding 


to the, &c. It was queſtioned, if fuch'a cen 


beneficial to the kingdom; and Palmer, 2, 3, 4, f. 


2 Roll's Rep. 203, 8B. 3. f. 37. Hab. 8. | Moy, 


871. 4 Mod. 421. were cited, 


"It wa argued, that this cafom was not good, and 
8 Co. Waggener's caſe, 1 Co. 53. 2 H. 6. 5. Pl 26, 


| Cro. Fac, 196. 210, 2 Roll. 277. 1 Lutwich, 562. were 


cited as cales in point; and great ſtreſs was laid on 
confirmations of acts of parliament in that caſe. 9 Cu. 
59. 1 Lev. aba. Cue. Bl. 165. %/% / ͤ œñ᷑rẽkÄ 
Holt, Chief Juſtice. Whenever à town is incorpo» 
benefit of the inhabitants in 
general as for a freeman, Where it is for the benefit of 
| | The city 
of. Londen has a power to qualify — * and to ob- 
lige infants, if they bind themſelves, to ſtand to 
thejr indentures, notwithſtanding their nonage; but 
there is no ſuch cuſtom any where elſe, which occaſion» 
ed lat. 5 El. which binds infants. * 
The court ſeemed of opinion, that it was a had tu/tom. 


But judgment was given on the defect in the decldra- 
tion; for that the plaintiffs had not intitled themſelyes 


Powell, Juſtice, ſaid, moſt of the corporations in 


| 2 that are by preſcription, aſſume this cuſam. 
147 1 


W. . , ; ; 3. Fi | 4 ail p ET : $ 1 1 : 5 TEE | 1 
Trinity, 5 Ants Bulily v. Camden. 


. S $1 1 
An aſſumpſit was brought on a foreign bill of exchange 
to pay mp to the cuſtom De e. ſo 3 


money, at two uſances, Viz. at Amſterdam ; but it did 


not appear what the time of thoſe u/ances: was. 
Huli, Chief Juſtice, Paid, he mw e notice of 
the cuſtom of merchants here, but not of that Amfter- 
dam or Venice. In ſuch caſe, the cuſſom muſt. be ſet 
forth in the declaration. Vide Mod. Rep. vol. 11. 


P. 92. | 5 Tiny | 
Hilary, 6 Aun. Alton v. Jarvis. 
In an ation of t eſpaſ for entering his cloſe, and 
ice by ſeveral 


Judgments in a ccurt baron, where the plaintiff having 
levied. a plaint againſt the defendant, obtained judg- 


ment, for the defendant, and cofts were given him; 


7 


Lp defendant by virtue of a Jevars fuciat 
he cattle and ſold them; and for this the plain- 
tiff brings his action. The defendant demurred to the 


and thereon 


The plaintiff's council inſiſted, that they could 
lledging a callem "for ſo doing; and cited Bro, Ar. 
xecution 80. Lutw. 1524, Dalt. Sher. 419. Lutw. 

till the parties, are / fone ren Daren en9; 
Fla, Chief Juſtice. - Difraining is levying .) 

If a man diſtrains for rent, and impounds the re, 

and then brings debt for the ſame rent, the defendant 

may plead levied by diſtreſs, As to the ſelling bythe leua- 
in the pleading to be. —_ 


1 elbe cattle an 4. e in a can baron, without 


ſo general, 1 any court baren; Ge, 


| I | : | Eaſier » 
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An aQion was brought for not repairing of fences ; | 
2 the plaintiff declared, that all the tenants and accu. 


jzrs uſed to repair them, which the council for the 
Zeſendant ſaid could not be good, becauſe they could 
not lay the b 
Stroud v. Bitt's caſe; Telv. 75. Co. Eliz. 45. | 
The council on the other ſide inſiſted, Tenants, may 
preſcribe; and cited Cro. Fac. 665. Book of Entries, 
140, and ſaid, that this way of pleading is uſed more 
now than formerly, and this is after judgment by nil 
Jicit, But the court ſeemed; to incline that the pre- 
ſcrittion was not ſufficiently laid. Vide Mod. Rep. 
vol. 11. p. 168. a |: 8 6 : | 


| Michaelmas, 7 Ann. Walker v. Atwood. 


See this caſe fully ſtated in page 231 of this work, 
under the head Bills of Eachunge. 


Michaelmas, 8 Ann. Mrs. Pools Cafe. 


An habeas corpus was directed to the keeper of the 
Compter, to bring up the body of — Pool, to which 
they returned the cu//om; that a feme covert ſole trading 


hall be ſued as a — and that the huſbandjis nei - 
y ns 


ther chargeable in body or eſtate. | | 
f It es oliened; that the cuſfom was bad, becauſe 
unreaſonable; for the huſband might take her goods, 
c. and if ſhe were liable for debts, and not have her 
own goods to fatisfy them, then ſhe may be detained 


in cuſtody, without a poſſibility of ever being releaſed. 


Per turiam. The huſband has nothing to do with 
the goods or money with Which the trades, and thoſe 
are liable to her debts; as ſne may be ſued /ole, ſo ſhe 


may ſue ſole for debts owing to her within thecity ;'but 


for thoſe due to her elſewhere, the huſband muſt join. 


Vide Nod. Rep. vol. | ſown 1 5 


' Hilary, 11 Ann, Mitthal v. Reno,, 
See this caſe fully ſtated in page 90 of this work, 


under the head Apprentite. 


Trinity, 5 Geo. Hunt v. Hargill. 

A 1ibel being brought in the ſpiritual court for words, 
viz. for calling whore, in London, the defendant did 
not inſiſt on the cuſlom of London, but went on to an 
hearing, and there was a ſentence, and then he moved 
for a prohibition, but it was geniedd. 


1 + 1 : 


Per curiam. This court is not bound to take notice 


of the cu/toms of any city or town; they muſt be infiſt- 
ed on, as on a return of an habeas corpus, and coming 
after ſentence it is too late. Vids Forteſcue, p. 347+ 


Michaelmas, 12 Geo. | The Duke of Somerſet ve France 


and other Tenants in 


Ona trial at bar on a ſpecial iſſue directed, to try the 
alone of ſeveral manots of the Duke of Semer/et in 
umberland, i. e. whether he was entitled to a general 
fine, as his Ducheſs was when ſhe was living. Theſe 
were tenant- right eſtates in Cumberland; and it was 


agreed, this cu/fom extends only to the three northern 


counties; i. , Cumberland, We/tmoreland, and Vor- 
tyhumberland. The firſt queſtion was on the evidence; 


for, the Duke's council were forced to make uſe of the 


evidence of other manors in the ſame counties that had 


this cuſtom; for it was clearly agreed, that evidence of 


a cuſtom in one manor, could not be, nor ever was al- 


| lowed to prove a custom in another. But on the autho- 
Keb. go. and on what the council, 
who went the northern circuit, ſaid, that it had been 
conſtantly allowed in thoſe three counties; the court 


rity of the caſe in 3 


unanimouſly agreed to ĩt. Vide Forteſcue, p. 411. 


- Michaelmas, 13 Gee. | Story v. Ain. 
= | 1. | 


SOS TOaTI ot Ss 231 

In this caſe, Forteſcue, J. ſaid, it hat 

adjudged w this court in the cafe of Stevens v. Britland, 
*. 2 | | | 


cuſtom for occupiers, and cited 4 Md. 


1888 „ 
it had been long ſince 


; 


: 
: 
1 


4 


| that there is no neceſlity to ſet out the cuftora at large 
in an agreemint to pay, but laying it to be according to 
1 


| the cuſtom, &. is ſufficients | 


Ear, 2 Geo: 2. Naylor br Taylor, qui tam, &c. u. Scott. 


: 


* 


ti >. 


| 
: 


ing, or at the uſua 


. 
2 


£*% I ' , 
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vort a6 1219607 #127 


On a prohibition granted to ſtay a ſuit in the ſpiritual 
court by the vicar of Fakefield, grounded on a cu/tom 
for a due for churching of women, which was alledged 
to be this, viz. that every inhabitant, keeping an 
houſe, and having a family in Wakefield in Pert ire, 
and having a child or children born in that pariſh; at 


the time of churching the mother of the child, or at the 
uſual time after her delivery, when ſhe ſhould be 


churched, have time, out of mind, paid ten- pence to the 
vicar of that pariſh, for, or in reſpect of ſuch church- 

5 [ times when the mother. of ſuch 
child ſhould be churched, Iſſue was taken on the c- 
tem, and a verdict was found for the defendant, that 


| there was ſuch a c. And on a motion made by the 


plaintiff 's council in arreſt of judgment to prevent the 


. granting a conſultation, the court were of opinion, 
that it was a void cuflom; iſt. Becauſe it was not al- 
ledged what was the uſual time the women were to be 


churched, and therefore uncertain. adly. Becauſe it 
was unreaſonable, as it obliged the 1 to pay, 
if the woman was not churched at all, ot if ſhe 
Went out of the pariſh, or died before the time of 
churching. Judgment. was therefore arreſted. Vide 


N 


Raym. vol. 2. p. 1558. Fitz- Gibbons, p. 55. 
N , 13 * os nn N I 445 F l NI. 1 > 061 X LI. -þ | 3 
after, 2 Geo. 2. Sherborn v. Boſtocks © 
14 „ p 99721 Nein 35371 : 


The. plaintiff having been arreſted by a proceſs'out 
of the Mayor's court in London, brought an Hab. wp. 
| cum cauſa, on which it was returned, that by the c, 
tom of London, an executor being indebted as executor, 
by ſimple contract within the city of London, may be 
ſued by an action of debt for the ſame in the Mayor's 
court thete; and it was averred, that the plaintiff ag 
executor to J. S. was indebted to the defendant with- 
2 the city of London by ſimple contract, for which, 
. ‚ 


"The plaintiff 's council took two exceptions to the 
return: iſt, That it being a debt by fimple contract, 


it follows the perſon; and therefore the cuſtom” being 


general, extends to ſtrangers as well as to citizens, fo 
that a ſtranger going through the city, or being there 


but one night, may ſue or be ſued within this cuſtom”; 


wherefore this being a general "*ca/tor, that may ex- 


tend to all the ſubjects in England, and being contra- 
ry to the common lato, is void. $600 INTO; 


Adly, It is not averred, that the cauſe of action 
aroſe within the juriſdiction of the Mayor's court; it 
is only averred the defendant was indebted within the 


city, which may well be, and yet the cauſe of action 
| might ariſe in any part in Exgland, for this debt fol- 
lows the perſon; and therefore it ſhould have been 
averred, that be became indebted within the city df 
London; and the cuſſom they would return, extends to 
citizens only, and ſo it is ſet out in Snelling's caſe, 5 
Oe 82. Cr. El. 409. Hob. 175. 176, Wh 
Be {001195 nete Des FH ASDRETY wi | 
It was reſolved by the whole court, that the cem 
returned being ie al and ſuch a one as may extend 
to every ſubje ng 
old; 15) 7511 dee 2 
It was then moved, that the return might be amend- 
ed, the defendant” paying the coſts of the motion, 
which the court „„ 


ry 


mech.” Ent. 


„ Whether citizeh or ſtranger, is 


| | anted;'* 730 1 5 
The return being amended; à motion Was made at 


another day for a prozedende,” 10 
Page, Juſtices':It does not appe 
the Writ, nor is it ſet forth in the declaration, that 
the defendant agreed to repay within the juriſdittiog a 
certain ſum of monty, feceived or borrowed within the ſaid 
Juriſdickian; and why ſhould not the plaintiff inticte 
himſelf to his action within the c ham; #6 that the 
caption would ſeem to be for à cauſe of action arifing 
within the juriſdiction of the Mayor's eoutry firice the 
euſlom is 109 Reue en TOU TOR 229 * Js 


Ir on the caption of | 
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Raymond, Chief Juſtice. The cuſtom need not be 
ſet cel in N net; in London they take 
notice of their ad yt jar if this is the uſual man- 
Ber of declaring in London, we cannot meddle wit! 
this matter as now before us; but they muſt proceed 

to judgment, and then it will be properly hy yr 
*,00.3 it error, ſo that L-thipk. a prizede :(hauld 
iſſue; to which the reſt of the judges agreed. Vide 
Fita-Gillons, p. 5 1. 0 Bet ne 


TI if $3898 | T | (2.3 


In an action of 2reſpaſs for taking and carrying away 
ſo many cart load of {tones ; the deſendant juſtified, and 
pleaded that the place in which, is part of the waſte of 
the manor of L. and that there are many quarries of 
ſtone there which are open; and that time out of 
mind there was an ancient cuſtom for the fres tenants of 
ancient meſſuages or lands within" the manor, by them- 
ſelves and ſervants, ta dig and carry away ſtones for 
repairing their houſes, or building others. £ 
Per curiam. This is an ill plea z for it ought to be 
pleaded. by: preſcription, and by way of que eſlate, and 
not by way of caſlom, which is the way ot pleading 
by copyholders only; as is the caſe of Crowther v. 
Olaßeld; a tenant for life cannot indeed preſcribes but 
here the words. / tenentes terrarum in Jaw 1 te- 
nants of freehold and inheritance. Vide ' Forteſtue, 


£ 


p. 339. | 
Trinity, 9 Geo. 2. b Sharp V. Lorother. 


On a prohibition to the ecelgſigſtical court in a ſuit for 
tithes on a ſuggeſtion, ' and. a. plea in that court of, a 
modus, the plaintiff declared, that he was an occupier 

of an ancient tenement in the pariſh of B. and that 
within the pariſh aforeſaid, there has been a cuſlam for 
5 f tenants and occupiers of the ſaid tenements, year- 
d 20 pay 5 5. and to perform certain ſervices to the 
Parſon, in lieu and ſatisfaction of all tithes of corn 
and hay; which ſaid modus the parſon of the ſaid 
pariſh has always accepted; the defendant traverſed 
the cſlom as laid in the declaration, and thereon the 
7 bft nt to iſſue; and a verdict was given for the 
aintilt. | 
| J The defendant's council now moved in arreſt of 
judgment, and objected, that this is a bad modus, be- 
ing alledged to be warranted by cuſtom,” whereas a cuſ- 
tom is local and extends over ſome place; | whereas 
this is laid to extend to the occupiers of ſuch a tene- 
ment, and therefore if it were good, it ſhould be laid 
as a pr ęſcription; and to ſupport this objection, 1 

Lutw. 126. Nicholſon v. Swiith- Cro. Car. 418. Baker 

v. Brewman, 1 Vent. 97. Poplins v. Henſtack. 2 Lutw. 

1312. Beresford v. Bacon. Bro. cuſtom, pl. 51. Popham 
201. Jackjn v, Fivian, were citeee. 

The plaintiff 's council took the diſtinction in Gate- 
ꝛobood's caſe, 6 Co, 60. I, between a charge on anqther's 
lands, and, a, diſcharge in his own land, and that 
therefore a ciſſam that every; inhabitant has paid a m- 
dus in diſcharge of tithes is good. He eited alſo Hab. 
| Jo Dyer 349. 1 Vent. 3. Lelu. 55. Hob. 300 and 


Lord Hardwide.: The gueſtion is, whether:here is 
any modus ſufficiently and ſubſtantially found; for if 
there is now, after a verdict no chnſſliation can go; 
the objection is, that though the ſubject matter is | 
a pro 
tive, being laid by way of cuſlom; for they ſay 4 %. 
tom extends over ſome place or vill, and that it is a 
preſcription which extends only to particular perſons; 


= mg are, I wy 11 8 
. but they, are not applięable in this caſe; and the dif- 

: laid down by the plainti's comets as to the 
pleading ins Sen on another, or in di- 


ference 


charge of one 4s very material; it is admitted, 
that com may be alledged for a particular tenanr, 
where the neceſſity of the caſe requires it; as in caſe 
a copyholder elaims a kigbt of common gut of the 


where he claims common in the waſte of the Lord, 
he having ſtrictly no inheritance in bis land, but only, a 


tenant at will, and for that a preſcription muſt always | 


o 
' 6 a 
* . 
* 
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per modus, yet the manner of laying! ityis defec- | 
el 


is in the lord ; therefore the law permits him. to al. 


h | ledge it 25 4 9 in the occupiers of ſuch a piece of 
1 Jandy Cc and t 
plaintiff here could not preſeribe that the owners of 


at ſeems agreeable to thiscaſe;; for the 


the inheritance, ahd all thoſe whole eſtates c. have 


been always diſcharged of tithes ; becauſe here js no 


diſchaige claimed, but à ſalisfaction in lieu of tithes, 
therefore it muſt be alledged in this way; it is allow. 


had been paid him time out of mind, it had been 
d; which ſhews there is no neceſſity of laying a 
trict preſcription. All the caſes cited, have been in 
inſtances where it is neceſſary to preſeribe by a ge 
gate, and in ſuch caſes a cu//om may not be alledgeqd, 
ſo is the caſe in 1 Lutw, 126, ſo is that in Cre. Car. 
418, and that in Vent. 97. And the reaſon is, becaule 
all preſcriptions in a que eſlate, Kere a grant made 
originally, and therefore it ſhould be duly derived 
down to the claimant, but in this caſe it is impaſſible 
to ſhew a que eflate; and therefore it is ſufficient to 
lay there has been a modus time out of mind; if the 
word modus had not been uſed; but a declaration 
ſhould, only ſay, that time out of mind, the tenants 
and occppiers-.of ſuch a gtenement had paid, &a or 
had uſed and accuſtomed to pay, that would be good; 


* . 
A - 
- 


|. and why ſhould; it differ, becauſe the ſentence begins 


by ſaying, there is a ctſlom to pay; eſpecially at the 
conclufion, rhich ſays, that this cſom and; modus 
have been always inviolably preſetved, ſhews it was 
intended to be claimed as a modus, however, this 
being a cam alleged in a; ſuit of prahibition, it 
differs from other allegations of cuſtoms, for in thoſe 
the cuſſom muſt be proved exactly as it is laid; ther- 
wiſe ine party fails 3 but in conſultation. the deſendant 
is conſidered as an actor, ſuing for à conſultation; 
and therefore as in this, if on the whole it appears to 
the court, that there is a adus, they cannot grant a 
conſultation ; and it bas been determined, that if the 
jury ſhould find what amounts to a modus, the court 
cannot award a conſultation: therefore I think, ta- 
5 this caſe in any light, the court cannot award a 


„„ F 
| age, Juſtice. Tf 64. is inſiſted on, and but 4.9. 
found due; yet there ſhall not be a conſultation, for 
the practice is, that in_ſuch- caſes the judge always 
certifies that they have proved a modus. Whenever you 
can ſhew that ſqme.other thing is due, for which the 
| Parſon has a remedy, a 1 granted; and for 
a modus, he has a remedy. not only at com n law, 
but in the /p:ritual' court alſo, if he "will fac for 2 
On this verdi& it muſt have been proved, that . 
were never paid in, kind; I take it that a modus and a 
cuſtom are the ſame, for a modus is the manner of pay- 

ing, and the manner of paying for ever is a cuſtom, 

Agen uſtice. 1 act here is found as the 
plaintiff laid it, only the deſcription of it as a tom 

is miſtaken, 3 4 8 
Lee,. Juſtice. It appears by the caſe in Hob. 85. that 
the bare uſe of the. Word cuſtom in pleadings, will not 
bring them under the ſame regulations as the law has 
appointed for pleadings of cuſtome, and in that caſe 
too, a diſcharge laid by way of cſtom, was not con- 
ſideted as a ciiſtom, but as à preſcription. If the fact here 
alledged is a fufficient di ia ge, ſure'the bare alledg- 
ing it to be a cuſtom will not vitiate; the force of the 
Word euſtom in his caſe,” is no” more than it is cuſte- 
mary; it is allowed, that if this had been laid as à fre- 
ſcription © it had been right; fo then the queſtion is, 
Whether what is here laid, amounts to a ſufficient de- 
{ſcription of a diſcharge, and 1 think it does; in the 
eaſe cited” for the defendant, there was not ſufficient 
to ſhe w a” profeription," Therefore the court ordered 
ee be deliyered x0 the plaintiff, Jie C 
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be had by way of que gate, which he cannot alledge, 
not being tenant in %; for in ſtrictneſe the fee ſimple 


ea, chat if the declaration had been laid, that a di 
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Au ed, that all courts muſt take notice of their 
| AS their cu/toms can be tried no where 
elſe but where they ariſe. #1 


If a <u/fom+ be. a neceſſary foundation for a bye-law, 
it is — to prove ſuch cuſſom. Jide Bure vol. 3. 


Eaſter, 6 Geo. 6. | Butler V. Heathby. 


On an action on the ee brought againſt the defen- 
dant for not fetching, away His ? in a reaſonable 
time, the declaration ſet forth, that the plaintiff ſet 
out the tithes, and the defendant refuſed to fetch them 


On the trial of the cauſe, the defendant's council 
inſiſted on a euffom in the pariſh, vix. that notice 


ce ſhould be given to the owner of the tithes of the ſet- 
« ting them out.“ A verdict was found for the plain- 
tiff, and thirty guineas damages, ſubje to the opinion 
of the court on the following queſtion: 9 
Whether this cuſtom be good in lau or not? 
On a motion for a new trial in this cauſe, a rule to 


ſhew cauſe was obtained, and on ſhewing- cauſe, the 


defendant's council raifed two objefionss 
iſt, It is m_ up the ecclefraſlical lau againſt the 
common law of the kingdom. oF OG 
2dly. This cannot be done by com in any particu- 
lar diſtrict. | 5 | i} 
Wilmot, 12 By the common law, no notice is 
neceſſary; by the eccleſiaſtical law it is neceſſary. The 
queſtion therefore is, | 


« Whether the eccleſiaſtical law can be introduced 


<< under the notion of ſuch a cuffom? 
After hearing council on both ſides, the court gave 


their opinion: 


Her curiam. We are all clear that it is a good com. 


It is for the preventian f fraud, and for the conventence 


of the parties: therefore the rule muſt be made abſo- 
u 


te for a new trial, but without coffs. Vide Bur. vol. 


3. p. 1891. | 
See Corporations and Preſcription. 
For Conſpiracy, Ser Indidment. 


Damages, 
Mich. 2 Wt M. Cone v. Bowles. £ Error. 


In an action of replevin brought againſt three defen- 
dants, one of whom was an infant, all appeared and 
avowed by attorney. Judgment being given. againſt 
the plaintiff, he brought a writ of error, ad af 


4 ned 
the infancy of one of the defendants for errer :. A be- 


cauſe he might have pleaded this in abatement to the 
avowry, it was held well enough, and. judgment was 
affirmed ; but the court held Berge 1 5 have 
no offs; for all ſtatutes that give cofts are to be taken 


ſtriclly, as being a kind of penalty, and „lat. 3 H. 7. 


cap. 10. mentions only writs of error brought by an 
defendant, or tenanf, Vide Salk. vol. 1. p. 205. Mod. 
Rep. vol. 4. p. 7. | PETS 


Hilary, 5 W. & M. Lawſon v. Storie. 


By flat. 2 W. & M. ſe. 1. cap. 5. treble damages and 
cots are given againſt the reſcoutor of a diſiręſi for rent: 
in an action an the £c/e for a reſcous upon this ſta- 
tute, the plaintiff ſhall recover treble cgſts as well as 
treble damages; for the damages are not given by the 
ſtatute, but increaſed; an action on the caſe lying for 
a reſcous at common law. Vide Salk. vol. 1. P. 205. 

- I 15 


/ 


- 


' | pular action, be the penal 


, 


Fs Mich 5W.3. Herbert v. Water, 
In an action of replevin, the defendant avowed as 


ovenſcer of the poor for a diſlreſ fox a rate on _/tat. 43 
Blix. 
and u damage being found, the court was moved for 


cap. 2. at the trial the plaintiff was non-ſuited, 


| a urit o inquiry of damages to ſupply this omiſſion, and 


it was granted ; becauſe if the jury had enquired, they 


had enquired as an inqueſt of office, on which no at- 
| -taint' would have lain. 


r Cra. 146, 1 Ro; 272. , Ro. 
112. 1 Sid. 380. And the council diſtinguiſhed this 
from the caſe 1 Sid. 380. of an avowry for a rent- charge 
according to Hat. 17 Car. 2. caps 7. There a writ of 
inquiry was rightly denied, for by that ſtatute the ſame 
jury are to enquire of, the rent-arrear,. and the value of 

the cattle; but /tat. 43 Eliz. does not tie it up only 

to the ſame jury. r i 

Holt C. J. faid, That 17 Car. 2. in the caſe of 

Burton v. Robinſon, detinue was btought, and on trial 

of the iſſue, the jury found the damages, but not the 
value of the 4i/ireſs 4 and the court granted a writ in- 
quiry, which he ſaid was contrary to Cheney's caſe, and 

as he thought, contrary to law. Vai 210d. Rep. vol. 
12. #- 85. Salk. vol. 1. p. 205, Rayms vol. 1. p. 59. 
Mod. Rep. vol. LL P. 118. a 


Vin. 9. W. 3. Shore v. Malin. Error. 


The plaintiff brought an action of debt in C. B. on 
flat. 5 Elie, cap. 9. for not appearing upon a ſubpœna 
ad teſiificandum, and recovered judgment, with cs of 
ſuitz and- upon ;this judgment, error was brought 
here, and the court held, that where a ſtatute gives a 
ſum--certain-to:the;-party grieved, he ſhall in conſe- 
quence have £9/ts, becauſe he had a right of action an- 
tecedent to the bringing of the action. But where a 
ſum certain is given to a ſtranger, as where it is to 
him that ſhall proſecute, he ſhall not have his 69/6; for 
till he commenced his action, he had no right of action 
in him: and the judgment was affirmed. 1 Brotonl. 
66. Hutt. 22, 1 Lute 201. No coſts ſhall be in a po- 
certain or uncertain; but 
where the party grieved ſhall have a penalty certain, he 
ſhall have cs. Vide Salk. vol. 1. p. 206. 10608 


Ii 


— —— — 


| Trinity, 9 W. z. Prince v. Malton. 


In an action on the ca/e, wherein the plaintiff de- 
clared, that on the 2d day of Zuly, 6 W. 3. he was 
poſſeſſed of a meadow next adjoining to a river, and 

to another contiguous to the ſaid river; which river, 
time out of mind, ran through his meadow to an an- 
cient mill of the defendant's, without any overflowing. 
That the defendant, on the 3d of Augu/# 6. M. 3. ex- 
tended and enlarged the foundation of his mill further 
into the river, whereby he ſo obſtructed the river, and 
heightened the water, that it averflowed and drowned 
the plaintiff's meadow, whereby he loſt the uſe and pro- 
fit thereof, from, the aforeſaid ad day of Fuly to the 
time of exhibiting the bill. Not guilty. pleaded, being 
a verdict was found for the plaintiff, 3 
It was moved in arreſt of judgment, that entire da- 
mages are given to the plaintiff; and from the ad day 
of July to the 3d of Auguſt, he had no damages at all, 
but by his on ſhewing; and it ſhall not be intended, 
the damage: vs by the jary are only for the time af- 
ter the zd; of Auguſt; for the damages ſhall be under- 
ſtood to be given not according to law, but according 
to the allegation of the plaintiff who lays his damage, as 
reſolved in the eaſe of Harbin v. Green, Hob. 189. Moore 
887. And at firſt, all the court, except Rekeby, ſeemed 
to think it well enough; for it may be, the plaintiff 
laid up his meadow for graſs from the 2d of July; . nw 
afterwards Judgment Was arreſted; for though he 
might loſe the'profit from that time, he, notwitnſtand- 
ing, could not loſe the uſe ;* if. he had not ſaid. 
- they might 8 judgment for him: this caſe is 
che very ſame with Harbin v. Green. Vide Mad, Hp. 
Dol 12. p. 131. l | 7 N a | 


Trinity, 9 W. 3. Welt ve Cole. 


On an indebitatus .afſumpfit,' and a quantum merit for 


meat, drink, and lodging; and on another afſump/it, and 
| Juan 
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uantum meruit, in the ſame declaration, for wares ſold; 


judgment by default; a writ of enguiry, and entire da- 
mages given by reaſon of the premiſes; the } _ was 


moved to be ſtaid, becauſe in the ſecond aſſump/it, and 


quantum meruit, there is no averment in fact of the value 


pf the wares, and ſo is void, for which no damages can 
be given. A quantum meruit for wares ſold, without 
an ayerment de facto of the value, is naught; but here 
being another a//ump/it well laid, we will ſuppoſe all 
the damages given for that, and reject the other as ſur- 
pluſage. Vide Mod. Rep. vol. 12. p. 127, | 
| &s 


Michaelmas, 9 WW, 3. Ricards v. Corneforth. | 
- Adjudged in this caſe, that in lange if two 


breaches are aſſigned, and one is ill aſſigned, and a ver- 
dict is given for the plaintiff, and damages entire, he ſhall 


never recover; becauſe damages are intended as well for 


the breach which is ill aſſigned, as for the other that 
is well. Vide Mod. Rep, vol. 5. p. 363 


jay: Hilary, 10 W. 3, Parkhouſe or Parkburft, v. Forfler | 


Fo 4 8 


See this caſe fully ſtated in page 277 of this work, 
under the head Con/table, 3 5 | 


Eaſter, IO IS. 3. Brasfield v. Lee. 


In an action of treſpaſs, aſſault, battery, falfe im- 
priſonment, the plaintiff declared, that the de- 
fendant aſſaulted, beat, and impriſoned the plaintiff, 
iſt October, 9 W. 3. and detained him in priſon four 


months. On not guilty pleaded, a verdict was given 


for the plaintiff, and entire damages given by the jury. 
And now it was moved in arreſt of judgment, that the 
declaration was a declaration of Michaelmas, 9 V. 3. 
and therefore the damages being entire, and given for 
the impriſonment of four months from the iſt October; 
it appears the damages were given for impriſonment 


after the action was commenced : therefore judgment 


was arreſted. Vide Raym. vol. I. p. 329. 


Summer Aſſizes, 10 M. 3. Made v. The Hundred of 
Chelmsfor 4, 


In an action on the ftatute of Mincheſter, in which 
the plaintiff ſhewed, that he was robbed of a bank 
bill; on evidence at the trial at Brentwood ſummer aſ- 
ſizes, before Hatſel, Baron of the Exchequer, he di- 


reed the jury to give damages for the whole value of 


the bill, which they did accordingly. Vide Raym. vol. 
1. P. 727. . 


Eafler, 10 W. 3. Feiter V. Beal. 


In a ſpecial action of treſpaſi and battery, for a batte- 


ry committed by the defendant on the plaintiff, and 


breaking his ſkull, the plaintiff declared of the bat- 
tery, &c. and that he brought an action againſt the de- 
fendant, and recovered 11 J. and no more; and that 
after that recovery, part of his ſkull, by reaſon of the 
ſaid battery, came out of his head, whereby, c. The 
defendant pleaded the ſaid recovery in bar.. On which 
the 13 demurred; and his council ſtrongly in- 
„that this action differed from the nature of the 
former, and therefore would well lie, notwithſtanding 
the recovery in the other; becauſe the recovery in the 
former action was only for the bruiſe and battery, but 
here there is a maihem by the loſs of the ſkull. As if a 
man brings an action againſt another for taking and 
detaining of goods for two months, 71 afterwards he 
N detaining for two 

years; the recovery in the former action is not plead- 
able in bar of the ſecond; - If death enſues on the bat- 
tzry of a fervant, this will take away the action where- 
by be loft his ſervices And then, if a conſequence will 
take away an action, for the ſame reaſon it will give 
an action. If a man brings an action for uncovering 
kis houſe, by which bis goods were ſpoiled, and after- 


ſiſte 


brings another action for taking an 


in 


> 


| | ward, b reaſon. of the ſaid uncovering, new goods | 
are ſpoiled, he ſhall have a new action, which Hol, 


action; and that for 


would have recovered damages for it. 


\ 


Chief Juſtice, denied..' * | | 
Per curiam. The jury, in the former action, conſi. 
dered the nature of the wound, and gave damager for 


all the damages it had done to the plaintiff; and there. 


fore a recovery in the ſaid action is good here. And 
it is the plaintiff's fault, for if he had not been ſo ha. 
ſty he might have been ſatisfied for this loſs of the ſxull 
alſo: therefore, the defendant had judgment iſe, &c. 
In Trinity, 13 W. z. the court was moved in this 
cauſe for judgment for the plaintiff, becauſe this ſpe. 
cial /ub/equent damage is a ſufficient foundation for an 

reat reaſon, becauſe the jury 
could not have conſideration of it in giving damages, 
And it was compared to the caſe of a nuiſance, that a 
man might have an action for every new dropping of 
the water from the eaves of the houſe. 2dly. - There 
is a maim laid here, and therefore the prior recovery 


in the action of aſſault cannot be a bar, 


Holt, Chief Juſtice. This is a new caſe; to which 
there is no parallel in the books. Every one ſhall re. 
cover damages in proportion to his prejudice, - which 
he has ſuſtained; and if this matter had been given in 
evidence, as that which in probability might have 
been the conſequence of the battery, the plaintiff 

uld t. The injury, 
which is the foundation of the action, is the battery, 
and the greatneſs or conſequence of that is, only in ag- 
gravation of damages. In ſome caſes the damage is the 
foundation of the action, as in an action by the maſ. 


ter for battery of his ſervant, whereby he loft his ſervice, 
but here the battery only is the foundation of the ac- 


tion; and this damage, which might probably enſue, 
might and ought to have been given in evidence, and 
muſt be intended to have been given in evidence in the 
former action, and that the jury gave damages for all 
the hurt he had ſuffered ; for if the nature of the bat- 
tery was ſuch, as probably to * this effect, the 
jury might give damages for it before it happened. As 
to the caſe of a ſea-wall, the plaintiff would recover 
damages enough in the firſt action to rebuild it; and if 
he rebuilds it ill, the fault is his own. And as to the 
nuiſance, every new dropping is a nuiſance. ' As to 
the maihem, that is nothing, for a recovery in battery, 
&c. is a bar in appeal of maibem, 4 Co. 43. a. becauſe 
in battery the plaintiff may give a. mathem in evidence, 
and recover damages for it. And Holt, Chief Juſtice, 
further ſaid, that the original cauſe was tried by 
him eight years before, and the plaintiff and defendant 
appeared to be both in drink, and the jury did not well 
know which of them was in fault; and therefore they 
gave the leſs damages, The plaintiff could not obtain 
judgment, the court inclining ſtrongly againſt him. 
Vide Raym. vol. I, p. 339. 692. | 


Michaelmas, 11 I. z. | The Earl of Kent v. Walters. 


In an action of trover, for ſeveral loads of wood, where 
judgment went by default, and a 4vrit of inquiry was 
executed, the court was moved to ſet aſide the. 2writ of 
inquiry; on affidavit that the ſheriff refuſed to receive 
any evidence of the value of the wood, but directed the 


jury to find the full damages declared of; and for that it 


was ſet aſide, on payment of cas. Yide Mod. Rep. 
vol. 12. p. 317. „ 


Michaelmas, 12 W. 3. Davila v. Dalnanſtr. 5 


Per curiam. If there be two dealers, and they reci- 
procally pay money for one another, they ſhall have 
their reciprocal action for it, in which either of them 
ſhall give ſpecial bail; and neither of them ſhall give 
the money paid by him in mitigation of damages, un- 
leſs there is an account ſtated, and they never can 
have an account againſt one another. Vid: Mod. Rep. 
vol. 12. p. 408. . K D) IPT 


Hilary, 13 V. 3. Fenwick v. Lach Grofeenor.” 
Holt, Chief Juſtice. A judge of zi/# prius, on execu- 


ting a writ of inquiry, is only an aſſiſtaut to the (herifi, 
and 


has no judicial power; and if the parties came 
l 1 8 2 
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Hott, Chief locke. 17 the dana * ihe 


cuting a wee of i uiry,. tl ear after the inter tlo- 
cutory judgment, he Ar 


A. fac. Vide Mod. Rep. vol. 12. p. 0. 
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Trinity, 13 V. 3. Pratt v. hls. 18 
n a diſtreſs. for rent, Jevin, 

* intiff ! bom on a retorno hab. awarded, 
00 a writ of enquiry and damages iſſued out, and 
fore execution a jecond deliverance; a doubt Ari 
whether this ſecond deliverance was a ſuper/edeas 
of the writ of 7 

Holt, Gur Jace The damages are nat given by 
flat. 21 H. 8 c. 19. for getting the thing avowed for 
fro the avowant, but for the vyexation in bringing 

zvin without cauſe ; and the nonſuit is ſufficient 
evite ence, that there was no cauſe 2 erke. at leaſt 
it is evidence of a vexation; and if the avowant can» 
not maintain his avowry, the plantiff ſhall re 
damages for the diſtreſs. If a man brings an 
and is nonſuited, the defendant ſhall recover damages 
for the nonſuit; but if the plaintiff brings a new ac- 
tion, and recovers, he ſhalt recover „but ſhall, | 


Over 


2 to wake 4 erb- 
er to move abo to 
W. vol. 13. 


17 " 4 5 * 


uſtice, ſaid, he _ not ſatisfied, mat 


of the action in a 
the-damage'; ad 888 fore 1 there 
action; but el. 

5 the t of 
e doubted 1 52 
ther an action would lie for the continuance of 4 4 treſ= 


do it after, Wc a 


n, and avowry, 8 


4 


22 — 


| 


C. B. on an aQion of covenant, amon 


And the court openin 


526 
e 1 l Bad Bp. 


"See this ſe fully ſtated in Slew, : 
[ance er ale, ny flava, 


 Michaelmar, 1 Am,  Shorrridge v. e. Ecror 
O a urit of error brought e on a judg 


a 3 
ther errors 
That. the plaintiff 
that he has ſu- 
ht; hut here 


aſſigned, was the following 
Rates to recover only for hy, 


Rf Kotha 5h time 14 32 92 

1 
28 2 5 wh F 25 V2 . of x the 
eee al th the 25 
— 8 e 


is Er. 
3 v. 2 75. 3. Princes 


Holt, C ]. Mes 14. * the writ 1 
| | recited the declaration,.. in the 
Ee _ cited, 


| well enough, Fen That it is = 3 
where more damages. were given t to have 
Wet a given; becauſe the 2 7 in this 8. 245 ught ta 
ive ſo much in damages as would repair the” tene- 
ments, and put them into ſuch condition as they ought 
to be in, and dumager alſo. for the rent; and therefore if 


the tenements were become in a worſe condition ane 


the action 14 brought, they ought to give 


for them. The judgment was accordingly: affirmed by 
che whole Een, File Ro 6 


de Raym. vol. 2. 5. 798. 5 


Hilary, 2 Am. N and Wife v. Plombe or - Plimes 
See this caſe fully ſtated in page 208 of this a 


| under the head Baren ard Reme, 


Far, 2 Aon. n Rn 


In an action of tre/haſs, for chaſing, drivigg 
* ing hs | ſhire, 7 ſome Wo ed, 1 wa 


were damnifi and al ſo or taki 1 5 5 carry in 
away one hog — the plane tlie Tay found the 12 


fendant 2 of all but the takin 


and carrying 

away the hog, of which they found n guilty, 

| "and gave 2 d. damages; and the 2 was, whe- 
ther the plaintiff could have more cofts than damages 


the matter, held the Plaidt 
ſhould have his full coſts, for this is out of fat. 22 K 
23 Car. a. «9» and the feaſom is, becaule the /atute 
enaQs, that in all actions of zre/paſs, 9 


ion 


have nothing for the coſts of the noaſuit ; and if a 


ſecond deliverance is brought Agios a retorgo habendg 


executed, it ſhall 1 72. z the execution; if after it 
it is executed, it n fetch back Ge 
diireſi. Vide Mod. Rep. vol. 12, p. $47. 


Summer Aﬀizes, 13 77 3. Smithies Wo Dr. Harriſon. 


In an actiod on the 17 for words, which import- | 


ed the commynting q adultery by the plaintiff with 
Jane at Stile, the defendant. in mitigation. of 85%, 


may give in evidence, that the plaintiff committed. ad- 
dultery with Jane at Stile, but not with any other 


woman, 
Per Holt, Chief Tultice, at Brentwood, Cabo Af- 


ſizes, and ruled FOR > Fide « Raymond, vol, 1. 
. 1, 


laue, 1 Ann Brown een, v. Ce. bd 


See this Gaſs full ted in | Page 305 of this work, 
under 0 bead C | 


9 SE» 


25 e o Am. Cutting Ve Bali, SP, 


15 CY 


\ ee this eaſ fully ured in e 327 of this w * 
under the head Caffons,, a) * 7 N 128 Wr, 


29 


i 
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—— 
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| 


| 
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- 


latte, unkeſs the defendant is A thereof.” 


| ac. on 4 recogni ” . 
bail, Ge cler mir iy {7 I. 5g 
| , and that he 
' 10h 


Qult wee bat- 
ter and other perſonat actions when oh c 
ſhall not certify an aſſault and 


ed, or that the title of the land — in « oy rote | 
there Mall be no rote. coſts: than. damm ere da- 
mages are found under 40s. ſo that the Art words are 


ral, yet by the laſt words, amions aro reftrained to 
uch wherein there can be ſuch certify ing of the ba- 
tery,/ or the like: therefore if it be an acron 7 
there oan be no ſuch certifying, as dit, a 


ts tre Pas fo! for 515 25 his g * tre . NY 
is of s fot beating mes — 


ing 18 S, Vr 
DF be, e his fervice, cas ale ee but #re 


—. clanſum fragit, or 22 27 for re . — 
ground, are within the % 


2 Zanes 232. 1 Ti, K for 1 bs 
| fall ſituated i in the market. And although #reſpaſs gu,“ 


 clanjum fregit, is within tlie fatute, yer if it goes on 
| te Cutting aud carrying his corn, it is out of the 


L, 21. 247» Vie Salt. wok ». f. 208 ona 
Trinity 3 FER | FX Wl v. Airriſin. | 
On a ſth 


1088 
inſt 
had judgment for execution on the 
A recover his dama 
he _e Jaſtained by teaſen of the delay of execution. 
On a writ of error in this court, this point was re- 
verſed, for the bail are only liable to coſts of ſuit by 
' the Haute, and damages by reaſon of the delay af ene 
| cutrron' ate not coſts, nor cofts of ſuit, but dama * 


| ſuſtained by being ſo long out of his montiey, which 1 
uſually affeſſed by * the party what 1 — | 


| ; tereſt would have come to him in the mean time; ſo 


that ft and damages are different in this caſe, 
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334 Da 
different ends; and aſſeſſed. by different meaſures, 
; 2 Salk, wol. 1. p. 209, Raym. vol. 2. 5. 1138. Mod. 


Rep; vol. 6. p. 1 575 197. 48 


* 
4 -_ 43 & » * 
; £3 EIT IR 
* 
* * 14 


Feuer, 4 Ann. Vivien v. Champion. | 


% 4» #7 ta, 4 
„ — 


* 


* 5 
LES 2 © 14 
1 . 


* F OP By | ", e A 3 . a n n 
Men re IO BY. Mrs FOLEY 
1+ *"Bafter, 4 Ain. Anonymouss ee, e 

: - a " , ; . A #149 5 : | : 4 > 4 


"Flt," Chief Juſtice! Tf a farm is out of repair in the 
life of the anceftor, and after the heit brings an ac- 
tion, he mall recover damages for the who e time: 
but the heir ought not to alledge a breach” in the an- 
ceſtor's time, becauſe that belongs to the executor. 
Vide Mod. Rep. vol. 1100p. 45. 5 e ner 


Miabaslmas, 7 Ann. Tale v. Mhitin n: 
See this caſe fully ſtated in page 37 of this work, 


under the head Aclionn. 


Hilary, 8. une. Biſhop v. Eagle... I 


The plaintiff declared on a prohibition, and on a de- 
murrer to the declaration, an exception was taken to 
it, becauſe the declaration, ſet forth, that the defen- 
dant ſued in the ſpiritual court after the King's writ of 
prohibition to the contrary, directed to bim, but does not 
ſay, delivered, and here appears no cauſe of action, 
ſince it is not ſet forth, that the prohibition was de- 
ivered. ee eee hood ee 
4 matter was moved laſt term; and this term 
the court were of opinion, Holt, Chief Juſtice, being 
abſent, that when a perſon proceeds for damages, then 
it muſt be ſet forth, that the prohibition was delivered, 
and al fo a venire laid: but in this caſe, which is only 
to maintain the juriſdliction of this court, it is not ne- 


ceſſary. Vide Mod. Rep. vol. 11 P. 263. 
Hilary, 8 Ann. Todd and Wife v. Redford. 

2 See this caſe fully ated in page 212 of this work, 
under the head Baron and Feme. 63 202 by 
8 Hilary, 12 An. Jones v. Gwynn, 
| See this caſe fully Rated in page 39 of this work, 


under the head Aclions. 


 » Hilary, 1 Geh. Holroi v. Ebizſon. i Error. 


| An action was brought in C. B. on ſeveral promiſes ; 


and judgment by default; a writ of inguiry execut- 
ed, — 2 l, e given. A writ of error being 
brought in this court, the plaintiff in error was 
nonproſſed. {at 3 e ORIEL vers" 
The court was moved on fat. 3 H. 7. c. 10. that the 
defendant in error ſhould, beſides his coſts, have in- 
tereſt allowed him, for the ſum adjudged due to him, 
pending the writ of error, from the judgment. | 
After hearing council on both ſides, the court gave 
their opinion. : a 
Parker, Chief Juſtice. No man is ſure of making 
intereſt of his money; a man cannot always place his 
money out to his mind; he may loſe the principal; 
and wherever intereſt is made, a hazard is run: but 
here there is no hazard at all; intereſt was very low 
when this act was made. 3 _ 
However, if this were a new caſe, I ſhould think it 
highly reaſonable, that damages ſhould be given for the 
delay the word c/s in the act ſeem to me to relate to 
vexation, and damages to delay, | e 
By the common law, in every action of debt, da- 
mages are given, accaſioned by detaining the debt, either 
by writ of inquiry, or by the couft. 
Where a penal ſum is recovered, damages are ne- 


ver given. But on a ſingle bill, even by the common 
Jaw, damages are given for the delay. ; 


This is a key to the ſtatute, Whenever a man is 
kept out of his juſt debt, the law.implics and ſuppoſes 


n 


ir ahn . . 
Bee this caſe fully ſtated in page 248 of this work, 
% 1g ont open ed 


7 - 
* 


' practice in che Exchequer. 


a damages 4 doubt only by reaſon of the different : 
frerwards, in Trinity term, it was reſolved by the 


* 4 


' whole court, that the defendant, on a writ'sf error,” 

brought to this court, ſhould not have intereſt allo .. 
ed him, by way of damages, for the ſum adjudged due to 
him, fromthe time of the firſt judgment, pending te 


trii of errore a „ : | | 
| For at the time of making flat. 3. H. 7. c. 15. which 


ives the damages on the wrzt.of error, all intereſt was 


 Impdted unlawful; and therefore that Ratute "could 
nM. adi. > i 3 
In fat, when intereſt ran high, as at 10 l. per dent, 
intereſt has not been allowed,” oO oo tt 
In writs F error brought in the Exchequer Chamber, 
intereſt is never allowed, and an uniformity in prac⸗ 
tice is to be wiſhed and endeavoured. Yide Mod. Rep. 
WY MNE nn cove od: bled ofa. toi). He. 
6 Nn \ NW 73 5 . 1 es w #1 24 
Micbaelmas, 2 Ce. Leeds v. Carlton. 
A man ſues in the ſpiritual, court for a. mattet WH 
on the face of the libel appears to be of temporal co- 
nuſance, and. obtains a ſentence. The defendant ap- 
peals firſt, and then ſues out a Fee Ia the de- 
_ claration in that prohibition, and proceſs thereon, there 
is judgment againſt the defendant by nil dicit; and 
a writ of inquiry of damages awarded | | 
It was now debated, whether. damages were to be 
given by the jury on the writ of inquiry tor the proceed- 
ings in the /piritual court, from the beginning of the 

' ſuit in that court; or only for the proceſs in that 


— . 


CS. - 3s 


* © a4 4 

„ 
* 
N 
- = F 
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court, ſubſequent to the delivery of the writ of probi- 


„ ER n een HR 
After hearing council on both fides, the court gave 
their opinion. A = „ 
Parker, Chief Juſtice, was of opinion, that damages 
were to be given only for the proceedings in the ſpiri- 
tual court, ſince the prohibition delivered. 


1 


This is a ſpecial action for proceeding in contempt 

of the probibition, this is the very gi of the action; 

on this iſſue is conſtantly joined, w ich, according to 
what is now contended for, muſt be an immaterial 
iſſue; for if the iſſue is found with the defendant, that 
he has not proceeded after the prohibition delivered, yet 
if he had proceeded at all, the plaintiff muſt have judg- 
ment for his damages, Nay, according to this doc- 
trine, the very pleading the plea, in this ſort of ac- 
tions, is very impertinent ; and on doing which, the 
plaintiff may ſign his judgment; for he ought not to 

| plead that he did not proceed after prohibition, &c. but 
that he did not proceed at all. 1 
Prohibition is to the judge, not to the party ; and in 
this caſe, this is not of aus to the judge, but to 
the judge on the appeal. REY je 
In prohibition, two things are to be conſidered; iſt. 
Whether the, party is to be puniſhed? zdly. Whe- 
ther he is to be eftopped., „„ 
His not proceeding after the prohibition delivered, 
prevents his puniſhment, and excuſes him from con- 
| 9 but cannot hinder the plaintiff of his judgment. 
If on. this iſſue, whether the defendant did, or did 
not proceed after prohibition delivered, a verdict is 
7 r 3 no coſts ever are given. 
e late ſtatute about giving coſts was unneceſſary, 

if this doctrine had been Gas: BT hon : * 
And of this opinion was the court. But Pratt, Juſ- 


| tice, doubting, the matter was adjourned. Yide Mod. 


Rep. vol. 10. p. 319. 
Eeazr, 7 Gin. Onflw v. Orchard. 


An action of treſpaſs was brought againſt two, and 
Judgment by default, and ſeparate damages, 20 1,-as to 
one, and 1 d. as to the other; and ſtayed till further 
motion, on the authority of Heydon's caſe, that the 
damages cannot be ſevered where the treſpaſs is con- 
felled. In Trinity term following the judgment was 


- arreſted, Vide Stra. vol. 1. p. 422. 


| Eafter, 7 Geo. Moodford v. Eades * al. 
On a contract for ſtock between the plaintiff and J. 


1 they each depoſited 200 J. in the hands of * 


* 


% 


id 


xY ee. kay A. an 


— 


” W 4% * 


Jant, and J. $. not performing his agreement, the 


intiff ſued for the depoſit, * had judgment on de- 
png took out a writ of inguiry, and proved his. 


caſe; but the Jury, on a motion that the defendant. 


: 


of pay the money without the conſent, of both 
— 1 d. damages; which was now ſet aſide, 


ing, that the rule of not ſetting aſide. 
m 


eq COU fo allneſs of the damages did not extend 


verdicts for t 


to this caſe, \ where the jury miſtook in point of law; 


Chief Juſtice ſaid, he knew no reaſon why the 
ance thoſe 2 interpoſe in the other cafe, Vid. 
Stra. vol. 1. p. 45. nnn | Sts 


See this "caſe fully tated in page 213 of this work, 
under the head Baron and Femes. |. | We 


tary, 8 Geo. Spiller and Wife v. Adams or Andrews, 

e plaintiff brought a writ of dower againſt the de- 
* who was then an ore and admitted to fue 
by his next friend, and pleaded uncore priſi, and judg- 
ment being given for the plaintiff in the C. B. Adams 


brought a writ of error in this court, and aſſigned the | 


ters following for error. uy . 
"IC That the 3 ſue by his next iend was 
wrong, for it ſhould be to defend by bis guardian. 

To which it was anſwered, and ſo reſolved by the 
court, that it is true, an infant often proſecutes by his 
next friend, but yet an admittance to proſecute is good, 
even where he is defendant; for it is to proſecute his 


plea, by which he defends himſelf againſt the plaintiff, 


2dly. It was objected, that damages are given to the 
defendant, which ought not to be done, becauſe he 
pleaded wncore priſl, which is no plea in dower, unleſs 
an actual aſſignment was made. | 

To which it was anſwered, and ſo ruled, that da- 
mages in this ſenſe are well given, though the defen- 
dant had pleaded wncore priſt, becauſe damages may be 
given on account of the detention of detueerr. 

3dly. It was objected, that tho“ damages might be 
given in this caſe, yet it ought to be on the judgment 
that ſhe ſhould recover her dower, his being a real action, 


for before the ſtatute of Glouce/ter, no damages were al- 


lowed in a real action; therefore the damages ought to 
be given from the time of the 1 7 till after the torit 
of inquiry returned by the ſheriff, 
7 delay by the demandant. | 

To which it was anſwered, and fo reſolved, that by 
the ſtatute of Merton, c. 1..the widow, in a writ of 
dower, ſhall recover the value of her dower in damages 
from the death of her huſband to the day that ſhe reco- 
vers the dawer itſelf ; that is. until the day on which ſhe 
ſhall have recovered er {af by the judgment of the court, 
which by intendment of Jaw is the day on which ſhe 
had judgment 0 recover her deter, for from that day ſhe 
is accounted. in the poſſeſſion or ſeiſin of her dower : 
er the judgment was affirmed. Vide Mad. Rep. 


The plaintiff being a chimney-ſweeper's boy, found 
a jewel, and carried it to the defendant's ſhop, {who 
was a goldſmith) to know what it was, and delivered 
into the hands of the apprentice, who, under. pretence- 
of weighing, took out the ſtones, and calling to the 
maſter to Jet him know it came to three balf-pence, 
the maſter offered the boy the money, who. refuſed to 


take it, and inſiſted to have the thing-agaio 3 whereon 


the apprentice delivered him back the ſocket without 


the ſtones. And now, in trover againſt the maſter, 
theſe points were rule. hs Eh 

ift. That the finder of a jewel, though he does not 
thereby acquire an abſolute property or ownerſhip, yet 


he has ſuch a property as will enable him to keep it 


againſt all but the Tightful owner, and conſequently | 


may maintain #rsver. 


2dly.” That the adion well lies againſt the maſter, | 


who gives credit to his apprentice, and is anſwerable 
for his neglect, N i: An 1 5$1 e 


D am nd 
: I > 


SO ad 


T, 9 Geo." Moor v. Thompſon. 


q 9 45 - 3 \ F- 
9 = 
17 k 1 * 
1 of Read v Mar (he 
. 2 , 5 5 2 187 4.4 
Hilary, Geo, * all . | 
£ $2 . ; | 


5 Geo, whereas t 


— 


if there were no wil 


 alledged. Vide Mod. Rep. ve 


g 


3dly. As to the value of the jewel, ſeveral of the 


trade were examined to prove what a jewel of the 

' fineſt water that would fit the ſocket would be worth; 
and Pratt, Chief Juſtice, directed the jury, that unleſs 
the defendant produced the jewel, and ſhewed it not to 


be of the fineſt water, they ſhould preſume the ſtrongeſt 


| againſt him, and make the value of the beſt jewels the 
| meaſure of their damages; which they accordingly did. 
| Vide Stra. vol. 1. P. 55. 9590 2 mint gen 0 


%XF L ITT) 
8 1 t 
or, 
* 


In an action of treſpaſs brought by the plaintiff in C B. 


for entering on his (the plaintiff's) land, on the 25th 


March 4 Geo. with a continuando of the ſaid tre þaſs to 


the 25th March 6 Geo. (which was two years Fr. to 
tbe damages, &c. oe | 


The defendant pleaded, that the lands ware copy 
epli- 


hold, and the freehold of one G. The plaintiff r 


ed, and admitting them to be: copybold, ſet forth a 


ſurrender made to him, and that he admitted a whole 
year before he brought this action of treſpaſs, &cc. 
Dix. 7 April 5 Ges. | 
denied the ſurrender : iſſue thereon. And at the trial 
there was a verdict for the plaintiff; and the jury yy 


he defendant» in his Teoinder 


damages for that year only, preceding the 7th day ef April 
5 be plainti had declared 97 4: years 
damages; and now, on a writ of error brought, it was 


| inſiſted, that though the plaintiff had a verdict, yet if 


the jury did not find enough, it was an infufficient 


finding; and here they had found damages only for one 
year, where. the plaintiff. had declared for two years 
damages, and the jury cannot ſever the damages for 
which the plaintiff had declare. 
Per curiam. Had the damages been aſſeſſed generally, 


it had not been Fo becauſe on the record it appears, 


that the plaintiff ought to recover no damages till yth 


April 5 Geo. becauſe till then he has no title to the 
lands: if the damages had, been aſſeſſed, they might 
| have been releaſed. ide Mud. Rep. vals 8. p. 7. 


* 
on 
*-: 


14 


7 12 I . - . 4 3 F4* 22 5 3» % 1 f « 
| AX - . ' g FE, a * : "IP" BP : a 
| Trinity, 9 Geo. Huxfer v. Capan. e 
r ; ; . 3 1 1 : a 
4 5 92 8 


In an action of rover for a ring, the defendant mov- 


ed for leave to bring it into court, that it might be 
LIKE I $7 4 $545 : 


ſtruck out of the declaration. 


"This being an action for damages, founded on 1 ſup⸗ 
oſed agen the motion was denied; but if it had 


en an action of detinue it would have been granted. 


The plaintiff then moved for leave to amend his de- 


claration, and add more counts to it, having only de- 
_ clared for 155. damages, and this was to give the court 


juriſdiction; and though this was ſtrongly oppoſed on 


the other ſide, he had leave to amend, _ 


iſſue, for which the time and Pons yy d certainly be 


. dane da g nns! L 
Per curiam. In trover the converſion is the point in 


On a writ \ of inquiry executed, the ſame Was ſet 


aſide, becauſe the jury gave too little damages; and 
a rule Was made, that on payment of cofts, a new writ 


of . inquiry might be executed, which was done, but 
| without paying cofls. ORE ai. A OOF 


It was now moved, that this laſt writ of inquiry 
might likewiſe. be ſet aſide, and a rule being made for 
that purpoſe, unleſs cauſe ſhewn on ſuch a day why 
it ſhould- not, it was now ſhewn for cauſe, that the 
plaintiff had done all in his power to get the. coſts 
taxed, but could not prevail; and that the defendant's 
attorney promiſed him, that he would take notice of 


executing this writ of inquiry, as if the coſts had been 


already paid, therefore, this motion was made, that on 


payment of coſts, the rule might be diſcharged. 
The court ordered the attornies on both ſides to 


attend the maſter, and that the plaintiff ſhould pay 

what coſts the maſter ſhould tax, and that on payment 
thereof, the rule for ſetting afide the writ of inquiry 
| ſhould be diſcharged, Jide Mod. Rep. vol. 8. p. 213. 
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fendant in A on, 1 wards" 
brought an Gios of falſe; impriſonment again the 
defendant, and the jury: gaue him 80:4: dartiaget' | 
on a motion in arręſi of jiugment, becauſe the daniinges 
were enceſſiye, it was oppoted; hy the plaintiff's co 
cil, who inſiſted, that he might have the benefit of the 
verdict, which was granted, and accordingly the 


plaintiff bad judgment. id Mod. Rep. vol. S. p. 296. 


 Diithoebnas, 10 Ge. King and Wife'y. Bafnghan. 
3 See this caſe fully ated: im page 214 of this work, 
under the bead Haran and F. 


HD Hu * - 18K * * ) 1 * 15 514 8 et 
Daf, 11 Gt. Baker v. Bache. Error. 


447 / LET: & a s 

The pla brought am action on the cafe againſt 
the defendant for money laid out; and neceffaries 
provided. by himy for the defendant's fons, to wWhom 
the plaintiff was: by the" defendarit appbinted tu- 


- 
* 
” 


tor, Ca and the . plaintiff laid the promiſe to be 
made by the defendant to the plaintiff, ou the r9th of 


P 1748, to pay the pfaintiff for the neceſfaries 
e ſhould provide for the ſons, and the money he 
ſhould lay out for: them, Sc. and avers, that he con- 
tinued their tutor for five years and nine months, and 
during that time found them neceſſaries, c. which 
came to 140 J. judgment was given againft the defen- 
dant, by nil dicit in C. I and the wrrt of inquiry was 
executed on the 3d of Febr. 10 Gei, 1723, and the inqui- 
ſition found, that the plaintiff fuſtained damages, by rea- 


on of the aforeſaid pramiſes, & e. 1291, 9 5. 11 d. and final 
/ d Y ert We Slow for the glafatiff in C. B. the de- 
fendant brought a wrrt of error in this court. And on 


Manday the 3d of May, this term, the judgment of 
the C. B. was reverſed, becauſe the jury on the writ 
of inquiry,” had given damages for neceffaries provided 
after the action had commenced, and to a time after 
the writ of inquiry was executed; for the promiſe be- 


ing laid to have been made on the 19th of June, 1718, | 


and that the plaintiff provided the neceſfaries, c. 
from that time for five your and nine months, next 
following; that time did not expire till the igth of 
March 1723, computing by calendar months, and not 
till about the 25th: or 20th of February, computing by 
lunar months. Vide Raym. vol, 2. P. 1382. Pos | | 


IV illiam, Maddos and Robert Godfrey 
Vo T aylor & al. ; 0 5 
In an action of 7 7 brought for breaking and 
entering the houſe of William x, and taking the 
goods of William Maddox, and Robert Godfrey, to the 
damage of them; after a verdict for the plaintifts, and 
entire damages, it was moved in arre/l of judgment, that 
this ation could not be maintained, fince the jur 
has given entire damages; for how can William Mad- 
dor (who had no right in the houſe, for that was in 
Robert Godfrey) recover damages for the unlawful'en- 


Egſter, 1 1 Geo. 


tering. 80 ee was arreſted. Vide Mod. 


OO Trinity, 11 Cen. Anonymous, : 
In an action of replevin brought, the defendant juſti- 
fied taking the cattle damage 14 ant, and it was now 
moved to ſtay proceedings on bringing into court what 
was due, with coſts. N 0 ie 
Per turiam. If you bring in what is due on the re- 
lebin bond, proceedings ſhall be ſtayed, but if it is to 
ay proceedings on payment of what is due for da- 
mages, it ſhall not be granted, becauſe the court has 
no rule to Aus them in ſuch caſe; but it is otherwiſe 
for rent, fo 
p. 37% 1 


 Michaelmas, 12 Gee. Powell v. Herd. ; Error. 


In an aQion on the caſe againſt the ſheriff of Oxford- 
ſhire, for a falſe return, viz non g inventus, to an alias 


4 3 


4 ; 4 * W * 81 . 
5 2 p ' T + + ; 2 x S. 4%: £ 
Firini, to SC. | Herbert v. Morgan ITE. 
1 ? CORE 31 Fw £3 


laintiſf was arreſtad at the ſuit of the no- de. 
» fikkitious action, and after wards\ We" 


% ane 


r that is certain. Vide Mad. Rep. vol. 8. 


in awer, the eaſe was as follows 
There were two tenants to the 2writ of dawer, Lduu. 
May and R, Kent: the demandant had judgment to 


— 


rr — 


On a writ error brou 


i 

church of Si. 9 
church in the Lo 
firmed. | | 


" ciplar ad [atiefaciendaw, en a judgment ing g. . 
 recoveted” by the plaintiff againſt one E, fora}, 
10% on 4 writ of. error, Brought, in this, Count, the 
' Jagtnent” was med, on Which the, whole ſum 
' atnounted to 43 /. On net guilty. pleaded, .the.cauſeimay 


: . 9 N 0-47 * this. term. 
4 lated an the, evidence, that- the al 


pris 10 4 
nd" it Fan | 
; on the flrſt capiat had frequent opportunity of. taking 


tried before Raymond at ni 


F. and chat when that return. was outy.the-undes.. 
| theriff deſlred the p au attorney ta take gut an- 
othet c4pias ad 


atisfaciendum, and promiſed; ro..am 
F. but did not, though he had pon to _ 


him on that writ. And the defendant o 5 trial at- 
tempted in- mitigatioff of damages 70 80 „that J. 


might yet be taken, but failed in that proof, it appesr- 
inz I had abfconded.” On which, by di ee 
court, the jury gave the Whole 47 J. gebt in damages, 
And the defendant moved for a new trial; firſt, becauſe 
the judge refuſed to admit the ſheriff's -bailif c 6 3 
ene on the * 8 prove * he had often endea- 
voured to arreſt on this capias ad ſati faciendum, hut 
could not. But noi * hs 7 FN . 
Fos the court agreed; that the bailiff was no lepy 
witteſs, becauſe fie” Was intereſted in the cauſe, hav- 
| —_— ſeeuriry for His due executing the proceſs, 
* q conſequence could not be a witneſs in H 
' cauſe. | [53S MARK n 


Fhen it was inſiſted dit by the council for the te. 
fendant, that the dumugrt were exceſſive, betauſt the 
jury had given damages for the whole debt; whereas 
they ſaic the jury ought to have given only the charges 
the plaintiff had been put to in the ſuing the capias af 
ſatisfutienuum, &. in damages, But not allowed: 
For oa the eireumſtances of the cafe,” the court 


. thought it wy er the whole debt ſhould be given 
i 2 | - wc 


> - 
in damages, 
: ; * * 


en een 


. 28 5 I Angi N n 
The Biſhop of London v. The ne: 
| | 25 e rror. 


# brought on a judgment in C. B. 
12 im pedit rought by the mercers com- 

. Clerk, for the preſentation: to the pariſh 
Poultry, and St. Mary Cale 
nden, the judgment was af- 


Afterwards the company moved for damages to be 
aſſeſſed, by reafon of the delay of execution, on flat. 3. 
H. 7. c. 10. and that the' computation might be at 
the rate ſet on the Enquiry for the value of the 
church during the time they were kept out by the 
writ 8 and Cro. Car. 145, 173, and Dyer, 72. 
were cited. Sr et ops 170 RO On 

Per curiam. Though they are intitled 20 damages, 
og they are not to compute them in that manner, To 
the writ of error had not been brought, they would 
not have been intitted to the profits, but their preſen- 
tee, and all the real damage they ſuſtain is, the being 
kept out of 70 l. Let the maſter therefore campute le- 
gal intereſt for that, and add it to the coſts: they ſaid 
the caſes in Croke were unreaſonable, and had never 
been conſidered. ide Stra. vol. 2. p. 925. | 


on a writ of 
pany, and E. 
city of 


4 


Trinity,” 5 Geo. 2. Loro field v. Bancroft et al. 


On an action brought for a malicious proſecution, 
the jury would have found 800 J. damages againſt one 
defendant, and too J. againſt each of the others. But 
Raymond, Chief Juſtice, ſajd, it could not be doge; 
therefore the jury gave a general credit for 100 
Vide Stru. vol. 2. p. 910. e 


% 


Eafter, 7 Ges. Kent ve Kent. 


Oa a writ of error from Ireland on a ſpecial » 


recover her dower, and 158 J. for damages and cofts- 
They both bring error, and-affign errors, and then £4: 
May dies, and there was judgment to abate the twrrit of 


error. Aﬀter which Kent, and R. May, the heir of 3 


eee ad 


3 


| ed in toto; and a writ of ſeiſin awarded for 
ew — both, and — 4. for! the damages 
— coſts againſt | Kent only, and alſo for the va ue 


49," 7 #5 6 $ 5 þ EN + 1 
To this an exception was taken, that Kent alone 
ought not to be charged; for the ſtatute ſubjects not 


in the writ of error, as being bound by the judgment. 


And after. conſideration, the Chief Juſtice delivered 


4 


jury, whereas there ought"to have been''2*w77t, of in-. 
guy. And, 2dly. Becauſe they have awarded them 
acaniintonly. OS Ons T2 Ds Wn nn, 

As to the firſt: This power of awarding damages on 
the writ F error is not founded on the ſtatute of Mer- 
ton, for that does not enable the courts to go farther 
than the effectual judgment to recover /e//# in the 
court where the writ is brought. This gave occaſion 
to make ſtatute 16 CF 1% Car. 2. c. 8. Which was en- 
ated in Ireland the next year; and thereby power is 
given to the court to which the cauſe is removed by 
ꝛ0rit of errar, to e of the value of the 
meſne profits after the firſt judgment in Aber, and on 
return thereof to award an execution. 
And as it was wrong in this caſe to aſſeſs" the ama ges 
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But then, taking it to be wrong in bot ticulars, 
e 


15 „ 


may, And to be ſure*the. general rule js, 1 


8 

— 

0 
* 


Y, 40. YZ- 
But we:think that was neceſſary here, i Bk En: 
of the court, and differs from the caſe of too. Jong an 
eign, vrhich is prayed" by the party. 8 Co, Beecher's 
caſc, 2 Saund. 49. 1 Rolle Abr. 759, p. 2. 
This part of the judment therefofe being wrong, 
2 the * well E's Axe — reverſed as to 
this part only, and the other being a diſtin judgment 
may be d 24. To this, we think pro- 
per to add, that we are alſo to do what the court be- 
low woüfd have done; which. is, to direct them to 
award a writ Finguiry, for we cannot do it ourſel ves, as 
we ſhould have done in an Engliſßb cauſe, ſines it miſt 
80 to a ſheriff out of our power, But we remit the 
record With an affrmance of one part, and reverſal of 
the other,” with a, command te E. K. in d to 
award 2 cohtt of inquity, and on return thereof to do 
what by layy appertains thereto. Vide Stra. vol. 2. p. 971. 
8 K 
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Michaelmas, 7 Gee. 2. Horton v. Kilmor 
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> 49 Bz. 6. 20 Ciying;'thit be ſhall recover treble 1 
mages by reaſon of his wrongful vexation, with his coſts, 
to be aſſeſſed by the ſame jury, or have a writ to inquire 


of the damages, as the ſame ſhall require; he now 


|. moved for a ut , inquiry; which was oppoſed, for 


that it could only ifſue hen the plaintiff Was nonſuit- 
ed, after which the ſame jury wh not go on; where- 
, gen, the plaintiff appeared, and a ver dict was given. 
28 5 zut the court held the writ | inguiry ſhould iſſue. 
P Pide Stra. vol. 2. p. 102 1. Caſes Temp. Lord Hardw. 
A. e neh ne 208 vo nn ,vett Js 199 Neun 

p 194 10 THOVS: {1 
een 
Harri. 
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* 


dants, three ſuffered judgment to go by dau, anc 
igment to go by di 15 
other three-pleaded: u guilty; the uenfr went af well to 
try as ta inguire; and onthe evidente it appeared, that 


3 


being a general menmrandum : whereon? the Chief Juſ- 


but ſuffered the plaintiff co go on, and aſſeſs his da- 
mages as to the others. Vide Stra. voll 2. p. 1106. 
F atuumed eg von ef 8 
Zafer, 12 Geo 
« £54 (38 40-65-4494 |: +::2S £51 ; 1 W * 
In an aQtion of debr brought on an old julgthent, the 
plaintiff laid che damage at 10 J. the jury gave intereſt, 
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75 7 „ ü een f . 
3. 2 | ra) v. Li e) 89 4 „ wa" Or. 
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* 


which came to 304. and for that and coſts the judg- 
ment mas entered up. And after er757, brought, the 


enter judgment for io 4. And Pays, Juſtice, © was 
doing it; but the Chief Juſtice, and the other two, 
held it could not be done in another form. And the 
"inſtances of reverſing judgment for this fault ſhew. it 
was never thought to be an | 

Stra. vol, 2. p. 1110. 


wo -0- 1 | r 2 4 ny: 
Hir, 18 Ch CH Nie 
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In this cauſe the defendant 7/33 only pleaded to 


iſſue, the other defendants let. judgment.g0'by default. 


. $4 2 Gank 27 1 
And it came on at Gan to try the iſſue, and alſo to 
aſſeſs the damages as to the others. On the trial ebb 
2 js > HY” + POD 1 474 3 ! 

was acquitted ; and à ddubt aroſe, whether the plai 
tiſt could go on; but the Ohief Juſtice thought he migt 
pfoceed, and he did ſo. Vide Sird. vol. 1, 5. 1222 Do 
EN $roamt tlc FITTED} 8 70 TOOTH, 5 It5 Tit 9 5777155 
Namn 0 Kei 


Hilary, 33 Geo, 2. Gardner v. Croaſdale. 


On a caſe teſerved for the opinioti of 'the Burt, on 
an action on the caſe brought on a olicy. of inſurance 
aſia bearing kes ce dn both des, ts gourk gave 
their opinion as fol gs? BT 
Ae e is an actiqn 6 10 F Is 178 — nich 
e ee es e than 
| the; N ie CID IEPA. ough..not 

more. 18 18 * &* 0 — 3 12 - 246 
| wich „ oo juſtice, and conſiſtent 
Her are two grounds af the plaintiff's declatati 
Vi. the policy, and the damage 95 the Qs declatati re 
e beinga romtoſe, 67 x putja [ls that is 
2 dueſtion more applicable fe the quantity. 6f the ga- 
ages than to the ground of the action che ground of 
deal, both are ſame, ee be 5e Holy. be partial, or, 
*. both ate perils within the ,._-» we St 
Hg e defendanr'-not-ooming prepare to defend 
4 partial loſs, this indeed would de an o jection 70 
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was true, but the defendant does in truth come 
{ 
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Toarad tr - 2 R [= — 
red to ſnew, that either n damag?i have ha mee 


* 


at. all, r. at leaſt that damages Have not happen 
SALE” 1 & E? ad 7 : 122 . * 4 iy + P en 

ſac 2.dcgree. as the plaintiff has alledged in F 

| Tatron, Oe e einen REV 71 


”& b 8 2 to 
Asta the effects of a — by 2/2 


nquiry any greater damyzes-than the plaintiff 
| cou 
| prove to the Jury ſworn to aſſeſs them, £ that he. had 
: 8 1 ; ma YC of OT, STS 
Denen, Foſter, and, Hime: Juſtices, concur 
, | 106: . nc 
with the Chief Juſtice in opinion; and 1 


— 
# 


| Apts 1 „And « 4601703. 
| 0 aue their reaſons! at large for e ond 


yerdigt was given for him; but fat! mio 
Vb 4 


5 


eee ee enn ve _ 
In: an action of treſpaſt brought againſt! Fix deftn- 


the zre/paſs was done aftar the action was brought, it 


tice directed the jury to acquit the he defendants, 


plaintiff moved to have liberty to remit the /urplus, agd 
- BYE 2+ 1 


e amendable, Yelv. 45. Vide 


Fat it 


dant could not have been hurt the fame {© 
ar A 4 ure by the ſame, . for the 
p ligtiff could not have recovered even 0h 4 writ of - 

aſd 
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cific performance of the contract 


Per curiam, unanimouſly, let the poten be delivered 


to the plaintiff, Vide Bur. vol 3. 5. 99%» 


Michaelmas, 1 Geo. 3. Palmes Robinſon, Eſn v. Ann 
Bland, Spinfer, Adminiftratrix' di bonis nnn, of Sir 
Fobn „Bart, deceaſed. 1 i 9 N 1 TG | 


2 On a coſe reſerved for the opinion of the court, as to 


what time the plaintiff was to receive judgment on an 
action on the, caſe, brought on a bill of exchange for 
money won at play, drawn by the defendant's inteſtate 
in favour of the plaintiff. - | 


Lord 
tion for damages, and Jamages be nominally recovered 
in it, yet it is really and efeQually brought for a ſpe- 
The damages given by the flatutes are, where the 
action is againſt ſuch as come in under __ doers 
only, or where a ſpecific thing is to be recovered. 
j The ſtatute of Glouceſſer, 0 Bdw. I. (whereby da- 
mages ate given in real actions on à torit of inquiry, to 
e Tan ta Tad ts 
without ſaying what time, yet the conſtrüction of 
the ſtatute has been, that they ſhall compute all 
the damages that have ariſen pending the writ. 
.'-Here the jury have left the matter quite open to us. 
We can bring the intereſt down to the time of the li- 
err of the ſum really due from the defendant to 
the plaintiff; which is the time of giving judgment. 
Therefore let judgment be entered for the plaintiff. 
Ruled, That the poſſea be forthwith delivered to the 


Date, Day, and Delivery . 3 


# 


Trinity, 7 M. 3. Wilſon v. Guttery- 


The defendant was arrefted on a Sunday, by a writ. 


out of the Mar/halfra, and now the court was moved 
to diſcharge him; but it was denied, and he was di- 
rected to ring an action of falſe impriſonment. Vide 


Michaelmas, 8 10, 3. White v. Martins 


A declaration was delivered on a Sunday. Holt, 
Chief Juſtice, ſaid it had been allowed, but that he 
was never ſatisfied with it. And Turion, Juſtice, ſaid, 
in the Exchequer, they rejected a declaration in 4jec7- 
ment for that reaſon, an Fre, Juſtice, that it was 
abominable. Yide Forteſcue, p. 35. 


Hilary, 10 W. 3.  Kinſay v. Heyward: Extor. 


The plaintiff declared as adminiſtratrix to her huſ- 
band, againſt the defendant as executor to Heytbard, 
on an mdebitatus aſſump/ite' The defendant pleaded non- 
affemy/i within ſix years, and judgment was given in 

q. B. for the plaintiff, by Treby, Chief Juſtice, Nevi/ 


and Powell, Juſtices, againſt the opinion of Blencowe, 


Juſtice. Toe 99h ag a 

Afterwards a writ / error being brought in this 
court, Michaelmas, 13 W. 3. after argument twice at 
the bar, the judgment was reverſed, becauſe the on- 


tinuances of the wtit were not pleaded, and it was not 
eee 


ſaid the writ was undetermined. 


of this court Wag affirmed on the iſt of Au, t 
the ſame point * My, 


&c. Vide Raym. vol. 1. p. 43. 
25 — 4 7 4 "4 : 


See this caſe fully ſtated in pa ige 241 of this work: 
under the head Bonds. work, 


1 1 
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Mansfield. Although this be nominally an ac- 


ſpecific lands) gives damages generally, 


| 
1 
| 


Latin. AM Mad * 


| 


ty 1 
: 
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Date, Day, and Delivery. 


N 


. 


— 


f 


9 V. 3. and that William Benſon, at the time of the 


Michaelmas, 10 W. 3. Fanſbaw v. Harris, 
| ; 4 | + dy 


As policy of inſurance was, that the defendant un- 
dertook to pay the plaintiff: 100 J. if Sir Robert 
lived a twelve - month from the day of the date of the 
policy, being the 3d of December, 1697, and he died 

on the 3d of December, 16999. 5 

Holt, Chief Juſtice, directed the jury to find for 
the plaintiff, and he ſaid, if a man is born on the 3d 
of December, and dies on the 2d of December, twenty 

years after, 7 will on that day, it would be a 
good will. Vide fad. Rep. vol, 12. p. 256. q Rayn, 
vol. 1. p. 480. . We. 1 e Tet e 74 


* 1 


47 
3 


| Midhaelmas, 10 W. 3. Pullen v. Ran. 
In an action of d:bt brought on a ſheriff 2: bond * 


appearance, the 20th of Nov. 9 V. z. conditioned, that 


illiam Benſon ſhould appear in this court, on An- 
day, in 15 days of St. Martin, Michaelmas, 9 M, . 
the defendant pleaded fat. 23 H. 6. and that the 
bond was delivered by him on the zoth of November, 


making and delivery of the bond, was taken and ar- 
reſted by the plaintiff, being ſheriff of Yorkſhire, by a 
writ returnable in X. B. in Achaelmas term laſt paſt, 
that being ſo in his cuſtody, he took the ſaid bond 
from him; and this he is ready to verify, Sc. where- 
on the plaintiff demurred, and ſhewed 1. cauſe that 
the plea was double, and wanted a traverſe ; and 'the 
. whole court held the plea to be ill; becauſe when he 
pleaded the bond to be fir/t delivered on the zoth' of 
November, he ſhould have traverſed abſgue hoc, that he 
delivered it on the 20th of November, accordingto the 


| Caſe of Green v. Eden. Tel. 138. Cro. 264. for Here the 


date was material; for ſuppole the arreit was before 
the return of the writ, and after the return' of the 
writ he took an antedated bond, this bond is void and 
ci je the date is material, and ' ought to be tra- 
verſed, _ 1 nfs off 4 ko 
Halt, Chief Juſtice. The date of the bond is one 


thing and the bearing date another; the date of the 


” * 


judgment. Vide Med. Rep. val. 32, p. 204. 


bond is the delivery of it; wherefore the plaintiff had 


Trinity, 11 AJ. 3 Aſnole v. Goodwnne 7 . 1805 
In an action on the caſe. againſt the clan breviu 
the declaration was 5 Friday morning, and 
rules given to plead within four days, whereas Satar- 
day and Sunday were 1 e 
Per curiam. We reckon them not juridical a8 bo 
matters to be tranſacted in court, and therefore Sun- 
days and Holidays, are no das to move in arri 
judgment. But as to buſineſs done out of court, 61 
rule to plead within four dayt, &'c. Sundays are reckon- 
ed the fame with other days. ide Salk, val, 2, 9. 
. Mal Ben $1 


wen ue, {tr Miſery. ne 


4 On a libel in the ſpiritual court for incontinency, the 
citation was ſerved on the Sunday, and fixed on the 


4 


* 
4 


church door; it was objected to be void, becaule nt 


= * * 


is 5 provels; and fat. 22 Car. 2. was quoted. 
th 


: 
E 
4 
& 
j 
| 
' 


NR 
was denied. I ide — voi. lap. 638. en HNA 
8 , 2 1 | A | 08 


ö 


Holt, Chief Juſtice. That Aatate extends not to 
is proceſs, nor to ſummonſes at the church; but 
only to ſuch proceſs, which may as well be executed 


. 


. — #3544 
at any other time. Y7de Salk, vol. 2. p. 698. 
| ! 7 7 n4yiay it DI 77 4: bb YN £4, vr 
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Hilary, 12 M. 3. The King v3 Buerarde, 


A prijentment made at a court Jet, for erect 


of, a 
cottage, c. contrary to fat. 31. Ki Go y 


move 


other exceptions, the following was taken, viz. That 
the anno domine was in Kuli ures. Bur becauſe 
the yeat of the King was in words at len th, it was 
ear of dur Lord, 


: 


> 


* 4 . 


Y 


alter, 


into this cobrt by certiorari, among feveral. - 


m un Le n, 
; General moved for a trial at bar, laſt 
2 term, in an action againſt the Go- 

—— of New York, for matter done by him as Go- 

nor; and granted becauſe the King defended it. . 


f 2 . 0 The Ca — Cecil, 
E ; , ing bam. 


and others 


* 


| | , 
See this caſe fully ſtated in page 132 of this work, 
under the head Attachment. e 


Hilary, 15 W. 3. Thonjon v: Seuthwelk, | 


The declaration was of Eafter term; and the cauſe 
of ation 106 ond ch 2 which day in fact 
ithin the tefm. 
court Would judicially take notice of the: firſt day of 
that term, viz. what day of the month it was, and 
conſequently that the cauſe of action accrued after it. 
Second), That a declaration generally of ſuch a term, 
without any ſpecial memorandum, refers to the firſt 
day of the term, otherwiſe, if there was a ſpecial memo- 
randum of the time of filing the bill, or of giving bail; 
ſo if it is made out in fact to have been at a ay after 
the day of cauſe of action mentioned, it may be ſet 
right. But on examination, it appeared the declara- 
tion was accepted by conſent (which Holt, Chief 
Juſtice, ſaid, was filing common bail of courſe)" but 
there was no writ or proceſs returnable; and thereon 
Holt declared, if there was a procefs returnable at 
uch a certain, | 
bs hos fg that would be a ground for amendment; 
but it being only found that common bail was filed, 
that muſt refer to the fir? day of term; and therefore 
8 was arreſted, Vide Mod. Rep. vol. 12. p. 


4 


= 


5 64066 14 
Hilary, 13 V. 3. Lane v. Green. | 
The plaintiff declared, that the defendant on the 
Sth of September, 1689, by his writing, obligatory, al- 
lowed himſelf to be bound and firm}y+held, &c: to the 
plaintiff, and on ever, the bond bore date the Sth of 
eßtember, 1699, and for the variance there was a de- 
murrer. And it was urged, that ſince the plaintiff 
varied the lien from the date of the bond, he ought to 
ſhew when it was delivered; and the right way had 
been to declare on the bond with the date it bore, and 


rate a perſon might declare on a bond after the action 
was brought. nne a 
Per curiam. Since it is ſaid, that ſuch a day be al- 


it is well enough, Therefore judgment for the plain- 
df. Yide Mol. Reb e 6g nn ih. 


whether a ſervice. of a. declaration in ejedment on a 
Sunday was now good on flat. 29 Car. 2. 
Per curiam, It is not; being a proceſs, though 


53 | N 


I of February, 6 . & 


And , it was agreed the | 


and it had appeared when bail had 


ing executed on Sundays. If this ſhould be the ah 


2 delivered at ſuch a; time; and at this | 
then to ſay fir! delivered at ſuch à time; and at this | legal- proceedings. Bor Props ad. Gould, Juſtices, 
were of a different opinion, | 


Inved bim/elf to be bound and firmly beld, Ec. it is well, 
for that . be without it den delivered; | 


.1 wht. p. 705. 


g KF 5 LE TITLES I [ l 11 4 1 ' Ay. is ME s 3 
The queſtion on a motion made in this cauſe: was, 


; 
"3 
. 5" # 
1 ; 4 — . 
. l F 6 * < - * N $, bf , 
M 5 ai. £2.55 1 $3 Ws a 4 
% \ « 1 g p . . : \ Y 8 2 * 
5 9 an 1 
þ | * « : 
7 * 


| cauſe it was not ſhewn, in the time of which King 
James the outlawry was. / | 1 9 8 
Holt, Chief Iuſtice. The pleading ought to be very 
certain, as to ſhew in what term the outh Was; 
but this uncertalnty of the King's reign is ſtill greater: 
and the declaration was for this exception held ill. 


| Micharimer, 13 . 3. Watſon v. Huddleon. Error. 
my A writ. of error was brought on a 


in the court of Carli/le 
The plainti 


|. pm given 
in an action of debt on two bonds. 
declared there on a bond dated the 10th 
| AM. in the year of our Lord 1693 ; 
judgment went by default. And on error brought, and 
the general errors aſſigned, the plaintiff in errors council 
argued, that there was no ſuch day as the 1oth day of 
February, 6 V. M. becauſe the Queen died before 
the 10th of February, in the . ſixth year of her reign, 
Viz, on the 27th of December, and therefore the date 
being impoſlible, the plaintiff ſhould have declared on 
the delivery. Co» Lit. 46. and other books. And of 
that opinion Holt, 8 ſeemed to be. 
But n Gould, Juſtices, held, that in the 


— 


— 


of our Lord, 1693, was ſufficient, and that the 
Telt ſhould be rejected. "Vide Ram. vol. 1. p. 703. 5 


n 13 W. 3. Walgrave or Hargrave v. Tale, 


The motion was to have judgment ſet aſide in tre/- 
paſi after judgment by default, and a writ of inquiry ex- 
ecuted ; becauſe the Efſoign day of Eafter term was 
Sunday, which not being a day in law, it was held on 
the 1 and the declaration in this caſe was delj- . 
vered on the Sunday, which could not be by „at. 29 
Car. 2. c. 7» which: reſtrains proceſſes in law from be- 


the plaintiff would gain a term by it 
day ought to be the Eſſeign day of 


4 
% 
* 


where the ſa d | 

: Eaſter term, and 
therefore it ought to be but a declaration of the ſaid 
term; but the e being delivered before 
the E/oign day, which was held on Monday, it will be 

a declaration of Hilarg. A WG, 
But againſt this it was urged by the plaintiff*s coun. 
eil, that the delivery of a declaration was not a ſervice - 
of a proceſs. And that in Hilary 11 M. 3. it was held 
in this court in the caſe of All n v. Brookbank, that the 
ſervice of a citation on a Sunday was good, and not re- 
ſtrained by the ſtatute of Charles 2. which was agreed 
to by Holt, Chief Juſtice, but he ſeemed: to incline, 
that the delivery. of a declaration on a 8 was ill, 
becauſe the ſaid ſtatute intended to reſtrain all ſorts or 


* 
= 


fa becauſe ſuch delivery was 
but as it were a notice; and as a letter, not a proceſs. 
But it appearing to the court, that the defendant had 
appeared, and that a 7writ of inguiry had been executed, 
. had 
udagment ſtood. 1 . 
Mod. Reps vale 12. p. 606. Forteſcurs 


they would not intermeddle, and ſaid, 
| made all good. And the j 


Tia 03 97+.3-. Tapltie Gaſes! oo Os Ga, AT able he ry, 163 Ob 
| my 1 -40 , Eafter, 1 Ann. The Queen v. Clerk. 


Note, Midſummer-day was un 4 Malu this | 
$ oo] and if it had not been Midſummer day — very 


edneſday had been the laſt day of Trinity term, but 
now te ended on the 27 N ** * | 


not a judicial one; being compulſive to the party to Holt, Chief Juſtice.” Ting te 5 
5 = * z f | [ 


. 70 r | | 
appear; and it may as well be ſaid, that the ſervice of |: n may begin on | 


„ Kah. 225 n good ws a Sund. 4 Pore = 1 OY. 4 5 * kt 
Ph Ye A 75 muſt be on Thur/day after three weeks of Trinity : and 


this he ſaid nad not happened in ohe hundred years 4 
before. Vide Mod. Rep: vol. 7. PAY e . fbf 


: 
þ 
% 
— 


— . 


Eafter, 13 V. 3. Fax v. Wilbraham, 

In an aQion of covenant brought againk che affignor” „„ 
of a term, on a covenant, that 55 leaſe was free 2 L 4 © Crs e HO limmaus „ n 
fuers, and that ede afſignor had not done nor Holt, Chief Juſtice, If a deed bas ne date, or an in- 
N Cc. the breach aligned . was, that at the po ble date, 4 may declare, that tae. defendant bj 
hone held at Chgffer, 4 Face the defendant was au- his deed on fue a day and year. did ſo and ſo, and on 
On r ill, * yer, there will be no variance; but if you ſay, that 


5 


* 1 — „ 


„„ e 
- "FF . it * L/ 


* f 
% . 2 f 1 6 
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by his deed of ſuch a date, or bearing date ſo and iy, 
5 


it will be a variance. Vide Mod. Rep. uol. J. pr 38. 


nn . 11777 nr 9 £ * + © % | ; N | it : 
£ La y = * * $ 1 ws SS £4 - ol - N 5 : i 
f | 8 | | iN S 48 er tity + 
. * ; : 4 * 
FT Trinity, 1 Ann. Holman v. Burrow.” 1 
* * : q 0 A ; | — * | hy PR 4 75 1 : 7 £ > 1 7 i 


I The plaintiff brought an action of © covenant againſt ; 
the defendant, on an indenture of 4 charter=party, 
. which he alledged in his n was made on th 
26th of Augu/?, 13 M,. 3. The defendant prayed qyer of 
the deed ; which being granted, it was entered in theſe 
words, this indenture, &c. made, &. the fix and 


. . twentieth of Auguſt; 1. Ang "then de pleaded i 


4% 3 


E | deed pleaded, and of: that ſhewn on the Ger. 4 Th 
| - , plaintiff demurred; and the council for the plainti 

urged, that this was not a material variance,” becauſe 
the year 1701, was the 13th of V. 3. and the court 
agreed, that though it was not ſaid in the deed anno 
dAdbmini, 1701, yet they would intend 1701, to be the 

K; Year of our Lord 1701. th Naund “ WO: i | ö 
Holt, Chief Juſtice, ſaid, that the plaintiff by his 
.. prefert in court, the date bheregf is M the ſume day and 
ear, had confined himſelf to the.deed; dated the 13th! 

. z. but the deed, produced, not being ſo, it was a 

5 | material variance; and he inclined'for. the defendant ;| 
the matter was however adjourned. But in Michaelmas 

term following, he and all the other judges held, that 

the 26th day of Augu/?, 13th of W. 3. and the 26th day 

of Auguſt, 1701, were the ſame day; and therefore 

they awarded that the defendant ſhould anſwer over. 


8 W R „ *y7 5 
£3 O07 2&8 1M 


. 


þ 
i 
ne 


The defendant was taken on a Sunday, by virtue of 
an eſcape warrant, and it was held * for one may 
take another on a Sunday on a freſh purfuit, and this 
is in the nature of it, though it is by a new method, 
for this is no original proceſs, but the party is ſtill on 
the old commitment continued down. Vide Salk. vol. 
2. p. 626. Mod. Rep, val. 6. p. 99. OE füge e 


1 


3 r 91 nnn 14 1 Sub; MY 
. 5 wa EM 3 13 „ 
Hilary, 2 Ann. Parker v. Sir William Moor or More. 


— 


— 


a »” Ani. 


* 


1 4 4 1 4 7 Bs * - 13 | 
i : » ; 3 — . * bo? 1. - | 49 
* 0 « ; 5 : 25 | 
Hilary, 2 Ann. Lidford v. Thomas. 
; \ , : £7 "2 g ST. 
k & % 4 „ % by 3 * * — > ＋ £ N >» 
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See this caſe fully ſtated in page 111 of this work, 
under the head Arr. 
8 ; 128 7012221 T3438 x \ 5 p ol q - 
Hilary, 2 Ann. James v. Parſons. .. 
A perſon was taken on an eſcape warrant on a Sunn 
day, and it was moved to have him diſcharged; but 
the court would not, becauſe the act Was made in 
purſuance of an old authority, and to amend, the 
Per curiam. Bring your auditu guertia; in the C, B. 
they are of another opinion; we of this, that they 
may take him on Sunday, therefore let it come judi- 
cially before us; take out your audita guerela imme 
diately, and they ſhall plead — 7 7 3, this act is made 
in purſuance of a former reaſon of law, When a cre,,, 
ditor might ſeize his debtor, and ſo might à fhęriff on. 
an ęſcape, though on a Sunday. Statut? 29 Car, 2. 
extends only to ſuch proceſs as was at that time 
when the /tatute was made. Vide Forteſcue, br 374. 
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In efecment by original, the declaration was gen- 
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the zoth day of O2ber. ' After a verdict fon the plain- 
tiff, it was moved in arreſt of judgment, that the ac 
tion was brought before any cauſe of action accrued, 
the zeth day of Ocꝛober being the Higu day of the 
term; and the fi day of it in law. To vhich it was 
anſwered, that the, /ectment and afin may be on 
the ha 8 | 

Per curiam. This aQon being by original, is very 
* conſiſtent, becauſe" the sjectment was in full term; 

yet it being a long term, a man may ſue an origina 
te/tecin full term, and returnable before the end of it. 
Then, ſince it is poſſible that it may be well, the court 
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tend on cyer the deed has no dute, or an impeſſibli o ” | 0 
| bY 


' Vide Raym. vol. 2. p. 791. 794. 1 | x 
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ral of Michaelmas term, the demiſe was, laid to be on 


| ry. | | 


NAA | | 23 5 
advantage ſhould have been taken of it on cer of the 
3 therefore judgment was viven' for the plain. 
Vide Ram. ul: 2+ p. dre. 
rr TON HIT ITT 6 
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2 5 ) 3x; Sages Ag; 15 he fey ST 64 Re na 
Puig, 2, An. Sir Chriſtopher, Hales Ve Owen, 
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IAA R 36) DUR 9621 DE 7: 
| + Sunday is not included in the Four days to move in | 


arreſt of judgment, but the defendant muſt have four 
juridical days. Vide Salke vol. 2. p. 625, 3 
n r n 


. C3 + % 


Eaſler, 3 Aan. Harvey v. Broad. Erro. 


| Abatement of the bill this variance in the date of th 25 Def writ of inquiry was r eturnable in thy 4 weeks of the 


oly Trinity, which was Sunday, and"the-writ was ex 
ecuted on the 14th, and that was Monday, 4 oa 
2 ho, $45 72775 but way, 1 after three 
-of the holy Trinity: on ri 
va — 3 : ty | whic y mas of ne 
er curiam. iſt. A writ may be executed th 
is returnable,” but not after: f The fey 
, take notice of this judicially,” and there needs no nt 
oF error, and no aflignment of this for error on the re. 
cord. So 5 Coe 45. The court took notice that the 
alle of the writ: of covenant was after the teturn. C. 
Ent. 250. Mo. Sy,jů Plowden, the caſe of F 
{| Brocket, the court took notice the proclamation of 4 fe 
was on a Sunday. zdly. There is no difference be. 
tween the moveable and immoveable feaſts; for the 
, Moveable calculation for Eaſter was made by the coun- 


the Calendar, which is eſtabliſhed by the law of Eng- 
land. therefore, whether the feaſt is'moaveable of im- 
; of the month, or the day of the weck. viz. n I 
dent after three weeks, &c. as it is in judicial Tx 
-1ngs 3 we have the ſame law, and the ſame rule, and 
the court cannot but take notice of What appears to 
them. 1 Cro. 53. 1 Lev. 196. 1 Sid. 301. Plaid: 
265, 266. 5. Ro. 524. Dy. 181. pl. 52. 21 H. 6 
13s Pl. 4. 3 Cro. 227. Lut. 118. 2 Tro. 506. 
1 Jon. 301. fiat. of the year of Biſſextile: therefore 1. 
judgment was reverſed. Vide Salk. vol. 2. b. 626. 
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A writ of \mquiry\ was returnable in 5e dest 
the holy Ph was on the 13th'day of 17 
the writ ap peared to have been executed on the 14th daf 
of June. Judgment was given for the plaintiff, And o 
a writ F error being broùght, it was urged that the court 
could not take notice of the days of the month. 1 Cri; 
275: TLelv. 140. 1 Ne. Abr. 895. But nor tllowed: | 
Then it was urged, that Sun ought not to be 
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| reckoned, but Mandoyin lieu of It. Bft k. J. 2 Ora 
| 15; 5416 13-8 


10 I Cro. 11. 


Hut, Chief Juſtice; If: Sundzy happens to be the 


| fourth day afterwards, the holding of the term of nece(- 


"tity goes over till Monday. So if Sunuay happens to be 
the &/oign day : and as. to the relation of judgment, 
where the Eſſoign day is a Sunday the judgment can 

only relate to the firſt judicial day. All in fifteen days 


' &c. and that is inclufive :-in C. B. they enter from 
Monday, &c. and yet that is incluſive too; but in the 
' principal, caſe, there is no neceſlity, the writ migbt 
have been executed ſooner, or returned at another day. 
Vide Salk. vol, 2. p. 627 * Mod. Rap. vo HG; . 250. go L. 
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| 17 this cauſe the defendant took exception for ſeve- 
ral variances between the declaration and the articles; 


and particularly that of the commencement of the 
four years for the continuance of the partnerſhip, 
which in the dee aration Was faid to be ith the day of 
the date of the contract, in the articles am the day 0 
che date ofthe contra,” | ies THEE 0s 8 
not exclude the date, and ſo was the ſame as with 
date; but that from the dute, and the den ef ibe dais, 


were not the fame: and the other exceptions being 


ill intend it fo after verdict. Farchet, if it is a flip, 
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overruled, the plaintiff” had judgment. See this cl 
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eil of Nice, but received in England, and made part of. 


moueable, or Whether the computation is by the dy 


Davies or Davy; v. Sulter. Etror- 


from the octave are incluſive Ok gore we enter Monday, © 
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Per curiam. If an old notice 
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day in full term, it 1s 
nor gen before the 
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75 10 f Inquiry was Exec gute 

June, W was on a Sunday, a and 
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the e brought an Halen corpus, and put 255 bail; 
the plaintiff q id not proceed in, that term, ot in Mi- 
chaelmas term, but in Hilary term following delivered a 


the court held the defen- 


mp 


declarations and on inch th 
dant's attorney was not 
but a part of Trinity term 
habeas corpus, 
* oo 1. p. 361. 


Trinity, 13 2 Hicks v. Sen., . 


A Kr facias \ was tefted the 15th day of May, daun | 
able on the 29th, which is making both the 2% and 
nd thr days; and on conſideration 

there was, no difference whether 


return indluſroe of t 
it was ge, well, an | cre pn en 
the proceedings were by bill, or ay 599. 
bir T. I Jones, bet 28... . Stra, vo 1 OE OY: 
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The writ was EO on Wadeeliey, tad he bail 


bond was affighned on the Monday, n nd the 
court held the plaintiff was too . ie by a day, or that 
28% was not to be ee ide Ja, wot, 2 2 page 
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M. day. Vide Ser * le | 
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Hoh 5 o e aoradain 
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to accept it, though 
d after bringing the 
there not ot bring, tw ee terms. Vid 
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Tee aint declared in  afſump/ ton a promiſe made 


the 26th day of March 12 G4 
ed, that after the promiſe, and before the bill was filed, 
iz. on the 2d day of April, he tendered the money. 
The plaintiff replied, 55 after making the promiſe, to 
wit, on the 12th day of Febr. he filed the bill, &c, On 
demurrer, the defendant's council objected, that by the 
plaintiff's own ſhewing, he had, brought his action be- 
fore the cauſe df action accrued, for thhs promiſe he de- 
clared on was made on the, 26th day of March, and his 
bill was filed the 12th day of February preceding. 

Per curiam. As the plaintiff” would not in evidence 
have been confined to the day in his declaration, there 
is no reaſon he ſhould be 9 —5 confined in pleading, 
Indeed, if this Was à note, the day would be ME 


and an eſſential part of the agreement, from which he” 


could not vary, but in the caſe of a common a/ſump/it, 
the day is alledged only for the ſake of form, and there- 
fore the defendant cannot confine the plaintiff to the 
day alledged in the declaration; and on this diſtincton, 

the caſes of Stafford v. Forcer, Eaſter 1 Geo. and Cole. v. 


plaintiff had Jedgment- Laut Stra. vol. 2. p 806, 


Mis chaelmas; 3 Ot. 2. i bithck v. Humphreys, 5 


On debate it was ſettled, that to fave coſts for ok 


"- Soing on to trial, it would be ſufficient to counter- 
mand notice in a town-cauſe two days, and in a coun· 


oye -cauſe Four days, before, the .affizes ; and that it 


— and 3 
Vide Stra. vol. 2 ** 8 9. 
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Hawkins, Hilary 3 Geb. were adjudged : therefore. the 


"A general rule, without conſidering tbe 4 
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one HEFIH and the otfieriexcluſive? a 
= in ball. "Vide Strat vols, Yu 


was given for 


Charles the ſecond, by which free 


proteſtant, &. 


On demurrer the hs was held ill; but then an . 
ception was taken to the declaration, Which ſet forth, 
| 2 the defendant practiſed 
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Wo a wrt ter: error roy N o m 
on à common recovery there ſuffered 


he fon 
Adjudged, that whilſt the court did- fit on = 
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the notice "muſt fallow, the practice then in;uſe, and 


muſt of * be given” . A 2 on the 
Sunday, but now at old, .pract 12 actuilly 
mn fitting“ on Funde Lt A altered, t an end, 
theſe notices: "mult: nece flari yr 485 2 RY 227 onaay, 

when the courts, do fit, and di before, which day the 

cannot ſit; and therefore the deferidant cannot bę mi 
185 by 1 notice, given him to“ e on the 
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On error brought on a A in C. B. i in an action 
of debt againſt an executor, after the leaſe was deter- 
mined, for rent due in theteftator's time, on a paralleale; 3 
the defendant pleaded an obligation entered intp,'.tq A. 
Th the. teſtator, beyond which; he had not'afle ets, an 

ed judgment, and on demurrer Jud = 

the plaintiff in che C. B. and irmed 
gere. 5 12 N18 1 $149 154 ht - Vs 

Per curiam. Delt for rent on a leaf e f 


„1 77 
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The plaintiffs braught an action of dar. 0 


fe 
. 5. which prohibits the practice nf h 
within London, or ſeuen miles thereof, under of. pag 


of 51. for eyery month; except the party is approved 


college; and for. ractiſi 
in W: efiminfler —mogths this 2 


oug W. der 
2 pleaded lee atent 5058 is 


iberty is given to 
French proteſtants to exerciſe the faculty of ohykic i in 


London and W; nil, c. and that he was a French 


hyſic in Męiiminſter, and 


id not ſa 2 it was within ſeven miles of London, for 
on 


wo rea the defendant 'had u ment. Vi de d, 
* . nn 
82 Michaelmas, 


the penalty 


ion was 
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ges is good, becauſe by the writ of error, the enen - 
Michaclnas, A | tion of the Judgment was ſufpended, © 
Is But in this caſe the demurrer was held good, and 
* | afterwards the defendzut was ruled to anſwer over. 
9 ticks, F Vide Moth Rep. vile 4: 247, N ping n 
"Ac of .th Mialnelmat, 6H. & M. Wather v. Haller.. 
nrice ior 1 S ps 
form of the The defendant's council moved in arre/? of judgment, 
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2 b 
Was dope in Cum- 
Nate of King James did not ex- 
tend to deprive the'eoutts of Wetmin/ler of fuch ac- 
tions, but only thoſe which might be brought before 
the juſtices of aflive; or of the peace; now informa- 
tions may be 2 before 3 as well as in this 


; debt N Med. Rep, val. 4. 
art; but E y | E « ide SB rey SY 41 «T0 P. 
D 14 + * 35 44 F 1 0 140.% 


, £5 & p-- 4 e 63-4 3 14 * 4 
'$ HY 4 # . 2 | * . 
a Jary, 5 V. AH. Coombs v. Talbot. 
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In an xRior' of geht for tent on a demiſe. of an houſe | 


and lands, at the 


| Nee of Fl. per annum, the ac- 
tion was brought fo 


t two years rent in fe 


The defendant pleaded as to 910. part thereof ai! 


debet, and as to the other 97, he confeſſed the demiſe 
as laid in the declaration 'to render annxally 94. for a 

iece of land called Chakuell, and 40 5. for the other 
ands, and 75. for another parcel, &c. and as to 49s. 
part thereof nil debet, and as tothe reſt, he had no wy 
in the tenements; and on demurrer the plea was held 
10 be ill, becauſe in conſtruction of law this /2/# 
| plea goes to the whole, though pleaded as to part; 
and having likewiſe pleaded ni debet, that makes the 


plea double; for on gil dalat the defendant might give ed; b 
| to the plaintiff in 100.4. and being ſo indebted, aſſumed 


in evidence, that he had no intereſt in the tenements ; by 
| pleading that he owed nothing, the 
ted; and then by ſaying the plaintiff had nothing in 
the lands, &c., that made the plea double and repug- 
nant; but he ſhould have traverſed the whole demiſe. 
Vide Mod. Rep. vol. 4+ p. 254. 


MichadImas, 5 WW & Ad. Dighton v. Granvil. Error. 
A judgment was obtained in this caſe, in the reign 


of King James 2. in an action commenced in the reign 
of King Charles the Second, and an action of debt was 


brought on the judgment in this court after a writ of 


error allowed. Ee 
The defendant pleaded a torit error depending, 
and the record certified into the Zxthequer Chamber; 


to which: plea the plaintiff demurred. © 
It was now argued for him, that this was no plea, 
becauſe debt will lie in this court after a wr of error 
is brought, and ſo it has been adjudged ; the reaſon 
is, becauſe by the writ F error the tranſcript only, 
and not the record itſelf 1s removed; for if the judg- 
ment ſhould be affirmed in the Exchequer, the execu- 
tion muſt be awarded in this court, 
of the original judgment remains, N 
Per curiam. At common law beſore the fatute of 
W. 2. if execution had not been ſued on a judgment 
' In any perſonal action within a year and à day, the 
party muſt then have brought an action of debt on 
that judgment; for he could have no ſci. fa. on that 
judgment; but now the fatute applies a proper remedy 
by giving the /c:. Fac. on the judgment, after a year 


and a day; and it has been held, that'a writ F error | 


ending, was a good plea in abatement to ſuch'a [tre 
a. But of late days that has been over-ruled, though 
it has been ſaid, that if chere is a judgment precedent 
to a \ Hats from the fame perfon who dies, and after- 
Wards Y #7. | 
pending that writ, the money due on the ffatute is 
Paid, and there is not enough remaining to ſatisfy the 
Judgment crediter, that the firſt payment tothe obli- 


a 
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a writ of error is brought on the judgment, and 


Where the record 


— 
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depending, yet in'Bgle/ton's v. 
& 34 Cor. 25 


it is merely a 


2 was admit- |} 


— wap > > hv” > 


W_—_— 


caſe debt cannot lie: 


plication, it being 
_ cluded to the country... | | | 

Per curiam. The replicating is good, both by the 
common and ſtatute law. Vis 


P. 122, ö : : 


becauſe the action was for money won on a wager, on 
a general indeb. aſſump. which is not à good il 
: for there is no dit, and the verdict being ge- 
neral and entire, the damages given cannot be good. 
It is true, there are caſes on both ſides, but the point 
is now! dependiog in # cauſe in ebe Exchequer Chow: 


On the other fide it was argued, that though it was 
Lewen's bak Hg 
Pemberton s time, a judgment 
in this point was aſſirm ed. 

i Halt, Chief Juſt t. 

_ hirher, we have held err e wy; 17 * 
* „ ànd no mdeb. a//ump. lies for it; 
for to make that lie, there muſt be 9 done, or 
ſome meritorious act for which debt would lie; but it 
does not for this wager, becauſe this is due in a cob 
lateral reſpect. Vide Mod, Rep. vole 5. p. 1 _ 


Hilary, 7 W. 3. Bovey v. Calin. 


On an indebitatus aſſumpſit, the plaintiff declared, 
that there .was an a Lame between 1 defendant 
and him, that if the | | | 
into "Dauphiny within ſuch a time, that then the 
—— {hould give the defendant 100 J. and if th 


2. in Sir . 


483 
8 4 
— * 


71 - ” 


uke did not make the incurſion into Dauphiny | with- 
in the time limited, that then the defendant ſhoulg 
ive to the plaintiff 1007, which agreement was re- 


uced into writing, and ſigned = both the parties; 
and the plaintiff avers, that the Duke of Savoy did 


not make any incurſion into Douphing, within the 
time limited; by which the defendant became indebted 


to pay, Cc. On non-a{ſumpſit pleaded, a verdict w 
found for the plaintift. And now it was moved 4 


arreſt of judgment, tbat there was nat any conſidera» 


tion to raiſe a debt, for no debt could ariſe between 
the plaintiff and defendant on the incurſion of the 
Duke. For it is but a wager, for which an andebitatus 
aſſumpſit will not lie, -becauſe there wants a real cox- 
/ideration ; but for mutual promiſes 3 may die; 
but not indebitatus at, for ingebitatus afſumpſit 
will lie only in cafes where debt will lie; but in this 
which was agreed to by the whole 
courts. And therefore judgment was given, that the 
plaintiff take nothing by bis bill, Vide Raym- vol. 5. 
p. o ; ; e e 


Micbaelmas, 7 N. 3. Redſbatu v. Heſter. © 

In an action of debt on a bond againſt an heir, who 
e e e Sores ER, Og 
The plaintiff replied, that he had lands and tene- 
ments by deſcent, before the exhibiting the bill, whence 
he woas able to ſatisfy the aforeſaid plaintiff of the afore- 
Jaid debt, and then- put himſelf on the judgment of 
the ea 5 | 5 | 
And on demurrer, exception was taken 
double, | 


to this re- 
for he ought to have con- 


| Michaelmar, 7 V. 3. St. Leger. v. Ph. 
Holt, Chief Juſtice. Debt, with an averment. in the 


declaratj n, differs from the condition of a bond; for 
the plaintiff here muſt fully intitle himſelf to an adion; 


dut the condition of a bond goes only in defeazance, 
and muſt come on the part of the defendant ;; and he 
faid, the preſent plaintiff does not intitle himſelf to any. 
aQtion, unleſs the hendted guineas, as well as the 13 
lue, were unpaid, 9” UN 
| Where 


promile 


ice. It was ſo: but ſince we e | 
4755 | 


uke of Savoy made an incurſion 


Where fortien coln is qeinanded; * Aten 101 in . b 


detinet; but if 1 value is demanded, it is in the debet 


and drin; and the ayerment always is, that the de- 


fendant has neither rendered the foreign coin, nor the: 


value. Vide Mod, Rep. bol, 13. 5. LING 8 r 05 ; 
Ear, W.3. Thoaites and Wie, Ws np 
EE caſe 4 3 * . 320 of this welk, |. * 
; | 


An a ation of 22 was 5 ht 5 wie Pe 
by 1 664 12 Sa dentid 


le. 
an OY 
1 25 4 In: qe pin tha cal net 
| t tute vol 
enough 0a 15 5 EE: by: Ae, 


eb thereof the: Ne t is not 3 


or information, &. He, 
The plaintiff s council a 


chat ee 
act an declaration, the 


ple queſtion was, 


hether an 7 of dauinue would lie, or not, in this 
ba, And it was inſiſted that it would; for if the act | 


had given only the penalty of 100 l. ane moiety to the 
Kiog, the other to him who ſhall ſue for te ſame, and 
did — ſay for hat action, it ill not be denied but 
— — N bo ave been the — action in ſuch 
caſe for the informer to tecoyer his mnie. 

And that there was no difference, between debt % 
detinue for ſuch à forfeiturg 4: e the informer had no 
de Ee. in th fu 

erefore, without any farther judge | 
ment * affirmed by nee cure. N en 


Reps woh 5. $+ 10%. TRE 
Trinity, a. — * 1 6 ee. 


The plaintiff being commi itted g 8 00 in- 
diQments found agalnſt him for eli 'c: by the 
grandyury, ſent for che defendant,! 4 Ae {olicitor, 
and gave him-701. -at'ſeveralidays, to procure his dif- 
charge, and for his pains. And not being proſe proſecuted on 


theſe indictaxents, he brought an indebitatus afficm 
againſt the defend ant for the whole 70 J. Aud n FI 


trial before Halt, Chief Juſtice, the queſtion was, wie- 


ther money given to à man to be expended in an ill | 
ule, might he recovered by the giver, ho was a parta- 
ler of crime. Anda cafe was ited where a bribe was 
iven.to a cuſtom-houſe officer ſor Wei er, 
— the payment of cuſtoms, which being difcover- 


ed, and the ſeized, the party eee his mo- | 


ney in an indabitatus offump ; and-afrerwards it being 
E in this caſe, that tne defendant confefled that 
e had diſpoſed of this money in bribes, the by 


y 
W gave a verdich for ihe plaintiff. Lide Ram. 


vol. l. p. K 


Triniy, 8 FT. by ks 5 12 : 


An action of debt was brought by a common infor- 
mer on Hat. 23 H. 6. againſt the defendant. for taking 
$5. 6 4. for an arreſt on a bond. That u enacts, 
that the ſheriff ſhall have 20 d. and the bailiff, who makes 
the LN Hp? the jooreff For bailiff who does. the can- 
— | hell þ pay treble damages to the party 6 rieved, 1 7 

ee the fa um 74 . e to the 
ether to the £65 u and that e juſtices; ing, gud the at 
their ſe Mons, juſtices 7 Fr one bench, "2 of the ather, 8 
72 — "of he Pence in their county, may determine the. i 


There was 2 verdi8 for the plaintiff, and it was 
moved in arreſt of judgment, that by che ſtatute of: K. 
James 1. all offences committed againſt any penal Ha- 
tte, for which any common informer may have a 
popular 3 bill, plaint, Tait, or * 


fn. I ATCA e. z 
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Se i 


{ | 


where a ſtatute g e * parsy injure; as f . 2 a 
for inſtance, the ſtatute. of R for a 75 —_—  ' 
j ratum, it is uſual to join the ing with the party z 


| but where a ſum certain is given, as in this caſe, they 


| need not be joined: ſo on be ſtatute of hue and cry 


not appearing and giving evidence at the aſſlzes, being 


| the ſubporna was left with 
of rhe 3 and readin "g the writ is no good ſervice. 


| ſhewed * he delivered 0 very writ of ſubpæ na to 


wall e is. thn b ee de 6e © ON 


mon informer on a penal ery then the Karate of K. 


receipt of this writ, * his precept "under! bis 


ſeal; v;z, to the May K. n 11 writ) an 
commanding him by th laid ecept (if it is in a bo- 
rough) to AA A bu burgeſſts. 


erest men of the borough, and does not ſay by the, bur- 


in the comme l 19 
the Tauch 


commands them to chuſe burgeſſes of the ſame. 2 ; 


* 4 1 
1 
3 | 
x ö 1 3 13 i . 


was committed, and not elſewhere, So it was adjudg- 
ed in this court in 27 term, 27 Car- z. between 
Maboles v. Cockerill ; for if yn "i lie here by à com- 


James 1. will be waa ary * 

The action was bro 
was committed in By 
Reps vol, 5+ p. 223. 


Aae, 8 1.5. eee Ector, 


error was brouz . ot 6 5. 
1 debt, on EE: «Jo b, J. for a2 
58 of a bur * to. ſerve in parliament for tbe 
| Hats werpool;, which, fats endfts; that of hy 
Mays Re. Mall return other than the perſon choſe by 
. buy; ty where fuch 17 200 le made, that 
Veit ia the 5 tr, 5 0 3 earn of - 
bt for 401. again/l ſuc 1 exetutors aud 
_ rators, to 5 pad! on bo ſen 7 not returned, or to 


ng? 7 os "0 in default of ſuch burgeſs fo choſen will 


we 
fa 4 this writ the Cory N 0 wore affigned ; and 
Ay erage were ta 1 10 the declaration. 3 
As to ; the 9 85 {uppoſed to be elected, be 

nes have averred, that he was none of thoſe cles 
ed by che ach, as ſheriff 15, en By e or in- 
fant; for the authority given by the act is limited, 
both as to the perſon. to choſe n, and by wbdm the 
choice is to be made z and the plaintiff has not brougbt 
himſelf within either. | 

2dly. This action is founded on flat. 23 H. 6. which | , 
dire&s how and in what manner the ſheriff, after the 


jo Lana, — the lacs 
bemfhre. Ta arch mw | 


t this.precept TH in dhe declaratio' is d- 
rected to the Mayor to chuſe one burge(s of * dif- 


elles. 
K 3dly. The aQion is not well brought as to: theform 
it is in dat at ell for. 
ing at for himſelf, when in ſuch caſe the 
King ought not to he, made, L party. he] | 
Per curiam. This .precept, is well enough, "i it 


which is no more than what the law was: before the - 

making of this a | 
As to the form of this, aQion, that it js Anh as 

well for the Lord the pine (6s For bimſelf, it is true, 


they are always joined. 

ut here is a contempt made by the defendant to an 
expreſs law, which is puniſhable by fine, and there- 
fore the action may be bro ought. gui tam, &c. There 
we the ribs ee this court, between Culliford 

Maw o Dorcheſter, Anno 3. M. which was * 

NN of t on a falſe. return in this very form. 
journed. Vide Mod. Rep. vol. 5. p. 311. 


Hilary, 9 N. 3. robe v. Jones | 

Fee this caſe fully ſtated in of this "IM 
under the head Gonfuratio. ; . * . 
27 rinity, 9 W. 3. | Aladin v. 3 | Error. | 

This was an action of debt heought on the Ratute-for | 


ſerved with a ſubpæna for that purpoſe. On ul debet 
pleaded, a verdict was was givey for the plaintiff; and it 

Was "then moved in arreſt dpment, . 
1ft.: That it did not appear by the declaration that 
apo defendant; for the delivery 


But thjs-exception- was overruled, for the plaintiff ! 


* 
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court on the judgment; but it was affirmed. Vide Mod. 
1 . 1 


under the head A ſets. 


the defendant himſelf; but the delivery of a ticket con- , | 
>raining'the ſubſtance'of the*writ is a good ſervice with - 


In the ſtatute, V 
i: 2dly. It was oObjected, that the plaintiff, had 


not ſet forth any /pectal * which he had fuſtain- 
ed by the negligence of the defendant in not appearing 
to give evidence, as that he was nonſuited, or could 
not protetd to trial for want of the defendänk's exi- 
dence, and the action is given to the party grieved. 
Now, if the plaintiff is not grieved, he cannot” bring 
this action. 5 R 
he court of C. B. held the declaratiem te he ill for 
this laſt objetion, becauſe there muſt, be a party 


_grigved, /otherwiſe there is no cauſe of forfeltüte, and 


athete Muſt · be a particular damage ſet forth; though this | 
e contrary 10 augment in-the like dete e e 
«Eliz. "where the like" exception was taken Vovet- 
ruled. WA enn W en * W WP 41/2 52 * a 20 4 5 * | 
Afterwards, a writ "of error was brought in this | 


LY a £5 , 
* * of e 
kd 1 + TR wo * Nun 


p £ * 1 * L530 
Nep. vol. 5. p. 355. 
a a 12 A- Kansas Ker 
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Vini, 11 3. Thrner V. Mais 


„ 7 ˙ ˙ qq Wꝶ ͤ— 


. 
0 an 
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As am action of debt brought by the af dees und: r 
a commiſſion of bankrupte, it was not t forth 1 
the declaration, that the defendant had notice of the 


aſſignment. beer 


515 N 1 WT {2 Aa ar + 
- 1: Holt, Chief Juſtice: No notice is neceſſa it is all 
well enough, the place is ſufficiently alledg 17 there- 


ore let the plaintiff have judgment. | Vide Mod. Rep. | 
r ˙7˙é LA TE: 0) 


ies 1 GP» + : . 

belle, ii lt z. Bignoll v. Rogers. 
In an action of debt againſt the Sheriff of Bucks, for 

the teward given by the Hut. 6 & 7 17, & M. to thoſe | 

WhO ſhould diſcover and convict clippers and coipers. 


| ; 5 : Note, Here the plaintiff had a certificate from Lord : 
Chief. Juſtice Holt, who tried the malefactor eb 


having been convicted on the plaintiff's evidence; 
which being produced, heat under his Lordſhip's | 
own hand, yet was proved by his Lordſhip's cler 
toben, n arent ee eee 
Hol, Chief Juſtice, held, the demand this debt 
of the Sheriff, after the certificate, did attach the debt 
on him; and that the money was to be paid out of 
the profits of the county, or, on failure thereof, out 
of the Exchequer, and that in ſuch caſe, the action 


g 


Rn 
would lie againſt the ſheriff*s executor, becauſe given i 


by act of parliament, and attached in the teſtator; 
but for the penalty given by the /atute againſt the 
Sheriff. for default of payment, that would not affect 

the executor; and if the Sheriff paid the debt and died, 
it ſhould be allowed to his executor. Vide Mod. Rep. 
vol. 12. p. 310. WW | 


WR: 0 ; ; * i OO] mY 1 * 103 | 
Trinity, 12 W. 3, Marle v. Falle. 


Holt, Chief Juſtice. Payment of a bond with a con- 
dition indorſed, is a good plea before the condition 
broken, but not after, no more than to an action of 
debt on a ſingle bill; for when the breach is made, 
the benefit of the condition, which is always in behalf 


of the obligor, is gone. Salk, vol. 3. p. 118, 


Hilary, 1 Anne, The Caſe of Courtney & Al. 


In debt on a judgment in C. B. pending a writ of 
error, that matter was pleaded in abatement» . Vid 


Tini, 1 Ann. Smith v. Angel. 


See this caſe fully ſtated in page 23 of this work, 


© Michaelmas,. 1 Ann» Fiſh v. Horner. 


An aQion of debt was brought on a judgment in the 


C. B. pending a writ gf error, and the writ of error 
pleaded in abatement, and to maintain the plea, the 


7 | | = ' 


- 


2 


3 


* 


caſe. of Cromer ye M irlett, lately in this court was 
"ol | 8 W hy by 55 228 4.424 5213 ee 
Potbell, Juſtice, It has often been attempted, but 
never cobld be obtained; and ſo be ſaid it had been 
© reſolved" by all the judges on. conſideration. had; but 

he ſaid, the court wouſd "diſcouritenance fuch pro- 
ceedings; and therefore would not bold the party to 

bail. File Mod. Rp vol. 7. p. 62 ©) 15 aA 


W 


ngledew, 
See this caſe fully Lin page 152 öf this work, 
under the head Auer ment. „ 
„ tioha choog not un, 2£woomaving 20 M0128 


- Midbbeliins; 1 trite.” "Bare V, Langfitt or 


i 
N 1. 
* 
a 
1412899 * 
% 3 
» 41 
SN: 2 
* 


oor the warfing one Edward Danighitt 'an kee "by" the 
plaintiffj{ar/ the requeſt of the defendant, Wap to 


pay; and that an action would well lie on a collateral 


promiſe, but not an indebitatus aſſumpſit, becauſè it will 
not raiſe a debt. And td prove that, Moon 701. gh 
975. was cited, where, in àn 7ndebitatus afſumpſit, in 
conſideration that the plaintiff would ſell to D, the e. 
fendant's factor, at the inſtance of the defendant, 200 
hogs, to the uſe of the defendant, it was adjudged, 
debt did not lie on error brought. Cro. Car. 107, 193, 
1 Roll. Abr- lit. F. = 2. Copan v. Green. 2 Vent. jp 
Rauer v. Nozer. But not allowed. 2 . 1 | 
Per curiam. It will-raiſe'a*debt ; for if A. comes into 
the ſhop of B. and ſays to him; deliver ſuch goods to 
CG. and T will pay you; this will raiſe a debt in 2. and 
C. is not to pay for the goods, nor is he liable to B. 
for it is a gift from A. to C. and à debt for them from 
A. to B. And the caſes cited depended on à repug- 
nancy in the declaration, for the declaration is of a 
ſale to a third perſon, and he is liable; and the de- 
fendant is only a guarantee; and it is only à collateral 
promiſe in him. And as to the caſe in Cxo. Car. 193, 
Sends, v. Treuilian, „ ue * 


5 Halt, Chief Juſtice, 


** 


* s 


4 a 


— 1 A 5 
„ 


ſaid, that the attorney had 2 


|. remedy againſt the party for hom he acted; notwith- 


158 he was employed by the defendant. 

he exception to the three other counts was; that 
hey were for the ſame time of nurſing; and yet be 
declared on ſeveral agreements, viz. one for three nil 
lings a. week, another for two ſhillings and ſixpence 
a week, another for two ſhillings, and he has not faid 


other; and it appears they were for the very" fame, 


weeks, The court held this exception good, be- 
cauſe the one count falſified the others, and the 
plaintiff bas contradicted To; _ on the oo 
count judgment was given for the plaintiff. Vid 
Raum. vol. 2. P. 841. Hed. -Rep. vol. 7 P. 148. i, * 


Hilary, 3 dun. Wangford Een, of drein v, Wings 
See this caſe fully ſtated in page 242 of this work 
under the head Dent. 5 


* 


* f* Fa 
* 
7 


nl * $3 reins Eafter, 3 Ann. : Smith v. Ayreys 15 7 4 


In an action on the caſe for money won at play, 
the plaintiff among other counts, introduced in his 
declaration, an indeb. aſſump. The defendant: pleaded 
non afſempfit, and the plaintiff had a verdict and indi 
amages. 8 5 8 „ 
On a motion in arreft of judgment, becauſe the count 


That he remembered a caſe brought before Aal 
„ 2 TLIC ES, ht Yd .** FE? 8 2 


* 


ba, DT” EIS 


1 


' 
2 « 
2 De bh 


| between the. writ and the count; 'unlefs he ſhew how. 
ein da OI ATION BY) el 


ner, and the ſame caſe was brought again 

dan in the ſame court, and afterwards here, 
on an indebitatus aſſump againft the acceptor of a bill 
of exchange, and declared that he was indebted to the 
laintiff in ſo much on the acceptance of the bill of ex- 
chan but it was held the action would not lie; and 
yet there was a promiſe in that caſe. Vide Raym. vol. 
2. p. 1034. 5 Ny 1 


Faſter, 4 Ann. The Sheriff of Midduſex v. Barnes. | 


In an action of debt on a bail-bond, the plaintiffs 


d thus: A. B. and C. B. ſheri 4 GJ iddlefex 
ford, complain, &c. and on a an 1155 pleaded, 


there was a demurrer. And now, an exception was 
taken to the declaration, that it ought to have been 
complains, and not complain, becauſe the bond is taken 
by them as officers, by the name of their office, and 
they declare by the name of office, and they both make 
but one office. A | 

Holt, Chief Juſtice, ſaid, that if the plaintiffs had 
not named themſelves ſheriffs in the declaration, yet it 
had been a good declaration at fi fight; but indeed, 
if the defendant had craved oyer of the bond, and of the. 
condition, and on that it had happened, that it was a 


bail-bond, that might have been ill. He ſaid, that the 


debt veſted in them in their natural capacity, otherwiſe, 
on their deaths, it ought to go to their ſucceſſors, like 
the chamberlain of London's caſe z which it would not 


do, but to the ſurvivor, and on his death to his execu- 


tors, i | | 42 
Powell, Juſtice, ſaid, that unleſs the defendant had 
craved oyer of the bond and the condition, and it had 
been entered on. the record, they could not take no- 
tice that it was a bail- bond: therefore judgment was 
given for the plaintiffs. Vide Raym. vol. 2. p. 1135. 


Michaelmas, 4 Anno Fayſon v. Raſh. 


The ſheriff brought an action of debt for his fees in 
executing an elegit; and Holt, Chief Juſtiee, held, 
that it lies, for it is all the execution the plaintiff in the 
original action can have on this judgment; and he may 
enter on the land extended, if he can, without force. 
1 Cro, 286. Vide Salk. vol, 1. P. 209, een 


+. 


. Trinity, 5 Ann. Aninymous, © 


Halt, Chief Juſtice, Tfal egacy: is given, — To! 


e 
of money in graſs deviſed to iſſue out of lands, I doubt 
not but an action of debt might be brought for that mo- 


ney; tho* ſuch an action never as yet has been brought; 


and I doubt not but it might he brought on the ſtatute 
of H. 8. Fot whenever à ſtatute gives a right, it 
muſt by neceſſary conſequence give a remedy : and 


the proper. remedy in ſuch. caſe is debt, which may be 
founded*on that frown 5 * Re. 8 id x 


Powell, Juſtice., If I give money to another to buy 


reach of truſt I ſhall. have my election to bring debt or 
account; and cited four or five caſe. 
Holt, Chief Juſtice. Contra. If the party did not 
take it as a delt, but to accnunt, or 10 merchandize, it 
muſt be an account, and he ſhall have the benefit of 
an accomptant; which is, he may plead being robbed, 


which ſhall be à godd plea in the laſt eaſe but not in 


the firſt, Adiourned. Vide Med, Rep. vol. 1 1. 5. 91. 


| the reſt was ſatisfied; 1 


f 
: 


2 


2 — 


| 
1 
4 


that if the party * 
and part of it was paid, 5 * might, on bo debet, 
: ſever, as in caſe of rent. Adjourned. Yide Mod. Rep 
Vol. 10. p. 7. Salk. pol. 2. p. OE ETTITY $14, 


ö 5 | 


ſerved there was a difference between actions broughe 


| inferior courts,'/on judgments in C. B. or B. Ria 
nul tis]. record the iſſuè ſhall be tried by cerfib di 
mittimus out of Chancery. The judgment being che 
| giſt of the action, guære, how that can be alledged to 


: 


To this the court agreed, but yet were of opinion, 
ht an action for the whole debt, 
3 


\ F 1 5 89 4 0 „ 
* — 02 445 i * , WS 4 = LES, 
* 


An action of debt was brought on à bond againſt an 


executor, who pleaded. he had fully adminiftered, The 


plaintiff 's council gave into court the inventory taken 
in the. ſhiritual court, and put it on the defendant to diſ- 
charge himſelf. ane eigenen 

Holt, Chief Juſtice, ſaid, that where in the inven- 
tory. it was ſet down deſperate debts, thoſe ſhall not be 
aſſets, unleſs the plaintiff can prove that the defendant 


has received them, But thoſe debts that are not ſet. 


down deſperate, whether arrears of rent, or'any other, 
Il be. accounted aſſets, whether paid ot not. ' Vide 
TEE DIS ; ADONIS TO ns 


un ale ory Nog noi 
; | ; | 15 py 1 : a 5 8 
Han 

Miehaelmas, 10 Ann. Stafford v. Bantatl. 
In an action of debt for 15 & the plaintiff declared on 


two demiſes, and that on the one demiſé there wass 


10 J. rent behind, and on the other 12. Fo'this the 
defendant demurred. Afterwards the plaintiff entered 
a remittitur for all that appeared due from the declara- 


tion, over and above the 15 J. demanded'in the writ. * 
It was argued for the defendant, that ſuppoſing the 
declaration naught, the remitt#tur would not help it. 


1 Saunds 285. Duppa v. Mayo, where it was 'expre(s]y 


| reſolved, that a remittitur in ſuch a caſe would tignif 
nothing at all; and the reaſon” given for it was, be- 


cauſe a man that had a good cauſe of demurrer; at the 
time of his demurring, might by this means be tricked 


out of it. To prove the declaration bad, this ground 


was laid down, that in an action of debt: for rent the 


_ plaintiff cannot abridge his own demand withoutihews- 
ing how the reſt was ſatisfied. | 


ig [OW mon 


The court were of opinion for the defendant and oh- 
for a ſum certain, and aclions that lay in damages: 


and ſaid, that on this declaration they could vive 


judgment for no leſs 


n 22 & which was more 


0 is 01 in 


than was demanded in the writ; Vid Mad. Reps uo. 


10. p. 69. 
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be witbin the juriſdiction ? which is neceſſiry. ide. 
Salt. uol. 1. p. 209. e eee 5 GO 
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enn re enten . 
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Trinity, 13 Ann. Miles v. Williamse . 
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See this caſe fully ſtated in page 194 of this work 
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See this caſe fully ſtated in page 211 of this work, 


under the hend Baron and Fame. 
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On a writ of error brought on a judgment im C. B. 
he 65 150 75 . $t | ; 
rought, and the jury found; for; the plaintiff” as to 
part, and for the Nene oben Love eau od 
was objeQed, that this verdiQ-, was: naught, becauſe 2 
debt is an entire. thing; and on a nil diet the jury can 
not ſever; a 4 ſhould a man bring an action of de 


3 


. 


for 80 J. an declare for leſs; this would be avariariee\. 


e& an was this an ation of Jeb# was 
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or lels, 


1 — © «od N 4 
. 3 3 * ; 932 
a "2 20 41 6 — # 


Aichaelnat 1 Coo. Fant v. Mainwaring \ \ 


ER 7% «7 © # 44YX%d Y $-B$ © 
Harter, Chief Juſtice. Dat is on the contract or 
g, but, e e afle Fs d ee der 
mite,” and lies only becaale gf. the promiſe 4 n 
bring an 19 1 85 — offemb/e for 19h; forzthorſe>fold, 
ik it was 101d for more. of left, Vet the plaintiff mall 
recover what'it was ſold for; but if an action vfidebr: 


is brought dn that contra, iß it come gut tobe mare 
Ae Stain cannot recover, for it-igicacprecpe 


that be.reftore ſo much money in particular. This mas 


an action of det, 'wherean;the plaintiff declared, : that 
whereas the Andant oug of the plaintiff divers 
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d be worth, to be paid on requeſt, and ſaid in fa 
that they were worth 43 J. Cc. Vide Forteſcue, p. 197. 


. Hilary, 2 Geo. Baldwin v. Church. 


On a torit of error brought on a judgment in C. B. on 
an action of debt for 20 l. againſt two executors. The 
one pleaded plene adminiſtrauit i. e. that he had fully 
adminiſtered, as to all the aſſets in his hands, except 
40 6. and concludes, therefore no action har accrued; the 
other pleaded plene adminiſtrauit generally. The 
plaintiff demurred to both pleas. ES 
After hearing council on both ſides, the court pro- 
ceeded to give judgment. 1 5 

Per curiam. Judgment muſt be reverſed; and the 
ſame judgment given here, as ſhould have been given 
in the C. B. the plaintiff muſt take care to take his 
judgment rightly. 4 $64 > TVET» 

The plea is undoubtedly ill; for it fets forth ſuch 
2 matter, as ſhews plainly, that the plaintiff has good 
cauſe of action; and yet concludes, no action has accrued, 
which import the plaintiff ſhould not have brought 


this action at all. 


If a man brings an action of debt for 20 J. and the | 


defendant ſhould plead, that he has paid 40 5. and con- 
cludes therefore no action has accrued ; this would be bad, 
and yet the plaintiff might have brought his action for 
the 18 J. only; whereas in the caſe of an executor, the 
creditor muſt bring the action for the amount of the 
debt that is really due, Jet the aſſets be never ſo ſmall. 
The reaſon why, though the aſſets be very ſmall, 
ret judgment muſt be for the whole debt, ſeems to be 
or preventing a freſh action, in caſe of more aſſets. 


Jide Mod. Rep. vol. 10. p. 323. 


Michaelmas, 9 Geo. Coleborne v. Stockdales 


In an action of debt on a bond, Ec. the defendant 
pleaded, that the ſaid bond was given for money won 


at play; the plaintiff replied, it was not given for 


money won at play ; and on demurrer to this repli- 
cation; it: was inſiſted for the defendant that it was 
ill, becauſe the plaintiff did not ſet forth, that the 
money, or any part thereof, was not won at play; for 
by „lat. 9 Ann. It is enacted, that all ſecurities, where 
the whole or any part of the conſideration is for money won 
at play, ſþall. be void; ſo that it is not ſufficient for the 
plaintiff to alledge, that the money for which the bond 
was given, was not won at play; but he muſt like- 
wiſe add, nor ee for if any part is for 
, money, the intire ſpecialty is avoided by the 

Wo Ne FG „ r 

On the. other ſide it was argued, that where the 
plaintiff has any manner of right, he may alledge it to 
ſupport his action, and where the defendant pleads 
but one fact, there can be but one reply. 
The court was of opinion, that the replication was 
too large and uncertain ; therefore gave judgment for 
the defendant. Vide Mod. Rep. vol, 8. p. 58. 


| Michaelmas, 9 Gee. 7 he Chamberlain of Lenden v. Lopes. 


In an action for 25 J. brought by the Chamberlain of 
London, againſt the defendant, on 2 6 Ann, by which 


* „„ 


The defendant by his plea confeſſed, that he had 
acted as a broker in the city, and that he was not ad- 
mitted thereto; but further ſet forth the act of gene- 
ral pardon, by whreh'the Wing e all manner of 
offences, which he might on could in any wiſe pardon ; and 
averted, that this was an offence which the King 
might pardon, c. to Which plea the plaintiff de- 


4 


murred, and the defendant joined in demurrer. | 
After hearing council on both ſides, the court gave 
be c Ana Wong ne oo 
Per curiam. This is a duty given to the city of Lon- 
dun, for and inſtead of another duty taken from them 


8 3 * 


Debt. 


goods and — for ſo much money 28 yo | | f 
Thos | 


tion, ſo in this caſe, in that very i 


. as 


be qualified by 
yet if he is otherwi 


—— 


the plaintiff, to which declaration the defendant plead- 
ed in bar, that he gave a note of 20 f. to the plaintiff in 


thus given is no diſcharge of a debt or 
Rep. vol. 8. p. 290. a | 


ung — 


the plaintiff, &c. 


be ill, the defendant's council inſiſted, that the decla- 
ration was ill, to which he took two exceptions: 


in the debet and detinet, when it ſhould be in the de- 


tinet only. 


— = 


lat. 4 Ann, c. 16. being after a general demurrer. 


A 


by ag of parliament, and this forfeiture is given 29 a 
proviſional ſecurity, . for what they might ſuffer there. 


by; and therefore is not pardonable ; and as a right 


veſts in an informer immediately on bringing his ac. 
ant of time in 
which the offence was done, a right veſted in the 
Chamberlain, which intitles him to an action for the 


forfeiture, and which the King cannot pardon. Jide 
b Mod. Rep. vol. 8. Þo 103. 9915 8 


Eafer, 10 Geo. | Shipton Ve Hepton. 
This was an action of debt, gui tam, &c. brought 


by a common informer on at. 5 Ann. c. 14. for 15 l. 


wherein the plaintiff declared on two ſeveral counts, 


one for 10 J. for killing two partridges, the other for 
| 57, for keeping an engine to deſtroy game, not bein 


qualified, &c, by virtue of the flatute, Ic. on nil debet 
pleaded, the plaintiff had a verdict for 5 J. only; and 


it was now moved, that he might enter the verdict on 


either of the counts, becauſe the defendant intended 


to move in arreſi of judgment; for though he may not 


y the pins! of this land to keep a gun, 
e qualified by law, he is not ſub- 

ject to this penalty. op; r 
Now he may be qualified by law, as being huntſ- 
man to a nobleman, who, in coming up to parlia-. 
ment, may kill a deer in any of the King's foreſts ; 


and this he may do by the foreſt law, which is part 
of the law of the realm; and for this reaſon the plain- 
tiff was ordered to enter his judgment, ide Mad. 
: Rep. vol. 8. p. 238. | gn 


Trinity, 10 Geo. Williams v. Green. 


R 4 


„Jadgment was given againſt the principal, and à 
| ſci. fac. was brought again 


the bail, and on two nihili 
returned, there was judgment againſt the bail; and 


| afterward an action of debt was brought againſt one of 


the bail for all the money due to the plaintiff; and it 


was objected, that this action would not lie againſt 


one of the bail, becauſe the judgment againſt them 
was joint. 1 Mig 1 wy | 
It was argued on the other fide, that the action was 


brought on the recognizance- of bail, which is joĩnt and 


ſeveral, and conſequently good, either joint or ſepa- 


rate; and ſo is the caſe of Carniſb ve Clarke, Michael: 


mas, 10 Geo. and the court were of the ſame opinion in 


- 1 


this caſe. Vide Mod. Rep. vol. 8. p. 295. 


: Trinity, 10 Geo. Serle or Searle v. Barrington. 85 

See this bin fully ſtated in page 244 of this, work, 
under the head Bonds, e 
r Trinity, 10 Geo. © Springett v. Chadwick. 
On an indeb. aſſump. brought for ſeveral things due to 


*® 7 
k 


. 


full ſatisfaction of the debt, &c. and on demurrer to 
this plea, the plaintiff had judgment, becauſe a note 
duty, ide Mod, 


ih at Eaſter, 11 Geo. Burland v. Tyler. | 
An adminiſtrator brought an action of debt, in the 


debet and detinet, againſt the heir of the obligor, and 
concluded his declaration, 10 the damage himſelf, 


On demurrer to the plea, which was admitted te 


iſt, For that the action is brought againſt the heir 


} 


Adly, For that the declaration concluded, to the da- 


mages of himſelf, the plaintiff, when it ſhould be in de- 


lay of adminiſtration.” 


; The plaintiff *s council anifoered,' the firſt excep- 
tion: would have been cured, if after a verdict, by fat. 
16 & 17 Car. 2. c. 8. and if fo, it will be cured by 


Per 


½ had paſſed, and by fat. 4 Ann. c. 16. judgment 
7 ck without ref] 9200 to any defect in the de- 
claration (unleſs ſhewn for cauſe of demurrer) ſo as 
the right of the cauſe appears. W F 
2dly, This is only a m—_ of form ; beſides the 
modern precedents are according to this declaration. 
Therefore judgment was given for the plaintiff, Ye 
Nod. Rep. vol. 8. p. 3 56. | 


Eger, 12 Geo. Sifney v. Nevinſon. Error. 
T be plaintiff brought an action of debt on a bond 


againſt the defendant, as adminiſtratrix; and filed | - 


bill in equity to diſcover aſſets; and had inſtituted a 
ſuit in the Hiritual court, to oblige her to give in an 
inventory. After judgment for the plaintiff in the ac- 
tion, 2 writ of error was brought in this court, where 


the judgment was reverſed. After which the plaintiff 


brought a freſh action, and the defendant moved to ſtay 
proceedings, on the Hatute for amendment of the law, 
on paying principal, intereſt, and coſts. And now on 
motion for the court's direction to the maſter in taxing 
the coſts, it was inſiſted for the plaintiff, that the defen- 
dant ought to pay the whole coſts of the firſt ſuit,' the 


proceedings in 41v. 96e and the ſpiritual court: and 


the caſe of Merril v. Jocelyn, Trin. 13 Ann. was cited 
for that purpoſe. 5 5 bp | 
Per curiam. We have nothing to do to order coſts 
for proceedings in another court, which has power to 
award coſts, if the party is intitled to them ; and as 
to the judgment that is reverſed, there is no reaſon 
why the defendant ſhould pay for the error and miſ- 
take of the plaintiff We are of opinion, the pro- 
ceedings in this cauſe muſt be ſtayed, on payment of 
the colts of this ſuit. Vide Strange, vol. 1. p. 699, 


Trinity, 12 Geo. Welſh v. Craig. _ 


See this caſe fully ſtated in page 23 c of this work, 
under the head Bulls of Exchange, &c. notre mmf (: 
Trinity, 13 Geo, Patterſon v. Scots 


In an action of ag 85 gen on an 15 enture 50 to 
be made at London, for the demiſe of lands in Surry, nen, 
the action was laid in London; and on demurrer, it | on payment of coſts. Vide Bur. vol. 2. p. 820. 
was held, that the plaintiff had his election to bring it 777 80 VE 


in either, againſt the leſſee; otherwiſe it had been 


againſt an aſſignee, who is chargeable only on the 


privity of eſtate. Therefore the plaintiff had judg- 
ment. ide Strange, o 
Michaelmas, 5 Geb. 2. | The South Sea Company vi 
Duncomb. 
On a trial at bar in an action for money lent, it ap- 
peared that 8000 /, was advanced to the defendant y 


the plaintiffs in the year 1720, on a pawn of 2000 


ſtock, And the defendant not-repaying it, the queſ- 
tion to be tried was, whether the plaintiffs could pro- 
ceed againſt the perſon of the defendant, or muſt ſtand 


to the remedy againſt the ſtock. And after proof of 
many particulars, to induce a belief, that in theſe loans 


no regard was had to the perſonal ſecurity; the court 
left it to the jury on this point, that where money is 

enerally lent on a pledge, it will not deprive the len- 
= of his remedy againſt the perſon; and that to diſ- 


charge the perſon of the borrower, there muſt. be a. 


ſpecial agreement to ſtand to the pledge only. Where- 


fore the jury found for the defendant. © Vide Stra. 
1 Ser narey ome Ser Lab I _ Holt, Chief Juſtice, If a. declaration is part well, and 
part ill, it ſhall be good for that which is well declared 
on: hut if a writ 1 inquiry is executed for the whole, 
or if intire damages are given, it is a good cauſe to ſtay. © 


vol. 2, p. 919. n en 
Egſter, 9 Geo. 2. Ambroſe & al. Aſſignees of the Eflate 
2 of Ambroſe, a Bankrupt v, 8 lendon. 810 2417 


See this caſe fully ſtated in page 198 of this work, 
under the head Bankrupts, foo 


W-;. 4 3 * 75 ; EEC J * z L588 TI. 
 Michaelmas, 30 Ges. 2. Roades v. Barnes... 
This action was brought on a imple contract debt 3 
the defendant pleaded an. account let ; the queſtion 
before the court was only on the validity of the plea, 


— 
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k 


| 
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| 
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z 

1 

' 


: 


him, Cc. at, and in the houſe, c. 
To theſ 


4 
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per curiam. The Oxford act cured the defect, if. a | 


After a long 
ſupport of the plea, the court (without hearing the 
laintiff's council) held the plea bad in ey as had 
een determined in this court in the caſe of Atherly v. 


Evans. A promiſory note cannot be pleaded in bar to 


an action on a 8 contract, 2 71 5 a bond may, be- 
cauſe it extinguiſhes the debt. One bond cannot be 


pleaded to an action brought on another bond; there- 
fore judgment was given for the plaintiff. Jide Bur. 
; Dol. 1. p. 9. | * | | 5 Ft 


Trinity, 32 & 33 Geo. 2. Collins, Senior, v. Collins, 
8 8 Funior. | v5 


On an action of debt on bond brought by the plain- 


tiff againſt the defendant for an annuity of 104. per 
annum; 2 for maintenance in the dwelling- 
| houſe at Crandall End. The defendant, by leave of 


the court, as to the annuity, pleaded a plea of ſett off, 


v1z, that only 60 J. was due to the plaintiff on account 


of the ſaid annuity, and that the plaintiff owed him 


more than 60 J. vz. 500 J. 


As to the maintenance, the defendant pleaded that 


the plaintiff left the houſe voluntarily, and did not 


lodge and board in the houſe, ſo that the defendant 
was not obliged to board, waſh, and lodge him; but 
the defendant averred he was always ready to maintain 


e pleas the plaintiff demurred, and the de- 


* 


; and after hearing council 


fendant joined in demurrer 


on both ſides, the court gave their opinion. 


this caſe is Within Hat. Geo. 2. cap. 24. where mutua 
debts may be ſet off juſt as much as actual payment of 


the money might have been before. 8 
Since the making of „at. 2 Geo. 2. c. 22, and 8 Gees 


Lord Mansfield. We are all clearly of opinion, that 


2. c. 24, loppage of ſetting off of mutual debts is become 
payment: and a balance ſhall be 


equivalent to àctua 
ſtruck, as in equity and juſtice it ought to be. 


As it has not been before ſettled, that a ſett off 


may be pleaded in ſuch a caſe as. this, where the 


* 


d the pl; 
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Detlaratton. 


Eser, 3 M. & Ad. Smith v. Bromley) © 


1 51 


A leaſe was made for a3 ear, and the rent payable. 
| quarterly, and it was not ſaid to be at the moſt uſual 
feaſts or days of payment; and avowry was made for 


rent due at the eg of St. Michael, whereas it ought 


* 


. 


Made RiÞ< ye Vo So ot ohm po es on 
. Eafter, 3 V. & M. Temple v. Killingworth. 


judgment. 1 Vent. 27. Fide Med: Rep. vol. 12. p. 85. 
Michaelmas, . Er M. 


* 
: 


aſſet 


In an action for practiſing 2 without licence; 
the declaratien laid it to be at Ye/imin/ter, in the county 


of Middleſex, but not that it was within feven miles of 


London, 


ument by the defendant's council in 


_** condition is for the payment of an annuity or wag 
„ing ſum,” it would be hard to bind the plaintif 
down ſtrictly to his demurrer. 


intiff 
Per curiam, Let the plaintiff withdraw his demurrer, 


The College of Phyſicians v. 


1 8 
| i, | 


1 5 
„„ 


to have been on the 23d of September, according to cal- 
culation. i Wo DES 
Eyres, Juſtice. If he had declared for rent in arrear at 
Michazlmas, it would, haye been well, but here it is 
for rent due at Michaelmas, therefore not good. Vide 
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a penalty, or deprives a man of a benefit he had before 


—— =" 
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$45 g 

London, and therefore bad. Yide Mod. Rep. vol. 12. 

p. 10. | 15 Ft 
Eafter, 4 M. & M. Anonymous 


In an action of treſpaſs; the declaration was without vi 
et arms: on a general demurrer, this omiſſion is fatal, 
for it is ſubſtance, and alters the entry of the judg-, 
ment, which ought to be with a cabiatur when the ac- 


tion is vi et armis, otherwiſe with a miſericordias Vide 


Mod. Rep. vol. 12, p. 24. 
| Eafter, 4 M. & M. Haftrop v. Haſtings. 


In an action on the caſe for board and wages, the de- 
fendant pleaded in abatement, and prayed judgment of the 
bill and that the ſame might be quaſhed, for uncertainty 
in the declaration, on demurrer the defendant's council 
inſiſted on many faults in the declaration. 

Per curiam. The defendant ſhall not take advantage 
of miſtakes in the declaration on a plea in abatement ; 
but if he would do that, he muſt demur to the dzcla- 
ration, wherefore a reſpondeas ouſter was awarded. Vide 
Salke vol. 1. p. 212. 


Michaclmas, 6 I. & A. Campbill v. St. John. 
In an action of trover for a box and two hundred 


* 


\ ounces of plate, & ce 1 5 
The defendant demurred to the declaration, the 


— 


and the defendant joined in demurrer. Exception was 
taken to the declaration, that it was uncertain, becauſe 
it had not ſpecified what ſort of plate, &c. ſo that the 
defendant cannot defend himſelf if the plaintiff ſhould 
bring another action againſt him for the ſame plate, 
by pleading the recover 
hoawed ; for trover for tio hundred weight of medicines, has 
been adjudged good; and here is as much certainty ' 
as there. Another exception was taken to the plaintiff's 
demurring to the demurrer of the defendant, when be 
ought to have joined in demurrer, ſo that here is a 
diſcontinuance, for which was cited Yelv.' 137, 138. 
1 Brotunl. 103. Alexander v. Lamb. 3 
Hyre, Juſtice, ſaid, that he, doubted whether the 
caſe of Alexander v. Lamb was law as to the point 
of diſcontinuance; but all the court were of opinion, 
that there was a diſcontinuance here in the principal 


caſe, Vide Raym. vol. 1. p. 20. 


Hilary, 8 W. 3. Bennet v. Talbot or Talboyt. 


In treſpaſs for entering his cloſe, and treading down 
his graſs and corn, and hunting there, the defendant 
being an inferior tradeſman, viz. a clothier, again/? 
the peace of our Lord the King, and againſt the rw 
of the flatute in that caſe made and provided; after a 
verdict for the plaintiff, it was objected in arreſt of 
judgment, that again/# the 25 of the. flatute, goes 
to the whole declaration, whereas ſeveral of the fre 
paſſes contained are not: contrary to any ſtatute; for 
ſtat. 4 & 5 V. & M. only gives increaſed coſts. _ 
Holt, Chief Juſtice. If an act of parliament increaſes. 


at common law, in fuch caſe, if one declares on the 
ſtatute, and does not bring himſelf within the Ratute, 
and concludes again/t aa ha; the Ratute afo 44/4, it 
is naught: this was Penhallow's caſe, 3 Cro. 231. But 
if there be no act of parliament at all, and the plaintiff 
concludes aggin/t the form of the flatute aforeſaid; it is 
only ſurpluſage. This was Fard's caſe, 1. Van, 103. 
lere an 20. gives an increaſe of coſts, and ig f cy 
reſtores the common law. which was. taken. away by 
at. 22 © 23 Cur. 2. The queſtion is now, Ste, the 
plaintiff ſhall declare in this'caſe 7 In this count ſeveral. 
trefpaſſer are alledged, the laſt whereof ohly is within 
the ſtatute, and the concluſion of the count ig again 


the form, of the Ratute, which, though in grammatical 


conſtruction it goes to the wbole count, yet in law 
it only goes to the bunging: and therefore. why may 
* 


N 2 1 1 


ater part, and rej 
was done in an in 


* <\ 
Am us NN. 


we nõt 505 it only to the 
to the Teſt for furpluſage, as 
4 Ty 161 n # 


in this action. But not al- 


Declaration. 


in -Harwood's cafe. fg 43. Accordingly che court 
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applied to the 
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held, that again/? the form of the /iatute ſhould only b. 

Fees part, Teich Ws really againſt 95 
ſtatute, and that, ſeeing the hunting and breaking 
could not be ſeparated, the plaintiff ſhould have bis 
coſts according, to the new ſtatute : therefore {Ing 


was given for the plaintiff, Vide Salt. vole. be 5. 213, 


Mad. Rep. vol. 12. p. 122. 
Eafter, 8 M 3. Thwaites v. Lady Apfel. 5 


gee this caſe fully ſtated in page 320 of this work, 
under the head covenants Fide Mad. Rep. vol. 5. p. 
212. bid. vol. 12. p. 93. 1 1 


See this caſe fully ſtated in page 97 of ils work, 
under the head Arbitration and Awards - | OS 


Michaelmas, 9 M. 3. Weſt v. Tross. 


The plaintiff declared, that whereas the defendant on 
the 6th day of Aay 1695, for 120 weeks diet then paſt, 
had promiſed to pay him 7 s. per week, and that the 
plaintiff afterwards, to wit, on the 5th day of May 1695, 
having found the defendant. diet for #20 weeks then paſt, 
the defendant promiſed to the worth, and that it was 
worth 75. per week; on non affumpſit pleaded, and a ver- 
dict for the plaintiff, it was now moved in arreſt of 


| judgment, that the weeks in the quantum meruit ar 
plaintiff demurred to the demurrer of the defendant, | a ; | 7 © 


not ſaid to be other than thoſe laid in the ſpecial pro- 
miſe, ſo that the defendant is twice charged for the 
ſame thing. But not allamed; for they do not appear 
neceſſarily to be the ſame, and without neceſſity the 
court will not intend them ſo. Vide Salt. vol. ts 
p. 213. | : 


Michaelmas, 9 I. 3. | Ming feld v. Fefferys: 85 


An information was exhibited in the court of Er- 


cheguer againſt ee for ſelling live cattle, or 


cauſing them to be ſoſd, &c. judgment being given for 
the plaintiff in the Eæcheguer, and a writ. error * 
ing brought here, it was afhgned for. error, Mate & 
information was uncertain, becauſe in the disjunctiyxe. 

Holt, Chief Juſtice, inclined, that it was ill for that 
reaſon... But on certificate by the barons, that the 
courſe was ſo in the. Exchequer, and ſince the jury had 
found the defendant. guilty: of one; the judgment 


was affirmed. Vide Ram. val: 1. p. 284. 


Taler 1, Seer n. 


le or. Grunſda 


See this caſe fully ſtated in page 241 of. this, work, 
under the head Bond.. AR O02 83 * | Kor 
DOOUS 0 9% £9. & 10, 0500 38547 989 or bRrTinth 
Tryinity, 10 W443. 1 Nevil'vs Sopers 
-CH bv 03.37 ' M0 3909940 ,eou boirrt od 03051 
On an action of covenant brought againſt an E 
prentice, the plaintiff aſſigned for breach, that the 
apprentice before the time of his appremiceſhip ex · 
pired, and during the time which be | ſerved, - 

from his maſter's: ſervice: the defendant demurred, 
and had! judgment, becauſe the alclar ation: wiay fepug - 
nant, for it ſhould: bave; been during tbr mme which 
he aught mu. have. erveds: The. caſt of Lawyoii Arnold; 
Huary, 8 Mz. in this court, was not unlike this: 
tbatiowas treſbaſs fun taking and carrying away his 
timber and brick Hing on his land towards:the buli 
7 an houſe built anew. And the. court held this to be non- 
enſe}\for they eould hot be materials towards the build 
ing of a houſe already built.” Vd Salk. pol. I. p. 413. 


2 
995 


Juen 218 291 SGoncy 11 l ; FA . N "12 
See 2 * N 2 AI & +344 1 „ein — 
1 * 55 
a ichaelmas, 10 3. Barnes. v+\Geerings. 13247 


* 


16971 7 1p 
: 7 


Barnes, an attorney of this court, brought ap aQion of 
debt againſt the defend nt; but did a0 i 8 a de- 
claretion, againſt, the defendant till after the ſecond 
term; but ſome time after; ne the defendant. 


c 4 . 


Pl 


which: defendant eee d nnd then ſigned 
his SD And the plaintiff: ſigned judgment for 
want of a plea, which was now ſet aſide as irregular ; 
for the curls of the. court is, that if the declaration is 
| 2 delivered by tlie laſt day of the ſecond term, that 
on or before it, the court ſitting the laſt day, the 
defendant. may ſign a; non - pros, though he may after 
receive a declarations if he will, yet he is not compel- 
lable ſo to do; hut he may well refuſe it; by an expreſs 
clauſe in Hint. H. 8, there. ſhall be no coſts againſt an 
attorney an er Vide Med. Reps vol. 12. he 217. 


 Michaeinas, 10 I, 3. Cee v. Parſon. 


Per curiam. If x declarationis delivered the day before | 


the laſt day of term, the. defendant. has zwa days in the 
next term to put in an anſwer; for he ought to have 
JO in ITY YE 1 * vol 12s p. 231. 


aur. 15 1 3. 2 


In an 2 ion on the caſe for 88 a ener- nn 3 | 


on not guilty 8 a Verdict: was found for the plain- 
ti 
It was N in arreſt of jud ment, that it was for 
Shopping an i enerally, without 7 uf 
how, as alt 4 bak, es v. it Was 1 ; 
Gould, Juſtice, ſaid, that 3 Leon 13. flopping genera 
Was. a9 ; but that it would be ill 115 e 


held both, ways, And — pl intiff hag his judgment 
dy the three Vdges. Holt,” Chief ſtice, vor con- 
radicting it. H, Ram. vol. 1. P. 52. 0 


| in wu . 3. | n v. Chevalier. b 


* See this caſe fully ſtat in, 2 of. t is w . 
under the head Breach. * PIP. 47, & . 


_m 11 E 3. Oroendeli v. The cu of 
| Phyſicians, NEON 


Tn this eaſe, Holt, Chief Fultior, held, this in 8 
—— caſe againſt a p dere it 8 ſuc 
ſax, that he adminiftered phyſie unſtilft ully; = * 
out ſhewing the particular defect in his" 7 
Rayms vol. 2. p. 454. 

8 J RUAL und * 75 tv, 7 

3 Fah, 1 75 5 rr 7 Jones. Eee" 

10 an Wen of treper, "thi-widlanti declaredfor Jams 
dry cloaths and grocery goods loſt by him, and found by 
the defendant, The d ug” a pred, Judgment to 
go agaimſthim\by defa of inquiry was execu- 
890 and intire Lap, 5 ven for the e 

. N in arraſtiof ; gren tore unctr- 

— of the declaration in the ſaueral 3 there 
mentioned; but the chief A 3c to 5 
was, the gunces 0 C6. Mimeg, 
as it ws ſevere ſhew the tantity © Ach. c * 


The plaintiff's council, $6 maintain the ation; ei- 
ted 2 Vent. G. Blifje'vs Froſty 78, Chamberlain v. Cook; 
in 9 1 and garnet ſuch declaration after 

1d oe Þ Sid. guides v. Thr Hans. 

yortb $ Co. i +4 St; 440 TALL) 

A uſtice, ſaid,- 5 laſt term when this 

was — the - cafes cited by the -plaintiff''s, 


"420 5 


'*% 5 2s 


in the preſent 
ingly, fox; then. 
ed; but * 25 5 ns err A Lee There 


is a great d 
105 1000 iy "Fo ps) hs dj 15 Pay n 
1 th ene parts; there it Will 
15 1 of the.caſes hefpre cited. 
2 175 | 5 


_— he judgmens would ee 


N 23 th 2. in this court, 
Jhips toit h its tackle, was 
Wag hrou ht for the 


re ce 
9 85 
and h TTL 990 . they ought 


what, 
EN N r ber EEE 


# 


I 
Holt, hies* Juſtice, ſaid, that he bad known it 1 


l 


d that they Were Mix. 


/ * 
* . Wer 11 ein "RR " 4 . 
1 4 1 422 , KAN | | * 4. 1 
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8 TH, p 
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We es th B IF. * {ng "os 


council wert after reed, and if there: was a verdi 


id 1 


much required is, nd a recovery in this action 
may be pleaded. in bar, if another action ſhould be 
brought for the ſame cauſe, .. This had been ill in deti- 
nue, without ſhewing that they were mixed. But 
why is not this declaration as certain as a declaration in 
ejecl ment for twenty acres land, thirty of meadow, &c. 
in the towns of A. B. and C. without ſhewing how 
puch lies in each town : and afterwards this term, on 
motion, judgment was given for the ae the court 
eſteeming theſe 0 be things . Vide Raym. vol. 


1. p. 388. 


1 


Ni chaelnas, 12 17. * Snow'v. Firebrace: 


The Le or declared, that the defendant, in conſi- 
deration th 

and drink, Cc. aſſumed to pay him as much as he 
ſhould deſerve, and avers that' * deſerved ſo much, 
Se. On non affumpſit pleaded; a verdict was given for 
the plaintiff. And a motion was made in arreſt of 


judg ment, that this declaration was intirely uncertain, 


havin —_ neither certainty of time nor of things. 

Chief Juſtice, ſaid, he did not knwmq why the 
uncertainty of time was worle than the uncertainty of 
things, Which have been oftentimes. adjudged: good. 
And it is enough to aver quantum meruit, i. e. ag 


; as be has deſerved.” Vide Rom. vol 1. 5. 611, 


I lary, 1 25 Hart v. Langfitt or Long ll. 


8er this caſe fully Raced | in page of this wor 
under the head Debt.” fe. 21 7 


Hilary, 1 I Ann. gui ve Wi lens. 


gee this caſe fully ftated 3 in age 32 of this work, 
under the head Cuftom. p * 2 


Le ent + Acer, 1 I yy G Jen v v. Ran 


In an action on the brought by the plaintiff 
2 the defendant te 9p ing a way, the plaintiff 
clared, that᷑ he f the cloſe of A. and that 
—3 defend nt Was po F of the cloſe of B. and that 
gan ff Zo, 15 ts" Babe, a way over the 
co e Fog Bt 10 gol a on the evidence at 
1 eie at Alu ats, it Was objected, that the plain- 
ough ht to'be Sj ie; becauſe It a gelbe by the 
laintiff's deckaration, that the defendatit was poſſeſſed 
f the cloſe of B. and for that reaſon ſuch Chantal 
declaration," of qr and on2þt*to have, is not good, but 
the plait ors Gyght t 116 ſhew' his title to the way; for 
ſuch'a Mee en ie only ood againſt a toron 


der; — in 33 5 caſe, if the plaintif® recovered, I 


might be, that the court at Veſiminſier would hold 
that we _ — 2 by _ ſhewed hi becauſe they 
would intend that aint ewed his title to the 
way. 10 Wiege Nt FP; Si J 

Hl, Chief" Juſtice; ſaid, that the defend eng had 
good reaſon to have murfed ; but.be hag authority 
on] Kerry the iſſue, and the plaintiff need not prove 


| we ST Was e "ny, the e and for 
at reaſon he pver-ruled't council's jection, an 
775 oh ies 4 


£1002 2510 


11. N 


e 


088 Val 


v. on. or. Gris 


E 8 fo gate in page 152 of his "ar, 


Dementi. 
2501 og 9363 Ui Night 


2 e, I Ann, Marsfold 8 Blainfeld v. Marſh. 
In an actign ian of grey 15 IS ught by an adminiſtrator, 


o_ plc, ol h "igri in the inteſtate, 

thing as 9M m Ris. life-time, (among other 
te 1 mentioned in 7955 leclaration) 

40 . 1915 iy. galons . 


toda by ee 9". vein e Jn 0 10 own time, 4 | 
Co 
offered to gre To e ee 


vidence, Seda there was an execu- 


tor alive; and 700 that this deſtroyed the pro- 
perty 


the plaintiff had found him ſufficient meat 


CY 
o 
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fore the efſoign day of Ea 


350 
perty in, the plaintiff; and in trover he cannot reco- 
ver; but perhaps it might have been otherwiſe in wy 
paſs, becauſe the bare poſſeſſion had been enough, But 


not allotbed. | 

Holt, Chief Juſtice. The defendant ſhould have 
pleaded it in abatement; and it cannot be given in evi- 
dence on not guilty pleaded, becauſe here the property 
is laid in the inteſtate. But if the plaintiff had declared 


on a property in himſelf, and it had appeared on the 


evidence, that he claimed the goods but as adminiſtra- 
tor to J. S. &c. there the evidence of an executor, &c. 
had been a bar to the plaintiff, becauſe it would have 
defeated his property, on which his action is founded. 
Therefore a verdict was given for the plaintiff, with 
intire damages, 1 LE 
On which the defendant's council moved in arreſt of 
judgment, that the words caſts of ſpirits, with a daſh, 
and galon, were ſo uncertain, that the court could 
not underſtand what the plaintiff , meant by them; 
and therefore the damages being intire, they were 
given for them as well as for the other things 3 and 
therefore judgment ought to be arreſted. But after 
mature confideration, mY 
Holt, C. J. held, the words caſes of ſpirits, were cer- 
tain enough, without ſhewing what ſort of ſpirits they 
were, ſince they were contained in caſks, And he 
compared it to y Caſe of trover for a library of books, 
without ſpecifying the particulars, where it was held 


ood ; and that the words de ſpirit. with a daſh, muſt. 


e underſtood de ſpiritibus, i. e. of ſpirits, 2dly. The 
court held, that the word galon, was very proper; 
therefore the plaintiff had judgment. Vide Raym, vol. 


2. p. 824. 
Hilary, 2 Ann. Martin v. Henricgſon. 


In an action on the caſe for ſo negligently managing 
his ſhip, that it ran over the plaintiff 's barge, the 
laintiff declared, that he was poſſeſſed of a —_ 
aden with divers goods and merchandizes generally, 
Ec. and the pilot was produced to give evidence for 
defendant. 1 1 Hg 
Holt, Chief Juſtice, held, that he was no witneſs, 
becauſe he was anſwerable to the maſter of the ſhip in 
an action for the damages he ſuffered by his ill ma- 
nagement, and conſequently for the damages which 
| ſhould be recovered in this action againſt the defen- 
dant, the ſteering the ſhip being his province, and his 
management therein, the cauſe of damage to the barge, 
2dly, He held, the plaintiff could recover no damages 
for the goods, becauſe the declaration was, 10 general; 
but the particular goods ought to have been mention- 
ed, as in an action on the caſe for burning a houſe of 


goods. Vide Raym. vol. 2. p. 1007. 
5 Rl rinity, 2 Ann. Thorneton v. Bernard. 


In an action of tre/þaſs for taking tus packs of flax, 
and two'patks of hemp, after a verdict it Was moved in 
arreſt of judgment, that this was uncertain, not ſetting 
out the weight or quantity of a pack or bundle. 

Holt, Chief Juſtice. It is well « 
plead the recovery in this action in zar to any other 
action brought for the ſame thing; and if the plaintiff 
ſhould declare on the taking ſo much hemp by weight 
you may aver, that theſe packs or bundles containe 
that weight. In an action of detinue, you may declare 
for a box of writings, without ſetting forth any wri- 
ting in particular, dut if you ſet forth a particular 


writing Which concerns land, as 3 of feoffment, 


then indeed the defendant ſhall not be allowed td wage 
his law. f „Ii ren WIS een 

Per curiam. Let the plaintiff take his judgment. 
Vide Raym. vol. 2. p. 991. ) Ae „ t ede 0 7 


|  Michaelmas, 2 Ann. Anompmousn. 
If a declaration is delivered of Hilary term, and rules 
for pleading given, if the defendant does not plead be- 
fer term, the. plaintiff ma 
ſign judgment for want of a plea; but if the plainti 
in that caſe bas not given rules in Hilary tet m, he 


1 . g 
3 4 f S 2 * 141498 


x / 


if the bail was filed after the 15th, or the bill of Ad. 


————— 


under the head Averment. 


pe 


enough; you may 


terms before he be diſcharged, even on common bail: 


| woollen-draper, not being free of 
| ii 
8 plaintiffs declaration, viz. 


too generally laid, to ſay, er cobr vereby h - was ok 


* 1 


Detlaratton. WR. 


muſt give them in Ea term, before he cab Judge | 
ment. Vide Mod. 2 6. p. 22. — 74 


Michaelmas, 2 Ann. Wiat qui tam v. Ayinid, 12 


It was a declaration of Michaelmas term gener 
which at fr fight is to be intended to be of the fir 
day of the term, and the fact was laid to be on the 

1th day of November after, ſo the action was brought, 
of their own ſhewing, before the cauſe of action aroſe, 

Per curiam. If on examination it appears, that the 
declaration was after the 15th, it ſhall be ſet right, as 


aleſex taken out; and fo it was referred to the maſter 
to examine. They all agreed that it could not be 
amended by any /atute of jeefail;. but if bail was filed 
after the 15th of November, that would be a good war. 
rant for a memorandum of, the day that the declttation 
was of, for none is in cuſtody of the Marſhall, &c. till 
* . nn | 
Note, At laſt all parties agreed to waive execution. 
and go to trial again. Vide 454 Rep. vol. 6. p. 8 


Hilary, 3 Ann: Green, Executor f v. Crane. 


See this caſe fully ſtated in page 31 of this work 
under the head Alon. | * 5 % Ris oth 


Hilary, 3 Ann. Wang ord | Legatee | "2 + Wa 4 
9 far d, Dabu La Kane, AS erm *D In. 


| Powell, J. A perſonal action once ſuſpended, is for 
ever gone. But it is plain the right of action is in the 
executor before probate, and therefore he may releaſe : 
nay he may bring an action, though he cannot go on 
—_ it till he has 1 * 1 ate, under ſeal, to 
produce in court, and muſt declare with a profert, Ce. 
Vide Mod. Rep. vol. 11. p. 38. IS, - irs a 


Zaſter, 3 Ann. Dove v. Smith, 1 ' 

Per curiam. If an attorney is well known, and 
be found, it is not- ſufficient to leave a dectar, . 
him in the office, but it ought to be delivered to him; 
otherwiſe it ſuffices to leave it in the office. Vid Aal. 
Rep, vol. 6. p. 153, De ADEO ST 0 2019992) 2h 
Michaelmas, 3 Anm. Stanyon 4 Davie 
See this caſe fully ſtated in page 153 of this work; 


» TP 
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See this caſe fully ſtated in page 109 of this work 

ly fiated"in page 10g of this work 
under-the had Arbitration id fan 10 217 0. HI 
Kay) TY" 3 | ; # 2 © v6 's 121 C 3 7711 $2 211529077 


* 


\' Per euriam, If a perſon be in the uftodjof the Mar, 
the: way to charge him rhe ha rs Arg 
in term time you muſt file a bill againſt him, and deliver 
2 declaration to the turnkey; upon this he ſhall lie 2 


( haelmas, 3 Am. Tilfden v. Palfriman „ 4 


* 
725 


but if it be in vacation, the plaintiff muſt go the Ir 
Hal's book in the office, and make an y that be 
may remain in cuſtody at ſuit of J. S. But then he muſt 
be in actual cuſtody, and not at liberty; beeauſe then 
be may be arreſted. ' Vide Salt, vol. 7. p. 111. 
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Eaſter, 4 Ann. The 14 or. of MW; cheftes v. 7 : 
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In an action on the caſe for exereiſing ths trade of: 
the guild of mer- 


A _—_— the cuſtom, S. | 
Ihe defendant's council took oafarge bots was 
ook dos exceptions to the 


og 


„ oc x oo 


— 
- 


_— re 


the courſe of the court;/'a many | are 
lion the ſecand term; but that When the declaration is 


% 


' Declaration 2% 


wiſe in a 110 manner "authoriſed according to the nſage of 
th: ſaid city, without ſhewing how that was. 
adly, That the guild of merchants ought to have 


ht this action. Ne TIES: a 
baer hearing council on both ſides, the court gave 


jud ment. 9 


men in Let judgment go for the defendant on 
the exceptions taken to the declaration. Vide Raym. 
vol. 2. p. 1129. EE 8 43 e 
| E after 4 Ann. Anonymous. | 
he court was moved to amend a declaration, which 
Rt carried down to Wincheſter to be tried, but 
ſomething neceſſary being omitted in it, was not tried; 
it not being a record, but only a paper, it was prayed 
that it might be amended on e of coſts; which 
was granted ni/t, &c Abſent Holt, Chief Juſtice, V ide 
Mod. Rep. vol. 1 I. p. 45. 9 


RE 


Michaelmas, 4 Ann. Knight v. Barker. 


action of trover was brought for 400 ends of deal 
1 on not guilty being pleaded, a verdict was 


iven for the plaintiff :: And it was moved in arreſt of 


;ent, that it was uncertain what an end of a board 
por x it ſhould ſhew how many feet or inches there 
were. And after ſevera] motions, judgment was given 
for the plaintiff, becauſe ends of boards ſeem, to be a 


term of art, and are ſufficiently known among work- 


men. Stile 75. I Keb. 34. Walcot v. Tappin. Vide 


Raym. vol. 2 p. 1219. 
| Trinity, | 5 Ann. Anonymous. | 


ram. Although a cauſe has proceeded no far- 

5 i in paper, 2 if the time is out for entering 

it up on the record, this K will not give mo 

on motion, to amend the declaration, on paying colts. 

Let them declare de novo. Vide Mod. Reps vol. 11. 
92. . | 3 
* Trinity, 5 Ann. Bulkley v. Camden. 1 : 


1 


| See this caſe fully ſtated in page 328 of this work, 
under the head OS Ione REES 


Trinity, 7 Willet v. Boſcomb, i RR 

An action of covenant bein Nee heir for 
rent againſt the aſſignee, che plalnd did not ſet forth 
in his declaration, that his father was ſeized of any 
eſtate when he made the demiſe, only generally that he 
deni ß 

The defendant pleaded no arrears due: and a motion 
was made in arre/t of judgment, that the declaration Was 
ill, for not ſhewing a title in his father. 

Per curiam. We fear it is a fatal fault. The matter 
was however nd jhbu ng. 

In Micþaelmas term following this cauſe came on 
again; and Holt, C. J. then aid, ſurely this declaration 
is naught.? the plea ſays . the Tent was not in arrear, 


but the declaration and the verdict ſay, it was; and fo 


2 queſtion is, whether this is not helped by the Very 
ict. 12 31 1801 4 ten as, 20 91 92 2 2 * . 

Pawell, Juſtice, If you intitle yourſelf to the rever- 
ſion, you muſt ſhew that your are heir; but in an 
avawry perhaps you need not, becauſe. in that eaſe if 
you bad no titlè he is a treſpaſſeerr. 

Halt, Chief Juftice. If a leſſor brought debt, that 
perhaps might have been well, beczuſe the action 
there had been on the demiſe, and on the privity of the 
contract; but Where the action is brought on the title, 


there the title muſt be ſnewn. And here the jury have | 
tound a title where no title appears; it will be hard to 


beip tnis cgſe by the verditts/ And it was again ad- 

journed. Hide Mad. Rep. vol. f f. p. 19. 
n 10 Pete FFF : TROLL | 

_ Hichas 
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In this caſe, Holt, Chief Juſtice, declared, that by 
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amended, new rules for pleading muſt be given; for 


[tae plaintiff perhaps muſt thereby be hut to a new de- 


amend his declara- | 


: 


_ 


3 
— — 


, 
: 


— 


| more capable of being incloſed than a rent, Bracton, 


©. 
* 


fence, The plaintiff the ſecond term may amend, 


but not change the venue, though iſſue is not joined, 
nor in any cafe afterwards. For in tranſitory actions 
| the plaintiff has his election to lay his action where 


he pleaſes; therefore he ſhall-not change it; though 
the defendant may, on cauſe ſhewn. Vide Mod. Rep. 


n 


vol, 11. p. 198, 


Michaelmas, 8 Ani Foddrell v. Heathoot. 


In an action of debt for rent, the plaintiff declared, 
for that whereas by a certain indenture made, &c. it is 
mentioned, that the plaintiff did demiſe, c. to the de- 


fendant, &c. the defendant pleaded'an ill plea, to 
which the plaintiff demurred, and afterwards pleaded 


over. | Wen EINE | 
The defendant's council took an exception to the 


declaration, that it is mentioned, was ill in this caſe, 
The plaintiff's council cited 2 Lev. 74. where teſla- 


tum exiſtit, was held well in debt; alſo he ſaid, that 
though it was ill on a ſpecial demurrer, yet it was 


wy by their pleading over, 1 1 
Powell, Juſtice, held the declaration ill; for the de- 
miſe muſt be laid ſo certain, that it may be traverſed. 


He ſaid it had been held well in covenant, becauſe the 
precedents are ſo; and as to the caſe in Lev. debt on 


a charter-party, that is the ſame as covenant, and a 


declaration in treſpaſs by a for that whereas, has al ways 
been held ill. . 


The plaintiff's council ſeeing the opinion of the 


court was againſt them, prayed leave to Hons 3 


which was granted on payment of coſts. 
Rep. vol. 11, p. 255. OR 


Hilary, 3 do | Goodwin . Gedwins 


ide Mod. 


Bee this caſe fully ſtated in page 6 of this work, uns 
der the head Abatem 570 Fr CI ID 198 30 * 


See this caſe fully ſtated in page 38 of this work, 


under the head Actions. 


Hilary, 12 Ann. Johnſon vs Aubam. Error. 
* $ + n * 


* Parker, Chief Juſtice, delivered the reſolution © 
the court to be, that the judgment of the C. B. houl 
er 
Petit judicium de Billa i. & prays judgment of the 3; 
Is 1 No, of e- in . Fl he , 
Hetit ſudicium ae narrattone i. e. prays judoment. af; 
declaration, in mne form of pleadingin . ent ebe 
Demanding. judgment of the dtlatation, is under- 


* 


| Rood to be demanding judgment of the calg in the - 


claration. 7320p Kd Ot | 
The demanding judgment of the 4;/, is as much as 


| to ſay,” ſince the declaration is your caſe, which it is al» 
ave brought a wrong 


_ ſuppoſed to be, you t 
1 « v4 | +. 
In this caſe there being no bill on the file. and 


| 1 erroneous, for every cauſe muſt begin by 
: 


writ or 


| were proper: not petit judichum de Billa, for there was 


. 


none; not udicium de nurratione, for it was not the 


caſe in the declaration, but the want of a bill that wa 
the error. Plie defendant therefore in the origin 2e 


tion ſhould have concluded his ples thus, petit judirium 

fo reſpondere compelli debeat, i. e. prays a 1 
he ought to be compelled to anſwer. See this caſe in p. 

of. this work, under- the head Abatement, | Vide 7 4 


* 


* 


Rep. vol. a 10. P. 211. 


15 Michaelmas, 12 Ann. Jaciſen v. Laveright. Error. 
On a writ of error brought on a judgment in C. B. 
in an action on the caſe for — ſo many acres of 
gs i ee paſturiæ, on g 
pd ure, 6. 13 28 ; 4 55 | "a, 5 
It was urged, that the word commmunia did ſignify, 
not the place, but the right of commoning ; and a 


6. i. e. common of 


right being a thing of an incorporaal nature, was no 


» 
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no abſurdity, as al a 
journad. But afterwards 1 was given for the 


But adjourned. Vi. ide. 


332 


Kh: 2355 and this definition; of the ward Kt given in 
+ 4+ Co 19+ 
re, Juſtice. It is very. hard, that after a verdict 
mould — receive that * N * — 
do. i in comm nce, nay, in 2 parliamen 
and in very good authors ; as in Du Freſue's'Gloſſary« 
Pmwys, Junior, Juſtice, was of the ſame opinion; 


and laid, if the word was not capable of receiving this 
ſenſe, he did not ſee Why it m 


ight not, after a verdicts 

be eſteemed a miſtake of the clerk, inftead of communis. 
He likewiſe thought it might be rejected as /urplu/age ; 
& though. the legal import of the word terra, when: 
Fe, is arable land, yet the word terra, in 


con) adden with other words, will ſignify all ſorts of 


land; as, here acras terra, i. e. acres of land, is con- 
joined with the following words, parcel. paſture terre, 


t. i, e. parcel of paſture. lands, called, &c. and thus 
1 5 Af ins the word communia. Ad- 


Mod. Rap. _ 10. p. 184. 
Michaelmas, 12 Ann, Walter i tam v. Lauphten. 


defendant in error. 


See this caſe fully ſtated in page 65 of this work, 


under the head Amendments 


Michaelmas, 2 Ann. Seſtenn v. Cibber. 


- See this caſe fully ſtated in page 185 of this work, 
under the head Baii- at 


nh, 13 1 Pelnifun v. Farne. Wege 


1 


e, of the executor, 


ded plainly. on ie 

tonnes it > e contract of the executor, be) therefore the 
Aion ſhould have been brought againſt him i in his 
own name. 

Parker, Chief Juſtice. The naming him executor is 
furpluſage, becauſe: it appears on the face} of the re- 
cord, , that the demi Was a 

own account. 
In * the forye ance is the conſideration of this 
becauſe wi dau W no advantage 
Can, be Thaw of this promulſe, Tard ve Ellard, 10 . 3. 
And to this opini | of the court inclined. 
ads Ea. . 


Trinity, 13 Aim. Cole v. Howkins: 


On an 4 mpſit, laintiff declared on a n 
made an Lc 1977 ry 1706, The delendant 
pleaded in bar Gy Aatute dee 
The pia replied; that. the bill was exhibited on 
the 23d day 2 7 f that the caſe = Gap action 
ard. within HFS, K this tho dete 
It was inſiſted for . defends t, that: this — 
non Was a departure from his declaration. Fon t 
in tranſctory actions, time; and place are not materi 
and the jury may, notwit Me the 5 
different time and p place, find for the plaintiff; yet the 
ph Bb ſhall not be at Uibert Ane to vary from, or 
et of I 40 5 H. 7. 28. 3 n 
Al[izes, 22. ph 46. CY Car. 2:8, 


555 el 1, 86, 


which he promised to pay en the 12 day of | ox) 


99 5 - 
by . 


Parker, Chief- | = Rag Time is material, if Tad | 


ſubſequent to the declaration x time is material, if che 
defendant-: 


ey r 


demand againſt him on 


| N, 1 Lev. 110. reported likewiſe in 1 Keble, 566, - 
578. La this doctrine is laid down, that for the 


the Hatute 9 


„„ 


1 . was an n bf e's e3.ceed A 


in the Ee Indies. And on qyer of the deed, it bore 


7 : 5 to the time; time is materi; on the 
tute of limitatio Sy, 

— pe FA matter rte ga dhe 3 pleadings hs plaintiff i in 
His 5 n 1h Fog. bis bill was exhibited ſeven 
years ter the cauſe E ion. 


4 this bei ral demur it Rande by 
Nw Baru: fr Ge 22 N * 


ide 4 is: as. little as b fron is not t 

1 be regarded; (Fare the contra be le of a ou 

to be performed wh om Fort St. George to Great Britains 
wt * 


——ä— — — — 2 


"ory ok a verdict; — | 
uk — — — this is a matter of form, or of ſubſtance, 
1 Senior, Juſtice. Time here is material on 

limitations, not probably to lay it in the 
declaration ſo many years ago, unleſs the fact was fo; 
moſt commonly people lay their cauſe of action at a 
later time than it really was. 

„Iun. J. In travftery aQions, time and place 
muſt be laid for form's fake, as to the defendant and 
jury; for the jury are not bound by it, and the defen- 
dant cannot traverſe it without a pecial juſtification, 
The plaintiff, indeed, in his replication, has verified 
the hos of the defendant». He bas now fixed both the 
boundaries; in his declaration he has ſhewn the time of 


the cauſe of his action; in his replications the time 
that the bill was exhibited. And yet, if inſtead of a 


demurrer, flue had been joined, the jury might have 
found for the plaintiff, if in fact bis cauſe of action 
was within fix years. It is to be conſidered therefore, 
on the ſtatute for the amendment of the law, whether 
this not being a Hecial demurrer, the fault in the 
pleading is not now cured, 
a Chief Juſtice. This may be conſidered 
likewiſe: that notwithſtanding that 3 it does not 
follow, that judgment on this general demurrer be given 
for the plaintiff, becauſe on a verdict for the plaintiff 
it would have been ſo; and for this reaſon, becauſe on 
2 yerdi&. for the plaintiff, a new fact is laid before tho 
COUrF, . VA the cauſe of action did ariſe within 
is hourned, 
Hilary term, 3, Geo, this matter came before 
court again, when 5 arker, C Chief Juſtice, N 2 
reſolution of the court as follows: 
Judgment me be given for the plaiatiff, for this 
being the caſe of a parol promiſe, the day in the decla- 
x is not material; and therefore the plaintiff in his 
1 has e from an immaterial 
$ declaration, w ich would be cured by a vetdict, 
72d is IRE. aided ech a 15 demurrer, by the ſtatute 
ment of the 
ere it more than matter of form, a verdict find- 
ing the promiſe at another-day could never cure it, as 
mes bw ogg it would. 


this - purpoſe; he cited the caſe of Lev. 


plaintiff in his replication, to yary from the time or 
place ebe 1 in order to follow the defen- 
t's Plea, is not a departure. 
Wh id unleſs what ſtrictly peaking i is A Nan ee 
re the 


Ng imes de la ; unlefs the 


en is 1 cubic Kg c time or place 
iafe' TY may follow the de defendant's plea, though it 
a Khim. to anothe ne and place; all that dodrine, 
2 t In ae 5 where time and place ate 
b materi, the * wot . 25 any 145 and 

u to the ground: therefore judgment 

Win dien for the he plain: Vide * * 298, 10. 


Hh "i Je 1 8 
18 fil ee 13 Hon. Parker v. cri. 


It was objeQted to the declaration, that the defendant 
is ſoid in the declaration to continue at Fort St. Gaurge 


date gt ark, St. George 3 and therefore the court, 38 
my pretended, had no juriſdiction, Latch. 4- Lutw- 


— Chief Juſtice.. An aQion in bein Bugland 

a\ deed dv dated in foreign parts, ot elſe the party can 

— * but then, in the declaration a _ 

clans. muſt be alledged for farms fake." : Generally 

ba the 3 on the ozer of it, muſt be ee 
1 80 the declanaten; hut in theſe caſes, from nece 


does i 5 that ferent from Gre 


St. kak i 


U 
8 * 
4 ; | f | PO : C . * N ” 
Deelaratie | 353 
» p po 8 8 * noi | 144 428 me. * 1 1 7 ID * "of iv . Wk ab oe; | . THO | i ; 5 
e Fuer, 2 „ Cn v. Pier. Errof. ] caſe Was, S. by indenture of ſeaſe, demiſed to 4. 
enen ; ; 


This was an action on the ca on ſeveral promiſes, ; 


brought by che plaintiffs 3s afſignees under 4 commil- 


fon of bankruptcy againſt J. S. Te plaintiff had 


+ dzment by default; and a brit of inquiry was executed. 
N. N of er or brought to reverſe this judgment, 
it was inſiſted that the declaration of the plaintiff was 


naught. 


For they declare that the defendant was in- | 


bred to them as aſſignees under a commiſſion of bank- ; 
pry —o' againſt 5 S. in the ſum of 320 J. for ſo much 


noney had wh jef 


the bankrupt. * 


received by the defendant from the 


| | he | 0 * L 
It was acknowledged, mar in 'pleas of bar, which 
may be ſupported by common intendment, this'way of 


pleading might Ru be admitted, and the money be | 
intended the money of the bankrupt ; but not in a 4% 
claration, where the words ſhall ever be taken in the 

ſtrongeſt ſenſe againſt him that pleads them 


uſed to be ſet forth, but of late, a more conciſe way of. 
pleading has been practiſed in actions on the caſe. And 
yet even now, to declare on an indebitatus e for 
goods ſold and.defivered would. be naught on demur- | 
rer. Adjourned. Vide Mod. Rep. pol. 19. p. 331. 


„ 
: * 


7 * 
Py 


A £348 321% 18 2&9 20 eDTEW 927% YI ELD 
 Mighgelmas, 3 Ce. Banneaux v. Plgſend. 
A diclaration, was delivered generally as of the laſt, 


term; and in that declaration it appeared, that the 
cauſe of Aalen dis not 2 rt the middle of that 
term. On a verdict for the plaintiff, it was moved in 
arreſt of judgment, that the declaration being as of the 
term generally muſt have relation to the ff day 

of the term; and conſequently the declaration- will in 
point of law be antecedent to the cauſe of actiorn. 
It was urged by the plaintiff s council, that by en- 
tering a ſpecial memorandum on the record, vix. ſuch a 
day of the term, which would not contradict, but ex- 
plain the record, this motion would fall to the ground ; 
and that this might be done without moving the 
Court. ih ; 1 9 4 4 r E e 


opinion, that the plaintiff might enter this nemorumdum 
of courſe, and without leave, and the rather, becauſe 
here. was no deceit, as to the defendant; for he very 
well knew he was not arreſted, nor bail put in, till the 
middle of the term; and conſequently, that this deela-' 
ration could not be as of the firlt: da "of the term. 
_ Eyre, Juſtice, was of opinion, that the ſpecial 19. 
anorandum ought to be entered, but that the proper 


19 15 
* , 1 


n which, to end the diſpute, the court was moved 
for leave, which was accordingly granted. Vide Mod. 
Rep ? vol. 10. p, 34% POSTERS A b net en TY 


' Bafter, 5 Geo. Rudge V. Oun. 

", 76M n 8 ie 

In an action of | battery, there was two counts, the 
firſt Was: good, the | ſecond was with a cumque etiam 1 
and intire — were given, for which the judgm ent 
was arreſted e een 


» / 2 | | A, k 
CC 12 


<4 „ © -% © Z 2 ; 143 * 5 1 

3 ? P $ "# , a 5 7 7 - 9 z wat 2 ” ps my 1 89 * ot, ; 7 
H.. 1 IF} 33 34 47 1, Wing WY F. Palo ie 
chaelmas, . Windham v. Pa raus. 
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In an action on the ſtatute againſt removing goods 
on an execution till a year's rent is paid, the declaration 
tated, that by a ſtatute made in a parliament held the 
8th day of July, 8 Ann, it was enacted, c. whereas 
the parliament began the Bth day of Fuly, 7 Ann, but was 
continued by Prorogariop s beyond the 8ch of Ann: it 
was agreed, if it, went no fartherat would be naught, 
as 18 2 Cro, 111, but concluding contrary to the form of 
the Aatute in that _ caſe. made and provided, ': it is well 
enough, and. pot tied up by. the Words according to the 
form of the 7 | 
op. Pride Fre pe Ee 


£ 


Y 4 
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Hilary, 8. Ga. Atkinſon, Executrix, e., v. Co.. 3 „e | 
"8 | | 85 By articles made between the plaintiff and the 


enn $07 En 1 
88 25 error. brought on ent given at 
| To 3 4 


ur ham, in an action of covenant; the 


0 * * 
enn 
* 


1 
Formerly, in actions of debt, the whole agreement 


| 


. 


_y 


ing rent, and per formin 


nanted with the ſaid Atkinſon to 7 and ke 
covenants in the 0 leaſe, to he kept and per 


the ſaid Atkinſon, his executors," &. or aſſigns. © 


plaintiff) executrix, died, 


leaſe on his 
that if it was not ſigned and ſealed by him, then it was 


not his deed ; it is true, it being executed by S. it had 


all the effential qualities of a-deed, but it does not fol- 
low from thence that it was the deed of the teſtator, 


by a @venant telative to ſuch deed. 


tion ſhe had ſet forth, that by an indenture made 


him on his part; and therefore ſhe need not ſet for 
all the circumſtances of ſigning, ſealing, and deliver- 
ing, becauſe her allodgingBat it was made between the 
parties aforeſaid implies all the reſ. 
Her curiam. The ſubſtanpe of the objeRion is, that 
the plaintiff has not ſet forth in her declaration, that the 


-- D-. 


his part, or that it was his deed ; for if it was not, 


| nants therein contained; but the plaintiff has alledged, 
that it was an indenture made. betzween the parties afore- 
' 2 likewiſe, ſigned the deed, and ſo it became 
the deed of both parties, for where an indenture is 
made between two parties, that muſt be implied, and 
the other circumſtances of ſealing and delivering it as 
his deed, need not be ſet forth; therefore the judg- 
ment was affirmed. Vide Med. Rep. vel. 8. p. $$. ba 


,,, ee Eres 
. Parker, Chief Juſtice, and Pratt, Juſtice, . were of ˙* 1 „ v. Jac 8 


On a turit error brought on a judgment in C. B. 
the caſe- was; the plaintiff, who was executor of a 


ment for the plaintiff in the C. B. and a writ'sf error 
brought in this court; the errur aſſigned was, chat the 

plaintiff in his declaration did not ſet forth that the 

drawer had notice of the indorſement, nor alledge any 


— 


the judgment was affirmed on the authority of the caſe, 
and on the reaſon of the thing; for the defendant by 
his demurrer admits, that in conſideration of the pre- 
miſes, vix. the defendant's making the indorſable note, 
and the indorfing it to the plaintiff, the defendant aſ- 
ſumed to pay the money according to the tenor of the 
note. Midi Mad. Rep. vol. i 95 10 HPP 2. 
Be © Se 12 876 fr C37: 5d We SOLON IH fi 
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ſ See this cafe fully ſtated in page 186 of this work, 
under the head Bail. Bndun . 
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Hilary, 10 Geo. The King v. Colvin. 

under the head Attachment, 

|» ,, « Zafter, 10 G. Burger v. Bracher, 


"defendant for à horſe Nn 


e e match, it was agreed, that 
the plaintiff ſhould ride without whip. or ict, or 


| 


ether weapons, m_—_ boots and ſpurs; and in an ac- 
. - 4 IN 


tion 


* 


kinſon the teſtator, for a certain term of years, render- 
other things therein men- 
tioned ; and afterwards Aitinſon made an undet-leaſe 
of the premiſes to the defendant, who therein cove- 
all tbe 
Afterwards: Atkinſon having made his wife (the now 
t was aſſigned for error, 
that the plaintiff in her declaration had not ſet forth, 
that Aikinſan, her teſtator; did execute the original 
purt. And the defendant's council argued, 


and by conſequence the defendant; ſhall not be bound 
It was argued for the plaintiff, that by her declara- 
F an between 
| tht parties aforeſaid, Atkinſon did covenant, &c. Now, 
. theſe words imply that the indenture 3 | 


original indenture was ſigned and ſealed by Athrnſon on 


then the defendant is not bound to perform the cb 


ſecond indorſee of a promiſory note, brought an ac- 
tion a ainſt the indorſor for default of payment hy 
the indorſor, and after demurrer to the declaration, judg- 


demand or default in the drawer. But not allowed; it 


being the conſtant form, and matter of evidence; and 


7 74 rente F 
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40 See this caſe fully ſtated in ape” 24 of this wo ww 
under the head Covenant. Ines | ns 
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„ 
tion of covenant brought 0n-theſe articles, the plain- 
tig fe nn in x7 that he mounted the 
horſe without br and flick, er other 


e and did 
ride in form aforeſaid 3:00. the general illue, the plain 
tiff had a verdi; and now it was moved; in arri 1of .. 
judgment, that this declaration-was not purſuant to the 
articles of Deng for that he 8 ride. withoxt 
whip or ich, or other weapons, in the diunctł | 
the ee is without whip and flick, &c, in the en- 
jundtiue. yr is ot rafts CRIT ii, 
yh Ber curiam- If the terms of the enger not 
tiff could not have 


” 


been proved at the trial, the plain 


hadi a verdict; ſo it muſt be intended, that the agreement 


was ſufficiently proved 3 and there are ſeveral caſes 
wherein it has been adjudged, that where. $ may 
be taken in a double ſenſe, the court, after a verdict, 
will always conſtrue them in that ſenſe which may 
fyupport the verdict; now here the jury found, that 
the plaintiff did ride | without whip: and flicks or other 
weapons, in which the disjunctiveſor in che latteł part 
of the ſentence, qualifies, the coniungtive and, and diſ- 
joins that copulative ; ſo that it all be taken in the 
disjunctive e 


. 
- + 3 
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wait 36 acemi 
5 nn 
Webſter v. Gearing. 
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Eaſter, 10 Geo. | 
See this caſe fully ſtated in page 168 of this work? 
cis Hh Na e HOT eee 


4 a 
191 140 


A 2 | yok at gram 14 Jen} 10 1 EC 
' Michaelmas, 10 Geo. Ling and Wife v. Baſmghan.” 


See this caſe fully ſtated in page 214 of this work, 
under the head Baron and Emm. 
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EZaſter, 11 Geo. Pbillibroum v. Ryland. 
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- See this caſe fully ſtated in page 40 of this work, 
under the head Afi oo 
| C 718 8 
+ BFafter, 11 Geo. Kent v. Kerry, Exror. 
In an action of deter in C. B. wherein the plaintiff. 
declarad for ber dower in three meſſuages, and 5 
ments, c. the tenant confeſſed the action, on which 
judgment was given to recover her dawer and da- 
mages: a writ 
the following errors afligned. 
iſt, That the word tenement 


poſſeſſion of it; and that by the concurrent au- 


liver 8 . 
will not lis for a te- 


thorities in the books, an gjei 


nement, for the reaſon before mentioned, neither can a 


fine be evied of it. 5 


2dly, The plaintiff did not ſet forth, that her hwſ-: aver ' word & 
band died ſeized, for which reaſon no damages can again, viz. and alſa complains of him that, &c, which 


be recovered by the //ainte ; and yet the ſheriff has exe- 
cuted a uit of inquiry 
the writ of habere facias ſeiſnam has 
plaintiff ſeiſin of ſuch an houſe, &c. or ſo much thereof 
as is worth 100. per annum, Which is void for the un- 
certainty. | 84 

Per curiam. Here is a demand made of a ſpeciſi 


ſheriff; the confeſſion cannot aid the uncertainty. 
The word tenement is uncertain ; the declaration cannot 
be maintained. The judgment therefore mult be re- 
verſed, Fade Mod. Rep. vals J. p. 35 ly 
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Eafter, 11 Geo. Burland v. Tyler. _ 
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under head Ba © % 1 a4 ap os Hh 
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Eaſter, 14 Geo," Wn. Stapleton. - Sholburne v. 
Mai, ot eee een eis, vel 
See this caſe fully Rated" in page 16 of 
under the head Acrardl. | 
117. 1 K * 
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ON Ks In this caſe it was ruled by, the court, 


a declaration in the 0 


de 


en given for 1 i ded Ve ta 
M4 I. The defendant was arreſted, and no declaration be. 
] ing filed againſt him within two terms after the arreſt, 
' | he' procured a'/uperſedeas, and was diſcharged, and im- 
_ | mediately afterwards he was arreſted again b 


* q 
F 


three tene- 


of error, was brought im this court, and 


was of ſuch an unger- 
tain ſignification in law, that the ſheriff: could not de- 


of damages, and by virtue of 
delivered to che 


thing, which is to be recovered and aſſigned by the 


* 
this work, | 
l 
4 SS JR 
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Eaſter, 11 Ge. William: Maddexs and Re Godfrey v. 
FCC A mW | 
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| Fee this caſe fy ll ſtated in page 336 of this work, 

* | ; N th | ; , OE ' Dn 1 , 2 8 3 | | 122 . \ 

; under ne head A Mee innen 4 
1 5 Na. Ti : 


w/e 


HA + Trintty 21 (Geo, . Beach Vs Hobbs. & 64 ; 
that to ewe 
e office before the -/oign day of = 
term, is a complezt delivery thereof, it notice. is given 
to the attorney on the other ſide in writing, and he 
| ade to pay for the copy; but all attornies ought to 

iver a copy of the declaration to the defendapt's at- 
tornies, where they are known, and willing to pay for 
it; but if not known or refuling to pay for it, then it 
muſt be filed in the office before the 4/o:;gn day. of the 
term, and the, attorney fox the defendant muſt have 
notice of it before the otherwiſe he ſhall 


elſoign day, 
have an imparlance of courſe. Vide Mad, Reps vol. 8. 
ae e ods jo 4 0 ee 


| 
* * , 
* . 
: —» Fo £4 3 wh 8 
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5 2 \ A capias 
out of the C. B. at the ſuit of the fan plc fr, nd 
for the ſame cauſe of action; ang on a motion to diſ- 
; charge theſe proceedings, becauſe irregular, 
Thbe court was of another 8 that the defen- 
damit had a right to fuperfede the action, becauſe no 
declarution was filed againſt him in time, and as he ha 

a fixht to ſuperſede the action, certainly che Haintiff 
| muſt have liberty to procced in another; for his debt 
is not Toft for want of deelaring in time „vet oh 
that action is gone and therefore, a new ation way 


be brought. Vide Mod. Rep. vol. B. p. 306; 
Hum, rs G. 


ei nn dee It rs TS] 
4 Vs {14 ; l 


Dabu v. Num, 

Jo an Gion of uh dle plaintiff deluxe, Er that 
\ whereas the defendant on ſuch a day broke and JO 
his houſe, . and affofor that ubereas, the 3 
: terwards. on ſuch a day, with force andi arms; enteted his 
| Sas dar Nene not guilty pleadedy a verdict was found 
given ſever ally, 


' 
f 
' 


| 
| 
| 
| 
1 
far the plaintiff, but damages were 
| fag 1d. on the firſt fact, and 4 . for the ſec 
It was now moved ift af rH of judgnent; hat taking 
tbe damages fev „would not help the fault 
declaration ; for the, that whereas, went through the 
whole declaration, and ſo no fact was poſitively- alleg - 
ed, which is ill-in-#r2/paſ6; and has been often 10 3d- 
f judged. 1 Nol. Reb. 55. elbe | : nr e 5.54 C47 ws Ny wo ht 
Pier curiam. The word alſo cannot bring thefecond fat 
into the that whereas, but ſhould be took to be a poſitive 
averment, as if the word, complains. had been repeated 


2 ** 


„ 


certainly had been good ; and therefore the plaintiff had 
ine e for the damages found for the fecond fact; 
aid the court declared, they would be bound by what 
had been already often determined ; but they would be 
very cautious o 5 this exception after a ver- 


dict, further than it bad been carried before. | ide 


L 
* 
. 
5 


| . 

oro ene ieee ee neee 
inen e, , gg why bs broks e 

the ſaid plaintiff; t - 

of the declara- 


— —— * 


| 
king frur fouls, generally, and the defe juſtified 
| as here, "aid eas held Se 5 plea made 5.4 
: ranon good; art or the 1ame. » Dr. . 
bene : . de Fut 


Ni n eie AG enen Ain 
. Micbanlnas, 


tion the judgment was arreſted for the uncertainty. in 


the defendant, ſold to be defendant, c. and 


But the council for the plaintiff in * the court, 
that the defendant Ly Be on 


| | 
; 
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12 Ce. arti v. Engin. 
Mia; Wa on Joe . tod general, the words being one pareel of- dee 


jon; of tre for breaking the plaintiff? 4 
ee rope ar goods: and, chattels \ of 
the plaintitt, there found, a verdict was given for the 
plaintiff, and intire damages! aſſeſſed ; and on mo- 


the declaration, in not ſpecifying what the goods were, 
ſo that this recovery could not be pleaded. in bar of 
another action brought for the ſame goods. Vid | 

vol. 2. p. _ 


PR... 
dees d n „2 a 2 * 


Hilary, 13 Geo: Radl V. Rache 8 


758 a motion in e of Judgments it was deld dl 


enough in trober>to declare for a: prece 4 tepre, without 
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ſaying how 1 yards it contai ber 1 0 
vol. 1 pr Ni nn nee 3 | BY . 5 
L 22144 4s n J4 ” . Az 01 LIK 
Hilo y 113 Geo, a 17 v. She, * 1 4, 


On a writ = error brou nt on a judgment in Py 
ment in C,-B\-after a verdict, and igtire damages given, 
the plainti in error by his council, offered ſeveral ex- 
ceptions to the declaration for the uncertain) deſeriptivn 
of the premiſes therein ſet forth. 

GE hearing council on both ſides on this: writ. 7 


. Chief Juſtice, held, premiſes Cowhijch 
the plaintiff I, in his declaration in ejement ſhould 
be ſq certainly ſtated, that the ſheriff may know how, 
and in what manner, to give poſſeſſion on a judgment 
of the ſame premiſes: ++ But in this cauſe, the excep- 
tions taken to the declaration; were oyer-ruled on the 
authority of ſeveral caſes in point. And therefore the 
court affirmed the ee " 1 n 9 Rows 
v0. 2. p. 1470. 0.54. Das  FAR0 3163 13 373 WRATH) $ID 

is Halib 2d &. s 


Aae 13 Ga" Short. J, Non 


4 


«On: an indebs aſſump. for 100 kf for FEET 6 
chandizes and things. by the plaintiff; at-the requet of 


I \ 


tum meruit laid in the ſame manner, the defendant ro 
murred to the declaration, and the plaintiff joined in 
demurrer. The cauſe coming on in the paper the gth 
of November;, no council appeared for the; defendant; 
whereon the council for the 2 prayed judgment, 
alledging it was only a demùrter for delays But the | 
court objected, that the word: tbingi was a very uncer- 
tain word, for it might be for. rent, or money due on 
a bond, Sc. for which an indeb. - 78 would not lie. 


defend 10 

judgment was given for the plaintiff. -_ | 
Note, This Was only an inteflocutory. Wee 5 

9 e en 215 ee 


Nn 140 1 A 

Hilary, = Gee. 5 70 - Whine v. Gelen. . Eger. ba 
on a torit Gene brought on 3. gere in CB. 
in trover, for a parcel of diamonds, the plaintiff i in 


error's council would haye diſtin A this from the 
caſe of Bottomley v. Harriſon, which was©traver; for. a 


A — 4 — — — — — 


that was taken as a bundle of ſeveral 1 s not ealy to 
be ſeparated, whereas each diamond was kf iſtinct: and 

it ought to Have been brought for ſo many diamonds. 
But the court thought there was no di erehce, and 


— 


affirmed the judgment, which afterwards on error in L, 
which ought'to be anda and 


parliament, was likewiſe” affirmed, the ebe de- 10 
W to argue it. Hu. Sera. vol. 2. P. 47. 4 


Tri 7 „ Matthews v. Spicer. * 75 ; 


See this caſe fully ftated in page 341 of this work, | - 
under the head Day Date, Se, TY | 


, ry 54 is TP 
WP; 


Triniy, 2 Ge. 4 en V. Eni. "Error. | 


On a writ of err on a jud t 
fault in 8 B. N b 4 a * by vhs, 


parcels of goods, it vin objected, that the” ae 7 
3 jd 


— — — 
rr 


4 Tt geet 
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Forteſeue, 5. 377 n 


Vol. 2. p. $09. 


treſs is e lawf 9g; e, tort com 
rels 


.- Wi 


were intire; and a8 to ade parcel of the goods, it was 


wrappers and cords. 

The council on the other ide argued, that of. late 
years more LIE © expreſſions had been allowed; and 
cited the eaſe of Harifort v. Jonet, 13 M. 3. irever, 25 


| ſeventy-two ounces of cloves, mace, and nutmeg 


and adjudged to be ſufficient, though the rann at 
quantities of each were, not ſpeciked.. 
Her curiam. We are not 1 5 fri, as formedy.: 2.4 


Rack, of hay, a Ares books, which was. Ee. | 


have been held well; this may be taken to be a bun- 

2 * the lied has 2 all the ſeveral 
of goods of which it confiſted. In 2 Side 175. 

—4 is à caſe cited of two packs of Iineg- cloth, 

. $, and held certain enough; which is more 

pony than this caſe: and the caſe cited of the . 

ts of ſpices goes as far ag this; and therefor 
all the caſes are not to be reconeiled, yet OE 


are caſes which will make this good, we ate of armen 


to hald it wells. and {wh the n MENS 

4 Geo: 2. Bgaflegrave Vs"; Thompſon [1 
2 ad pieces of ſquate timber, was: 2 
on 3 an the 3 ä Wu een 
vol. a. p. Gn „ 918) e nt 


4 90 1912 wy 


Thing 0 3 Gn, 2% e , "Ker | 


"Os a writ. of error brought 2 75 


in an action of fre * 1 — it 
that the defendant, with fores.amd arms, entered, And 
broke his houſe, and that * 7 in the plain? 
hs ang | houſe, 2 at th farce and ering an i; 
bath. bo ok an exceſſive Ae —.— toſthe valve of 
for a rent of 30.5, 10 the. e, &. Tho plains 

iff * had 4 judgment by amy and. — on the in: 
auf verally; and ds releaſed the damages found on 
the ſecond cou 


ta 
Raymond, Ch er Fable. The entry to make the d; 2 
Dy 


the Vecenedel of the 5 if this action 


lie, it would G the party a rrolpather rom the beg un. 

ning, which he cannot be in this caſe, Which Ae 
from the abuſe of an authoffty given by law, as in the 
Caſe of the fix carpenters : 


diſtreſs cannot be intended to have bee n laid in aggra- 
vation of damages; but the action was originally in- 
tended and brought for that only; if this ſhould, be 


taken as an aggravation of damagès, a manife eon 
venience would follow, for the jury may conſider it in 


treſpaſs ; and yet I think judgment in treſpaſs baht > bs 
6 to an ion on the caſe, "afterward "Bron 


he party for this tort for it would not ap 20 N by 72 


8 that it was conſidered in the Ne the 
Ju n the porn caſe,” part of the act is Ja 1960 
age and N nolds, Juſtices, concurred with the Chief 
Tuftice; ; but Probyn, Juſtice, doubting, the matter was 
Ar however, in Michatlmas term following, 
the 1 was reverſed. 2 en P. 85. 


e ih 8 24133 5 41 1845 


pray 3 8 2. 8 V. Cin, ate kf, 170 
Is andthe of aſſault and" battery there was a guad 


V4 
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j 
parcel of packeloths, wrappers, and cords, becauſe . in the declarations 


Per aurian. I his is belbeg by the writ; which runs, 


| wherefore . he did the ; treſpa TY which. is affir wa⸗ 


f tive. 


Furteſtus, Juſtice. The ſtile of the writ,” which is ta- 
ther interrogatory, cannot help the ſtile of the count, 


Vide e 15 . e non 


1 ee, e 2% me buen . 


7.34 2 


inn 1 


In an action of treſpaſs for meſue profits, the E 
tion was for an entry into me 101 es or tenements, and on 
| error brought it was object r the uncertainty; and 

caſe cited, where it had been held ill in iectmenti. To 
| which it wðwas anſwered, and reſolved by the court, that 
there was a very effential difference; becauſe in e- 
6 of What the ſheriff © is to deli- 


taking of the exceſſive 
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Vids Caſes Temp. Lord Hardiv. p. 129. 


” i 


ver the poſſeſſion : ſo the : defendant in r made 


an exception to the writ of error, which was quaſh- 


* 


14 „% * - 


ed, being returnable before judgment. Fade. Stra. voi. 
trees 167 55399 97; to Hanns af 


y 5 $4 
. ® * 
3 HR 7 
177 . 0 ; 


fic 784d Eg anofiongty TS ͤ £10%y 

. r 7 oe SS. ry * * © COT ur 
Micbaclmas, 4 Gio. 2. He ligrave of Haſlegrave v. 
3 Oe nei. f N | Tho on. N 8 8 1 ; J Error. 


1 11 
4 141 


On a writ of error brought on a judgment in C. B. 


where the plaintiff declared in treſpaſs, "quare clauſum 


fregit at D. and goods and thattels, viz. fifty peices mate- 
Hy ay anglice, ſquare tim ber, 15 found, took, 
and carried away, See, the plaintiff had | judgment. by 


default, and a writ of 'inquiry was executed: the error 


infiſted on was, that maieria quadrata was no proper 
Latin word for timber; and then damages being aſ- 
ſeſſed for that timber, as well as for the 2r9/þfs intirely, 
the judgment is erroneous. s. 

Raymond, Chief Juſtice. ' Where there is a proper 
Latin word it muſt be made uſe of, for the party is not 
at liberty to coin: and the whole court ſeemed to 
think that the conſequence muſt be to reverſe the judg- 


ment: but the caſe coming another day before the 


court; the Chief Juſtice ſaid, it was good elaſſical La- 


tin for ſquare timber, and ſo uſed in Pliny, and in 


Cæſar's Commentaries. ; 
Another exception was taken to the declaration, be- 


cauſe the nature of the timber ſhould have been ſet out, 
that the defendant might know how to make his de- 


fence at the trial, 2 Vent. 262. and that it was with- 
in the reaſon of Playters caſe. 
mond, Chief Juſtice, ſaid, the principal caſe dif- 
fered from that in 2 Vent. becauſe the number was 
there expreſſed; for there the declaration was, divers 
ieces, which is quite contrary; and that ſeveral] caſes 
nce Playter's have gone contrary to it: therefore the 
judgment was affirmed. Vid: Fitz-Gibbons, p. 161, 


 _ , Michaelmas, 7 Geo. 2. Horton v. Kilmore. 


_ 


under the head Actions. 
Zaſter, 8 Ges. 2. Bern and Wife v. Mattaire. | 


See this caſe fully ſtated in page 216 of this work, 
under the head Baron and Feme 


See this caſe fully ſtated in page 44 of this works 


Trinity, Geo. 2. Wilkins v. Perry and Salter, Sheriffs 
On an action of debt for an eſcape, the court was 


moved for the defendant, that the plaintiff might be | 
obliged to ſtrike out one of the counts in the declara- | 


tion; for that they were exactly the ſame : there were 
two counts: one laid that at the time of the delivery 
of a declaration, the perſon who eſcaped was a prifoner 
in the cuſtody of the ſheriffs; and the other laid it, that 
the ſheriffs had arreſted H. the perſon who eſcaped by 
his body. The inconvenience to the defendants was, 
that they muſt prove in this caſe two re-captions, on 
freſh purſuit. oy AY = 

The court would not oblige the plaintiff to ſtrike 
out one of the connts, but diſcharged the rule. 


_ * Lee, Juſtice, I do not apprehend the court ever 


* 6 SIE 32% 


ſtrikes out counts, unleſs they appear to 
Lord Hardwicke, As you have obtained time. to 
plead on this declaration, without applying to the court- 
to have it ſtruck out, or referred to the maſter, 7 


is the uſual way, I think the rule muſt be diſcharged; 


and though I cannot ſee what evidence can be produ- 


ced to prove one of the counts, which will not equally 

rove the other, yet it may be pretty hard to reſtrain 
the plaintiff from laying. his caſe in his own'way, when 
it does not appear that he intends to be vexatious. 


Ty, oy 
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* 240 * 
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Trinity, 8 Geo. 2. Stacey v. Sutton« : The ſame v. 
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| 'T . BER oy yp, 13 a 
0 The plaintiff recoveted ſome lands in cje#ment, and 
brought ſeveral actions l int the e ee 
=; ts Were oecupiets * a | PUIC 3 the - 3 and. were 
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plaintiff now is not irregular. 


plaintiff, and was to de taken as part of the. 


; vole 2, p. 1023. 


bye; and to 


ſome little ſums in arrear; he brought ſeveral actions 
of tr paſs ſor the meſne profits z the council for the de- 
fendints moved that theſe actions might be conſolidated, 
But the eourt refuſed to do it, and ſaid they e 


not oblige the plaintiff to join them. But if ſeveral 


actions of treſpaſs are brought for one and the ſame 
cauſe againſt the ſame defendant, the edurt will order 
the plaintiff to join all his actions in one, if it may be 


DU 


Hilary, 9 Gee. 2. Wallis v. Smith. 


Per curiam. Where common bail” is. filed by the | 


plaintiff's attorney, according to act of \ parliament, 


that is not ſuch a general bringing the defendant into 
court, as to warrant deliwering a (declaration by the 
revent miſtakes, it would. be proper to 
add to the bail- piece, that it was filed by the plaintiff 
purſuant to act of, parliament. .. /ide.Strangez vol. 2. 
p. 1027, Caſes Temp. Lord Hardw. p. 207, | 
Danler, 9 Geo. a. Morgan v. Duckup, 
On an application to ſet aſide the proceedings for 
irregularity, no notice being ſubſcribed to the copy of 
the proceſs ſerved; #90 0 i hf. urs nn 
It was ſhewn for cauſe, that the defendant's attor« 
ney, vix. one Who had been generally. concerned for 
him, had taken the declaration out ot the office,” and 
paid for it, and the plaintiff had received the money, 
which it was argued, was a waiver of the jrregularity; 
as in the caſe of Buren v. Carter, | Trinity, 3 Geo. 2. 
where the irregularity complained of was, that the 
defendant was in London charged with a bili of Mid. 
dleſex, and on ſhewing that the defendant had taken a 
declaration out of the office, and paid for it, the irte- 
gularity was held to be diſcharged. 8 
Lord Hardwicke.: I do not remember the caſe cited, 
but it ſeems very reaſonable, for it is like what the 
court does when no common bail has been filed ſor the 
defendant, they will make the action good notwith- 
ſtanding, if the defendant has taken a declaration from 
the office, and paid for it; and therefote I think the 


Prolyn, Juſtice. The defendant; has notice by ſer- 
vice ot the proceſs, and ſhould have complained then 
of the irregularity; but now this. is a-waiver of the 
miſtake made in ſerving the proceſ CGG. 
Per curiam. The rule muſt be diſcharged. 
Caſes Tempe Lord Hur diu. p. 2424. 
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Michaelmas, 9 Ges. 2. | Franklyn v. Reeves. 
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„ 1 
On a writ of error bro 
C. B. in an action of tre 


ught on a judgment in the 
e where after recital.of the 


_ writ, the plaintiff declared for taking and carrying 


away ſeveral loads of dung and ſoil, without fayins 


of bim the ſaid Plaintiff's this. was objected, and hel 
that it was ſuch a defe 
could not be - aided by t 


TT of title in the count, as 
ot be aided by the verdict which aids not 2 
a defective title, but only a title defectively ſet 


fortn. 


But though the count was held ill, yet the court 


9 


thought it might be good by the recital of the writs 


which had ſhewn them to be the dung and ſoil of the 


tion, according to the caſes in Crs. Face 530, - 1 Side 
150. 187. Keb, 699. 77. Lat: 9 


482 i » LEW 15 =" 
219. And though it was agreed t ers Ties 2 


ginal (which otherwiſe, they would have ſent for 
up by certzarart) yet as th aided dy: 


T1671 Jet 8 te. want of thay, nas: 
the verdict, the judgment was affirmed. ide Strange, 
FEST # wk _ * 
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- 240 Alary, 16 Geo. Kc; Ahnot v. Bridge & al. 2 
* 1 hs. | ; 
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479 a D ASS” re 
In this caſe two declarations were delivered at the 
ſuit of the ſame plaintiff againſt the ſame deſendants, 
one of them for a right of a way from one part of a 
925 9,006. part of a town, and the other Was for ano- 
ther way, from the cloſe to.angther part of ie un: 
6,court. affuled e Wies ahams dee, 

| _ ; ; 2 ; 


A, 


— 


FE.z 


to- 


the plaintiff may dy. ds as to one, and not ut 


: und in the ce of Smith v. Crabb, ab 
1 2 ſince the court refuſed to conſolidate 


rat declarations' in ejectment for the 1325 reaſon. 8 
Stranges 9 . pe 1178. Oren "A 


0 * e Wir, 4. of th oY 
Hilary, 30 * Compaz V. Paſo. 


' See this caſe: fully tated in * yoo of this works | 
under the head A * 


Faſter, 30 Gee. 2. 2 Ae ence, 5 ef; v. 5 || | 


On a demutrer brought. to a == gg wag on a bail- 
bond, the defendant's council togk the following, | 
hat 


* 


tion to the declaration, dix. the declaration 
—_ to have particularly ſet forth, ** That the debt 
« was ſworn to be by the plaintiff, and that the ſum 


4e ſworn to be due, and for which the defendant was | 


was marked on the writ,” for be 
out ſhewing that, here was no ſuf- 


to arreſt the defendant ; and conſe- 
quently the bail- bond is ook od, ſince flat. 12 Geo. 
cap. 29. but void, nor ig i ith << that the debt was b 
<« to the amount of 104, nor is the ſum due ſworn to, 
&« or the writ marked,” all which are eſſentially requi- 
ſite by Hat. 12. Geo. cap. 20. fecł. 1 G22 

e e. council on both lides, the court gave : 


« holden to bail 
alledged, that 'withou 
cient authorit 


— -_ * * = 


* Yord 1 Mansfield. This has not. 528 thought neceſſary | 
ob be ſet forth till this time, ever fince the making of 

12 Ges. nor does it, on ee the act, de to 
bs an efſential requiſite Fo a the validity © bail- 
bond, nor in the wry 0 x condition Ate, to it: 
but on the contrary, the lat. 12 Ce. appears to be 
only directory to the ſheriff ; ſo that though the ſheriff | 
may be himſelf anſerable. for ſuch an omiſſion, | * | 
the bond 1s nor void. 

Deniſon and Foſter, J aſtices, gave their / 
bs on this queſtion, and concurred with Chief | | 
uſlict.” * 
Per curtam. Let jodgmani 8⁰ en the de id 


Bur. vol. 1. P. 331. 


Aicbaelras, 30 Geo. 2. Shadvuelly Ein v. are. 2% 


A ueſtion came before. the cou rt on the conſtrac- 
Fg. of the 9597 . rule, 4/3... T bat on a proceſs re- 
turnable the fir? or ſc Joerg, return of. a, terms ya; Ba- 

tiff may. (in certain 55 deljves a 5 Bene 
A at ile return oß the-procels, with n * for | 
the de 58 to peg, — 5 eight days — ig Fred 

lars A 8 . ry” not 4 
Withm & 5 after, 
18 1; ad pi firſt filed A: cont bail for ſuch 
accproing tig the chen — {kar peevent- 
lous and vexations;arefts): may ſign judgmen 
for ane wy plea, a r eto plead being ke. dal Jar 
entered. 


The. caſe was, 
was made 5 rdaꝝ the 15th 0. Vent | 
er; (the F ee % he 1 ration with notice, 

* to pleaq i Das filed in the offices, an 
Monday 11 241 bo ovember. And on the defendant's 
not pleading; within eight dent, nhr euen þelare ithe 
time © ERAS. the judgment: che plaintiff on the 

| ects ee Al ; 2OMunon 

280 ( rule to plead having 

Jude went an the: Naw 

Zer ir informed the Senne lab he thouiht the 
s igning the judgment was irregular, far that 
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The ma) 
plaintiff's 
when the 2 N Naw 405 _ the plaintiff 


Wght to proc | 
After DSS: ho 8 gun 2 — on "is | 
$8. port | 


queſtion, the couft great 8 | 


Lord beyng - 
t See on 8 — tt 2 
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Fo ger, Iuſtice. The whole objeAion 3 in this eaſe - 
is; the "lofi has not proceeded with ſo much ſpeed 
as "ho might have done, he might have goed bis judg- 
ment or the 25th of November, the defendant might 
have filed common bail hicfelf,” if he thought proper, 
and then he might have had a freſh rule to plead. 
Per turiam. Let the rule of reference to the maſter 
for E in this cauſe be Pe Vide _ | 
val, f. p. 56 


Ning, 30 & 31 Geo. t 2. Harvi v. Huntbach. 


Fee this caſe oy ated 3 in age 6 of thi wack 
under the head Aelionn. 5 N ot : 


Mi chaelmas, 32 Geo. 2. * and Others v. a Sie 


Ses this caſe fully ſtated in page 239. of this work, | 
wer the head Bills of TOs "oe. : 


Hilary 33 85 2. cal. v. Gardiner. 


"Kev this cole fally ated ia page 337 of this work, 
| under the head Damages. © Pay . 


Trinity, i Ge. 3. Sarah Nt ichlefon v. Stephen Crofts 


The queſtion before the court on the maſter's re- 
port in this eauſe was, Whether there were, or were 
2 counts Inſerted in the declaration, than were 

ry. 

It was a declaration on a policy of inſhragcs conſilt⸗ 
ing of ſeven counts. 

1it,' For a: total loſs on a poliey ſubſcribed d by the 
plaintiff himſelf.” © | 

"_ For an average lo | 

ly; For 67. per cent. to be ſeturned. 

he 4th, th and 6th counts were xa the "yg 
as — 1ſt, zd and 3d, with this aüferenee that theſe 
three laſt counts, alledged the policy to have been ſub- 
ſcribed by one MA. HF. I the defendant's agent. 

The 7th cwunt was for 1 bad and received to 
the plaintiff 's uſe. | 

The maſter thought chat | 
viz. either the three firſt, wi” A — *. ot elſe the 75 
5th and 6th, together with 

v Lord, Mane. 8 1 A 2 for 3 total toſs, 
you m rag £4454 an a erage laſs. Iris NET 
uble with refpe& 'to'the ſigning of the 1 pot 


— alba, of theſe two methods of daring is ſuſtt- a 
cient. een 


4 
ow — 


z 


ur thunts were f. aſſicie 


The court at laſt made a le” for frikiny bot 6 | 
| three firſt —_ but lowed h de wel Tolle 75 this mapnet e 
I way al ide Biy. vol. | 
* 1 Ea * * 3 Ae we 284 Vn + . f 
101 et. 48G; Lü, uns BY F701 ) 


Aicha ina, 1 Geo. 3. Aaken, Mine” 
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th] A corru t agreement 
5 _ nid pt: agr eqegt to deliver the note to M. 
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in ſtated: vor oun 

entered dn the; — hips HY * 
v objec. 


On a motion to ſet aſide the verdi, 
tions were made, vig. 5 

5 . Sagan Weak did r 7 in fact r e 

ons promied to vote for, but on t - contrar 
voted-for: their opponents, and N the 2 
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n 4 5 a. AT 1 } 4M «4 
A. to vote for them, cannot be ſaid to have corrupt» 
ed him ſo to do. I 
2dly, That the verdi& ought not to have been taken 
on the fir/? count, which was for giving him the 


Alfter hearing council on both ſides, the court gave 


heir opinion. 


Lord Mansfeld. The first 


by the judge. Mech 5 Fo / 

zdly, As to the verdicts being taken on a wrong 
count, the evidence does: ſypport the firſt count, for 
this is a gift; the note and all the reſt is mere evaſion, 
colour, diſguiſe, and device, in order to evade the 


law: but if it were not ſo, the verdict was given gens- 
rally for the plaintiff; if by miſtake it had been enter- 


ed on a count not proved, inſtead of the count which 
was proved, that is no reaſon for a new trial, the 
court ought rather to rectify the miftake, by ordering 


the verdict to be entered on the right count according 


to the ayidencee... {ont SOS > N 
Milmot, Juſtice, concurred with the Chief Juſtice. 


Per curiam. Let the rule be diſcharged. Vide Bur. 
vol. 3. p. 1235. ä ee e e 


Michaelmas, 2 Geo. 3. Morris v. Pugh and Harwoad. 


On a motion for a new trial in an action of trover, 
brought for a mare, no actual converſion was proved, 


_ 


the evidence of converſion was a demand and refuſal 


on the 2d of May. 


The defendant's council objected at the trial, that 
this demand and refuſal appeared to be ſubſequent to 


the bringing the action, for it appeared on the nf 
prius roll, that the bill was filed of Eaſler term, and 


conſequently as there was no ſpecial memorandum, it 
muſt refer. to the fir/? day of term, which was in the be- 9 
tiff all bis perſonal eſtate to pay his debts, Fe. F 
The will was proved, But immediately on the death 


gining of April (long before, the time of the demand 
and refuſal on the zd of May] and there was no other 
evidence to ſupport the declaration. | 


Lord 


of the court, and if the court 


* 


ould be of opinion, 


that it was admiſſible, then the verdict (which was 
found for the plaintiff); was to ſtand, otherwiſe tbe 


Plaintiff was to be nonſuited. 0 0 ORR 
Aſter hearing council on both ſides, the court gave 


their opinion, 


Lord Mansfield. A refuſal on demand is net an actual 
converſion, but evidence of it, if the refuſal on tbe 


2d of May, had been after the action brought, I ought 


to have left it to the jury as evidence of a converſion 


before the bringing of the action. If there be no 


ſpecial memorandum, the bill by fiction of law, re- 
Jates to the firſt day of the tetm, but fictions of law 


hold only in reſpect of the ends and purpoſes, for 
which they were invented. 


The bill is not the coltfuencement of the ſuit the 
writ is, and being after the time to which the bill re- 
fers, ſhews there ſhould have been a ſpecial memoran- 


S%z 


dum. 


admitted to | 
rule ought to be diſcharged. 
185 
ie 
| 2 c 


verdict 


action ta ſet forth in his declaration a confideration for 

the oll which he demands ? * 2g 1 9190 2097, 

Alter hearing council on both ſides, the court, gave 

1 ent. P's, q OL AY . ae ee 

4 you d Mansfield. This is a very plain caſe indeed, the 

plaintiffs : ſet out, that they have a right by-pre/cription 
ta the port duties. ES PENA 8 
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ebjefion is in the nature of 
a motion for a new trial, on account of a miſ- direction 


Mansfield, reſerved the point for the opinion | 


I am evade of opinion, that the writ was rightly 
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Ihe defendant produced a deed of pin of theſe goo; 
made dy the Earl — the 501658 et Pld Far 


large, and concurred with the C if Fuſttces, /- - 
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The making the port is itſelf. a conſideration: ö it. 


OF 
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» 


a ſelf evident convenience to the merchant it ſpeaks 


for itſelf, it may never require repair; therefore 1 
do not know it is neceſſary to ſhew repair. 2 ö 


© This alone would be ſufficient. if the reaſoh'of the 


thing was not ſo ſtrong as it is. 


. Denifon and Milmot, Juſtices, gave their opinions at 


5 „ . * 5 ww 
er curiam. Let judgment go for the plaintiffs, Vid 
Rur th J. h % %%,ꝭ .ͥt ? LY oh 


5 Trinity, 4 Geo. 3. Grant v. Vaughan. 4 
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Hilam, 2 V. & M. Symonds v. Cudmore, 
nne | rent Nee a 


I woe this. caſe fully ſtated in page 13 of this work, 


v. Lady Maidſtone. 


In an action of rover for goods, tried at the bar by 

a jury of Kent; on the trial the caſe was as follows: 
The Earl of e in the month of Auguf 

1689, made his will, and thereby deviſed to the plain- 


of the Earl, and before he was buried, the defendant, 
who was married to the eldeſt ſon of the ſaid Earl, took 
poſſeſſion of the; houſe and goods in the declaration 
mentioned. > 0 3 | 
The plaintiff produced the will under the probate, and 
then ſhe proved that the goods were appraiſed at 1800], 
She produced an inventory of them, and proved they 
were the ſame contained in the declaration; ſhe like- 
wiſe gave evidence of the converſion. e 


truſtees therein named, for the uſe of his then Lady 
(hut ſince dead) for the term of her natural life, and 
be that they ſhould be, and remain to his chil- 
dren. 112 FE. 143 ASS Ann 
The plaintiff 's council admitted, that though the 
ſame goods for which this action was brought were 
likewiſe contained in the deed of gift," yet that dun 
could not be good againſt a verdict, * 42 
e Earl being in debt, a judgment was ob- 
tained againſt him; and by a feſfatum fieri fucias, bis 
| s were taken in execution, and ſold by the ſheriff 
in Hilary term 1657, for 800 J. Which was after this 
It was proved that his ſteward paid the money, and 
redeemed the goods, and the: Barf pave him a bond for 
repayment, which was paid, and the bond cancelled, 
ſo that by this means he gained a new property: _ 
A copy of the tefatum ſſeri fucias was prog d, and 
likewiſe the bill of ſale by the ſheriff, and the bond 
cancelled; and thereot the plaintiff had à verdict» 
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- See this caſe fully ſtated in Page 270\of this works 


under the head Condition. 2 
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V D. being ſeized in fee of the lands in queſtion; 
42 ets, bearing date the 5th day of June, 17 
Car. 1. and made between him of the one part, and J. 


ther part, in conſideration of a marriage 
—— bende 5 be had between G. his ſecond ſon, 
with M. P. and in conſideration of a portion of 200 f. 
Se. and for the ſettling of his lands on the truſts therein 
declared, DID covenant with the ſaid truſtees to levy a 
fine of his ſaid eſtate before Michaelmas term then next 
following, to the uſe of himſelf and E. his wife, and to 
the ſurvivor of them for life, then to G. his ſon for life, 
then to M. his ſon's intended wife for life, and after- 
wards to the heirs of . the body of the faid G. to be begotten 
on the body of the ſaid M. remainder ta his own right heirs. 
There was no fine levied,” but three years after the 
ſealing of 1 deed. * D. A” * will, in which 
ong other things) was this Claute, sx. 
2 — Ide ratify and male good all thoſe my eftates 
mide or granted in 3 to G. my ſon, according to the 
writing made by me in truſt, Sc. e 
The jury found that there Wwas no Wiiting made by 
nim in truſt to any other perſon or perſons whatſoever, 
other than the deed ey — 70 _ of June, which they 
und to be the very azed of J. D. | 2 | 
I, hey likewr/e Rand that the ſaid J. D. had iſſue, J. 
his eldeſt ſon _ ppl wor 3 and died, leaving 
iſſue H. his only daughter and heir. Free 
They alſo found that G. his ſecond ſon, and AMA. died, 
Jeaving iſſue a ſon, who was leſſor of the plaintiff, Cc. 
The queſtion was, whether the will ſupplied the de- 
fect in the deed, which, without a fine, would not ape - 
rate to create an eſtate-tail in G. the ſecond ſon. 


In wills, if the intention is certain, for tho' not fully 
expreſſed in words, it is well enough: it was argued, 


that it did, and that the plaintiff had an ſeſtate- tail. 


And accordingly e ee was given for the plain- 
= e arty HE) 


tiff. Vide Mod. 
I. nen 


vol. 4. P. 13 1. 845 © 
Michaelmas, 6 M. & M. Nurſe v. Frampton. 
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Eaſter, 9 W. 3. Anonpmous. 


Halt, Chief Juſtice. When a died is pleaded with a 


profert in this cburt, the very el itſelf, is by intend- 
ment of law immediately in poſſeſſion of the court, and 
therefore when oyer is .craved, it is of the court, and 
not of the party. Yide Salke vol. 3. p. 19. 


< 


oo 


: - K . of! 28 2 "= 25 1 Ie JON 15 Ak | 
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is work, 


under the head, Date, Day, an * auer; t9b. 25 1 Kall 


6 7 1 „* * * 
. . 97 * 7 2 * 
* 1 2 + * 4 3 of 5 92 * 


” EIT. ae; 4 + 5 p * * 
94 P SAYS TY 4.9 235 * ;\ 7 P * *F 7, 217% k ; ; 
1 7 1 q „ 6 5 FS, * 7 
= er, i Ann. v. Cuathortb. 
* F & - 
: : . > * 


— 


' = (19; ; tet PEE SH $144 en grlts +, = 5 iN 1 1 * en 
dee this caſe fully ſtated in page 269 of this work, 
under the head Compoſition. %% l . 


2 * 5 
„ 2 "Ty; 8 NN ne nk IS ESRI UC ASFA 
Tyiig, 1 Ann. Anmut. 
* r 3 N , $ 0 
: - ee 44a; Wn) 89 P 
L is caſe fully ſtated in page 339 of this work, 
# 5 TIME 5 r vu DOI 

vader the head Day, Date, ans Delivery, 
" 3 y * + * 5 
eee ts 14 Clart „ 
"60 * 3; DI. 22 N M , ie 


See this caſe fully ſtated im page 269 of this work, 5 
under the head Compoſition. . e 
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de e844 
#.4 9 8 


3 148 


[ 


deed; 


| the bond ſhould be kept in court. 


N 


: 


; 
ö 


bis 
deed to be given in evidence, by witneſſes; nay by wit 


the motion was denied. 


* 3 F 


3M mc Michaelmas, 3 Ann.  Anonymout, 15 


Hul, Chief juſtices The date of a deed is either er- 
preſs or implied; the expreſs date is the very day and 
year in which the deed was made, and this is always in- 
| tended when in pleading it is ſaid, bearing date; the 

other is the implied date, which is the delivery. Vide 
| Salk, vol. 3. p. 120. | FF 


lam, 4 Ann. Fitch v. an. 


On a trial in ejedment, the plaintiff made his title 
under ſeveral deeds, and the jury found againſt 
them, and on motion. the court ordered them to 
be kept in the officers hands, in order for a proſecu- 


trial being granted, the plaintiff. moved to have the 
deeds out of court. F rig 


yered out as this caſe was, becauſe the deeds were not 
in iſſue directly on the pleadings in the cauſe ; other = 
| wiſe if the iſſue had been, not his deed; and he remem- 
bered the caſe of Sir John Hugbley, who was ſued as 
executor to F. S. on a bond of 10,000 J. ſet up by an 
old woman that looked after 175 S. an old miſer, as his 
nurſe; and on it was not his deed pleaded, it was found 
on a trial at bar not to be the deed of J. S. And on the 
authority of J/ymar#'s caſe in Co. it was made a queſ- 
tion, whether the bond ſhould not be cancelled? And. 
it was held it ſhould not be cancelled, becauſe the 
Judgment might be reverſed by a writ ef error, but that 


page 21 5. ; | 
|  Bafter, 4 Ann. Vivian v. Champion. 

| 5 Eafeer, 4 Ann. Luttin v. Benin. 
under the head Bonds. 


Atlan, 4 Ann. | Benns v. Parr 


The court was moved for a prohibition on a ſuit de- 


pending in the Admiralty for ſeamens wages, on a ſug- 
geſtion that the contract was made by deed at land: 


. 6 * 


but on reading the ſuggeſtion, it appeared to be gene- 
ral, that the contract was made at land. The court 
directed him to amend his ſuggeſtion, and inſert that 
it was by deed. ' And he amended it, and made it “ 

1 0 8 But the court held, that that was not ſuffici- 
ent, för it might be by writing, and yet not by dee; 
and if it were ſo, that would not alter the caſe, for 


tract. But it was urged by the council, that it was a 
ſpecial agreement, yet the court held that did not 
draw it from the nc th juriſdiction: therefore 

Vide Raym. vole 2. p. i: 


2 
— * # +4 , of Pt , , 5 4 „ 45438 TI 4 n $14 99 4s 4 4 , 4 1 TY: a ; 
. ag e err es 
42.4.) 1 Bafters 3 Ann. Hill v. Aland. 
5 . : ” + + & ln, 72 * # 4 


we 4 
* 
IX" 


thi Wl 5... 4 164-F8 4++.44 Ch ot Mts £51 enn 
An action was brought on a ſpecial agreement con- 


| tained in a nate, and à rule was: made to ſhew cauſe 


why the plaintiff ſhould not give the defendant a copy; 
but on ſhewing cauſe, the a Was diſcharged, $a h/q 
the contract on Which the action was founded was a 


| parol contract, of hich the nate was only evidence; 


and therefore the defendant ouglt not to have a co 
Vide Salt. vol. 1. p. 215. Pr: 4 ba: I Tb 4 2 V. 


N ab 

Fin & Am, Sir Edward Seymour's Caſes ' |" '/ 

On a trial in zje7ment between Sir Ed. Seymour and 
mother-in- la v, the court allowed the contents of a 


from memory; your er five Jays after reading the dre 


neſſes vyho put down the contents of the died in N 
The eourt 


: 
« 


med of opinion, that in':caſe a deed 


„ inevitable accident, that there it 
, might be proved by a copy. But in cale there was no 


COPY, 


tion for forgery ; but on application to the Court of. 
Chancery, from whence the iſſue was directed, a new 


Holt, Chief Juſtice, held, that they muſt” be deli- | 


See this caſe fully ſtated in page 248 of this work | 
under the head Breach. 1 0 | | beige > 


'See this caſe fully ſtated in page 243 of this work, 


notwithſtanding the writing, it was but a parol con- 
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ide Salt. vol. 1. | 
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360 | Deen. ä 
copy, the contents of it could not be proved from the f not bavg all, it hall bevſteemed: made by virtue of te 
memory q thoſe who knew the decd; and though. it | hower. But in the preſeat caſe, the conveyance, as in- 
was hard for a man that had no copy to loſe the bene- | tapded rg parties, would be wholly void. 
fit of his deed; yet the inconveniencies of admitting The Chief Juſtice was of opinion. for the defendant, 
that fort of evidence would be greater. 5 Ind that the judgment of the C. B. muſt be affirmed, 
But here the opinion of the court was founded on a' | Fade Mad. Rep. vol. 10. p. 31. ie, 
particular reaſon, for the deed by which the plaintiff | SE TSS II e 
was to prove his title, was not loſt, but proved to be Hann x5 Hine" ee ee 
in the hands of the 23 5 ſo reveal caſe, _ | 8 N ; 5 8 my 3 5 oy” Ao 
danger of allowing this ſort- of evidence was none at ee this caſe fully ſtated in page 194 of thi work | 
all ** if the defendant was wronged by the fare! | under the head Bankrupis. (313 75 lr G 
evidence, it was in her power to ſet all right by pro- | - | V 5 
ducing the deed, Vide '4 od. Rep. vol. re. p. 8. l 5 Eafter, 8 Geo. p Atkinſon v. Cootfworth, : 
5 x. 1558 | On awrit of error brought on a judgment in county 
Michaelmas, 8 Ann. Taylar v. | ang of 3 3 of —_— brough 
It was ruled by Holt, Chief Juſtice, that a perſon 28 | e, ag gnee 
825 has not ſet his hand to the witneſſing a /eafe may — — lech abe ned on. N 0 
be a witneſs to it, if thoſe that ſigned it do not appear. a sa ys 25 "i 7 z it = objected, that it did 
For in-the caſe of a leaſe for your 8yit > r de did not, e 2 on = 1 
leſſor only ſigns in the witneſſes preſence. And ſo it pay the rent nd 83 Fe | 
i Ae Mods Rep. u hs, M nd. quently no action could be 
N in other grants of chattels. Vide Made Rep. wok ained on this covenant, which is only to pay the 
The FRE» | | , 8 I fame rent to the firſt leſſor, as was payable to the firſt 
1 ; Ol | leſſee before the afignments 
1 A des a ; court, that the firſt deed being ſet out as an indenture * 
A tenant in fee of the lands in queſtion deviſed the | made between the leſſor and the leſice, by which the 
lands to his wife for life, then to diſpoſe of them accor- | leſſee covenanted and agreed to pay the rent, that was 
ding to her pleaſure, provided it was to fome one ofthe | an implicit averment of a ſealin by him wird the 
teftator's children. "The huſband, the deviſor, died, and | reaſon of the caſe of Taylor v. Dobbins, Micbaelmat, 
jeft behind him a ſon and daughter; the wife married | Ges. where a note made by himſelf, was held to import 
again; then the wife by leaſe and releaſe, and alſo by | a figning, Raym. 1377. 571 
fine, levied covenants to ſtand ſeized, to the uſe of her- 2dly, If it was nor ſo, yet the defendant by cove- 
ſelf for life, without impeachment of waſte, remainder nanting to pay the rent reſerved by the chi indenture, 
to ber daughter by her firſt huſband in tail. was ęflepped to ſay there was no ſuch deed as could 
The queſtion was, whether this conveyance of the raiſe the rent. And therefore the judgment given be- 
lands was a good execution of the power, fo that they | low, for the plaintiff was affirmed. Tick Strange, vol. 1, 
ſhould go to the daughter; or elſe, being bad, to the paz fo Bae 
heir at law, w__— ſon. , 3 | | 812 65 
The court of C. B. gave judgment for the daughter. p 1 | A 
And on a writ of error bn brought on this judgment: Trinity, 9 Geo. TZock v. N. rights 1 
this court, after bearing council on boch ſides, gave See this cafe fully ſtated in page 272 of this mock. 
their opinion as follows: „ use the head e 15 2 84s wo ork, | 
Powell, Juſtices Ie dt Ne 3 is, Wh 3 Gr ©oer © Ou 
whether the power is well executed? A feoffment to a | 8 „ 
man's own ſon ſhall operate as Wege. to Nr | Eaſter, 10 Geo. Cloud v. Nicholfom _ - ©. 
feized, rather than the intention of the parties ſhould ; Ä 
be fruſtrated, Sir Edward Cleer's caſe is expreſs, that WE. os ery L ny in page . this. work, 
where It can ay: no other, 5 Þ virtue of 177 | POR een ets” ho, oo 
ower, it ſhall paſs that way, though the intention of | „ e 
x parties yOu that jc ſhould paſs another. Ha a [ 71 Hilary, 11 Geo. Strong ve How, © NY. 
for her own eſtate being limitted without impeachment ' I 3 
of waſte, as to the impeachment, of waſte, it ſhall be | - 5 mg Erna Wy ſtated in "page 143 of this work, 
void, e 8 £ the e of une IHE a A e 
the parties is plain Aud therefore he Was of opinion | nenn on go oO ng 
for tt CENT MET a Seals, ooh TY * a0 Michaelmas, 11 Ge. Laupen v. Dickenſon. 
Parter, Chief Juſtice, In Sir Eduard Cleer's caſe it : eee 
was refoved,, that where, according to the way the | See this caſe fully ſtated in Page 144 of this work 
parties intended, the conveyance would have no effect at der the head Hf⁹‚.ü io 
ll, that there it ſhould: paſs: anotber Way; but where, — : 
ſhould the eye pail the ay 857 Parties 185rded, the ] nod Trinity, 12 Geo. Frontin veSmatl.” 
conveyance would have ſome effect, though net all tha oo ⁵ ẽn of 
was indeed by the parties, there it ſhould paſs no other |} | See this caſe fully ſtated in page 146 of this work, 
way than the parties deſigned. But this point ſince has | under the head Ati ny. e e 
been carried much farther, as that, Where it would 55 „0 
have ſome effect, but not all that was intended by the Michaelmas, 2 Ged. 2. Moore v. Janet. Error. 
parties; that there, to the end that the maigdefign'of | _ PPP / (r 
the parties may be obſerved, the eftate/ſhall paſs iv | On 75 of errow brought an a. judgment n C. B. 
another way than the parties intended. For example, on att action of cot, wherein che pls WA dectaped, 
ſuppoſe a woman ſeiſed of an eſtate” for life, ' with a | that the defendant per” queiddam feri>tum fuum fatun, 
power to make a l:aſt for three lives, or fwent | _ Wiſim. concaſſit i. e. b his certain writing, made at 
years, ſhe marries, and then ſhe and her huſband join eſtminſter, grant to the plaintiff eier for 
in making the leaſe, and huſband and wife die before the aqvice belowed, and aſſigns the breach for non- —_ 
leaſe is expired; here, tho' the huſband in right of his | eherebFfor à certain time. On ger whichowas'ſer out. 
wife, and ſhe in her-own right, are pofſeiled of an eſtate | 172 theſe words, and concluded" with," in lui ag wheruf 
for life, and therefore can as owner make a /zaſe, and | I have bereunto my. hand and fegl ;_ the gefendant 
there appears no intention of the parties (jwagining 4 pleaded, that during that-time"the' nintiff gave no 3 
perhaps that they ſhould have oudived -the: Jea/eb that ne en on_demurrer; thefs: was Juggannny by . | 
this % ſhould be made by virtue of the pawer;;; yet, Hulk for want of a jojnder. „„ 
beeauſe the lia, ſunpoling it. made by them e e Kapmond, Chief Juſtice. Where the word fa2un 
cannot have all the effect the parties iy ded, for; þ i- e. made, being joined, te at eee enders it 
ſome it would have, . ag99%; leg/s during | impoſlible to be taken as a ſubſtantive : the word 5 
the du ef d, ae wife) yet bocauſe it cane vi i · c. cournanted in à declaration would. never d 
r SE Dovyytq 20 mize 7 | PER RI RIC 0M 


alone; and though the word convention/is alone in the 
regiſter, yet it is only. 
CA £ auſe, to be ex | a 
| comes to declare on it. 


plainti 

in made i gd, 1 wack 
Page, J. If the word ſcriptum, 1. E. written 
import A deed, (as no body will pretend it 
js nothing elſe to import it: the yer does not actually 


I do not ſee the plea 


'ove it was ſigned, and ſealed, for every body knows 
are in the inſtrument, be- 


the words In witneſs, Qt. 


does not 
oes) here 


* * 2 
1 © * 8 4 1 
1 1 1 ; 
"Ve 2 
* 


ſhort deſcription of the nature 
fained more at large when. the 


fore it is ſo much as ſigned by the party: And indeed 


ſealing was neyer heard of before. 


fa RE 
Hel © Juſtice. 2 I chink this declaration is not to 


Reynolds, 
be maintained: 
beratum i. e. . and delivered, were required, But 
now it is hele h do | | 
written, and indented, which imply the circumſtances 


well enough to call it an indentire, made, 


anclently, the words /igillatum & deli- 


{ ſealing and delivery. A concelſit ſolvere, i. e, agreed 
» pay, Jes at Bre and yet t e er conceſſit, i. e. 


agreed, does not imply a de; nor is there any thing 


in the plea which makes t 


than onthe face bf its 
Probyn, Juſtice. I 


The word toritten alone will not make it a deed, and 
there is nothing elſe left to imply it. oy 


Per curiam. Let the Judgment be reverſed. ide | 


Strange, vol. 2. p. 84. 


Michaelmas, 1 5 Geo. 2. The King v. Beck, | 


In this caſe, Lee, Chief Juſtice, held, that a dred 
altered in an immaterial part, by a ſtranger, is not 
vitiated thereby. Vide Strange, vol. 2. p. 1160. 


Hilary, 30 Gee. 2. Taylor on the demiſe of Athyns, E., 
v. Horde, Ei; and RV 

Adjudged, That where two deeds are made, bearing 
the ande date, and are both conſiſtent, they are, ma- 
nifeſtly but ohe agreement, executed by different in- 
ſtruments, to anſwer different purpoſes, the internal 
evidence of the thing itſelf ſpeaks them to be one 
tranſaction, and the ſame to all intents and purpoſes 
as if expreſſed in one 
p. 60 to 147. £4 


. 


E v. Cartwright: 


A caſe was ſtated from the aſſizes as follows 

E. P. being ſeized in fee, demiſed on the 5th of Oc- 
tober 1676, by deed, (viz. by indenture of leaſe be- 
tween E. P. and E. C. only) to the: ſaid E. C. for 99 
years, if ſhe ſhould fo long live, and after her death, if 
ſhe ſhould happen to die within the ſaid term, or other 
end or determination of the ſaid term, the remainder 
thereof to R. C. her eldeft ſon, (then under age) for 
and during the remainder of the ſaid term, from 
thence enſuing, and fully th be compleat and ended, 
Yielding and paying, Sc. and doing ſuit at a mill, Cc. 
with a penalty for every time that ſhe or R. 
at another mill, and paying a heriot on the death of 
either; and it was covenanted, that both of them ſhall 
repair, c. And the leſſor on his part covenanted that 
both ſhall quietly enjoy, &c. N 


E. C. entered and Was poſſeſſed, and died on the 


4th of September, 1694, whereon R. C. entered and 
was poſſeſſed till the ſaid R. died, which happened on 
the 5th of November, 1753. . ee LES IN 

The leſſor of the plaintiff is heir at law to E. P. 


he declaration to be better 
do not think agreed better than ö 
promiſed, for if the ciccumſtanees of ſealing and deli- 
very wete ſhewn, promzſeu would be well enough. | „The firf? ſenſe 

| fitent and effeftual, The fecond ſenſe deftrbys one 


inſtrument. Yide Bur. vol. 1 


ſhall grind 


the leſſor. The defendant is the perſonal repreſenta- | 


tive of R. C. P 1 it 
"The queſtion. before the court on this caſe was, 


* Whether the term exiſted? i. e whether it continued 


beyond the life of E. C.; for if the tetm did not eon - 


tinue beyond the life of E. C. then the leſſor of the 


plaintiff had a title as repreſentative of R. C. 
After hearing council on both ſides; on this cafe, the 
court gave judgment. | an 
Lor Mangſield. The old caſes held; that there could 
de no remainder 5 ſubſtitution of a tetm, aftet an 


FE Dat) YL GIST REL IS ITS see C) BW 
\ * hen Jong and beneffcial terms cams into uſe, 
. convenience of families. required. that they might b 


; Adjudged that all ifts rants, or | eds, eb | 
| infants, whic 15 1 ta 1 eee 5 e 


no the iſſue being 


this one default is always upon the 


: 
„. 
— r 19 2 Sinn ee ned 
| eſtate for life by deed or will. It was à mere polibi- 


am clearly of opinion,“ 
to the ſon for ſo much 


[ 
_ hi " # Sn 
whe 


ould live, and the ſon have nothing afrerwrards 3 


the death of his mot er, be is to repair; the leflor coy 
many years as ſhould be x :maining att ie death of his 


ty thing 


of the Ta, as repugnant and contradictory, to th 
e no. doubt therefore, in which 


Bur. vol. 1. p. 282. 


\ o 


$A #534 


Michaelmas, 6 Gee. 3. Zouch, on the demiſe of Abort and 


TEL 


and, are void; but all gifts, grants, or. deeds, 

4 been dy matter 71 dee ee | — 9 
take Ne delivery of his hand, Are Youlabl 97 
himſelf, his heirs, ard thoſe Wh have þ eſtates 
Fw BE. 00h: 3. 6 IT. on dog nh 5, 

| * 29 £2 : "$45 | 


Tin, 2 Attn. Staple v. Haydn. 
YO: 9p A | n FI Tha ag Good 
In an action of reh, the defendant juſtified for 

way, Sc. and ifſue being joined, the cauſe cam 
down to be tried at i, p But the defendant mad 
default, and ſo the inqueſt Was taken by default 3 an 
| deemed immaterial, the court was 
bk wier jules: * 1 NCC 
- Holt, "Chief Juſtice. The defendant is out of cc 
by the default, and that to all purpoſes biir Lay 
that judgment may be given againſt him; therefore 
being out of court there cannot be a repleacet, unleſs | 
the default could be waived, or the patty could be 


7 
9 


brought into court again.” < 

He faid, in perſonal actions, before iſſue joined ever; 
default was peremptory, but: after iſſue leine the Grit 
default is not pereinprory, but the ſecond is, and tha 
is by the ſtatute of Viiminſter, k. 27. and Marls. an 
alw: d return of the venire, 
and not on the diſfringas, for the one default 18145 
the next day, which is the diy on the venire. And 
though the defendant never appears now on the return 
of the venire, yet heretofore He” defendane was then 
demanded ſolemnly, and if he made default, there 
iffued a de/eringas againſt the jury with a clauſe to 
diſtrain the defendant ; and - wor this he made default 
again, it was peremptory, becauſe there was no o 
cefs lefe to fetch n n 


Generally; if after iffue joined the defendant makes 


© gay 
0 . default; but be ſhall not have 


default, the plaintiff. may proceed to trial, and have 
te Tu ak wit; but be ſhall not have 


judgment 
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udement by default, unleſs in ſome ſpecial caſes. , In away by ſuch a time, or nſwer in damages. Judg- 
Jupgmen W324 the defendant pleads a releaſe; ind] ment Went by default ; and esch; 
iſſue is thereon joined, and at the trial the defendant. | mqurry. before Pratt, Chief | Juſtice, at uildhall, he 
makes default the plaintiff 'may pray judgment by de- Ic! uſed to let the. defendant. give evidence of fraud on 
% | | 45 by default, for | the fide of the plaintiffs at the-fale, becauſe, he ſaid, 


GR el he. Ol f Glea is not. the defendant had admitted the contract to be 46 
this plea the duty is confeſſed, and the plea is not. | the d t had admitted | tra de "as 
40 40 Ax: # otherwiſe, on non of fattum pleaded, for | tlie plaintiffs had declared, by ſuffering A 
thereby the duty is denied, therefore in that caſe the | default; inſtead of pleading" den hene; an now 
inqueſt muſt be taken by def#ulf * bur in t72Þa/e, "if the | the only matter before Them was the quantum. of "the 
delt denr pleads a releaſe, and makes default, the damages. Fide Stra. vole x P. e -x- el 
plafntiſf cannor pray judgment by default,” bur.muſt | 
11 inqueſt by default i for the debt was certain, | nf OO OT 

| een „ F 

ut the damag | Defence, fee Plen. 
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J Jon andithe inqueſt need not be ta 
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ea for a Rape, ae iſue Joined the defen- { fear qt 


On an a ei 
ddt Wake there mall be neit | nt b 9 oth 

defuult nor inqueſt by default, but an N 405... ũßxĩ—»„«aʃĩ!ͤũꝙeé 
ee, hal be awarded. Jil, Jenks j. 
13. 4. H. 6. 24. ' b 0 8 Tis ; 1 | A _ _ | 5 ah 15 1805 4 | 8 Se phe Sr 7 5 | 

| The plaintiff cannot waive the default here, as the ee nn 

'demandant may in a real action; If the tenant makes Inch "i Demurrer. ee 


"default in a 1 es . n ang | 5 „„ 3 Hes wag 
on the return of it, if the demandant, inſiſts upon the | © rrp, FF Bees. 
default, he muſt have final judgment: but the deman- | 2 9 . W. Sees N . * 5 2 at 
dant may waive the d:fault, and take an appearance on On an action of trover brought for ſeveral things, 
the grand cape; and that is regular, becauſe the tenant | and among the reſt fer two Paſs the defendant demur- 
comes in by proceſs: and ſo it is of a default on a petit | red, and Holt, Chief juſtice, refuſed to give judg- 
cape, but in a perſonal action there is no proceſs to | ment gued nil capiat, ſaying, the plaintiff may at + 7 
bring the party into court again: alſo the day of | qyeral damages, and releaſe as to this, and then take 
niſi prius not being the ſame with the day in bank, a | judgment as to the reſt, and all would be well. Vid 
| Lei at niſi prius cannot be waived at the day in | Salt. vol. 1. p. 218. Wo Wo alt 8 
bank. l. 4 | EE TG | 3 
And the bar was cautioned never to make defaults at n „ 
niſi prius, becauſe no judgment could be Wee 3 e 3 * M. Borg TY Davies.” ? 
defendant afterwards. Vide Salk. vol. 1. p. 216. Raym. On an udebitatic e and a quantum menu for 
vol. 2. p. 922. Mod. Rep. vol, 6. p. 1. I wares; as to the firſt count the defendant pleaded un 
D : | ; f aſumpſit, and as to the ſecond prayed judgment ef the 
Hilary, 3 Geo. Brampton v. Crabb. bill, and pleaded in abatement; the plaintiff took ifh 
8 IO | 1 1 on the non aſſumpſit, and demurred on the plea i 
Alfter a verdict for the plaintiff on an indebit. aſſump. | abatement, becauſe the plea aforeſaid is inſufficient in lau 
and 225, damages aſſeſſed, the defendant came into | to preclude him from having his ſaid action. 
court, and ſuggeſted on the roll that the plaintif ought Per curiam. The plaintiff having demurred in bar, 
not to recover any cofls and damages again/t him in this | where the plea is only in abatement, the ſuit is thereby 
cauſe on the verditt, &c. (ſetting out at. 3 Fac. 1. cap. | diſcontinued ; but iſſue being joined on the other.pro- 
London, which ſubjects the plaintiff to loſe his cofts, | ſaying, the diſcontinuance would be helped by the ver- 
and pay coſts where the parties are citizens, and the | dit. Vide Salk, 1. p. 218. 
damages under 40 5.) Then the defendant averred, that KEW , 9 8 
at*the time of making the promiſes in the declaration, Trinity, 4 . & M. Maſon v. Hor fon 
and always from thence hitherto, he was and is a free- 15 e tel 3 
man of the city of London, reſiding within the city, In an action of debt brought by an adminiſtrator fot 
(viz. in ſuch a pariſh. and ward) uſing the trade of a | rent due in the life - time of the inteſtate; on nil dibet 
cooper, and that the plaintiff was and is a freeman re- | pleaded, they were at iſſue, and the plaintiff had a ver- 
ſidihg within the city, viz. Cc. uſing the trade of a | dict; and it was moved in arreſt of judgment, that the 
barber, and that the cauſe of action aroſe within the | plaintiff had made out no title; for he had ſet forth ad- 
juriſdiction of the court of conſcience, which was held | miniftration was committed to him by the official of the 
every: Wedneſday and Saturday in every week ſince the Reverend John Hall, prebendary of the prebend, ar peculiar 
time of the promiſe. He likewiſe averred, that he was | Juriſdiction of Brampton within the cathedral church of Lin- 
indebted to the plaintiff in no more than 22 f. and that | coin, and did not tay that it belonged to him to grant 
he had expended ſo much in his defence, which the | adminiſtration, gc. SELL: en 
plaintiff ought' to pay, according to the form of the | Per curiam. This might have been a good objection 
{tatute aforeſaid, | 121+ +.» | on a'demurrer, but it is'cured by the verdict ſince fat. 
The firſt doubt on this ſuggeſtion was, whether the | 17 Car. 2. and before the making of that ſtatute, it has 
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| defendant ſhould not have made it before the cauſe been held, that in an action brought by an admini- 
He 55 had proceeded ſo far as a verdict: but on the cauſe of | ſtrator, the omiſſion of a profert, &c. was good after 
100 Pennel v. Wallis, Michaelmas 9 W. 3. being cited, verdict: therefore the judgment in this caſe was con- 
1 where, after a verdict for 30 f. the defendant made ſuch | firmed, and the motion over - ruled. Vide Mad. Rep. 
1 * a ſuggeſtion, which was argued on demurrer, and held | vol. 4. P. 133. 
1 to be well ſuggeſted after a verdict, this firſt difficulty | - | — any tf; 7 
Þ 9 | Was got over. Fin | N enen Eaſter, 9 . A. Hill v. Gallop.” | g 


But then it was objected, that it appeared the in- N AA UE REES . 
queſt was taken by default, and therefore the 'defen- | „ Tbe plaintiff brought an action on the caſe for being 
Pin wat ur of cout e bx ing Ke e in Hr common, 0d d ha heap 
Jud 5 7 Ne D 5 def ny 3 | the appurtenances in c. for à certain term of years 
1 pl. 8 N "my ve AE) Te 1 rn ouy” e, . ty to come and unexpired, and that during all that time 
For this laſt reaſon the court held, that the defen- 7* e ee, to Dave enjoyed, common of Paſture for al 
dant could not be received to make the ſuggeſtion, | 1 8 af _— n * 83 ns ww = 
ano the plat ad Judgment. Pi Br: , | q On not pail ee, ths cauſe came ge, | 
PE OO [eee judgment, that he plaintiff bad nor Heu any | 
. "AS 1 1 De af India R v. yy A either by grant or prgſcription. But 
r. , utman et a 1 eng” 1 01 a e "HT ei : 3 „een! 5 * * 
5 e e e . „eee He, Chief Juſtice. This might be a good excepiio! 
Ihe plaintiffs declared on a ſale of coffee, at ſo | on a demurrer, but here it is cured; by the verdict- 
much per hundred, which the defendant was to take | Vide Mad. Rep. vol. 4+ p. 175. N 1 
r | : 4 N 5 | | Nh | 5 55 
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T tt ee 1 ee OY: Re Ef one 
| 1 3j ta PST OI nother indebitatus G iv the 
In an action of debt for two ears tent due on the || defendant for the uſe of the plaintiff. + 018x y 
Jemiſe of a meſſuage, and ſeveral Fre? of land, ren- | An ohjection was taken to the defendant's form 
gering 9. per annum the 9 00 demanded 187. the || of pleading, that it - was ches 0 demurrer, nor 
gefendant As 10% parcel th ref, being the firſt year's, || a plea in bar, and therefore it muſt be a plea in abate- - 
rent, pleaded nil debet, and :oncluded to the country, | ment; and ſo no final judgment could be given, but a 
but there was ne einer in illue thereon; and asd | reſpondeas 77... 
the 91. reſidue, he confeſſed the demile as laid in the de- ift, It cannot be a demurrer, for that is where the 
claration rendering annually 9 l. Viz, 40 6. for ſuch a par- party will go no farther, becauſe the other has not 
cel, and 7 4. for other parcels ; and as to the 9 pan | ſhewn ſufficient thatter ageinſt him and therefore he 
cel there, he pleaded. nil debet, and as to the reſt, he ſays, that 750 Bill is not ſufficient in law, to make him 
 ple:d-d, that he had mo intereſt inthe tenements. The plan- give any anſwer thereto: whereon he prays the judg-' 
tiff demurred, generally, Bee the plea aforeſaid, Ke, dens of the'eurt, If he ſhall be compelled to anſwer. 
Holt, Chief Juſtice, and % Juſtice, pit, Ons, |! All which form'is wanting in this plea, © oo 
Jefendant cannot plead two ſich pleas as to the hole; n endet de n plea in bar to the aftion, for” 
thus, one defendant capnot Pleäd ui deber, and ao in,] then hie bald have pleaded, that the plaintiff ought" 
tere in the e ; 9 ide 166 ich „ N. the defendant z and have e 1 
240 ly. If the 40 7 3 be 4 collects 115 ** ic Wn, | © uded fits plea "thus, wherefore he prays judgment if the 
doubted, 1 191 2. 25 IS 2% | 105 19 2 1 * Plainti 2 2 or 3 his action aforeſa 
r / [| 480171 The 1GE8 AJ endanty Or [2 9 
Ns to allz, and Do judgment gan be Ke For the | . 3dly, T herefore-it-muſt be in abatement, and it is 
Jlaintiff, becauſe the plea of nl deber is a good pl +; |. either to the writ or count; if the adtion is brought by 
herefore Jeave was given to amend on both ſdes. original;\then the plca is, prays judgment of the writ 
Vide Salk. vol. r rn Lok need 1 muſt conclude in the ſame words; if it is to the 
att” „ e aud detlaration,” for billa and narratio are the ſame, and 
Hum, 6 W.& H The 'Kingiv. Grove. in dhis form the defenigant has nom pleaded; + + 


* 756 9 e 5 yy 18711 We | 22 7 1 3 0 AA, 
„am. If à ſpecial matter is pleaded; which . The firſt time that ſuch uncertainty! in pleading was 
1 N 3 _ plea, 1. Veen to tbe introduced, was in the 22 Car. 2. where the defendant 
general iſlue, it is no cauſe: of demwnrer; as if in debt bead pes ig 19 celig nen, Cc: and obneluded 
— releaſe, though you might have given it fn atement 5 but the ot er entries are other- 
in evidence on nl debet; yet it is h cauſe/of dun eee eee eee, eee 
{o in debt for rent, if you plead entty and expulfion, | , 1 he court, however, were of opinion, that the ſub- 
it is no cauſe of demur rer, though it may be given in ſtantial part of a demurrer was in this plea, and theres : 


4 14898 
LEFTY 


evidence on nil debet. l eee H7 207 | fete the-'defeidait Had judg 1 50 Fide OR. | 
After a demurrer is joined, we cannot give leave to un Sep $8, to be ee ee be rao 
the defendant to waive his demurrer, and Nan FCC e „ 
neral iſſue; and here the demurrer is entered on the 72 e e FFF 5 
roll. It is a _— of K. -_ „ inner; 1 rave ; dan en Lug W Gadwin, - 1 905 3 
aper to be read as a record- Vi AST ² .. ien f 
1. 18, 8 W lt Antal nth Satin A ſa. fac. being iſſued on a judgment againſt the 1 
i «9 1.006 a IMGy $f . 41 L985) ent + |: The ain many TR qi nv 979's af 1 
7 | 0 urrea" in bar, and a reſpondeas our I 
Trinity, 6 M. & M. Campbell v. St. Jam. was awarded. Afterwards! the defendant pleaded the | 
e li | fame matter in bar; the plaintiff demurred ; and an ex- F 
In an action of trover brought for a box and 290 pieces cCeption was taken by the defendant's council, that | 
of itver,, the defendant demurred to the declaration, and: | there was a diſcontinuance here; becauſe on the plea 9 
the plaintiff demurred to the defendant's demurrer, and In abatement the plaintiff had concluded his demurrer, KF 
” concluded, and this he ts ready to veriſ ; the defendant 28 if it had been in bar: But not allaue d. L 
maintained his demurrer, and put the matter in Pe euriam. Where the defendant pleads 'a good | 
: iſſue. KN 2 mn 4 14444 ons | Plea in abatement, and the plaintiff replies new mat- 1 
ä The court held, „rf, that truer would lie for ter, he ought to maintain his writ; but if the defen- x 
. plate generally, Style 244. 264. Secondly, that all is dif- dant pleads an ill plea, though the plaintiff re lies "x 
continued by the plaintiff's not joining in demurrer, but and concludes in bar. » It is not material, Vid: Raym. 5 
f demurring on the defendant's" demurrer ; for there is vol. SP S269 ((b 8 I 
= no difference between pleading over when iſſue is e, 9} 5 N 
t offered, and not joining in demurrer, both are alike Adichaelmas, 10 M 3. Pulliin v. Benſon, = 
6 and make a diſcontinuance. Yide Salk. vol. 1. p. 219. 2 | 2 F | 
n Raym. vol. 1. p. 20. e - In this caſe there was a ſpecial demurrer and want of } 
. = * I 177. 8 for l en Juſtice ſaid, that 
$ „„ „„ if a man ſhews any thing for cauſe of demurrer on re- 
KG Michaelmas, 6 M. & M. Wilſon v. Law. cord, } * may aver other matters, verbally. . Fide 7 
; OS Oo LOR „ ' Rayme vol. 1. p. 349. Ry, AER 1 
2 * FFC %%/%ͤĩł˖ů˖ » ↄͤ i» he nd 3 0 ne Po 
f the following, dia, mant he ee ee eee in „%% oo rg OO ene | 
3 demurrer as to the time, Cc, and then as to the plea; G..  Michaelmas, 13 W. 3. | Anonymous. at Dang Ei vm 
f (vided that which the'defendanr had united, "and | Pe cyrian, If there, be a demurrer to part, and an- ' 2008 


i , „. iſſue on the other part, and judgment be given for. the - 
But it was "anſwered, that"a demurrer is properly plaintiff on the demurrer, he may enter a nan prof, as to ] 
called a plea. Co. Inter. 80. and be could not make à | the iſfue, and proceed to a it of inquiry on the de- 

Joint reply to both; for which reaſons the defendant: | | wth a3 


Which kealons the defendant muren; but without a non prof. he cannot have a writ | 
th wi ordered to anſwer over! See this caſe fully ſkated” / ingiary, becauſe on the trial of the iſſue the ſame,, a* 
ars 1 page 75 of this wotk; under the head Appeal. «Vi we jury will aſcertain the damages for that part which the To +. 
7 n vol, 1. p. 20, "Mod. Reps vol. 4. p. 29%/%ͤ "| demurrer was. Vide Salt. vole i. p. 29. 
« i n 1 n renn / . Tl . 
. Wan iran nne, a | '% 0 2 


Git SHO Ns Rei SYEN 40 4 n ie . 3 ; } 
Michaclmat, 7 W. 397 Leaues v. Bernard. — mn | 2 ws Anonymous, | . LW" 1 a ——"_ 
1-0. ett eo groom rr ot t95rniif [3 MLPTRGETs 3 Wt ne 

F *g / J Hol, Chief Juſtice. There were/pecral demurrers at 
ai yo declared, that in conſideration be bad | common law, (oh they were ee 5 ba | 
pay the plat 1 guineas, he prötmiſed 10 caſes of duplicity, and therefore they are ſeldom prac- | 
with 2500 fal 190% if ne ten in Flanders garrifoned | tied; for as the law. was then to be taken ona ſpecial - 
French K men, ſhould be taken or ſurrendered to the demurrer, the party could take advantage of no other 

ench King, before the firſt day of September 1695. defect in the pleadings, but what were ſpecial- 


* 
, 2 <2 
1 
* 3 


| 


9 


* 4 bs "* . . 1 a - 
0d A. 4,4; of Th. $ y i 


P 3 i 


. 


1 . 
. L 7 ; IN 
| 1 ly \affigned as caufes of demurrer. Vide Salk. vol. 3. [| and if the plaimiff-wit have more certainty,” he muſt 
1 ll ; %%» , ee eee ee e replications RR 
1 8 F n,, QT HOT SO ITT IG I _ NOM, tt Fool N ms caſe fg Mats? Els, on tee 
„ e ETA „ do Wo” gr murres s, before which there was no difference between 
1 1 i Hlilam, 1 Aun. Wad v. Branfe ord. 0 Error. 2 Po 1. form, as to 7 * of 1 7 0 N 2 
i 0 i n th COLe TL N n the record cer- | fore that ſtatute one might demur ſpecialſy ; but it was 
1 RM 9 5 On e dauer n 25 "ones br never ſafe or neceſſary fo to do in any caſe cep 
. | rol 8 an N ba ap- e ee 2 if 975 had Nr h 
I M N | | | could have infiſted on nothing elſe but woat he had 
J Pen by actorney- And alter, an .noqrrer pleaded. and | ſpschaii Ren for eee ih d e j Wihkteaele 
1 2 demurrer * edi beo, and 4 warrant for he had demred generally, he was left at latge to infiſt 
i l ll 0 ea, 3 a 224 lan * W. 4 4 | * any thing except duplicity, ' Nor was this any e 
„ renz or re 4 nend | inconvenient, for while all the pleadings were by wor 
. Per curiam. If it is ſo, it is good cauſe to amend | een n 
i the record; and the caſe. of Malagtaue v. Lane, in af mouth at the bar, though the'de.u77cr Was general 
1 he.5th year of . & A, was quoted 33 a precedeng : Jet the matter was fo ſcanned, that the court and 
TS | the.;th y 7 . ged, if the. party will parties well knew what the cauſe of d:murrer Was. But 
1 418 after a good error in fac FORTE tO . | y its | after that way of pleading came to be diſuſed, neither 
n an 4 1 iſſue ty 17 75 Leary ＋ 2 714. the court nor party a know it; for which reaſon 
a g bod. my 4 OT wann the ſtatute was made, which reſtores the common Jaw 
141 at Rep. vol. 7. p. 124. n OT BYE ſo far, that people may know what a demurrer is for, 
(ATE il „ n 1 whether for matter or form; for if the demurrer is for 
1 | Eaſter, 1 Ann, Anonymous. matter the gane "becauſe the matter in the plea, Kc, 
= \ pray E e is not ſufficient, Cc. 3 Eh; 
W Halt, Chief Juſtice, If, 12 an ill me | Thete ate indeed ſome exceptions to the rule, that 4 
i ll B. Frys il on ite and Rabrüit ie ien dad ole, circumflantial fault in a plea will nat vitiate an @ general 
11788 B. Hall never take the advamage of A. n bad 7 ra | demurrer: as where a deed is pleaded, and no profert 
„ having: flipped this opportunity of 2 % % | made of it. Bot the reaſon of that is particular, wz. 
+. | 8 but it may be aided by the flatute of jeofarls, that by pleading a deed with a profert, you put a great 
4: 18 Mod. Rep. vol. 11. p. 2. int I difficulty on the party to anſwer it. 
1 e 0 5 I Per turium. This is 2 franſitory action, in which 
47] 5:1 WY  Michaelmas, 1 Ann. Shortridge v. Lamplugh. Error. | there is no ſuch thing ab a place in which; if it had 
TRY MER IE ĩo ͤͤ had ard ve hi deen a local action, without doubt the pleading had been 
1:14 1,108 On a writ of error brought on a judgment given in good. If a man declares quare c/auſum frogit generally, 
146.7 188 C. B. in an action of covenant, among ſeveral errors in ſuch a vill; the defendant} may; pleada treehold tene- 
*/% 0 11+ mY ned, was the following, r.. [] ment, and if the plaiatiff traverſes it, it is at his peril; 
il“ That the plaintiff in the original action has declared, | for the defendant, if he has any part ol his land in the 
Mei that he, by virtue of the indentures of bargain and | whole town, ſhall juſtify it t re; and therefore in 
Nin, ſale, and releaſe, and virtue of .at. . 8. for trans- that caſe, the better way is to make a new aſſigu- 
MING | ferring uſes into poſſeſſion, was ſeiſed, Sc. whereas | ment. a ri ee $51 bis; 0 
474 1.7 B88 : the releaſe does not operate by virtue of the fatute of - But now there is à fixed courſe eſtabliſhed in the 
ine f uſes ; but by the common law, and therefore it is in- C. B. as wüs alſo in this court formerly, that in tacal 
17 hi | formal at leaſt, and the defendant has demurred ſpe- actions the plaintiff ſhall aſcertain the place in his de- 
18:3 1-808 cially for want of form. But not allowed. | ' claration, to prevent ſuch general pleas, and the pro- 
1414 ) F348 Per curiam. Though it is igfarmal, yet the de- lixity of a new aſſignment ; and the defendant is 
Wt 11 0 murrer is general; for it is not enough to ſay, for |' confined to the place aſcertained in the declaration: 
1 which want of form; but the particular want of form but here the defendant by pleading of damage feaſant, 
1 muſt be ſnewn. ide Raym. wal. 2. p. 798. Salk. vol. | has made that local which was at large — and 
1 1. p. 219. | 20 e | therefore he ought to aſcertain it at his peril. 
. 6 | | | And the court agreed, that if a man brings rale 


A Aras tor taking his cattfe ia Black-Arre, on ſuch a day 
Micbaelmas, 1 Anne Hart v. Lang fit! or Lagſeld. F the defendant 3 = taking at map place da- 
* n n ang. 5 5 mage feaſant, the plaintiff may make a novel aſſign- 
See this caſe fully ſtated in page 344 of this work, — Rp . two takings 3 ſo if there were tuo 
under the head Debt. ; e batteries on one day, and the one were on the plaia- 
. . e | wor own eg, and Ne Ss not, Tg ns — 
Hilary, 2 Ann. Croſſe v. Bilſone i ill juſtify one aſſault demeſne, he may make a 
n e rr 
See this caſe fully ſtated in page 3 of this work, un- judgment was affirmed. Vide Mod. Rep. bl. &. 
der the head Abatement. | 1 1 ü . 0 OST 1+ £9 FA 


Hilary, 2 Ann. _ Ehwis v. Lombe. Error. Seim 2 fun. Tir . Tarwer, 
On a orzt of error brought on a judgment in an ac- „ eo re wy or Ons 
tion of treſpaſs for with force and arms taking away ten To an action of debt on a bond, the defendant plead- 
mattocks of the plaintiff, in R. the defendant, as to | ed. the compoſition act, and on demurrer ſevetal excep- 
nine, pleaded nt guilty; and as to the tenth, ns tions were taken to the plea, and all aver-ruled ; on 
ation, becauſe the place in which is his freehold tenement, | which judgment, 1/6, tc. was given for the defendant; 
and thatithe'mattocks were there damage feaſant. | whereon the court was moved for leave to diſcontinue, 
a general demurrer, the ſingle queſtion was, whether | and. 1 Saund. 39. 2 Saund. 73. and 1 Saund 23, were 
this general way of pleading his frechold tenement, with- en. 
out thewing any further certainty, was good? _ - | 
The plaintiff in errar's council argued, that the gene- | on the bench. But the motion was denied, abſeut 
ral errors being — reg : either the Fado tenement muſt” | | Powell, Juſtice, becauſe after a tule for a. judgment 
take in all the vill of R. viz. that all the vill is the. | /, &c. and then a peremptory rule for judgment, (as 
freehold of the defendant, and then, without queſtion, | , was in this caſe), Holt, Chief Juftice, ſaid, he 
the plea will be good; or it muſt be taken of a particu» | | never knew leave given to diſcontinue z and the 
lar place not certainly known or. deſcribed within R. | rule in the old books is, that if after the exception 
and take it to be the laſt, zud ſo the more ſtrongly 
againſt him, yer it will be well, eſpecially on à general | and yet the plaintiff demwrs 3; he does it at at his 


demurvev. | 5 I | pexilz. and if the exception is over-ruled, judgment 

But the reaſon why freehold tenement is a gocd plea, | thall be given againſt him. Vid, Raum, vol. 3 

is, that where the plaintiff is general in his writ or „ Cc — 

count, the defendant may be as general in- his pleaz'| 0 eb Nn e e 
rn ; n 2288 2 5 * n * 3.55 . . % x © di ; : | 


"<a * 6 


t ts 


the 


under the head D 


Michaelmas, u Aan. Golulp hin and Wife v. Tudor. 
„ i een, BL v5 NG LOR 
demurrer was joined in Eaſter term laft, and all 
— in paper, they . change their plea, 
2nd: plead an 1 able matter. 


Per curiam. Whilſt it is in paper, it is very regular to | 
change or amend, on payment of coffs; therefore the 


motion was granted on payment of 6/8. 


Vide Mod. 
Rep. vol. 6. p. 36. | 8 


Trinity, 3 in. Dockminigue or Daemanny, v. Davenant. 


Der curiam. If a defendant demurs in abatement, the 


eourt will, notwithſtanding, give final judgment, be- 


cauſe there cannot be a demurrer in abatement ; for if 


— ů — 


| 


: 
: 
; 


: 
5 
- 


| 


| 


| 


tter of abatement be extrinfic, the defendant | 
nan pled it; if-iptrinſic, the- court. will take notice 


of it themſelves. Vide Salk. vol. 1, p. 220. 
e 
| Yee this caſe fully ſtated in page 345 of this work, 


under the head Delt. 5 
Feuaen 11 dine See 5. eh e, 


1 


under the head Appeal. 


Jary, 12 An. The De M The Corporation of 
fy, 7 Hale rnb. 


Powys, Junior, Juſtice. If a defendant, in an action 


4 
— 


of debt on a bond, who has a good defence on the 


merits, ſhould, by advice of council, hazard his cauſe 


on a demurrer, Which is adjudged againſt him, this 


miſtake of council 'would not be allowed in Chanc 


as a good cauſe of relief. Vide Mod. Rep. vol. 10. 


5. #93 1 i 7 5 4 


See this caſe fully ſtated in page 352 of this work, | 


under the head Declarution. 


Trinity, 13 Hun. - Mites v. Williams. 
See this caſe fully ftatet in page 129 of this work, 


under the head A/ignments. 


Hilary, 1 Geo. Haitan & al. v. Jeffreys: 

The court was moved for leave to plead a plea, and 
to demur to the declaration at the fame time, on „at. 4 
Ann» the words are, That it ſhall be lawful for any 
defendant or tenant in any ation or fuit, or for any 
plaintiff in replievin, in any court of record, with the 
leave of the ſame cburt, to plead as many ſeveral mat- 
ters thereto, as he {hall think neeeſſary for his defence. 
Provided nevertheleſs, that if ſueh matter ſhall, on de- 
murrer joined, be judged inſufficient, coſts, Oc. 

Per curiam. The words of the Jet are, that it 
ſhall be lawful to plead as many ſeveral matters, Ac. 
Now a demurrer is ſo far from being a plea, that it is 
an excuſe for not pleading. Here you plead, and at 
the ſame time pray that you may not plead, The 
word matter imports a poſſibility, that the other party 
may demur to it; but there can be no demurrer on a 
demurrer. This was never attempted before. Vide 
Mod. Rep. vol. 10. p. 281. Boles Tera, 


Hilary, 2 Gs. Baldwin v. Church: 
See this caſe folly Hated in page 346 of this work, 


Trinity, 4 Gee. Long v. Buckeridee 


| Fee this caſe fully ſtated in page 149 of ' this Work, 
ugder the head Attornment, * 2 
31 HE; 


' 


; 
' | 


See this caſe fully-Rated in page 80 of 'this work, | ander the bead 401onr. 


T5 
| pledges” are not 


5 


again to the bar on Saturday, f 


| ment, the de 1 


traver 


Demurrer. 1 


Michaelmas, 9 Cb. 'The Vat v. Layer. 


The defendant” being indifted for Bigb-tregſen, in 
compaſſing the death of the King, was demanded fo 
- plead ; he pleaded mifnomer in abatement, and his plea 
was received, read, and filed; and afterwards he was. 
ſent back to the Tower, and 3 75 to be 175 

he Morrow of All Souls; 
and being accordingly 'brought' up on that day, the 
Attorney General demurred to the plea, and rayed 
that the priſoner might join in n I yt. 

But his council deſired time to reply, or to join in 
demurrer, and the rather, becauſe in Fitz - Harris's caſe 
four days were given by this court, which is ſome 3 
khat it is the courſe of the court, to allow the priſoner + 
to plead in ſuch caſes; and thereon the chief clerk of 
the Crown-Office being aſked what was the cuſtom of 
the court in this matter, he anſwered, that in criminal 
caſes there were precedents, where, on demurrer, time 
was given to join in demurrer, but never in capital caſes. 
Per cariam. Lg: nat eaſes no rule is given either 
to plead or join in demurrer : but the priſoner being at 
the bar, is obliged to anſwer immediately. Vide Mad. 
Rep. vol. 8. p. S2. Fe 


Bofter, 11 Cie. Phillibrown v. Rt 
See this caſe fully ſtated in page 40 of this work, 


Eafter, 1 Gen.  Griffth's Caſes 


See this caſe fully ſtated in page 273 of this wa K, 
under the head On⁰Hüi, Ul... 4 b. 29 
Dae, 11 G. Burland v. Bir. 
See. this caſe fully ſtated in page 345 of this work, 
under the head Debt. Ea ar Dog eve 
Michaelmas, 11 CU. Mellin Vo ii. ey 
See this caſe fully, Rated in page 68 of this work, 


under che head Aue 


See this caſe fully ſtated in page 273 of this work, 


under the head Condition. 


Ear, ia O. den v. Sache, 
In an action of trs 4%, offault, and falſe lmprifon- 
ut — as —— a —_ mprife 
ſheriffs 1 in London, which it the ſame, & c. and 
traverſed, being guilty, atherwiſe, or in any other mum- 
ner; to this the plaintiff deinurred, and thewed for 
cauſe, that the traverſe is idle and unneceſſary. And 
on argument, the court were of opinion that this was 
ill on a. ſpecial damunrer, thie words, which: is the fame, 
being a ſufficient traverſe. ,\Lutw. 1457. And ſoit 
was held in the caſe of Carvil v. Manly, where on a 
2 . 22 dag des to be well enough; 
ut the court ſaid, if it had by n a ſpeci wal demurrer, it 
would have been abr e the plaintiff 

had judgment. Vide Stra. vol. 1. p. 694, | 


On an indebitatus afſump/it, the defendant demurred to 
the 22 and for cauſe ſhewed that there were 
5 e 15 on e mencioned in the declara - 
Per curiam. Let judgment go for the plaintiff, for he 
may enter pledges any 1 before judgment, becauſe 
es ar able before judgment, and even not 
' then if it is for the plaintiff, Vide Forteſene, p. 330. 
- Hilary, 30 G. 2; x The Maſter, Nc. 0 the Vintner 
AnNa 8 Þ 1 Company v. Paſſiy. id b „ f 
l E iin i ö | . 
See this caſe fully ated in puge 300 of this work 
under W head Corporations. a 
5A Zaſler, 
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Fader, 30 Cena. Robinſon. v. Raleys 
Ig: an; aftien of :treſpaſs brgught by the plaintiff 


'agpinſt the defendant, the plaintiff declared on three 
different caunts the defendant by leave of court plead- 
ed ſeveral matters to each plea; the plaintiff replied, | 
and the defendant demurred to the plaintiff's [replication 


1 


ö 


ww 


a 


to his plea to the ib count, and alſo to the replication 


, |} 1 


to the plea to the 13th, count, to which the plaintiff 
i oh herein ooo abeaictth 
The cauſes of demurrer ſhewn by the defendant's 
council were: | 
Too the 


eplication to the defendant's) plea to the h’ 


count, that the replication was multifurious, and that the 
ſeveral matters ſpecifying them are put in iſſue, where- 


as only one ſingle matter ought to be ſo. ö 
To the replication to the defendant's plea to the 13th 


count, that the replication. traver ſes the licence; and alſo 


that the replication concludes to the country, ohereas 


it ought to conclude with an averment. 


After hearing the council on both ſides, the court 


gave judgment. n 
Lord Mansfield. Both the demurrers are frivolous. 
Te ſubſtantial rules of pleading are founded in 


ſtrong ſenſe, and in the ſoundeſt and cloſeſt logic; and | 


ſo appear, when well underſtood and explained: tho', 


by being miſunderſtood and miſapplied, they are often 


made ule of as inſtruments of chicane. ] 
As to the preſent caſe, it is true, you muſt take iſſue 


on a Jngle point, but it is not neceſſary that this ſingle 


point ſhould conſiſt only of a /ingle fact. . 
The licence is the point in ketten, and this point 


whether the licence was given or not, is put in 


iſſue; the whole turns on this particular propoſition; 


indeed it may be a difficult caſe, where the whole of 


the plea is not denied, but only ſome parts of it, but f 


that is not the preſent caſe. 


- Deniſon and Foſter, Juſtices, gave their opinion at 
large, and concurred with the e. | 
2 curiam. Let judgment go for the plaintiff on the 


ief Juſtice. 


demurrers. Vide Bur. vol. 1. p. 317. 


Micbaeclmas, 6 Geo. 3. Gray v. Aſhtons | 
On a judge's order for time to plead, on the terms 
(awony others) of pleading an iſſuable plea,” the 
efendant 


* judgment. | 


ut in a ſham demurrer; the plaintiff's at- 
torney conſidering this as an evaſion of the judge's or- 


he defendant moved the court to ſet aſide the 


judgment, and obtained a rule. to ſhew. cauſe, 
Gn the plaintiff's council ſhewin | 
motion, he prayed; that the rule might be diſcharged 
with coſts, which the court ſaid ought to be done. 
Note, On this motion, the court made a diſtinction 


They obſerved, that the former was an iſſuable plea, 


the latter only an evaſion of it. „ i 
Per curiam. Let the rule be diſcharged with 66. 


Vide Bur. vol. 3. P. 1788. 


Deodand ſee Fodfeiture. 


c bs * 


' * 
” 5 : 4 9 
— Abs nh 2 E 1 2 6 


Departure. 


1 


within the intent and meaning of the judge's order; 


cauſe on this 


between a real and fair demurrer, and a ſbam one. 


Trinity, 5 M. & M. The Counteſs of Arran v. Criſpe. 


In an action of debt on a bond, the Jefondant craved 1 


oyer of the condition, which. was to perform all cove- 
nants in an indenture of leaſe, wherein a covenant 
was, to pay a certain ſum, clear of all taxes, and then 


? TRA 


8.) 
if CIAL tn 


ſet forth the indenture of leaſe, and pleaded perform- 


rer, | 


. © * . 2 9 #* 2 . 
time, he muſt alſo go on with an ab/que bor, that he 
£4 +3 £ : , - ; 5 1 1. TCR TA. * bg te en (+4 38 
rad „ 2 „„ 


nenn 


Nase of Exgland, within a year before the election. 
The attorney general replied, that by law he ought 


. 


All the judges concurred, that the rejoinder was 2 


; 


Pal oe, 


Eafter, 6 W. & M. Primer v. Phillips, 
In an action of treſpaſs for taking bis cattle in the 


King's highway at the defendant juſtified the taking 


for damage feaſant ; the plaintiff replied, that time out 
of mind, there had been à certain horſe as well as fout- 


way, for all perſons, between ſuch a place, &c. and that 


the defendant drove his cattle over the way, and that 
as they were paſſing along, the cattle did eat, &c, The 
defendant rejoined, that the cattle were commorant in 


the way aforeſaid, and ifſue was Rn: theredn, which 
Was 


ound for the plaintiff. The court was moved 
for a re pleader, the treſpaſs now tried, being another 
treſpaſs than that which was complained of. 


Holt, Chief Juſtice. The trefpaſs is a tranſitory 


treſpaſs, and the mention of it in the declaration as 
done in the highway, was nothing to the purpoſe; it 
was idle and out of time, and mere lam, 4 ane 

1 


| therefore the plaintiff in his replication, 
lowing the defendant to another way, ot 4 
part, becauſe it is not materially alledged in the de- 


does not 4 


clatation; and a departure muſt be from ſomething that 


is material; and when the iſſue is taken on the com- 
morancy, it admits the plaintiff had a way, but that 


he continued longer in it than he ſhould, Thereiore 


judgment was given for the plaintiff. Yide Salk. vol. 


iin 


* 1284 „%s „ 1 


Michaelnas, 7 V. 3. Webly v. Palmer: _ 


In an action of trover, the defendant pleaded a re- 
leaſe, &:., and it was held by Holt, Chief Juſtice, that 
in ty Js, if the defendant pleads a releaſe from the 


* 


* 


is guilty at any time afterwards ; but if he does not 


ference between a bond and a treſpaſs z if the declara- 


tion lays the bond to be dated on one day, the repli- | 


cation cannot ſay it was dated on another day; but in 


treſpaſs the plaintiff may depart, if neceſſary. Adjourn- 


"I Vide Saike vol. 1. p. ee 


f 1 ＋ en 0 \ 4 BY 8 3 
2 2183 ty $44 > . 1 1-13 a» 4 


vo "3: 3&+ i £ 3! Be * 
Eafter, 8 . 3. \\ Howard or Hoard v. Tenniſon or 


Jenniſon. 
e ] 


An action on the caſe» for work done, was brought 
by a taylor, and ſix ſeveral promiſes laid, all on the | | 


15th of Oober; the defendant pleaded under age to 
all generally; the plaintiff replied as to two promiſes, 
ecluded, &c,., becauſe: the, defendant was at that 


not pr. 


time of full age, and as to the reſt, that they were for 
nece/ſary cloathing 3, hereon the defendant: demurred, 


alledging that this was repugnant; that the defen- 


dant could not at the ſame time be of full age, and not 
of full age: but the court held, that time was but a 
circumſtance in no wiſe material, nor part of the iſſue; 
that a man is not tied down to a preciſe; day in his de- 
claration; and if the defendant forces him to vary, it 
is no departure. Accordingly the plaintiff had judg- 
ment. Vide Fall. vol. 1. p. 223. Mod. Rep. vol. 12. 


p- 92. e t 
Eafter, 12 M. 3. Thankin v. Crocter. 


| See this caſe. fully Rated: in page 59 of this work, | 


under the head Amendment. 


-- 


Hilary, 2 Ann. Anonymous. 


Hol, Chief Juſtice. In an aQion of iris aſſault, 


and battery, if the plaintiff lays the a//au/t on one day, 
and the defendant 3 if Leia eas that juſtifies 
at another day, whereby: the day becomes materia] 
the plaintiff may reply an aſault on another day, an 
it is no departure, although it has been held otherwiſe; 
for the day is not material, and the plaintiff may main- 
tain his count. Yide Raym. vol. 2. p. 1015. Salke vol. 
3. P. 123. Mages (ch a | 


See this caſe fully ſtated in page 163 of this work, 
under the head Bl. 


Trinity, 13 Ann. " Cole V, Hawkins. | 
dee this caſe fully ſtated in page 352 of this work, 


3 


, : 


under the head Declaration. 
; 1 in n 11 [1.3% 
Michaelmas, 1 Geo. Vincent ve Atwood: . 


On a fcire facias brought againſt bail, the defendant 
pleaded that the principal died before the return of the 
capias; the plaintiff replied, that the principal did not 
die ww the return of the capias; the defendant de- 
murred. | . 

The defendant's council argued, that the replication 
was naught, CC 

iſt. Becauſe the plaintiff did not ſet forth that there 
was any capiat at all iſſued out; but only that the 
principal did not die before the return of the capias. 

2dly. Becauſe by this replication, there is an iſſue 
formed, wherein'the jury muſt at once try matter of 
law, matter of record, and matter of fact. x 
It was argued for the plaintiff, that when the defen- 
dant pleaded that the principal died before the return 
of the capias, he certainly admitted, that there was à ca- 
pias ſued out; and the only thing doubted is the death 


of the principal, c. It is neceſſary for the plaintiff | 


only to anſwer the defendant's plea, and not to ſet 
forth what is admitted by the defendant. 
ene N F 


1 


ern 
7 * i 
. 


1 * : hs 28 . 18510 £ $*8 kad 
HDeparture. 
vary the time; there needs no traverſe, for ſuppoſe 
you alledge the treſpaſi to be on ſuch a day, and the 
defendant juſtifies as to that day, the plaintiff may 


ſew another day, and it is no departure; for the de- 
ſendant has occaſioned this; and there is a great dif- 


[ 
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In a ſarefacias it is not neceſſary to ſet forth the 


awarding of a capias.  Lutw. 1281. 2 Cre; 97. 

Had the plaintiff replied there was a capias ſued out, 
and the defendant rejoined ui tiel record, the rejoinder 
would have been 'a departure from his bar. How then 


can it in reaſon; be neceſlary, for the plaintiff, in his 
replication to ſet forth, that which the defendant can- 


not deny in his rejoinder, without a departure? 


_ Perkins v. Wellafton, 3 Ann, In an action of debt 
againſt bail, the defendant pleaded no capias; the 
Plaintiff replied, there was a capiat; the defendant re- 
joined, that the force of the capias was ſuſpended by a 


1 | 


writ of error. Reſolved, that this rejoinder was a de- 


parture from the bar. 


Wherefore judgment was given for the plaintiff u. 
&c. Vide Mad. ep. Dol. 10. K 5), . | . 


In an action on the caſe on ſeveral promiſes, the 
defendant pleaded infancy; the plaintiff replied, it was 


for neceſſaries, and the defendant rejoined a ſtated ac- 


count, and that thereon the ſaid plaintiff had diſcharged 
the defendant ; and on LURES theme = —— 
yr the plaintiff, becauſe the r e was a departure 
from the plea; or if not, yet diſcharged 40 will 
not do, for the party muſt ſhew how he was diſcharg- 
ed. Vide Stra. vol. 1. p. 22. 


Michaelmas, 13 Geo. White v. Clever. 

In an action of debt on a: bond, with a condition 
carefully to execute the office of overſeer of the poor 
ſingly, without the affiſtance of the plaintiff; the de- 
fendant pleaded that he did execute the office ſingly, 
without the aſſiſtance of the plaintiff; and the plain- 
tiff replied, he did not execute the oſſice ſingly with- 
out the aſſiſtance of the plaintiff; the defendant rejoin - 
ed, that the plaintiff voluntarily took on him the of- 
fice without the defendant's requeſt, and that he did 


it without his requeſt. . ; 
Her curiam. This is a departure from the defendant's 
plea, and a contradiction: therefore judgment was 


giyen for the plaintiff. Vide Forteſcue, p. 333. Raym. 
ee LIT tl, gh 


Trinity, 3 & 4 Geo, 2, Hader v. Warr, : 


2 


In an action of debt on recognizance of bail, the de- 


fendant pleaded no ca ſa againſt. the principal; the 
plaintiff ſet out one, and the defendant replied, that 


it was S VFC 
er curiam. This is a departure. Let judgment go 
for the plaintiff, ' Vide Forteſcue, p. 333. 


3 


eee 4 9 6 Sos i Owen and Karl v. 


% In um nikon bg , ens bond, conditioned tofave 
u 


harmleſs from tonnage of coals due to V. B. the de- 
fendant pleaded not damnified; the plaintiff replied, 


that B. diſtrained for the ſaid __ and the defendant 


rejoined, that nothing was due to B. for tonnage ; this 
was held to be a good rejoinder, and no departure, for 
it fortifies: ex and er a good reaſon why he 
was not damnified. Vids Forteſcue, p. 341. ae 
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Diͤlcontinuante, Se. 


: 


Ea, 2 J, & d. Biſe v. Horcaurt, 


an attainder of high-treaſon in diſability. The plain- 
tiff replied a pardon, for that by the exemp 


b 
"of &c..(which as held e and prayed judgment and 


* — 
that there was 2 


the replication E 
there was no judgment at all. 
Error. 


Eafter, 3 & V. Carter v. Davies. 


See this caſe fully ſtated in page 356 of this work, 


under the.head Demurrere 


Trinity, 3 W. & M. Walwin v. Smith. Error. 


In an action of debt brought on a bond in the court 
of the corporation of Hereford, conditioned to perform 


77 there- 
J 


f 


{ 


| 
following, and then pleaded in bar, that the Plaintiff 

i Manduy next after ay, 
On an indebitatus afſumfſit, the defendant pleaded | defendant's council, that the ontlatory was be. 
| tween the action brought, and the plea pleaded, and 


articles, &c. the defendant pleaded performance. 


The plaintiff replied and affigned a breach, on whien 
iſſue was joined, And then there was an entry, that 


the Mayor was removed and another choſen, but no 


after this a venire was awarded, and the iſſue tried. On 
a writ of error brought in. this court on the ſaid judg- 
ment, it was objected, that Hat. 32 H. 8. c. 30, does not 
extend to inferior courte, and that it helps only di/- 
continuances of pleas or proceſs, and not of the court. 
Holt, Chief Juftice. It is a remedial law, and ſhall 
be conſtrued to extend to all diſcontinuances, as well in 
inferior as ſuperior courts; and indeed inferior courts 
have / moſt need of ſuch aſſiſtance. Vide Salk. vol. 1. p. 


178. Mod. Rap. vol. 4. P. 86. 
Trinity, 3 W. & M. Cbeio v. Briggs. 


Fol, Chief Juſtiee. An appearance does not help a 
diſcontinuance; as it does à miſcontinzance ; and it is 2 
queſtion, . whether-a Aiſcontinuance'tn proceſs is helped 
by the /iatute of 7 ; a diſcontinuance in pleading 
may be helped. ide Mad. Rep. vols 12. P-. 8. 


Hilary, 3 & 41. Philer v. Beſen. 


Ona a corit of error brought on a- judgment in the 
court of Exeter. the error uſſigned was the want of 2 


continuance, for it was to the next court, aubich is ill in an 


. *7 Bs 
Per curiam. The judgment being given on a verdiQ, 
this diſcontinuance is aided ; for the ſtatute of jeofails ex- 


tends :t0.inferior courts, and muſt he favaurahly,conftru- 


ny diſcontinu- 


ed to give a remedy, and the words are, a 
] raceſs, which 


ance, miſcontinuance, or miſconceiving 0 
ate general words, and applicable to 
law. ; ide Salt. vol. 3. p. 130. "Hp. | 


Eafter, 5 . 3. Anonymous. 


In an action of treſpaſs and battery, brought agai 
huſhand and wife, 2 as tecited in the deola- 
ration, was of a battery only at one time, but the de- 
claration itſelf was of ſeveral batteries done by them at 
ſeveral times, to which ſeveral batteries the defendants 
pleaded ; and the plaintiff replied as to one of them 
only, on which they were at iſſue, and it was found 

for the plainufr. - 33 
Per curiam. The ori 


gina] not being ſet out by crav- 
ing oyer, we will intend it to be right, but miſ-recited 
at the top of the geclaration ; and the plaintiff not re- 
plying to one. batteries, is but a diſcontinuance, 
which is helped by the verdict. Vide Salk. val. 3. page 
131. F 


Trinity, 6 . & M. Campbell v. St. Fobn. 


See-this-caſe fully ſtated in page 363 of this werk, 
under the head Demurrer. | | 


* 
3 *4g 


inſt . 


+ 


| 


the courts of 


Diſcontinuance, &. 


Michaelmas, 6 M. H. Mor v. Gran,. 


In an action of dabt on a judgment brought in 75. 
nity term, the defendant imparled till Michiemas term 


the Feaſt of St. Martin was vt] 
to which the plaintiff demurred. It Was urged by the | 


that all matters in diſcharge of the action, Which hap. 


his damages; to which the plaintiff demurred: and held, pen after the action brought, ought to be pleaded Pris 
e was 2 Aſcontinuance by the miſconcluſion of 
or an ill prayer of judgment is as if 
Wide Salk, vol. is Po 177» | 


And in theſe caſes, the time of the ozt/awry, and the 


darrein cantintiance. Yelv. 140. But the court com. 
pared this to the common caſe of a judgment confeſſed 
by an executor after an action brought, which is never 
pleaded puis darrein contenuance, but as this caſe is. 


time of the judgment, and when it was, appear in 
themſelves. ide Sall. val. 1. p. 178. Mad. Rep. wil. 
F. Ml as e, t ara 407 nene, 


An action was brought againſt two defendants, on 
joined in iſſue, and the other demurred; the iſfue Ss 
tried, and there was a verdict againſt that defendant; 
ſo that no day was to be given to him; but as to the 
other, day ſhould be given, and continu vnces entered till 
judgment, but none being entered, a tori: of error was 


day was given to the parties, nor any court held; but | brought, and theſe diſcantinuances were aſſig ned for er- 


ror ; for, being after verdict they could not be helped 
by the went. „ . 

Holt, Chief Juſtice. Diſcontinuances are helped ag 
well after the verdict as before; and ſo it has been ad- 
| Judged, for the ſtatute fays, where the fat is tried, 
without relating to diſcontinuances before, more than io 


to thoſe aſter a verdict. Vid Salk. val. 3. P. 130. f | 
Eafter, 8 V. . Price v. Parker. ak 


On a motion to diſcontinue on payment of cofts, the 
gaurt hald, that. Kia general verdiat there penny. Fac 
leave given to.diſcortinue ; for chat would be having as 
many new/ trials as:the plaintiff pleaſas : but that after 
a ¶erialiyerdict there may, becauſe that is not com- 
; te. and fal; pn 2 * is —— Phe 
ame point was ſo: in the caſe of .Reexe v. Geldinę. 
Eofter 58 6. i Me, in this court: Vide Salk. 63, 
1 „ 1 4 0 1 ba I G2 £f1 1 


Eafter, 8 W. 3. Neat v. Barker, 

An action was brought againſt the defendant for ſix 
Wee Wages due to the plaintiff for his falary, being 2 
eward ; there was a verdict for the plaintiff at che 
aſhzes in Berkſhire, and only ſeven pounds damages 

| gives. | BY 
It was moved to diſcontinue the action, and that the 
poſtea might be brought in. But nat allowed, __ 
Per curiam. After a general verdict, the court will 
not ſuffer the plaintiff to diſcontinue his action: it bas 
been allowed after a ſpecial verdict, and an argument 
% bar Bing” oor yoining in demurrer, but not 
after argying ſuch demurrer. But fat. H. 4. ordains, 
that after vi tie, a plaiutiſf ſhall not be nonfutted; which 
W Summon law ; for if 75 did not like 
his damages, he might be nonſuited. Vid Had. Reb. 
4 .. er io” Tn 


Michatlnas, 10 WW. 3. Lug v. Coin. 
See this caſe fully ſtated in 
under the head Demurrer. 
Wicbaalnas, 10 V. 3. noms. ,_ 
' The court was maved to diſcantinue a former action 
| pleaged in abatement of a ſubſcquent one, on ſuggel- 
8 that the attorney in the former action was. not i 
un | 


DE TQUNG, | | 

\ Holt, Chief Juſtice, would nat allow it; but bid 
em plead nul tiel record, and that the defendant 

would find their attorney for them; and bela, har 

perſon cannot plead twice in Abatement, Vid Mad, 


Rep. vol. 12, f. 230. | 
| Michaelmai, | 


F $i 
4 " 2 


1 


2 


 Diſrontiauance@+. 


| Way h Nen demur to e plea, fa fa 85 i 


Micbaelmas, 11 W. 3+ Pierceſem u. Huli. Error. 


On a writ of error brought on a judgment in C. B. 
it was aſſigned fot error that chere was a miſcontirlance, | 
the continuante being from one day to another in the 
ſame term, which was urged could not be, thegwhole 
term being but one day in law. But over<ruledi7 An. 
other 5 was, that che imparlance Wã ͤ⁵ẽn to 

Eafter, 


fifteen days in | 1 
fre F= | which was alſo rejected by the court. Vide 


— — 


NR — 


7 0 1 
13112, 


od. Rep. Vol. 1 2. p. 307. N ks 1 ier, Mis ; 
Trinity, 1217, 3. Coux'v. Lowther.' Error. . 
Aajudged, on fat. 39 Ed. 3. that in treſpaſs'a diſtonti- | 


(ani 19 


. — 


nuance as to'one defendant, is a di/continuance às to all. 


Michaelmas, 12 W. 3. Miri v. — 
Per curium. If a defendant pleads as to part, and 
ſays nothing as to the reſt, it is a dicntinuance, unleſs 
the plaintiff will take judgment by ni dicit. Vide Hod. 
Rep. vol. 12. p. 42. wire sener 


Vide Rayme vol, 1. p. 57. 


. - - __ —_ - 


\ 


; Hilary, 13 I. 3. Vincent Fe: ee, Eft 5d | 


n an aſſumpſit on three promiſes for 55 l. each, the 
2 ah J. mentioned in the ft count, 
pleaded, that the plaintiff ought not to have nis action, 
for that the ſaid three ſeveral aſſumptions in the declara- 
tion above-mentioned, were for, the ſame ſum of 554; 
which ſum of 55 /. the defendant had paid to the 
plaintiff before the action was brought; and for: this 
he prayed judgment, if the plaintiſt ought to have his 
action againſt him. The plaintiff replied, that the 
defendant did not pay, Cc. to which:the defendant de- | 
murred. | } & "i vows 35 6% » Y +4049 "HE * 1 | 


* r 


The court held, that the whole was diſeontinuad, 


cauſe the defendant pleaded only ta the firſt of the 
— and therefore the plaintiff ſhould have taken 
judgment by nibil dicit on two of them þ for the de- 
fendanr had fixed his plea e e in this manner | 
to the fitſt promiſe, and therefore the. ſpecial matter 
which follows will not aid it. 1 Noll. Rep. 177. 406. 
But afterwards, this being all done in Michaelmas term, 
and no continuance being entered on the roll, the plain- 
tiff entered up judgment by nil dicit on the to pro- 
miſes to which the defendant did not plead. And this 
was approved by the court, on à report made by the 
maſter after reference to him. And judgment was this 
term given for the plaintiff on demurrer. Vide Rqm. 
vol. 1. p. 716. „FFF 


Hilary. 13 W. 3. Anonymous. 


Holt,. Chief Juſtice. In an action of tre/pa/5 againſt 
two, after iſſue joined, and the plea of purs darein conti- 
nuance, one of them dies; the plaintift may at the trial 
get his default recorded, proceed to trial, and obtain a 
verdict againſt the other; and he may before judgment 
come and ſuggeſt the death of the defendant who died, 
and have judgment againſt the other. And taking the 
inqueſt againſt one, where there are two defendants, 
— one of them dies, puis darein continuance cannot 
be error, if the default of the other is recorded, and his 
death is ſuggeſted before judgment; and the death of a 
party cannot be pleaded in abatement, * darein conti- 
mance. Vide Mod. Rep. vol, 12. p. 668. f : 


Hilary, 13. 3. The City of Linden v. Wood: net 


See this caſe fully ſtated in page 292 of this work, 
under the head Corporations. = | 


+71 18 SW 


Hilary, 13 V. 3. | Crow v. Maſon. 


Per curiam. In an action of debt on a bond, the de- 
fendant pleaded in bar as to part, that aſter the laſt 
continuance he had paid ſo much, which the plaintiff 
accepted; to which the plaintiff demurred ; and it be- 
ing a declaration of Michaelmas term, it was adjudged, 
the whole was diſcontinued; for the plaintiff's. proper 


L 


e 
4 


inſtead'of from the day , Bafter'in 


| on a ſpecial 


* 


continuauie, dpd no acquittance pleaded or produced ; 

chere fe Let de plein ibs judgment dy nil Aar 3 

to the reſt, Vide Mod, Rep. we. 12. p. 626 
e Wer „ 


. 
TE bg, 
Nan SY 


* n a, 4. bc Se „ 5 9 © AS If 
pleaded, 2 He had a Fight to do, it being after the it 


* 


ed paymeht'd part, E In continuance, Which the 


ares * 


„ 


$ pleaded Puts darein cuntinuauet, it admits of no 
anſwer; and this he ſaid was not like the cafe of fo- 


like the caſe of the demangapt's entry got . the 
th 


receipt of Pare puis darein 'tontinuance was pleuded; 

and there it v d to be n 

might be given in evidence, but ff it had been in debt 
00, it muſt have” Beck! pleaded in Jur. Vic 

Med. Rep. bol. 12. p. S lit 


* 4 * 
11009 


. y e , A * 
AN Gl Sg. | 1 91368989 522 bn | 2 at; * t1 
Trinity, 13 W. 3. Barber, v. Palmers. , 


If after a'plea in bar the defendant pleads a Fu Ar- 


rein conti uance, this is a Waiver of his bar, and no ad- 
vantage ſhall be taken of anything in the bars. Vide 
Salk, vol. 1. p. 178. 8 . , * 4 FR OREN Ad Sand +5; 4 


; Jeg voc goil Ane 
„ ARSE 200 ieee eee e ll 
8 T riniiy, 13 V. 3+3; Slanney V. Slanney. 
In an; aQion, of 4% t on, a bond, a declaration. wa 
delivered 6n the firſt day of ele term 30d à pla pb in 
ed on the firſt day of Eaſtet term, anda plea put in 
after the rules for pleading were out, beginning with 10 
action, and concluding in abatement ; and the doubt 
was, whettfer.this\was net'à diſtontinuance, "and it was 
ſaid the books ran both ways, and agreed if it be taken 
in abatement it came too late; the ruſe being out. And 
the caſe of Biſſe u. Harcourt was quoted, where an at- 


taindet in diſability of the perſon was pleaded: thus; 


and the plaintiff replied, demanding judgment for da- 


mages, mewing that it Was a Aſcontinuante, matter of 


abatement being pleaded in bar ; and he ſaid, if the plain- 
tiff had pleaded matter of fact, anſweting a fact plead- 
ed in abatement, a coneluſion of a prayer of damages 
had been proper; but where he does not reply ſuch 
a fact, he only ought to pray that his wirit be ud 


Judged: good ; for if on triaf of matter of fact pleaded 
in abatement, the iſſue be for the plaintiff, he ſhall 


have final judgment: and the caſe of Madina v. Stanton, 
adjudged in this court, was quote. 
Holt, Chief Juſtice. Where the court awards a ve. 
JSpondeas oufter, when the judgment ought to be final, 
it can do no harm, becauſe/the defendant cannot aſ 


4 


ſign it for error, no more than he can the awarding an 


eſſoign, when it ought not to have been, being for his 


advantage. At another day he ſaid, the defendant be- 


gins with a adtio non, i. e. no action, becauſe the plain- 
tiff is outlawed in the C. B. and prays judgment of the 
10rit. | But if it be for any thing out of the writ, as 
Joint-tenancy, or the like, the condition may be with a 
Judgment of the writ, or otherwiſe in abatement; if one 
begins in abatement, and concludes to the action, it is 
ill, if the plea be not ſufficient in bar according to the 
concluſion ;. and if a demurrer be put in to ſuch plea, in 
that caſe judgment ſhall be againſt the defendant, for his 
concluſion affirms the writ to. be good; but if the plea 
commences in var with a good matter, and concludes to 
the writ in abatement, it will be well, for the plaintiff 
cannot have à good writ, if he has not a good cauſe of 


action., 36 H. 6. 18. And it was ſaid, if in the princival 
* caſe the plaintiff had demurred, or replied in 23 
the court were of opinion that it was a plea in abate- 


ment, perhaps it would be a diſcontinuance. At laſt, arule 
was obtained for the defendant to conclude his plea well, 
and then judgment went according to the juſtice of the 


matter 3 for if this be made in abatement, it is irregular 
After the rules are out: therefore let the defendant ſhew 


33 | .. . cauſe 


8 — 


— ——— — trees CE Ei; n 


— ͤ ͤ — p ů GE 


r 


we it 


In an 4 p 
ed non-aſſump/it, as to one, and as to the other it be- 


defendant received ; but pleaded nothing to the reſt: 


Had Mod. Rep. vol. 7. p. 124. 


E "> 


edule ſhy he ſhould outcohclude in ler len theſe le 
; kkicle in prezdia pk mY to be e couraged to in- 


* 


Fee th cen FE a Ken, 
e e 51 Mo enen nee, 
 Michaeimas, 13 M. 3. Hayward v. 7 7 


On à urit of error brought oi a judgment in & B. 
in an action on the c after hearing council on both 
ſides, on the error5 alſiged, the court, gave judg- | 
ment as follows: I ie 
Halt, Chief ſuſtice, We are bound 4 our office to 
take notice of ve praftice, of every court in Melimin- 
er-halh, let us b 


* 13 


* 


— — 4 


us be informed which, way, we can; the 
e one thiog, and an eftabſilbed, practice, | 
-of "WRIFR, Ons THAT wave Aya e leading, is 
anordr thing z SÞ.15 18 nat the, Jy0Rey Of, NPE Toure 
 faying, that it. is the courſe of the Court, will deter- 


Suppoſe you had pleaded a right, and à proper ori- 
ginal in this manner, that you have done here, you 
„ ſhewn, that it was ever ret rned, and till re- 

turn, Aer is no day in court; and there is no conti- 
nuance ſhewin to have been entered; and to prevent 
the /atute, it is not enough to take out a writ, even 
a proper one, but all the continuances, though for fix | 
or ſeven years, muſt be entered, and ſo 'ſhewn to the 
court; for if there is but an omiſſion of one continuance, 
it ſpoils all. Indeed where it is pleaded in abatement, 
on another action depending for the. ſame cauſe, the 
plaintiff need not ſhew all the continuances, but yet he | 
muſt ſhew the action is not determined. But by law, in 
this caſe it is not enough to ſay, it was continued, but 
it muſt be ſhewn no. . | 
Gould, Juſtice thought it would be well only to 
alledge a continuance generally ;- but agreed if a con- 
tinuance is not alledged, it ſhall be intended a diſcon- 
tinuance, for it is ſoof courſe. And for the diſcontinuance | 
only, the judgment was reverſed. . Vide Mod. Rep. 
vol, 12. p. 568. ee ee e,, gee. 


— PI 


Fac. againſt bail in the mayor's court gf 


After hearing council on both ſides 


ground for an alias, and alſo for a day eee 


chaſe of the writ; for it was the return that gave the 


| was to continue a latitat · for ſeveral years, he muſt get 


44 8 a ab 8 at . 
Dar, t . Atuvad v. Nurrd ad Etior. 


e ao, 10840 i eee 
Oaa 20744: of erer brought en a judgmenmg on al. 


among jor nt rag ta en on che gf nnr, 
e following. 5 Ai 55 Sto 1 48 5 
There were two /c> fades on which this judgment 
was founded, and the frſt ſes; fue. Was not turned, 

1 xr Ne - 


ad appeared by the regord>} e 
their 8 | — | 


Hall Chief Juſtice aL here ig" re 921 d 
it will be a 4% nina, an tha t 2 e ure d i 
ApPEakance; but after verdict à m/coritini@rtce is cured. 
and.there. being no return ts the S _ 
much as a recital of it in the fend, I Is net Main- 


tainable, and if you do not appear at the return, you 


cannot appear at all, if the-proceſs ig notimntinued 
down. If there 12 Beg IDO] e T 
term, and the defendant does not appear „but comes in 
Hilary term, all is wrong if there is not a, continuance 
down to Hilary term duely entered: if 3. facs/is ge. 
turnable on Thurſday next after three weeks 4 Si ee 
if the party appears on the morrow of St, Martin, it 
will be an incurable fault, for none can appear when 
he has no day on the writ, or on the roh, And here is 
neither. And ſuppoſe the firſt /i. Fac, had been well re- 
turned, and;an alias iſſues out returnable. in Fane, and 
the defendant appears in Auguſt, all would be 

without on a continuance entered till Auguſt; becauſe 
without it the defendant has no day in court; but he 
ſaid perhaps the want of the return of the ., fac, 
might be cured by the day on the roll, where the 10. 
and iſſuing out of the writ is, which perhaps may be a 


= 


— 


and he ſaid, that on pleading the fatute' of limitati; * 
he always uſed to plead the return, — the gu 


poſſeſſion of the cauſe to the court. And ifa peiſon 


Micbaelmas, 13 V. z. Miels v. Peach: ; 
: : | ELLE ol 


In an action of replevin for taking chattels in à cer- 
tain place called A. and alſo in a certain other place cal- 
led B. the defendant avowed the taking in the place 
aforeſaid, in which, &c. for that ſuch a one was ſeiſed 
of the _ in which, &c. To this the plaintiff de- 
murred. | let nis mass 
Per curiam, The place in which relates only to one 
Jace, fo that there is a diſcontinuance, the avowry not 
ing an anſwer to the whole declaration; and this 
diſtinction was made by Holl, Chief Juſtice, viz. if a 
plea begins with an anſwer to the whole, but in truth 
the matter pleaded is only an anſwer to part, the whole 
plea is naught, and the plaintiff may demur ; but if a 
lea begins only as an anſwer to part, and is in truth 
but an anſwer to part, it is a diſcontinuance, and the 
plaintiff muſt not demur, but take his judgment for 
that as by nil dicit; for if he demurs or pleads over, the 
whole action is diſcontinued. Vids Salk. vol. 1. p. 179. 
Raym. vol. 1. p. 679. N 


Hilary, i Ann. Pierce v. Henriques, © 
umpſit on two OR the defendant plead- 
ing for 100 J. he pleaded payment of 99 J. which the 
the plaintiff replied, denying the payment; and on 


demurrer, 14% | 8 
Per curiam. The plea is well as to the 99 J. for a 
perſon may plead ſeveral pleas, as payment of part 
and a releaſe as to the reſt, c. and here it is a % 
continuance; for he ſhould have taken judgment by 
nibil dicit, for ſo much as had not been pleaded to, and 
lead as to the reit: but it was agreed here, the de- 
ndant could not plead rion-affump/it in part, and a 
releaſe or payment to the reſt; for that would ſpoil 
the whole plea, HOVE. e {LO SFISQ e Hin 
And being ſpoke to again, it was held a d;ſcontinu- 
ance in the whole by the court, BD OAT Ci 


| cap. ad ſatisfac. is taken out within a year, you may 


| and for this he quoted Sir Jahn Vidjaz v. Hellings, Vids 
g „lr 5 


continuances down, though you never take out anothe 
but there muſt be a return of the firſt writ not 


continue it down as long as you think proper, on a retu 
that the ſheriff did not ſend the writ, and not he Put (os 
. face There is a vaſt difference between the writ to 
which the defendant has an anſwer, and one to which 
he has none; for if it is a writ to which the party has 
a plea, there muſt be ſome ſort of a return, as that it 
came 100 late, &c.. but ſtill there muſt be ſome return; 


Mod. Rep. vol. 7. p. 3+ 


Mila, 2 Aun. Bezaliel Knight's Caſe. 


AI 


An action having been brought againſt Kuight in a 
wrong name, he pleaded the miſnomer in abatement. 
On which the plaintiff declared againſt him d#-nove by 
his right name, and Anzght pleaded the firſt action 
pending, for the plaintiff 1 to have diſcontinued it. 

Holl, Chief Juſtice, ſaid; it was too late to do it 
now, becauſe the diſcontinuance only relates to the time 
of its being entered on the record; ſo that if the plains - 
tiff ſhould now enter it, and reply aul iiel record, it 
would be againſt him, being a record at the time of the 
plea pleaded: and it is not like the reverſing a judg- 
ment or outlawry on a writ of error, which makes void 
— record ab — 2 that — tiel record, if the 
judgment is revert efore the day given to bring in 
the record, it is ſufficient. fy vol. 2. p. 1 


; Eaſter, 2 Ann. Curluis or Curlewis, v. Padley or 
5 | — 'Y. * Dualey. 1 1 

In an aRion of debi,'the declaration was of Aebae!- 
mas term, and the plea- roll of Ba/ter, and no continy* 


ance entered; and this on demurrer was ſhewn to the 
court as a'diſcontinuance';” but they ſaid; the practice is 


Hott, Chief Juſtice, ſaid, it might be doubted whe- 
ther it could be fo pleaded on an indebitatus afſumpſite 


F 
2 


never tu enter coniinuancet till the. plea · roll he entered 
up, though the declaration be af fawr or u terms 
ſtanding. Vide Salk. vol. 1. p. 179. : vol. P. 872. 

a I 1 ' Eafier , 


In an action of debt on a bond, the deſen ead 
ed a compoſitign, and this b ued-- ſeveral times 
at bar an demurrer, & 4a x (gr rule for | 
judgment, elt : it DEL . — 
again, the former ru! — 
day the conft was moy ng, tl 


1 Saund. 39, 23. 2 Saund. 73. were cited. 
w. ef Juice, ; ben 


$ 
whereas, it ſhould be before. our Lach the Queen ubi- 


| but a miſcontinuance, and could 


d'the plainti E 
5 L This is only a plea to part, for in debt 


Michaelmas, 6 Ann. Falmouth v. Strode. 
In ejefiment, the caſe was as follows, viz. the aſſizes 
began on the Monday, and the defendant died the day 
before, and yet a trial was had, and after a long de- 
fence, a verdict was given. for the plaintiff: and now 
it was moved, that judgment ſhould be arreſted, on this 
objection, that this is a matter of fact, and not aſſign- 
1 | SPOT WITT HITS IN 

Holt, Chief Juſtice. If he had died the day the aſſizes 
began, though the cauſe had been tried after, the trial 


ing to Shelly's caſe in 1 Cro. in which caſe Lord Hobart 
ſaid, any man as a friend 0 the court may inform the 
court of ſuch an error. Adjourned. Vide Mod. Rep. 
vel 124 als hgh Fmhſʒm mm 7% OE NS ef 


# 


Eafter, 7 Ann. _ Bufhell v. Haynes. 


under the head Bail. Band. TOM 
Michaelmas, 8 Hun- Foddrell v. Heathegt.' 
See this caſe fully Rates in page 351 of this work, 
under the head Daura ˙ W 
F Ein 19293 tk 
x W232 £ 


under the head Alt 


| 1 . — * 
8 | | Tuner v. Turner. 
** „ 2 Amn. Tuner v. nnn 
. 8 * *, - * 
* - 


this was a ſham plea, and 'no ſuch compoſition ever 


di 
able after a verdict, but that they ought to bring a 


See this caſe fully ſtated in page 18; of this work, 


j . : YT; ö > | a 32 


as to 2251, part 25 the aforeſaid 5001. pleaded payment; | 


the plaintiff ſhould have taken judgment by nil dicit. | 


had been good, though he had died at one oclock in 
the morning; for there is no fraction of a day, accord- 


| ? ö 22 n a Nin 
Se e ee 
dee this caſe fully ſtated in page 80 of this work, 
F M15 if l 


As tothe point of th 


. 371 
lens Hint n Nan 971 1 oC NILS ee 
5 Per curiam. Ti a defendant pleads in abatement, at 


the plaintiff replies as to a plea in bar, it is a diſtont; - 
N H 


aua. Wide Mods Rep. vol. 10. p. 112. 


1 4 
f I. ; | , . po So 6? n 
Fa vo 1 . ? 2 1 E 0 a — 1 0 0 'Y 2 a 1 — J 

141 *s 3 '> 2 . ; ayt r 4 ; « C | : 0 Fa, FT * 4 


Per arten. If pending the conſideration of the court | 


the plaintiff dies, judgment may be entered without 
entering the continuances; and then it will have relation 
to the day in bank. Latch. 91. 1 Leon. 187. Baller 


ve Delanger, à modern gaſe. A continuance is nothin 
about WO LR AS A eee nothing 


The time when in fact judgment was giyen muſt be 


entered on the roll, zhatis only in reſpect to land, that 
it may not be bound until the time of the judgment 


inconvenience was provided againſt, by Hat. Car. 2. 


| there might have been inconvenience in entering judg- 
. 


ment without contznuances; there can be none no 
* 188 4 
++, Trinity, 4 Geo. Long v. Bucteridge. 


See this caſe fully ſtated in page 148 of this work, 


Hl, 8 Ce. Martin v. pull. 


In Trinity term laſt, the plaintiff delivered a decla- 
ration on a ſtock- jobbing contract, with an impar- 
lance to Michaelmas term, and then, on demurrer to the 
plaintiff's replication, the paper book was made up, 
and after the iſt of Nen it was made a concilium, and 
the plaintiff had judgment niſſ, before the end of the term; 
and the day before the end of the term the rule was 
diſcharged, and an ulterius concilium made to this term; 


at the frſt return of which the defendant pleaded puis 


darein continuance, that the contract was not regiſtered 
according to the flatute : whereon the plaintiff made a 
ſpecial entry of the continuances from the firſt day of 
icbaelmas term to that day, when it ſtood in the pa- 
per, and ſo on to the laſt day of laſt term, and then 
again to the firſt day of this term. 
Te court was moved to ſet aſide the plea, betauſe 
not pleaded after the laſt continuance, the time for re- 
giſtering expiring on the firſt of Nowamler, àſter 
which there are two continuences on the roll before the 
plea comes in, whereas all pleas puis darein continuance 
ſhould be pleaded before the hext continuance after the 
fact happens ; and as to the ſpecial entry here made, 
he ſaid, that indeed the common practice is to en- 
ter continuances from term tp term, becauſe that be- 
ing ſufficient to prevent a drſtontinuance, attornies for 


| their own eaſe never enter any more; but yet In fact 


the party has a right to enter all the continuances, the 
proceedings here being from day to day. Beſides, the 
plea is falſe in fact, and that is another reaſon to ſet it 
aſide as dilatory ; the words of the fatute are, That 
'* ſuch memorial ſhall be ſigned by the party,” and it is 
on that they ground themſelves, for the contract is 
regiſtered, and in this manner, This contract was 
* made for the benefit of me William Martin, and has 
" I deen compounded 3?! which being all the plain- 
tiff's hand writing, that is a ſigning, tho' the name is 
not at the bottom; like the caſe of a will which the 
teſtator writes himſelf, and begins I A. B. &c. a 
does not ſubſcribe it, yet that has been adjudged to be 
a ſigning. 3 Lev. 1. Haig uh 071 l A * | 
of the "continuance, the court did 
not determine the matter. a ter 
Pran, Chief Juftice, and Forteſeue, Juſtice, held that 


might be entered, and then the plea muſt be ſet aſide, 


as dot coming in time. 


„ "Eyre, Juſtice, (abient Powys, Juſtice) thought this 


/ uncommon dune which was to deprive the deſendant 
| of a benefit, Which in the common courſe of prac 


however, this point was not determined, being A 
of opinion, that for the ſecond reafon the plea ould 
be 


4 IC" 
— — — — 1 
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given, and ſo purchaſers over- reached. Before this 


as the fact would warrant it, every act of the court 


| | | | - Practic 
he would be inticled to, ought not to be allowed + 


: y 
: We? 


—  — — — 


— 
ECC ˙wꝛ. ˙ . d it wo ² UV rn oe 


7 | 
1 
f 
t 
þ 
{ 
7 

! 

1 


— CO 


— a 


nn r 5 — 
— 
pry — 


572 


be ſet aſide, as falſe; ſaying, it is the conſtant practice 


at the aſſizes, to put the party to verify ſuch a plea, 


before it is allowed; and if the party does not give 


ſome. evidence of the truth of it, the judge will, 


reject it, and go on with the cauſe. And at ano- 
ther day, Eyre, Juſtice, cited Mo. 871. that a plea 


puis darein continuance could not be pleaded aftes de- 


murrer. The others gave no opinion as to this, but 
ſer it aſide on the point of its being falſe in fact, with- 


out meddling farther with the cont inuances. Vids Sira. | as anſwer 
J purpoſes the term is but one day in law; pet to ther 


>, * 


after, 6 G. | Wordward v. Robinſon. 


In an action on the caſe for ſeveral promiſes, and 


* — 


r 


— - 


among other things, for a note for 65 l. and on an inde- 
bitatus aſſumpſit for 36 J. 9s. 5 d. and a quantum meruit 
for carpenters work and materials found, wherein the 
plaintiff averred he deſerved 36. 9s. 5 d. for the work, 


and the like for the materials. | | 


The defendant, as to the count on the note, plead- 


ed, that he gave a bond in ſatisfaction for the ſaid 60 /. 
and the plaintiff received it as ſuch. And as to the 


faid ſeveral ſums of 36/.9s. 5d. and 36 J. 9 5. 54. that | 
he gave a note for ſo much in ſatisfaction ; and on iflues | 


tendered, the defendant demurreds | 


On this cauſe being put in the paper, nohody appeared 


for the defendant, but it was obſerved by the court, 
that there was a diſcontinuance. And at another day the 
defendant's council argued, that there were two di- 


continuances; 1. As to the note for 65 J. where the de- 


fendant in his plea has artfully dropped 5 4 and plead- 


ed only a ſatisfaction for 60 1. And, 2dly.: In the plea of 
a note in ſatisfaction, which covers no more than two 


ſeveral ſums of 36 J. 45. 5d. whereas there are three 
ſuch ſums in the declaration, Zafter, 4 Geo. Nichols v. 


Baskhouſe, on an indebitatus aſſumpſit, the defendant, as 


#0 


as to 
when it ſtood to be affirmed, Eyre, Juſtice, obſerved, 


parcel of the damages pleaded one piea; and 
reſidue, pleaded another; and on error, 


that between the two pleas the defendant had dropped 


a penny, and the court held it a diſcontinuance : and 


fo is Yelv. 5 Carter 51. 


To this it was anſwered and ref. lved by the court, 
that as to the firſt part of the ohjection, there was no 
diſcontinuance, it being pleaded as to the whole promiſe; 
and-though it is in law only an anſwer to part, and by 


that means a void plea, yet it will not make a di/- 


continuance ; ſo vice verſa, if it is pleaded as to part, it 
will be a diſcontinuance, though in law it is an anſwer 
to the whole. As to the other point, they all held it a 


diſcontinuance; but then Eyre, Chief Juſtice, obſerved, 


that it being a record of this term, the plaintiff might 
take judgment by nihil dicit for ſo much as is uncover- 
ed by the plea z and cited two inſtances where it was 
ſo done ; Vincent v. 77 „HMichaelmas, 11 V. 3. rol. 
183. and the caſe of Marcas v. Fohnſon, Hilary, 3 Ann. 
Salk, 180. Vide Stra. vol. 1. p. 302. 


Eaſter, 10 Geo. Hauler v. Hinton. 


See this. caſe fully ſtated in page 145 of this work, 


under the head Attorney. 


Michaelmas, 10 Gees Miller v. Bradley. Error. 


On a writ of error brought on a judgment in C. B. 
the judgment being affirmed.in this court the laſt paper- 
day of the laſt term, it was inſiſted the capias ad ſatisfa- 
ciend. muſt be returnable this term, becauſe the judg- 


ment could not be ſigned til} the fourth day afterwards, 


&c. if ſo, then the plaintiff having brought a i atum ca- 
ias ad ſatisfaciend. that muſt be irregular, becauſe there 
could 
figned, and conſequently nothing to ground a te/ia- 
tum ca. ſa, eſpecially as this action was brought by ori- 
inal. | int LEY | 
The objection was, that this action being brought 
by original, no ca. ſe» could iflue before the judgment 
was 


3 


no capias ad ſatisfaciendum on a judgment not 


N 


ned; and it being obtained the laſt paper-day of 
the laſt term, it could not be ſigned till after the fourth | 


@ + #% w 8 3 1 x7 
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 Disfranchiſeinent. 


day afterwards, &c. of this term; fo there being no. 
thing to warrant a nn conſequence the te/tatum 
2 muſt be ifregu n & [4 IN [1.40 0441 0:7 
Tpe council on the other fide replied, that when the 
judgment was figned, though in the latter end of the lat 
term, this by relation is a fufficient' foundation to ſue 
out a®capras the firſt day of the term, which will be a 
warrant to found a team retu rnable in three weeks of 
Trinity, und ſorgood,”!, 0 VG 6 SO! 6 Boe 21 
To which it was anſwered, that though to ſome 
purpoſes it is not ſo; -as for inſtance, if there are'tonth 
nuances, there can be no judgment before they ute en- 
tered, and the principal cafe being by original; there 
could be no judgment entered till the hui day after 
of the following term; ſo there could be no ſuch 
judgment as is now ſet up to ground a feflatmm kh 
Per curiam. This is a judgment of the firſt day 


between an action by at and by orginal, it is regular; 


190. Bas 
3 F * ; 


* 


„n. 


* rn 


* 
9 * * * 
* 


i Adjtdged, that a fine; with proclamations, Tevied by 


ſo as to put him to his writ of formedon. Vid Bur, 
vol. 2. p. 704. A997 h nod 3 20 hemd 


1 Lag tao . G 4a a. M4 AS 5 
t TAS * if SS ?k +0 — 07 1 9 l 1 N 1 * * = 8 (33 £ » 
M f 5 4 * a — 14 ; ? n 4 c 
Hilary, 4 G Harris, Executor v. Tanes. 
Hilary, 4 Geo. 3. Harris, Executor v. Tanes. 
11 * 7 * 9 „ y 1 # by * 4 % 3 2 * 


, On a queſtion before the court, “ whether an exe» 
i cutorthould be permitted to diſcontinue without pay» 
many orpous. = 10 ooOTSLT OO TO 
After hearing council on this motion, the court ſaid 


they were clear that the giving an ie OE, JPEG 


diſcontinue was à matter of diſcretion in the court: 
that they ought not to give him leave in any cat 
where he had knowingly brought his action wrong 
unleſs he would conſent to pay coſts. _ Sha 
Per curiam. Let tne plaintiff have a rule to diſconti- 
nue, on payment of colts. Fide Bur. vol. 3. p. 1451. 
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4 £304 
io wells ly hath br 
' 4 } þ "os. | 9 17 A Ta: C 5 , - 4 } . P * 4.4 L 
A. he City of Exeter v.'Glide:; 
Hilary, 3 M. & . ity 0 v. Glide. 
1 FRE x 1 6 0 iner 5 


Per curiam. 100 An alderma ro an deſerting his office is a 
good cauſe of disfranchiſement 3 and Holt, Chief Juſ- 
nets, el that ar 60 Moved from the coun- 
cil, in the very nature of the thing, was the ſame. 
Vide Mad. Rep. vol. 4. p. 33» 9 4 


Nn oy IS « L : 2 
3 Eaſter, 9 F. 3. The King v. Chalkee 


On a mandamus directed to tho corporation of Nil. 
ton, to command them to reſtore an alderman, they 
made return, that he being Mayor ſuch a year, miſem- 
ployed the revenue of the corporation, &c. to ſuch 
uſe, &e. and that he eraſed one of the books of the cor- 
poration, c. and that being charged with theſe 
crimes, he had been heard what he could ſay in his 
defence, and therefore they removed him, &. An ex- 
ception was taken to the return, becauſe it did not ap- 

was ſummoned. And the rule in 


gear. that the pa 
Glide's caſe in this court, Trinity, 4 & 1M. 5 
| ROY pot 


- 


1 * 


dune and 


I par 


being.ahu to give ſufficient anſwers, was dis franchiſed. 


T 


poration... „n 
Holt, Chief Juſtices If Wee 
patent under the common ſeal, he ought 


e 
N 
2 


charged in like manner but if by election, there ie 


is only entered in the book, and an order is futherent - 


to diſcharge him, ſo. that they 3 
without any inſtrument under their common ſeal. And 
a common council is incident to all corporations of 
common right, unleſs 
patent Of agton, r ce 
The third exception was, that the offences were not 
ſufficient cauſes. of disfraxchiſement ; for as to the miſ- 
employing or non-payment of the money, that is no 
cauſe of forfeiture, becauſe the corporation may have 


their action for it: beſides, it is not ſaid that he was 
required to give any account for it, And as. to the 


eraſing of the books, it may be that the entty was 


wrong, and be only made it as it ouglit to be; for it 


is not averred: that it was as it ought to be, nor is the 
eraſure averred to be to the detriment of the corpora- 
tion. And of this opinion was the whole court; and 
therefore a peremptory mandamus. was granted. Vide 
Raym. vol. 1s p. 225, 1 
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Michaelmas, 10 W. "Ss TI The King v. The Mayor of 


Coventry. 
We of +24 7 18 Ni N. 5 
See this caſe fully ſtated in page 292 of this work, 
under the head Crit 


3 ben by „ ben eint To. 24 ig nn n 
Hilary, 4 Ann. Tha Queen v. The Bai ifi, Burgeſſes, 
Sec. of the Town of Ipſwith. 


under the head Corporation.. i 
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under the head Corporations in 1 
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Michatlmas, 7 Ann. The Nuten v. Lane. 

7 $0 te? : $© 7 85 a * in OF 3 8 3 5 

On a mandamus to reſtore an alderman of Gburgfler, 
the return Was, that he had wrote a letter to another 
alderman, which was very featidulous,”and agreed to be 
2 I Sls 5 „ 1 x51 1 1 N 

Per curiam. Though | nan 
there ought to be a conviction for it; it is indi} 


11 


meer W bmweh 4 Ml: yet 
Buble 


conviction, according to'Bagy's caſe; and held to be 
os e ee, Hed ES, OWL 


At another day, the council urged, that it was good 
2 


without a conviction, becauſe he agreed to the 
and conſented to be turned out- F 


Per curiam. He cannot conſent; bechuſe à libel is a 
thing of which they have no jurifdiction 3 they have 
not the conuſance of the trial of libels. 5 
Holt, Chief Juſtice. If he conies'to their afſemblies 
and ſhould by. parvl only come and refign, I hold tha 
18 2 good reſignation, if entered on their books as ac- 


At is otherwiſe provided by the 


See this caſe fully ſtated. in page 293 of this work, 


See this caſg fully ſtated in page 293 of this work, | 


at common law, and, ſo: ought" to be proſecuted to 4 


from the office o 
ty, it appeared on producing the charter, that there 


be removed but by charter or 


* 
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Secondly, 80 likewiſe, where it concerns his duty 


and: office, yet mixed with ſome great crime, why 
ſhould they fave leſs authority, becauſe the offence is 


greater? as tearing the charters and records of corpo- 


-ations, that is an offence indictable, and yet much 


againſt the duty of his office. 1 
 Thitaly,” Where there is no relation. to the office or 


franchiſe, there it is very juſt that they ſhould have 


no Juriſdiction, as in the caſes of perjury and for- 
©" Hob Chief Juſtice. They cannot examine. an in- 
famous'offence for the ſake of disfranchi/ing the party z 
nor can you try whether it is a libel or not a libel, on 
an action for a falſe return; but I cannot comprehend 

that this is an offence againſt the Sanchiſe and duty of 

his office. 1 Sid. 14, and 1 Sid. The King v. Sadler. 


Styles 47. Vide Forteſtue, p. 27. 
 Michaelmas, 11 Ann. The 7285 v. The Mayor and 
Burgeſſes of Ponfrets © 


. ' i” , 148983 ETSY 

In this cafe it was held, that non-attendance-at the 
ſeſſions was not a good cauſe of removal: for the ab- 
ſence of a ſingle alderman does not hinder the holdin 
of courts, or the validity of the acts of that court 15 
that here abſence does not amount to a non, uſer, of the 
office. The court was likewiſe of opinion, that teturns 
to mandamuſes were to be kept to the ſame ſtrictneſs, 
ſince 2 9 Ann, as before. Vide Mod. Rep. vol. 10. 


Micbaelmas, 2 Geos 2. Lord Bruce's Cm.. 
; 4 | * „ EN, 1 . K n Pj 
On an information. in the nature of a quo warrants, 
being moved for l his Lordſhip, to remove him 
Recorder, for not attending his du- 


was no clauſe therein, impowering the corporation to 
remove an officer. 1 0 1 F 12 1} 4 £713 
Per curiam. If this is an actual forfeiture, his Lord- 


ſhip is out, and you may chuſe another Recorder. 
If not, it is but a miſdemeanor, and a quo toarrànto 


will not lie; beſides the modern opinion has been, 


that a power of amotion is incident to the corporation. 
Vide Strange, vol. 2. p. 819. NN 7 8 16 esa 


" 54 I 3 4 
I 127% 


. by : 
a 1 1 8 4 4 2 1 1 N , * x 1 . 8 3 
1 " I 7 * 8 15 ” 0 ? f , 1 3 0 * 1 
Micbaelmas, 3 Geo. 2. The King v. The Mayor, &c, 
1 r a q by * F 9,, E 
. Fs F754 FL. $34 : of Doncaſter, C ˙0» edn em Whos 
. WY ww * - * * 8 
2 


1, directed to the Mayor, Aldermen, 
A aamus, FRY + , 
| Burgeſſes of Donca/ter,, commanding them to re. 
ſtore ont C. S. to the office of a capital burgeſs of that 
corporation; the court held that a freeman ſhall not 
rc 3. according- - 
a peremptory man 


ly the return was 1 an p 
L. 2. J. 1564, 


mus iſſued. Vide Raym. vo 


: 7 EF 
eee „ STR ne, 
11 after, 31 Geo. 2. , The King v. Nichariſſn. 


See this cafe fully ſtated in page 301 of this work, 
under the head Cor 8. 5 3 * 
VN. B. In this caſe thę court unanimouſly approved 
of the reſolution in Lord Bruce's caſe, 22 in 
Strange, Vol. 2. P. 819. 31 * N * | 1 


0 


4 Fo 91 caſe fully ſtated in page 200 of this work, 
under the head Bankrapts, s. 
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.  Michaelmas, 's N. A. "Salter v. Brumſdn-. 
This was an action brough 


| | t on an act of parliament 

8 but a-conſent to be turned out I cannot think | lately made, empowering the landlord to Pk fale of 
F a reſignation; and it 9 eotporate act. | ds difirained for rent after a certain time thereiz 

F * made three diſtinctions. I limited, in which 9 proviſo, viz. that 7 
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9 a diſtreſi or ſale ſhall be made for rent {by colour of 
a: | 187774 d 10 be due, when Free no rent is in 


arrear, &c: to the perſon di/lraining, that the owner of the 
goods ſhall have an action of, treſpaſs to. recover double the 


Value. 


- , : 
| ; 
\ W . Mo FWD 
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Pen qrriam. A joint-tenant without any zuthotfl 
from his companion, may diſtrain for the whole rent : 


ö 


| 


, The plaintiff had judgment by default, ayd the court 


was now moved in arreſt of judgment, and the reaſon 


offered was, that there muſt be a /effor. and a leſſee to 
bring this caſe to be within the act, and.if.there was 
no demiſe, the act 


ives no temedy, becauſe it is ex- 
preſsly declared therein, vize that where. goods ſball be 
diftrained for rent reſerved, and due on any demiſe, leaſe, 
or contract, &c. the perſon diſtraining may fell tne ſame, 
&c. 3 . M 
Now, there is no demiſe ſufficiently ſet forth in this 
declaration, neither is it ſaid, that the goods were di/- 


traincd for rent in arrear ; but that they were takenzin 
"the name of a diſIreſs,, which is not a good averment that 


they.were diflrained + 7 
| But the court held the declaration to be good. Vide 


Mod. Rep. wil. 4+ p. 231. 


3 | | X & } Df v. | 
Hilary, 7 Ann. Leg v. Stradwick. 
The earl of B-dford,.on.thei ad day of January 1692, 


demiſed to A. H. from Lady-day 1695, for twenty-one | 


years; which term, by means of affignments, came to 
the defendant; and he, on the 25th day of March 
1703, demiſed to J. B. from the 25th. day of March, 
unto the full end and term of one year, and ſo from 
year to year, as long as bath parties ſhould like, rendering 
401, rent per annum. F. enjoyed the term from the 


_ 21ift day of March to the 17th day of December, and 


then died inteſtate; and adminiſtration was granted to 
the plaintiff, who entered into the ſaid land; and 


becauſe 60 J. for a year and an half's rent was due, he 


avowed taking the cattle; &c. The plaintiff in har to the 


avowry ſaid he did not demiſe to B. as he had alledged 


in the avowry; and on that iſſue was joined, and a 
verdict found for the defendant. | „ 
Laſt term it was moved in arreſt of judgment, 
that it was but a leaſe for one year to B. then Strad- 
wicl's diſtraining for one year and a half's rent was ill, 
becauſe he diftrarned after the leaſe was ended, | 
But this term the court gave how ge for the avow- 
ant, that the di/treſs was lawful z for Holt, Chief Juſ- 


| tice, ſaid, ſuch a Jeaſe as this is not a leaſe for two 


years, or a leaſe at will, but it is a leaſe for every par- 
ticular year, and yet you may diſtrain for ten years 
rent, at the end of ten years; becauſe dne leaſe fprings 


. 


; Michaelmas, 10 . 3. Vinkeflone, Vinkenflerne, or Min- 


ſo out of the other, and out of the ſame contract, as 


that when one year is ended, there is an end of that 
leaſe, and when the leſſee enters on another year, it is 
another leaſe for a year, and ſo on. 2 Vide 12d, Rep. 
vol. 11. p. 203, 95 5 | | gore Sn 


. £46419 


Trinity, 7 M. 3. Walter or Walker, u. Rumball or 
Te + v- : LS * : N > u ; . * 4 wont N 


Rumb 


\ 


On an action of trover for ſix hogs, a ſpecial verdict 


was found, viz. that the lands demiſed lying in two 
counties, viz. part in the hundred of A. in Milis, and 
part in the hundred of B. in Southampton, the leſſor 
for rent in arrear diſirained in both hundreds, and the 


diftreſs being not feplevied in five days, notice was 


given to the owner of the goods, and then he ſent for 


„„ r rr 


the conſtable of A. who in the preſence of the con- 
ſtable of B. ſold them in the hundred of B. after a legal 


appraiſement. 


Per curiam. Perſonal notice is ſufficient, for notice 
is the thing requited. ha ns : Gt 
. 2dly,; Notice to the owner is ſufficient againſt him 
in trover; but if the tenant had brought replevin, that 
would not have ſerved as to him, but he muſt have 


had notice alſo . 


3dly, The act requires the oath ſhould be admini- 


ſtered by the conſtable of the hundred where the goods 
are, and here the conſtable of A. adminiſtered the oath 


in the hundred of B. where he had no avthority.; yet 
this was held good, "becauſe the defendant could not 


ſever the diſtreſs, it being intire as the cauſe Was, and 


the hundreds contiguous, ſo that the driving was 


lawful, and a continuance of the firſt taking. There- 


3 
\ Dy. 312. 


fore judgment was given for the defendant. 


* * * 


tbe other part as bailiff of the other. Via Mad. Rep, 
399. Kaym. vols 1. p. 53. — 


levant and courhant, (there are good authorities, thou 


Michuelmas, 9 W. 3. | Riccards or Richards v. Curne- 


On a writ of error brought on a judgment in 4 0 
ad j 


| the Michaelmas rent. i | 
Per curiam. This is naught, for the judgment is to 


and the judgment affirmed. Vide Salk. vol. 2. p. 580, 


| exporter ; and for that, . by the ſame cuſtom, had uſed 


bound by cuſtom to do it. zdly. That though the 


but he muſt particularly avew' his own right, and for 
vol. 12. p. 76, Salk: "vol; 1. 27. Mod. Rep. vole 4. p. 


T.. 13448 


Hjfilary, 9 M. z. Britton v. Col.. 


f Hal, Chief Juſtice. If a neighbour's cattle eſeape 
into land, out of which a rent-charge iſſues, and ate 


they are not /evant and couchant ): they are diſtrainable 
for the rent- charge, and the owner ſhall not have them 
again, unleſs he pays the arrears; which is as hard a 
caſe as the preſent caſe, for the rent - charge is againſt 
common right, and "commences by the grant of the 
party. Vide Stra. vel. 1. p. 305. ; i ; : 


* 


forth, Cornforth, or Cornford. Error. 


wherein the defendant avowed for rent, and had judg. 
ment; the plaintiff in error council aſſigned for error, 
that part of the rent became due after the 4 % 
was taken, for the d:/ireſs was made on the 26th day of 
September, 7 W. 3. which was three days before 
Michaelmas ; whereas the defendant had avowed: for 


have a return irrepleviſable, i. e. that he ſhall have the 
diftreſs as a pledge, till all the rent avowed for be paid, 
and that was more than was due at the time of the 
dijtreſss In this caſe the avowant before judgment 
ſhould have abated his avowry as to the Michazlmas 
rent, and taken judgment for the reſt ; but the defen- 
dant getting his avowry amended in C. B. the roll was 
amended here in this court, and ſo the error was cured, 


3 


Mod. Rep. vol. 5. p. 363. Raym. vol. 1. p. 255. 


py heſline, v. Ebaen 


An action of trover was 1 ht for an anchor and 


ſails, and on not guilty pleaded a ſpecial verdict was 
found, viz. that the mayor and burgeſſes of Newcaſtle, by 
cuſtom time out of mind, had uſed and ought to repair 
the port there, and had in conſideration thereof 5's, 
per chaldron of all coals exported, to be paid by the 


to diſtrain any thing diſtrainable; and that the defens» 
dant, being maſter of a veffel loaded with coals, in- 
tended to be carried out of the ſaid port, refuſed, and 
for this they d:/fra:ned the ſaid anchor and fails, being 
part of the tackle belonging to the ſaid ſhip; and if 
this was di/trarnable they found for the defendant; other- 
wile, for the plaintiff; and it was urged; that the con- 
cluſion of the ſpecial verdict er on a ſpecial point, 
the court could doubt of nothing but What was there- 
by referred to them. Vide 5 Co. 97. 1 Cro. 21. Mo 
261. fl. 420, However, the court heard and over“ruled 
all the other objections, and held, iſt. That it was 
not neceſſary the town ſhould ſhew that they actually 
did keep the port in repair, for their keeping the port 
in repair is not the conſideration, but their bei 


maſter is not ſtrictly the exporter, yet as to port: duties 
the maſter is always looked on as ſuch, and is the per- 
ſon anſwerable; for to put them to ſeek the merchant 
to anſwer duties is impracticable, and it is but feaſon- 
able the maſter ſhould pay a duty for the benefit of the 
port, and that the town ſhould have the duty Who ate 
nee 6 x by 55 Y 1 © 
As to the Aire, it was argued, that inſtruments 
of trade are not M a millſtone is 
not; aUeriQ carucæ, i, e, wttle of the plough,” are not 
a horſe ,,in a ſmith's ſhop cannot be iran; an 
that the goods ſubject to the toll only can be täken, 
and this was part of the ſhip and going from market. 
Vide 3 Cre. 227, pl. 14. Dy. 755 1 Leon 231. 105. 
Cro. 550, 869. Wey 68. 1 ff. 4% 1 Sid. 

2 | | 

| Qu 


0 


On the other fide it was faid, that averia cpu are 


51. H. 3. 2 Inft. 122, 123. 565. 80 it is of inſtru- 
ments of trade, as if there be two millſtones, of cattle 
that are not worked, Io. 214. Dy. 302. Gold. 67. Ow. 
139. A boat is di/trainable, ergo a ſhip, and ergo a fail 

Holt, Chief Juſtice. The duty ariſes from the goods 
loaded on board the ſhip, with which the maſter is 
chargeable z therefore the ſhip and every thing thereof, 
the maſter is chargeable as well as the goods. So the 


vol. 1. p. 384. : 


od. Rap. vol. 12. p. 216.  1bid. vol. 5. 
M bket be an on} 


or Luines, 


4 '*% 


for 1001, for rent due and in artear for one year. The 
cattle of his own wrong, abſque hoc, that nothing was in 


on the land till Tun- ſet, and nobody came to receive it, 
and that he is ſtill ready to pay it, and brings the mo- 
ney into court: the defendant demurred ſpecially to 
the firſt plea, becauſe it affefted the general iſſue ; and as 
to the other 50 J. he takes it out of the court, and prays 
his damages; to which the plaintiff demurre. 

This caſe being ſeveral times ſpoken to, it was held, 


iſſue, and that it amounted to no more than the gene- 
ral iſſue, viz. nothing in arrear, and conſequently was ill 
on a ſpecial demurrer”: alſo this traverſe put the defen- 
dant to an unneceſſary replication z therefore as to the 
50 J. it was clear for the defendants © 
the bare being ready was not ſufficient, and did not 
amount to a tender without an obtulit, i. e. he offered, 
and therefore his being ready on the land, fiace he d id 
not tender the rent, did not 2 the grantee to de- 
mand the rent before he made 4 6055 Hob. 207. 1 
Vent. 322. and ſo the difireſs was lawful without'a de- 
mand, and then the avowry or conuſance of the deſen- 
dant ftands unanfwered. 2dly. The profert of the mo- 
ney was impertinent and idle. Neil, 20. Hy. 227, 
2 E. 4. 25. pl. 15. pl. 15. 2 Cre. 126. In aebt on a 
bond, there might be à prefert to ſave damages, 
becauſe there the money is the thing in demand: but 
it cannot be in an avowry to a replevin, becauſe the 
avowry js to juſtify the taking the cattle; and whether 
the money is paid or not, is not the queſtion; but if 
the diſtre was rightfully taken, the avowant muſt 
have a return, if wrongfully, he muſt anſwer the plain- 


was the avowant's accepting it, and judgment muſt be 
given for the avowant on the avowry, by which it ap- 
pears. the rent was behind, and the Aiſtreſt lawful,” and 
to which there is no ſufficient anſwer; And judgment 
was given: ſor the . Vide Salk. vol. 
= p. 584. Mod. Rep. vol. 12. p. 352. Raym. vol. 1. page 
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Hole, Chief Juſtice, If A d for dee Feder 
die in the poutid, or eſcape, the party ſhall —— 
them ; bur if it were for rent, in either caſe, he may 
diſtrain anety z an eſcape of cattle out of a pound, is 


* * : 


eeper, and put them in his own pound, but he can- 
not be a keeper of his priſoner ;. and every pound- 
keeper is the ſervant of him who imp unds the cattle, 
for that purpoſe. Vide Med. , | 


WAY # 


. F f E oc (25 b . 

Eaſter, 12 V. 3. or Hilary 1 Aun. Vaſper or Vaſpor. 
8 WP} * Jy 1 A.. Vaſder or Vaſpor, 
er Faſpers. V. Bddows, Bd 15 or Ediuur h. 


laintiff's cloſe, &, and treading down his prafs with 
10gs, Oc. the defendant, as to all bart one bs „plead - 
ed not guilly, and as to that pleaded, that the plain- 


tiff's damages. If then the/profert'was ſuperfluous, ſo 


not like the eſcape of à priſoner out of goal; for if the 
pound is not good,” the d;/frainant way be his o.] ' ’· 


Rep. vo 12. p. 307% in, | 


On an action of 1967 | brought for breaking the 
n 


not privileged where there is no other dre. Vide flat. 


defendant e #79" Vide Salk. vol. I. p. 249. Raym. | 


Hilary or Eafter, 12 W. 3. Horn or Hor, v. Lewin 
In an action of replevin the defendant made conuſance | 


plaintiff, as to 501, pleaded that the defendant took the 


arrear, &c. and as to the other 50 J. that he was ready | unleſs it be made to appear that the plaintiff was in no 


iſt. That / hig own wrong, abſque hoc, &c, was an 
impertinent roand-about way of pleading the general | 


—_— — 
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2dly. As to the other 567; the tourt held, ill. That | | 
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ts 


' under the head Cells. 
11 203 to boa nous) 
Micbaelmat,; 1 Hun. Anonymous. 

ER J N : * Boy | 


| without giving the: warrant in evidende, w 


UE ai/trained it damage: fea/ant fot the fame treſpaſs, 
and impounded 2 * the cbmmon pound; the 
plaintiff replied, that the hog eſcaped without his 
aſſent, that he neither then nor yet is ſatisfied for the 
damage. On demurrer it was ſaid for the r 40 
that the hog was only as a pledge, and that he could 
not tie it in the pound, and where a e the 
diſtrainor way diſtrain again. 3 Cre 162. 2 Leon. 
174. pl. 211. 13 H. 4. 17. 2 Inff; 107. Cro. Car. 148. 
and that where one pleads lev by diſtreſs, Sc. he 
muſt conclude, and /o he i nothing indebted, or that he 
Fill detains, 28 H. 6. 6. 35 H. 6. 10. SGG. 
* Gold, J. againſt Holt, C. Ji and Turtan and Pouyt, 
Juſtices, who held that there was a time when the 
plaintiff could not have any action for this treſpaſs, vix. 
while the hog was in the pound, and it was tne plain- 
tiff 's fault to put him in a pound which could not hold 
him; alſo it is the diſtrainor's pound. F. N. 100. He 
might have put him in any other place, even into a 
1 5 covert; and he does not ſay it eſcaped without 
is fault, but without his aſſent. ' If & diſtreſs dies in 
the pound, the action revives, for the di/treſs failed by 
the act of God; otherwiſe where it eſcapes, eſpecially 


default; which is not done in this caſe ; for his o-] ri 
default ought not to intitle him to another action, not 
ſubje& the defendant to a double puniſhment for the 
ſame cauſe, v:z. the loſs of his pig, and the damages 
and coſts of this action: therefore judgment was given 
for the defendant. Vide Salk. vol. 1. p. 248. Raym. 
vole 1. p. 719. Mods Rep. voll 1 f., p. 658, bid. vol. 
11. p. 211 bs | DELLS 23s las pg RIG a, 2 . 


$4 ; 


See this caſe fully ſtated. in page 37 1 


bs 5 

of this 

I 3 
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+ Iii x84 00 1 DT 03. DQ& 1857 6 10t ical s 3; 
Her curiam. If a perſon diſtrain again for the m 
rent, the remedy. is a writ of recaption; and if the ſhes 
uy refuſes 1 an action lies againſt him. dg 
Mode Rep. vole Jo Þo BB e fig? fog oh 100 ect 
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Michaelmas, 2 Ann. Morley u. Siacter. 
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A warant of a juſtice of peace was given ta the de- 
fendant to levy 8 inan perſon 
convicted of deer ſtealing. according tothe late act of 
parliament, aganftdeer-ftealers's in purſuanes where- 
of he diſtrained the ' party's: cattle; and ſold them: for 
a certain ſum 3 but? before he paid the muney, he 
was adviſed it was dangerous fot him to ſellithe cattle; 
for it was doubtful whether the words of the act warn 
ranted a fale : on this he came: tu orig, and proffer- 
ed him the money if he would! fave him harmleſs; 
which Marley denied to do: wheresn the: undid-tlie 
bargain, and reſtored the money to the buyer, and 
the cattle to the firſt owner. Andenow a mandamus 


2 
-- LS Ls bs 


«vas moved for to compelchim|-to-pay:the- money to. | 


inſiſted on; 


Morley; and this was the mote 3 
for tat they could not charge him in 


on; Sore, 
ch was 
out of their power, being in his cuſtody. 

Per N It has been, ſolemuly reſolved in 
ths _ of the King Y e, at e in an 
act ot parllament, 79. be teu Dy tres, mi & un- 
derſtood of a Hl and AS ? 09h. 0s of 
- 2dly, That a'copy of the warrant would be gabd: 
zal, I an oer, ho has power to fell, ſells on 
ee when he tnay ſell for ready. money, he is thete- 
by immediately'charged' to che party for whom the 
fale was; Zain +. 143 CLIT V YO 33-1 "fs 


**4tbly; That" in 4 doubtful cafe it is hard to make 


an officer ſell at his peril. | 
Moe, In this "caſe, after the warfant iſſued out, a 
certiorari Was brought, and the record thereby re- 


moved up hither, and that could not hinder the exe- 


cution; as if 'a writ of error comes to the C. B. after 
execution is ſued out, the return of the writ of execu- 
tion muſt be in the C. B. and if goods are taken ini 


| 


execution before the writ of error is allowed, after — 
rec 
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record is returned here ** writ of vanditietiexponas | 
ſhall iſſue out of thelC, B. Vids Mod. Rah. val, b. þ. 83, | 


| 105 Tvrinity, 3 Ann. Dod v. Manger... 
In an action on the .ca/e,. for reſcuing goods Which 
the plaintiff had bat for rent, the Nase de- 
clared, that he was ſeiſed in ſee of a certain meſſuage, 
&:, and being ſo ſeiſed, demiſed it to F, &, for a year, 
and ſo from year to year, as long as both 7 * 
ould pleaſe, by a parol demiſe, reſerving rent; and 
for rent arrear he diſrained, and the 4110, was reſcu⸗- 
ed from him by the defendant, for which this action 
was brought; and here the plaintiff having laid a /es- | 
n in himſelf, was forced to prove it; and in proving - 
the leaſe, it appeared to be for a year, and ſo from 
year to year as long as both parties ſhould pleaſe; 
and that the leſſee ſhould not go àway without 
giving a quarter's warning: and it was inſiſted on, that 
the leaſe given in evidence, varied from the leaſe in 
the declaration, ſo that they failed in proving their 
| aration. ; „ r ; 
5 Hi, Chief Juſtice. It is well enough; for. the 
agreement concerning the quarter's warning is only a 
collateral agreement, not at all affecting the land in 
point of intereſt, but collaterally binding the perſon 
of the leſſee, and therefore it need not be mentione 
in the declaration: and in this caſe, if at the year's 
end the leſſee had given up the poſſeſſion without an 
warning, be ee been liable to PAY eee 8 
rent, by virtue of this agreement; but if he had given a 
quarter's warning, he might have quitted without mor 
ado; but if he once entered on the ſecond year, he would 
be bound for all that year, and a quarter's warning, and 
ſo on; and ſo 1 gens hong been if ſuch * had 
been by deed :. if a leaſe is for a year, and ſo from 
r 0 year as 860 both parties ſhall pleaſe, that 
is a leaſe binding but one year; but if the leſſee with- 
out a countermand of the leſſor, enter on the ſecond | 
ear, he is bound for that year, and ſo on: but if it 
Yen eaſe for a year, and ſo from year to year, till „ 


— 


—— 8 


6— Y —— I A "II? 
* 


* 2 


ars expire, that is a certain leaſe for /i years; if it 

for a year, and fo from year to year, as long as both 
Parties ſhall agree, till fx years ſhall expire, that is a 
eaſe for ſix years, determinable at every year's end, at 
the will of either party. 35 

He alſo held, it landlord come into a houſe, and 
ſeizes on ſome goods as a diftreſs, in the name of all 
the s in the houſe, that will be a good ſeizure of all: 
but he muſt remove them in convenient time at com- 


immediately, except it is hay or corn; and here, for 
that the ſeizure was on Monday, though of barrels of | 
beer, not eaſily removeable, if at all, without damage, 
and no removal till Medugſday, when the defendant 
took them by virtue of a replevin, in which: the leſſee, 
not the diſtrainaut, was made defendants and beſides, the 
plaintiff quitted the poſſeſſion of them the two interve- 
ning nights, and had not the poſſeſſion at the time of 
the taking, by virtue of the replevin, without which 
there could be no woo ba the plaintiff: was nonſuited. 
In this caſe it appeared alſo, that the di/frainant:drew _ 
beer out of one of the barrels, which Holt held, made 
him a treſpaſſer rum the beginning, .as to that barrel 
only. Vid Mead. Rep. vol. 6. „215. 24. (oh $4143 ye 
% Ni 200 ni $0196, T9 WO 10003 10 5 
ni Fare, fon aiok novd abit. 13 nd UA. 
is di £031 Trinity, 3 Ann. Tracy v. Talbot: bo). + . 
In an action of replevin, the caſe ap, erence, ah ai | 
75 us, was as follows, viz. the plaintiff havi 
odger in the pariſh for ſome time before, to | 
4 houſe thang on the tag eee 
<d tothe'pariſh de e | 
lng br e and. before. Chriffmas the, dyfreſt wh 
made for the rate, by virtue of a general warrant made 
long before for the whole year, 66 in. relheft of ep” 
rate tenements chargeable to the pariſn. 
Halt, Chief Juſtice, ſaid, one houſe origipall and 
intire and undiſtinQ, may, become ſeveral a Allie. 
by dividingit into diftin& partitions, and allotting them 
oak avenues, Io a8, the. ſcyeral inhabitants baue n 
zmmunication one with another: and in that 15 
the,owner of the houle, lives in ons of the ſeparate 
£9? 18 4 77 T worry \ 1 41 S751 e | 
16991 | 


„ A _—_ — CI 
- 


_—_— — 
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97 tenement, for Which he is rateable to, the parj 


i 
[4 = 


Judgment was given for the plaintiff. Vide 


ſtatute of 


| 851. 
mon law ; and now fince the late Hatuie of . M. | 


part. of | Dunit in 


o 


nement in bis poſſeſſion before make how but one 7 


ut if there are two feveral tenements originally, and 


» 4 


they become. inhabited by ſeveral families, ho make 
but one avenue for both, and uſe it promiſcuouſly; 


yet, in reſpect of the original ſeyerally, they continue 
% „// old apart et 
He alſo bell, that if the party reicyed into agarher 
pariſh in the ſame county, they might 4i/irain by a 
warrant from the juſtices as well as in the ſame ax > 


but if he removed out of the county, that remedy fail 


Michaelmas, 13 Ge. Griffin v. Scott & al. 


Ia an action of ir] 


aſs for entering his hauſe, and 
keeping poſſeſſion o 11 goods I n defen- 
dant juſtified under a, di/reſs for rent; to which the 
plaintiff replied a tender; and on a demurrer it was ob- 
ee it Ougnt bh be pleaded with a0 ee 
Lutw, 591. 10. ent. 205. Vinch. 939. Cre. Tac. . 
423. Salk. 022, * e 3 NG "me = 
Per turiam. Be een good or bad, yet we 
muſt go back to the firſt fault, which is in the 
plea, for the defendant ought to have removed the 
$909. at the five days end; and for the other three he 
$ 4 treſpaſſer, and there is no juſtification.; N 
7 7 
Vol. 2. p. 717. Kaym. vol. 2. P. 1424. * 
+ | LG Irs, 14 Þ NICE 2 „ 3 
: k Michaelmas, 3 Gere 2. Lynne v. Moody. ; Error. 
The plaintiff brought an action of zre/daſs in C. B. 
or taking an exceſſive di/ire/s, and on 25 5 poke 
eing brought in tnis court, the judgment was reverſed; 
for that 22 would not lie where the entry at fic 
as lawful, and here was nothing ſubſequent to make 
it a Freſpaſs, as there is where the di/Zre/5.18 abuſed: the 
remedy ought to be by aſpecial Thy — founded on the 
of Marlebr idge, 3 Leu. 48. for at common law 
the party might take a di/re/s of more value than the 


| rent, fo as to make it more eligible for the party to re- 


deem the goods by payment of the rent.: here was 
ſome rent due, ſo a di/tre/s.was lawful, and as it was but 
one act, it cannot be a treſpaſs. Vide Stra. vol, 2: page 


* 4 — 
eh ” 


ko ene i 106024 
- Egfter, 9 Ges. 2. Rogers v. Birkmire. \' 


I an aQion of 4/ag/i for taking-goods;; the'defen: 


dant juſtified,” that he demiſed ſome tenements to the 
plaintiff for one term, and others for another term; 
and there being rent in arrear on both demiſes, he di/- 


trainad· the goods. And on a demurrer it was held ill, 


for there being ſeparate demiſes, there ought to have 
been / — 5 — an the ſeveral premiſſes ſubject 


| fo the iſtinct rents 3 and no di/freſs on one part © 


an 
bath rents: therefore the plaintiff bad 
0, 29. 


be good for b 
judgment. Vids Stra. vol. 2. p. 1040. 


| 83 "i Ton. tin i 
Michaelmas, 9 Geo. 2. "Browning v. Dann and others. 
In ag action of treſpaſs for breaking and entering the 
pla a cellar, aud al Ego 


| , taking and carrying. away. /r 
utts of beer, and for ito he Ng . 


ing the 


D: is own Tight, and the ſaid other defendants 
as his ſervants, and Dann leaded: Ws the Ihe was 
pareeF of a meſfuage; whereof he was ſeized. in his de- 
mefne, b ag of à freehold for the term of his life, and 
that he demiſed the ſaid meſſuage to one T. K. at 
will, at the rent of 12 l. 10 f. per ann. by virtue here - 
of he entered, and being fo. poſſeſſed, 12 J. 105. be- 


| Ang Nr a | fourtten Says, the eee juſtified, uz. the ſaid 
i | 
4 


_came.due and in arrear for rent, and therefore he en- 


tered into the ſaid: cellar, with the aſſent of the ſaid 
T. X. the leſſee, in orderito 4;/irain for the ſaid arrear, 
and did then and there take the ſaid” „r buts of beer 
thes bring in the ſaid: cellar in the name ofa dire 

nnn una, 
Te 247 edlen am e Maß l 
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ſaid cellar, and continued the ſame there, ell, after- 
wards he again entered into the ſaid cellar, as his pro- 
per freehold, and delivered the ſaid /x butts to the plain- 


tiff on a repleuin thereof granted to him; and ſo with- 


held the poſſeſſion, for fourteen days, as being the proper 
cellar of the ſaid Dann. |. « oy 8 
The plaintiff replied, as to the breaking and enter- 
Ing the cellar, and taking i butts, chat the ſaid, ſix 
nuts were in the faid cellar, in poſſeſſion, of the ſaid 
plaintiff locked up there, and being fo locked up in 
the ſaid cellar, the ſaid. defendants in the night time 
broke and entered. into the ſaid cellar in which, &c. ſo | 
lacked up as 22 4d, and then in the poſſeſſion of the 
ſaid plaintiff, and then and there took the ſaid butts by 
colour of a di/ireſs,, and impounded them in the ſaid 
cellar, and continued the ſame till afterwards they en- 
tered; and this he is ready to verify; and as to the 
with- holding the poſſeſſion of the ſaid cellar, he replied, 
that the ſaid T. X. had and continued in poſſeſſion of 
thereof, from Lady- day 1734, to Lady-day 1735, and 
on the laſt mentioned feaſt, the ſaid 7. K. paid to the 
ſaid Dann a year's rent, which he accepted. e 
The defendant rejoined as to the breaking and en- 
tering the cellar, and taking the beer, on the ſaid 
3d of April, 1734, in the day time, into the ſaid cel- 
Jar, then being parcel of the ſaid meſſuage, through) 
the ſaid meſſuage, the door of the ſaid meſſuage, and 
alſo the door of the ſaid cellar then being open, in or- 
der to d:/lrain, Ic. and then and there in the day time 
the ſaid beer, then being in the ſaid cellar, &c. and 
traverſed the entering and taking in the night, with and 
this he is ready to verify ; and as to the replication as to 
with-holding the poſſeſſion, proteſted that T. X. did 
not pay the ſaid rent as above alledged; they demurred, | 
and ſhewed for cauſe, that the plaintiff had made ſe- 
veral replications to their own plea and juſtification. 
The plaintiff by fur-rejoinder demurred generally to 
the firſt part of the rejoinder, and joined in demurrer 
as to the ß TS £5 {S010 
And on both theſe demurrers the court were of. opi- 
nion for the defendants ; for on the plaintiff's demurrer 
to the tejoinder, it was againſt him, becauſe he cannot 
take advantage of duplicity, which was the objection 
made to it, without having ſhewn it for cauſe of de- 
murrer, which was not done here: and Lord Hard. 
wicke ſaid he was of that opinion, even if it was not 
double; and obſerved, that if the outer door of an houſe 
is open, a perſon may break an inner door to make a 
diſtreſs ; and ſo one may on an execution. And oni the 
defendant's demurrer to the replication, it is likewiſe 
againſt him, for the replication is double in ledger | 
the diſireſt to be in the night, and that K. continued 
the poſſẽſſion by payment of rent; therefore judgment 
was given for the defendant. Vide Caſes Temp. Lord 
Hardw. p. 167. TOY of 58, n 
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two juſtices on a poor's rate, 1 to 13 2 
In this caſe fiue:que/tions were tated for the opinion 
of the court, Dix. rn tl 18001 DA was in n 

ſufficient in point of law; if not whether the plain- 
tiff could avail himſelf of any objection to it?: 
_ 2dly.| Whether the warrant ought to have fixed and 
limited the time within which the-things diſsrained were 
to be ſold ; and if for ant thereof the warrant is void, 

or any, and which of them are rreſpaſei:::?: 0 

; 3dly, Whether'the-ſecond difre/s & ken is juſtifiable? | 

% > hy | aas 16 STIR £4 53) FOIEW 
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152 4thly. Whether the geldings beigg heaſty of the 
plough, and uſed by the plaintiff both for the plug 
and 75 were liable to be taken in di/ftreſs” for the 
. r 


action is maintainable againſt the defendants, or any, 
and which of them? "hehe 
Nute. A fixth que/tion/aroſe, on the argument, viz. 
Whether the ſecond d:/r2/s was not exceflive ? 20 
On the firſt argument on this caſe, Lord Mansf14 
(being informed that the parties intended to ſpeak to 


clearly out of the queſtion, for if they are bad, the 
parties who thought themſelves aggrieved ſhould have 
appealed. ; 6 be 
Alfter hearing the council on both ſides on the ſecond 
argument of this caſe, the court gave their opinion. 
ord Mansfield. As on the Pet argument, the to 
firſt objecions are. laid out of the queſtion, and the mat- 
ter is reduced to the three laſt gugſtions. As to the firſt 
queſtion, '** whether cattle of the plough may be taken 
** for a diſtreſs on the pgor's rate, where there are other 


4 diſtrainable'poods ſufficient ?? | 
The ſolid diſtinction is, that the ſeizing under fat. 
43 of Eli. is but partly analogous to the common law 
diſtreſs, (as being repleviſable, &c.) but is much mote 
analogous to the camman law execution, (like a fler i fac. 
where the ſurplus after ſale ſnhall be returned.) 
In the old common law diſtreſſes, which were in nature 
of a penalty, to compel payment, it would have | been 
abſurd to have ſuffered the implements by wllich a 


* 


cauſe that would have been taking from the man the 
only means he bag of being able to pay the debt, but 
I not hold, where the things diſirained 
may be immediately ſold by way of ſatis faction, which 
ho' called a 4 ref, yet really is in this caſe an grecu- 
nion. 1 Bl 171 " 8 F | Ck 10. 4 S tt 111 
On this ground we are all of opinion that there is no 
objeQian\ to the fir/t di/treſs from the cattle of the ploy 
Song taken, for they are diſtrainable under Hat. 43 41. 
W651 WEN 2536S EO TIRE R111 bog ebony 
As to the ſecond difireſs, the fir/t: queſtion. relatin 
thereto is, Whether the an . erg 


% diſtrainer had then thought proper.“ 


tire ſum, and diſtrain for part at one time, and part 
at another, becauſe that would he great opprflion, if 
a man ſciges for the whole ſum due to him, and only 
miſtakes he value of the goods /:1zed there js no-zeaſan 
why he thould. not afterwards compleat his execution 


| by making. further eigne 


As to the third objedtion,. viz.. it being exceſſive, and 
hefrs 


| | thy 3 
tion of treſpa/s cannot be maintained for taking an ex- 
ceſſive diftreſs. 1 


We are therefore all of us of opinion, that there is 


no cauſe of adion maintainable by the plaintiff in the 
preſent. caſe 95 has he any right to recover againſt 
any of the defendants, and that the defendants be at 
Per curiam, Let the pęſſaa be delivered to, and judg- 
ment entered for the defendants. Vide Bur. vol. l. 


page 5 80. r abs © 
3 Trinity, 4 THe 3. Francis v. Wyatt. 

On an action of „ brought for Hraining a 
chariot of the plaintiff's, which ſtood in a caach- bouſe 


belonging to, and part of à [airy able. 


oo 


„ math bor belonging to 2 common livery ſtable 


ſtom the Rvery ſtable keeper, for this coach. House, 


hien (together with the fables; c.) he rented of 
col the labdlord who d/#zinedit.” net -/5+4\, 


After hearing\councit on doth ſides, on two argu- 
ments, no determination was given, the plaintiff in 15 


Favit nor chuling : bring che matter to another argu 
1 . 8 3 D | I "uy Zan £33 L ment, 
2 „ 2 


thly. Whether, on the whole Rate of the caſe, the - 


it again) obſerved, that every thing about the rates was 


man gains his livelihood to be hojden as a pledge, - be- 


„it Was 2 ſecand diſtreſi taken. under the ſame warrant, 
_** when enough might have been taken at firſt, if the 


A man who has an entire qui ſhall not ſplit the en- 


been ſufficiently eſtablilhed, that a general ac- 


| „Whether a 8 chariot which food +4 


«6 keeper Was difirainable for rent due to the ndlord, 
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378 Diſllributtdn, Ge. 


ment, but Lord e Chief Juſtice, and Milmot | ſurviving, bas all at this day, and the reaſon of makiy 
and Yates, . aw this queſtion in ſuch a light, 
| to its raging gon to . 

. owners, and keepers of livery ſtables, as well as to 
entlemen who uſed them, (ſhould this ref, be ad- 
"judged a good one) that they informed the landlord 
wha happened to be perſonally preſent, that it might 
be well worth his while to confider whether it would 


with regar 


be for his own intereſt to wiſh, **-that. judgment 
„ ſhould be formally pronounced for him.“ 


Note, It appeared clear, that the plaintiff's chatiot | 


was liable to the diſtreſt, and that there was not the 
leaſt ſhadow of legal claim for an exempiion. Vide 
Bur. vol. 3. p. 1498. Us 


Diſtribution. 


75 rinity, 8 IF. 3. Petit v. Smith. | 


1 


A probibition was granted to the court of delegates, to 
ſtay a ſuit there. c. becauſe they compelled an execu- 
tor to make di/ributton of the ſurplus, he having 501. 
deviſed to him by the will as a legacy; becauſe, there 
being a will and an executor, the ſpiritual court can- 
not compel di/tribution, but only where the party dies 
inteſtate, Vide Raym. vol. 1. p. 86. Mod. Rep. vol. 5. 
5p. 247. 50 100 HEEL 


 Michaelmas, 8 W. 3. Oldiſon or Olderoon v. Pickering, 


In this caſe it was adjudged, that though an eſtate 


pur auter vie is made aſſets by lat. 29 Car. 2. yet it is 


not diſtriùutable within Hat. 22 Car. 2. for di/iribution 
of inteſtates eſtates, becauſe diſtribution is à quality 


not neceſſarily included in the notion of aſſets, as pay- 
ment of debts is; and this laſt Vatute is only, that 
goods and chattels ſhall be diſtributed; now an eſtate 
pur auter vie is not properly goods or chattels, but re- 
mains a frechold, though it is gte by the firſt Hlatute. 
Vide Salk. wel. 3. p. 138. Vide Raym. vol. 1. p. 96, 


Trinity, 12 07 13 W. z. Pett v. Pitt; or, The King „ 


Raines. 


The court was moved for a mandamus to the ordina- 
ry to make eee on Hat. 22 & 23 Car. 2. c. 10. 
and the queſtion was, whether the brother's grandſon 
ſhould have a ſhare with the daughter of the ſiſter of 


the inteſtate ? The words of the fatute are, Provided 


no repreſentatives be admitted among collaterals after bro- 
thers and fifters children. And it was urged, that this 
act was a remedial law, to prevent the miſchief of ad- 


miniſtrators ſweeping away the whole perſonal eftate of | 


the inteſtate, and therefore to be taken largely. But 
not allowed. TEAS Sent | 


Per curiam. Brothers children are the children of 


> 


the inteſtate's brother; for the inteſtate is the ſubje& 
of the act, it is his eſtate, his wife, his children, and 
by the ſame reaſon his brother's children; for he is 
equally the co-relative.to all. 1 Vent. Tracy's caſe, in 
which Holt, Chief Juſtice, ſaid, a conſultation was at 
laſt awarded. ide Salk. vol. 1. p. 250. Naym. vol. 1. 
P. 579 Aod. Rep. vol. 12. p. 409. N 1 


— 
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Eafter or Trinity, 13 W. z. Blactborougb v. Davis or 
1 N e 


. 


Adminiſtration being granted to the grandmother, 

the aunt moved for a .mandamns to have it granted to 
her, which was denied, and now. ſhe moved for a 
muandamuu to have e being in equal degree; 
and it was urged, ſhe, was not intitled to it, being not 
ſo near as the grandmother; for the grandmother 
ſtands in the place of the mother, and is in the ſecond 
degree to the inteſtate ; the aunts are daughters: of the 


3 „ " _ "Og 


a, 


| nearer than uncle or aunt. And the grandmother ig 


that a& was, becauſe the mother, mig 


| | ht marry an 
* all that away to another huſband. ER ES 
Hl, Chief Juſtice. No mandamus ought to be in 
this caſe. By the common law, before and at the 
conqueſt, the children, both male and female inhe. 
rited alike, and the eſtate, whether real or perſonal, 
deſcended to all equally, Seid. Eadem. 134. Lamb. 
Sax. laws 36. fo. 167, In the ſeign of H. , fe. 
males began to be excluded as to the real eſtate, and 
the males inherited equally the ſocage land. Gu. 
J. 7. c. 3. at that time the land deſcended to the father, 
if the fon died without iſſue. Zamb. 202. 203. L. . 
H. 1. c 70. And yet about this time, or in the time 
| of H. 2. the father and mother began to be excluded . 

as to the real eſtate, but not as to the perſonal. And 
as by common'law, father and mother, are nearer than 
brother or ſiſter, grandfather and grandmother ate 


this caſe is the root of the kindred ; whereas the aunt 
is only a branch. ide Salk. wil. 1. p. 251. Ray. 


| Mithaelmas, 13 W.3. Anonymous. $: 
Holt, Chief Juſtice. There never is a diſtribution or- 
dered by the eccle/ia/tical court, but where the party 
dies inteſtate, or the will directs it; but Changer) does 
ſometimes inforce a di/tribution where the will does 


not direct it. Vide Salk. vol. 1. p. 566. 
Hilary, 6 Ann. The Archbiſhop of Canterbury v. I is 
, Per curiam. Any nerſon that is intitled to diftribu- | 
tion within Hat. 22 Car, 2. c. 10. is by conſequence in- 
titled to ſue the adminiſtrator in the eecle/ia/tical cnurt, 
to make good his account by proof and examination 
on oath, as a legatee was againſt an executor before 
that Hatute. Vide Salk. val. 1, p. 25 1. 15 


Michaclmas, 10 un. D'Eath y. Baur. 
See this caſe fully ſtated in page 212 of this work, 
under the head Baron and Feme. A of I 


Hlilary, or Eaſter, 3 Geo. 2. Hutton v. Hatten. 


A prohibition was prayed to the ſpiritual court, to 
ſtay a ſuit there againſt an executor for 4i/!ributron-of 
the ſurplus of the teſtator's eſtate after | the debts and 
legacies: were paid; it was inſiſted. they have no. au- 
thority when a will is made, 5 Mod. 247. and the pro- 
hibition was granted on debate. Vide Fitz-Gibbons, p. 

126, Stra. vol. 2. p. 865. TOY $a. 1 
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The plaintiff brought a ire facias as adminiſtrator 
of the lady T. on a judgment in der obtained by her 
againſt the defendant, to have the value of the da- 
mages, coſts, meſne+profits! and waſte, from the time 
of the death of her huſband, :&c, which judgment was 
removed by writ F error out of the C. B. into this court, 
and there affirmed ; after which, and before the writ of 
ingury was executed, the lady died, and adminiſtration 
was committed to the plaintiff, who brought this writ. 
The defendant pleaded that no damages were adjudged 
to the feme in her life-time, c. To which plea che 
plaintiff demurred, and the court reſolved that this 1s 
a good plea; for if damages had been aſcertained on 
the wret inquiry, and judgment thereon;/ ſuch da- 
mages had then veſted in the inteſtate as a debt, and 
the ad miniſtrator would have had them; but ſhe dying 


1 +4 


Nenn the daughters, cannot be in equal 
K egiee : with the mother. the > tat. 1. Jac. 2. 60-17. | | 
11 4 perſon digd without wife or child, the other had 
Al, and his brothers and fiſters dething. The father 


before the final jndgment, and wben the damages Wette 
dne ip her only by way of ſatisfaction for an inv. 
which is in nature of a treſpaſs, and the writ of ingairy 

1 6 : | eing 


being in nature of à petſonal action for them, it goes 
N perſon, and Es Factas lies not for the exe- 
cutor or adminiſtrator + therefore judgment was given 
for the defendant. My 126. 3 Lev. 275. "Shower 97. 


Ear, 3 . & A. Burdon v. Burdin. Ecror- 


On a writ of error on a judgment in the court of 


„ham on a writ of dower x | 
— had pleaded detainer of charters, and on de- 
murrer judgment was given by the court for the de- 
mandant, which was now affirmed. N 

Per curiam. He that pleads this plea muſt plead, that 
from the time of the death of his anceſtors he tas provid- 
ad ſor, and that fl proviſion is till remaining to aſſign 
her dower, if 
Salk. vol. 1. p. 252. 


Hilary, 7 W. 3. The Lird Gerard v. The Lady 


Ger ar. 4. 
Error. 


On a writ of error on a judgment in C. B, given on 
2a writ of dower, Where the tenant as to part confeſſed 
the action, and judgment was given in C. B. and a 
miſericordia entered againſt the tenant; and as to the 
reſt, the tenant pleaded, that the meſſuage in demand 
had. time out of mind been called as well Gerard's 
Bromley, as Bromley- Hall; that Sir 7. G. was ſeiſed 
thereof in his demeſne as of fee; and being ſo ſeiſed, 
King James 1. by letters patent under the great ſeal of 
England, created the faid Sir T. G. baron of Gerard's 
Bromley, and that be reſided with his family in 
the ſaid capital meſſuage, and ſo the meſſuage in 


demand became, and had ever ſince continued, the 


plea of caput baronie, brings down the deſcent both of 
the barony and meſſuage to himſelf, and demands judg- 
ment, if of the third part thereof the demandant ought 
to be endowed, The demandant demurred, and judg- 
ment was given in C. B. for the demandant, and an- 
other miſericordia entered againſt the tenant, who now 
brought error, and aſſigned for errer,rtn © 

iſt. That the demandant ought not to be endowed 
of caput baroniæ, becauſe it is for the honour of the 
1 to have the chief ſeat kept entire; and for 
authorities were cited 1 In/t. 31. b. F. Abr. Dower 
180. Brac. libs 2. 170. be p. 4. H. 3. Rot. 7. 

2dly. That there dught not to be two miſericordias ; 
for it is repugnant to this maxim in law, that nobody can 
be puniſhed twice for one fend; and ſo is Specot's caſe, 5 
Reb 57. and Peytoe's caſe.” As to the fir th 
defendant's council in error argued, that the authori- 
ties cited on the other ſide were of feudal bargnizs, of 
which there were not any remaining at this time ex- 
cept Arundel; of which opinion were the Whole court. 
Roteſoy, Chief Juſtice, ſaid, that was the ground we 
went. a A yas 


point, the 


the defendant after im- 


would deliver the charters. ide * 


7 


Holt, Chief juſtice. Feudal baronies were. when the 


king in the creation of the baronies gave lands and 
rents to hold of bim for the defence of the realm. But 
the King could not make this a barony. which was in 
the ſeiſin of the Gerards before, As to the ſecond 
point the council ae that here were two delays, 


which are two ſeveral offences, and two ſeveral judg- 


ments, and therefore there ſhould be two ſeveral amer- 
ciament; 2 Leon. pl. 23 1. 1 Ro. Abr. 213, 218, Barty's 
caſe, Fitz. Abr. Fe, 32. Raſt. Ent. 19. Co. Entr. 
169. b. and that Specot's caſe was not againſt this, be- 
cauſe the ſecond judgment there was erroneous, there 
being no delay in the defendant. . Br. Amerciament, 16, 
17, 56. infinuates, that where there is a final judgment 
given, there muſt 
a new delay, there muſt be 7 new nz/ericordia, and Pey- 


toe's caſe is only à ſaying of the council; therefore 


judgment was affirmed by the whole court on both 

points. Vid Salk. vol. 1. p. 253. Mod. Rep. vol. 12. P. 84. 

1614, vol. 5. P. 64. Rayin, Vol. 1. . 
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 » . Michaelmas,; 10 M g. ¶ vt v. Beri... 
On a writ of dower, the defendant pleaded elopement 


in the wife; the Wife replied, that er huſband had 
bargained and fold her tothe adülterer; and heid bad; 
1 x | 


( 


a miſericordia, and then, if there is 
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| of the ſaid manors ; 
| whereon the ſheriff | 
 ſeiſin of the lands in queſtion, as the third part of the 


ſciſm but of a third. 


they 


: 


379 


GY | 1 | | | 
and licence by a huſband to 4 wife, to lie with ano- - 
ther man, cannot be pleaded in bar to an action of treſ- 


paſt by the huſband ; nor that ſhe was a notorious lewd 


woman; though theſe matters may be given in miti- 
gation of damages. Vide Mod. Rep. vol. 12. p. 232. 


2 rinity, x Ann, Smith v. Angel. 


| See this caſe fully ſtated in page 123 of this work, 


under the head I ett. | | 
Michaela, 1 Ann. Weed v. Branford Error. 


On a writ of error brought on a judgment in deter 
in the C. B. and on in no error pleaded, it was aſſigned for 
error, that it was againſt an infant who appeared by 
3. when he ſhould have appeared by guar- 
lan. | ; a | | | | 
Per curiam. Though it is after in no error pleaded, 
yet we.may 83 a certiorari ad informandus conſcien- 
tias, and a dowager is a kind of a purchaſer. Yide 
Mod. Rep. vol. 7. p. 104 © e | 


Michaelmas, 8 Ann. | Booth v. The Mar quis of Lindſey 


and others, 


The plaintiff brought an #j-&ment for lands in Lin- 
colnſhire, on the demiſe of the Counteſs Dowager of 
Lindſey. On not guilty pleaded, the leſſor made a title 
under a judgment, on a writ of dower, brought by her 
for the third part of the manors of G. S. and E. in 
which ſhe had judgment to recover the ſaid third part 
and thereon a writ of ſeiſin iſſued, 
returned, that he had given her 


ſaid manors. It was inſiſted, that the plaintiff ought to 


prove the lands in the return, part of the ſaid ma- 
Per curiam. That ſhall be preſumed, unleſs the de- 


fendant proves the contrary, becauſe it ſhall not be in- 


| tended the ſheriff has done wrong. And for the ſame 


. 


reaſon it ſhall be intended, that the ſheriff has given 


Then the defendant's council offered to give in evi- 
dence an old term for 500 years, created by R. Earl 
of Lindſey, by his marriage ſettlement, made on the 
marriage with his firſt Lady (the leſſor being bis third 
wife) which was ſtill ſabiſting, and was now.in the 
executors. of the late Lord Chief Baron Montague, 
who was ſurviving truſtee, the term being in truſt for 
raifing portions for the e dd of that marriage, 
which truſt was 09 16 performed, 6000 J. being yet 
due to the counteſs of Rivers, who was a daughter of 
%% d Tn 245 Pe oy 
The court unanimouſly reſolved, that unleſs the de- 
fendants would derive a title under that term, or ſhew. 
had a title prior to the recovery (which, they 
could e e they were. ee the recovery to 
give this term in evidence.” Fo it, as to the Mar- 
quis of Hinaſey, who was tenant in the writ of dower, 


* 


they held, that if he would have took advantage of 


- * 


Den 


writ of dower, not in bar 0 


fal 


this term, he ſhould have pleaded in the C. B. to the 
writ of dower, bar of the action, for it is no bar 
in dower, but in delay of the execution; which he not 


doing, but pleading never ſeized: in deter, he cannot 


now give it in evidence, for that would be in effect to 


falſify che recovery ; for the Lady has recoyered her 


"+ 4 


1 


eps then, the court would give them leave ſo far to 
ty 


* 


30 Ettleſiaſtital Matters, &c. 


tenant of the land being à mere ſtranger to the term, 
is not within the benefit of that Hatute, ſo as to give a 


term of a third perſon in evidence to fallify the reco- 


very againſt himſelf, or thoſe under whom he claims, 


which is the preſent caſe. To which the other Judges 
agreed, and refuſed the defendant's council, though 


that term of 500 years; but offered to fign a bill of 
exceptions, which the council declining to offer,” but 
attempted to 


leaſt à great part of them were not parcel of 


the three manors. | r 
But as to this, the court was clear in opinion, that 


for whatever was.compriſed in the return, which was | 


not part of the.manors in the judgment, the execution 


Was s Ctually void, and advantage might be taken of it 


in gement. n a 

On which the defendants. council attempted to 
prove the lands in the return not parcel of the ma- 
nors, but being very deficient in their proofs, a ver- 
dict was was given for the plaintiff, Vide Rayme vol. 
2. p. 1293. Nl e : N CIR 


. 


Hilary, 8 Ges. Spiller and Wife v. Adams or Andrews. 
See this caſe fully ſtated in page 335 of this work, 


: x 


under the head Damages. 


Faller, 11 Geo. Kent v. Kerry. 


See this caſe fully ſtated in page 354 of this work, 
under the head Declaration. 


| Hilary, 7 Geo. 2. "Hooker v. Hoster. ä | 
A queſtion in dower was ſent by the Court of Chan- 


cery for the opinion of this court. | 
The cafe was; V. Hooker the elder and wife, and 
. Hooker the younger and wife, by their deed, dated 
the 12th day of Faly 1699, covenanted to levy a fine to 
the uſe of the conuſee in fee; the fine was levied, and 
afterwards the conuſees, by leaſe and releaſe, convey 
to V. and G. for the uſe of V. Hooker the elder for life, 
and to his wife, if ſhe ſhould , ſurvive, then to . 
Har the younger, (who was fon and heir apparent 
of IV. * the elder) remainder to his firſt and other 
ſons in tail, remainder to his daughters in tail, remain- 
der t6 Hobfer the elder in fee; with power to Hooker 
the younger to ſettle on any other wife. V. Hooker 
the elder and his wife died without other iſſue in the 
life-time of . Hooker the younger, whoſe wife alſo 
died, Be had two other, wives, and the laft is the 
plaintiff; and he being dead without iſſue, the queſtion 
5 A this laſt wife is intitled to dower in theſe 
1 8 | 5 
After hearing council on both ſides, the court gave 


their opinion. 


. 


I am inclined to think the remainder is deftroyed ; 
the collecting the intent of the parties by any ſubſe- 
vent act gehors the conveyance ought not tg be taken 
into confideration, and therefore to ſay any other mat- 
ter than what appears on the face of the conveyance 
to have been in the contemplation of the parties, can- 
not be of ay weight. Kent v. Harpool was l very 


— 


fr. cFaſe. D N78 Ry | Wen 
Bur ſuppoſing it were not fo, aneh there wis 3 poſi- 
bility of the eſtates opening in this caſe ta let in the 


contingent remainder, yet I do not think it would de- 
1 Le er ̃ Br her 8 

The diſtinctions in the law books are, that here a 
remainder comes in it ſhall work no wrong. I do not 
find that any of the books ſay, that if the eſtas s opened 
during the tenancy in fee, 79 vs wife ſhall not be 
endowed ; in Cordell's caſe, Gro. Eliz. 316. it is ſaid, 
that it was reſolved that the eſtate tail in that caſe was 


not executed for the probability of the m«/ze cftate that 


falſify the fheriff 's return of the ritt 
ſeiſin, by provingy that the lands inthe „ Tay oy 
| y of 


WT 


Was Cl 
and libelle 


S- 


\ 


| 


| might interpoſe, and thereſote, as it was always dif. 


joined during. the life of the tenant in tail, his wife 
could not be endowed; but in 2 Saund. 3 36. this caſe js 


denied to be law; and L have ſeen a note of the like 


caſe in the C. B. where it was likewiſe denied to be 


law by Brideman. 
very importunate, to admit them to give evidence of | 


Page, Juſtice. Here is nothing but a poſibili 
nel has never happened, not 85 can happen, 
diſtinguiſh this eſtate from an eſtate in fee, therefore I 
think the wife is plainly iatitled to her dower. . 
 Probyw, Juſtice, Fhe diſtinctions taken in this eaſs 
may be allowed, and yet the widow be intitled to } 
dower ; beſides, it is impoſſible now the contingencies 
ever ſhould happen. Port 5:24 e 

Les, Juſtices' Kent v. oof is to me a very ſtrong 
caſe the words of the book are a veſting wider ſuch a 

Form, but here there is an actual limitation to-the right 
heirs, which makes the eſtate veſted, and if an abſolute 
veſting, there never can be an opening to let in re. 

mainders, but is an utter deſtruction of it. = 


Lord Hardwicke. The cafe of Beothby v. Vermy does 


| not come up to this caſe, for the wife there was but a 
bare tenant for life, with a poſſibility to her iſſue. 


Per curiam. We are all clear of opinion that the wi. 


| dow in this caſe is intitled to 'dower - therefore judg - 


ment was given for the demandant. Vids Caſes Temp, 
Lord Hardw. p. 13. : t | 8 


Eser, 7 Geo, Delon v. Dobſon and other. 


See this caſe fully ſtated in page 278 of this work, 
under the head Baron and Feme. „ . 


Eaſter, 7 Geo. 2. Kent v. Kent. 


| See this caſe fully ſtated in page 336 of this. = 
under the head Damages. J „ e ee rv , 


a ©; : e 4 
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Eccleſiaſtical Matters, Sc. 


Trinity, 1 V. & AM. Woodward v. Makepeace." 
' Wordward, who lived in the dioceſe of Litzhfield and 


| Coventry, but occupied lands in the pariſh' of D. in 


the dioceſe of Peterborough, was there taxed in reſpect 
of his land, as an inhabitant, towards a rate for ne- 
28 of the bells, and becauſe he refaſed to pay, 
ite 17 the court of the Biſhop of Pa 

belled againft for this matt t. 
Fer _curiam, iſt, This is not a citing out of the 
dioceſe, within flat. 32 H. 8. c. & for he Is att inhabi- 
tant where he occupies the land, as well as Where he 
perſonally reſides. Vide Gros Face 321. ' Cru. Car. 97. 
- 2dly.., Though he does not perſonally live in the pa- 
riſh, yet by having lands in his hands, he is" taxable; 


and whereas it was pretended the bells were but orna- 
ments, it was held, they were more than mere orna- 


ments; that they were as neceſſary as the wr ple, 
which is of no uſe without the. bells; and Hon, 


| Toftice, ſaid, if he be an inhabitant as to the church, 
which is confeſſed, how can he not be an inhabitant as 


to the ornaments of the church? Vide Salk. vol. 1. p. 164 
vt $ C49 Si | el . "Is : EE 


proſecated in the eccle/ra/tical court 


* 
D 


thin a pariſb were 
or e 5 


warqs the repairs of the pariſh church; and ; the cal 
A _ 5 t ed, but 


boſe of the chapelry neyer had contribute 
always buried in the mother- church, till about Henry 
the eight's time, the biſhop was prevailed on te conſe- 


crate them a n conſequence of Which, 


they agreed to pay towards the repair of the mother- 
church; all which appeared on the libel.  _. 


And Holt, Chief Juſtice, held, that by common law 


the pariſhioners of every patiſh are bound to repair the 
church, but. by the canyon law the parſon is obliges 
to doit; and zei e roma. AR 


the freehold is in the parſon, and it is part of hi 
for which he may bring an efed?ment. © JE 

In the principal caſe, thoſe of a 'chapelry may pre- 
ſcribe to be exempt from repairing the mother-church, 
as where it buries and chriſtens within itſelf, and has 
never contributed to the mother- church: for in that 
caſe it ſhall be intended coeval, and not a latter erec- 
tion in caſe of thoſe of the chapelry; but here it ap- 
pears, that the chapel could be only an erection in 
eaſe and favour of them of the N for they of 
the chapelry buried at the mither-church till Henry 
the eighth's time, and then undertook to contribute to 
the repairs of the mother- church. Vide Salk, vol. 1. p. 


Michuelmot, 3 . & M. Styrrup v. Stoales. my 
Adjudged, that if money is diſburſed by the "church- 


merely ecclefraftical or ſpiritual; the ſpiritual courts ſh 

allow their accounts; but if there is any thing elſe; 
that is an agreement between the pariſhioners, the ſuc- 
ceeding churchwardens may have an action of account 
at law, and pr. watery has no furiſdiction of the 
ſame. Vide Mod. Rep. vol. 12. p. 0-0 -. 


Michaelmas, 3 M. & M. Hele v. The Biſhop of Erster. 


On a writ of guare impedit brought, the Biſhop plead- 
ed, that the church became vacant on the.15th. of April, 
and that the plaintiff preſented to him one H. and that 
on examining H. he found him ignorant of the dead lan- 
guages, and on that account an improper perſon to hold a be- 
neſice, &. and therefore refuſed him on the 20th of Zune, 
and gave the plaintiff notice ; .and becauſe no other 
was preſented within x months after the avoidance, he 
collated the other defendant (the incumbent) who was 
inſtituted. The incumbent pleaded to the ſame effect. 
Tue plaintiff replied, that H. at the time of his pre- 
ſentation was Vicar of another church: that he was a 
learned man, and in prigſis orders; that he was licenced 
to preach ; and had celebrated divine ſervice many 
ears, and was ſufficiently learned, to celebrate the ſame. 
There was a Tejoinder, and ſur-rejoinder, (which 
were laid out of the caſe) and thereon a demurrer, 
Per curiam. iſt, The Ordinary muſt examine in con- 
venient time, and after that, refuſe in a convenient 
time; if he does not, he is a diſturber by his delay. 
2dly, If the Ordinary refuſes, becauſe the candidate is a 
bad man, he need not give notice of his refuſal, for the 
crime is as much in the conuzance of. the patron, as 
of the Biſbop, and in that caſe the lapſe ſhall incur 
from the avoidance ; but if he refuſes, becauſe be is an 
unlearned perſon, he muſt give perſonal notice, and the 
lapſe ſhal 
31, Dy. 327. 2 R. 364. 3dly, That the ordinary. 
he had been allowed for a former, 4thly, It was not 
determined what learning was neceſſary; while the 
e, was in Latin, that language was undoubtedly 
neceſſary; but now the Liturgy is in Engliſb: but it 


clerk ſhould be able to anſwer his Ordinary, and give an 
account of his faith in Latin, according to the articles. 
5thly, The court held this pleading too general; be- 


in; whereas it ought to be certain, becauſe it is trauer- 
ſable; and if the 25 

the King's courts are to judge of it; and the law will 
the rather require a certainty, becauſe this anſwer is to 
diſable a man in his profeſſion, and prevent him of a 
freehold. Therefore judgment was given for. the' 
laintiff, which was reverſed on a writ of error in par- 


—_— 


P. 539. 


| Trinity, 4 W. & A. Anonymous. 
On a libel in the ſpiritual court againſt the defendant 
church, 

A 


the pariſhioners repair both church and chancel rod | 

s'glebe,” | 
16 Fir the pariſh where this church was, Cc. and this was 
held a good ſuggeſtion ; for it is | contrary to law to 
| —_ a perſon- with repairs, who toes not live in the 


wardens for Tepairing the church, or any thing 4 
all 


incur from the refuſal. 1 119. 1 Leu. 


may well refuſe him now, as unfit for this cure, tho 


was obſerved, that „at. 13 Eliz. c. 12. requires that a 


| Cauſe it was not ſhewn what learning he was defective 


dies, it muſt be tried by a jury, and 


lament, Vide Mead. Rep. vol. 4. P. 134. Salk, vol. 2. 
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Vid Mod, Rep. vol. 4. p. 241. 


der the head Attachment: 


churcb, and afterwards brought a libel again 
riſhoner for not paying it. The court being moved 


381 


. 9 } — 1 1 — | © 
He ſuggeſted; that. the lands wef̃e in the occupation 
of his tenant, and that he was not an inhabitant of 


pariſh; the tenant of the land ſhould be charged, and 
not the owner. © „ eee 0 6799) 
Per curiam. If a man takes 4 leafe of a ſtall in 
market town, which he uſes once a Week to ſell his 
wares, but lives in another pariſh, he ſhall not be 
charged towards the repairs of the churth in that mar- 
ket town. Vide Mod. Rep. vol. K. P. 148, ET Wong 
RL ah, #2 ex EG. » 1 * «oY 8 3 


107 ; 


Michaelmas, 5 M. & M. Waples v. Baſſet: 
wy: adn” > ALS er? 


A ſpecial action on the caſe was brought. againff the 
deferidant, WhO was Rector of a church, for. not keeps, 


ing a bull and à boar, and on à demürret to the de- 


claration, theſe exceptions were taken to it, viz, he 


Jicdd not ſet forth, that the defendant was obliged to 


keep them either by cu/tom, preſcriptions. or, otherwile ;; 


neither had he alledged any particular. Joſs or damage 
by bis cattle not Nee or that the defendant 


oughd to find a boar in conſideration of paying him 
rithes ; for which reaſons the declaration was held ill, 


erer 


Hilary or Michnelmis, 7 I. 5. Chumiberlaine of Chum- 


 berlain v. Hutſon or Hewſon. 


See this caſe fully ſtated in page 204 of this work, 
under the head Baron and Feme. ,. . 2 


Trinity, 7 W. 3. Maſters v. Leis. 


See this caſe fully ſtate in page 131 of this work, un- 


9 


v. Prouſe or Rovſe. 


: : | 5 Y 4 12 4 * * , - | 8 # 
Trinity or Michaels, j W. 3. Pitrce of Price, el al. 


| : | | 8 | { l | 3 
The churchwargens aſſeſſed a rate for repairs of the. 
ainſt a pa- 
for a prohibition. 


rate, and not the churchwardens.. £4 wat? 
2dly. 'The pariſhioners are only bound to repair.the 


| . ' 4353. ft RE 
Per curiam. 1ſt, The pariſhioners ought to aſſeſs the 


church and not the chancel, for that is to he repaired, by 


the parſon. Vide Salk. vol. 1. p. 165. Mod. Rep. uol. 


12. p. 83. 


Michaelmas, 7 V. 3. Herman or Harman, v. Penne 


Neneio. 


The court was moved for a prohibition to a ſuit in the 


Conſiſtory Court of London, on flat. 22 Car. 2. c. 11. 


about the rates for repairing the church of St. Swithine | 

Holt, Chief Juſtice, . and Eyre, Juſtices. At 
common Jaw, there might be an union; but that 
was only of churches, and but as an appropriation of 
one rectory to another; but ſtill the pariſhes were diſ-: 
tinct; and that did not make the pariſh church of . 
to be the pariſh church of B. but the incumbent was as 


well incumbent of B. as of A. and is obliged to ſerve 
the cure if neceflary. But by this ;fatute; the pariſh 


church of St. Swithin is the pariſh church of Sr. Mary 
Bathaw, and the other church is thereby deſtroyed ; 


and therefore the pariſh muſt repair St. Swithins ; the 


rates were made diſtin in this caſe, which the court 
ſeemed to approve. Vide Mod. Rep. vol. 12. p. 82. Salks 


vol. 1. p. 1 


Hiliy, s M. 3. The King v. The Biſbop of Chair at a. 
for not paying of a rate towards the repairing of a | | See this caſs-fully ſtated in ee ens 
a 207 Pot Oe Ig 1” 1; GE Bl, ut —__ 
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382 Ecelefi 
Ry or the King Vo Morgan Rites © 7 


On a mandamus to the archdeaconto ſwear in a ch urch-: 
warden being duly elected; the. archdeacon made this 
return, that he Was a poor milkman, and, unſu to execute the 
office, &c. and thereupon a peremptory mandamus was 
awarded; for the ee hers is a temporal officer, 
he has the property and cuſtody: of the, pariſh, goods, 
and as it is at the peril of the pariſhioners, ſo they may 
chooſe and truſt whom they think fit; and the arch- 
deacon has no power toelect, or controul their election. 
Vide Salk. vol. r. p. 156. Mod. Rep. vale Vi. 9. 116 
id. vol. 5. 3250 | 


Nu $19. 4. Jobb ve Lees 


On # writ of prohibition brought, the plaintiff de- 
clared, that by Mat. 23 H. S. c. 9. It is enacted, T bat 
no perſon ſhall be'cited ic appear ont of his. ogy where 
he quwells, that the plaintiff was refident at Hungerford 
in Berks, in the dioceſe of Sak/dwry; that the defendant 
eauſed him to be cited before the Dear of the Arches in 
London, and brought a Abel againſt him for expences 
and fees in the Con/jtory Court of the Biſhop of London, 
and averred; that ſuch fees were juſtly due eon 
to the cuſtom of the faid court, and that he promiſe 
to pay it; and although he made no ſuth promiſe with- 
in /ix 1 yet the court proceeded to give ſentence 
alt 


; 
inſt bim; and the defendant proſecuted his plea 
er the writ of prohibition delivered to him, &c. 
The defendant for conſultation pleads the very ſame 


| flatute; by which it is enacted, ** That no per- 


: 


«* ſon ſhould be cited, ſummoned, or otherwife called 
* to appear by himſelf: or herfelf, or by any proctor, 


„before any Ordinary, Archdeacon, Commiſſory, 
cc or any other ſpiritual judge, out of the dioceſe, or 


<« particular juriſdiction, where the perſon which 
c ſhall be cited, ſummoned, or otherwiſe called, ſhall 
he inhabiting and dwelling at the time of the 


„ awarding of ſuch citation, or fummons; except 


& (among many other cauſes in the faid att mentioned) 
& that any Biſbop or other inferior judge, having un- 
der him juriſdiction in his own gh and title, or by 
tc commiſſron, make requeſt or inſtance to the Arch- 
ac biſhop, or other ſuperior Ordinary or judge, to take, 
©& treat, examine, or determine the matter before 
ce him or his ſubſtitute ; and that to be done in caſes 

only where the civil or common law does affirm 
tc execution of ſuch requeſt or inſtance of juriſdiction 
ec to be lawful or tolerated.” l 


That the defendant is a proctor in the conftory 


court of the Biſhop of London, and was retained as ſuch 
by the Curatrix of the plaintiff (he being then under 
age] to proſecute a fuit againſt the executors of his 


grandfather, for a legacy given to the-plaintiff, and 


to exhibit an inventory; that they were excommunica- 


ted for contumacy in not appearing, and that the fees 


and expences in the libel were juſtly due to him for 
proſecuting the ſaid ſuit, That he endeavoured to ſue 


the ſaid plaintiff for the recovery of the ſaid fees in 
the court of Peculiars of the Dean of Saliſbury ; but he | 


being judge of the court, and having juriſdiction in 
his own right, did, by a writing . under his ſeal, re- 

uire the Dean of the , Arches to call the plaintiff be- 
Fe him, to anfwer the defendant in a cauſe for ſub- 
ſtraction of fees; which cauſe was there determined 
accordingly : and the defendant ayers, that the c:w3/ 
and common law affirmed the execution of ſuch requeſt 
to be lawful, Whereon the defendant before the pro- 
hibitien was delivered to him, did cite the ſaid Fohn- 
ſax to appear before the ſaid judge of the Arches in the 
cauſe aforeſaid, and avers it to be the ſame proſe- 
cution of which the plaintiff complained, | 

To this plea the plaintiff demurred, and the defen- 


dant joined in demurrere 


aſt, It was argued, that no conſultation ought to 
go; for if the defendant will bring himſelf out of the 
flatute, he muſt ſhew, that the requeſt made by the in- 
ferior Ordinary, was made to him who had the next 
ſuperior juriſdiction, which he has not done; for 
here the requeſt is from the Dean of Saliſbury, who 
was judge of the Peculiars, to the Dean of the Arches, 


ad 


” 


* 


* „ 1 8 1 
4 2 N . — 1 


when it ought to have been to the Biſhop of Salifury 


ing the next immediate Ordinary, unleſs it appeats 
that a peculiar is ſuch a juriſdiction, from which there 


| is appeal to the Ordinary; or that it is a juriſdiction 


by 2 390 ak ade en 
he judge of the Peculiars is an inferior perſon to 
the Biſbap, and the Peculiars itſelf may be ſubordinate 
to him; if ſo, he cannot: tranſmit a cauſe! per ahh 
to the Arehbiſhop, but muſt leave is to the OHjwʒ 
from whom his power is deriv em. 
Adly, The defendant does not ſay, that this wa a 
caſe which was permitted by their law, but only that 


the cruil or canon Jaw affirms ſuch requeſt, which is in 


the diſjunctive and very uncertains oo 
3dly, He alledges, that the Dean of Scliſbury did res 
queſt the Dean of the 4rebes to call the plaintiff before 
him, to anſwer in a cauſe-for ſubſtraction of fees; and 
the libel is for ſubſtraction of fees and expences, which 
i than the requeſt, and therefore not good. 
4thly, The principal point was, whether the de. 
pond ought. to ſue for fees in the ccrigſaſlical court, 
ince ſuch things are properly cognizable at common 
law, for which he might have a guantum meruit, or an 
indebitatns afumpſit, on the retainer for work and la- 
bour, ANG or money laid out, and the law raiſes the 
romillee 5 b „ FE ar „ 
0 Per curiam. If the proctor had petitioned the court, 
and not proceeded by way of libel for his fees, in ſuch 
caſe a prohibition could not lie; ſo that there can be no 


; inconvenience in allowing this juriſdiction, for they 
are the proper judges of what bufineſs is done in their 


courts, and can call for vouchers better than a jury 
can. 5 0 | 2 ' 8 

Their fees are eftabliſhed by the canon law, and 
are leſſened and reſtrained by the power and authority 
of the court. Rules are made here, to oblige the at- 


tornies in matters of practice; and the like rules are 


EMMA 
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made there, to ablige the proctors and miniſters of that 
court; ſo that they muſt be allowed to be the proper 
judges in this matter. „ 

Matrimany, and things fgſlamentarx, were at firſt 
the whole buſineſs of that court; but now in caſes 
where they have original juriſdiction, they do retain 


| fuits even for ſuch matters which may be tried at law, 


as à libel may be there for not repairing a way leading 
to a church, &c. AF ate Fa, 

This caſe may be compared to that where a prohibs- 
tron was prayed to the court of admiralty,” becauſe in- 


- ſtead of /tpulatzn, (which is a recognizance in their 


law as much as bail is here) they had taken a recogni- 


'Zance at common law, wherein the Fer and 


ſureties, and their heirs, goods, and lands, were 
bound; whereas the Abel ought to be againſt the ſhip 


and goods, and executor againſt the latter, and not 


againſt the party: but the Civilians argued, that exe- 
cution might have been taken of the body, though not 
of the lands; and that this was not in the nature of a 
recognizance, but a ſtipulation in nature of bail, and 


might be ſued as well in the court of admiraliy as at 
common latu; and no prohibition was granted, but the 
matter was adjourned. LES 


The eaſe in the Modern Report is an expreſs autho- 
rity to rule this, where a prohibition was denied for a 
ſuit for proctors fees, and there is no book againſt it. 
The reaſon of the law is for the plaintiff; for he be- 


ing a proctor is not a temporal officer, and what he has 


denied in the C. 
tween Ge/tlin v. Froggat, Adjourned. Vide Mad. Rep. 


done is about an Zceleſraftical ſuit, and therefore that 


court muſt judge of it. 1 : 

Go. he Hatute of limitations does not extend to 
this caſe; for it is not properly a debt, becauſe expences 
and fees are of the ſame nature with the ſubject- matter 
for which they were demanded : it may as well be al- 
ledged, that defamatory cauſes are within the ſtatute; 


ſo that the ccclgſiaſticul court having original juriſdiction 


of this matter, no 7 * oY to go: it has been 
for regiſter's fees, in a cauſe be- 


vol. 5. P. 238. 
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One 5. left 25 1. per annum, for the maintenance of 
a weekly le7ure and licturer, to be choſen by the pa- 
| 22  Piſhionets 


riſhioners, and to preach. on what day of the week 
they ſhould like beſt, The pariſhioners fixed on 
Thurſday, and choſe a ledturer every year; and now, 
one T. being lacturer, and the pariſhioners having choſe 
one R. he was oppoſed by Y. who would not ſubmit 
to their choice, Whereon the churchwardens ſhut T. 
out of the church; but the Biſhop of London determin- 
ed in favour of T. and granted an inhibition and moni- 
tian, Cs lg ns lee eee 3 
Holt, Chief Juſtice. A prohibition muſt be granted to 
try the right; for / nO man/can. be a /eFarer-without a 


licence. from: the Si or eee but their 
power is only as to the fitneſs of the perio 4 but not 


as to the right. Vide Sulb. ul. 3. p. 144. 


9 N 3% 4 . 374 ©] { 21 3 7 5 
Hilary, 9 W. 3: ' The King v. $6 . 


a | TS rk 3 SHORT eee 
ls defendant and others who. were guaters, were 
cited into the ecclgſiaſtical court, to anſwer. there on their 
folemn affirmation, Ac. concerning tithes with- held by 
them from the'par/on, of the pay qe for not an- 
ſwering, the commiſſary, according. to the direction 
of Hat. 27 H. 8. c. 20. certifies their contumacy to two 
juſtices of the peace, by whoſe warrant they were 
ſeized, and committed to priſon ; being brought 
by hab. corp. into this court, their council moved that 
they might be n fi. 

er curiam. In many caſes the common law and eccle+ 
ical courts, have concurrent juriſdiction ;. for ex- 
ample, if a penſion be payable out of a par/onage by 
preſcription, the remedy for this is either in the ſpiritual 
court, or a writ of annuity lies for it at common law, 
But where the nature of the offence is altered by a 
flatute, and a new penalty inflicted; then after the 
party has been tried at common law and condemned 
the eccleſiaſtical court ſhall not proceed againſt him. And 
therefore the quakers were diſcharged out of cuſtody. 
Vide Raym. vol. 1. p. 323. | : 5 


„ w*;, 
% 
Wi 
- 


Michaelmas, 9 M. 3. Maſely v. Warburton © 


A levari facias iſſued to the Biſhop of Che/ter, to re- 
quire him to levy the _ 2 _— —— 3 _ 
eccleſiaſticis ie. out of the , belonging to the churc 
— being a fellow of Magdalen college. On 


which the Bi/hop wrote to the warden and fellows of 
the college, requiring them to pay the defendant's 


penſion to him, to which the warden and fellows an- 


ſwered, that they had not power to do it. On this a | 


motion was made in this court on behalf of the Biſhop 
of Cheſter, for advice of the court, what the Biſbop 
ought to do. : : 
Holt, Chief Juſtice. If a Prebendary has a ſole 
body, the Biſbop on a levari facias de bonis ecelgſiaſticis, 
may ſegugſter it; but if he has not a body aggregate 
with the Dean and Chapter, he cannot ſequeſter it. 
Then in this caſe the profits of the fellowſhip are but 


caſual dividends, in which before diviſion the defen- 
dant has no intereſt, ſo that they do not make an 
eſtate; and it ſeems in this caſe the defendant is not a 

beneficed clergyman, and the Bi/hop may return no ef- 
fects of the church; and though the college has the 
impropriation of a church, ye: it belongs to the whole 


body, and not to one of them only. 


But the court would give no, poſitive opinion, be- | 
cauſe the caſe did not come judicial before them. 


Vide Raym. wol. 1. p. 265. 
Hilary, 10 W. 3. The Biſhop of St Davids v. Lug. | 


The Biſhop v 
terbury, for ſimony, and his council moved for a pro- 
hibition on this exception, becauſe the citation enjoined | 
him to appear at Lambeth, and not at the court of 
Archer, and before the Archbiſhop himſelf, inſtead, of 
before his Chancellor or Vicar General. 

Per curiam. The Archbiſhop has a provittcial power 
over all the Biſhops of his province, and may hold his 
court where he pleaſes, 1 he may conyene before 
himſelf, and ſet judge Bimſelf, and fo may any other 

: | a 
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was dit before the Archbiſßep of Can- 


44. — 


F 


% — 


CEttleſatral Mal 


| Biſhop,” fot the power of a Chancellor or Vicar 


eneral 


| Is only delegated ; therefore the probibition was denied. 


bt 447 539. . Mo. Rep. vol. 7. 56.) | 


- 


, 


libels for that purpoſe were frequently ex 


Vide Salk. vol 1. p. 134. Vol. 3, s 90. Kaym. Vole Is. 


#4 3.4 


vou need only lay poſſeſſion 1091 any other 


diſturber ; and of common right, the 7 
e Ordinary. 2 Bulli. 
5 


between an action on the caſe, and a probi- 


bution. © Vide Mad. Rep. vole 12, p. 33 


| Michatimas, 10 V. 3. Les v. Daniels © 
Holt, Chief Juſtice, The diſpoſal of ſeats in the 


mother church belongs to the Ordinary, and ſo the ſeats 


of a chapel f 'eaſe belong to the mother church; and 


to know whether it is a church or not, is by 1 


whether it has a * or burying ground. Vide Mods 


Rep. vol. 12. p. 22 


The defendant was Rector of 8. C. in the dioceſe of 


York, within which pariſh'the plaintiff had lands, but 


lived in Lincoln in another dioceſe, and now comin 

to York, the defendant ſued him in the ſpiritual cour 

there, for fubſirattion o tithes; and it was inſiſted by 
the plaintiff *s council, that this was a ating him out 
of his dioceſe'; at firſt the court held, that the reſidency 
of the party draws the cauſe to the dioceſe where be 
lives, in tranſitory matters, but not in local 3 as for in- 
ſtance, an executor muſt be ſued for a legacy where the 
will was proved, and not where he lives: but the 
coutt afterwards ruled this caſe to ſtand on a ſingle 


reaſon, for whatever the law might be in other in- 


ſtances, yet in the caſe of tithes, fat. 32 H. 8 expreſsly 
enafts, that the party ſubſtracting them ſhall appear 
before the Ordinary of the dioceſe where they were ſub- 


Atracted, and therefore a conſultation: was granted. Jide 


Raym. vols bo Bo 452. 
Trinity, 11 WW. 3. Allen or Allanſon v. Brookbank, 


See this caſe fully ſtated in page 338 of this work, 


under the head Date, Day, and Delivery.” 


Trinity, 12 W. 3. Luton v. Kings 


| Adjudeed, that fore flat. 31 H. 8. a Vicar might 


bring a {bel in the ſpiritual court, for an augmentation of 


his vicarage; for on the creation of vicarages, that 
power was commonly reſerved, and where it was 


not reſerved, the Biſhop could not ee them, a 

; ibited again 

improprigtors, but ſince by that Hatute, impropriations 
are made lay fees, the Ordinary cannot intermeddle, 
neither could they have ſued for tithes in the ritual 
court, if that power was not particularly ſaved to 
them by the flatute: but there ſeems to be a difference 


where 2 Vicar ſues a lay inpropriator, and where the 
impropriator is a 


foiritual perſon, for in the laſt caſe 
it is probable he may ſue for an augmentation ;; and in 


9 - 


ſome caſes where the impropriation Is not a ay 25 2 
{ of Saliſ- 


in the caſe of the Chorifers of the Cathedra 


bury, where the en, of 3 parſonage 14 
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made to them before the /atute, and continues-ſo ſtill, 
and in ſuch caſe the Biſhop may make an augmentation ; 
if that-power is reſerved, for the perſons are ſubject 
to his command. Vide Salk. vol. 3. p. 378. 


Trinity, 12 M. 3. Smith v. aller. 
per curiam. Where the Vicar is endowed, and comes 
in by in/litution and induction, he has actually the cure 


of ſouls, and is not to be removed at the-pleaſure of 


the Rector, who in this caſe has only habitually the cure 
of ſouls; but where the, Vicar is not endowed, nor 
comes in by :n/titution and indudion, the Redlor has 


actually the cure of ſouls, and may Femovp: the Vicar at 


pleaſure ; and where the Vicar is endotued, it is always 
out of the rectory, and by the act of the Ordinary; there- 
fore, where the queſtion is, whether it is a Hicarage 
or not, it ſhall be tried in the eh. court; becauſe 
it could not begin or be created by the Ordinary, and. 
with his concurrence, and fo it is of an appropriation. 


Vide Salk. vol. 3. p. 378. 
Michaelmas 5 12. WW. 3. Turton v. Reignolds PITT 


A legacy of 5ol. per annum was left as a mainte- 


nance for a parſon to pteach once a weck in the pariſh 


church of B. he was choſe, and removed by the majo- 
rity of: the pariſhioners; who'choſe' one R. to whom 
the churchwarden refuſed to open the church; whereon 
he brought a libel againſt them in the ſpiritual court and 
a prohibition. was granted, for that he did not ſhew he 
had a licence from. the parſon of the church, in whom 
the freehold of the church is. It is true, it may be an 
eccleſiaſtical offence for the churchwardens to ſhut out 
the parſon, or any other appointed by him to preach 


in the church; yet it cannot be one not to open the 
church for one appointed by a ſtranger, without he has 
the parſon's licence; and you ſhould have ſnewn in 


our libel, that you had ſuch a licence. 


Holt, Chief Juſtice, was of opinion, if the Ordinary | 


had appointed a perſon to come and preach in ſuch a 


church, yet he could not juſtify doing it without the 
conſent of the parſon. And if a perſon gives a charity 
to a certain cler for preaching in ſuch a pariſh, he 
muſt do it by the conſent of the parſan, and further 


ſaid, that let a parſon be ever ſo orthodox and able, yet 


he' is puniſhable for his preſumption, if he preaches 


without a licence of the Ordinary; but the Ordinary, 


from a principle of juſtice, ought to give ſuch licence. 


to one that is fit; but if he refuſes, no mandamus will 


lie, but his remedy is to appeal. Vide Mod. Rep. vol. 


Hilary, 13 W. 3. Finch v. Harris. 


A prohibition was moved for to ſtay a ſuit in the ſi- 
ritual court, againſt a clerk in orders, for preaching 
without a licence, on ſuggeſtion that there is a chapel 


donative within ſuch a pariſh, four miles diſtant from 


the mother-church, and that it is conſecrated; and 
that this ſuit below is for preaching there, ſo the Ordi- 
nary has nothing to do with it; and the defign of this 
or a chapel of eaſes | 

Per curiam. None can preach without a licence of 
the Ordinary, whoſe care it is to prevent hereſfies and 
ſchiſins in his dioceſe; and there is a canon, againſt 
-preaching without a licence, and that binds all the 


libel is to Neef in queſtion whether this is a donative 


clergy. And a clerk ordained cannot preach even in 


the dioceſe whereof he is, and by whoſe dioceſan he is 
ordained, without licence; though one would think 
that the very ordination would amount to a licence to 
preach within that dioceſe. And though it is true, 
that the Ordinary cannot puniſh him by depravation of 
his benefice, it being a donative, yet he may cenſure 
him otherwiſe ; for otherwiſe the inconvenience would 


be intolerable, that it ſhould be in the power of a man, 


by putting a clert into ſuch donatrve, to exempt him 


from the cenſures of the Ordinary, and ſubordination to 


the ecclefia/tical law. 


Holt, Chief Juſtice. It is againſt the eccle/iaftical law | 


; 


|| here they at laſt moved for a prohibition as to the bead 


l 


there; and this cler, without queſtion, is viſitable 
by the Ordinary, though he has no juriſdiction over the 


ving his clergy, 


on a demurrer, it was objected againſt the right 


church and the church arnaments, and the preſcription goes 
only to the repair of the church. 


I 24l 
to preach in a place not conſecrated ; and ſo it would be 1. 


e ſet up a conventicle. Indeed, à perſon may pray 


in his own houſe ot family, but he cannot preach 


thing, ſo as to deprive, as in caſe of a rectory. And 


ing of prayers ; but it was denied. Vide Mod. Nep. vol. 
12: p. 640 ee eee 
d Hl ieee 


Eaſter, 13 V. z. MWilmot V. Taler. *R 37 4 


Holt, Chief Juſtice. A cler in orders, on ha- 
all not be burnt in the hand; ane 
none couldchave the benefit of his clergy twice, except 
a clerk. 05 all caſes before „lat. 18 El. where a alert had 
clergy, he was delivered to the Ordinary, but in no 
caſes ſince. And where a. perſon in orders has his 
clergy, there ought to be a ſpecial entry made why he 
was not burnt in the hand; and if he is a cler in order 
or not, he is 2 his Ordination. Aud if a cler 
ſhews his Ordination, he need not have the book, be- 
cauſe it is preſumed à clert in orders can read. And 
in the time of Ed. 3. clergy was denied to one not be- 
ing properly habited, &c. _ Vide Mod. Rep. vol. 14, 
p. 44 nenen i * : A, N 9 


Et v. The Biſhop of M . 


Ona writ of quare impedit, the caſe was, vix. The 
incumbent being ſeized of the advowſon of the 
ſame church in 12 died, and the queſtion was, who 
ſhould preſent, his heir. at lau, or his executor 5 and 


of the heir at law, that he could not preſent 
becauſe the advowſon did not deſcend to, him till 


after the death of his anceſtor, in which very in- 
ſtant of time, the church was void-; and therefore 
the avoidance was ſevered from the inheritance, and 
veſted in the executors = | „ 04 
Per curiam. The heir ſhall preſent, becauſe at the 
ſame time, that the avoidance veſted in the executor, 
the inheritance deſcended to the heir, and where two 
titles concur in an inſtant of time, the elder ſhall be 
preferreds' Vide, Salk. vol. 3. p. 280. at 4 


# 3 


* 


3 


Trinity, 13 W. 3. Anonymous. 


Holt, Chief Juſtice. Of a common right, the diſ- 
poſition of pews in a church, belongs to the Ordinary, 
but the pariſh is bound to repair them; and 1 ie 60 
reſiancy that makes right to a pew in a pariſh; for if a 
perſon purchaſes a pew there, and afterwards leaves 
it, his intereſt in the pew is gone; and, if he ſhould 
return again into the place, yet he muſt renew his in- 
tereſt; but if a perſon ceaſes to be a houſe-keeper in 
a pariſh, but continues ſtill in the pariſh as a lodger, 
and goes to church, and is taken notice of, as a pari- 
ſhioner, though he is but a lodger, yet bis intereſt 
which he had in the pew continues. Vide Mod. Rep. 
vol. 12. p. 55 06. | W 


' 
1 


#4 5 


an inhabitant, and rated ſo much. The: ſuggeſtion 
was, that F. S. is ſeized in fee of the manor 0 
D. within the pariſh ; that he, and all thoſe, who 
have an eſtate therein, time out of mind, uſed to te- 
pair an iſle in the pariſh church, and in conſideration . 
thereof, were diſcharged of all rates for repairing the 
whole church, and that the defendant is tenant of part 
of the ſaid manor, © | OO Oy 
_ 1ſt, Exception, That the Iibel is for the repair of the 


Adly, The tendering ſuch a plea below, and refuſal 
of jt, is no cauſe of prohibition; but rather of apps 
1 Bu. 16. ; "Ty, 

| 3dlys 


ä DS 


, 4 * , , | „ | 
- _ Eccleſiaſtical Matter 85) Se. 
Ky 0 | # wk. + [4 2 4 - ; : 8 1 4 . 1 * * 4 "A 1 . Ys wt 


2dly, The preſcription is, that all the tenants of the 

mxnor were diſcharged, and he makes himſelf a tenant 
part. 8 | "THF" $621 5 AE $15. 

8 Hott, Chief Juſtice. Though a. man, time out of 
mind, repairs a chapel, yet if it is not a predial chapel, 
having chapel-wardens belonging to it, it is not a rea- 
ſon to exempt him from a church-rate to repair; and 
here if he repairs Jeſs than his proportion amounts to, 
it may be à queſtion if it ought to diſcharge him? But 
if he repairs more, or as much, it will be good: but 
this is not matter to be determined on motion. As to 
the fir/t exception, if you. have ,not_ diſtinguiſhed how 
much is demanded for ornament, you bave.not-{bel- 
led right.; and a prohibition, if it goes at all, muſt go for 
all. As to the; third exception, if the tenaat of the 
whole manor has ſuch an exemption, the tenant in 
part muſt have it in proportion; and therefore the 
rule muſt be made abſolute, and the plaintiff muſt de- 
clare forthwith. ;. for in prohibition, we may order the 


declaration to be delivered as we pleaſe in point of time, | 197 ne ine ave comf e WI | 
** could, and have ſworn in one of them, if the fact was 


Vide Mod. Rep. vol. 7. p. 121. 4 5 
Trinity, 1 Ann. \ Brown v. Mugg. | 


In vjefment, on a ſpecial verdict, the caſe was, the 


234% — 


deſendant had a benefice, with cure of fouls, of 8 J. per 
annum, to which he was preſented by F. $. and was 
inſtituted and inducted; afterwards the defendant was 
made chaplain extraordinary to his Majeſty, - and was 


preſented. by the King with another benefice and cure 
of ſouls, of 8 J. per annum, and was inſtituted and in- 


ducted to that alſo. On which the King preſented the 
leflor of the plaintiff to the former benefice as by lapſe. 
And it was adjudged, after ſeveral arguments at the 
bar, that the plaintiff ought to have judgment, becauſe | 
by the acceptance of the ſecond benefice the former 


became void; a chaplain extraordinary to the King 


not having privilege to retain two benefices with a cure 


of ſouls, above $1. per annum value, without a diſpen- 


ſation: and therefore judgment was given for the 


plaintiff. Vide Raym, uol. 2. p. 791. 


Michaelmas, 1 Ann. Ladd v. Widdows. | 


On a motion for a new trial brought on a'writ of 


guare impedit, wherein the point in iflue was, whether 
the church was donative or preſentative? Evidence was 
pretended of ſeveral preſentations; and the court held, 
that though a preſentation might deſtroy an impropria- 
tion, yet it could not deſtroy a donative, becauſe the 
creation thereof was by letters patent, whereby the 


land is ſettled to the parſon and his ſucceſſors, and he (] 


to come in by donation. | Vide Salk. vol. 1. p. 541. 


Michaelnias, 1 Ann. _ Newſon v. Baw lary. 


NT 


„ 


The plaintiff declared on a prohibition for libelling in | 


the ſpiritual court, for the payment of a pariſh rate, 
made at an aſſembly of twenty pariſhioners, fifteen 
whereof were againſt the rate, and five only for it; and 


that the money was expended in repairing the chancel | 


and railing it in, and raiſing the floor ſome ſteps higher: 
to which it was pleaded, that the communion table 


was, anciently, placed in the chancel ; and that there 


was ancient rails about it, which were out of repair; 


that at a meeting of a majority of the pariſhioners, a a 


rate was made to replace the communion table in the 
chancel, and to repair the rails; the plea alſo contain- 
ed ſome other things which was thought decent to be 
done at that aflembly, but the matter being ill pleaded, 


they were dixected to amend their plea, in order to 


bring in the following points in judgment: 
iſt. Whether, if the communioh table was» not in 

the chancel before, or if there was no ſteps up to it, and 

the pariſhioners, on a meeting, do not find that ſo de- 


cent, the majority of them can make a rate to oblige 


all for altering the place of the communion table, or 


carrying it into the chancel, or for raiſing it higher? 
The court inclined they could; for as to the degrees 

of order and decency, there is no rule, but as the pa- 

riſhioners agree” among themſelves ; and though they 


are compellable to put things in decent order, yet 


there is no other rule for the degtees of decency than 


the judgment of the majoritye .......- 9 


33 
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for a patiſh rate to repait a cbure 
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adly. Whether the r of che patiſhioners may. 
make a rate to bind the reſt for repairing or adorning 


- * 


the chancel? for that is a ſpecial freehol 50 wy 
ge. 


the par/on. | The council here quoted the caſe of 


KEY. » 


v. Hawkins, 9 M. 3. in Wr 


probibition was granted for two reaſons; one, becauſe 
the chancel. ought. to be repaired by the parſon; the 
other, for that it was ſuggeſted, the rate was not made 


3 


by a majority; yet, becauſe they had gone to 75 


that point below, the court ſaid it was no cauſe, Y; 


* 
0 " * 11 
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Hilary, 2 Iun. De Dneen v. G. 


A mandamus was directed to the official of —=— to 
ſwear in A. and B. churchwardens of the pariſi of 
Jo this, the return was, that they were not duly choſen ; 
and now a rule was made for 'a peremptory mandamus, 
for he ſhould have complied with the writ as far as he 


* 11 


\ 


returned that neither of them were choſe. © 
But it was objeed, that this could not be done; 
for by the cuſtom" of the pariſh the par/on was to chuſe 
one, and the pariſhioners the other: and the pariſhio- 
ners inſiſted, that they would chuſe tw, and did return 
two, and the oficial could not tell which of them to 
% ( OR BRL Poet, "of 4.7 5,4 0 
Holt, Chief Juſtice. Then'you ſhould have made a 


that one of them had been duly chofen, or elfe have 


ſpecial return, that the pariſh claims a right to chuſe 


two, and that theſe petſons had an equal number of 
voices ; that the parſon had choſe his man, and fo you 
could not ſwear either of the pariſhioners men; or if 
the pariſh unanimouſly choſe two jointly, when in 


fact they had a right to choſe but one, that would be 
void as to both; and in that caſe you might return ge- 


nerally, that neither of them had been choſen; and ſo 
where two have an 8 number of votes. And at 
laſt, by the direction of the court, it was conſented to, 


to try the cuſtom in a feigned action. Vide Mod. Rep 


vol, ö. p. 89. 


Eafter, 2 Ann. Adams v. Terretenants of Savage. 


Holt, Chief Juſtice. This court will take notice of 
the limits of eccle/ra/tical juriſdictions, which is part of 


the law of the realm under which we live, and conſe- 
quently it will take notice, that a judgment of this 
court is not within the juriſdiction of t e archdeacon 


7 


of Dorſet. Vide Raym. vol. 2. 854, 2 5 | 
| Hilary, 3 Ann. Britten v. Standiſh © 


The plaintiff was /ibelled againſt in the ſpiritual court 


by Mr. Standiſh, the parſon of the pariſh, for not coming 


to his pariſh-church on Sundays; to which he pleaded, 


that he went to another church more commodious for 
him: on this matter ſuggeſted, there was a probibi- 
tion, and the plaintiff declared therein; and the ſingle 
queſtion was, whether he was compellable to go to his 
pariſn church? It was ſaid he was compellable, be- 
cauſe every parſan was obliged not to allow à pa- 
riſhioner of another pariſh to partake of ſacraments 
with him, 2 Spel. Conc, 141, Lyn. 184, 233. Reform. 
L. Ecel. 106. Spar. Coll. 77, 78, 126, 226, 75 
181, 31. and that this is allowed by common law. 
2 Roll. Rep. 438, 485. Hardr. 406, 407. in point, and 
that the ſpiritual court is to judge of the excuſe. 
March 93. And by the act of uniformity, every man 


is required to reſort to his pariſh- church: on the other 


ſide it was argued, that the diſtribution into pariſhes 


was by the common law, and that if this diſtribution 


did by conſequence bring people under a new obliga- 


tion, ſuch obligation ought to be examinable by the 
common law; that the fatute of uniformity bas been 


always looked on as ſufficiently complied with by go- 
ing to any church, and flats 23 Eliz. impoſes a pe- 
nalty on any perſon that abſents from the church, con- 
trary to flat. 1 Eliz. and that if theſe acts are con- 
ſtrued to give a juriſdiction, that juriſdigion muſt be 
to — common law courts, and not the eccleſiaſtical 
In this caſe it was agreed, that every man was ob- 
liged to go to ſome church or other, and that an intire 

1 5 F . neglect 


where a. libel. was 
and chancel, and a 
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vegle& was puniſhable in the 57 ve court; and 
that it was 2 good char N t, that a man went 
not to his pariſh church, becauſe he ſhall not be ſup- 


poſed to go to'any other: and the court ſeemed to be 


öf opinion, that though the 2% of uniformity is taken to 
to be inttoductive of a new law, yet the thing bein 
purely of ecelgſigſtical conuſance, and proper for their 


Etcleſiaffital - Matters, Ge. 
15 " 


: 


mination, yet the court, after conſideration, grant- 


93 
g Tz: N 


. 
- 


ed 4 þrohibition Vide Salk, vol. 1. p. 166. Mod. Rep. 
Te S 01 394 eee e 


n. $52 © 


Hilary, 3 Ann. P 90 rave v. The Churchwardens of 


% J” r whburys., d. 2 9 * ie 
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i A prob ibitian Was, prayed to a ſuit in the ſpiritual | 
court; where the pariſhioners 2 to diſpoſe of | 


the pews, excluſive of the Ordinary... 


| 


4 


| cauſe they ſhould have pleaded this matter, which 
y 


— — 9g, 


Per curiam. That cannot be; the Ordinary's not - 


ing might be, becauſe there was no.,occa 


ion for his 


intermeddling ; but that cannot veſt the right in them 


who are only a corporation capable of goods, but not 
of inheritance. * Adjourned, Vide Sall. vol. p. 167. 


Eaſter, 4 Ann. Anonymous. 


tion of diſtreſs till induction. 
20 Grd Juſtice. He 


e is intitled to the, ſpiritual 


rofits,, as oblations, Fc. before induction: he is like- 


wile liable to be ſued ig the ſpiritual court before induc- 
tion, it he neglects the 


cure; but he cannot ſue for 


. great tithes before induction, for they ate temporal. 


Vide Mod. Rep. vol. 11. p. 46, 
my Eafter, 4 Ann. Anonymus. 


If a bi/hop grants a patent to a man to be vicar ge- 


neral, wherein he reſerves a juriſdiction to himſelf, it 
ſeems to be repugnant and void. So where a bi/hop 
grants his chancel orthip; with a reverſion to himſelf 
of inſtitution and induction. | 


* 


Holt, Chief Juſtice, ſaid, what cannot a vicar gene- f 


ral. do 3 if he 1s reſtrained he is not a vicar general. 


Vide Mod. Rep. vol. 11. p. 46. 


| Michaelmas, 4 Ain. _ Colefatt v. Newcomb, 


— — * 


— — 


A miniſter of a dinative was ſued in the eccleſiaſtical | 
court, for that, when he read prayers, he did not read 
the whole ſervice, but left out what parts he thought 
fit, and for preaching without a licence; and the 1 | 
fendant's council moved for a prohibition, on a ſuggel- 


donatives were exempt from the juriſdiction of the Ordi- 
nary, and that it was a lay thing, and the b»hop could 
not viſit it, and that if the incumbent. was guilty of 
hereſy, the Ordinary could not meddle with him, for 
the parſin was privileged in reſpect to the place, but 
the patron might by commiſſion examine the matter, 


and on cauſe deprive him. Telu. 61, 62, Fairchild v. 


Gair. 2 Cro. 63. S. C. and Co. Lit. 344. a. that the 
founder ſhall viſit ** ; and Bro. Præmunire, 21. to 
the ſame purpoſe. But | Wy 
* 8 made this diſtinction; where the 
ſuit in the ecclſiaſtical court is in order to deprivation, 
and where only for reformation of mannets g; in the 
firſt caſe the court will prohibit, but not in the laſt : 
and therefore if in this caſe the ſpiritual court proceed 
to deprivation, the court would prohibit them, but not 
till then. He ſaid he had known probibitions denied 
frequently to ſuits againſt parſons of donatives for mar- 
rying without licence. He ſaid, that by the old cazon 
law, preaching was no part of the miniſebs office, 
however it came to be ſo in vogue now; but only 


rea 


nobody preached | then without the licence of the 


biſhop, but he appointed preachers. And he ſaid, that 


now, ſince the a4 of unsformity, if a biſpop denied to 


grant a licence to a parſen Who was fit to pfeach, they 
would grant a'mandamus to him to grant one; and that 
by the a of uniformity, the eccleſiaſtical juriſdiftion was 
ſaved: therefore the motion was denied. Vid Raym. 


vol 2. p. 1205. * e140 Fw . 


„„ & 


ding maſs, and adminiſtering the ſacraments; -and 


tion that the church was a donative; and argued that 


— wt 


2 — 


| 


| under the head Account. 


Jann Hilam, 7 Ann. Bz 5s 125 gin. r r 


On an igformation for ſtriking in the church, and 
an acquittal thereon; they exhibited articles in the 
ATE court for brawling in the church; whereon thi 

efendant moved this court for a prohibitions And for 
| the prohibition it was ſuggeſted, that where may is 
acquitted" at common law, he ought not to be elted or 
ſued in the ſpiritual court; and ſhewed that an infor- 
mation was exhibited againſt him for the ſame battery, 
and that he , CEP ? 
But the court would not grant the prohibition, be- 
they ſuggeſt: here, in the ſpiritual court; and if the 
had refufed the plea, then they might have juſtly come 
my me _ or P N ” og 5 
Lowell, Juſtice, ſaid, brawling and ſtriking in the 
church were two diſtinct tens - and hour Ps 
cannot proceed in the ſpiritual court for the battery 
after an acquittal at common law, yet they may go n 
for the brawling, for theſ common. law bas not conu. 


ſance of the brawling; to which Holt, Chief "Juſtice, 


ſeemed. to agree; but ſaid, that it would be hard to 


| proceed in the ſpiritual court for the brawling, after an 


acquittal at common law' for the battety. But for this 


| "I a parſon 19 inſlututed only, he cannot have an ac- reaſon, a probibrtion Was denied. Vide Mud. Red. vol. | 
| | | 8 ” I wo | 


11 * p. 200, ö 


. [ 


 Mithaelmas, 9 Aun. Fart v. Buviers, 1:9 the ; 
6 ROY * Th WITS Rs i 
The major part of the pariſh, aſſembled in veſtry: 
taxed the pariſh for building of a gallery, and — 
pariſhioner ten times the value of an ancient rate, 
One pariſhioner refuſed payment, and was ſued in the 


| ſpiritual court, whereon'he prayed a prohibitions ® 


iſt, Becauſe a pariſh could not be taxed for build. 
ing a gallery, which was neither uſeful nor ornament. 
tal to the church; but this was not much regarded by 
the court. | , Ry 
2dly, The oldneſs of the former rate; but the cafes © 

produced to maintain the prohibition on this head, did 
not come up to it; they being granted in caſes Where the 
rate was to continue always the ſame: but here there 


the value of the old rate had been put into one intire 
ſum, it would have been plain; beſides, there is no 
need for a pariſh to depart from an old rate, till it 
grows unequal. Vide Med, Rep. vol. 10. p. 113 
Micbaelmas, 9 Ann. Forty v. 
A rate was made for erecting galleries in a church; 
and in the libel it was ſaid, it was rated according to 
an ancient and ſtanding rate, and to be continued to 4 
Jutz eim „ fo Riot a al Þ 
Parker, Chief Juſtice, and Powell, Juſtice. This old 
rate is only a meaſure to rate by; they muſt rate ac» 
cording to exigencies of the church, they are not 
bound to vary; the difference is only in expreſſion, 
they need not repeat it over again; and they held gal- 
leries might be erected, which was in the nature of a 
new floor, and therefore would grant no -Srohibitien, 
though there was quoted the caſe. of Newcomb ih 


Devon v. Nay. Vide Forteſcue, p. 345. 
Michaelmas, 9 Aun. Baniſter v. Hopton. 
On a motion ſor a probibition, it was agreed, 


that though a preſcription, as whether à whole pariſh,” 
or a ſelect veſtry ſhould chuſe "churchwvargens, bt 


a matter triable at common-law by a jury, yer ſe: - 


tence is to be given in the ſpiritual court, according to 


their verdict; and therefore though this is a matter 


triable at common law, yet if the party ſubmits to 2 
trial in che Hpritual court, by not demanding à probi- 
- bitzan, it will be too late after ſentence to move fot - 


7 dog 
* 


. 
11 


Eger, 10 Ann. Biſhop v. Et 


% 


— See this caſe fully ſtated in page 47 of this work, 
5 | N r 


++ 
1 „C ² 3 SET CIS 


o 


= at Michaelmas, 


i 


Ectleſiafti 


c Michaelmgs, 10 Ann. ' Andnymouss 101010 1 
CCC DPOO1503-T0 uw 
The court was moved to quaſh a writ de excommuni- 


th ca tends . 5 LS $590 wh Nl n: F 4 4 he 
h firſt exteption was, that the writ ſays only for 
defamation, but does not fay . what defamation ;- now 
there are ſome defamations that are not of ſpiritual eo- 

ura; rh Fats Dee: 
na nis objeQio was over-ruled by the court,” who 
ſaid, they would not prefume, that any court would 


* 
— 


exceed its own juriſdiction, unleſs it plainly appeared 
it had done fo. 3 A #41 fn ha. F 1 eise! 9 
Te ſecond exception was, that the ſtanding 40 days 
ixcommunicated,. did not appear in the writs But not 

ed. 1 ö l ii ans 
3 curiam. The 40 days are never inſerted in the 
writ, but the fignificavit- only; beſides this objection 


is not proper here, but in Chancery; the 40 days ext 
communication, being the very foundation on which the 


court grants the writ. Vide Nau. Reps vol. 10. p. 71. 
Michaehnas, 10 Arn,” D Rub v. Baur. 
See this caſe fully ſtated in page 212 of this work, 


9 N 


under the head Baron and Feme, | 


Trinity, 13 Ann.” Milet v. Williams." 
. . 8 IJ. e 1 47% | * : 4 6 Iv) 9174 kc. 2 
In this caſe, Parker, Chief Juſtice, ſaid, that at com- 
mon law, if a f ſeized in right of bis church, or a 
huſband in right of his wife, had aliened by fine, &:. it 
was but a #eſtontinuance« © 3 Cre. 85, Sc. Vide Mod, 


Rep. vol. 10. | 2 243. ee Ji 
EET E116 £108 :1 


 Midharlmar, 1 Gees, Clerk uv. Lee 
See this caſe fully ſtated in page 143 of this work, 
under the head Attorney. 1 


Trinity, 5 Geoz | Dr. Bows V. Jurat. 


Dr. Bows vicar of New Romney, brought a libel in 
the ſpiritual court int the defendant, one of his pa- 
riſhioners for 1 25 offerings; ſuggeſting that they for 
time out of mind uſed to be paid in that pariſn. 
The defendant made no defence at all in the ſpiri- 
tual court; but after ſentence againſt him, moved this 
court for a prohibition z, the motion was granted niſi. 
The reaſon why the court doubted whether tbe pro- 
hibition was to be granted or not, was their ignorance of 
the practice of the ſpiritual court. For the court ſeemed 
clearly of opinion, that if the practice of the /oiritual 
court was agreeable to that of the courts at law, viz. to 
take every. thing for conſſton againſt a defendant that 
makes no defence, and ſo give fentence for the plain- 
tiff without obliging him to prove the truth of his caſe, 
then the prohibition was not to be granted; becaufe the 
cuſtom ſet forth by the plaintiff was not denied by the 
defendant; and conſequently no occaſion for the trial by 
cuſtom. ' But in caſe the practice of the e court 
was, not to give ſentence for the plaintiff even in caſe 
of no defence made by the defendant without proof 
made in the court by the plaintiff of the truth of his 
caſe, that then a probibition was to be granted; becaufe 
then the ſentence of the piriritual court was founded 
plainly on a proof made before them of the cuſtom; 
which is not to be permitted, betauſe the proof re- 
quired by them is very different from that required by 
the common-law. 8 te e e ee 
The council who ſpoke againſt the prohibition inge- 
nuouſly owned, that it was the practice of the ſpiritual 
court to require proof: however, the court tock time 
to conſider, and would not make the rule abſolùte. 
Vide Mod. Rep. Vol. 10. p. 447. | | * 1 . : l ES] 


r 
* 


- acts ny * ov I 1 RE? 3 1 ads | 
Trinity, 5 Geo. Aſgill v. Hunt, or Hunt v. Hargill. | 


On proceſs in n court for calling a woman 
whore in London; after ſentence, this court was moved 
for a prohibition. . Ab Cp ne A242 Wk ES 
But the (prohibition was denied; for the court ſaid, 
that it was known to be a rule laid down in the books, 
that where it does not appear oh the fate of the Ile) 


9 8 


_— 


TT. IT ERS WF 7 


tal Ma 


chat the matter is. of 12mpora! and not /airitua! 
| Zzance, there a prohibition may be granted after ſentence ; 
but where it does not appear it muſt be taken advan - 


1] whi 


* 


whole court. Vide flat. 2 H. 4. 


| Hilary, 11 Geo, Ar cher Ve. Seweetnam, or Stetnam,y N. 
19 i * = 4 TY 4 75 ; Wd” 3 . 7 36 996 5 F 


1 tf $47 7 ; b * 9 4 Y © ö 5 . : 7 * 
. * 4 #44 * J N 1 
; „ 12 Geo. e King v. White. . 
* 2 4 e ES | 1 A FS, 4 „ y . * AF 
x 3 345923 17 1 SL 1 4t V : "2.3 4 1 "> _ . " 


cogni- 


tage of before ſentence. Now, here the offence in the 
libel is certainly a matter of ſpiritual cognizance; and 


though it does not appear in the ibel that the words 


werẽ ſpoken in London, yet it would not take away the 


juriſdiction of the ſpiritual court, were it not for a par- 


ticular cuſtom, by vittue of which theſe words are pu- 
niſhable in London: but this being a particular cuſtom, 
the court can no more judicially take notice of it than 
they can of any other cuſtom of the city of London; 


and if the cauſe is removed out of the city: courts by 


habeus corpus, the cuſtom muſt be returned, or no pro- 
cadendo can ever be granted. ide Mod. Rep. vol. 10. 


07 + a 
\ tra 


Herbert v. The Dean and Chapter 
9 | | of Weftminfler. + | * 
On a libil in the ſpiritual court of the dean and chapter, 
which is a 7 aged, Ir, Herbert, who had got 
poſſefſion of the new chapel, before B. the commiſtir 
of the dean and chapter, and who had a leaſe of th 
freehold of this chapel from the dean and chapter, and 
after B. had brought an ejectment againſt Herbert to 
turn him out; the be] was for preaching with- 
out licence, and without afry pretence of right to de- 
mand a licence, and that B. might have juſtice, and 
Mr. Herbert be perpetually filenced ; and this was for 
not having a licence from them as Ordinary, Having a 
peculiar juriſdiction, as pretended.  _ £ 
Her curiam. Let thete-be à rule for a prohibition, be- 
cauſe this ſuit was founded on no canon; fot they 
could not mention one not to preach without licence 
of the: Ordinary, and the act is biſbop ot archbiſhop, 
and this was a' ſuit clearly within the act of uiſifor- 
ee wee ee a remedy on that ſtatate, andꝭ it is a 
perſonal power given to the %% and archbiſhop, and 
not to the Ordinary, fo's probibition was gtanted 'by the 
ing without licence. Vide peaks wy pe 345. 


. 4 


a 5 + 4 \ 3 4 5663 e EA . 
Micbaelmas, 10 Ges. Middleton and Wife v. Croft. 


See this caſe fully ſtated in page 8 of this work, 
under the head Abatement. „ nb et df outer 


Miobaelmas, 10 Geo. Palmer v. The biſhyp.of Etter. 


Sir Thomas Bury ſet up his arms in the church of 
St, Davis's in Exeter: the Ordinary promoted a ſuit in 


7 


the ſpiritual court tg deface them, as being ſet up with- 


* - 


out his conſent, The court-was moved for a probibi- 
tion, on the authorities that an a gion lies by the heir 
for defacing the monument of his anceſtor; but 5 
and Porteſcut, Juſtices, (aid, the Ordinary was judge 
what ornaments were proper, and might order them 


355 


© * 
5 


ALL 


| Archer. : * 


Adjudged, that when ſeats are pulled down in the 
church, in ordet to a repair, yet a preſcription to have 
ſeat remains to every one, fo that if ſeats are built up 
by the Ordinary, where another had an ancient one, 
or built on part of it, it is 
caurt interpoſes, a prot 1 
346. Mod. Reps col, d. þ. 338. 


af 8 25 11. 8 111 in > S 42 Te JOM £313; * 118 #735 i : 
On a mandamus d irected to the archdeacon, to ſwear ig 


a churchwarden, he returned, he was not elected; on 
this, matter. coming before the'courr, Forteſcue, Juſtice, 
aid, that it was ſettled, and had been often ruled, that 
che -archdeacon could not judge of the electlon, and 


' therefore this return was ill. Whereon a, peremptory 
mandamus Was granted. Jide Rayms, vol. 2. p. 130. 
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it, it is illegal, and if the ſpiritual 
5 lies. | Vide Porieſeur, þ« _ 
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388 . Eccleſiaſtical Matters, Ge. 


Trinity, . 13 Geo Townſhend v. Thorpe. % 


The plaintiff declared in prohibition, that he was in- 
dicted for an aſſault, with intent to commit ſodomy, not- 
withſtanding which, be was proceeded againſt in the 

ſpiritual court for the ſame offence, and drunkeneſs. 
"The defendant pleaded, that the plaintiff was pariſh» 
clerk; and that the ſuit was not only to puniſh him for 
incontinency, but alſo to deprive him of his oſſice, and 
on a cemurrer thereon, in Michaelmas term laſt, as 


it was going to be argued, the court propoſed: to ſtay 


till the indictment was tried: and it having been tried, 
and the defendant convited,' and pillored ; the court, 
without ordering the declaration to be amended, grant- 
ed a conſulation as to - the- proceeding to deprive, and 
confirmed the prohibition as to any other puviſhment. 
They ſaid he was an eccle/ia/tical perſon as to every 
thing but his eleclion, Salk. 536. Mar. 101. Salk. 


. P . 


550. Vide Strange, vol. 2. p.) 76. 


V * 


Trinity, 13 Ceo. by Thomas v. Batty. . 0 
: 8 ö 7 5 T6 8 
An executor brought a bel in the ſpiritual court, for 


taking a tankard without his conſent, on pretence that 
the teſtator gave it the defendant if he died of his then 
ſickneſs. And the court granted a prohibition, this not 
being a legacy, but a gift in caſe of death the validity 
whereof may be trie 


in an action of trover. Jide 


— 


Strange, vol. 2. p. 777. 
Michaelmas, 13 Geo. : Caftle ve Richardſon. 1 ton. 


On a libel in the ſpiritual court, for not taking on 
him the office of chapeluarden, the defendant pleaded, 
that it was a donative, and thereon moved for a pro- 
hibition, And on debate the ſame was denied, the 


whole court being of opinion, that though there was 


a difference as to the incumbent, yet as to the pariſh 
officers, there was none; for they are the officers of 
the pariſh, and not of the patron of the donative. Jide 
Strange, vol. 2. p. 715. i 


Hilary, 2 Geo. 2, Ferguſon v. Cuthbert. 


A prohibition was moved for to a fuit in the fbiritual 
court for calling a woman jiit and ſirumpet, and ſaying 
which was denied. 

Per curiam. The words are a charge of incontinence, 
and the ſignification of them well known. Vide Stra. 


be would cut his wife's legs off if ſhe was ſuch a ſlrumpet ; 


vol. 2. p. 833. 


y T 
Trinity, 2 Geo, 2. Sereen v. Coclernutt. 


In prohibition for ſuing a quaker in the eccle/za/tical 
court on lat.? & 8 W. 3. c. 34. for repairing of the 
church, the act giving a remedy before juſtices of peace; 
though the juriſdiction of the ¶piritual court is not ſaved 


in the act, yet the court held a prohibition would not 


lie, and that it is a new remedy given by the ſtatute, 
and the old one not taken away; which appears more 
fully by flat. 7 & 8 W. z. c. 6. which gives the like re- 
medy for ſmall tithes. Vide Forteſcue, p. 347. 


N Michaelmas, 3 Geo. 2.  Edgworth v. n 5 


The executor proved the will in the prerogative court, 
and a legatee ſued him in the Arches, which is à court 
held within the dioceſe of London, but belonging to 
the Archbiſhop of Canterbury, The defendant moved 
for a prohibition, he living in Hertfordſhire, and there- 
fore by lat. 23 H. 8. c. 9. ought not to be cited out of 
the dioceſe, this not being within any of the excep- 
E,, 0 OO OOO TORI 

Per curiam. The general ſaving, as to the probate of 
wills, extends to this, which is in conſequence of their 
having juriſdiction to cite a man out of the dioceſe to 
prove a will; and if his living out of the dioceſe in 
which the will was proved is an objection to ſuing 
him there for a legacy, it will overtheow the juriſdic- 


tion of the ſpiritual court as to legacies: the executor, | 


TDD 
$3 * 


Abr. 285, pl. 37. 2 Brownlow ii. 1 Lev. 75. 4 Vent, 
143. 2 Lev. 18. Salt. 536. Goodb. 163. Old Bendl. 
142. 1 Leon. 94. Fitzb. Annuity 40. Hugh Parſons 
Law, 275. And when-the court were preſſed with 


it was a haſty opinion into which they were tranſport- 
by the enormity of the caſ me. 
From the ſecond were cited 1 Noll. Rep. $76 Mu 
| 2 


a conſtable may make a deputy : and the common diſ- 
tinction is between a / 


| diction of that court: it is the Arches, and not the pre. 


is proper the executor ſhould be ſued in the court 
| where he muſt render an account, and get his dif. 


_ ** old rogue and a raſcal, and a contemptable fellow, 


Vide Strange, vol. 2. p. 946. 


by proving the will in the Arches, ſubmits th the juric. 
rogarive court, where the will is to be proved; ahd it 
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charge. Vide Stra. v. 2. p. 847. 


1 C 
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1 
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The Biſhop libelled in the ſpirrtual court, ſuggeſting 
that De. Gooche,; as archdeacon of E, with-beld' 0 
pay to l. due to the biſſiop as preſtation, for the exer- 
ciſe of his exterior juriſdiction. _ | gras 
- 'The court was moved for a prohibition, alledging that 
they had pleaded there was no preſcription; and thi 
V . helng denied, a prohibition ought to go for defect 
Or trials. Enno is S 135441 en ary 
On the other ſide it was argued, that the libeh being 
general, it muſt not be taken that they go on preſeri 
tion; but,it'is.to be conſidered in the ſame. light as ho 
common caſe of a penſion, which is ſuable for in the 
ſpiritual-conrt e and the nature of the demand ſhews it 
muſt have its original from a compoſition, it being a 
recompence for the archdeacen's being allowed to ex- 
erciſe a juriſdiction, which originally belonged to the 
Ordinary. 2 Cro. 666. Salk. 58. Cro. Elix. 675. 2 l. 
. ning on oro ab 
Per curiam. They may certainly entitle. themſelves, 
from length of time, without laying a preſcriptions. And 
as they have only laid it ia general, there is no. ground 
for us to interpoſe, till it appears by the proceedings 
that a aeg. right will come in queſtion: if they 
join iſſue on the plea, it will then be proper to apply; 
but at preſent there ought to be no prohibition. Vide 
Stra. vol. 2. P- 879. F 1 4 28 TIO” 3 


1 


— 


#7, 241 1 * i 9 
Hilary, 6 Geo. 2. Muſgrave v. Bovey. 


A probibition was granted to a ſuit for theſe words, 
ſpoken by one clergyman to another, ** You are an 


** deſpiſed and hated. by every body.” Cumb. 253 


«i 
1 4 


Michacimas, 6 Geo. 2. Peake v. Bourne. 


The plaintiff declared in prohibition that he was ſued 
in the Nice caurt for executing the office of deputy 
pariſh-clerk, without the licence of the Ordinary. 
On demurrer, three points were made; iſt. Whe- 
ther a Tax x wag is a temporal or ſpiritual officer. 
2dly. Whether he can make a deputy. And, 3dly. 
Whether the licence of the Ordinary is requiſite. 
It was argued three ſeveral times on all the points: 
but the court, in giving judgment, founded themſelves 
only on the laſt, as to which they held a licence was 
not neceſſary, and therefore gave judgment for the 
plaintiff in prohibition, . They ſaid the canon did not 
require it, and indeed it would be a transferring the 
right of appointment to all intents and purpoſes to the 
Ordinary. Inſlitutes of the Canon Law 22, and 2 Roll, 
Abr. 286, pl. 44. e l | 7 
As to the other two points, the court ſtrongly in- 
clined that he was a temporal officer as to the right of 
his office, and that he might make a depu y, 
For the firſt were cited 18 E. 3. 27. 13 Co, 70. 2 
Cro. 670, Pal. 379. Mar. 101. 1 Keb. 286. 2 Rath 


—9 


their own authority in Townſhend v. Thorpe, they ſaid 


845. (3 Bulſt. 77. 2 Roll. Rep. 274. 9 C., 48.) That 


udicial and e officer, as 


a pariſh-clerk certain 


7 d 
y is. Vide Stra, vol, 2, p. 94% 
: * nene einne 74 4 X. 
4 Hilam, 


ſummation. 


ſe of jactitation of marriage brought by the wo- 
am the plaintiff, wherein ſhe was declared 
free from all contract, and perpetual ſilence impoſed 


on the plaintiff, which ſentence was pronounced ſince 


que joined in this cauſe; and the Chief Juſtice ruled 
1 concluſive evidence, till reverſed by appeal; 
and the plaintiff had judgment. Vide Strange, yvol. 
4. . 9% vers 02 2m en eee e 

ter, 8 Geb. 2. Peu v. Crefwill & al. Churdhwar - 
Eaſter, > dens of Se. Mary, therbithe. E 


The plaintiff was /ibelled againſt in the ſpiritual court 
for a nuiſance and encroachment on the church yard; 
to which he pleaded, that he was owner of four tene- 
ments, which formerly ſtood on the ground in queſtion, 
and that his preſent building was on the old founda- 
tion, and did not project farther. And this not being a 
matter properly triable there, a prohibition was grant- 
ed; for though interrupting the uſe of a church hard, 
as à church yard, is properly cognizable in the Ekcleſi- 
aftical Court, yet the bounds of it, which is a matter 
of freehold, ought not to be determined there. F. N. 
B. 51. J. 2 Roll. Abr. 137. pl. 4. 1 Roll, 12. Mo. 
413. 1 Sid. Butler v. Yelman. Vide Stra. vol. 2. p. 
1013. 5 . 0 oh , 75 1 | _ IF | 

Michatlmas, 12 Geo. 2. Locley v. Dangerfield. 
On a libel brought in the ſpiritual court for theſe words, 
« You are a bawd; the court Was moved for a prohibi- 
tion, and Raym. 115. 3 Mod. 74. were cited, to prove 
that an action lies: but the court, on conſideration, 
diſcharged the rule; for it is not a charge of keeping a 
bawdy-houſe, which is puniſhable as a temporal of- 
fence. 1 Roll. Abr. 44. pl. 8. and an action will lie for 
thoſe words; but for the word bawd only it will not, 


that being perhaps no more than a ſolicitation of chaſ= | 


tity. 1 Cid. 241. 1 Vent. 53. Salk. 552. and Trinity 
4 Ann, The Queen v. Pearſon, who was convicted at 
Hicks's Hall for being a common bawd, and procuring' 
men and women to meet and commit fornication, the 
court, on error, revetſed it, ſince it might only be in 
a private room, and be but a ſolicitation of chaſtity, 
and not amount to the temporal offence of keeping a 
bawdy-houſe, to the nuiſance of the neighbourhood, 
And the ſame point was determined in this court Hilary 


3 Geo. Sauil vs Kirby. Jide Stra. vol. 2. p. 1100. 
Hilary, 13 Geo. 2. | The'Reffer,” Wes of St. Crrge, 


Hanover Square, v. Stewart, ny 
The pariſh was cited to appear in the biſhop of Lon- 


don's court, to ſhew-cauſe why a licence ſhould not be 


granted to Mr. Stewart to erect a charity-ſchool on 


part of the church yard. And on motion of the redor 
and pariſhioners a probibition was granted, for the 
eccleſiaſtical court has nothing to do with this, and can- 
not compel them without their conſent. Vid Stra. 


Trinity, 13 Geo. 2. The King v. The Archbiſhop of Ar- 


magh, and Nathaniel Whaley, Clerk.. . Not 
See this caſe fully ſtated in page 9 of this work, un- 
25 the bead Abatement. ee 


Y 
: 


4 
* 


Hilary, 30 Ged. 2. Sir Fohn Trelawny, Baronet, y. The 


Biſhop of Wincheſter. © 


In an aQion of debt brou ht by the plaintiff againſt 
the defendant for 600 J. Me has 5 Jv for 


[eyeral offices, viz. great or chief fleward to the bijhoprick | 
«4 all its caftles, lorafpips, manors," &c. and 2 | 


100 U. per annum, and of mafter- keeper or preſerver g 
| * 


the men and tenants of the Biſhop thereof, with a ſa 7 
f t 


Bt Ettleũaſtical Matters, Ge. 
mum cin i, clus y. Bab. 
On an action for maliciouſſy procuring the plaintiffs 
wife to exhibit articles of the peace againſt him, and annum. Theſe offices, &c. were granted to the plain- 
for living with her in adultery, the plaintiff proved | 
marriage by the parſon and a woman, and alſo a con- 
To encounter which, the defendant pro- 

duced a ſentence of the con/i/fory court of London, in 


OY 


the queſtion was, 


. 


Trinity, 4 N 


| 


wild beafth in all the fore/ts, bee. belonging to the Biſhop, 
and chief governer of all birds, &c. (which was com- 
monly called Ch:z7 Parker, ) with a ſalary of, 20 J. per 


tiff by the late Biſhop of Vinion, by letters patent: on 
iſſue joined between the parties, the jury found a pe- 
cial der dies; and the queſtion that came before tbe 
court on ſuch verdict was, | RG 
„Whether Sir F. Trelawny the grantee was intitled 
*© to hold the two firſt mentioned offices, and to reco- 
ver thoſe arrears againſt the preſent Biſhop : as to 
the office of chief parker, it was given up by the plain- 
tiff's council? | 3 . 
After hearing council on both ſides on this queſtion, 
the court gave their opinion. 
Per curiam. We are all unanimouſly of opinion, that 
an office and fee which exiſted before tat, 1 Eliz. is not 
within ſuch fat. but may be granted ſince preciſely in 
the fame manner as it was granted before, and that the 
utility or "neceſſity of ſuch an office is no more material 
Vince that flat. than it was before; and we think this 
opinion agreeable to the words and intent of the ſta- 


' tute, and to every precedent made ſince: therefore 


the plaintiff muſt have judgment. 


Vide Bur. vol. I. p. 
219. | . 


I Eafter, 31 8 2. The King v. The Biſhop of Durham, 


On a motion for a mandamus to the Biſhop of Dur- 


| ham, commanding him to exerciſe his viſitorial power 
cover the temporalities of that church, the merits of 


Whether the /ucce/ſor”s prebendary (Dr. Sterne) had 


Ja a right to two years and a half's profits accruing 
during the vacancy of the tall, from the death of 
Dr. Benſon Biſhop of Glouce/tr, (the laſt preceding 


„ prebendary) which intermediate profits the other 


a RT e e divided, ee 


„ them * | 125 x I add hte. 
After hearing the arguments of the council on both 

ſides, the court gave their opinion. 2: 

Lord Mansfield ſaid, he thought an adlion at law was 


the proper method; and quoted the caſe of Dr. Yowng 
* Dr. ynti, p. 26. Geo. 2, 1753, B. R. and alſo Sea» 


| gar's caſe in Chanc 


Whether the Bihop can have a juriſdiction to de- 


termine this point, or whether matters of property 
ia cathedrals can be determined otherwiſe than ac- 
| *© cording to the caurſe of the law of the land?“ is 
| a great queſtion, and certainly the Dean and Chapter 


muſt have an opportunity to ſhew cauſe againſt a man- 
damus being iſſued to the Byhp"to exerciſe ſuch juriſ- 


.| diction. 


In this particular caſe the queſtion muſt be litigated 


not only with the members of the body, but with the 


executors and admini/irators of the deceaſed prebenda- 


ries, over whom the Biſhop (ſuppoſing him viſitor, and 
as viſitor to have conuiſance of ſuch a caſe) can have 
no power, which alone is decifive againſt his jutiſdic- 


tion in this queſtion. 


The council on behalf of Dr. Sterne, the prebendury, 


ſeeing the court clearly againſt his client, declined the 
motion. Vide! Bur. vol. 1. p. 567. "ih Il es 


Tun, zs & 39 du, mes v. Hua. 
A motion for a probibition to the eccleſiaſtical court 


was denied in this cauſe by the whole court, for they 
ſaid, where the ecelgſiaſtical caurt have juriſdiction, (as 


in this caſe) and they have pronounced ſentence, the 


remedy mult be by appeal, and not by way of prohibi- 


tion; but if they proceed where they have no juriſdic- 


tion at ally there a prohibition may be applied for after 
(entence in the eccle/ia/tical court, Vide Bur. vol, a. p. 
eee, de Ea nd” woken 3 4 
re ee 
Saliſbury, Ve Walforhans . ; ry 
A 'wtit of error was brouj ht on a judgment in the C. 
B. againſt the Biſbep of Lincoln, and T. W. his clerk, 
in 2 quare inpedit brought by the grantee of the gdvory- _ 


Jen in fee of the church of Great Sheepy. . 


5 G "I's 


* 


390 ; ; 


: The caſe was Great Shcepy is a reQory, and a bene- 


fice with cure of ſouls, of above the yearly value of 


„That 7. G. the incumbent, accepted and took an- W art WOUI 
8 J. That 7. G eee 5 | but wrote to the juſtices in Ireland to certiſy w 


other benefice with cure of ſouls, namely, the living 
of Seale, and was inſtituted, admitted, and induce 


into the poſſeſſion of the ſame, and thereon the plain- 


tiff below preſented T. H. to the rectory of Great 


Sheepy, who tendered himſelf to the Biſhop, and was re- 
' fuſed by him. 


Scale, but ſuppoſes the avoidance of his former church 
to have been made by his in/7itution to the ſecond, on 
the 31ſt day of October 1759, and then by computing 
from the inſtilution, ſhews that / months elapſed, 
whereon he collated T. V. to it by lagſe on the 20th 
day of Tune. a „ 
he replication (which was i ſpecifies the 
time of Grie/ſey's induction to Seale to have been on the 
22d day of December 1759, and alledges that on the 
zoth of June 1760, the ay when the Biſhop collated 
his clerk T. W. fix months from the induction of Grieſley 


to Seale had not elap/ed. 


The Biſhop in his rejoinder inſiſts on the lag incur- 
ring at the end of fix months from the time of Grzeſfley's 
inſtitution to Szale, and traverſes his refuſal of Hall be- 
fore he himſelf had collated his own clerk, or that Hall 
tendered himſelf to him b-fore he had collated the other, 
or within fix months after the in/litution of Grieſſey to 
Seale. 5 

On this rejoinder the plaintiff demurred both generally 
and ſpecially, and the Biſhop joined in demurrer. 


The court were clearly of opinion, that as to the 


lapſe, the voidance of the former benefice does not take 
+ till induction to the ſecond, and that a grant of a 


next preſentation, or of an advowſon made after the church 


was actually fallen vacant, was a void grant, and ſaid, 


that the fact was not ſufficiently aſcertained. on the 


pleadings, for tho' it appeared that the grant was made 
on the 9th day of November 1759, yet it does not ap- 
pear at that time Grieſiy was inſtituted to the ſecond be- 
nefice, conſequently the objection cannot be let in, that 
it was vacant when the grant was made. 

Per curiam. Let the judgment be affirmed. Vide 
Bur, vol. 3. p. 1504. | 


Ejectment. 


Eafter, 4 V. S NM. Knight v. Syms or Symms. 


In ejeciment for five cloſes of arable and paſture, called 
— containing twenty acres in D. on nat guilty plead- 
ed, a verdict was given for the plaintiff, but judgment 
was arreſted, becauſe ęjedment lies not of twenty acres 
arable and paſture, without ſhewing how much of the 
one, and how much of the other; and clanſum i. e. a 
cloſe does not help the matter: furlinga i. e. a furlong 
is a known meaſure; ſo is bovata i. e. as much land as 
one can plough, hida i. e. an hyde, caruca i. e. a carucat⸗ 
F land, but clauſum is not ſo certain in law, and the 
adding a name to the cloſe is nothing; and Holt, 
Chief Juſtice, affirmed Savill's caſe for law. Vide Salk. 
vol. 1. p. 254. Mod. Rep. vol. 4. p. 97. | ah 


Miche 4 V e M. Whittinghow v, Jahre... 


Error. 


On a writ of error brought on a judgment in gje- 


ment in the court of Durham, and the declaration was 


of coal mines, without ſhewing the number of mines, 
It was not queſtioned but an cjeciment lies of a coal 
mine, 2 Cro. 150. But the incertainty in not expreſ- 
ſing the number was doubted : for the plaintiff it was 


urged, that the courſe was fo in Durham, and that the | 


declaration was according to the plaintiff's leaſe; and 
as this was the conſtant courſe in Durham, ſo it was 


"| 


— 


The Biſhop's plea, which Was bad, admits the incum- | 
bency of Grie/ſey, and his acceptance of the living of 


produce at the trial; but not allowed. Vide Mod. Rep. 
: vol. 4. P. 214. | 5 r e 


feſſing leaſe, entry, and outer; and the jury could 


_ Caſual cjector, and judgment and execution had; yet 


arręſt of judgment in C. B. that it does not appear on 
brought in this court, and that judgment affirmed. 


under the head Amendment. 


| rule was made to 


well enough. underfigod-in thoſe parts, comparing it 
to the zjedtment for ſo many acres' of mountain, in 
which caſe this court would not reverſe eaten. | 
| eth 
the practice there could warrant ſuch ged7ments ; _ | 
being certified, this court did not reverſe che judgment. 
And here the court were ſatisfied ſuch; ej227ments. were 
uſual. in Durham, and affirmed the judgment Vid 
Salk. vol. i. p. 255. Mod. Rep. vol. 4. p. 43. 
Faber, 3 M. M. Guym v. Pie. 
In ejectment for two meſſuages, two gardens; and fe. 
venty acres of land, fifteen actes of meadow, and thir. 
ty acres of paſture in Much De- Church, Gt, the 
plaintiff delivered declarations to two tenants only, 
and as-to the lands in their poſſeſſion, the defendants 
entered into the common rule; but becauſe he h 
made ſeveral ſmall purchaſes in that pariſh, and the 
plaintiff claimed only twenty acres lately granted to 
him by leaſe from the Biſbap of Gloucefler ; therefore he 
moved by his council, that the plaintiff might give a 
note in writing, before the firſt day of the next term; 
what E in particular he claimed, and where ſuch 
lands lay, and in whoſe poſſeſſion, Cc. or otherwiſe 
that he might not proceed to a trial at the next aſſiaes; 
for the defendant not knowing what lands the plaintiff 
would claim, could not tell what purchaſe-deeds: to 


6 SY W376 pz 
Hilary, 8 W. 3. Anonymous. Error. 


In cjeciment on a demiſe by a corporation aggregate, 
the plaintiff had a verdict in C. B. and a wr of error 
being brought here, it was objected, that the demiſe is 
not ſet forth by the deed; but the judgment was af- 
firmed; for the demiſe is confeſſed! to be gobd by con- 


never have found for the plaintiff, if thete had not 
been a good demiſe. Vide Hod. Rep. vol. 12. p. 113. 


Hilary, 8 W. 3. Smarth v. Anm.. 


In cjettment for certain empty houſes, a leaſe was 
ſealed on the land, and a declaration delivered to the 


becauſe they had not moved for a-peremptory rule to 
plead, the judgment was ſet aſide; and held that in 
ſuch caſe there muſt be an affidavit of the ſealing of the 
leaſe, entry, c. Vide Salt. val. 1. p. 25 . 


Hilary, 8 & 9 W.4. Partridge v. Ball. Ettor. 


In yeftment for lands in Suffolk, on the demiſe of 
the corporation of Bury, on nt guilty pleaded; à ver- 
dict was given for the plaintiff. But it was moved in 


the record, that the leaſe was by deed. + And the pro- 
thonotaries there certified, that the practice was, not- 
withſtanding the common rule, of 'confefling aſe, 
entry, and oufter, in ęjectment for things incorporeal, 
as tithes, or on demiſes of corporations, to lay the de- 
miſe by deed. But it was adjudged in C. B. that it 
was aided by the verdi&; and judgment was given 
there for the plaintiff, on which a writ of error was 


And Holt Chief Juſtice ſaid, that at this day, the Caſe 
in 2 Cro. 613. is not law. Swadling-v. Pieres. For 
now ejeciments are grounded on fiction. Vide Ram. 
vol. 1. p. 136. ne eee, 
Egſer, 9 . 3. Puliſton v. Nur burton ef al. © 
dee this caſe fully ſtated in page 58 of this work, 


: F) , 1 „ 
by. g . N 1 i & F 
1 7797 42 Hilary, 10 . 3. Anonymous. EYES” 
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H. brought an gjefment in C. B. and at the aſſizes 
was nonſuited, and coſts were taxed on the nonſuit.; 
the plaintiff 3 a new cſectment in C. B. and a 

ay all proceedings till the coſts 
| *** the 


of C. B. the ſame rule was made here. Vide Salt. vol. 
1. p. 2550 tit e o 17 „ w tg T1.” 


Hilary, 10 W. 3. Anonymtus. 


and the affidavit was, that the declaration was de- 


alſo that ſince that the tenant in poſſeſſion had wrote 


vol. 1. p. 236 


forbearance; and the rule was granted. Vide Sall. 
N 40 ti | MH LEES an | ö 

; | : 1 1414 

Summer Affizes, ro W. 3. Boner v 


S- 
« 


Michaelmas, 10 W. 3. Anonymous, . 


Tf notice in gement is given to a; under tenant, 
and he does not acquaint bis landlord therewith but 
ſuffers judgment to go againſt him, the court, on mo- 


tion, will not ſuffer execution to be taken out, till 
the right is tried. Vd Mad. Rep. vol. 14. p. 211. 


The plaintiff moved that the landlord might be 
joined as a defendant with the tenant in poſſeſſion; but 
it was denied; for the court cannot compel him with- 


another cauſe, a motion was made on the behalf of the 
landlord, that he might, be made a defendant ; and 
the plaintiff oppoſed it, becauſe he was a member of 
e do ian Cond Wh EIN” 
Holt, Chief Juſtice, He muſt be Joined, arid we can- 
not compel him to waive his e Les, { 

A perſon privileged at Dew ed to be a plain- 
tiff, but he may be made a'defendant, for every one 
1 to be allowed to defend Hs o] fight. Yide Salk. 
Dol. Is „256. 0 * e N 2 8 


11 V. 3. Stocker v. Ra. Mt the Summer Afſizes at 
Holt, Chief Juſtice. If H. has poſſeſſion of land for 
twenty years uninterrupted, and then B. gains poſle(- 
ſion, on which H. brings an eje&ment; though H. is 
plaintiff, yet his poſſeſſion for twenty years will be a 
good title for him, as well ad if H. had been then in 
poſſeſſion; becauſe poſſeſſion for twenty years now by 
virtue of fat. 2 1 Face 1. taps 16. is like a deſcent at 
Common Law, which tolls the entry. Vide Raym. vol. 
1. p. 741. aud 20158 1474 n "2182 | ; N ls 4 

Michaelmas, 11 V 3. Anonymous | 7 
A declaration in ejement had been delivered to one 
to whom'the keys were given to let the houſe. $6" 

Per curiam. The delivery is not good, becauſe it 
ſhould be to the tenant in, poſſeſſion'; and he is only a 


de may ſign a leaſe on the land. Vide Mod. Rep. vol. 
SET 3 6s TO GLA WEL eb SARS 


MichaImas, 11 WW. 3. Sherwin v. Sir Walter Clayes- 
is vexatious, they will not grant a trial at bar in ejeci- 


ment, without naming a ſufficient plaintiff, | 
Aud by fav6ur'of the court, one may have a trial at 


« w 


vol. 12. P. 318. 
1224 F 


A motion was made for a rule to plead in ejefment, 


Jivered to the ſervant of the tenant in poſſeſſion; and 


Trinity, 11 M. 3, Underhill v. Durham: © 


a letter to him, which he verily believed to be his hand, 


OO RT CI 


out his conſent ; otherwiſe if he requeſt it himſelf. In 


Per curiami When it appears to the court, that a ſuit 


bar, though he ſue in forma pauperis, Vide Mod. Reps. 
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the nonfent wete paid; Then he brought an ejectment | 
in this court, and on producing the rule of the court 


In an gjetiment for lands in Middleſex, the declara- 


2 


r 


7 os. a ET * 


* —— OS 


ſervant, and the plaintiff is not without remedy, for. | 


— 


The plaintiff had a judgment in gjeftment, but was 
hung up by iunction, fo that the term expired. The 
being now diſſolved. WR 

Ht. Chief Juſtice. We cannot alter records. 

Note, The ſame motion was made Ea. 3 Ann. in this 
court and denied for the ſame reaſon; and ſaid, that 
it could not be done without conſent, and that in Sit 
5 Roll's cafe (which was cited) the term was en- 
arged ; but it was by conſent. ' Vide Salk. vol. 1, 
Þ» 257. 4 * * 


. |] court was moved to enlarge the term, the injunction 


Trinity, 12 W. 3. Anonymous, þ 
tion was delivered after the eſo:gn day of Micbaslmas 
term; the plaintiff let that term paſs without doing 
any thing, and alſo till the laſt day of Hilary term in 
like manner, when he moyed for a rule to plead, and 
for want of à plea, ſigned the judgment: and the 
court held this to be a ſurpriſe on the defendant, for 


when he had let all Hilary term Mp without doing an 


thing, within which time he. might have had a trial, 
he ought to have given freſh notice: as in the caſe 
where a man lets an aſſizes paſs in a country cauſe with- 


Vide Salk. vol. i. p. 257. 


. | out proceeding; wherefore the judgment was ſet aſide. 


Feier, 1a V. 3. Slabourge v. Bongo. 


| In jeciment, the plaintiff declared upon two ſeveral 
demiſes, to Have the tenements aforeſaid, &c. by vir= 
tue whereof he entered, and was poſleſſed, until the 
defendant entered into the tenements, and the plaintiff 
expelled and removed him out of, &c. his ſaid term 
not being then expired. The court was moved in ar- 
reſt of judgment, that the words tenements aforeſaid were 
uncertain, and. therefore. ill, for it did not appear 
which; the ſame of his term afareſaid then not expired, 
which makes the former objeQion the ſtronger, be- 
cauſe it complains but of one. But the court held the 
firſt to be well enough, and that it would extend to 


both. And as to the other, if it had been omitted, the 


declaration had been well enough, and therefore it 
would not hurt it. Therefore judgment was given for 
the plaintiff. Vide Raym. vol. 1. p. 561. 1375 


Eafter,' 12 N. 3. Baager v. Dlyd. Error. | 


The plaintiff had judgment in eje&ment, on which a 
writ of error being brought, bail was given to proſe - 
plaintiff brought an action of delt for rent. 1 

Per curiam. The writ of error does not hinder the 

laintiff from bringing an action of debt, or diſtraining 
For his rent; and here he might have entered without 
a writ of execution, for only all.executions are ſuſpen- 


cute, and anſwer the ne profits, and pending it, the 


judgment, the plaintiff may enter, notwithſtanding a 


writ of error, if his entry. was lawful without the 
judgment, for that is not by force of the judgment, 
which ſhall not put him in a worſe condition than he 


was in before. And whereas it was urged, that in the 
| Exchequer, they had laid a plaintiff by the heels for 
| ſuch a thing, . | | 


Hole, Chi Juſtice laid,” i mult bare been by views 


of their, equitable power, which this court had not. 


Vide Mod. Rep. vol. 12. p. 398. 


.» Hilary, 13 V. z. Johnſon v. Allen 


Per curiam. Where there be two tenants in common, 
and one of them does actually o the other, he ma 


maintain an ejeliment againſt him, and he ſhall not be ad- 
mitted to defend, without confeſfing leaſe, entry and ouſ- 


ter; and in that caſe the plaintiff ſhall only recover his 


property in an undivided ſhare, and ſhall be put in poſ- 


ſeſſion of no more; and in ſuch caſe the ſheriff ſhall 
give the ſame execution as he would do of rent on 


: aſhze, and there can be no mean profits at all recover- 


ed in caſe of tenants in common; but if one enters 


only 


— ö — — 
F 1 = 
- * * 


— 
wt 


1 
9 * 
1 
4 
1 
17 
$7, n 


DEER 2 — - 


Sn EIT Ss — 


\ 


392 


only on another, claiming only as tenapt in common, 


and the other brings an ejee7ment,'it. will be hard to en- 


force the defendant, who has done nothing but as te- 
nant in common, to confeſs leaſe, entry, and ouſter; 
and here it was ruled, that there ſhould be a confeſſion 
of leaſe, entry, 
be an actua | » others 
not; and it was agreed, that to obſtruct one to make 


the utmoſt profit of his moiety, would amount to an 
outer, but not to conſent to have the rents raiſed on 


Vide Mod. Rep. vol. 12. page 


* 


the tenants would not. 
657. 0 jp 5 2 


Hilary, 13 W. 3. Gree v. Rolle and Newell. 


The plaintiff brought an ejeiment againſt the defen- 
dant for lands in Devonſhire ; the defendant. appeared, 
and entered into the common rule in ejedment, and 
pleaded jointly not guilty. The cauſe being brought to 
trial at the aſſizes at , fbhe defendant Ro FW 
peared; and confeſſed /zaſe, entry, and ouſter, but the 
defendant did not appear... On which the plaintiff en- 
tered a non pros againſt Newell at the ſaid affizes. And 

as to the defendant Ralle, the jury found,a ſpecial ver- 
dict; on which the ſingle queſtion was, whether the 
entry of ce/{uy que truſt would be ſufficient to avoid the 

Alatute of limitations, 21 Fac. 1. c. 16. 


© þ 
144 F 


— . 


And it was held clearly by the whole court, that 


fuch entry was ſufficient to avoid the ſtatute; and they 


would not hear an argument on the poiht,  Arida rule 


was made that the plaintiff ſhould have judgment, un- 
leſs the defendant ſhewed cauſe to the contrary before 
the end of Trinity term then laſt paſt, On which the 


court was moved to ſet aſide the ſaid rule, becauſe the 


retraxit was irregularly entered; and the plaintiff, after 
the entry of it, ought not to have proceeded, ſuppoſ- 


ing it had been regularly entered; becauſe by his de- 


claration, he ſays that he has a right againſt both jointly, 
which ſuppoſal he has falſified by the entry of the re- 
traxit, confeſſing thereby, that he has no right at all 
againſt Newell. 85 TON „ 
Per curiam. If an ejectment is brought againſt two, 
and iſſue is joined, and then one of them dies, and a 
venire is awarded as to the two defendants, and a ver- 
dict againſt two, yet on ſuggeſtion of the death of one 
of them on the ;: roll, the plaintiff ſhall have judgment 
for the whole againſt the other. Cro. Fac. 303, 274. 
2 Leb. 845. becauſe this action is grounded on torts, 
which are irregular in their nature, and one may be 
found guilty, and the other acquitted. Gs 
Then it was further argued, that this, retraxit was 
entered irregularly, for the non pros muſt be interpret- 
ed a retraxit, or nothing; for it cannot be a nonſutt ; 
for if it were a nonſuit, then the plaintiff being non- 
fuited againſt one, ſhall be nonſuited zzalnſ} doth. And. 
as a retruxit, it cannot be ood, becauſe the defendants 
have joined in plea, and therefore neither the plaintiff 
nor the judge of aſſize can ſever them; and all the 


caſes where retraxits have been adjudged good, Where 


the pleas were ſeveral, and not joint. Long: 5 Ed. 4. 
eg . OO OT T Sy 
Holt, Chief Juſtice. On the xon pros entered againſt 


one of the defendants, judgment ought to have been 


entered for him, which could not be done at ai prius; 


and before ſuch entry he is not diſcharged; Pe 


LaintifF ought not to have proceeded againſt thg ther. 
e ſaid, that he had never ſeen ſuch a retraxit as this; 
and he was of opinion, that a retraxit cannot be enter- 


ed againſt one of the defendants where. they join in 


plea." Beſides, that before the ſtatute - of Fort, th 

laintiff could not have been nonſuited at 17 5rius, 
eee. he was not demandable there. Aud t 4 
he held, that this retraxit was irregularly entered, and 
that the plaintiff ought not to have his judgment. 

But Powys and Gould, J the c 
1. Becauſe the plea is in its nature ſeverable, and 
therefore a retraxit may be well entered as to one of 
the defendants, - adly. That the judge of- ni privs 
may receive. ſuch entry. Wherefore judgment was 
given for the plaintiff, * But afterwards a wit of error 
was brought an this judgment in parliament; and the 
judgment of this court was affirmed, and 50 f. coſts 


wy 


716. Med. Rep. vol. 12. p. 65 1. 


given to the defendant in errem Vide Raym: vol. 2. foge. 


' Ejectment-: 
6 9 . * 11 


* 
39 
* 


and oufler, in caſe it ſhould appear to | 
ouſter on evidence at the ial bo | 


grant was forty pears before, and he was never ip pol- 


. | ruled by Holt, Chief Juſtice: 


but a tenant at will, Se, cen the defendant could nor 
have given this in eviden 5 without * been ẽvic- 


— 


3 


2 


tiff 's wife a defendant in ejectment, the plaintiff's title 


— a Las hs MES EET STI 8 


| lobe his polleſſion b combination between the plain- 


* 


Salk, vol. 1. f. 8 „5 0 
; gone NG 


e 
judgment was obtained, 
and it was argued, that there ought to be a ſcire facias, 
and cited 1 Sid. 361, | 
it was allowed; there muſt be a /cire facias, for the 


. 7 let 2. it was doubted. whether a cine facias 
wo 


fucids Had b 


Am 


Juſtices, beld the contrary; . 
156. 


the land, an gement Was real, and was 


tance, and makes a title in the plaintiff z and therefore 
the tire facids is as necellary, in this as in any real ac» 
lion; and in 2 ca, | 
| hE that hath the inheritance cannot falſify; not can —4 
12 ; | e - Aeif 


= 


Lent aſien 13.16 35 Cbettheve Pn. 


On an action of debt for rent, the defendant pleade 
11 BY: ITAL DI 905 ini ius ee . 
The plaintiff gave in evidence a note ih writing, 
by which the defendant agreed, to hold for one year 
rendering a rent of 15 l. and in fact he was grantee of a 
reverſion, expectant upon an eſtate for life, which life 
was dead at the time of the giving of the note, which 


q + IS-FC. 
n +, 


ſeſſion, but the tenant for life was all the time in po. 
ſeffion during his life. The defendant gave in evi. 
dence a'priqr grant of the ſaid reverſion, and it was 


© That the defendant in this caſe may give in evidence, 
he had no _intereft in the tenements, the plaintiff having 
never been in poſleflion, notwithſtanding. the note 
ſigned by the defendant, by which he agreed to hold, 
Sc. But if the plaintiff had been in poſſeſſion, though 


- 


And therefore the 


ted, uited. Vide 


* 
* 
f q Loa 4 £4.45 4 "PL p 
8 & * Py * ©. 4 92 4 W 
> . i 7 4 + £4 1! 35 MN. 1 "I 2 95 
0 * 
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ntiff was nos 


Ra PRs - — * PW 4 . 6 14 
ym." vol. 1. p. 746. 4 
4 i» * * Fl » A * 144 7 5 I a : ! = I 2 * ; \- 
l 1 «V4 F * 2 5 A is «4 14 LACS 4 1 \ 2. 15 
Summer Af 3. N. 3 Clarmor v. Searle & others, 
1 3 2 1 24 # * * 3 4 6 eV. ear. TE: OE 7. 
1 8 w 


The plaintiff brought an ejeZment againſt the defen- 
dants Searle, Field, and, Faltner ; "Field \appeared, and 
confeſſed leaſe, 1 ouſter, e and Faltner did 
not appear, nor confeſs /za/z, entry, andou//er, on which, 
by ee ito of 7 CT e lee 
verdict 4 oy by the jury for the plaintiff. againſt 
Field "generally ; and à verdict was given... againſt the 
plaintiff for Searl and Faltner; and an indorfement was 
made. upon the poſted that this verdict was for Seark 
and Falkner, becauſe they did not appear and confeſs 
leaſe, entry, and anffer; amd for This reaſon, that they 
ſhould not have colts againſt the plaintiff, and that the 


l r OLA 20 5 on chiohat 
A motion was made to make the leſſor of the plain 
being by a pretended intermarriage, when was con. 


troverte | 


o L Ll p * 
-» YL? * [4 * * 9 29 Wot 'FY ; 
bY | ® 4 + 2 {3-3 4 5 * as k 120 2 ; { 
7* 


_ 5 — 4 inn 
\ 4 ys i $\- £ DON. p 


3 2 0 : i 1 2 l *. ' 1 6 40 : ] . Mit ig 4 7 
k 0 3 8 77. 1 6 
. Michaelmas,'. 1 Ann: Withers v. Harris. 
4 OY — ws "T4 \ * 


v 4 watt Ad, een enen nenne. 1 2 
T An babe /acier MMonem was ſued Out on a judg- 

ment, alter.a year and a day paſt. after the 
without ſuing out a . fac 


2 Nah. 307. On the other band 


* 


damages, but not as to the term; for dilliihg reign'of 


„ould lie on à judgment in ces ment; as àppeats by 
2 Keb. 55. 1 Sid. 115 and 8 Rag — fare 
as een brought ;\ and the; plaintiff here, ad in 
the caſe of a real action, may execute à judgment in 
ejeftment by entry without a writ of executions 2 Sid. 

1 Rol. Rep. 215. Ney 11. Palm. 263, © 
Holt, Chief Juſtice, (aid, chat 38 fh the poſſeſſion. of 

tha only re- 

medy for a termor for years, and a recovery in ejectment 


* 


binds the right and intereſt of him that hes the inheri - 


fare {Agar on a judgment on giactment, 
2 


" . * 6 . 4 — — 3 — —— 2 IOC — — — , "I ——— — — wa 
2 ; ve; 4 mowebe ; ; 


Heir in fee-fimple, n 
except the iſſue in tal 
covery in the 
judgment by 


not ſhew ſuch and ſach pieces, of 


fer from the general rule of Jaw; o 


| Id di 
e go againſt the 


it was ordered, that a ſcire facias ſhould 
tice, obſerved, that on a- writ of annuity a ſcirt 
lay 
vole 2. Þþo $06, 


1 Ann. Little v. Heatin: 


leſſee on a condition of re-entry for non-payment of 
rent, and on a trial before Holt, Chief'Juſtice, it was 
urged, that an actual entry and oer was neceſſary. 


law had been held fo, and accordingly it was practiſed 
till the cafe of Mithers v. Gib/on, 25 Car. 2. 


law to be otherwiſe on a trial before him at the aſſizes 
in Bucks, and held that the confeſſion of leaſe, entry 
and oer, was ſufficient : that on this opinion of his, 


judges concurred with him : that accordingly it was 
bert Pye v. Billing 1 Vent. 332. But that notwith- 
volution, and that he himfelf doubting about it, it 
all of opinion with Hale, and that accordingly he had 
Keb. 282, 


not confeſſed by general rule, but only the entry of 
the nominal plaintiff ; and therefore in ſach 
the plaintiff muſt prove an actual entry by his feffe 
And Hale in 1 Vent. 248. ſeems to hint ſo, For 
the rule only confeſſes that the leffor of the plaintiff 


He confeſſes the leſſor made ſuch a eaſe, that tl 
laintiff entered, and the defendant Hected tim ; bur 
— does this relate to the leſſor's 2ntry ? Vide Salk. 
vol. 1. p. 259. Rayme vol, 2. p. 75% 


: r 95 12 I oat ans 91 * s * 1 
Michazlmas, 1 Aun. Anonymos. 
Per curiam. To have judgment againſt a caſual 


a fictitious procceding- Vide Mod. Rep. wal. 7, page 
15% | 785 pk x : $24 | : FF N28 


5 2 Thus. ay EK 2143 55-46: 4 4 1, | Ed 
Michaelmas, 1 Amn. Anonymous. 581 Zul | 


Holt, Chief uſtice. In the caſe of tenants in com- 
mon, there muſt be an actual auer of the one by the 
other, or elſe he ſhall not be compelled to confeſs 


+ 9. &@4 « * 
r= 1 


Eafter, 2 Ann. Fenwick v. Greſvenor. 


Mr. Fenwick obtained judgment on a verdict in 
gzectment on his demiſe againſt Lady \'Groſvenor;. on 
this the Lady brought a 4orit error, and pending the 


the 'plaint? 
denied. 35 NG 3 E n wg A640 1 
Holt, Chief Juſtice. No new--ejedtment ſhall be 
brought by the defendant after the 
him, till he has quitted the poſſeſton, or the tenants 
have attorned to the plaintiff, ſo as he be in poſſeſſion; 
and the defendant. out; for if the plaintiff gets jullg- 


affirmed, then he Tenders it needleſs and ineffectual 
by this riding judgment, on which he takes autiexe- 
cutton to'recover* 

| 34 


nor any one that claims under him, | 
I; and he cannot falſify ſuch a re- 
dint tried, but only in the caſe of a 
Het or ſe by e e. Si 8 | 
*; anceſtor made but a feingned defence, an- 
ng bd ve + | vidence as he ought. 
to have done; and therefore there is no reafon why 


ter-tenants as well as the defendant : and phony | 
acias 
on the judgment. Vide Salt. vol. 1. p. 258. Rohm. 


An ejectment was brought by the leſſor againſt the 


Holt, Chief Juſtice, anſwered, that true it was the 


3 Keb. 
218. In which caſe, Hale, Chief Juſtice, ruled the 


a caſe was made and moved in court, where all the 
held by Scroggs, Chief Juſtice, in the cafe of Sir Ro- 
ſtanding this, it became a queſtion again after the re - 
was moved again in court, and that his brothers were | 
ever fince held it; and fo it was ruled in this caſe, * 


N. B. Suppoſe an entry is requtſite to complete the 
title of the feltor of a plaintiff, I take it that ry is 


fe 


made a eaſe, but not that he had a power ſo to do. 
that the 


gjeftor ſtand, all things muſt be very fair on the plain- 
tiff 's ſide, for the I % his poſſeſſion by a 


leaſe, entry, and ouſter. Vide Meds: Rep. Vol. 7. p. 39. 


writ of error delivered a declaration in 4jeftment: to the 

tenants in pofſeflion, on her own demiſe;;, and;1now / 
moved for the common rule, and it was 

}%3 * 8 : , f 3 ' 4 


recovery againſt 
ment in this laſt © 2je&ment, and the firſt judgment is - 


is pollcihon. The rule for judg- 


55 


D . | }. 688 -- 


ment againſt che caſual elle is in the power of the 
court of What terms the court thinks fit. Lady Gr 
venor muſt ſhew us '2 different title, or we will nor 
grant the rule, | eee HAN 
The ſame thing was done in another cauſe, Hi 2 
Ann. B. R. where the e in geament pending 
a writ of error delivered a new declaration in gement, 
and the court was moved that the coſts might be 972 
paid. The court thougat the payment of coſts ſul- 
pended by the writ F error, but ſtaid all things for 
the rexfons before given: Vide Salk. vol. i. p. 259. 


5 


Trinity, 2 Ann. Turner v. Barnaby. 


In zjeament, if at the trial the defendant will not 
Appear, and confeſs ltaſe, entry and outer, the courſe 
is to call the defendant and his attorney, if he be with- 
in the rulez and then to call the plaintiff himſelf and 
nonſuit him; and then on the return of the paſſea, 
judgment will be given againſt the caſual ejeffor. Alſo 
the maſter will tax coſts on the rule tor confeſſing leaſ?, 

entry and ouſter, and, it theſe be demanded of the de- 
fendant, and not paid, the cburt on affidavit will 
grant an attachment. Vide Salk: vol. 1, p. 250) 


Micbaelmas, 2 Ann. Saunders v. Melbuiſb. TI 


 Melhuiſh had got an unknown perſon to allume the 
name of the tenant in poſſeſſion, and to perlonate him 
in receiving a declaration in cjeliment, and on the 
uſual affidavits, tricked the plaintiff out of his poſſeſ- 
ſion; and the matter being made out by afizavizs, and 
even by the affidavits of the two parties concerned, vz. 
he that delivered, and the other. that recejved the de- 
claration, the court ordered ed for no mans 
poſſeſſion ought to be diſfurbed on the wits of 
ſuch infamous witneſſes. And Malbiliſß, tne Slit] 
in ejedtment attending, was committed to anſwer in- 
terrogatorieb. J7%Vͤĩ˙Üö — Ws | 
Holt, Chief Juſtice, ſaid, where à perſon js put to 
anſwer interrogatories for à fad folly, robe again(t 
him, he ought to anſwer in'caftody ; but where it fs 
any thing doubtful, the courſe is to put him to anſwer, 
that is, to bind him by recogpizance to anſwer. And 
in either caſe if they purge themſelves by oath, they 
are diſeharged; but they may be proſecuted for per- 
jury if the ſwear falſe. And if the interrogatories 
be not exhibited in four: days, by the courſe of the 
court they are diſchanged. Vid Ada. Rep. vol. 6. 
Þ» 73. 42396513 EY % nne 
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gectment, the Hatute of linitations 


At a trial at bar in giaci ment, 
ſeveral points were ruled on evi- 


being pleaded, theſe 


dence : 20125 9 Wii $8. £354 $44 FF DO TSf7 "7, 
1ſt, That the poſſeſſion of one joint-tenant is the 


poſſeſſion of the other, ſo far as to prevent the 
Natute. | 


2dly, Tbat in proving an entry and claim; it is neceſ- 


ſary: e ck : 
| Iſt, 170 p ove the claim to be In the land cl tn m 6 d, 
(withoutdpecialicauſe), . 


1 


—ͤũ—— 4 „ͤœ R PRs —— 


„ 


| 


2dly; That it be a heal eln 
Zdly, If a man makes an anſwer in Chantthy, preju- 
dicial to his title, and afterwards" conveys away his 
eſtate, this anſwer cannot be tend againſt the dlitice 
by any HY under the-alienor, r. 

_ 4thly, That the recital of a /zq/e in a deed of releaſe, 
1s good evidence of a Hſe againit the reiraſor, and thoſe 


that claim under him. s 

5thly, A fine was,productd, but no deed declaring 
the u 88; but a deed Was offeręd in evidence, which 
recited a.deed of limitation of 1— uſes ; and the queſ- 
tion Was, whether that was evidence? And the court 
ſaid, that the bare bee deed. vus not: evidence 

büt that if it could be proved that ſuch a dred ma 

exiſted, and was loſt, it would do if it was recited in 
another; and it not being proved that there ever was a 
deed leading th the ufes of the fine, the council of one 
ſide oppoſed the ſame deed of recital-being at all read : 
but the court ſaid, We cxnhot binder the feading of a 
deed andert ;, but what dſe is to be made of it fs 


another thing. * 
; 280 5 H 6thly, 
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| eufter of his companion, 


his name for the 
ſhall be committed for the contempt. Vide Salk; vol. 
1. P. 260. RT -n bon. . t 21 


/ 6thly, A deed bore date 22 Car. 2. aun Dom. 1671. 
and. notwichſtanding that miſtake, the year, of the 


King being certain, it was well. 


7thly, It there are two joint-tenants in ſæe, and one 
of them levies a fine of the whole, this amounts to no 
but is a ſeverance of the 
jaintute, though he is in of the old uſe again; as if 
2 man ſeized of a manor, levies a fine of the demeſnes, 


the manor is gone for ever: Sir Moyle Finch's cale ; 


and after the fine, though he bas the ſame. old eſtate, 


yet he bas it in another manner; for the fine being 
fur conulſſunce de droit come eo pre- ſuppoſes a feoffment 3 
and if one ſcized as heir to the mother, levy a fine ſur 
rant and render, the eſtate (hall go to the part of the 
Either, otherwiſe of other fines, © © 
' $thly On a deed of title to the leſſor of a plaintiff 
of a will, the fatute of limitations - being pleaded, and 
an entry and claim N offered in 19 Fore 18 
it, they were to prove the entry to have been in an- 
other Fits than was excepted. Vide Mod. Rep. vol. 6. 


p. 44+ | 
Eafter, 3 Ann« Anonymous. 


In ejecment, the term was made for five years, and 
after 2 verdict for the plaintiff, he was delayed of judg- 
ment and execution, by an injunction out of Cha cery, 
till the term elapſed. And now it was moved to renew 


the term, and the caſe of Dangdell v. Greenvill was 


quoted where it was done, and that they uſed to do it 


frequently in the Exchequer 
| er curiam. We cannot do it without altering the 


ecord. 
%%, Juſtice, ſaid, they had beld,in Sir Fob Rolls 
caſe, that it could be done by conſent, but not other- 


wiſe: therefore the motion was denied. ide Med. 


| Rep. vol. 6. p- 130. 


Michaelmas, 3 Ann. Williams v. Hoſkins. 


See this caſe fully ſtated in page 63 of this work, 
under the head Amendment. | | 


Michaelmas, 3 Ann. Anonymous. 


Per curiam. If a perſon pretending a title to land, 
gives ſecurity to the tenants to ſave them harmleſs on 
paying him the rent, and after another recovers in 
gjectment againſt them, they have not yet a remedy on 
the ſecurity, till recovery of the meſne profits, which 
is from the time of the action brought; and without 
an actual entry, there can be no recovery of the pro- 
fits. . ; 
If a man ſigns a leaſe in one county or vill of lands 
in another, yet the jury muſt come from the place 


where the land lies on an ejeciment brought on ſuch 


leaſe, Wide Mod. Rep. vol. 6. p. 282. 


51 40 Micbuelmas, 3 Aun. Anonymous. 


Per curiam. It is a great abuſe in gjeciment, that 
people make nominal leſſees of perſons not exiſting 
or at beſt not known. to the defendant; fo that he 
thereby may loſe his coſts. And by 
the attorney that does ſo, ought to pay coſts ; and in 


a« 


for ſuch a practice. Jide Mod. Rep. vol. 6. p. 399. 


this caſe an attorney was put to anſwer interrogatories 


viii 
1 * 


Eeaſter, 4 Anne Anonymous. 
Holt, Chief Juſtice. The plaintiff in eiectment is a 


mete nominal perſon, and truſtee for the leſſor, and 


if he releaſes the action, or if an aQion be brought in 
| meſne profits, and he releaſes it, he 


1452 3960 1 „einn 27 — 
Hilary, 8 Anm. Foſter v. Burden. Error. 


The caſe was, judgment was given in gb y 
demiſe of trie vears; the defendant brought a writ of 


. . 
11 


0 il ” 
- 


the whole court, 


RS Ro; 


re we i ee er 


; 1 F 
3 | 855 
Ejectment. 


1 


| deed; But it was reſolved by the whole court, that it 


poſes 213. n. 143. Cro. Car. 492. 1 Lei, l. were 


Fac. quare erecutis non ; td Which the plaintiff in e107 


{ ejeetment is local; and the /c:. fac. being grounded 
"Markos, the venue could. not be Joe nd *Vide Max 
Reps vol, 11. Pp. 263, 7 7 B68 % 


body of Richard Lord Dacre, under a ſettlement made 


brother of Henry, died without iſſue. And firſt ir 
was reſolved by the whole court, that the — 
of 


common cannot maintain b: 


* ab La; Tg FW"; 3 W ah n * n 1 
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error in this court, and the defendant ſued. out a {ee 


pleaded, that be had paid 209/, in ſatisfaQtion of the 
term and damages; and on iſſue joined, the court was 
moved to change the venue-out of Yorkfhire into Mid. 
dlefex ; but the court denied the motion, becauſe the 


Michaelmas, 8 Ann. Both v. The Marquis of Lintſy 
e and others. . e 


See this caſe fully ſtated in page 379 of this work, 
under the head Dower. . 7 


Michaelmas, 8 Anne Burridge v. The Earl of Suſſex 
and others. LS 8. 

The plaintiff brought an gjeciment for lands in 
Chevely, &c. in Kent, on the demiſe of Mrs. Leonard, 
third daughter of Hexry Leonard, late brother of the 
Earl of Suſex; on not guilty pleaded, the cauſe: came 
to be tried at the bar of this court; and the leſſors, 
Cc. made a title, to a moiety of the lands in queſ- 
tion, (as the plaintiff had declared) as he is of the 


by him in King James the fit ſt's time, the lands being 
of the nature of Gave/tind; to the other moiety where- 
of the Earl of Saſex was admitted by the plaintiff to be 
intitled ; for Richard Lord Dacre, who made the ſettle. 
ment, had iſſue, Francis Lord Dacre, and Francis Lorl 
Dacre had iſſue the preſent Earl of Suſſex, Francis, and 
Henry, the father of the leſſor, &c, and Francis, the 


ing in Kent ſhould be preſumed at firft /ioht to be 
nature of Gaveltind, without farther proof, for it muſt 
lie on the other fide to prov: them diſgavelled then the 
council produced an inquiſition taken after the death or 
Richard Lord Dacre, 5 Car. 1. wherein the deed was 
found in theſe words, whereby the general tail was 
created, under which the leſſors of the plaintiff claim- 
ed. And it was adced whereby Richard Lord Ducre 
covenanted to ſtand ſe iſed to the uſe of himſelf for life, 
and afterwards to the uſe of ſuch wife as be thould 
marry, and after to Francis, his eldeſt ſon and heir ap- 
parent, (who was afterwards Francis Lord Daa 

grandfather of the leſſors, c.) and the heirs of his 
body ; Richard Lord Dacre did afterwards marry 
Dorathy, to whom an eſtate for life by a ſubſequent 
deed was limited, and ſhe enjoyed it during her life. 
The original inquiſition itſelf, with the rit annexed 
to it, was produced, being brought from the Roll's 
Chapel. And it was objected by the defendant's coun- 
cil, that it was not ſufficient evidence to prave the 


was good evidence, and did prove the deed and entail, 
and conſequently a title in the leſſors of the plaintiff, 
bing the lands not to be diſgavelled: but then che 
defendants gave evidence that the lands were diſpavel- 

led, very clearly as to all but one farm of 301, per an- 
num, and as to that, though their evidence was defec- 
tive, yet it being left to the jury, they gave a verdi& 
for the whole for the defendants. Vide Rayme 9h 2. 

P- 1292. i: LE 


e „ * s 864 7 . 5 W ; | 
| ; Faſter, 3 Geo. Newnan v. Haldnpfa. Etter. 


On a writ of error brought on a judgment id C. B. 
in ejettment, for lands, and 40/5 fr NOW of em 
aftera verdict for the plaintiff; it was moved in art of 
judgment, that it ought to have been mentioned what 
ſort of common, becauſe an ejeciment will not lie for all 
ſorts, ſuch as common for cauſe of UVicinage, and that 4 


[3 


1 


Melt, and much Jels, an 


gjettment.. And Co. Litt. 4. b. Bro. Common, 26. 77. 


o 
- 


2 41 


Cit SHA P 7 ; a („len 7 

: Per curiam. Aſter a verdict it ſhall be intended to be 

ſuch common for which an eje&ment will lie; as com- 

mon appendant, or appurtenant: and the general en- 

preſſion of common muſt relate ro that which . 
S Gi. n N : ; uf 


Fg I a 
* 44 192 1 * 
- * 


. ..* Ejoctnonkl). 


uſaz! ; juſt as the word tenure imports a tenure in ſo- 
cage; 155 and recoveries are of common of” paſture, 
enerally. 1 Co. 301. 3 Keb. 738. 1 Jan. 315. 
Micbaelmas 1 Geo, Cave v. Hunt in the Exchequer 
Chamber, this objection was over- ruled. He that has 
polſeſſion of the land has poſſeſſion of the common, 
and the ſheriff, by giving poſſeſſion of one, executes 
his writ as to the other, Therefore the judgment was 


firmed. Vide Ftra. Vol. 1. þ» 5 7 
Michaelmas, 4 Geo. Lord Kildare v. Fiſher. Error. 


On a worit of error brought on a judgment in Jreland 
in ejeciment; it was objected, that it was brought 
(among other things) for one hundred acres of moun- 
tain, with a deſcription of the ſituation, and not 
| the quality of the land. And 11 Co. 55. 2 Roll. Rep. 
166, 189. Palm. 160. Hurdr. 58. were cited. 

After hearing council, and taking the opinion of the 
Triſh judges, Parker, Chief Juſtice, delivered the op1- 
nion of the court as follows: 80 8 

Since there are precedents with the preſent caſe, and 
the thing reaſonable in itſelf, and the ſheriff may as 


eaſily know how to deliver poſſeſſion of a mountain as of 


a cave, or an a gang and are all of opinion, that an 
gjeclment will Tie for a mountain in Ireland, and conle- 


quently the judgment muſt be affirmed. Vide Strange, 


vol. 7. P. 71. ; 


Michaelmas, 6 Geo. Biron v. Philips. 
Per curiam. There muſt be the ſame notice of exe- 


cuting a ſcire fiert inquiry, as of executing a common 
writ of enquiry, Vide Strange, vol. 1. p. 235. 


Eafler, 8 Geo. Jordan v. Harpers 


Sir S. S. brought a ſuit in ejefment againſt ſeveral 


perſons who lived in cottages on the waſte as paupers, 


to try whether the cottages belonged to him as lord 


of the manor. The pariſh made defence, and the 
plaintiff was nonſuited, and paid the coſts to one of the 
defendants, who was in his intereſt ; and on motion, 
the court ſaid, they could not relieve the pariſh or the 
other defendants. Vide Stra. vol. 1. p. 516. 


Hilary, 9 Ces. Lerd Coning ſby's Caſes 


His Lordſhip brought a ſuit in ejeltment, and had a 
rule for a trial at bar ; but it being on the demiſe of a 
wrong perſon, he delivered new ejeftments, and coming 
again for a trial at bar, the court would not grant it, 
but on payment of coſts of the former jecmment. Fide 
Stra. wal. 1. p. 548. N N 


Hilary, 9 Geo. Smith v. Jones. 


The practice of this court is for the plaintiff in 
ejeftment to deliver a copy of the declaration to the te- 
nant in poſſeſſion, or to his wife, with an indorſement 
in Engliſb of the ſubſtanee of ſuch declaration, &c. and 
if the tenant does not appear in the beginning of the 
next term, then on affidavit made of the delivery of th: 
copy of the declaration, (affixed to the affidavit,) and 
of reading the indorſement, or of We the te- 
nant with the contents thereof, the court will make a 
rule for the tenant to appear, and plead on a certain 
day, at which time, if he appears, he muſt by his at- 
torney file common bail, and enter into a rule to con- 
feſs leaſe, entry, and ouſter, and leave it at à judge's 
chambers, and give notice thereof to the attorney for 
the plaintiff, that he may proceed. | 

Bur if the tenant in poſſeſſion does not appear, than 
after the day appointed by the court for his appear- 
ance, and to plead, judgment by d:fault ſhall: be en- 
tered againſt the caſual eſecto rt. 
Now, in this caſe, a'deftaration in gement was de- 
livered, and a rule made for the tenant in poſſeſſion to 9þ- 
pear and plead, which he did, &c. and afterwards with- 
orew his plea, and confeſſed judgment, which the plain- 
tiff entered againſt, the 1 ejector; and now the te- 
nant in poſſeſſion moved by his council to ſet aſide this 
judgment; the reaſon was, becauſe he might bring a 


th. 


0 
a Iu 
ceive the declaration, and the meeting-houſe was ne- 

| ; | | 'ver 


writ of error, for no ſuch wtit would lle on a judgment 
againſt the caſual ejettor, therefore the judgment ought 
to be entered againſt the tenant himſelf; for wherever 
the defendant is in court, the judgment muſt beenter- 


ed againſt him, and not againſt the caſual et now - 
here he was in court, for he appeared, and pleaded to 


ifſue, and might come in at any time, and confeſs leaſe, 


entry, and cuſler, Sc. And if the judgment had been 


entered againſt the tenant, it had been better for the 

plaintiff than to have it entered againſt the caſual ejec- 

tor, becauſe in ſuch caſe the plaintiff will have his 

colts, and will be 1ntitled to an action to recover the 

value of the meſne profits in damages, which he can 

never recover by a judgment againtt the _ tjetftor. 
T hereon the court enquiring of the ma | 


both he and ſeveral old praQitioners affirmed; that the 
practice was, to enter judgment again/{ the caſual tjettor, 
and that he had often denied to ſign judgment againſt 
the tenant in poſſeſſion, unleſs he had pleaded; it is 
true, he had pleaded in this caſe, but afterwards he 
withdrew his plea, and though he had pleaded, yet he 
is not a defendant till he enters into a rule to confeſs 
leaſe, entry, and ouſter, for then, and not before, he 
is a compleat defendant, and may plead to iſſue; but 
whether he appears or'not, yet judgment ſhall be en- 
tered againſt the caſual ejector; it is true, it is ſome- 
times entered _ the tenant in poſſeſſion, ' but that 
is by conſent of the parties, and on a promiſe not to 
bring a uurit of error. LE ny 
Pratt, Chief Juſtice, was of opinion, that there 
was no inſtance of a judgment being taken againſt the 
tenant in poſſeſſion for want of a plea; that the words 
of the rule are poſitively: certain, that judgment ſhall 
be entered againſt the caſual ejector. e 
Now, the intent of the rule, for the tenant in poſſeſ- 
ſion to appear on a certain day, and plead, is only to 
bring him into court, that when he comes in he may 
confeſs leaſe, entry, and oufler, but not to ſtrip bim of 
that right to which he is entitled by law, as it will if 
this judgment ſhould ſtand again th caſual ejector, be- 
cauſe no writ-gf error will lie in the Exchequer Chamber 
on fuch judgment, . / 
This way of delivering an ejectment is in nature of a 
proceſs to compel the tenant to appear in court, and 
was firſt inſtituted; in Lord Chief Juſtice RNoll's 
time, and never queſtioned till now. There is a dif- 
ference between eee and pleading, and appear- 
ing and not pleading at aaalll. 
Eyre, Juſtice, was clear for the plaintiff, that judg- 
ment ſhould be entered againſt caſual gjettur, but the 
other three judges were doubtful, therefore the matter 
was adjourned: Yide Mod. Rep. vol. 8. p. 118. 
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There was a verdict for the defendant in gjefment 
and the plaintiff brought, a writ of error, and a » 


 ejettment, and it was moved to ſtay the proceedings in 


the ſecond” jedment till the coſts of the firſt was paid. 
Salt 2547048724 e e CPS ITE 

Her curiam. Unleſs the plaintiff can ſatisfy us, that 
the torit oF error is brought with ſome other view than 


to keep off the payment of coſts, we will not ſuffer the 


plaintiff t proceed in his new ejectment; and he not 
ſhewing ſufficient-cauſe, the 5 were ſtayed, 


unleſs coſts Were paid WN - Vide Stru. vol. 1. 
; * ' 1 77 * r $7 $51% "3 53D 

p- 554. Mod. Rep. vol. G. p. 2269. 
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The cburt declafed, that à declaration in giecment 
was ſo far a proceſs of the court, that they puniſh con- 
temptugus words ſpoken on the delivery of it, as. a 


contempt of the court. Vid' Stra. vol. 1, p. 567. 


N 4 1 Sy. * 
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Mel nent was brought to recover the poſſeſſion o 
er's meeting-houſe; none of them would re- 
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er of the of- 
fice what was the practice of the court in ſuch'caſes, 
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ver open but ou Szrduys, on which day the delivery of 
a declaration was not good; thereupon. the plaintiff 
took a judgment, by confeſſion of the nominal defen- 
dant, and how on motion that judgment was ſet aſide, 
7 in fact, it is the confeſſion of the plaintiff him- 
elf. Fille Mod. Rep. vol. 8. p. 109, | 


25 | Michaelmas, 9 Ces. Hooper v Dale 


There being a vacant poſſeſſion, a leaſe was ſealed 
on the premiſes, and the defendant cjected the leſſee, 
and then gave a warrant. of attotney to confeſs judg- 
ment: on which the court was moved to ſet it afide, 
and it was argued, that the caſual ejector can in no caſe 
confeſs judgment. The council on the other fide en- 
ome to diſtinguiſh this from the common caſe, 
where the .ca/ual ejector is only a nominal perſon ; but 
the court ſaid it was a trick, and ſet it aſide. Vide 
Stra. vol. 1. p. $3t. e 


Trinity, 10 Geo. ' Gravener v. Salter. | Error. 


On a writ. of error brought to reverſe a judgment in 
ejeatment, een, the plaintiff in error's council 
excepted to the declaration, for that the writ recited 
therein, had miſtaken the plaintiff for the defendant, 
and ſo charged a demiſe of the lands to the defendant, 


| inſtead of charging it to the plaintiff, and the declara- 


tion purſues the writ by referring thereunto, as. % de- 
miſed the tenements aforeſaid, or elſe it is void for uncer- 
tainty.  2dly, The venire faczas, as contained in the 
poſtea, is ill, for the omiſſion of the words ** do ſay” : 
but after argument, the court over- ruled theſe objec- 
tions, and . affirmed the judgment. Fide Mad. Rep. 
wvoh. 8. p. 393. | (93. 


* 


Trinity, to Ges. Vadd v. Newton, 


fendiinp, that if this fine had been levied, and recovery 
ſuffered, 


> *&c+ 64% 


But they held. that a cjectment would not lie of a 


fihery; {6 the defendant. muſt have judgment as to 
OTA Fut becauſe the Chief Tullice who tried 


396 Sjectment. 


4 


finding it neceſſary to add the demiſe of the truſtees, 


was a matter df mere favour in which they might make 


in gectment, for part of achouſe, knawn by the nam — 
i * 2 « "18 13 24 * i : 2 * E- 


matter. On which the matter was adjourned. Nu 
Mod: Reps vol. 8, p. 276. . 


Michatlmas, 10 Geo. Douglas v. — | 


On an affidavit, that they had tendered a declaration 
in ejecimeni, and that the ſervants refuſed to call their 
matter, or receive it, ſaying, they had orders to take 
no papers, the court was moved, that leaving it at the 
houſe might be ſufficient ; which was ordered accor- 
dingly. ide Stra. vol. 1. p. 575. : 


Hilary, 11 Geo, Phillips v. Dotlittle 


A leaſe was made reſerving rent; and for non pay. 
ment thereof, that the leſſor might re- enter; the rent 
was not paid, and thereon the plaintiff brought an 
ejectment, and had judgment; and now a motion was 
made to ſtay proceedings, on payment of what tent was 
due, and all the coſts to this preſent time; and there. 
on a rule was made, that the defendant ſhould go be- 
fore the maſter, &c. and he to take an account of what 
rent was due, &c. and that proceedings ſhould ſtay in 
the mean time, 2 . 8 

Afterwards, it was moved to diſcharge this rule, be- 
cauſe it was on an extraordinary motion; for the com- 
mon motion is to ſtop proceedings on payment of 
what is due; now there can be no proceedings after 
judgment; to which it was anſwered, that though the 
plaintiff had judgment, yet this was a proper motion, 
where ſuch judgment was in eectment; and this entirely 
depends on the rules of the court. 

Per curiam. The court uſually ſtays proceedings in 
ejectment, on reafonable terms, at any tune before exe- 
cution executed; but in this caſe it was ruled, that if 
the defendant did not bring, in to the maſter, within 
three days, what rent was juſtly due, and the coſts, 
that then the plaintiff might take out execution. Vide 
Mod. Rep. vel. 8. P. 345. | 


1 


Bafter „ 11 Geo. Steed or Strad v. Lateward: | Enteref 
RP Eaſt. 10 Geo. Rol. 233. 


Per curiam. There muſt be ſame. notice given of 
executing a ſcire fleri inquiry, as in the caſe of a com- 
mon writ of enquiry ; and laid it had been fo formerly, 
Michaelmas, 12 y #4 _ v. Hayward, and Mich, 
6 Geo. Biron v. 1 ide Strange, vol. 1. p. 623. 
Mad. Rap. vol. 8. 3 * £2660] : 


Hilary, 12 Gio. Short v. King, 


| The plaintiff declared in jectment, on one demiſe, 
to which not guilty was pleaded; but afterwards 


he delivered a new ejtetment, on a double demile; 
whereupon his council moved to ſtay the proceedings 
on the laſt ſuit, till payment of the colts, and for no- 
tice where the leſſors were to be found; and grounde 

his motion for the firſt ſait, on Lord Coningſhy's caſe, 
and for the latter, on the common caſe of a qu tam ac- 
tion, becauſe here the leflor was to enter into a rule 
for colts : the court granted the laſt part, but as to the 
cots,” they ſaid it was never done, but where it p- 
Pre the party was vexatious, or had run the defen- 
lant to a HIS expence, which was Lord Cr ing/by's 
cafe, who cattie for a trial at bar on his new ejectments 
after the former cauſe was ready for the bar, which 


their own terms. Vide Str v9l. t. p. 681, 


+ 1+ Dghter, 12 Gee.) Note v. Mind. 
The leffor of the plaintiff being an infant; the court 
obliged him to name a good NI a Who might be 
anſwerable for coſts. Vids iir. vol. 1. 5. 69. 


Eater, 12 Ges. Sullivan v. Stograves | Error. 
| On a writ of error brought on a judgment in Ireland, 


| _ Goin, — 397 
- Trinity, 4 & 3 Oi. 2 Aas t Error. 


eee eee 
ral diſtinct lands, the plaintiff had judgment in, the C. 


+ Bart bn A , it dies hie fledg that dit ejertiinr 
— = lie for part of a houſe, and that the ſheriff. 


could not know of what part he was to deliver poſſeſ- 


ſion, and 2 Roll. Rep. 483. 11 Ce. Saville's cafes & Mod. 
166. Mo. 702. Liatto. 97 March. 97. Salk. 254. 
were cited. 1 3 
But the court was of opinion, it was well Haares | 
the ſituation of the houſe being ſufficiently deſcribed, 
and the ſame certainty is never required in an efed?ment 
s in a praztife z therefore the judgment was affirmed. . 
Vide Sera. . 1. p. 595. ki ut es nne 


9. 


+. 


Thinig, 1s Ges, Giadbight vo ; t 

in cjectment, the plea of antiext demgſne was allowed to 

be 5 without an afſidavit to verify the 7 And 5 
ſach plea had been before nllowed to be good in Lord 


Coningſty's cale. Vide Ramm. vob 2. p. E. 


Michazlmas, 12 Geo: | Baſs v. Bradford, -' 


In ejement, the demiſe in the declaration againſt the 
cafual ejefor, and attewards delivered to the tenant in 
poſſeſſion, as was laid of the ſecond of Jun laſt, to 
' commence from Lady-day before; and after the renant 
in poſſeſſion had entered into the common rule, in the 


declaration on the iſſue delivered to the defendant, the | 


demiſe was laid to be as of the ad of Aaguſi laſt, the title 
of the leſſor of the plaintiff being on a breach of a con- 
dition for non- payment of rent due at Midſummer laſt. 
And the council moved for the defendant, that the 
iſſue might be made according to the declaration deli- 
vered to the tenant in poſſeſſion, becauſe the plaintiff 
ought not to recover on a title that 1 
to the delivery of the firſt declaration: the plaintiff in- 
ſiſted, that the firſt declaration was only in nature of a 
notice, and therefore the ſecond declaration might vary 
from the firſt as to the demiſe. - | | Pld, Boy yi 
Per curiam. By the courſe of this court there can be 
no alteration in the declaration: in the iſſue from: the 
firſt declaration delivered, * 1 in the deſendant's 
name. And a rule was made, that the iſſue ſhould be 
made according to the declaration delivered againſt the 
caſual ejeetore Vid Raym. vol. Zo p. IT 50] 2556; 


Eaſter, 2 Gee, 2. Goodright v. Hart and athers. 


The defendant, as daughter and heir of the late Ad- 
miral Hofier,. brought an'eje/2ment,. and recovered, and 


ejectment, and Hart and his wife obtained a KK 
to be made defendants; with the tenants" in polls - 


fon, and entered their appearance z but the tenants ha- 


ing been practiſed on, refuſed to appear to make any 
defence; on Which judgment was ſigned againft the 
caſual ejector, after a trial at har had been granted; and | 
a writ of poſſeſſion was taken out, and poſſeffion deli- 
vered. The defendant and wife, the landlords, moved to 
ſet it aſide, inſiſting that the only reaſon for making 
the landlord à defendant was to ſecure a trial in all 
events, and to prevent the tenant from betraying the 
poſſeſſion. But the court refuſed to ſet aſide the judg- 
ment; ſaying, that the rule was only that the landlord” 
ſhould be made'a defendant with the tenants in poſſei- 
ſion ; and therefore, if they would not ſtand the ſuit, 
the landlord could not be let in. But quere, for this is 
giving tenants much tod great à power, and makes 
them abſolute maſters of the eſtate, and to chuſe theit 
own landlords. See 11 Geo. 2. C, 19. ſert. 13. 
The court refuſing to relieve the landlord, he went 
down into the country, and prevailed with tlie tenants, 
on giving them ſecurity, to attorn to him z and then 


the plaintiff in ejectment came and complained to the | 


court, and moved for a ne writ of poſſeſſion: but the 
court refuſed to telieve him there having been a regu» - 
lar execution of the firſt writ ; and ſaid, the diſtinction 
was, that if immediately after the writ had been EXE» 
cuted, - the tenants had attorned,' there ſhould” haye 
en a new writ ; but not 'where the poſſeſſion had” 
continued as delivered for above's month, as jt had in 
this caſe. Vide Stra. vole 2. p. 830. n 
N 3 ont Sant, 12 85 f 4 


L 


nme. 
1 


| 


: 
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B. which was entered, that the. plaintiff recover his term 


_ aforeſtid, in the tenements afareſa Now, on a writ of 
error being brought on: this Judgment, it was, urge ) 
that this judgment is quite uncertain; and therefore the 
| ſheriff-cannot. know how to execute it. 2 Gro, 124. 


| Cres EL 186. Hurd. 27.11. „ 85. Velo, 114. For 


it ſhould have been, that the plaintiff recover bis ſerm in 
28112 7 F 3 n 15 * 
s argued, that the words in 


A. and bs term in B. 
20m the wes? 25 22 ** 
the tetements aforeſaid, aſcertain t rit. 

ſhall be taken as rendering In auch his a tre, but 
the plaintiff had two ſeveral terms in one and the ſame 


— 


- 


> 


land; then poſſibly; the judgment might not be right: 


' wherefore the judgment was affirmed. ide Fiiz- 
Aale, 3 Gu. 2. Hutton v. Hattons | © | 
See this.caſe full ſtated in 
under the head Diſiribution 


Trinity, 3 Geo. 2. Worral vi Bent and dthers Error. | 


After verdict in gectment on two demiſes, where the 
ſecond was laid to be of other lands, it was objected on 
errot, that the judgment is only to recover his term in 
the ſingular number, and therefore un certain 
er curiam. It is of in the tenements aforeſaid, 


which rendering in the ſingular number, is well enough, 
for there is but one term in each bag of the premiſes: 


83 


therefore the judgment was affirm Vide Stra. vol. 


Baer, 4 Geo. 2. Gvodtitle v. Hildfaft, 


After Judgment was given againſt the coſua! doctor, 


and before any writ of poſſeſſion was executed, the 
court made a rule to ſtay proceedings, on: payment of 
all rents due, and cofts : it not being pretended that the 


| ejectment.was brought on any other title than a. re- eni 
| for non-payment rent, Vide Stra. vol, 2. P. . | 


| T 416 | 1 vs $©& 2+. eee 
Eaſter, 4 Geo. 2. Moore v. Glodtighti' Error. 
5 5 1 3 18 ' 944 Fi 


On a writ of error corani wbis. being brought on 4 


judgment in ejectment,: it was aſſigned for or, that 


| the plaintiff in gjectment died before the day of nifpritar” 
was put in to poſſeſſion: the other fide brought an An eee AA 


it being in jectment,/ the court ſet it aſide; amd or- 


dered the attorney to ſhew cauſe why there ſnould not 


be an attachment againſt him; for they ſaid it Was to 


defeat the proceedings inſtituted by the court to try the 


right; and every body knows that the plaintiff is but 


nominal, or if a real perſon, yet his releaſe is a con- 
' tempt. -. Vide Stras vol, 2. p. 899. 


| Eafter, 5 Geo. 2. Throgmorton, on the Demiſe of Miller, 
A 7 2 5 


V. Smith ani others. | 


The leſſor of the plaintiff beiog an infant; the court 
was moved that he might be ob 182440 name a good 
plaintiff,, who.might;be.an{werable'for.cofts;/ and the 
caſe of Nabe v. N inabam was cited. And on ſearching for 
that rule, it appeared that the father of the infant en- 
tered. into a rule to pay coſts: —— in this caſe 
there was a ule to ſtay proceedings: until ſecurity. was 
given; and the laſt day of the tetm the inſant's mother 
entered into the rule, Vide Stra. vol. 2. p. 932. 


Trinity, 5 Gen. 3. Fiſher v. Huber. Error. 


ee — 


eee and 
ö 7.4 g and 


wife. demiſed to him one hundred eres of 1a 


F 2 


| that afterwards. the ſame day, Egerten and w:f# demiſed 
to him the premi 2 of e | ; 


jury fad for the plaintiifes : — 2 e 
jurx nnd for the plaintitf as fo the lands demiied dy Ro- 
. wife : and gs to the t men 5 which 
Egerton and wife demiſed, they find far the defendancs : . 


Xx 
and the judgment wk entered, that the plaintiff- ſball 
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recover his term in anne demifed by. Robinſon 


and wife; and as to the other premiſes, let him be in mercy, 
for bis falſe claim againſt the defendant for (tht aforeſa 4 


premiſes, ibhieh Egerton and his wife demiſad, a 


the de. 
fendt aforeſaid be diſmiſſid ebe court fing die, G. 


2 lainti F in rats coumcil objected, that for want; Q 
uing the common form, in 7 the ſerond de- 
< F to be of 'other tenoments;/ the judgments * here'given | | | 


each other: the defendant is“ 1 
the ſame premiſes. for: When the) 
plaintiff recovers. g, Me 461 * 129d oyert Duo! 5 

Per curiam. This is certainly far fron being a cor- 
rect entry; but we will not revefſe it, if it be poffible 
to ſupport it; we will conſtrue the tene ments aforeſard, * 
which :gerton and wife dimiſed, to mean the term in the 
premiſes, and then it will be good: therefore the! |. 
hs cent: a ee ids Stra. vol. 2. 9063 


r 
Mae v5 Wd ST STO: 


Stour, 5 Geo. 2, Martin v. Dab. 


In a ſuit. in eje27ment, the court denied. to let the par- 
ſon of Hampſiead defend only for a right. to enter and 
perform tne ſervice; notwithſtanding" the caſe in 
Salk, 256. ſaying, it had been often denied ſince. Vie 


Stra. 5 2. p. Lo 


art gontradictory to 
without day as to 


19. * Ji PI 


- 


T0 Is. 
1 1 LT 7 
44s , 


| Hilary, 7 "oa 2. Aue ve Nen .-c: 

Fn wy action of treſpaſs for meſne profits, the Saint 
offered a recovery reſpeſe ors oe br C afual Hecker, , 
on which no writ of poſſeſſion was iſſued. And When 
the defendant would have gone into the title,” inſiſted. 
he was efopped by the judgments = 

But Hadol Chief Juſtice, held, cr Hough it 
would have been an e/toppel, if the prefent defendant 
had been made defendant in the eje&ment, and the ver- 
dict againſt him; yet this judgment to which he was 
no party nor privy, could be none; and therefore ad- 
mitted the defendant to controvert the title. ide og 
vale W 9 nabe 299 1 


„ 


* 2 
- 


" } iS, 4 9191 $f) 184 


Eo, 7 C. "Date Ve Pate. bg dee 


The plaintiff ſigned gmt in gjeltment, and be- 
fore he had loſt any trial, the defend ant appliod- to ſet 
it aſide, though ſtrictly regular, on payment of coſts, 
and taking notice of trial: Which the plaintiff refuſed. 
And the court being applied to, a diſtinction was of- 
fered between ejecmenis and all other actions, becauſe 
— — wor not bound, but a new gene naſe f 

rought. | | f 

Per curiam. That diſtinction held mer be many 
inſtances where it is now exploded ; you could not for- 
merly have a new trial as you now may; and great in- 
conveniencies may ariſe from changing the poſſeſſion; 
timber may be felled, &c. and as the Common Pleas 
makes no difference, and as we are got into their prac- 
tice in all other actions, it is proper to follow\it here. 
* Sera. vol. 2. p. 97 5. 


TEST! 11 Nane 


64 


' 
7 a 


* \ 
vn 


5 \ 


"2 «© us © 


Trinity, 7 Gaim Mikes v. Neright. | 


In a ſuit in ejecãment brought by an infant; 7 a motion 
was made for a rule to compel the leſſor of the plain-" 
tiff to make a real leſſee who might be reſponſible, or 
to give ſecurity for the payment df the coſts": this be- 
ing determined to be the courſe of the court in the 
caſe of Throgmarton on the demiſe of Miller v. Stb, 
Eaſler, 5 Geo. 2. and before in the caſe of Vote, v. 
Mindbam, Eaſter, 12 G. therefore a rule for that pur- 
| poſe, was. granted. Jide Caſes Temp. Lord Hardwitke, - 


A | b 
e 0 o. 2. > Dior v. His 5 


In a Cit in Saen the' court was moved for judg-* : 
ment againſt the caſual” Sector, on an affidavit that the 


— 
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meſſuage i in queſtion being amp, and the door hüt, 
one Brotun did enter thereon,” b We hold of 'the - 
knocker and ſtanding on the threſhold, and 


bein 
there in poſſeſſion, did "there Heal 2 leafe to Bingo 5 
and Brown delivered poſſeſſion, by taking hold of Abe 
knocker, Ge. and Bidgocd took poſſeſſion, by takin 


i L 


© 
% 
— 


1. 


was foun 
the King's Bench nor Houſe of Lords gave any opinion, 
upon that _ of the _ it is unneceſlary to liate the 


ocetes Bidgood by taking hold of che knocker;; wa. 
| and then ee ig tos an Sieckhment to the. | 
ſaid Hatun. 20 Nr itte Jo wordaenet 

Her curiam. Let ine phintiff have judgment. Vide 
Calas Tam. Lord Harwicke,.$. 11242. 


Hog d 4% 


Trinity, 9 6.5. 2. Fe . v. nume ui Where. 


L 11810 


1 


—— — > 


44 ty 


Ha 


— troy ones 2 


— —ů — Oo one 


— — 


— 
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e * 


LL” 


The notiere in rieftmient was to 2p 1 obe be 
dq of this m:37249& held ill, eordie ſtrould i go 
appear the firſt day in full term, which is: the We" 
| ance day. Vide Ho yo 2. P. 1099. 
: Y 1815 * XX. * £ | 
Audi, 9 Geo. 2. Halt, on ie Dem iſe of 
FC; bis "31% "Turners vH. * * 25 N 
ub jag} S023 1 Ava | 
[he coat was moved, ved 40 enlarge the! time of ofthe de. 
5 Hat dwicke: Wir the EY Aae cone 
The other party conſented; and it was ruled atCot- 
dingly. Vide Caſes Temps. Lord. Hardwicke, p. 66. 
Atte Micbarlmag 19 C. a. Barnes v. Pein. / 
| ſuit.in cjeftmant was "brouz ht for Jay ads in Np fa 
| 2 thn o 7 er thing go, "for {7 acres: on Au, 17 
17 was 1oved to Phe tov! e 5 büßte on the e Ccer-: 
Cate. of 7 0 l Vorfolkmen at, "the ar, toat it is A. term. 
we known there, .apd, f 170 the ſame, as alzenetum. 
. Ye 5 70 by Lg 0 and meang land, 
coyered wit ers, 1 15 held it well enou 
alfudipg. ro"the. caſe of Ms fee 1. th on 
was | held to lie for mount 117 in Ireland z and L Lee, ſtice, , 
ſaid, dt in Torghhirè it, is common to bring, 2 755 1 
| for cattle” "gates... | Ll ide Nantes, vob 2, P. 1063. 1 
wy Arbuclnar, 10 Geo. 2. Savage Ve Pin. x 16 
The. leflee of a piblic houſe *took anotheb nantes 
moved his goods and familyy' but leſt beef in the cel 
lar, and there being rent im atrear, the langlord fealed a 
lauſa as on a vacant poſſt ſſion, delivered an tjement, and 
ſiz ned judgment; vrhich was ſet aſide, the leſſee ſtiliß 
continuing in poffeſnon; and a eaſe was mentioned, 
where leaving hay in a barmat Hendon, was held te de 
keeping poſleſſion it further. rappeared in this: caſe, 
that the attorney for the plaintiff knew where the 
leſſee removed, and might wt ſerved him perſo- 
nally; Which is not 5 be done on the pre- 
miſes. And in the caſe of renting ground, to which 
there is no hauſe or barm, if it is known where the 
pays” ans {ge ps fur has aſe Strange, vol. 2. 
P. 1064. bit 29020. 381 : 1 | 3 Ni 3H $6 
lila, 10 en 412 1 on. ah Duni 
Turner, v. Grey and others. 


27 7. 


$7 + is 


+ 2% 
i193 . * il 


On a. "ſpecial verdict i in. ec it appeared, that 


the leflor of. the' FAT laimed as tenant, for life: 
and on affidavit made of Ne th, it ws g pred fab that 
all, proceedings ge, May, ſince it woulc Cie 05 


thing to argue it on the merits. 

Per 7 The 7 cannot be . yet 
the, plaintiff has A right. to .proceed for damages an 
coſts: all we can do.is,. to e him to give ſecurity 
for coſts, now the leſſor is dead, as we do in the cal 
of infant. leſſors, who cannot 80 into the common 
| rule W Strange, wats Ae þr 1056. 


+ 1 any — 


1 o 
Sr. — 18 Pts 
"Mi 3 4 \ Y g 


Dion: 


Elan, 1 I Geo. 2, Bennington v. ee En. 


Gn a writ of error brought on a N14 in 7 
ment, it was held to lie for a beat. gate, hich is 2 
term common in Sol 4, and imports land and common 
for one beaſt; wherefore the a was alas: 

Vids Siranges vol. 2. 5. 2054. 


4 
* 


11 2G 4# ” 


1 C Gee 2 2. - Berrington v. elbe, and orders. 


Ne . Errors 8 f 


On 4 u at bark in gectnent, on the Abit of 7, D. 
E49 for a manor and lands in Bucks, a ſpecial verdict 
upon the family ſettlement; but as neither 


= 


hold of the knocker, c. and 


wards Eder, dil. f 


ame. * 


As to the point on which the judgment was given, 
it was ſhortly thus. The defendants'levied à fine in ö 
equal entry on the 6th day of January 17% and in 

ilary term after, brought his-epettment, and lard” the ö 
demiſe on the aſt day of Ortober 1731, which! Was | 
three months before the actun entry. ] 
And it was inſiſted on for che defendants,” 1, That 
an actual entry was neceſſary to avoid the fine; and, 


; g * 
| | | | 4 205 


5 309 

e ee R 
deceaſed) being ſeiſed in fee pf the Ptemifes in gue- 
der e e Ae dug 11 00 de 
age of fix years, by his will, dated che 19th day of May. 
1722, deviſed to his wife and het heirs ; but if Tok mar-" 
ried again, then he appointed two truſtees to receive the 
rents, and.apply them to the education of Hs daughter 
till (ſhe comes of age, and in caſe of ſych marriage of 


_ 


the mother; he deviſes tothe Yaughterin'F#:* That 
' Richard died in Jun 1722 und the" wife entered and! 


2. That the demiſe could not be laid before the leſſor married a ſecond! huſband; on the 1 5:h day of April 


ad regained the poſſeſſion by the actual entf.... 
As to the Ref of- theſe, 1 wb argued for the plain 
tiff, that Hat. 4 Hen. 7. c. .Was in the disjunctive, 
fo as the claim is purſued by action br lawful entry, and 


. 


therefore the 2jectment'is fufficient, if the actual] and heir: That on the 22d day of May 1738, 
ey 4 — | behalf of the-lefſor of the'plainriff, ti, ee 


entry was out of the cafe, ©1199 


$ 


1723; and the daughter continued to live wt fps Pte 
h | 


| educated bychery till her (theUaughter's'dezth9, n the — 
th day of May 1734, when ſhe died without Hue} a 4 


3, 


unmarried ;'and the ſeſſor of the plaintiff was 7.55 fn 
72 © on 


And as to the ſecond it was argued, that on the en⸗ . previous authority, make an actual entry on the pie- 


try, the leſſor's eſtate was te- veſted, and he "might 
maintain-treſþaſs:for-an act dene during the EIn. 
And unleſs he was allowed to lay his demiſe back 
wards, be could never recover the*meſne profits. © 

To which it was replied,” iſt, 'Fhat gectments were 
not in uſe at the time of making the ſtatute,” and real 
actions only were intended: and if :ctments would do, 
all the queſtions that have been made about actual en- 
tries muſt have fallen to the ground, by the anſwer, 
that an gjectment» was a ſuit that came within the alter- 
native; thoſe queſtions having all atoſe in 77rtments., 
1 Saund. 3 19. i Vent. 4. 1 Mod. 0. 2 Nb. 85 F. 
Stin, 423. And; Hilary, 2 Ann, 1/03, at a mecting of 
all the judges (except Prize )/it was reſolved} that in 
the caſe of a fine, there muſt be an aftval entry within 
five years, and that the confeffion of an entry to deli- 
ver a leaſe in geciment, ſhall not operate to avoid 4 
fine. And the act for amendment of the law, which 
ſays, the claim or entry ſhall be öf no effect to avoid a. | 
fine, unleſs an action is commenced within #. year af- 


ter, ſhews it muſt be an actual entry, to be proſecuted? || 


with an action, and that the action is not ſuch an*ntry_ 
as is required, | OO 
And as to the ſecond: point, it was obſerved, that | 
the conſtant doctrine has always been, that one out of 
poſſeſſion cannot make a leaſe; and therefore in ver- 
dicts it is always faund, that the leſſor entered and was 
ſeiſed as the law directs; that here was a time, when 
certainly the leaſe was void, viz.' from the making to 
the entry; and the queſtion in gectment always is, 
whether the leſſor could then make the leaſe; and he. 
is non-ſuited, if he lays the demiſe before his title ac- 
crued; that ſuppoſing this may affect him as to the 
meſne profits, it is his own larhes, and the owner is ſup- 
poſed to live upon them all the while. 


And upon this point the King's Bench gave judgment 


” $. #5 # 


for the defendants z and on writ of error being brought, | 


in parliament, the judges were all ordered to attend ; 
when, after two days argument at the bar, two queſ- 
tions were put to the judges: iſt, Whether an actual 
entry was neceſſary to avoid the fine? to which they all 
anſwered, that it was. zdly, Whether the demiſe be- 
ing laid before the time of the firſt entry, this ejectment 
could be maintained? To which they anſwered, it 
could not. So without putting any queſtion upon the 
merits, the judgment was affirmed with 10 J. coſts. 


p. 160. 


Vide Stra. vol. 2. p. 1086. Caſes Temp. Lord Hardi. 


9 
. 


Michaelmas, 12 Geo. 2. Thruftout v. Troubleſome, on 


. the demiſe ¶ Park and his wife, 


_ The leſſors of the plaintiff delivered three gectnients 
in C. B. and two in this court, for the ſame tene- 
ments, and made the defendants attend at five aſſizes 
ut countermanded in time to ſave coſts, The defendant 
applied to ſtay, proceedings in the laſt gjectment, till coſts 
were paid of the former, on account of the vexation. 
ut the court would not do it, inaſmuch as coſts were 
not demandable by the rules of the court. Vide Stra. 


S # 


* 


», YES : 


1738, aſſent thereto. 


miſes, claiming the ſame as the l eſtate of the leſſof, 124 
TI 


vittue of his heirſhip to Zfizaberd) and that the Je 


* 
* 


* 1 
53 £5 y 


having notice thereof, did, on the 5th day of June 
Upon this caſe two points were made: iſt, Whe 
ther an a@uabentry was heeefſary,” Andy'3d1y;"If it' 
was, whether this was'a ſufficient ne 
Theſe points were ſpoken to at the bar, but the court 
gave.noiapinion on them, being very clear on the ſe - 
cond point, that what wes foundʒ did amount to an ac 
tual entry, to ſupport an quctment, being aſſented to he- 
fore the day of the demie in the declaration. Co. Lit. 


247, 258, Co. 106. 1 Roll. Abr. 738. pl. 2, 3, 4. And 


they alſo; held, that there was no oceaſion far its being 
by deed or in writing, therefore judgmentiwas! givers 
for the plaintiff, Vide Stra. vol. 2, p. 1128, 
7 SOIT oat ws N 8 80 Kh onda 
| Michaelmas, 13 Geo. 2. Doe, on the Demiſe of the 
Durrheſt f Hamilton, v. Robinſon and oi bers. 
eee e nes nn ene Nen UC 
Several declarations; in cjeciment were delivered be- 
fore the, eſ/oxgn-day of l aſter term, and in Trinity term 
the defendants appeared, and moved for leave to plead 
; to-the juriſdiction, that the lands lay in the County 
Palatine of Cheer. And on ſhewing cauſe, it was ob- 
jected, that they came toe date d no H‚ une N. 5 
Her curiam. Thou gh in, ordinaty caſes, the defen- 
dant muſt plead within the firfti fut days; yet we-all! 
know, that in a country cawenthe tenants oanget be 
compelled to appear till aur: days after Trinity) term. 
As thereſore they have come in volontary before? they 
could be obliged, it is hatd to ſay they are out of time 
And therefore the rule for pleading to the juriſdiction 
was made abſolute. Vide Surunge, vol. 2. p. 1120 
CCCCCCCCCCCC hi: JON 1G 2QRLVIIION 212 
Hilary, 14 Ges. 2. Smith v. Crabb. 


* 4 4 * - * 


1 * 


* 1 Ws ie 2 29929 „1 *. * | 

Ten declarations on the ſame demiſe were delivered 
| for ten houſes in Steyning in Suſſex, in the occupation 

of ten petſons. And the court being applied to, to 
have them put in one iſſue, ſuggeſting that the title 
was the ſame in all; they, however, refuſed to do it, 
for they ſaid the leſſor might have ſued them at ten 
different times, and it would be obliging him to go on 
againſt all, when perhaps he might be ready in ſome 
of them only. Hide Strange, vol. 2, p. 1149. ; 
Eafter, 14 Gis. 2. Doe, on the Dimiſe of the Dutche(s 
There being judgment for the defendants in the cauſe 
of Thornby'v. Fleettwood,;\ and that judgment affirmed in 
this court and the Houſe of Lords, on the gjelimenis be- 

ing brought by the remainder-man, in the life of Lord 
Phillip, Who, though he had a foreign education, 
might conform; the Ducheſs now (Lord Phillip being 


dead) brought a new gecimeni, in which ſome of the. 
then defendants were defendants now. And dn mo- 
tion to ſtay proceedings till the coſts in the firſt vje7- 
ments were paid; the Dutcheſs inſiſted, that the fofmer 
was on the demiſe of the Duke and her, and the rule 
was in the fingular number, that the demiſor of the plain- 
if be chargeable: © no hg) 0s 00 EY ee 0 7 
Per curiam, We are not going to order the Dutcheſs 
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t e ner from being vexa- 
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tious; yhich in 4 349. is ſaid to be the founda- 
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1 


tion of theſe rules, Beſides, in this caſe ſhe proceed-, 
by fter the death of the Duke: p94 therefore. let che 
ule, be ro ſtay 15 7 this cauſe. till the coſts 
are Pall in the other. Vi Str 4. vol. ., p. 1iS2. — 
Hilary, 16 Geo. 2. Morres, Bart. v. Barry. Error, | 
On a writ of error brought on a judgment in ge- 
ment for lands in Ireland, where there were two demiſes 
laid of the ſame ptemiſes, fot the ſame term, both as to 


mencement and duration; and the judgment was, 
th at the al 
ber) 


\ 


-plaintiff recover his terms (in the plural num- 
in th premiſes. LEW . 

It was objected, that both leſſors could not have 
a title to demiſe the whole ; and therefore there was 
aa ineonſiſtency in the judgment, and it does not appear, 
Which of the leſſors right is eſtabliſhed. VE ano 

Per curiam. As this is after a verdict, a bare poſſibi- 
lity of a title conſiſtent with 8 will be ſuf- 
ficient... The two leſſors might be joint-tenants, and 
yet refuſe to join in a leaſe; and having an intereſt in 
every part of the land, it was not improper for each 
to demiſe the whole. The judgment does not intitle 
he plaintiff to hold one moment longer than he ought 
to.do, if it had been the word term, in the fingular 
number; therefore the judgment was affirmed. Vide 
Strange, vol. 2. p. 1180, | Parts nt 


Trinity, 17 Gee. 2. Goodtitle v. Meymott. 


See this caſe fully ſtated in page 73 of this work, 
under the head Amendment. OO 


Michaelmas, 19 Geo. 2. Jones v. Edwards. Error. 


By Hat. 11 Geo. 2. c. 19. it is provided, that the land- 
lord may make himſelf a defendant in gjedment, though 
the tenant refuſes to appear; and though judgment 1s 
ſigned againſt the caſual gjector, the court ſhall order a 
ſtay of execution, fill they make further order thereone 

ta this caſe the landlord appeared without the te- 
nant ; and after a verdict for the plaintiff, he brought 
a writ of error, on which the plaintiff moved to take 
out execution, which the court refuſed to grant; for 
though it is left to their diſcretion, yet that can only 
de 1 one; the act intended to put the landlord in 
the place of the tenant, that he ſhould not be ſtrip- 
pou by any a& of the tenant, and it ought to be con- 
idered as if. the tenant had brought error, which 
would undoubtedly be a ſuperſedeas. This court can- 
not take on them to judge whether there is error in 
the proceedings or not. Vide Strange, vol. 2. p. 1241. 


Trinity, 21 Gee. 2. Oates v. Shepher d. | 
The term in gje&ment being near expiring, it was 


amended without any conſent, from five years to ten 
yeats. Vide Strange, vol. 2. p. r272, 


Hilary, 30 Geo. 2. Taylor, on the Demi T Athins, E 
bh v. Herde, Eſq» and _ TM a * 


Adjudged, that an gjefiment is a poſſiſtey remedy, and 
it ma 


if 


by the 


25 


ectment, for an gere of land lying in the patifh of St 
and J. in the county of G. e Files ond ö 


* 7 
* ” 0 
6 - : 
» 8 - . 
* 2 - 
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4 91 
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(eth 
pPlece 


and thirt three feet in breadth, parcel. af ile Wehl. 


ree feet hx inches in length, and ſeven furt in read, 


| 12 and as to one other piece of land, obtaining 


er parcel of the premiſes). And as to one other 


+ 7 


tained in. the declaration) ; that TC Bilgorwas in 
, 1648: 1 * his demeſne, as of fees, uf and in the ma- 


nor of on Regis, in the county of G. with the ap 


purtenances; and being ſo ſeiſed, by articles of agtee- 
ment, dated the 24th day of June 64h 8 


and one J. G. hereby the ſaid J. 


| «. diſcharged the 
ſaid J. G. from an encroachment made un bertain 
ground belonging to the ſaid T. G. 
And the jury further found, that the ſaid two pletes 
of land particularly mentioned in the verdict, are the 
ſame as were contained in the articles, aud from which 


* 


the ſaid J. G. was releaſed by the ſaid T. CG. 


And the jury further found, That che dum of G * 


was 1 Ke conſtantly paid in purſuance of the ſaid 
articles by the defendants, and thoſe whoſe eſtate they 
have. to the ſaid T. C. and the ſucceſſive lords of the 
ſaid manor (his deſcendants): during à term of 10 
years, in the ſaid articles mentioned, and from the end 
thereof till Lady- day „ 1 0 CO 

And the jury further found, That the defendanty. 


Alter and Elnes, in the year 1748, erected 


7 + 
and thereby took in and encloſed the dar N 
land, above particularly deſccibed, and that the ſtrert 


where the encroachmeats. were made, contaihed in 
* 1799 +}: $3 4 e 


breadth ſixty feet, and no more. 


And the jury further found, T. C. the lefſvr of 


the plaintiff to be heir at law to T. C. Eſq» deceaſd 


who executed the articles, and as ſuch to be ſeiſed of 


the ſaid manor, with the a purtenances, as" the law: 


requires; and that being ſo ſeiſed, he made the demiſd 


to the plaintiff, by virtue whereof he entered, O. and 
9 N 1 ORE. 29 


|, was gjected, Eco 


The, plaintifs council. made two:queſtions on this 
Cale: Vit | | f ; bi x 


as deſcribed in the declaration? 


2dly,, Whether the defendants are at liberty to con- 


trovert the title of the plaintiff, or are e/topped from ſo 


doing? 


to one general queſtion, vis. x 
Whether a 


Nate. Theſe two queſtions were afterwards reduced 


rt of a highway N be recovered in 


e 25 


(e 
After hearing the arguments of the couneil on both 


ſides, 


66 il} 1; r 
gjeciment will lie by the owner of the foil: for 1a 
„ which is Ct a paſſage over it as the Kings 

; * * 1 5 4 {35 


the court gave their opinion. | 
rd Mansfield, As to the queſtion, whether an 


: 
* 


highway!“ 


an injury done to it. 


It is like the property in a market or fair, and there 
is no reaſon why he ſhould not have San, 
medies for the freehold, ſaliseæ ſtill indeed to che ſervitude! 


_ or eaſement -A-writ of a Tze would lie 77 * 5 4 
ET NE 2 migh be N 


The caſe of the deſendant is moſt unfayourabls : 14 
he inſiſts on holding the thing demanded; a — 


preteneę of title, aud inſiſts tnat the plaintiff ſhall have. 
no ſpecific remedy for his land; I am therefore of opi- 


nion, that the plaintiff ought to recover on this Jpeaal 


- verdict. 


| large, but concurred with the Chief Jultice. _ 


e 1 YAY oo . «2 7 f e 35) 2 4 

Deniſon and Foſter, Juſtices, gave. their opinions at 
Her curiam. Let judgment go for tne plaintiff. V. „ 
{ A * l y ** 


- 
* 


5 * 


 Eafter, 30 Geo, 2. Denn, on the Demiſe of |BurgesWi- 
3 678 1 | others ' 445 bit 4 5 


N 


| - On-a,ſnecial caſe inicjeement for che opinion of tha 


court, the caſe ſtated was as follows: © 


———— * 


piece land, containing fourteen inches in length, 


R. 8. being ſeiſed in te /am le of divers ; remiſes of ; 
the tenure of ery tC ill ber r ſame to 
his wife £/7zabeth, for life, with remainder to his brother 
remannder.to his own tightheirs fur 


4 - = 
8 . . 
, * 
f 0 
5 | 


4 . 


7. B. in taff mals wich remainder 60 M. B. ſom of 7. 
MM... 


I 


piece of land, containing two feet in depthg:andifour. = 
teen feet in length, (other parcel af the premiſes con. 


E. B. died without iſſue, and without revoking or 
? p 1 & 4 Pi 4 


his will. r mant 
NB and M. B. are ſince dead without iſſue, | 
Qa-: the 8th of Septen 


11 


fore mentioned premiſes, on 8 preſumption that her 
teſtatot T. (as brother. of- 


cuſtom of gaveltind was entitled; as coheir, together with | 


the ſaid. 1 — brother); and. (the nepflew of the 


Buy conſent of the parties, the court ordered that a 
verdict ſhould be given ſor the plaintiff as fo nn third | 


6 ne-third part of the ſaid premiſes. 
Aftet hearing council on both ſides on this caſe, the 

court gave jud Went), e ts n 1110818 

Lord Mangfield. This caſe is extremely plain. The 
rule is undoubtedly right. That the plaintiff muſt re- 


cover according to the title. Here ſhe has demanded: 


half, and ſhe appears only entitled io a third, and ſo 
much ſhe ought to recover. : 
Brice and Fofters, juſtices, concurred, with. the 
Chief” JUERE, = PT TIES == e 
Per curiam Let the pęſtia be delivered to the plain- 
tiff. Vids Bur. vol. 1. Po-. 


* * 
nenn 


2 


Trinity, 31 Geo. 2. Doe on the Demiſe of Hitchings, and 
5% *\cr2 other wenn, , 
A. d ol av EE of 


On 77557 caſe from the afſizes on an gjectment 


ment Brought. by him againſt this ſame tenant, the 


N ” 


lawful for the ſaid T. L. his heirs and aſſig 
enter af + PET e „„ 
That J. H. the leſſee, entered, and was poſſeſſed, 
c. and then died, having firſt made a will, whereby he 
deviſed the ſaid term to his ſon E. H. (the leſſor of the 
plaintiff) and made his wife executrix. The wif 
duly proved the will, and 1 aſſented io the legacy; 
and the deviſee E. H. (the leſſor of the plaigtift en- 
tered, and became poſſeſſed of the term, being then, 
and ftill, N and continued in poſſeſſion till the 
i5th day of April 173727. 333 
T. Z. ide ind leſſor, by will deviſed to ſeveral 
truſtees the premiſes, in truſt for M. L. an infant, &c. 
The ſaid T. L. died, ſeiſed, g. and the ſaid dewi/ees in tri 
became ſeiſed, &c. And there. being three years rent 
dye and in arrear from the ſaid E. I. for the premiſes, 
a declaration in cement was ſerved on the ſaid E. H. 
under and by virtue of at, 4 Geo. 2. c. 28. for the ſaid: 
premiſes on the demiſe of the truſtees and deviſees afore- 
ſaid. In this ſuit judgment, was given, by 5 againſt 
the caſual gjector, aud à writ of poſſeſſion illued on the 
judgment, and poſſeſſion was delivered by the ſheriff 
to the truſtees on the 15th day of April 1737: and the 
ſaid E. H. has not fince paid nor tendered the rent in 
arrear, of any. part thereof, nor the coſts, nor filed any 
dill for relief in it, of ns 4 
On the trial af the ſecand gjeliment by E. H. againſt 
the ſaid L. no affidavit was produced; that balf a 
year's rent Was due before the firſt declaration in 


- © = ͤ 


EC 


Ejectment” „„ © 


| © ſuflicſent diſtreſs was to be found on the ſaid pre- 


EZ. to produce an V that Ha 
tors it 


the plaintitf in the laſt c %ment ought: 


| 


.** miſes ſufficient to cover the arrears then due; and 
„that the Jeffors in that firſt gieclment had power to 
„ e eee 

„On the trial of the ſecond gjecment brought by Z. 
H. a verdict 54s funde he pla bali, ha to the 
opinion of the cour es het Cad), es, or wi 


4 T4 eee e fret 
„Whether ot no the plaintiff therein ought to re- 
%% » 


nen 


Whether it was neceſlary for the 150 gant Mr. 
. 8 rent 
Pint had 


4 


* 


c. and that the Jef 9 
„power to re-enter, Sc.?“ | | 
" "After heat fon both ſides, the burt gav 
10 After hearing council on boch ſides, the hurt gave 


judgment. | 


G wa W $ x: $, 2 54 7 © 'F IG WI, IS bc 7 
"Lord Mangfield, The general queſtion," whethi 


he plaintiff! to. recover?“ 
depends on this particular queſtion, viz. "whether 
4 the firſt ejectment was regularly brought-and.proſe- 
cute by the truſtees unger 7 Za e JAccording 
te lat. 4 Geo. 2, cap. 28. this laſt 2 ectrment being 
© brought. near twenty years after the fir ejectment 2. 
E. H. being the tenanr in poſſeſſion, mutt haye been 
ſerved with the declaration in zjectment, whether-it. was 


a common tat proceedin or a. proceeding bn „at. 24 
Geo 2. and if ſo, the 100 2 oO! Hh 4 


| | dgment muſt have been tound- 
ed on ſuch an affidavit as the act directs. rk 
Tbe true intention, of the ſtatute was, to. take off 
from the landlord the incanveniency of his continuing 
always liable to an uncertainty of poſſeſſion, and to 
limit and confine the tenant to /ix calendar, months, af- 
tet execution executed for doing this, or elſe that the 
landlord mould from thenceforth hold the demiſed pre- 
r oro 2b from'the leaſe ; I am therefore clearly 
of opinion, that in ul ace the plaintiff, Faß not to 


"Deniſon; Fifter, and Filmet, Juſticts,” gave their 


= 


N I 


2 * 


1 * 


Treis 


++ , 


| opinions, at large, but cleaily, concurred; with the 
ö; TR CARO eller P 
| nt go for the defendant, ide 


"Per tyriam. Let judgme 
p Buy. ol. 1. p. 614. 4 if OST 


80 


4215070 AR MG ee #413 1. 1 +271 24800 FTE *x1 
Hilary, 32'Geo. 2: George on the Demiſe gf Bradley 
| ' OA & «4-425 N +1 and others v. ö Miſdom. | K F : n ” 


, * . 
Nin Cf 
6 


Qn a rule to ſhew cauſe Nat writ of habere facias 
' prſſeſſiinem ſhould not be ſet afide with 6%, as being 
 1rreyalarty iſſued and executed, and why poſſeſſion of 
+ the. premiſes in queſtion ſhould not be reſtored to the 


Bb 


. F 7 


| defendant, 3 | ee e ee 
The caſe was on an cement. brought, in which V. 
(the Iandlore) had (on the tenants refuſing. to appear) 
. made. himſelf defendant in the place of the caſual geetor 
| (againſt whom judgment was ſigned for want of ap- 
' pearance), and the plaintiff having obtained judgment 
- againſt the defendant, ./. the landlord had afterwards 
mo ed for leave to take out execution againſt the caſual 
dgjector, from which he was reſtrained by the conditional 
rule, for a ſtay. of execution againſt the caſual rjec- 
tor till further order,” always made in conſequence 
of a clauſe in „lat. 11 Geo. 2. cap. ig. which:gives leave 
for making the landlord defendant in the room of the non- 
appearing caſual (jector on the foregoing term. 
be court on the whole ſtate of this affair were of 
opinion, that the day of ſhewing cauſe againſt the 
rule, was the proper time ſor the landlord to have 
made his ſtand-apainſt the plaintiff's taking out exe- 
cution 2nd gettipg into poſſeſſion, and that he ſhould 
have then ſhewn his writ. / error, as cauſe: why the 
plaintiff ought not to have had leave to take out exe- 
N and zoby it, ought; ſtill to have been further 
ſtayed; but having omitted ſo to do, he had loſt his 
opportunity, and therefore the execution was regular, 


= * 


mo 


and ought not to be ſet aſide. Fo). 1 | 

| Per curiam. Let the rule to ſhew cauſe be diſcharged. 

Vide Bur. vol. 2. p. 756, © e BS 

Mete, In this caſe it was agreed, that-a tori! of error 
could not be taken out in the name of the caſual 

'geeore | | 8 n 
ion. 


11s + 


* gettment was ſerved on the ſaid E. H. and that no 
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houſe in Shell in Lor 


' gainſt him by a writ of poſſeſſion. 


ment proves nothing, nor as to the value, and there- 


Hilary, 1 Ge. 3. Sprighth in the Demiſe of John Col- 


plaintiff had perſonally ſerved his neice, who was the 


I — — 
= r eee [CC —_——C ,,, 2 
6 , 4 N 's , . a Þ 2 
, 
/ 


Eaſter, 1 Geo. 3. Small on tbe Demiſe of Baker Ihe Cite 


402 | 

\ © "Michoelvias, 32 ea. A iu v. Pali. 
On an a8tion of . dh 5, for the me/ne profits of a 
Onan pen of. ws oy the ol the name of 
the leflee or. hominal pfeintiff, in 4 


the caſual ejector by default. 
ed in the plaintiff's declaration, as conſequential dams 
bes of ebe treſpaſs on which the aQion was grounded. 
ft hs f of the Ahl if id A inofld reſerved 
the point for the opinion of al, the Judges, which he 


now elivered. "1 £7 4 | "44. q Pg "= © is | 211 s N 

775 "Mansfield, All the judges are unanimouſly of 
1558S 485 12182 its 1 1 p iff a d caſual e ctor are 
opinion, that the nominal plaintiff and equal eject | 


4 


1 N NN 
tion really brought by tne | | If 
RDU bs in pollen 1 /ented under the controul anc 
wer of the court, for the advancement of juſtice, and 
io eaforce the parties to go to t. £ 
1 J entangled in the nicety of pleadings on 
Welk f. 0 e ge 
The leffor of the plaintiff and the tenant 9 5 — 
fion are in truth the only parties to the ſuit. The te- 
nant in poſſe ſſion muſt be duly ferved, and if he is not, 
he has a fight to ſet aſide the judgment; if after he is 
uly ferved, he does not appear, bur lets judgment go 
by fault, ſuch judgment is carried into execution a- 


1 


to be conſidered a, the fictitious form of an ac- 


1 


There is no diſtinfion between a judgment in cjet- 
ment on a verditt, and ne by default. In the 


„ inſtance, the right of the plaintiff is tried and de- 


0 855 againſt the defendant; in the la it is con- 
n e en LOKI 364-2809; ee ee 
aq action for the neſue profits is confey wentiet to.the 
recove ry in gjectment. brought by 


name of the nominal le 75 and in either . 
0 9 3 4 


The judgment given in this cauſe, like all others, 
concludes the. parties, as to the ſubjet-matter of it: any 
thing beyond the time laid in the demiſe proves no- 
thing, becauſe beyond that time the plaintiff has alledged 
no title, nor could he prove any. 5 


A to the length of time the tenant has yas Hake the judg- 
fore it was proved in this cauſe (and muſt be in all 
others) how long the defendant enjoyed the premiſes, 
and what he valee of the ſame were. And it appear- 
ed, that the time the defendant occupied the premiſes, 
was within the time laid in the demiſe. 1 

Per curiam. Let the po/iza be delivered to the plain- 
tiff. Yide Bur. vol. 2. p. 665. Fr N 
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On a det to ſhew cauſe why judgment ſhould not 
be entered up againſt the 3 zjector, on an affidavit, 
that B. the tenant in poſſeſſion abſconded, and that the 


only manager of his houſe, and reſided in it, and had 
alſo fixed up another copy of the declaration on the 
premiſes. 1 of 78 
The court taking into conſideration the inconve- 
niencies, that landlords might ſuffer by being kept 
out of poſſeſſion, made a rule on the tenant in poſſeſ- 
ſton to few cuuſe, Why judgment ſhould not be 
<< entered up aguinſt the caſual gjector. Aud further 
ordered, that notice of this rule being given to auy per- 
ſon in the houſe ſhould be ſufficient; and if he per- 
ſon was in the houſe, then to be affixed to the door, 
&:c. And on cauſe being ſhewn; the rule was made 
abſolute. Kide Bur. vol. 2. pe 1116, aa it, 
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and timer. Error. ; 
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under the head Cet. 
| Hilary, 2 Geo, 3. Fair 
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ded, That G. Fal G. 5 T. G. 5 45 
' this odufe, ſhould be joined and made defetiva 


nfs with 
the ſaid tenant, if he ſhall appear. And the Haid Pari 
and 7. G. deſiring, that if the faid tenant Galt. do aþ- a 


. natit ſhould not appear, to appear for themſeſyes, and 


the rule, viz. That Far! 


The teffor. of the+phaintiff produced offi; 
that AA. C. was r home, or (if 5 40 
me 


ments, the churt gave their opinion. 
Lord? 


ce be brought by the Lord, with an adibil-.. 
Ten e 105 | : Lord, with an a 


See this caſe fully ſtated in page 74 of this work, 
under, the head Amendments OY N 
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Fe | another Ve Zens . 21 Sine 
On a rule to hem cauſe: why ſervice of a del 
in efectment in this — * which had been made =p | 
woman who had declared her name was A Es the 
time When the declaration was ferved on her « ber 
houſe, ſhould not be deemed good ſervice; on-the'ſaid 
M. C. berfelf, (as tenant in pofſeſion}and\why' 
teflors of the plaintiff ſhould not have-leave td 6 
their judgment againſt the caſual gertur, on WMW 
next in default of her appearance. Iu Which rifle 
was further ordered, that leaving a copy-6f the rule 
the houſe of the ſaid . Ge with ſome perſon thefejor if 
no one ean be met with, affixing a true copy" Uf ſack 
rule on the door thereof, ſhall be deemed $60d-Fervii 
thereof on the faid A. COCCO. 


«1 
was denied, and that her fervant maid was at 10 f | 
but cob not be ſerved, whereon a copy of 'the'rule 
was affixed on the door of the houſe: and that at's 
a ſubſequent day (on a doubt whether what Had been 
aleady done was ſufficient). the maid being at dome 
and opening the window, but refuſing' to pet the 
door, and denying” that her miſtreſs was at home 
another copy of the ſaid rule was affixed oh the-door, 
and the maid was told the effect of ſuch rule, and 
another copy thereof was thrown into the window of 
I er original rule was ſhewn to the 
idee an ORF YON OAT 
Per curiam. Let the tule be made abſolute Vide 
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Trinity, 1 Gib. 3. 9 the demiſe of Lineas ii Ru. 


+ 
Ferne 3 Py F 
2% LY XY { 5 1 * 5 q 


ft +, th 301 07 f FA | . n 
See this caſe fully ſtated in page 3 14 of this work, 
a ag? 
claim on the demiſe of Pawler 
and othurs, v. Sham-title, . 


AE 10 
ii WAS Or 
; That G. Earl G. and T: G. Eſq; landi6fts of 
the tenant in poſſeſſion of the premiſes in queſtion in 
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pear, that they may appear for themſelves, and. con- - 
ſenting, that in ſuch Uſe they will enter into the em- 
mon rule, to confiſt leaſe, entry, and oer, in ſuch. 
manner as the ſaid tenant ought, in caſe he had ap- 
peared.” On which the court gave leave to the fad 
Earl and T. G. purſuant to the ſtatute, if the (aid de- 


on their entering into the common rule, to become de- 
fendants, in the ſtead of the caſual cjector, and to de- 
fend their title to the ſaid; premiſes, without the faid 
tenant. The plaintiff was nevertheleſs ta be at liberty. 
to U Jodgairni againſt the caſual gector," but execu- 
tion thereon was to be ſtayed, until the court on 
make further order therein. I PO S's 
The council for the motion made this objection to. 
Ie r. G. and Mr. G. had never 
been in poſleflion of the premiſes, of which fact they 
eee an affidavit, and obtained a rule to Thew, 
cauſes 14 ' 10 48 5 . nn M4 Coders» * 


After hearing council on both ſides an ſeveral” atgu- 
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ansfield, We haye thought very fully of this 
matter ce. it came on laſt, La ts Meg wks tag 
that it muſt be tried between the zwe clarmanth, the 
bir and the Lord. The occupier has no interelt of con- 
cert, in the queſtio z he ought not to take fide or pte- 
Juice either; he ves not appears. the queſtion ſhould. 
e tried ih a way to give neither any advantage from 
is ritle, which wilf amount to the fade ching. 
It. was at laſt agreed to by the parties, with the con- 
ſent bf" the, cqurt, that the "Cord, (who never could... 
come iht poffe oh without an g7ctment to be brought... 


3 18 ” | 5 77 
by bin) mould immediarely bring his Seren againk. 
deten leſſors of the plaint 1 20 that the Ig: 
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(oho el _—_— if ein! bf (bb Goth) Meat 
for (Ve, to. 2 5 either aldne, "together with the | 
ac at in pöſfecg, and fuehrt Wis to be Ute 
et oe Mes; 4 Ani ee couneif för the preſent plain- 
ops were to admit, that All the lands e in one SY 
the ſame manor, and that ſuch manor belongs to Earl 


de thereof. 
; 1 The odurt rere the varfideration of the 
preſent ! motian, and rule now de TY gn een 
of the gee! tf, Vi ae Bur. wot. 3. 
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Sc. in 4, a verdict, was given for the plain 
ſubject to the opinion of this court, on the following 
ue tion: 
60 Whether the leſſor of the. plaintiff 1 be s to 
4 * three N 4 * fourth paris gf N. premiſes, and can 
recover the {ame in this action? "e497 
Alfter hearing council on both fte, e the court delt. 
"us. * opinion. aq” HC: 
75 eg. We are all of. opinion, that -the 
2 of a/e, entry, and enter is ſufficient T0 bar 
4 W for, want of proof of actaal ee 1 anos 
In all cafes, the confeſſion of leaſe, ent | and: jb: 
is ſufficient, and it is now ſettled;to be ſufficient for an 
gjectment brought on a condition: broken, and alſo in N 
of a Hug 11 * a proof of actual oufler. 


curia nonſuit- be entered againſt this 
plana and 54 * pea ec e defen- 
dant. 2 ur. vol. 3. + M. A 
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ted 7 the deſendant's council, that the right of 
election. was only to be determined in the Houſe 
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was argued, that, js court ee 


i Rol. 903. Dyer 275. 150 
here the right f i is no e quelloh, 
than as it is incident to the fal 
H, . Fe iſtice, TH Ek Plante 
ſuſt is\a done out 0 
fall * put of 


unde} eve put of . 
5 . 


—_ 


the houſes of aaest . 
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contettning them, or hey Mould he net aufs 
be determi rey, on edel 1 Be er ate 
nizabſe by” the judges, the judges" mut "tak 
and determine them, ab in Yoga 2 My 
And ne feethed: to be of 6 ilfo 775 1 

double 0 action lay a8 Ant t 

Pit. & 8 + 3. & 7. not In 'Veaniiſe it is. 4 
method the ſheriff has to luden my Himſelf; b 
the right comes to be determined in N one 


no double _ Secondly, He ſeemed to mink, 
4 0 l alſe return, the party could! have nd a8 
where there might be a determination in th 1 — = 
Commons, becauſe of the inconvenience of contr 
reſolutions 3 and forif a fait-is between A, and B. an wi 
is voted elected, B. cannot bring an action, and ay, 
that he was duiy elected and returned; becauſe his 
| 228 not appear on record j aid in effoppes to 
ſay, that A. was not duly ale, a ann; 5 bur 
cre the right of election ether is 1 or e can- 
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courts of law can neither a 15 nor contradie _ 
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Michaelmas, 2 Ann. Abby v. White and others. 
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bribey is when a fee is taken ina * place. 


vet of him the“ defendant) ant he dhalf h =o Fr 
council, VIZ, 
here nothing is ſpoken that wilb the plainti 


 iſue joined, and a trial and verdi& for the 
"rſt. Ther theſs | words 250 er e 7 
to an indictment on the ſtatute. And Co. 148. ve 


me to vote ſor kim; and he has bought, 2 meanipg the 
following. exceptions: wereltakeht b 
to a temporal pubiſhment,c or a: age, 
2dly. 
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adly, That the words are inſenſible, for when the 
*. 9 As * 4 * I 17 "ee þ 

. plaintiff has given, the money to the defendant, it can- 
not be the. aintiff's money. iy 1:05 hap 148 "£4 
- ; 3dly. That it is not 1 through the whole 
leading, that the plaintiff did not give the money, 

g g530,00, 5 Wo Io, ah 50) 345, 
8 {thly. That the..ſheriff directed bis precept to the 
Mayor. 9, the aforeſaid borough 2 n elect and 
for 


on — 
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rn 


—— 


rern tive burgeſſes. [4 the ſame. borough. t ſerve in 
that. 1 4 .the berough aforg/ajs, & e, and it 
mould baue been to the Mayor and, burgelies; and 
| 75 0 the ſpeaking theſe words is n offence in caſe 


"of uch an ls 


plaintiff did not give the money to the defendant to 
vote for him, for it is ſaid, theſe alle ſergned, malicious | 
wordt, which is well enough; and as, to the precept f 
being directed to the Mayor to chuſe, and not ſaid | 
.cauſe to be choſen, he. ſaid it was well enough after | 
verdi, becauſe. it muſt be proved at the trial that the 
election was Wee aurgeies 5 and as to the me- | 
Tits of the cauſe, he was clear, of opinion that the ac- | 
tion .lay;. ſo judgment was given for the plaintiff. | 
Ha. Mod. Rep. ve be Aer 193o: 2 Vi ods botinm | 
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See this caſe fully ſtated, in page 285 of this work, 
- * . : 1 9 
under the head Corporation 
1811005 10 92021 T1 mud erommiry) ! 
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> Countil of Betlfords earn D920v 21 
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dee this caſe fully ſtated in page 296 of this work, 
under the head Corporations. 1 nw I m 
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dee this caſe fully ſtated in page 285 of this work, 
under the head Conviction. | 3 
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Hilary, 10. Gee, The King, De Mayor of IWhit- 
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A rule was made againſt the mayor and other offi- 
cers of the borough of ¶ hiteburch, .to\ſhew-cauſe why | 
an information ſhould od x againſt them, being cho- | 
ſen'into-their reſpective offices, and not dwelling in 
the ſaid borough, and by a jury of non rgſidents im- 

anelled for that purpoſe; againſt which choice the in- 

abitants of this borough.proteſted, it being contrary to 
their ancient uſage, as was now. ſuggeſted. 

The council for the defendants ſhewed for cauſe 
againſt this rule, that all the officers of this borough | 
are to be conſtantly choſen by the freeholdets thereof, 
and that ſome of the inhabitants who were freehoſders, 
were ſummoned to be of the jury, but they refuſed to 
appear, pretending they would not ſerve with thoſe 
who were not inhabitants of the borougb, but onrt- 
N and therefore excluded from being of the ju- 
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ry thereon others were returned who would ſerve. 
That ever ſince the year 1641, the out-dwtllersrwho! | 
had freeholds in the borough, were returned jurymen, 
which appeared by the entries made in their borbugh- 
books, and ſuch out- dwellers had ſerved in all the of- 
fices 1 ereof. | ; A 9 , r ln Wl \ 8 
FThat Whitchurch 
and that the jury thus ] | 
not ſerve in 'a'court-leet, but in à boronghacourt';>for | 


is an antient borough by 


impannelled as afore ai 


habitants, but that in a Borengb- court nont but free 
holders are to be of the jury, which freeholders might 
be out dibellers, ſo as they had a freehold within» che 
borough. © hh bin Honor 5200 
That all the jury had-frecholds in the borough, and 
by ſuch a jury aſſembled at a borough- court, the de- 
fendants were lawfully choſen. n 
+ But the rule was made abſolute by two judges againſt 
one, there being but three in court; for this being a 
matter of right, it was fit to be tried by 4 jury, who 
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plaintiff gave evidence, that he was elr27ed” Alde. 

man, on tie 2 efore T | 

it was objected by the defendant's" council,” that 
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perſon, who ſhould be thereafter 
for ſuch omiſſion; nor 
_ unleſs. ſuch perſon be 


che whole court was unanimouſly in 


Was there t 


the four other iſſues, 
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the court pa for a trial at re. on, Ga affida. 
vits, that. the freehold. to; the value of 10907. might 
Some in. queſtion, but it was denied for na other rea. 
loc, hut that it was a borough cauſe, Hide Mod, Rep. 
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of NAY aforeſaid, that ſhall not have within one 
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year next before ſuch zlection, taken the ſacrament; ts; 
and in default thereof, every ſuch election is declared to 
be void ; to which the'plaintiff's council anſwered for 
the plaintiff, that firſt, at the time of the election. no 
ſuch objection was made io Mr. Tufton, as w 

proved by witneſſes, therefore the plaintiff could — 
expect this objection would be made at the trial; and 
came not prepared to make out that fact: but the de- 
fendant, if he intended to infiſt on proof of this mat⸗ 
ter, ſhould have given notics to the plaintiff before the 
trial, and then he would haye came prepared to have 
proved it, that . 5 Geb. caps 6. Tor quicting and 
eſtabliſning corporations, confirms perſons zhen in 
offices, c. who bad omitted receiving the ſacrament, 
as flat. 13 Car. 2. cap. 1. directs, and diſcharges them 
from all forfeitures for the ſame, and enacts, that ng 
| elected, c. "ſhould be 
removed by the corporation,” or othetwiſe 'proſecuted 
nor ſhould any incapacity or diſ- 
be incurred, by reaſon of the ſache, 
u perſon be fo removed, or ſuch proſeeu- 
tion commenced, within ſix months after ſuch 
perſons being elected; Sc. And Mr. Tufton was elected 
Alderman on Monday before Michaelmas, 1723, fo that 
above fix months are elapſed ſince the election. But 
opinion : Firſt, 
That this caſe was not within the act of the Ae 
his Majeſty, becauſe the plaintiff never was admitted 
into the office, and therefore could not be removed, nur 
incur a forfeiture; ſecondly, that it was incumbent on 


ability, Ve. 


the plaintiff to prove that be had received the ſacta- 
ment, Cc. within a year before his election, by fat. 13 
| r 2, 7 1. 2 N Ae yo and ſo it was ſaid 
f nave been 7 ord Chief ſuſtice in 
caſe of Vavgſer 4 „ 
the caſe of the King v. aſter,” concerning a member 
af the corporation 


Ve. ond. And ſo it was held in 
of Bucktn „only à difference 
alen, that in ceaſes n of a corpora- 


tion had been long in poſſeſſion of his office, there 


ought to be notice given, that this would be inſiſted 
on at the trial. But 


t the { here the plaintiff has never been 
admitted into the office, but ſued this mandamus to get 


| himſelf ſworn in. As to this, which was the fifth iſſue 
,*, | concerning the plaintiff's election, 
| 2 rection of the court, found for the defendant. 
* 7 i 

et, b Kaym. vol. 2. p. 1 
if it had been to ſerve in a let, then t muſt be by in- = n 
f 


the jury, by the di- 
As to 


they found for the plaintiff, Fide 


Eaſter, 10 Geo. Machell v. Nevinſon, r of 
So, 


r e eee Sat — 
The plaintiff ſued a Man © out of this court, 


| directed to the defendant, commanding him to ſwear 
the plaintiff into the office of a Common Couneil-man 
of ithe! corporation, 

the deſendant 


'being duly choſen; to which 
| nt returned, that the plaintiff | 
lected''a Common Council-man, as by the writ was 
Which iſſue being | joined, the iſſue 


re the p udges of evide and or day ; 
, * — | 1 F T 'D. \ 8 © 

are the proper ges 03 e,jje; and on another Gay'. |, was tried dt che ber this term; zu on the evt- 
e Pñ , oo Tone ea dence” 
. þ * x * * , : * of "= - 1 ; ; | hs 7 - 2 
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was not 


e it —_— that the corporation r 1 cor- 
been preſcription, conſiſting of a Mayor, twelve 
aldermen, and ſixteen Common Cbuncil - men, beſides 
the freemen at large; that the Mayor was to be choſen 
out of the Aldermèn by the Common Council, the Al- 
dermen to be choſen out of the Common Council or 

teemen, and the Common Council to be choſen out of 
Freemen by the Common Council; and it the Com- 
mon Council were equally divided, then the Aldermen 

were to vote; and if they were equally divided alſo, then 
the Mayor had a caſting vote; that the Mayor w. 2 
ſerye for 8 year, and until another Was choſen; 
the members uſed to be 2 meet to colt yy 
Mayor, by order of the old * on and no certain 
time was fixed for the choice of a z it uſed to be 
about Ai ichaelmas ;. but _ o_ 26th J day of NA. 1 1674, 

an order was made hy the Mayor, N Com- 
mon 8 that 4 d for the future meet 
on the Monday before Michaelmas-day in every year, to 
chuſe a Mayor, Mal a penalty inflicted on every one 
of them that wil, 
days, for filling up —— of all Aldermen or Com- 
mon Council-men, the Mayor üſed to ſummon the 
dy, aud they never uſed . 
mmons; and when they met, 8 uainted them with 
the vacancy, and with the WIA of the meeting 


the 


ayor,. eleven Aldermem, and fifteen Common Coun- 


Mot which they''calle& the charter-day : t 
Monday before Mt argu oa in the Moot- Hall, the 
Mayor declared, their m ta elect a Mayor; 
on which ſome of the 8 mmon 

was a vacancy of an Alderman and Common Council- 
man, and he A per firſt proceed to, fill up thoſe va- 
cancies ; but the Ma ſalt they were filled up: on 
which: nine of the ommor 1 0 withdre / into 
the Covncil- chamber; ſix 43 them ſtaying in the 
Moot- hall with the Mayor: the nine elected the plain- 
tiff, a Common Counpil- man, and ſigned à paper 


ta the Mayor, and defired him t 
bot! he refuſed, and ſaid, let the law tale its cqurſe, T 

plaintiff attempted to prove, that it was uſual] to fill 5 
vacancies on the Monday before Michaelmas, before they 
elected a Mayor; but only one inſtance, was given in 
evidence, of one G. choſe Common Council-man on 


years before the mote of the plaintiff; 92 0 it did not 
oppo but the Mayor directed the going 
„ and that all the Common Council : n living 


for the plaintiff agreed they never ff before. this 
time.an: inſtance of proceeding. to fol up a e ee 
without the Mayor's declatin 12 vacancy, and 
recting them to proceed to fill it u 

The facts appearin 
dant's council inſiſt 


was a void election; for they ſaid, this being a corpo- 
ration by preſcription, the right and manner of election 


time but this Monday before Miabaelmas, it was agreed, 


Caſe of election of a Mayor before the order i in 1674: 
day; that that day was only for electin W. ayors, 


and Common, Council: men, and directad the Com. 
mon Cauncil-men. to . tu anlelectiam and did 
not know an inf 
But indeed they, ſaid, "the Gammon, 

at they had a right to l 
they So met, without fl. ch. direQion but that was 


ſuch opinion on: 3 .thaugh, ſome. 
ſaid, they.-had-ſfeveral times * 


mon 8 on this fi chaeimas, 
they elected the Mayer, yet 9 —— 


e, Which was of * G. lo 


1 


Hy abſented himſelf; that at other 
and always ſent out a ſummons. for the fo: th. the | 


ouncil ſaid, there 


there ought to be a preceding ſummons from the 
Mayor for the corporation to meet: and ſo i it was in 


a miſtake in 'them, for there was no uſage to found 
of. the witneſſes l. 
ected Ald Nth and Com- 


barons in | 


7 


meet without ſuch. a | 


cil-men met on the 23d day of Sept. 1723, being the 


e their election, and a it, ang 79 5 | 
wear t peg 4 


that day before the Mayor was lected, and that but two 
that elec- 


wer preſent, and conſenting, But all the witneſſes | 


thus on the Chants” the ric 
„that on the plaintiff's own evi- 
dence the election of bim to be a Common Council-man 


was to be governed by the uſage: that for the election 
of Aldermen and Common Cayncil-men at any other 


that ſince, that time a ſummons uſed ts go to meet that 


founded on that order: that all the witne "oo 
the Mayor uſed to declare the-vacancies of Als | 


| 


* to the — . tis time: 
uncil thought 
„to ſuch: election when 


* 


| 
| 
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. 25 mai MII the Aden in queſtion ; and 


of ids that as other caſes they had a ;e- 
15 they gould not recollect par- 
. dt mm — going te 
Dommon Council-men 
Ns teſence being ne- 
ceſſary wen. FEI he ought; to Rk and fot 
= 200 fulion, qe in reaſon to-give erode, 
did. not vote among the Common, — 
elections and that as the uſage gave the Com- 
E 
FE: 2 right; of directing w y ould 5 
ceed to the elect e But e 


ed it, ſaid the. 8 re eber t:the law: 35 — 
its co EE 28 uncil diq; not go 
into t 

an 


neil, chamber, but ſtayed with the Mayer; 
e nor being. a, dey hy forrghuſs 

ing CR ;ouncil nor no ſummons for that 
purpoſe, part of the SR 9 — . ef aps; 5: 69 A the 
for the part, Foe not e/zct to bind the reſt; and there - 
c ee ee the blen 


Lee OUR: were nimoatly.of opinion that the 
election wa | reaſons of op by the council 
for the 9055 en nt ; ang, ſaid it, was almoſt theſſeme caſe 
with tt Je ag. v. Aye Carporation of Carliſe, Tri- 
nitz, dire gion = . court, che 5 
gave a ver the, defendan e E 
page Hons it "450M et bbs 197130 wt W N 144 WY ales 


181 7 © Tix 6 0 ot) - ani; 444 Hag ; 


after, 1 10 Guns, Sir  Chrifhpher Muſyrave v. Nevinſon | 


See this. caſe. fully: Fe page 2 this. wo 
under the head Corperationt. ! 5s ork, 


E erz 10 C.  Sitven June vn 
2 "of Appoy, an 055 


* 
* SO 


and the Common Muncil of py. Wai 


"Ow, A. e ilued bes ahi mc) Airelted: t to | 


the defendants, commanding them to reſtore the 
tiff to the office of Common Council-man of the bo. 
rough of Appleby in Heftme, 
1 5 facts, ee that the plaintiff was _ elected 
a Common Council- man the writ was ofed. 
To which return the plal dati ue in and ne 
the ſeveral material facts relied; on by the, defendatits in 
their return; and among the reſt alledged, that the 
plaintiff was choſe a onen Council-man, as in the 
writ was alledged, and 82 luded 1 country. On 
which, as wall; as the other. facts, iſſue was joined; and 
the feyeral iſſues were tried at the har. And after the 

laintiff had proved the fa of his havipg been elefted 

ommon Council-man, the 1 e council inſiſt- 
ed, that by the conſtitution of the Which was 
dy preſeription, no perſon was capa ley 'being elected 
a, Common Council: man ir baxough,, who did not 
hold a burgage tenure, 0 Iſo inbabit within the bo- 
rough; but the plaintiff e in Bond. gate, which 
was ſevered from the-boroug h, and by 28 of it. To 
prove ay ug conftjtution;, t eſs' produced 
was one R. V. But it atop ices = the plaintiff, 
that he 10 a 2 tenure, and: alſo inhabited, in 1 
borough and could'not 'be a witneſs to brave A rig 

in Bim and ig ich 4s, 8 . qualifications, ere 

five of all others ; which f admitted, Was 
refuſed' by, on court to eye 8 prove this. c 


ſtitution. But then one E „ Was uced:as a . witneſs 
for the defendants, 'to* prove” ae as an, inhabi- 


tant of the borough, but it was admitted that by bat | 


no burgas r e Whereon e . a 
court t 4 8 withels > 23, to e right 
ſuch: a8 held bury 12 


and alſo were. 905 ants, 
c 'to eſtabliſh the right in. 2 15 oa 
tante only. But after along ex: ! 
was given for the plaintiff on all el Aber) 
vol. 2. p. 1353. 


iron 10 Gen, . King ve The 
Tiverton... 
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reland,: they, among ſeveral 
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A Mighadmar, 11 Cg, The King f hp, 


An inſormation was exhibited againft the defendant 
for ptomiſing 2 N. H. a member of | 
2 corporation; to "giye- his ate for the rle2Hor" of 'a 
Mayor of he corporation of 'F5yerton in the bounty of 
Devon. | On not guiliy (pleaded, the defendant was | 
found guilty. And the defendant's council moved in ar- 
reſt of judgment, that by ſo much of the chartet as is 
ſet out in the informatidn, it did not appear that the 
defendant or H. as affi/fents,"had a right to vote at any 
rlectios but that of a Mayor; and A nt hen, any 
clauſes in the charter, which enable Han to vote 
at the election of other officers, they ſhouſd, have been 
ſet out; for want of Which it is informp!-Vand it is 
not ſufficient to avery that HM. had a right to vote at 
the election of the other members of the cotporation; 
but the offence charged is, for ſolieiting H. to vote not 
only at the election of ne 
members; which is laid a8 ne intite 9ffence, aud the 
fine muſt be for the whole; but ir bughr not tö be for 
ſoliciting H. tõ vote at the elerton of other members, 
becauſe he had no right to vote at them. Then the 
council further | urged} here "was no offence ät all 
charged ; for it is law ful for ohe member of a cofpota- 
tion to aſk or perſuade another to vote for his friend, 
and if he made fuch à promiſe as in this information, 


it will be no crime, without ſnewing that the fact was 


done, that the money was paid and accepted by H. 
Beſides, the election of other members might only be 
of Common Council-men, who are not magiſtrates, 
bot only in the nature of private perſons Sand in ſuch 
caſe the offer of money to vote for them would be no 
offence puniſhable by information. And the promiſe 
here is void, becauſe there is no good conſideration 
for it. ; | ® & , CAT) | 
But the court were of opinion, that to bribe perſons 
either by giving money or promiſes, to vote at elections 
of members of corporations, which are created for the 
fake of public government, is an- offence for which an 
information will lie, and that H. 's right to vote was 
ſufficiently laid: therefore judgment was given againſt 


the defendant. Vide Raym. vol. 2. p. 137% 7%ĩęꝶ ðör 


— 


Eater, 6 Geo. 2. The Caſe of the Borough of Eveſham. | 


The cuſtom is to give twenty-four hours notice of 
of an election : a mandamut was granted to chuſe a ca- 
pital burgeſs; and it was moved on the other fide to fix 
a day, or that it might be on ſex days notice. But the 
court would give no directions, ſaying they could not 
alter the conſtitution of the borough. Vide Strange, 
e ee „ 1 

Trinih, Geo. 2. Stoughton v. Reynolds. 


under the head Actions. 


See this caſe fully Rated in page 45 of this work, 


' 5 9+ | ' 26 , TY 4 7 | Ss fd F 
10 "FP mity, 9 Geo. 2. The King v. Davis, * 2 


Statute 10 Ann, c. 23. requires the ſheriff to "RY 
liver to the clerk of the peace, all the poll -boaks ta- 


ken at the eien of knights of the ſhire. In the Rad- 
norſbire election, the ſheriff ſwore a clerk, and each of 


the candidates had tue others, and five polls were 
taken, which were delivered to the ſheriff. He car- 


ried in only that which was taken by his clerk, as 
being the original poll, and the others only checks; 
and inſiſted, that the atute in requiring all the poll- 
books to be lodged, meant only in caſes. where the 

different booths, and all the books | 
make but one poll. But the court held that all the 
books ought to have been carried in; and granted an 


poll is going on at 


information againſt the ſheriff for not doing it. Jide 
Stra. vol. 2. p. 1048. ee ee ee 


„ w * 


Trinity, 2 Geo, 3. The King v. Firt. Idem v. Mead, 
8 Adjudged, that bribery at elections for members of 


| 
/ 


arliament had always been conſide red as a crime at 
4 1 law, and confeq ently. puniſhable by indidt- 


1 


3 
Y 
| 


ment or information, but kat Wat. 2 Gro, 2. cape 24. 


n ö GS 
AN Ky 
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0 + Agree 


— 


| has, introduced a eee 
| of remedy: 


whether the bribe be given to vote for one, or to vote 


After hearing council on both ſides, the court gave | 


really d:fſentient, they ſhould have, declared their dif- 


* 


1 to end 
the evil. 


E n 
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ce, the laus then in being, and il. 
ide Bur. vol. 3. p. 1338. A N54 543 
Maia 20 Af 4 ons M Otis: 7-5, 188 * 5 ” 1 1 
-| (1 2: Mithaelmasy' 2 Gen 3. Sulſlon v. VWürto s 
1824 e 203 30 2195 5)03p I MITAN 
Se this caſe 1 in page 357 of this work} “ 
under the head Declaration. 
een M eib 09, EAPO AR 

aelmas, 3 Gt. 3+ The King v. Heydins. 
O JOKKCN 242 ILL 4 Bad) Lig ets eee 
The defendant being convicted of bribery at an ere 
tion for a member of parliament, and the time limited for 
brnging, the qui tam action, being about to expire in 

Jarch following, the matter was adjourned till che 
firſt * of Eaſter term following, and the defendant 
entered into his on recognhizance only in 1607, 10 


(15413 | 


oy 


: 
0 


appear at that time. Vide Bur. vol. 3. p. 139. 
. h o SD. TURAL 752 


bd 
ans 18 . 
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cal} d ogra bis I eee e eee 
Ibis cauſe being tried, and a verdict given for the 
plaiariff,. ſubject to the opinion of the court; it wag 
Ge, that the crime and the penalty. under flat; 2 
70. 2. cap. 24. for bribing at an elettion is the fame, 


Fig Ve. 
12 


for both candidates. This caſe is more fully ſtated in 
page 10 of this work, under the head Abutement. Nie 
Bur. vol, 3. p. 1591. f, 9 9 ; , | * ; 70 K. 1 n 15 


| | | ; *' [2 oft ire 
Eaſter, 6 Geo. 3. The King v. The Rector of St. Ann's, 
| | a | | Soho. * Mr 


1 158 


On ſhewing cauſe againſt a mandomus, ; prayed 
e the Rector of St, Anne s, within the liberty of 

2 17 70 requiring him to nominate and appoint a 
pariſh clerk, for the ſaid pariſh, according to the form 
of a /tarute made in the time of King Car. 2. in the 
room of Hyihet, deceaſedzw. 


their opinion. nt e ieee 
The court held this to be no diſſent to the reftor's 
nomination ; it was an attempt to put up another for 
election, ſuppoſing, ** that they had a right to eld, 
which in fact ry had not. This was a miſtake; 
and this demand of a poll was all nugatory and vod; 
it was no diſſent to the nomination; if a poll had 
been taken, it does not appear that the nomination 
would have been diſſented to; if the majority were 


* 4 5 l 12 5 in this caſe, was of no more 
ect than if they had gone away without givi 
either their aſſent or . 8 E 8 were 
Per curiam. Let the rule be diſcharged. Vide Bur. 
vol, 3. p. 1877. „ n e ee e 
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Michaelmas, 2 JW. &, M.. ige v. Cloberry. © 
5 Gio, | wn 5 90 og 4 5 Wooldridge v. Cloberry. 
Ia an action for diverting a water-courſe from a mill. 
againſt ſeveral perſons, who joined in pleading nt 
guilty, one of them died before a verdic. 
Per curiam. It is an error in the whole, for when 
Joinder in pleading, one of the defendants dies, after the 
venire facias, you ought to come into court, and pray 
judgment . againſt the living perſon only; otherwiſe 
the writ abate. Vide Mod. Rep. vol. Ia, p. 1. 


1 


— 


- 12 . * : by ; R 5 | \ 4 . 5 18 A 7 1 
Michaelmas, 2 V. & MH. Cone v. Bowles;' . | 
* 7 f N ach Ek N ; 3 2 * 5 7 wit, © *r & . 6 < 4. £ { 70 
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0 E cafe fully ſtated in page 331 of this work, 
op, head Dam „„ = 
* ww "AG 
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4 certain 25 vaugh! 
abicunque, Qt. the ſci. fats du 
Fiat 2 Rep. vel. . . 
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| Trinity; 4 M. & M. Howard v. Pitt. q " gb uot 
| 11.019 abet non og ball yo 
In treſpaſs againſt four Yefendants 3" the Plaintif r. 
covered in rhis court, a'"wvrit of error was afterwards . 
brought in the Exchequer Chamber, where it, pended a 
year, and then abated by the death of one of the plain 
tiffs in error; then another wilt was brought,” which 
pended half a year, and abated. by the death of ano- 

ther plaintiff, .. The plaintiff ic the original action 

ſeeing no new writ of error brought a third time, and 

thinking himſelf at liberty, ſued out execution by ch. 

ſa, againſt the ſurvivors. T he court Was moved for a' 
ſuper /edeas to this car . Aigen : WEN jg R 
Per curiam. Here is no need of a ſcire futiat to re- 
vive the judgment againſt the ſurvivors, that was ſuffi- 
ciently revived by the ſevetal torite error. Adly, 
Where a writ F error determines in the Bachegurr 
Chamber by abatement or diſcuntinuance, the judgment is 
not again in this court till there is a remittitur entered; 
for without ſuch remittitur it cannot appear td this” 
court, but that the wrz# of error is ſtill pending in the 

Exchequer Chamber. 3dly; The execution was errone- 

ous for this cauſe, but not void; and 4 Leon. 197. was 


denied to be law. J. ide Salt. vol. 1. Pp. 261. 
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Michaelmas, 4 W. 3. 4. Parker v. Harris. N K 1 
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In an action of debt for rent in C. B. on uo ſeveral 
demiſes, one o 


3 Ba . * 
fwbich was a reddendum after the rate of 
18 J. per annum. After judgment for the aintiff, the 
defendant brought a writ of error here, and the court 
held, that a 5 % after the rate, Ic. was void for 


ſhould be reverſed. Then it was a queſtion what 
judgment the court would give, whether as the court 
below ſhould have given, x. judgment for part, and 
a nil capiat for the reſt, or a bare reverſalll. 
Per curiam. Where judgment is given for the plain 
tiff, and the defendant. brings error, there ſhall only 
be judgment to reverſe the former judgment, for the 
ſuit, is only to be eaſed and diſcharged..of that judg- 
ment: but where the plaintiff brings error, the judg- 
ment ſhall not only be a reverſal, but the court ſhall 
alſo give ſu 
have given; for his zor:t of error is to revive the firſt. 
cauſe of action, and to recovet what, he ought to have 


4 


N 
— 


recovered, by the f ſuit, wherein erroneous judgment 
„ l Ame ann n inne n ien 
Michaelmas, 5 V. & M. Dighton v. Granville. 
41 TAY ' 5 8 2 * A „ e — 
| bes this caſe fully ſtated, in page 342 of this work, 
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Trinity; 6 M. & M. Philips ve Berry, ©. 
ON "7 4 "OR" * 4 s e a ? 5. 9th bi 
The plaintiff brought a ſuit in cje&ment. againſt the 
defendant for the rectory houſe of Exeter College in 
. and judgment was entered for the defen- 
nt. 11 14 $*{33 %E4 4 4 £ > Sy a * 2 fu” 1 3 


But on a writ of error brought in parliament [becauſe 
this was by original) the judgment was reverſed. And 
afterwards 'in Hilary term it was moved,” that this 

court would enter judgment for the plaintiff, for judg- 

ment ought to be entered, and that "ought to be ther 
by this court, or the Houſe of Lords; but the Houſe ' 
of Lords cannot enter judgment, becauſe they have 

only the tranſcript" of the record; therefore this court , 

ought to 90 it, Yeaſt juice Mu be defttrents \ 


Holt, Chief Juſtices. Ihe houſe” of, Lords have” 


in judgment of 1a, the trad record before them, and. 
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FP judgment as, the court below ſhould -| 
or 
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for the plaintiff; becauſe the Brrhequer Chamber Edt 


is given fi 


» |. 


the uncertainty, and for this it was held the judgment 


— 


c the ſame 
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not the. tradſeript ] für thcheöch : N dra tap 


cord and ; d ne tr ö * 
cor proceſs, and not the tranſcript ; and he togk 
this uiſtihcti If eetmeht Wb 18 ew mis Löbe. 
and n ſpecia}.verdicr; judgmerie is Even for the de. 
fendant, if on a writ of error in the xchequer" Ch. 


y 
: 


ber, this judgment be reverſed, the Exchequer Cham- ' 

ber ſhall enfer:thevew judgment df the, plaintiff; but 

if it had been given in this court for the defendant « 

. demurrer,and'this judgment reverſed in the Ex 3 
Chamber, this court: thalt1:enter the new judgnient” 


Gül % 
not award ritif enquiry of damages, He 8 
ſaid, if judgment be nirtt given för che plaintfff, 
and this judgment tevetfet on err, the defendatit- 
is in his former late, and there he has no need 
to enter A e] gedgments But When judgment 
rſt for the defendant, and this is reverſed 
on error, à neeè judgment ougbt to be/'entbred] To 
put the plaintiff in poſſeſſion of that which he de- 
mands:; and it was adjudgedi by all the court in the 
principal caſe, that this court cannot enter the me 
judgment for the plaintiff, becauſe when thls tour 
had given judgment an the original, it had wholly”: 
executed its authority, ſo that it could do no more. 
And there is no precedent that ever this ebdurt did 
enter a new judgment on a reverſal in parliament of a 
judgment given in this court. And: afterwards; on ap- 
plication to the Houſe of Lords, they gave the nec / 
judgment, as Holt, Chief n in this court, 
AMichaeclmas, 8 H. 3. 1696. Vide Raym. vol. 1. P. 7% 
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Fb, G.. n nue u remove fecbfde St oft 
this court into the Hlonſe of Lords run thus, Before. . 
in our preſent parliamiemi but in this ſuppoſed: jud gmie t 
the King is excluded. If one may give credit to'ah * 
old advocate, Fleta, c. 15. he ſays, that all matters ok 
authority and juriſdiction are derived from the King. 
The Houſe of Lirds has no juriſdiction in àn dfigindt” 
.cauſe, becauſe that ſupteme couft is the laſt ꝶ Me, 
Beſides, that for the moſt part, original cauſes Are mA 
ed with matter of fact, and it is unworthy of ſo ſu- 
preme a court to try matters ↄf fact, fog which reaſon 
error in fa in this court muſt of neceſſity be brought 
before the judges of this court. 


#44147 4 J  $$61 VIC 
If the parliament took conufance of original *cauſeeg?s 
the party would loſe his appeal, which the common 
Jaw indulges in all caſes, for which reaſon, »panliament 
is kept fof the laſt reſort, and Kade come TAN there 
uoul e e eee that 
four years, jud; ment was. given. againſt the Ta 1 gf 
Macclesfield in the xehequer z he brought a writ of error \ 
in the Houſe of Lords, and the queſtion was, if by lat. 31. 
Eqw..3.the Exchequer Chamber oug t not to interpoſe; 
and adjudged that it ought, and the writ was abated ny 
4 Inft. 21. The caſe of the Biſhop of "Norwich was to 
effect. Jide Raym. vah, l. p. 10. 
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| Judgment was given againſt f. and B. and a h 
Facias taken out againſt N. adminiſtrator of B. and tw 
nihils returned, and thereupon execution was awarded; 
and the /cire 7 cias ee the gecopery: co be ,again(t 
A. and B. and that. „died, and B. ſurvived, and af- 
terwards B. died inteſtate, and that R. is his admini- 
ſttator. . Now N. brought a20rit H erron coram nobis, 
for erer in the execution, and aſſg ned for error, that 
A. urvived, and hereupon 1 was joined, and found 
for the plaintiſt; but the court, notwithſtanding, 

quaſhed the writ of error, holding this matter not a 
matter aſſignable, for errar, becaule it is contrary, to 
the ſurtniſe of the writ of ſcixe facias and if a cine fi 
bad been returned, he might have pleaded it ; and ſince: 
it was not, be muſt, bring his audita guerelg. Hide 
Salt. vol. 
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Halt, Chief Juſtice. We cannot do it. Ho can 


makes a feoffnent on condition of his wife's lands, and 


error in the N Chamber, and the judgment was 


1 1 


See. this caſe fully ſtated in page 75. of this work, 


under the head Appeal; and in page 83, under the head 
nan, 7 un Prin v, hu, 
In an action of dabt on a: judgment, the defendant 
amber; and ſo prayed, that he go bence without a day, 
&c, Adjudged an ill plea, becauſe no reſummons lies 
in this caſe, as it does in excommunication, and other 
caſes» Vide Salk, vol. 3. P. 145. Rqm. vol. 8. b. 47. 
Ulich. 7 N. 3. Winchutft v. Man, 
Ne 74 Bt o 175 e 
The plaintiff in error's council moved the court for 


Jeave to quaſh his own zvrit of error, to reverſe a fine, 


becauſe one of the parties to the fine was omitted in 


take notice of any thing but what is on record? 
Waser quaſh it on a foreign ſuggeſtion. 

There was a caſe in Pemberton's time, where a fine 
was levied by three, and tus of them brought a writ - 
of ertor to reverſe it; perhaps the other had nothing in 
the land, and it was reverſed. . 

But this is to be conſidered, if a man is intitled to be 
tenant by the conrtefy, 
wife, of theſe lands; whether his title to be tenant by 
the courteſy is not extinguiſhed, if the fine is reverſed. 
after her death. Indeed, if the fine is reverſed in her 
life-time, he may have a new title; if the huſband. 


ies, and then the condition is broken, | ſhall he be 


tenant by the court??? „ Ait riots Two 
Then you cannot have any coſts, if the party enters 
a non prof for the ſtatute gives cofts on a brit of error 
only when it is in delay of execution, | _ 
We cannot Jet you quaſh it; but let them ſhew cauſe 
why you. ſhould not diſcontinue. Hts, of error are 
ſeldom diſcontinued, but ſometimes they may be. Vid. 


Mod. Rep. vol, 4. P. 67. 
Micbaslmas, 7 M. 3. Walker v. Slackvee 


See this caſe fully ſtated in page 69 of this work 


' Michaelmas, 7 V. 3. Daſhwod's cafe. 
Per curiam. In an action of debt, on a judgment in 
this court, error pleaded pending in the Exchequer 
Chamber, is good in abatement; but if the defendant 
concludes he ought not to anſwer until, &c. it is not 
ood, for we have no re-ſummons here. Vide Mod. 

rs fr a Cv 


Michaelnas, 8 V. z. Hartop v. Halts ” 
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aintiff then ſued out a ſcire factas in 


Holt, Chief Juſtice, 1ft, The intent of tut, 27 Kix. 


barons might either affirm or reverſe; but there can 
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I pal cafe We merits of che firſt judgment pete gtemin- 


ed before the ſcire fatias, and thereby the Exchequer 
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| and ſent their judgment down to 
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: pleaded 'a writ of error depending in the Exchequer 
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| Chamber, have executed, t 


ir power and authority. 
ed, be hall e 


a plaintiff, in error is nonſuited,, be ſhall. not.” 
ri Sf FOE ee i». the, Cale. een, 
e Lords reverſed the judgment of. this court, 

entered here; but 

this court refuſed it, becauſe the authority of the 

Judges here, determined with: the firſt judgment, and 

| they had no more to do with it. I 


2dly, It was held that the uit of error could be no 
uperſedeas to, the execution, and that what t e plain- 


tiff did, was well, and no contempt. . Vids Salk, vol. 1. 
Þ, 263. . Mad, Rep. vol. 5, p. 238. Raum. ul. 1. 5. 93. 
Mod. Rep. val. 12. P. ids. 
Fer, 9 i. 3. Benner or Penuire vo Brus. 
Os error brought on à judgment given in aſbaßg 
| againſt ſeusral defendants, it was ruled, that . 
writ of error is brought by io, and ons of them dies, 
pending the wrz?, the plaintiff in the original action, 


* 1 


dy entering a ſaggeſtion on the roll, that one of the 
plaintiffs in error is dead, may take out execution on 
the judgment, without ſuing out a ſcir- facia, either 


OY fr: * 
* = 


| 2 inſt the heir or executor. of the dead perſon. Vid 


1 


ud. Rep. vol. 5% P. 338. Bid. vol. 8. p. 108. id. 
v, 12. p. 130. 3 1. p. 244. e 

The plaintiff being an infant, brought an action by 
guardian, after a verdi for him, it was moved in 
arreſt of judgment, that there was no warrant for bim to 
, appear by guardian entered upon record. And it was 
reſolved by the whole court, that the admittance of a 
guardian ought to be upon record; becaaſe it ig the a& 
of the court; for the court takes care of infants, that 


8 


none ſhall fue for them but thoſe that are reſponſible: 
for if the intant be prejudiced, he may have his adion, 


; againſt him. But judgment cannot be arreſted for this 
cauſe, no more than if no warrant of attorney be filed, 
But. on a writ of error brought, and diminution alled- 
ged, and certified in this court, it will be ill, for which 
the judgment may be reverſed, But judgment.can ne- 
ver be arreſted, but for that which appears on the re- 
cord itſelf ; now this admittance ought not to appear on 


this record, but on the remembrance roll of the protho- 


notary. In the ſame manner, if a record begins, that 
A. B. was ſummoned, which pre- ſuppoſes a writ, yet if 
there is no writ, judgment cannot be arreſted for this 


| reaſon," but the party may have a torit of rev; "Sol 


this caſe it is ſaid on the plea roll, that he appears by 
his euardion for this purpoſe cio admitted by the eu, 


On a writ of error brought on. a. judgment, in. the 
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The dcfitidantubtaines judgment i; in an aa againſt | 


ed judgment on a ci fac. aging Burri upon which 
Burr brought a turit of error, as _ in giving judgment as | 
the adi uclication of arecution, Which was ill, becauſe” t 
ail cannot maintain error on the prideipat”j jade gent 
n which the court was moved, thar the 1011 4 
ſhould: be quaſhed; as to che prinefpal 27 
ſtand good as to the judgment on the /c Eller Op fat 
a caſe adjudged. \in-this evoutr,”: 
Rrogh, v. Si William Bllfs was wh 55 ee 
William Ellis obtained judgment in debt againſt 570 
and J. S. tuo exceutors of N \ and on 2 fir“ fert 
— 5 was awarded, and a deva/iaurt af al 
ainſt * on the de- 


Brook, judgment was given 1 

vgſlavit; on which, Brook error without 
to rever 3 

reve 


his co-executor J. 

in the action oſ debt, and the ju 

the N againſt himſelf; ind" Peckoſe 

it thout F. S. could not due error on the 
Judgment, the torit of errar-\was- — as" ro that, 

and ſtood good as to the judgment on the wy acias on 
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Tn this enſe 2 denial of imparlance was RR 81 


that 
the defendant is Jl to the imparlance, and he prays. 


J. S. in which Burr was bail; and afterwards he obtain- 
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gien, be would-be doubly Steed] bit th epurkle- , their judi DES where aA in a fi 
E the plaintiff, my it may be, the writ of | method, Hees in a x + where they > in » ſummary | 
18 — brought for delay, and ſuppoſing it was not, Fu thete a urit were tas not, but u cry. 
F recovered” in paßt, that Tecovery' ide, Salk. val. 1. p. Ny. veh F. Y. ores v 
.* 55 e ury; en 4 cri of "Fu-, | Mew} | 
— to lelſen eee 77 i Mod. Rep. all 13, d ""Michaelmas, 10 Ik Gerrardv. rnd, -. 
i q % T 1 © Judgmene bin bein obtained inſt three. defendahts 
 Michadinas, 9. Py (Bll Hhmias, | | | A 10 b error, and the record 


wh 5 ough in law the record is not re- 


„beckoſe in did not join; pet the Execution 5s 
ferne, And therefore Joy Fl caſe the other par- 


ty being taken in execution, and having paid the 
money to redeem his e was awarded. 
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fret lie or not, referred: it to the Attorney Ge 
Warr nis opin jon, t be, that & wit 
—4— would lie in this caſey) on which the ſy eſto; 
was entered on record, and the denial of the H 
tien x and the uur of trrer was granted, and the whole 
bepught. dy the; Chief. Juſtice into parliumenei 

aſter warde on wo of his opinion, the Lords 
1 8 were of opinion;: ther a torit 'of error would 
oat Lein ths ole. W vol. 1. 5 7. 
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Sen on a judgment on 2 bed 
which-ran thus, vitze in udjudi 
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._ executian. an the judgment. aforeſaid,cinſtead of on f 4 
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nizance aforeſaid, 
2 de Mu. Nep. vol. 12. P 371. a 
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The court was 
Chancery, for yp wore 

ne of Obeſter; the council gtoundinz his on. 4 
7005 214, where L. Cote holds, that; Er OF af to 


LChitery a day ſnould be given for ſa long rice, 'as'thit | 


three county courts might be held before the return of 


the writ into this court, which is four montis; b 


S züwe the juſtices or lieutenants within the 17 |. 


ight redreſs: the error if they would,” On 
ps 4 kde it- wasyargued, that though thers 55 
ch am ancient uſage, yet now Hat. 33 H. . 4 497 43 
as taken away that ancient courſe, and nid. "th 
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2 004 0 heir f there ore. it does. hvtrextend to 
4 fie, nor eo y\ to. this caſes becauſe the 
Frans th of way fs s given by the coroner. 3dly, 


Before „at. 33 H. 8. cap. 13. there out- 
lawries in Cheſter; - the el ig of eordheff it in "Fame 
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being the merits of the cauſe ; and may be helped by 
the late /atute, it alten 2 Therefore the 
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bee this caſe fully ſtated in page 181 «> this Fail, 
wat * head Bail in re er | WES | which wie granted. 
ed nat bus | © HRC ane crown bed. it bad been done 0 A 
Trinity, 4 Am. Wilſon v. hatin.” i | the caſe of Me. Fi Medley. Vid 096, * vol ths 
f 20 2 a 1 55 e 
On: a :orit of error brought on 2 judgment i in the C . R 3 
te/ted the firſt year of the Queen, judg- bY WG 5 1 lde ths 1. 2 4. 


B. in ejeciment, 


1 ment was not given in the cieiment till the third year 
2 1 then the record was tranſcribed, | 


of the Qu 


and brought into this court. Ang. the defendant in gnror 


ſued, out à ſcire facias guars execute * to compel the | . writ of in quiry, being exec gment 
plaintiff to aſſign errars, the plaintiff. in error given Pry the defendant for 16B 1, 5 7 
pleaded nu iel record, and on bringing in the record, endant brought a writ , error, returnable in th 
the council for the plaintiff 1 in error moved, that Bene Kacke er Cbamber in Mis bich w 


was a favler of the record, to which the 0100 agreed. ſill depending y ; afterwards upt, an 
For they faid that the plea was, there is no ſurb record; | a commiſſion being taken ang the. 6 Judgment, was aſ- 
hich 1008 to the /czxe & „which! zecites a record ſigned to the pa N as 2 flignees of the com- 
a Juc al 88775 in the C. Th ovel hither by writ of miſſioners, ſued out two Hire, Jaciars in. this court on 
er, which this bets; never Was, no judgment hay- | the j.ud 1150 3 in which on two, nibilr returned, they, 
yg been given till after the return of the writ was out. obtained” ment, ſued out a Heri fadas , ereon, 
55 Chief Juſtice alſo ſaid, that this being #record of and took E defendant's goods” in execution, 8 
ſame court, it would have been more proper to have | which. 5 © COU rt was moved, that the judai = 
Ow 97 of it. Vide 0 vol. 2, be TW > _ 25 2 Sep þ the Aly facias m 1 48 be ft afid fide as eee the 
1 wit e 7 being e egging, and that the 2 
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"a a wwrit of error brought on a judgdieht' in the 2 With 17 00 addition, hat ed after. the writ 
B. in action 5 dower, brought by Elizabeth Tireman brough and d after i in 975 4 wv j 40 ee U 
ainſt J. Wilkinſon, an infant, who, by his guardian, BN Phat th e he f 7 Far Was not. abated, 7750 
atligned the general errors, And the error . 115 on rg ae ip 11 after i in no &f og 2 
was in the judgi ent; that: it appeared. ar. hep 'defe 95 , os 205 of « Was fill - eadin 
dant'was an infants Pand yer amore But eff 2 8 | end, t 3 ſcirt Ne n ot lie, on a pending 
ment was affirmed, 12580 c being a Fall. opinion | —1 g the 21 od erro1 1 'on *t Jud; 72 
this was aided by 155 Uare 2. k. $6 Pig Bk but the writ'of error periding 2 good thr The 
vol. 11 P. 1284. ber * 5 J 0 that the fans — was not — 54 
2257 ode > olg od Wo 207 | then th By ice, amel Nerxy sf Gould, 
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irs to the plaintiff; but it did not ſbew that the 
laintiff entered, or was poſſeſſed; and the truth was, 
that this line was omitted in the tranſcript, and the 


ns 
— had eftopped himſelf by pleading 10 error; 
and though the-court might; do it in order to be cer- 
tified of the out - branches of the record, as in the ori- 
ginal writ, or warrant of attorney, which are not re- 
torned WIR the-body of 

b * : . 1 7 
c _—_— could never do it, to be certified of any thing 
in the body of the record: they muſt ſuppoſe it to be 
returned as it ought to be, and muſt take it as it is, and 
are concluded by the admiſſion of the parties from 
taking it to be other wiſe. 1 Roll. Abr. 264. 2 Cre. 6. 


9 E. 4+ 38.0 8 291 944 1 22 20 AS : 
On the other fide it was inſiſted, that by pleading 0 
error the defendant admitted the record perfect; for 
the effect of bis plea is, chat this record, as it is, is 
without error i therefore he cannot come and alledge 
diminution afreſhy, and ſay, that there is error by rea- 
ſon of ſuch a defect, for that is againſt bis former ſup- 
poſal ; and by the ſame reaſon, he might be let in to 
alledge a diminution more than once, and he may al- 
ledge. it ad inſnitum; that the party is therefore bound 
and forecloſed, by this admiſſion, and that equally as to 
all parts of the record ; but the court was not fore» 
cloſed, for the writ of error is a eommiſſion to them to 
examine the.) error viz. that by inſpecting the record 
and proceſs, the court may cauſe to be done that which in 
277) 
There deal ee of the parties can or ought to 
reſtrain the court from looking into the record before 
them: that in the gaſe of Carletem v Mortagh, the plain» 
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defendant pleaded a ręleaſe, but miſpleaded it; and tho 
this was a full confeſſion of the party, that there was 
no original, yet the caurt awarded a certivrari, and af- 
firmed the judgment; but that had 


8 to very pa of the recotd, ſo the court iy 
ed as to no part; an 5 

35. and e MAyrriſam, Trinity.) Ann, in this 
court, on a /Ure ſacias, on a recogniæance againſt bail, 


are in point. 
The court granted a 

reaſons, ee an affidavit that the record was 

right below. Jide . he vol. 1. p. 270. 352. N 105 
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On this writ of error, an error in fact was aſ- 


2 
#: 


ſigned, viz..that plaintiff was a. me covert at the 
time of the action brought ; but not allowed; becauſe, it 


might have bren/pleaed in abatiment. And it is 4 ge- 
neral rule not to ſuſſer that to be affipned fol He in 
ect, which migbe have been raken advantage of, by 
being pleaded in abatement. Vid Mid: Rep. vol, 10. 
N 166. 3 : * * ene ln 
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the record on a wWrit- of error, 
adeed ate contained in another roll; yet 
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tiff aſſigned for error the want of an otiginal, and the 


been otherwiſe if 


Trinity, 12 f. Grofuenor or. Grauenor,. vi Stephens, - | 
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gurt held this defect to be fatal. Whereon' the plaintiff 
— ws court would award 2 cartiorari to the Grand 
It was argued it cauld not be done, for that 


An Dough 


reverſed the judgment, becauſ 
the council deſiring to ſpeak to it, 


N 1 


in the chern of rt. 
This was argue, 
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under the head Damages. 


the writ in the tecord returned 
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is objec- 
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. Per curiam . The utmoſt conſequence of th 


tion is, that we muſt give the ſame judgment that the 


court of C. B. ought to have done. 
Therefore the judgment in the cou 


affirmed ni; and the Earl of Clanrichard's. caſe was 


relied on as a caſe in point. Vide Mad. Reps vol. 10, . 
P. 225. I „„ bd RY 


Hilary, 1 Geo. Holroi v. Ebizſon« | 


Zee this; caſe fully ſtated in page 334 of this work, 


r 
Hilary, 1 Geo. Nutton v. Crow, 
ede fy td in pag hoe wor an 
 Michaelmas, 2 Geo. Dorſet . Chaplin. 


On a return to a certiorari, dire ged to the cuſos bre- 


vium; it appeared that the 0 60 wars quare Claus 
for an action of debt, 


ſum fregit, an improper origina 
after a verdict, the want of an original is 
aided by t 
aided. 5 Co. Rep. 37. 9 wt 7 Tm 41 
r ce that a guare clauſum fregit is no ori- 
ginal in an action of debt; and therefore the caſe was 
to be conſidered, as if A AS no original at all. 
To this it was replied, that the certificate from the 
proper. officer was the only way of trial what the ori- 
gioal in the adlion was; and he has certified, that a 
guare claiſum fregit was the original; and this certifis 
cate the court is bound to give, credit to. 2 Cru. 108. 


VVV 
The court were of he een en, and would haye 
an ill original; but 


Vide Mod. Rap. vol. 10. p. 318. 


Hilary, 3 Gen. Cook v. Dutcheſs of Hamilun. Erfor. 
vo ein 


n a writ of error brought on a judgment in the C. 
5 e Was, der tl eee. 

' reaton or. @ variance between the record deferi 
b che writ 772 Ed the record returned age 8 

The writ of error ran thus; 7 in the record Ae 
proceſs, and alſo in the rendering judgment on the plaint 
which was. in'ouf court before you and. your brethren, our 
Juftices of the Bench, by our writ between J. S. and thirty- 
one defendants there named, ſome, trrer has happenel, 2 
And by the record returned it appeared, that the otigi. 
nal action was between J. S. and the thjrty-one defen- 
dants before named, and one defendant mores and 
that the verdict was likewiſe had againſt the thirty- 
tra defendants z. pt that the thirty: ſecond defendant 
died before judgment, and that notice was taken 
an entry an the record of his death; and the judgment 
was given only e the thirty one defendants — 
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„In was argued, 1 e a yariance betweea'the 
ac It was Infilted that the offence or treſpaſs men- 
ticheT' Fr THE writ of etror, which was a treſpaſs; by 
thifty"one defendante, mu de a different treſpaſs fron 


tut in the Word returned. aa | 
thirty ti defendants. 5 . 1 * | wh reps by 
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ain, We are of opinion, that this writ o 
rr is well bro it anche rcon hat this myrit Fer. 
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warrants of attorney on the writ of error" in this court | 


were afſig ned for error; the court ſet the aſſignment of 
Joh aſide, and ſaid it had been done ſo ſeveral 


times, on account of e | | 
awarding certiorari's. Vide Stra. vol. 1. p. 14. 


. 


Hilary. 5 Ces. Thatcher v. Stephenſon. 


On a writ of error coram vobis, &c. infancy was aſ- 


- ned for error; and a ſcire faciat to hear errors was 
en out, and a ſcire fect returned ; the defendant ror 
not appear and join in error, and the plaintiff applie 
to the court to know what to do; and they directed _w 
to put it in the paper, without taking out any rule 
to join in error. | 
was reverſed. Vide Stra. vol. 1. p. 144. 


Trinity, 5 Ges. Bollew v. Aylmer. 


See this caſe fully ſtated in page 307 of vhis work, 
under the head C958. | 


Michaelmas, 5 Geo. Cunningham v. Houftone 


On a writ of error brought, the want of an original, 
and warrants of attorney, were affigned for error. The 
defendant pleaded a releaſe of errors; and on not his deed 

- replied, the plaintiff was nonſuited. Thereon the 
the court was moved to affirm the judgment, but 
the court direded it to be put in the paper, and 
when it came on, they objected againſt afhiming the 
judgment; becauſe the pleading the releaſe was a con- 
feſhon of the errors, and ſo it would be to afhrm an 
erroneous judgment. And befides the tables were now 
turned; the queſtion not being whether error or not, 
but whether dune or not by the releaſe. The court 
quoted A/lon's Entries 339, where the entry is, that the 
judgment be affirmed. But notwithſtanding this the 
court gave judgment, that the plaintiff take nothing 
by the writ of error. Vide Strange, vol. 1. p. 127. 


Michaelmas, 5 Geo. Ogburn v. Berrington. 


On a writ of error brought on a judgment in C B. 
infancy was atligned. The court directed a feigned 
iſſue. Found with the plaintiff in error, and judgment 
reverſed on the return of the pgſlea, on motion, with- 
out argument in the paper. Vide Strange, val. 1. 
$0807; 5 e 


Michaelmas, 5 Geo. Gould v. Coulthur „. 


See this caſe fully ſtated in page 66 of this work, 
under the head Amendment. 

On A writ of error brought on a judgment in re- 
land, It was Gbjected, that the defendant was an in- 
fant, and therefore there ought not to have been a ca- 


Fiatur, i. e. let him be taken. To which it was an- 
ſwered, and refolved by the court, that there being a 


verdict in the caſe, and fat. 16 C 17 Car. 2. 4, 8. here, 
being enacted in Jrelend by flat. 17 & 18 Car. 2, c. 12. 
the fault was cured ; although the adding a capiatur, 
where neither that or a miſericordia lies, is not ex- 
pteſsly mentioned, but only the putting one for an- 
other, ar; omitting either of them, it being a matter of 
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the delay which would follow on 


And when it came on, the judgment 
Michaelmas, 6 Ges. Brewer v. Turner 2 Ener, 


I | be only zo the great damage of one of them. And it Was 
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f aſſi ned. | [ 


| aſſigned; and it was'objeRed, that it is an cje2?ment for 
ed @ ſtatute made in Jreland, 17 & is Ca 


tion on a ſcire ſaciat againſt executors on a judgment 
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\ \ g | | | | 
Michaelmas, 6 Ges. The Ducheſs of Hamilton v. 
CE: JPET 5 e Incledon. n TIT 
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$i On a writ of error brought on 2 judgment in C. B. | 
in an action on the cafe on ſeveral promiſes,” a vergig 
was given for the plaintiff, and the general er, 


I be plaintiff in error's council argued; n Pee, (an, 
conſequently a peereſs ) cannot be attached: but A 
be brought in by fummons ; whereas this declaration 
runs, that the ducheſs was attached to anſwer, ++ | 1,4 
Per curiam. Whether that be right or wrong, is hot 
material; for if it be wrong, yet according to the mo- 
dern reſolutions; you cannot reverſe a judgment by 

the recital of the writ, but muſt bring the very pt 
ceſs itſelf beſore the court. Fide Strange, 'vol 1. 5. 225 
N ö ; pets i FD. Ras 1 11 
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| 4 FA f 8 
Ide court was moved to quaſh a writ er, be⸗ 
cauſe the judgment was againſt two defendants, and {6 
deſcribed in the writ of error, but then it was laid to 


urged, that the perſons who are named under the tothe 
great damage, are they, and only they, who bring the 
writ of error, So that the caſe is no more, than that 
one defendant brings a wv: it of errer on a Judgment 
againſt ttvo, whereas both ought to join. 6 Cs; Rude 

| dock's caſe. e Ea ae, 
Per curiam. If it had any where appeared, that the 
other defendant was dead; there is no doubt but this 
defendant alone, without the. executor of the other: 
| might bring a writ of error; but as nothing of that ap- 
pears, and the judgment is joint, it ſhould ſeem as if 
all muſt be mentioned under the e the preat damage, 
And to this purpoſe was the caſe of Pennoir v. Brace 
in the * of W. 3. 5 Med. 338. Salk, 319, 5 Med. 
SEL 3 Ea 


16, 19. Vide Stra. vol. 1. p. 233. 5 y 
Hilary, 7 Geo. Leeds v. Poier. 


On a motion in this court for a rule for the plaint 
to affign errors on à writ e error from the K. B. it 
{r eland, on a judgment in geciment from the C. H. there. 
the court made a rule that unleſs errors were aff ned 
within fozr days after fixing up a new note in the office, 
the defendant in error ſhould be at liberty to lign a 
non Pros: +34 4 1 0 a ; i l 
Wichin the time allowed by the rule, errors were 


lands in the county of Dublin. And the council offer- 

which appoints the trial of cauſ. find it 5 3 6: F0- 
2 | riat of cauſes ariſing in the count 

of Dublin, to be at niſi prius in the fame ace Wha | 

the King's courts ſit, in the county of the city of Dub- 

_ So the judgment was affirmed. - Vide-Stra, vol. 1. 

. 7. i & 755 | 
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Eefter, 7 G. Kent v. Km. 


See this caſe fully ſtated in 336 of this work, 
under the head Dans. 3 of this works 
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againſt their teſtator in C. B. in Iralanu, ar du 5 
Bont neuf tsitator in C. H. in Ireland, at an , , 
mation in B, N. theres % b*bgolq guts 
The plaintiff in errors council took the following 
exceptions: | | e Bethe to, 


Firſt, The proceedings arc againſ a man, 2 his wile 


like nature not againſt the right of the matter of the 
uit, or whereby the iſſue or trial are altered, there- 
_ the judgment was affirmed. Yide Strange, vol. 1. 
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OB 0 2 58 A . 1 N | 15 76 e hong out 
©. - Miohaelnas, 6 Ces. ' Newell v. Pidgeon. i 


Per curiam. If the plaintiff is nonſuited and a judg 
4 a 5 nontuiteg; a judg- 
ment goes, againſt him for coſts, error lies in the 2 ö 
quer Chamber, 1 Roll. Ar. 774% Vide range, vol. 1. 
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| own uſe, which a_feme covert could not do z and 1 Vent. 


N to ſay eme bert converted goods to her own uſe; 


them at ſhe pleaſes, yet that cannot alter che daſe g be® 


ner, vis. that goods of their teſtator did dome t the 
hands, ſufficient to pay; the debt, which tlie (7: me 
t their 


as executrix, and the debaſlavit is returned in this the 
hufband and wife) have waſted and converted, 


12, 24. 33, were cited, where in trover. it as held ill 


and though this be the caſe of an ex res 

out chis Ve the Cale. of an exceutris, who Tas 

| a: particular intereſt. in the goods, and may-dilpaſe'ef 
cauſe the conwerſton has quite extingui ek 
rale ie converſion "has quite entingadeg r p- 
ticular* intereſt of her's, and an nur only, e the | 


T 


4 


fk 


of the ſheriffs returning, that the huſband: had con- 


{hall be of the proper goods of the huſband, whereas here 
12 aden en goods of them both. heme 
Per curiam. The precedents are the ſame as this in 
the caſe of a feme executtix · It is ſufficient to ſay, that 
the wife waſfed the goods, without going on to ſpeak 
of a converſion; and therefore if the ex reſſion be not 
roper, we may reject the converting to his proper uſe. In 
trover it is eſſential, but here it is not. 1 Roll, for. 
930 pl. 9. Cro. Car. 519, are, that the judgment on 
ſuch a return ſhall be the proper goods of bot. 
Second exception on the writ of error in this court, be- 
fore errors aſſigned, or diminution alledged, there muſt 
iſſue a certiorari, by which all the ſeveral proceſſes of 
execution are brought up and made. parcel of the 
record : whereas the only ground for awarding it can 


- 


to verify or falſify. an aſſignment of errors, and 
Weser it Thould not have iſſued before 
Per curiam. The court may take notice that the re- 
cord is impetfect, and award the writ for their own 
ſatis faction bai, 2 e eb £4 70 
Third exception, In all judgments it muſt appear, that 
the coutt has fully conſidered the caſe, and are con- 
vinced that᷑ the judgment they give is right at the time of 
ronouncing it; and in Salk. 402, Atwood vi Burr, a: 


* 


of the words, becauſe it appears to the court that the plea 
being inſufficient in law. In the caſe at bar it appeers 
the judgment was affirmed; before the merits of the 
cauſe had been confidered, for the record is, becauſe it 
2will appear, in the future tenſe, inſtead of it appears; 
fo that becauſe it will appear at a time to come, that 
the record is right, therefore do they before that time 
afiim'thefudgating e e ao 
Per curiam. That caſe . v. Burr was of an 
inferior court; neither (as Eyre Juſtice, ſaid). is the re- 
port of it right: indeed that point was mentioned in 
Mich: 1 Ann, but the cauſe hung till Hil. 4 Ann, when 
the judgment was reverſed on e PReng ; the clauſe, 
it appears to the court, is no judgment, C ro. Elia. 145. and 
is implied in the therefore in conſidefation. There was 2. 
caſe in the Exchequer Chamber, where the becauſe it ap- 
pears was, that the defendant's plea is good, therefore the 
conſideration is, that the plaintiff have judgment. But 
the court ſaid, that if K did not appear to be grrancous, 
they would not traverſe it merely becauſe a wrong rea- 


ſon was given for the judgment, therefore the judg- 


ment was affirmed. ide Stra. uol. 1. p. 40. 


fp 


The defendant brought a wir of error coram vobis,- 
&c. and aſh gned infancy, and appearance, by attorney, or 
error. The court was moved, that the attorney might 


1 7 


be obliged to ſet it right, and Goodright u. Right, and 
Stratton v. 'Burgeſs, were cited as 1 14.8 ahi bo Buc 
the court faid they could not do it in this caſe; hecauſe 
here was no expreſs undertaking to appear, as there 
was in thofe caſes; if there had, the court would ob- 
lige che attorney to do it in 4 proper manner. Vide. 
r STE LITICT oorz ul nant 

- © HEMI JUG -4 FTE, - | 


> 


«3 : . + 93 ' K 9 1 N 


e 
” TT ey 7 1 2 
„ 4. eee * 
o ; * '".. 1. r * > 
r „e 2 


n 


. Wo. 4. FN 72 as 475 *75 * 
' . * 8 
+, Trinity, 7 G. "Feffry 
J. TSS tines 


' : + 2 A 1 05 2 135 115 is * + . 
The plaintiff in error 115 errors in lau, and in 
Fact, and on demurrer for Auplicity, the, queſtion was, 
what: judgment the court ſnould ive; and after con 
ſideration N an entry, that it be affirmed, ac- 
cording to Yelv. 58, Vide Strange, vol. 1. p. 49 
: *, v4 71 914 7 8 35 „ n R 42 OR * 
Tr mn PR gr og Gee 
- Tr mity,' 7 Geo, Everett v. Gery. 4 * the" wh 
; 1 * 5 ay) Bo Be VLDL * 96101 ! 
On che return of the ſecond are facigs againſt bail, 
2 four duy rule was given, and on the Hurth day the: 


4 
v £3 7 


> 4 v3 7 


verted, and he ſays, that in that caſe, the execution | 


dgment on demutrer was held efroneous, for want 


4 3 
TDixih, 7 Geo. Power Vo Tang. OT, 
& & | * = * 3 + Cf 15 . - g a : 


477 


As to the firſt caſe, the court ſaid, it differed, for 
there the bail came in time, while they might ſur- 
render the principal, which they cannot do here, af- 
ter the return of the ſecond ſcire e at which time 


no writ of error was brought, and as to the caſe in the 
Houſe of Lords, it was there agreed, that the court 
below could not reſtrain them; but the Lords ſaid 
me expected more reſpec. 4 | | 
Per curtam. We can make no rule, Vid. Strange, 
vol. 1. p. 443. n | 


| Michaelmas, 7 Gee. pe Mayo v. Parſons. 15 


See this caſe fully ſtated in page 257 of this work, 
under the head .Certiorari. N 


Micbaelmas, 7 Gee. 2 Gardner v. Claxton. 


The court was moved to ſet aſide an execution 
taken out on a judgment in a ſcire facias quare executio 
non, becauſe they had affigned their errors before; and 
the matter being referred to the maſter, he reported 
an old rule, of court, that if the party pleads to the 
ſeire facias, and it goes againſt him, execution may 
de ſued out; but that the writ of error ſhould iſſue 

notwithſtanding. MWhereon the court in conſidera- 
tion of the delay, eſtabliſhed it as a ſtanding rule for 
the future, that if on the return af the ſcire factas, the 


Fd 


plaintiff aſſigns his errors, then all fartier proceedings 
| ſhall be ſtayed on it; but where he chuſes to ſtand 
out on pleading to the ſeire facias, execution ſhall go 
if it be adjudged againſt him. Jide Strange, vol. 1. 
I | 


% 44 „ « ſr, ©. " Ky | . _ * 4 . 
Hilary, 8 Geo. The King v. The Dean and Chapter of 
| Trinity Chapel, Durham. 


The dean and chapter, & e, denying the archdeacon of, 
Fe. his ſear. therein, and his voice in the chapter, he 
brougbt a mandamus.in the K. B. in Ireland, directed to 
them, ſuggeſting that his predeceſſors time out of mind 
had enjoyed the ſaid liberty, and that the franchiſes and 
| liberties of their corporate body was confirmed by let- 
EF Boer: diving xt 2/2959 208. 25 0 
The return, made by, the dean and chapter being ad- 
judged inſufficient in the ſaid: court in ireland, they 
gfahted a peremptory mandamus; and then the dean and 


f df writ of erron in this court. 


be principal point in queſtion was, whether a writ 


| of error would lie on a peremptory mandamus. 


Per curtam, We are of opinion that the right of any 
perſon is not to be determined on a mandamus, it gives 
a remedy where there is a ſeeming probability for it, 
and it ſettles people in their poſſeſſions, ſo that they 
may be able to defend their right, or by virtue thereof 
to bring any action for things incident to the poſſeſ- 
| ſion; and if a torit of error would lie in ſuch caſes, it 
| wal entangle all the public acts of annual officers in 
nioft corparations and paris 116 6 
It is agaioſt. the nature of a 20r4t error to lye on 
any judgment, but in cauſes where an iſſue may be 
joined and tried, or where judgment may be had on a 
demuxter, asd joined in demurrer, and therefore it 
| the return of an habeas cor pus. up 27 l 
It is true, if the defendant. in error bad traverſed the 
return of the dean and chapter o this mandamus,” as by 
tat. 9 Ann he might, in ſuch caſe the writ of error 
would have been good, becauſe then a final judgment 
might be given; 2 on the traverſe of the facts in the 
return, the. other fide may take iſſue or demur; and 
ſuch hora might:/be;had; as if the proſecutor of 
| the mandamus had brought an action on the cgſe for a 
| falſe return; 1 he had a verdict on judgment on a 
demurrer, he ſhall recover his damages and coſts, on 
. which juggmeent a writ of error would lie on a per- 
emptory mandamus; and thereſore it was reſolved by 
the whole court it would not now lie. 


principaF brings error, and thereon the court was 
hes to fa N 9 pending 
de writ of error, and the caſes Myer: v. Artbur, and 
Church v. Waren ee 
cited, 
torney, for proceeding againſt the bail pending error 
in parliament. | . 82 4 | "PE | 8 ar 
. 


- 
a * 
* 


e in the Houle of Lords, were- | 
the Houſe threatened to commit the at- 


After ward @ turit of error was brought on this udg- 
who in the Ho Peers: and the Lord Chi 


bent in te ou l eff aron, 
ho attended there, together with ſeven other judges, 
cquainted the 


£ 
Lords in parliament, that all the judges 
in England were x Bs that a writ of error would 


would not lie on a judgment for a procedendo, nor on 


not lie; and tbereon the jud t of this court was 
affrmed. Vid Mod. Rep. — 8. p. 27. 183. = 
| I 44 8 5 E after, 
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| | 8 C., Lawrence v. Jarl. ] iſſues'are not ſound, this Joe went cannat be ſupport, 
wh bi Faſter; 8 Gros Lawr 7 4 4% 8 | ed, and it is part of this i ue that the defendant had 


proceeded iu the ſþrritual rourt after a probibition deli. 
vered; and if this had been found, then the plaintiff 
would have beeti intitled to damage. 
Per curiam. We are of opinion, that the awarding a 
conſultation is no more than ſetting aſide the Probibiting, 
and giving the plaintiff in the ſprritual court liberty t 


On a writ of error brought in this court on à judg- 
ment in the C. B. the caſe was ; the plaintiff who | 
was executor. of a ſecond indorſce of a promiſory note, 
brought an action 1 the indorſor fort d faut of 
payment by bim, and after a demurrer to the declara- 

tion, and judgment for the plaintiff in the C, B. and a 


writ of error in this court, the error aſſigned was, that | proceed on his libel; and that the variance between 
the plaintiff in bis declaration did not ſet. forth, that | his /ibe/ and his plea is not material; for 1 in 
the drawer had notice of the indorſement, nor any de- | the one tis - third parts are demanded, and in the other 


two integral\parts,; yet that muſt be underſtood" attording 
to the aha — OT oe * 
As to the other objeQion againft the verdict, it ig 
true, where ſeveral iſſues are joined, a verdict, which 
finds one and not the other, is not good; but in this 
caſe, the not finding any proceedings in the ſPrrity 
court againſt the former rebibiton is but matter of form, 
however, this verdi&t'hath found all the material parts 
in iſſue, and therefore” it is ſufficient to ſupport this 
J é e 
Beſides, if the plaintiff would have any advantage 
by the defendant's proceeding after a probib;tron, this 
being matter of evidence, he (the plaintiff) mould have 
proved it on the trial, and inſiſted on his damages, 
which be has not done; therefore the judgment was 
affirmed by the whole court. Vide Mod. Rep. vol. 8. 


mand or default alledged in the drawer z but not allow- 
ed, it being che conſtant form, and this conſidered only 
as a matter of exidoyer ; judgment was affirmed, on the 
authority of the caſe, and on the reaſon of the thing; 
for the defendant by his demurrer admits, that in con- 
{ideratian of the premiſes, via. the defendants making 
the indorſable note, and the indorſing it to the plain- 
tiff, the defendant aſſumed l „accord- 
ing to the tenor of the note, Vide Mad. Rep. vol. 8. 
Trinity, 8 Geo, | Note v. Coldecot. 


On a writ F error brought on a judgment in C. 
B. the court held, that if there Ve a warrant of at- 
torney of any term pending the ſuit, it is enough to war- 


8 


rant the proceedings, and there is no neceſſity it ſhould | *. 

be of the term ia the placita. Vide Strange, vol. 1. f Page , e b ee ane e,; 

K e Pew:  Midhatlmas, 8 Geo. The King v. The Archbiſhop of | 
Armagb and Jackſon. | | 


Michaelmas, 8 Gro. Pitt v. Cinq. VVT 
1 See this caſe fully ſtated in page 182 of this work, 22 ee dee brought ae K. 
under the head Bail in Errors = 8 WEE The great queſtion was, whether ſince the one ad. 
| | 905 ö vowſon belongs to the crown; there can be any union 
Michaelmas, 8 Geo. Stratford v. Neal. by virtue of the act, J. e. whether the King is bound. 
a ö I | by the general words of fat. 17 Car. 2, f 17 
On a 2orit of error brought on a judgment given in point was, whether any union could be . when 
the court of N. B. in Ireland; the caſe was thus: one of the churches' was vacant 2 DR 5 
One Neal libelled in the ſpiritual court there, for two- | Per curiam. We ate of opinien that this fatute ne. 
bird parts of the tithes due to him. for dry cattle fed in ſuch | ver intended any union ſhould be made of two churches. 
a-pariſh, &c. The defendant ſuggeſted for a probibition,, | after an aveidance in one, for by the common law (by 
that the cattle for which theſe tithes were demanded which this act muft be conſtrued) there could be no 
were beaſts / plough, and other dry cattle fed in the | ,y;2y but by the conſent of both patrons; neither could. 
ſeid patiſh\ with hay and ſtubbles of corn, for which | it be made in immediate but by the conlent of both the 
r the patrons did_ agree tg1 unjte, 
granted; and In queſtion hough it might be m 1 future Wi the | 
the ſaid Stratford was ordered to declare on the prohibi- of the. bf rm — r e ee wire em 
tion, which be did, and in the ſame manner as before Therefore it would be very hard to conſtrue this ſta- 
he had ſuggeſted, and concluded his, declaration, that | tute ſo as to make an unton good, where both the 
the defendant. had proceeded in the ſpiritual court after | churches are not full at the time the union was made; 
a, prohibition delivered, Oe. and againſt the probibition, for it is not ſo by the cannon law in caſes of ipteſetita- 
ls t n 5 . WY ISP make PSS 0 es fr p | 
L The defendant pleaded, that the cattle fo which de. On ARG n en eee 15. the lee 
ad demanded the ſaid tithes were not ſuch as the plain- It is clear, that the King cannot be devefled rann | 
tf had fet forth in his deolaration, nor fed with fuch | of his prerogattpe, bf Ang e ee 
hay and ſtubbles, for which tithes had already been | 1jamenr; but that 4 e plain and : expreſs: 
paid; and then pleaded, that he had a 147 two in- words for that purpoſe, though all his-ocher-rights are! 
tegral parts of the tithes of all ary cath; fed in that pa- idr 8 
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riſh, and that he had now proceeded againſt the form of 
D / pe Mes 
On this they were: at iſſue, and the defendant had 


a verdict, aud judgment for à conſultation, which was 


awarded; on which judgment, the now plaintiff 
brought a turit f error; and it was infiſted for him, 
that there was à varianee in the pteadings, and that 
the verdict would not ſupport this gen. . 
it. As to the variance in the pleadings, Oe. the 
plaintiff in the ſpiritual cu, had by bis Me demand- 
ed tios· third parts of the tithes duè to him for dry cant, 
Sc. and being defendant in the action, he claimed a 


made no ſufficient title ee 
_ 2dly. As to theiverdich; it was objected, that the 
jury found that the wattle for which the ſaid'tithes were 


jects; and it is likewiſe clear, that general words in an 


tences or clauſes in the ſame ftatute ; 


> ut certainly it 
was never the intent of the legiſlature by this act to 
work a wrong to any patron ; hut if this union ſhould 


be good, it would duet the King of that right which 


was already veſted in him to--preſent to this;vigarage ; 


— 


and ſuch: — 8 of t 
mage not only to the crown, but it. may happen ſo to 
be to ſeveraF other pern. r ny Th 

- Beſides, in this cafe there, being two benefices unit - 


* 


t is plain that the Areb- 


ed after um avoidance in dne, 1 


li right to tuo: integral parts of the tithes, &c. ſo that his: || y; 9 2 Ih * 
| lea varies. from his lib and therefote 2 conſultation. | tp $a wel n benelne which is 
1 thouJd not be: awarded, becauſe that gives ing power, || "As co the plmarty which the defendant ede te de 
1 to ſue; for any thing not in the /:be] ; therefore he bas | whitofiguare- impedit, "the. whole court agreed that it vas 


nat; a:good plea in har to the King's right, and that 
wan-the principal reuſon N Fs Silt” 5 ＋ B. 8 
Ineland\gave judgment fer the King 
And for the reaſong before! mefftibned, the whole 

O ned. 5 


| 

3 

2 

| . „ f My 1 2424 1 1 * — | 

| | bich tiches had already been paid, qr FEY did n courta that the jg ment in Ife be.affirm-. 

1 ich ghar there were: any: proceedings in the- ri, ed, Hide Ad. Nep. vil U, . 

1 court after a probibition delivered > and therefore it was vt ortho ng" o67 Ani“ J ib a a * ba 
| 1 ; | ; inliſted for. the plaintiff in. this action, that if all the 6 IVY 1 ; They L Jamie 
1 ee e e een Dr, 
1 s by | 
| | - 
1 f 
a : ; | 
1 > 
— = 


ſtatute would bea da- 


* 


wy Hilary, d G. Allocl v. Carter. 8 8 


The court was moved to ſet 1 
ae of errors in a cauſe 'out of 


agent here, 


caring they were not ſham errors aſſigned merely 
for d 495 the reaſon, on which the common motion is 


de, failed .. 
Per curiam. This is ſufficient to ſatisfy us that ther ie 
js ſome foundation for our ſending a certiorari, a 

therefore the error muſt ſtand } the defendant in errors 


certisrari, which was 1 hn Vide gira. 


vol. 1. P. $45» 


Eafter, 9 Geo, - The King v. Barbery. © 


See this caſe fully ſtated in page 179. of this: wrt; 
under the head Bail. 


See this caſe fully 85 in page $66 of this work, 
under the head Bail. 1 01 
Trinity, 9 Geo. Belt V. Calls, ne” 15 
A writ of error coram vobls, wm 1 broughit on 4 
judgment given in this court the queſtion was, 
whether it was à upef ſedeas beret it was allowed by 
the court. 
The Chief Fuftice and too other * were of 
opinion, that it 3 be rene be e * ere of 
a judgment in this court ſhould be delaye 
75. pi; alowed by a fecondat 75 for if that ſhould be 
then any man may avoid execution for a whole 
vacation; at the expence of no more than one Bil. 


lin 

There 3 is certainly fome variance between a writ if 
error coram vob, Sc. and other writs of error, for. the 
one is directed to the juſtices of this court, and there- 
fore ſhould be allowed by the 
is d ry to the Chizf Juſlice only. 
Eyre, Jobkice, was of another opinion ; he i- 
*. th caſe of Lowns ve Carter in Chief Juſtic 5 
time, where à writ o or was adjudg LA W e 
before it was allow 
It is true, there is'a difference beten this os 
and other writs F error; But the reaſo is on.is plpin, for 
where writs of error are brought u ch cheguer 
Chamber, or in the Houſe of Paß, to 2 the judg- 
ment of this court, they. are. all directed ta the Chief 
Te alone, becauſe he i 7 to certify the record; but 

where a wrir 4 % wes Me ain bob Ge. iy' drooythi, 

there is no record certified 
Beſides, there never — nine ones of ln, b 
to allow a torir & error, beeauſe ar is ur ref right,” 
and due to the fubhect of right. / 1 414. 
But admitting this'writ'is no fag 5 beſore the 
allowance, yet if. is a good fuer a After'it iv allow- 
ed, as this was by the ſecotidary;- and befote notich; 
and ſo ĩt was aufg ei the es of 9e . Gave, a 
which eaſt an execution enetcuted way ſet ite > bue 
the want of notice excuſed the contempt» Vid Mad. 
Rep. vol. 8 . 1% v9 £1 l nA 
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ona judgment in 


Oa a 2 writ. 2075 error. 
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the error 3 Was, . 
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cr dia, which the defendant believing to be erroneome, 


brought a writ of error in this court and aſſigned this 
mutter, there being à precedent in Cotes Entries, that 


it is afromeous, 


414 : 


Per curiam. If the entry of a miſericordia had been 
neteſſary at common law, there is no A of Jeofails 
| or thoſe 3 | 
cit, or 

non ſum" informatus, but the principal judgment is nei- 
| 9 1 4 ; Jud 
Now dat common law there was no entering à mſeri- | | 
cor dia in ſuch caſes, becauſe ſuch entry is only for a 


Which cutes the want of ſuch entry; 8 
extend to judgments entered by conf?ſſton, nil 
ther of theſe, for it is a judgment on à demurrer 
joined. ane aig ee By WAA 
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Falſe- claim, and here is no colour of any falſe com- 


plaint, becauſe the plaintiff ſays, he '4vill not further 


proſecute ; and as for that caſe in the Lord Coke's En- 
tries, many of them have been condemned, therefore 
the judgment Was affir med. | Vide Mod. ep. vol. 8, 
p.198. * a n e e WP PHF | "> 
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Trinity, 11 Ge. Moorfoot v. Chivers. 
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On a motion to ſet aſide an execution, the caſe was, 
that a writ of error was allowed about two of the clock 
in the afternoon, and about. the ſame time the execu- 
tion was ſerved ; now it was inſiſted, that from the 
time of the allowing the writ of error, the hands of 
the court are tied up, and if ſo, the execution is irre- 
gular, and ought to be ſet aſide, 5 

All which was admitted on the other ſide, if notice 
had been given of the allowance of the uit of error 
before the ſerving the execution, otherwiſe it is regu- 
lar; but here the plaintiff in tbe, wret of error did not 
give the defendant any notice, that it was allowed. 
The court was: of opinion, that if the plaintiff in 
error could ſhew, that the writ was ſued out, and al- 
lowed. before the execution was ſerved, it muſt be ſet 
alide, though the defendant had not any notice of it. 
Vide Mod. Rep. vol. 8. p. 373. Strange, val. 1. p. 631, 
© 4 Trintty,:11 Geo; Turner v. Moſſe. * * 
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On ai writ of error brought on a judgment in C. B. 
in an action on the caſe ; the error aſſigned was, for 
that there being but one defendant, the plaintiff had 
declared, ſor that to wit, that whereas ipſi idem, i. e. they 
the ſame, the defendant, &c. inſtead of iſe idem, i. e. 


he-the ſame, & e, exmbagopng 547 108710W G1, 44690 
Her curiam. The ward ip is but Jurſihſage' and if 
& have been 


it:/had been leſt out, the declaration wou 
ood without it; therefore the judgment was affirmed. 
Jide Had. Rep. vol. 1 ee 11 U þ Tis 10 Inn 
Nr 4211 A {12-4318 
%% ͤ Ä 
Inempbfiems una nig as ind C03 n 
On a writ of error brought on a judgment given in 
the · G. B. by default; and one of the errors aſſigned, 
was the Want of a wit of inquiry of damages; and on 
a cerliurari taken out by the plaintiff in error, to verify 
is error, it was certiſied, that there was no torit of 
inguiry. ü 243, e Deus 90 0) οονο,eñq NSW Ob, 
' Per curiam. The judgment muſt be affirmed, becauſe 
the Want of a JudicilaÞ writ is helped by 18 Elix. c. 14. 
after a verdict; and by 4 Hun. cap. 16. for the amend- 
ment of the law, c. all the fatutes" of jelfails are ex- 
tended:to judgments! giveri-oni2default. ' And after 
wards in Michaelmas term. 4 Geo. 2, in the caſe of 
Mallory v. Jennings. Accordingly by Ro „Chief 
Juſticè, Proby and Lee 4 uſtices, the judgment of the 
GB. was affirmed, -J4 Raym. vol. 2.5% 1397. 4 0 
og 107197 & to ald 90; v 308 30 
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and the judgment was that the plaintiff in error ſho 
recover his debt and coſts, as he ſhould below. 
The court was moved, that the plaintiff in the ori. 

ginal action might recover his coſts thereof; but it 
was objected, no coſts were recoverable at the con. 
mon law. on a writ of error, and that neither ay, 

H. 7. c. 10. nor flat, 8 & 9 I. 3. c, It, extend 0 
writs of errors, where judgment is reverſed ; only when 
judgment is affirmed, or a writ of error diſcontinued 
there is no precedent for coſts on the reverſal 97 
ment. | 5 7 
T his court are to give the ſame judgment as the C. 

B. ought to have done; and how could they adjudpe 
coſts for the writ. of error. Halt, Chief Juftice, S: 
led a writ Y error a revivor of the cauſe, and removal 
thereof. Adjourned. Vid: Mod. Rep. vol. 8. p. 315, 


- See this caſe more fully ſtated in page 16 of this 
work, under the head Xicord l. 


of error brqught in this court, judgment was a, 2 
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Michaeimas, 11 Cen. Hunſton v. Howard. 


be plaintiff had judgment in the court of C. 3. 

which was now above ten years ſtanding, when the 
| defendant brought a writ of error in this court, and 
aſſigned the want of an original for error; and now 
the defendant in error pleaded no error, and the want 
of an original being not yet certified, he moved 
to put it off till next term, that he might in the mean 
time procure an original to be filed, this being a con- 
trivance of his own attorney to defraud him. 

Per curiam, This motion ſhould have been made 
before the cauſe was put in the paper; but it having 
the countenance of fraud, it was ruled to go over on 


1 payment: of the coſts of the day. Vid. Med. Rep. 
vol. RE ͤ 


8. p. 327. 1 
Hilary, 12 Geo, ' Lambell. v. Pretty Jubn. 
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A A judgment was given in this court in an_aQjon of 


treſpaſs, and on a twrit oF error being brought in the Ex- 
| apap Chamber, the 10 ment my a 24515 The 
deſendant then brought a writ ef error coram vobis, &c. 
in this court, which the plaintiff 's council moved: to 
quaſh, and cited 1 Vent, 207. 2 Lev. 38. 3 Keb. 28, 
29. that it will not lie after an affirmance. 3 
On the other ſide it was inſiſted, that the record was 
never removed from this court, and that an action of 
| dot mille is EE EY E 
Per curiam. Before the ſtatute of Elizabeth we could 
not examine our own errors in fad? after an affirmance 
in parliament : and the Exchequer Chamber is now in 
the ſame degree with regard to us as the parliament 


was e Fe turit of error mult be quaſh- 
ed. Vide Stra. vol. I. 5. 69. 
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| On s vrit Fe, brought on a judgment in C. B. 
it was aſſigned for error, that E. R. who was ſworn as 
a juror returned on the principal panel, was never re- 
turned by the ſheriff; And alſa that there was a dimi- 
nution in the record for want of the venire:facias, and 
babeas corpus, and to this in no error was pleaded. 
| Per cur iam. > The caſe. 1 Roll. Abr. 758. pl. 8. is ex- 
actly in point, and according to the reaſon of the law- 
in other caſes : therefote the judgment muſt be affirm- 
ed. Jide Stra. vol. 1. p. 684. Raym vol. 2. p. 1414. 
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To a ſci . fac. ſued out by the defendant in error, 9: 
| executio — &. in ede Ky compel' the Sling in 
error to aſſign his errors, the plaintiff in error pleaded, 
that the "defendant in error had ſued execution in 
the C. B. and levied his debt recoveted. And on 
motion, this plea was ſet aſide as a ſham plea, (as. 
a plea of payment in the like caſe was ſet aſide in 
Hilary to Ges.) for the meaning of ſuipg out this writ 
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20) Ow:a' writ” of error corum vobis, it was affigned fo 
f 


he day of aii privs.'' And it being in ged?ment, the 
court ſet” it äſide, and ordered the attorney to ſnew 
ceauſe: Why there ſhould not be an attachment againſt 
chim; for they ſaid it was to defeat the 3 
ſtituted by the court to try the right; and every body 
knows that the plaintiff is but nommual, or if a real 
perſon, yet his releaſe? is à contem t. Vide Strange, 
vol. 2. p. 999. Risch 23. 1.58 p ain nee 
K n INE Amſege nend 19 bine. 
30 Michas unt, (C, . Buller v. Lufitano de Pinna. 
Der VE IP. TH eg 2 FF 
A Writ of error was brought by a feme ſole,” which 
abated by her marriage, and then ſhe and her huſband 
bring a end; -atid*the court 3 to take out 
execution, it being a delay occaſioned by the act of the 
plaintiff in error. 42 Mods 285. 1 Vent. 100. Vide 
Stra. vol. 2. p. 880. WE A © GI OK as 


Ni TE Sher ewe . 
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* ' Michaelmas, 4 Geb. 2. Siuertapyle v. Goodfellow, © 


Aſter notice of a writ of error, the plaintiff in the 
original action took out a capias againſt the defendant, 
whick was returned en % inventus, is e. 1s not o be 
Found, and ſo proceed by '/cire factas againſt the bail 
hereon it was moved to ſet aftde the proceedings again 
the bail: the plaintiff'g council urged, that though the 
proceedings are irregular as to the principal, yet they 
are right as fo the bail. 5 
Raymond, Chief Juſtice, ſaid, he believed there was 
a reſolution 4 Ann, that after notice of a wr gf error, 
the plaintiff might ſuela capiat againſt the principal, in 
order to charge the bail, Which he thought againſt 
reaſon : if the plaintiff directs the ſheriff to return his 
capias non eff inventus, he cannot bring an action againſt 
him for a falſe return, though he had been in the com- 
pany of the deſendant before the return made: in this 
caſe the proceedings againſt the bail was laid aſide. 
Vide Fitz-Gibbons, p. 175. 
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Tm Eafter, 5 Geo. 2. Lampen v. Hatch. 5 
Na 21011 10. er Ri D097 NH... din: 29% 
In an action on the caſe for words, the jury on the 
writ of inquiry gave 10 f. damages, the coſts were tax 
at 131. and a judgment given to recover them. On 


error it Was objected, "that by „lat. 21 Face I. c. 16. 


6. il the jury chat inquire-of the damages find un- 
$40 5, there ſhalt be tis cre coll : and 13 
fore prayed to be reverſed as to the coſts. 
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ment ſhould be reverſed in toto, it being a joint jul 
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count e ſmallneſs of the dama es, that the jud 


ment, and not like the caſes where no coſts can 


given, and there is à diſtinct judgment. And the court 


without any difficulty reverſed the judgment in tote, 
Vide Stra. vol. 2» p. 934. Denen 39 A 1 #3 | 
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-, .On a of errer.broughton.a judgment by df 

| the plaintiff. in errar aſſigned the want of an 2 

and warrants of attorney. And the 'defendant,' with» 

| un ee Ayes to the expence of returning à certie- 
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rars, Bo no error. And on argument the plains 
tiff inſiſted, that it was a confeſſion of ;the-errors j and 
it was agreed ſo to be. But on application to the 
court, and affidavit, there was an original and war⸗ 


| rants. of attorney, the court awarded cerniorari in it 


being in ordet to affirm a judgment. Vids Stra. vol 4. 


fy 
\ 1 


| eee 

The rule to aſſign errors was ſet aſide, becauſegiven 

before any rule on the ſcire facias executio non, Wide 

Stra. vol. 2. p, j. 155 
1 ; * . , . E 


Sn g Eaſlfer, 6. Geo. 2. Horne v. Buſball. . 
IC enn i . : J 8 | | 9 
Aut of error was brought on a judgment in th 
Mar ſhalſea Court, and error in law aſſigned, and the 
Judgment affirmed : then, a writ Rae's coram wabigg 
which the court ſaid could not allowed without 


leave, and therefore held it no ſuperſedeas. Vide Stra, 
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vol. 2. P. 949. * Fand * 1 a 
8 10 eee „ Ad 2. 5. eee 

moch ie Hug, 6 Geo. 2. < uckett v. Martin. 1 
„ Peridig error to reverſe an outlawry on gf Ken 


the defendant in error moved to quaſh the turit, 
Man ß SO. 
Per Curiam. That is never done till the autlawry, is 
reverſed, and then we take bail to appear to an origi» 
nal to be brought within 72 terms: and ſoit way 
done in this caſe. Vide Stras vol. 2. p. 9 1. 


Hula, 7 Oi. 2. Deſtordes vt Hrg. 
. The condition of a bond was for the payment of 


500 L. at ſuch a day, being the ſame ſum mentioned in 
certain indentures of ſuch a date. And error being 
brought, the plaintiff in error would have been een 
from giving bail, becauſe the words of far. . LG 
8. are, bonds for payment of money only, wheres this was 
rather a bond for performance of covenants.” But the 


court held that it 'ought-to be given; for the material 


part of the condition was the payment of $00 J. and the 
other words were only added; they were no diſtinct 
debts, but only different ſecurities for the ſame Vid 


Stra. vol. 2. p. 959. a Fo ; 


Ealir, 7 Cu. 2. Burkigh ve Harris © 
A judgment was recovered in the Mar/balſea Court, 


and a writ of error being brought here, err in { 
was affigned, and the judgment affſitmed: then à uur 
of error coram vobis was brought, and error in fat aſ- 
igned; and the court ſtaid proceedings on it, and gave 
leave to take out execution. For as error in fact and 
law cannot be both aſſigned on one writ, there is no 
reaſon to do it by a more dilatory method: and it is 
like the caſe of Lambell v. Prettyjohn, where it was held 
that error coram vobis would not lie after affirmance in 
the 4 uer Chamber ; beſides, it would be very odd, 
that the ſame court ſhould affirm and reverſe. And 3s 
to the caſe. in Salt. 337. where it is reported'ts lie after 
affirmance, is not warranted by the record which is 
entered. Hilary, 3 & 4 Jac. 2. rol. 420. by which it 
appears the worit of error abated, and thete ws no af- 
firmancez which is agreeable to 1 Kall. Abr. 753. 
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Erro. 


| writ, which had ſhewn them to be the dung And ſoil of 


See this cafe fully ſtated in page 44 of this work, un- 
der the head i 4. 


5 \\. Tramityy 8 Geo. 2. Kaicli / v. Zurton. 8 
Judgment was given in 


now plaintiff in error, 
w_ — \ , 4 
The defendafit-in errors council moved to quaſh the 
it of error 3 | 
— 2715 of error cannot be brought by one of them 
only; wy 3 
Turner, Stra. 233. 
v. Ginger. Stra, 606. 
 Mithaelmas i Geo. 1. FFF 
On the other ſide it was argued, that the torit of er- 
rar was amendable under fat. 5 Geo. c. 13. which lays, 
that all writs F error wherein there ſhall be any vari- 
ance from the original recotd, or other defect, may and 


* 
- 
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ſhall be amended, and made agreeable to ſuch-record, 


by the reſpeRive courts: where ſuch writs of error ſhall 


be returnable. Or however, the record being remov- 
and we may bave a'writ of | 
lv. 6. Lord Cromwell 'v. 
Andrews.) © Godbolt 375. Dian and Chapter of Car- 


ed here, ſhall remain here 
error cbram vobis, &c. 


life, and 1 Roll. Abr. 753. 80 likewiſe the cafe 
del, and the caſe of Cooper v. Ginger, are exactly in 


Lord Hardwicle. It cannot be doubted but this tori? 
of error muſt be quaſhed; and I am not at all ſatisfied 
that by Hat. 5 Beo. 1. we can amend it; the way 
is, if one defendant will not proſecute a writ of error, 
for the other to proceed by fummons and ſeverance, I 
ſhould think that as the act ſays, not only variagce 
from the record, but other defects, may be amended ; 
we might on thoſe words amend any defect in form; 
but the fault in this caſe is ſubſtance ; for it is want © 

parties: The party who brings a writ of error has 4 
right to a ſtirs factas to hear ##rors; and how can We at 
the ſingle inftance of one of th 


party into the cauſe? | 


Page, Juſtice. | Suppoſe we ſhould think fit to re- 


verſe this judgment, can we reverſe it in favour of a 


party that is not before the court? 


. Probyn, Juſtice, If you can bring the other defen- 


dant to be joined in this toit of error, why it may ſub- 
ject him to a penalty of coſts, though he is now fully 
ſatisfied what is the judgment below. _ 
Les, Juſtice. This would be to force a man to join a 
fan ̃ . . OS 
Per curiam. The writ of error muſt be quaſhed, and 
by Hat. 140 5 Ann, c. 16. for amendment, it muſt be 


with coſts for the defendant'in err. Vide Cafes 1 


Mum, 9 Cen. +. Collins v, Muxworthy, 
On a writ of error, directed to the Mayor, Recorder, 
and Aldermen of the city of Bath, whereas the ſtile of 


* 


the court, as appears by the 15 5 returned, is the 


Mayor, &c. juſtices of the city of 


at. | i 
The court was moved on fat. 5 Geo, 1. c. 13. that the 
writ might bs amended by the record, and a rule had to 
ſhew cauſe, and nobod Spears at the da 
was made abſoluree Yd Cin Temps Lord Merck 
 Midbaelmat, 9 Geo. 3. Franklyn v. Reeve; 
On a writ ef error brought on a judgment in che g 
B. in an gion o 1005 5, where, after the recital of 
the writ, the plantiff counted for taking and carrying 


away ſeveral loads of dung and ſoil, without {ayin 
property of him- the faid plaintiff. 


1 


i . 


verdict; which aids not a- defeRive title, but a 
„But though the count was held ill,“ yet the court 
thought it might be made 80 — 
e one 34 06% SI. OHW 


7 


the C B. againſt Ratcliff the 
and another defendant; on 
judgment, Nauelif alone brought 2 uit of 
for that as the judgment was againſt two, 
he cited the caſe of Brew/ter v. 


Michadlmas'6 Geo. 1. and Cooper | 
8 Mod. e Raym. 1403. 
7500 Mos 52467 „mn 


e defendants bring a {| Leguan before the Court. 
defendants Pas 8 | court took > day to conlider, and then the ſenſe of the 


the rule 


the 
| And after a ver a p 
at was objected, and held that this was ſuch a de- 
feQ of title in the count as could not be aided by the 


by the cecital of the 


— 


fendant in error, rather than be delayed, con 


- r _—— 


NRatute of York, ſeft, 12 E. e. 


was affirmed. Vide Caſei Temp. 


error pleaded the 


4 | 


; 


the plaintiff and was to be taken as part of the decla- 


ration, according to the caſes in Cys. Fac. 536, 1 8d, 
150. 187. 1 Leh. 699. 727. Liitw, 1509. 1 Mod. 219. 


And though it was agreed there was no original, 
(which-otherwiſe they would have ſent for up by cer- 
tiorari ] yet as the want of tllat was aided by the ver- 
dict, the judgment ſhould be affirmed, Vide Stra. vol. 
2 p. 1023. ©; 3 ee ow; on 


iu, t6 Ges. 2. Goodright v. Hass. 
The plaintif in error's council moved to ſet aſide 


a ſcire facias quare executio non teſſed the laſt day of laſt 
term, and returnable the firſt day of this term; becauſe 


there was notranſcript of the record below yet returned, 
and therefore there could be no ground for the ſuggeſtion 
of the torit, which is that judgment was given below 
as by inſpectian ibe record which we have- cauſed to be 


brought before us, appears on record; and he cited a caſe, 


viz» Eden v. Wills, Hilary 12 Ges. where ſuch a ſcire 


facias was ſet aſide for the ſame reaſon. 


Lord Hardwicke, The practice is, that if the plain- 
tiff in errer is dilatory, the defendant muſt give à rule 
to tranſcribe, and then, if he will not, the defendant 
mag pen Mong aerie glory. eee 

he court inclined the ſcire facias was not maintains 
able, but made no rule to ſhew cauſe, becauſe the de- 


ſhould” 


351. 
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Micbarinar, 10 Geo: 2. Blackwood v. The South S 
6 7 s 6 56-4 81 4 Compumy. een Bs Sb: ©. Abet 


be fe afide. Yide Cale Temp- Lord 


ar. aw. p. 
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I © 5 a0 nen e 4 « PR 4 „ laue. 1 
On a writ of-error brought ona judgment in the G 
B. which was directed as. uſual to Sir K. Eyre, Chief 
iſtice, and was returned as uſual likewiſe, viz. the an- 


{wer of Sit R. Eyre; Chief Juſtice, within named ; but 


the practice is always to do z and.objetted, that this was 
not a return, and-therefore the proceedings were not 
regularly before the court. 'On this objection the 


rhe return not figned with the Chief Juſtice's hand, as 


court was given. i 


. 4's i 3 r a \ + AYE ark 
Lord Hardwickee If this be conſidered as an objec- 


tion taken on the record, we haye formerly determin- 
ed, that there is no ground for ſuch an exceptio 


- . n, for 
that there is no law requires ſuch a ſigning. i - 


was no need for any name to appear in a return till the 


5, but that ſtatute 


ented it 


%. 


. 2, ect. 
does not require that the merit ſhould ſign it, but only 


that his name ſhould be put with the return, ſo that the 
court may know of whom they took ſuch return, if need 
be; and therefore, as the cauſe now ſtands in the pa- 
per, this judgment muſt” be affirmed. . | 
end to objections of this ſort,” we are of opinion that it 
is no' objection in this court thou h we are informed 
the court of C. B. require it ſhould be done, but that 
it is only a matter of "irregularity in that court, with 
which we have no more to do than we ſhould have 
with any irregularity in obtaining a 1t there 
when returned here to us on record b 


| 5 (CR e writ. of error 
and as we can take no notice of that, ae / 


fore us, it is a return in the name of the C. B. and the 
record is properly before us: therefore the judgment 
Lord Hardiu. p. 34. 


| Mikeatimas, 15 Gre. a. Serect v. Hophinſin: = 


A writ of error was brought, and | 
as well in # renderi wrought, and errors affignts 


7 the ren judgment againſt the teſtator, at 
in the a cation of 'executidn aga | y 
2 og beige gainſt the executors. 
5 tute of limitations | 

that the judgment be affirmed, As vn 9 
of execution, no error was pleaded. And that ap- 
peared % Be in a ſcire faeias againſt two executors, 
one of whom pleaded not at am time executor, and the 
other pleaded payment by the teſtator: and on this 
plea there was u verdict againſt it, but no verdict as to 
the other, and then followed the award of execution. 
4 I's YEE RR be, ' . n A 
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judgment there, 


But to put an 


8 no ſo here the fact of 
the return is a matter intirely under the conſideration 
of the court below; but as this matter ſtands now be» 


judgment, the defendant in 


424. 


As to the origeipal judgment, the 'obly doubt way; 
whether, as the defendant in error bad concluded with 
à prayer that the judgment be affirmed, the court could 

ve the proper judgment, which was, #bat the” pldin- 
7 5, be barred of their writ ¶ error. But the court held 

y were not; bound by the prayer of an i 
judgment, and therefore pronounced the rult; chat 
the plaintiff in error ſhould! be bafred. g f, of 4 
And as to the award of execution, they were of opi- 
nion it was wrong, and that not being in the ſame court, 


bang & judgment, might be reve 
affeQin the other: and it as reverſtd metardingly. 
he — ES 0 ited on' the firſt point were, Shu. Carth. 
369, 370. 386. 3 Lev. 38. Aud an he ſe- 
770 oint, K 
attle v. Andrews, + _— 

in this court... 


Cumb. 289. 363. 
we he 1055. Ca Cs Temps an Lord b Hardw./y. N 
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* Hilary, 12 50. — 5 Dent 1. Ebbe, 


The defendant in worth pleadel 4 —.— 
which was found for him; and the court ofdefed the 
entry to be, that the plaintiff ſhould be / V bis 
writ So error, not Frey I Vide i Lol. i. 
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W Saint in Der 


A writ of error was brought on a jud ment bs ah 
commiſſioners of eyer and terminer for on an 
indictment for not repairing an en And the 


indictment ſet forth, that the inhabitants of ſuch a 


part of the three pari bes in Der} a5 the way lies i in 
are: bound to repair. e writ of error was on a Judg- 
ment on an ind ment againſt the inhabitants them: 


three pariſhes in Sar, to the great damage of them ; | 


and for this variance" the writ of error was qua 
and Michaelmas, 3 Ces. the caſe 0 Yawſor # al. v. 
Lotother was cited, Where th treſba ar 4 ainlt four, two 
were convicted and two 1 J a vori 

being brought to ihe reut dumdge af e was W 
oy Fide trange, vol. 2. p. 110. 
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they co ot award a venire facias. de; nous and this 
2e agent: mg be rtf 


without 
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ol... Abr. 803. 1 Inf. ah. 3 Salk. | 
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Lermy 10H60. 2, in, dell on mutudtus;; ;after. a 
ne THe . ant of: an cothginal; aod- ing the 


e defendant in error pleaded a releaſe of 


dated the agth. of Daun 10 Gerd. 8. Mich an per- 
me eats, at there was no other judgment between the 


parties, And the plaigtiff in error erav thete- 
of, it eee that the iwarrant of attor nb and re 
leaſe 8 were both ih gn inſtrume nta dated the 
1305 Nourmbera and there fore on de@urrer it was 
inſt 5 that it could not be applied do the: jadgment 


riſe. ha. dg e 13th of 7010 al e. the co 
0 
ne TIA 999750 72 = the [tori cobalt. — — 
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L Ce. 0 . ol Allen 7H. 
1 8a 1 cited R 10)... „dg 
er. 8 Abe 49: in ruments are very, conſiſt | 
t, if we take i in the leg e as we ought to 
docs Jn one, to give TY rt of the:deed its: | 
operation; and chen it and 3s A judgment the 
a8, of October, and a * After. It duld over. - 
turn my . by confeſſion, if what the 
Nang in error e for ſhould be alſdwed; the 
ju r therelors m by; that the plaiftiff * 

ke Ei ing by his crit. aa Strange; vol. ps 1 
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Amit blip? 
On a zorit of error brob ge tor 
tovery at s at the A a e mr 
the error affigned 4 K. W ane 


- 
11 
2 6+ & FE] 


tail, who was vouched. as. a fang /ales... 

ies v and died. Wo ns. I 

plainti who, was the f everſioner,. brings 

error. The efendant i 17 bal pleads b 74 
W. 3. e. 14. as not being a writ 2. error 2— he within 
twenty, years after ufferin = the l "Tot this it 


| was replied, that her He did. not: accrue till 1739, 
| Esa, 12 Geo. 2 | Fmith 1 v. Mido. 1 eigene death of Jane. And to this, x there. 257 
| Geary „and join er in ſemurrer. 
- The plaintiff in order to proceed againſt the bail, After ſeveral ar 0 , at bar, both din | he polntef 
took out a capras ad fatisfaciendum on. the thir, ©, of. De- | the error, and the Haute of 1, imitations, it was this term 
cember, on the fourth a'writ of error was allowee, not- determined on the ber point, the court ſa 
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in order to ground ſuch a return. FAG: Wee vol. 2. 


5. 1186. proviſo for perſons. ea ones the Low 


ur, yet that can öhly introduce 

| E i wet 'one who never 285 under any 

terminns a g uo is the ſuffering the . . if we 
exceed it, there will de no end; 3 a reverfianes,, after an 
eftate-rail that'ſubfiſts 4h hundred 5 mights at this 
rate 'reverſe a Wont FN whereas. t heſe . 1 
were never the object of it the Wa care. 
enough that he bus I bee * the 8 8 
within twenty years, and then he may have error, i 
ſaid, they muſt keep to the words Lev. 31. 
where the cdurts n e & Gar help de 


3 withſtandin which, he called for a return of non oft in · had no occaſion to go into the 1 — lion b 
| entus; and then waiting till the writ of error was at an opinion the wr 4 2 did not og _ 
Wh nd, proceeded by . againſt the bail. And now | And they Sroundrg, Pa opinion the: 

f on motion, the whole proceedings were ſet aſide; ; for quiet poſſeſſions, and to ff fx one certain: per be 

{| the ground of them, VIZ. the return of non eft. iruentus, which Hines and recoveries ould d not b be 1 ; 
| was obtained after notice of the writ of error, which | The words are expreſs, twenty years after the recovery ſuf- 
| in its nature, ſtopt all ſort of proceedings, and the fered, and it has not the wor > Thar in the.{atute of 
| ſheriff could not ſo much as loo after the defendant, | fines, 4 Ter the title” accrued. ad Ad ough” there i is a 
| 


the Ala 


— 


— —— — TS — 2 * 


Michaelmas, 12 Geas 4. Bertie v. . 5 ON 


After a judgment of a year's fandin, „ the plain- 
tiff ſued out a ſeire Jacias, on which he daes 
an award of execution; of this only the defendant 
drought error in the Exchequer Chai er; and it was 
held, that Hat. 27 Eliz. c. 8. does not extend to this 
caſe, and leave was given to take out execution. Vid 
Stra. val. 2. P. Nie 
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point for che ju 
Totüttps ; IN? 1 
ſame 1 with this court, rl. That this 
| . 3 


9 


houſe; - becauſe if the 
the 


fendant, and appear 
A bagel to hear cri, and 


— 


— > Bi 8 


N by then taok out 


fare fe fect re- 


i x; | to the /atute of App, as not be e of the ex 

9 en, aer A tete , i . e 

j i | See this caſe fully ftated in yige gar 40 work, | 2 1 ba ptr 
if | under the head Abatement, - ae ; 2661 36 | Hilay, 39 Go. 2. 20 0 pk 125 ny ae 25 
1 1 Nuno, 17 Geo, 3. EASE v. Ke. OW | 8 2 eus " "9: 03-10, 365 

. Afeer judgment for the” defendan t, the plaintiff [8 ment a e yo, nun we! . | 

| i: _ a writ of error bel Foto a infancy in Fe de- | ed to argue the folloWin 
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. 1+ was barred by the fatute of limitations :" 
; fans all the l waa ordered to attend, 
and the houſe propoſed the following queſtion to 
them, VIZ» ” 1 Oy” 2 ; | ja erdig in 
4 ſufficient appears by the ſpecial verdict in 
nth to N oak leffor of the plaintiff, by 


of the /tatute of limitations of the 21ſt of 
| Fe. 1. from eee gellment? 
On which the Chief Juſtite of the C. B. delivered 


inion of his brethren. .. | . e ge 
tb , Chief Juſtice, Sufficient appears by the 
ſpect ent by force of the fatute of limitations of 
the 21ſt of Fac. I. from recovering in this gement. 
Therefore the judgment of this court was affirmed 


with 5 J. coſts. Vide Bur. vol, 1. p. 126. 
| 2 after, 30 Geo. 2. Capron v. Archer 


Per curiam. It is the allowance of the writ of error, 
that is the ſuperſedeas to the proceedings. The notice 
of the writ's being allowed, is only to bring the party 
in PRESS of the judgment below into contempt, in 
caſe 


: 1 * 


to ſuch notice. Vide Bur. vol. 1. ; 195/016 


On a writ of error brought to reverſe a common re- 
covery, the error aſſigned was, That the vouchee, 
e before the rendering of the judgment, died without 
« jſſue.“ On the ſcire faciaſes pteviouſly iſſued againſt 
the demandant in the writ. of entry, and againit the 
terre-tenants, Ic. who were returned to have been 
ſummoned, Cc. and thereon: errors aſſigned; L. the 


« error. And one of the terre-tenants ſuffered judg- 
ment by default; but . . who Was alſo one of the 
terre-tenants, prays oyer of the ſcire ſacias, and pleads 
non tenure, 8 B. and his wife are the terre- 
tenants, and prays judgment on the ſcrre facias. To 
this plea there was a demurrer by the plaintiffs in er- 


ror | 
"Thor hearing council on both ſides, the court gave 
rd Mansfield. By the eſtabliſhed method of pro- 
ceeding, there muſt be a ſcire facias againſt the terre- 
tenants, otherwiſe indeed it is an irtegularity, but no 
more. 7 | ents ; | 
Ihe terre-tenant has nothing to do with the matter, 
all that he can do, is only What any friend of the court 
may do, viz. produce a releaſe 5 Metin but he has 
nothing to do 1n intereſt : therefore there ought to be 
a reſpond, ou 4750 Juſtic | _ 
eniſon and Faſter, Juſtices, gave their opinions at 
large but concurred With the Chief Fuſiices g OW 
er curiam. Let there be a re/ſpondeas oufler. Vide 
Buri Ol TTT RT antonh anal 


\ 


Trinity, 30 & 31 Geo. 2, Fur, Spinfter, Ve Denn. 


ſeciment, the plaintiff in error's council aſſigned the 
ollowing errors: N Me. 
That there is no record of ni/i goon: ; and “ that 
judgment is given for the plaintiff below, whereas it 
** ought to have been given for the defendant :” then 
a certiorari iſſued to certify the record of niſi prius, 
which was certified accordingly, and no error was 
pleaded by the defendant in error. 
The plaintiff's council wrged, that this writ was 
brought by the approbation of the C. B. on a conſent to 
waive a motion there in arreſt of judgment ; and to ſhew 
that he was at liberty to make exceptions not aſſigned 
for error, he cited Biſhop's caſe, 5 Co. 376. and 1 Fall. 
268. Carlton v. Mortagb, and made the 
jections to the judgment, viz. | 
1ſt. The ni// pros roll is erroneous in itſelf, | 
2dly, The nz, prius record. varies materially from 
the plea llt. (os al EL 
3 
dict 


, 


36 


verdift in this cauſe,” to prevent the leſſor of 


he ſhould. perſiſt in proceeding thereon ſubſequent 


demandant comes in and pleads, ** That there is no 


and a joinder in demurretr by V. the terre-tenant. 


On a writ of error brought to reverſe a judgment in | 


following ob- 


4 


ly. This may be taken advantage. of after a yer- | 


Erro. 3 


the cauſe between the plaint 


by — 


n 


—_— 2 


— — — 


Bur. vol. 1 . pP. 623. 


firmed the judgment. 


ing dead; both were aliye When t 
and it is properly awarded on the iſſue- roll, and ac- 


ficientſy 


action of debt, 


425 


- 4thly, The omiffion of, that be plaintiff tale nothing bj 
his writ as to R. S. Far, makes the judgment erroneous; 
5thly. The judgment ought not to have been fot 
more than a moiety of the lands demanded, _ 2 
After hearing council on both ſides, the court af- 
Lord Manifield. There is no difficulty in the chjec- 
tions; they are reducible to rer; for the three firſt are 
no more than whether the judge had juriſdiction to try 
i and the living defen- 

dant only; the ſuggeſtion, the award, and all the 


proceedings, ſhew one of the defendants to be dead, and 


there is an award for the proceedings to ſtay as to that 
defendant, and to go 'on againſt the other only, the 
jury 1s awarded as againſt the 0 In the other be- 

e iſſue was joined, 


knowledged. The nf prius roll is only far the direc- 
tion of the judge to try it, and it is not traverſable on 


this roll, and the two ſaſt points are as plain. 


The judgment is right enough, and the execution 


muſt be taken out according to the right and juſtice of 


what is really recovere. | So 
Deniſon and Foſter, Juſtices, coricurted with the 
Chief Juſtice in opinion. oo I, 

Per curiam. Let the judgment be affirmed. Vid. 
Zur uu „ 3 LIN TS» Ri 


Trinity, 31 Geo, 2. a Cotting him v. King. oo ; » 


On a writ of error brought in this court on a judg- 
ment of the court of A. B. in Ireland, who had affirmed 
a judgment in giectment given for the plaintiff by the 
court 0f-© 8, ahetss. ll, 5 

After a general verdict for the plaintiff, the plaintiff 


in error took ſeveral exceptions to the uncertainty of the 
| deſcription of the premiſes ſpecified in the declaratian, 
f * . 77 % wy N at wt $% 102% 


. I 
Ae 


- 1. No vil at all is mentioned thoughout the whole 


declaration; the lands, &c. are only deſcribed to lie 
generally in the county of Roſ common. 
zdly, The words are, ? with:the, town and tene- 


ment of Boyle, and fairs and markets thereunto be- 
TORTS. TE rg” N | 
' = 3dly, A guarter, is another term uſed in the declara- 
tion, which term is totally uncertain, and even appears 
to conſiſt of different numbers of. acres, ſome more, 
ang 8 


* 


4thly. It is of * part of 8; M and D,” which js ab- 


* 


| ſolutely Neu and vague. 
© $thly. And of“ a J. 
| *© Roſcommon,” which is vaſt 


* a large'deer park in the county of 
ly too uncertain and in- 


determinate. | 


- bthly. Of “ a ſmall park or field, in the poſſeſſion of 


| — &c.” and bot ſpecified where. 


7thly. The quantity and quality of the land is not ſuf - 


ſhewn. 
both 


After hearing the arguments of the council on 
ſides, the court affirmed the judgment. | 
Lord Mansfield. "U bis is after a trial and verdict in 


the C. B. in Ireland, and the objection is the uncer- 
tainty of the claim, or deſcription of the premiſes i: 
the declaration 1 „„ "JF Its 


It is frequent there to deſcribe the lands of great 


| eſtates even in their ſetttlements, by zowns.” 


Ireland was planted and ſettled by degrees both for- 
merly and lately, and towns came by degrees to be 


known by certain deſcriptions; and fo © quarters“ 


might be after Cromwel/'s ſettlements there, and the di- 


| viſion of it into uarters; 66 town,” and “ tenement, 
are here uſed as nonymons terms. | 


As the jury of that country underſtood it; and the 


two courts of that country underſtood it, and have 


made no difficulty about it: I am ſure I will not after 
this ſay, ** that it is not to be underſtood.” pur 
Deniſon and Faller, Juſtices, gave their opinion at 


large, but concurred with the Chief Juſtice, 


er curiam. Let the judgment be affirmed, Vide 


Hilary, 32 Geo. 2: Chauvet and another v. Aff ayt 
On a writ 


of error brought on a judgment on an 
on a bond given to the plaintiff! and 
another, 


5Q 


3 l r 
222 9 3 5 4 ah * 


4.26 


another, being creditors of one Sutton, by a third per- 
fon, as a (ſecurity for a partial payment of a 
the ſaid Sutton, (which was thereby liquidated and aſ- 
certained) to his ſeveral creditors, viz, 15.5 in the 
pound by in | 
if Sutton ſhould make default in the ſaid payment, 
The defendant brought this wwrzt M error on the judg- 
ment given for the plaintiff, but putting in no bail to 
the zur error, the plaintiffs ſued out execution ; and 
this motion was to ſet aſide the judgment for irregu- 
larity, on which the queſtion for the opinion of the 
court was: an ad rt WLAN ; 
Whether this bond given to a third-perſon, for 
„ payment of a ſum certain by inſellments, (the 
wy faſt payment being ſtill to come) be an obliga- 
© tion conditioned for the payment of money 
only within fat, 3 Face 1. cap. 8. Frag to 
c avoid unneceſlary delays of execution)?” 
After hearing council on. both ſides on this motion, 
the court diſcharged the rule. 
Lord Mansfield. The court will; not contract the 
conſtruction of that beneficial flat. beyond any precedent, 
and this bond is clearly for the payment of money only, 
and liquidated as to the ſum too; all the debts are 


liquidated, the money is only to be paid by another 


Baze, Foſter and Wilſon, Juſtices, concurred with 
the Chief Juſtice in opinion. 1 | 
Per curiam. Let the rule on the plaintiffs, to ſhew 
cauſe ** Why the writ of ſcire facias ſhould not be 
6. ſet aſide for irregularity and the goods levied be re- 
4% ſtored,” be diſcharged, Vide Bur. vol. 2. p. 746. 


George, on the Demiſe of | Bradley and 


-Hilary, 32 Geo. 2. 
n others, v. Wiſdom. 


I this caſe it was adjudged that a writ 7 
not be taken out in the name of the caſual. ejector. 
Bur. vol. 2. p. 756. e 


error could 


Vide 


E after, 32 Geo. 2, Ballard and another, Chamberlains 
M orcgſter, v. Bennet. The ſame v. Clement. 


Adjudęed, That no writ F error lies hither from the 

courts of the city of Londen; but in all other cities 
and corporations, if a habeas _ cum cauſa iſſues, 
and a bye-law is returned: as the foundation of the ac- 
tion below, the method is not for the defendant to 
object to the He- lau on motion, but the plaintiff is to 
begin de novo, and declare over again in this court. 
Vide Bur. vol. 2. p. 776. . 


Michaelmas, 32 Geo. 2. Hawks v. Croftons 


On a writ of error brought in this court on a judg- 
ment of the K. B. in Ireland, in an * of treſpaſe, 
vi et armis, for an — 8 and battery, brought there 
about fifteen years before, charging ſpecial damages for 
a violent battery on the plaintiff, whereby he loſt an 
arm: to this action the defendant pleaded not guilty as 
to the vi et arms, and iſſue was joined thereon ; as 
to the ſpecial damages, he pleaded /on 3 demeſne. 
To which the plaintiff replied ; on which iſſue was 

| likewis joiged. ; On thy trial % ed _ the 706 
dict finds the defendant generally guilty of the treſpaſs 
within written, and gives the plane 8501. dana ; 
and judgment for the plaintiff, _ 19 

The plaintiff in error's council abjected, that this ver- 
di& is incomplete, and the court cannot give judgment 
on it; it is no verdidt at all as to the material iſſue 
which affects the true queſtion between the parties, or 
the merits of the cauſe, whereas a verdict ought to be 
ſufficient both in point of matter and of form. 


Here are two iſſues, whether guilty or not guilty,” 
on which iſſue is joined, 2 Tuns the — 
beat the plaintiff, without the alledged cauſe; and the 
verdict is, that the defendant is guilty of the treſpaſs 

generally; which is no more than the mere fact, 
the defendant has acknowledged; but has inſiſted at 
the ſame time, that he had a cauſe for ſo doing. 
After hearing council on both fides on this writ of 


i * 


error, the court affir med the ſame. 


which . 


debt of . | 
ment on it, but mult award a venzre, 


/tallments ; which bond was to be forfeited, | 


* 


Erroꝛ. 


| 


| 


—— 


rr — 0 


f 


| clerk may have been irregular and faulty in point of 
Deniſon, Faſter, and Milmot, Juſtices, pe their 


of ſuch recognizance. 
That theſe caſes ought to be liberally conſtrued, 


| tled determinations. 


up; ſo it may be 
Vide Bur. vol. 3. p. 1566. 


court may and ought. to make a rule to oblige him to 


error to aſſign errors within four 


f On a writ 
the X. B 


| of debt for 1800 l. brought 
Fallon, deceaſed :. and 
of the C. B. in Ireland of execution of the-fatne judg- 
ment on writs of ſcire facias iſſued out of the ſaid court 
of C. B. in dreland a 


Lord Mansfield, The queſtion is, whether this ver. 
dict ia ſo, uncertain that the court, cannot give judg. 
ceds, 4 


nave © 
It is true, ** that where the intention of the jury is 

<©- manifeſt;, and beyond à doubt, the court will rote | 

9 2 matters of form, and the mere act of a clerk,” 

I think the preſent caſe is ſo clear chat the court 

may give judgment on, the ſubſtantial finding, tho? the 


form; it being clear what the jury meant. 


Y bief Jub 
Let che judgment be affirmed, , Yi 


opinions at large, but concurred with the 
tice. 4 os _= | — 
Per curiam. 
Bur. vol. 2. P. a 


4 


Trinity, 4 Geo. 3. Bidleſon, mh Adminiftrator, Ge. 
"4 1 dr 


> RM, Ao 
See this caſe fully ſtated in page 183 of this work, 
under the head Bail in Error, tt 


Michaelmas, $ Ges. 37 Trinder v. Watſon and another. 


On a uit F error returnable in parlament on 4 
judgment of this eourt in an action of debt on a rengę- 
mzance in error; the plaintiff in error in parliament, 
not having entered into a recegnixance purſuànt to fat. 
3 Jace 1. cap. 8. the defendant in the writ of error ob- 
tained a rule to he cauſe, why the defendant in'errer 
ſhould not be at liberty to ſue out execution for want 


After hearing the arguments of eoliicdt 3 ſewing 
cauſe, the court ordered the matter to ſtand oyer. * 
ord Mansfield, ſaid, he ſhould have 22 


as they ariſe on ræmedial laws ; but in the caſe of Bidlon 
v. Whytel it appeared, That the determinations 
been otherwiſe ;*” and we muſt not depart from ſet- 
Wilmot, Juſtice, concurred with the Chje Fuflice. 
Per curiam. Let this matter ſtand A — Inquire 
into the practice. On the laſt day the Attorney Gene- 
ral moved to enlarge the rule; but it was never drawn 
y b 9-4 $477 6 the motion was given up, 
and the plaintiff had liberty to ſue, qut executian- 


 Michaelmas, 6 Gee. 3. Leith v. MHagferlun. i Fo 
Adjudged, that a writ of error could not be na bd, 
without a rule to affign errors. Vide Bur, vol. 3. P. 1752. 
; Michaelmas, 6 Geo. 33 Fohnſon v. Jeb. | L 
Adiudged, that where the plaintiff brings a writ of 
error to reverſe his own judgment, the common me- 
thod of bringing a. ſcire facias quare executionem-non, ot 
a Jens JO ad audiendum errores, would be improper z 
therefore if the plaintiff in error will not proceed, this 


aſſign errors within a limited time, 5 
er curiam. Let a rule be made on the plaintiff in 
ö 2 or elſe let this 
writ of error be non praſſed. Vide Bur. val, 3. P. 177% 


| Michqelmas, 6 Geo. 3, Wharod v. Smarts 


See this caſe fully ſtated in pag 4 this wor: k, 
under the head Zjeetment., 8 , CSP 


 Michaelmas, 6 Gee, 3. Knox, &/q ve Chin. 1 


it of error brought here on a judgment from 
K. H. in Jreiand, to reverſe a judgment-of-their's, 
affirming a judgment in the C. Z. there, in an action 
A ain JF. Knax, by C. 
, afhrming the {adjudication 


A. againſt the ſaid Luar, at the ſuit of 
Z. Coftello, and E. Fallon, ſurviving executors of tbe 
ſaid C. Fallon, 9 N 7 

| | hat 


* 


ſurviying executors; that on this ire faczas, the 

him with 6 d. damages, ; Wwhereon it was adjudged, 
« That they, as his executors, ſhould have execution 
« againft Knox for the debt and damages aforeſaid.” And 
it was. ue adjudged, That they do recaver. againſt 
« the ſaid V. Knox their co/ts and expences aforeſaid to 


And alſo 17 l. 14 5. 8 d. for their, co/ts and expences, afore- 
ſaid, adjudged to them at their own requeſt by the 
court here, by way of inggrale, gccordiog ta the form 


of the Hatute in ſuch cafe made and provid gen 
Only ane of the exscutors; appeared to the unit e 

error 1 the B. R. in, Jrelandz,94ze E. Co/telle, who 

alone ſued out the writ of feire facias quare-executionem 


ment of the C. F. for, nth ; add the adjugication was, 
D that 5th Thovld Fe e et nn yt a in og 
' The plight, ip, £7453 £9ungil took. the folloing 
exceptions to the jud ment, %, W 
8 if, The court Neid 8 damages for nan» 
payment of the money; whereas damages cannot be 
given on 3 JegFalhws wn one i 
_ 2dly, The ferre facias, quare executionem non, in the 
K. B. in Jreland is prayed by E. Colello only, though 
the writ 1 error is 99 5 againſt the 7109. executors ; 
and yet there is no ſuggeſtion, that either of them 
„js dead,” though only gone appeared to ſuch writ, 
and prayed the ſcire fucias. hy 
After hearing the arguments of the council on both 
ſides on this writ, the court affirmed the judgtnent, _ 
Milmot, Juſtice, The f objettion turns on a fac 
which does not ſupport the 9bjeEtion. Damages for 
delay of execution cannot be given on a, /cire facax, nor 
could co/ts, till fat, 8 & 9 1 c. 11, and if the pre- 
ſent caſe was fo, the judgment might be reverſed as 
to the 64. and affirmed as to the 7 
But here the being damnified, and put to coſts to the 
amount of 6 d. is only meant ag a foundation for the 
<* tiffs ſhall recover 17 J. 14 5.' 8 4. for their e 
* expences, &c.” Ü 
The ſerund oßjection is, that the ſeire quare execu- 
4 Lene non, is brought by only one of theſe tus execu- 
fors. 13 a ” Ts wie 2 e #4 - $4.3 | : ö f 
A feire facias executionem' non is only to bring the 
plaintiff in error to gy bis errors: he comes in on it, 
and aſſigns his errors. Therefore he waived any objec- 
tion, and admitted the one executor to be ſufficient to 
call on him merely to aſſign errors. He might perhaps 
have moved to quaſh it: but as be did not challenge it, 
he has waived the objection to it; and we are not to 
preſume the other executor to be alive. 
ates and Aſton, Juſtices, gave their opinions at large, 
but concurred with their brother Milmot. . 
Per curiam. Let the judgment be affirmed. Vide Bur. 
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Michaelmas, 4 . & A. Sort v. Peacock, 


To a ſeire facias gquare executionem.non on a judgment, 
the defendanc pleaded that he was formerly taken in 
execution by a ca. ſa. on the ſame judgment, and the 
ſheriff ſuffered him to eſcape, to which eſcape the plain- 


aſſent ſubſequent” will not make it an gſcape with the 
conſent of the plaintiff, and therefore he has either his 


Vide Salk, vol. 1. P. 272. 


r 


remedy againſt che Meri, or may” retake che party. 


' That-a /cire faciar, gugre executionem non, iſſued at 
Re ea E. Fall and £ Coſtello, ſuggeſting, Ef 


3 On an action of debt brought on an eſcape, the de- 


fendant pleaded payment, Nen found againſt 
w 


«04, by e in farm aforeſaid, afe{{eg.” 
0 


non in that court, and yet the court athrmed the judg⸗-⸗ 


_—_— coſts ; and the judgment is, that por! oma 


| 


tiff then and there conſented: but not allowed ; tor the | | i | | TW 
{© Hilary, 10W. 3. The King v. Fal. 


See this caſe ſully ated in page 264 of this wo 
Ert Commument. © * N . Work, 


Fg q C : * 15 
* 5 : "I" Ki # 6 
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; to ſtay any proceſs at the ſuit 


| 


. 427 
Michaelmas, 4 W. & M. Ball v. Briggs. 


fendant pleaded fre/b purſuit and re-taking of the part 
th ange Yay the 9 1 filed; and adjulget dee 
tiff. 1 Jones 


1973 


e 
14% Ne Meg. Rep. dil li. p. . 


Hilary on Michaelmas, ak M. Matt er Nantes, 
3b ant 1 (199 1 115, fs EWTGo i) ll mtu 
Bee this caſe fully ſtated in page 149 of this Work, 
under the head Auer ment. : oY 


Baftery' 7 We 3. Williams v. Cra. 


Ag exeeutor brought an action on e;caſe pgajnſt a 
195 ö for à falſe return of fe s delivered to 
him by. 

mai jected in arreſt of | 

woul not lie, becauſe. it-way.only a penſenal tort done 
to the. teſtator, which dies with the perſons.9! 11 15 1 1) 
Per curiam. An executor cannot. haye an action for 
an eſcape on meſne proceſs, hęcguſe that is merely per- 
| ſonal, but he may for an gabe on a capias ad Jatigſa- 
ciend, ot for a faſſe return of a fferi Facias, and this by 
| the;equity of Hat. 4 Ed. 3. becauſe the tight being de- 
| termined after judgment, the fort is more than . — 


| Fide Rum . . Siber 3: 3+ 1%%/%ęñ́ ˙bP 
| Balu, 8 IW. 3, Walfe v. Daviſm. 
In an action of debt againſt the ſheriff for an eſcape, 


3 | the. plaintiff. ſet. forth that he had obtained a judgment 


in the C. B. againſt one D. for 160 fl. and.cofts and 
that the (aid D. not appearing to ſatisfy the ſaid judg- 
ment, , was. outlawed at the ſuit of the plaintiff, who 
thereon ſued out a capigs uiligatum K him, directed 
to the then ſheriff of Nec. zw and that the plaintiff, 
before the return of the ſaid writ, delivered it to one F. 


arreſted the ſaid D. and detained him in priſon for the 

| ſaid debt, and damages, till the ſaid A. was diſcharged 
from his office of ſheriff; that the defendant was after 
Wards nederoſherift and the ſaid D. was delivered to 
him in cuſtody, and in execution for the ſaid debt and 
damages; and that afterwards he ſuffered him to ęſcape, 
the ſaid debt not being pade: 4d; 14 > 427 350 
On nil debet yleaded, the jury found a ſpecial verdict. 
It was argued for the plaintiff, that when a man was 

| outlawed after judgment, the capias utlegatum is the 


proper proceſs, and then the plaintiff is at an end of 


his ſuit; and therefore there can be no default in him 
for not continuing his proceſs, ſo as to have the pri- 
ſoner brought into court; and then, on prayer, the de- 
fendant is to be committed in execution at his ſuit. 

Hut admitting there was any laches in the plaintiff, 


ecution on a capias utlegatum after judgment, he is in 
execution at the ſuit of che plaintiff it he pleaſes; for 


though the outlawry is in the King's name, yet it is at 


the ſuit of the party, and for his benefit: and the ſhe - 
| riff muſt take notice of the law, that he has him in 
| cuſtody for chat purpoſe, whereof he is convied; for 


Is theſe are the words of the wrt. 


If the defendant promiſes to pay a debt, in conſidera- 
tion of forbearance to proſecute a = aw utlegatum, this 
is good in law, which proves that an outlewry is at 
the ſuit of the party; for ſuch . iſe would be void 

he o 


And the court were of opinion, that it was in vain 


benefit thereby, When the party was taken by the ca- 
pias, without continuing the proceſs ; for to what pur- 
poſa ſhould he take out a ſci. fas after a judgment, when 
the Jay cannot be found, and nothing can be done 
on it? Therefore judgment was given for the plain- 
tiff. Vide Mad. Rep. vol. 5. p. 20. 


the teſtator 1 after à verfliek for the plaintiff, it 
ent, that this action 


A. then ſheriff of the ſaid vill, who by virtue thereof 


, ar diſcontinuing of the proceſs, yet if the party is in 


for the plaintiff to ſue out an 'oatlarory, if he bad no 


428 
|  Michaelmas, 10 W. 3. Bidolph v. Bruce. | 
Holt, Chief uſtice. A ſheriff has no power to re- 


ceive money from the defendant on a capzas, for his 


buſineſs is ooly to execute his writ; and af in ſuch 
alete en paid the ſheriff, and he; afterwards 
becomes inſolvent, and does not pay the plaintiff, ſuch 
payment ſhall not excuſe the de ft 
ſuffers one in execution to gſcape, the plaintiff has his 
election to ſue the ſheriff on an ęſcape, or elſe the de- 
fendant; but he cannot have à capias againſt the de- 
fendant, without a. ſci. fac. Vide Med, Rep. vol. 12. 
p. 230. ; . (5,54 4 14 4 were 1 4 dy + ; 


Michaelmas 10 . 3. Odes'v, Clark. 


' Ot an'aQion of ape brought againſt the ſheriff, 
the plaintiff in his declaration ſtated, that the defen- 
dant did arreſt J. S. by virtue of a latitat; but ſaid 
not of what court, and afterwards ſuffered him to 
2 and now the ſheriff moved in arre/t of judgment, 
and pretended, that the proceſs was not well ſet forth in 
the declaration; and that the ſheriff cannot take ad- 
vantage of erroneous proceſs. ine, 2a 
On reading the declaration, the words appeared to 

be, 2 a writ of latitat of the court of our Lord the King 

at J E without ſaying out of what court it 


Hue 3 0 0 
Vide Mod. Rep. vol. 5. 


Per curiam. Let it ſtay. 
Þ+ 13. 


_ Michaelmas, 10 WW. 3. The King v. Fal. 


The defendant was indicted for the eſcape of one 
Wray, convicted of a miſdemeanor for attempting to 
counterfeit Exchequer bills'; and after judgment, that he 
ſhould ſtand in the pillory, the ſheriff out of favour 
delayed the execution beyond the uſual time, and in 
that time Wray eſcaped; and on the indictment Fell 
being found guilty, was now ein court to be fined. 
Holt, Chief Juſtice, In this cafe the ſheriff ought 
to be proſecuted and fined grievouſly, for the judg- 
ment ought to be executed in a convenient time, and 
the ſheriff's reſiſting it is an affront to the juſtice of 
the nation; but however, that is no excuſe to Fell. 
But if Fell had retaken the malefator before an indict- 
ment was found againſt him for the z/cape, he ought 
not afterwards to be troubled for the ęſcape; in 
this caſe he was fined Forty merks, Vide Mod. Rep. 
wols 12. p. 277, | 45 | 


Hilary, 13 WW. 3. King v. Croſt. 


Per curiam. The tipſtaffs are the Marſhal's officers, 
and he ought to have the putting them in; and the cuſ- 
tody of the tipſtaff is the cuſtody of the Marſhal. And 
it is abſolutely neceſſary in order to charge the Marſhal 
in debt for an eſcape, that he ſhould have notice of the 
n e charged in execution. Vide Mod. Rep. vol. 
12. p. 34. ; | VA IO: By 


Michaelmas, 13 V. 3. Watſon v. Sutton: 


In debt againſt the Marſhall for an eſcape, at the 
trial a reddidit ſe i. e. he has rendered himſelf in diſcharge 
of his bail, and a committitur in execution to the Mar- 
ſhall, was produced in evidence; and after verdict it 
was moved, that it ſhould be ſet aſide, for the commit- 
titur was. irregular ; for the courſe of the court is, that 


when any one on a render is charged in execution, there 


ought to be notice thereof to the Marſhal, without 
which it were hard to charge him with the e/cape;z and 
the courſe of giving ſuch notice is by making an entry. 
of the committitur in a book kept for that purpoſe by 
the Marſhal in the King's Bench office; *. the Mar- 
ſhal has an officer on purpoſe in the office to take 
notice of ſuch entries; and it is not enough that the 
committitur be entered with the entering elerk: which 
was agreed by all the clerks to be the practice. 


Per curiam, A reddidit ſe in the judge's: book is an 


immediate diſcharge of the bail; but he js nat in cuſ- 
tody till the plaintiff makes his election by entering a 
„Are sd | | 2 


/ 


endant ; if the ſheriff 


 Gleaps? 


2 


1 


court on a m ſne proceſs at the plaintiff's ſuit for debr, 
G 
defendant moved by his council, that he might be ſer 


at liberty, inſiſting that he was abroad by virtue of a 
day rule, when he was took up by the eſcape warrant, 


| eſcape warrant before this court ſat that morning; and 
that after this court ſat, he was in the petition for a 


that when he was arreſted he had not any day rule. 
. Vide Raym. vol. 2, p. 927. e 


charged therewith, and from thence to the priſon of this 


what in this caſe could be done, was the queſtion- 


thereof here on the record, it appears he was in execu- 


new Writ. 


| the plaintiff had been a pri 


| 


| fa. which ifſued 


n o it 


under the bead Date, Day,. ang 


Koll. Rep. 174. And here it was doubted, whether 


former writ was 


N 
* * 


committilur; nor then is he in cuſtody, ſo as to thatge 
the Marſha], till there be a notice by rule or entry ag 
aforeſaid : but this matter ſhould have been ſhe n, 
and inſiſted on at the trial; it is now too late: fo the 
motion was denied. Vid: Mod. Rep. vol. 12. p. 583, 
Salk, vol; 1. p. 73. „ 
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Michaelmas, 13 W. 3. | Spencely ve Hutton, bo 


See this caſe fully ſtated in page 151 of this work, 
under ee e e OT 


3 +: Inne 
Tini, 1 Ann. Sbirly v. Wrights, © 
The ſheriff had the defendant in cuſtody on a ©, 
ſued after the expiration f a year and a day 
without 2 ci, fac. and let him'e/cape ; and it Was held 
that he was liable, and ſhould not take advantage of 
the error; but otherwiſe, had it been on'a capias. ad re. 
ſpond. teſted in Trinity term, and returnable in "Hilary, 
becauſe ſuch proceſs muſt be returnable from term to 
term, otherwiſe it is out of court. Jide Salk, vol. 1.9, 


1 : ” * © 
x 1 4 


** 
7 
1 


Hilary, 2 Anne, Parker v. Sir William Moore or Arr. 


| See this caſe fully ſtated in y 5 of this" work, 
n.. 


* 


7 


Trinity, 2 Aun. Daniel v. Moretosd. 
„ in the Marſbaſſea priſon, of this 


eaped. Whereon the plaintiff, on an affidavit, of the 
eſcape, procured an eſcape warrant from Mr. Juſtice 
Id by virtue whereof the defendant was took up, 


in St. Clement's pariſh, and carried to Newgate... The. 


it being term time; and on examination, and affidavits, 
the fact appeared to be, that he was taken by the 


day rule among the other priſoners; and a day rule as' 
uſual was made, in which he was. And though there 
are no fractions in a day, yet the court held, that they 
ought not to ſet him at liberty, it appearing to them 


& = 


4-8 „ * — ef 
Micbaelmas, 2 Aun. The Quaen v. Bal. 
7 


The defendant was in the ſheriff's euſtody on an 
excommunicats capiendo, and committed to the Fler, 


court, from whence: be was ſuffered to ecapez. and 


iſt. It was agreed, that if the firſt writ was not re- 
turned, they might take out a new one, and thereva 
take him up de novo; otherwiſe if it was returned, 1 


there could be a new writ in caſe the former had not 
been returned ; becauſe by the hab. corp. and return 


tion on that writ: if the e/cape had been in the preſent 
Marſhal's time, we could make a rule on him to take 
bim up, but we cannot do it now, the e/cape having 
been in a former Marſhal's time; becauſe if the eſcape 
was voluntary, the former Marſhal could not juſtify 
doing it himſelf, and let us conſider whether we can- 
not make a record of his having e/caped, and award 3 

Her curiam. Let it ſtay till we know, whether the 
returned. Vid. Mod. Rep. vol. 6. 


? 


Michaelmar, 2 Ann. Cation v. Martin. 
On an aQion of debt brought on a bond, the caſe was ; 
oner in the Fleet, and having 
caped, was taken up by a warrant, according to the 
ate ſtatute, and committed to Newgate, And an F 4 
| | | 5 2 


. 


7vit being made that nothing was due, and the plain- 
. by No being in Newgate, Way, diſabled from 
coming before a judge to ſhew his cauſe of action, and 
that diſability. coming from his own. wrong, viz. the 
eſcape, the court ordered common bail; and i 
1 85 he might have got out 


ods Rep. 90. 6. p. 63. 


by 4 day rule. 


Michaelmas, 2 Ann. | Hotherſbell v. Baur. 5a. 


The defendant. being in, cuſtody. on me/ne. ge 
eſcaped, and was taken on a wartant by virtue of- the 
45 ſtatute; and the court Was moved, that on bring- 


ing the money into coutt, he ſhould be ſer. at liberty; [ | 
17 the cos tha they could not do it. And on this | 4 ide Mod. Rep. vol. 6. p. 225. 
occaſion Mr, Glerke ſaid, that if a man comes in on ang 8 
habeas cor pu, and the plaintiff does not declare againſt 


2rms, the defendant ſhall be diſcharged on 


him in td 


. 


e had not 
Vid. 


| filing common bail, without any tules; and if one come | 
l I 


in on an habeas corpus, tho? he afterwards puts in bail; 
jf it be not at the' return of the proceſs; he cannot give 
rules, but muſt wait. wo terms; and then, if there be no 
declaration; he ſhall be diſcharged on common bail, with- 
out coſts ; whereas if he had put in bail at the return 
of the proceſs, he might ſpuron the plaintiff by rules; 
or if the plaintiff had paſſed two terms without declar- 
ing, he ſhould pay coſts } and the court ſaid, the rules 
were very hard. on one in cuſtody; and they ſaid it 
was nbt the intent of the act to make e/cap:ng priſoners 
pay the debt right or wrong, or to be in goal for ever; 
and therefore ordered Mr. Clerke to draw up a rule, 
that in caſe tile plaintiff did not declare in #wo terms, he 
ſhould be en profſed, and thereon the defendant diſ- 
charged: Vide Mad. Rep. vol. 6, p. tt 


\ Michaelmas, 2 Ann... Anonymouss 


Holt, Chief Juſtice. If there be two coroners, one 
hard to charge the other with it. The caſe came be- 
fore me once, and I would not take on myſelf to deter- 
mine it, though my brother Levinz reports that 
would have over-ruled him in the exceptions And 
that caſe has been ſeveral times argued in the C. B. 
but not adjudged ; but the court thought it would be 
hard to charge the other. Yide Butcher v. Porter's caſe 
in the time of the late King. Vide Mod. Rep. 
p. 37. . * | : 1 
...: Eaſter, 3 Ann. Rich v. Doughty. 
The defendant eſcaped out of priſon, and was retaken 
by virtue of an eſcape warrant on fat. 5 Ann, by a rab- 
ble, without any officer, as the ſtatute qirects, and was 
by them brought to the ſheriff, who detained him by 


virtue of that warrant, and on an habeas corpus brought, 
the ſheriff returned, that Dowghty was brought to him 


ES 


by W. R. and others, to him un 407 by virtue of 


a warrant, c. and that he (the ſheriff) detained him 
in cuſtody agreeable to the command of the iurit. 
Holt, Chief Juſtice. This is an inſufficient return; 
it is true, the warrant was good, but being illegally 
executed, the ſheriff ought not to detain him, for he 
ſhall not graft a legal impriſonment on an illegal act; 
he ought to receive the priſoner from no perſon but an 
officer, or from one under that denomination... Fide 


Salk, vol. 8. p- 149. Mod. Rep. vol. 6. p. 154. , 2 h 


Fs | Trinity, 3 Ann. Grant V. Southers. 1 
The laintiff had been in the cuſtody of a former 
Mar al, 


and voluntarily ſuffered toeſeape by him, and 


he afterwards came voluntarily and returned, and being 
found in cuſtody by the ſucceeding Marſhal, was de- 
tained by him. Whereas, he having brought an action 
of falſe impriſonment, the: court granted ah imparlance 
till the next term, affirming at the ſame time that it 
was lawful to detain him, and that to ſuffer him to go 
at large would be an eſcape in the ſecond Marſhal; and 
that Hale had been of the ſamé opinion. And they 
declared that they knew no ſuch thing as a 
imparlance, though they had known 
tions. Vide Med, 

, 


„ x 
BREE wth... | * 


Rep. vol. 6. p. 183. 
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| the plaintiff harmleſs againſt all 


22-08 
Ia an aQion. of debt. on a bond conditioned to ſave 
e/capes, which he had 


ſuffered las warden of the Fleet Priſan; on demur- 


ter to the rejoinder, which was itſelf. a departure from 


the Marſhal may retake him: as for exam ple, 


1 


: 


late act for the relief of in/o 


tally's caſe, ſaid, 
n 


the plea, w ich was, he ibas not damnified, and a ſpe- 
cial damage replied, and a continuance given to the 
firſt. day of this term, the court took a diſtin ion be- 


- tween à bond: to ſave. harmleſs: againſt future eſcapes, 


for that would be void, 
againſt paſt eſcapes ; 
ſuffer them, 
himſelf agaih 


and a bond to ſave harmleſs 
for though it were unlawful to 
7 a perſon may contract to indemnify 
4 penalty already incurred againſt law. 
Michazlinas, 3 Ann. Tiſſden v. Palfriman ir Parfriman. 
Per euriam. If a perſon who is in cuſtody of the 
Marſhal eſcapes, ind is taken on a judge's Gant, 
that is no new impriſonment, but a continuation of 
the old; and a diſcharge: of that commitment will be a 
diſcharge of the firſt ; but if he had eſcaped out of the 
county goal without the conſent of the goaler, there 
if a per- 
ſon is in the cuſtody of the Marſhal for debt, Ha 
eſcapes, and afterwards the ſame plaintiff takes him up 
on another debt, and lets him go again, yet the Mar- 
ſnal may retake him for the geape. Vid Mod. Rep, 
vol. 6. p. 353. N | GEE af2ft 'T 0 


Fal, 4 dun, |Luttin v. Bi. 
See this caſe fully ſtated in page 11z of this work; 


under the head Arreſt, + 
| 2 © Mithaelmas, 4 Ann: Anonymour., 


whereof being inſolvent, ſuffers an eſcapes it is very 


On an action of deb? for 200 J. on bond, condition- 


ed to pay 1001. for want of bail the defendant was 


committed to the Marſhal, and he applied to the juſ- 
tices of peace of Surry, and 3 a diſcharge on the 

a vent debtorss The plaintiff 
obtained an ęſcape warrant, on which the defendant was 
taken up; and on a motion to be diſcharged, the 


| court held this was an eſcape ; for being a priſoner, 


both indebted and alſ charged in above 100“. debt and 
damages, the juſtices had no authority for what they did, 
and therefore the difcharge was illegal andwoid. Jide 


Salt. vol. i. p. 273. 


Tal, 5 dan: The Queen v. Behind, 


On an indiAment, the caſe was: a juſtice of peace 


had power to commit to ward, which is the word in 
the ſtatute: the juſtice committed one to the goaler of 
the county. FF | | 


Per curiam. The ſheriff, and conſequen tiy his goaler, 


is the proper officer; and if he ſuffers him to go at 


large, it is ſuch an offence as is indictable. Vide Mods 
„ eee oath cl oh 
Trinity, 5 Ain. Fackſon v. Humphry. 
In an action of eſcape brought againſt the ſheriffs 
of London, the plaintiff declared tnat he levied a 
plaint in the ſheriff's court againſt . S. being then 


in the Compter in — on a former plaint le- 
vied againſt him by J. N. and that the defendant 


| being fo in cuſtody was ſuffered to 2ſcape + the 


defendant demurred, and inſiſted, that there ought 
to have been a precept ſued out on the latter plaint, 
on Which the ſherift might have returned a cepi cor- 
pus; as if H. is arreſted by the ſheriff at the ſuit of A. 
and afterwards another writ is delivered at the ſuit of 
Z. be is now in cuſtody for B. and the very delivery of 
the turit to the ſheriff was an arreſt in law, and. in debt 
for e/cape,' B. muſt declare that H. was arreſted on this 


writ; for the declaration muſt be according to the ope- 
ration of Jaw, and not according to fact. Vide 5 Co. 
89. But after this matter had been ue terms in de- 
bate, Holt, Chief Juſtice, having looked at Mac- 
plaint in the 
CTCompter, 


that on entering a 


f 


„  . 
= x. 
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— 
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* 


here in town, and a irn is delivered to * again 
y.on 


| ſufficient ; and /econdly, if t 
demand and refuſal were not alledged as they ought to 


ferior officer; but that, however, the plainti 


fuffcient. Vid: Mod. Rep. vo 


N + 344 9 Sr en ta 5 Vt 761756 5 
In an action for the ape of NA. O. the declaration ſet. | 
forth, that in Mich. term a Ges. in C. B. the plaintiff 


authority, and therefore there is nothing. J be 
ſet forth than is ſet forth in this caſe ; for by en- 
Wa the plaint, and charging the defendant in 
the Eompter. be is id actuel cuſtody of the The- 
tiff: ſo if the ſheriff of Northumberland Bat e a man | 

tuſtody in Northumberland, and the ſheriff is himſelf 


3 


chst perſon, he is in his cuſtody immediately on that 
dort; otherwiſe if the man was out of the ounty at 
the delivery of the writ, 'as in cafe the Meriff Was 
1 1 to I gin on a writ of Habeas corpus 
4 Volt. vob 1. ET a A a 
Michaelmas, 3 Geo. Parks v. Crawford, 

A action of gabe was brought againſt the Marſhal 
of this court on „at. 8 & 9 IF. 3. c. 27. AG The 
words of the ſlatute are, That if any Marſhal or War - 


den. for the Time being, or their reſpective deputies, ll 
after ons days notice in writing, given for that pur pgſe, 


1 


refuſe. to ſhew any priſoner, committed in execution, to he 


creditor at whoſe ſuit ſuch: priſoner <ots committed; vr th 
his attorney, every ſuch refufal ball be adjudged un gſcape 
coy 4 i D037 (7 


8 SE. > +. | . 1 R 
In this caſe, the notice was given by the creditor on 


the Friday to produce the priſoner on the Tugday fol- 


| rio At twelve o'clock the priſoner Was anded 
0 


the turnkey; but not being produced, this action 


was brought. 
the ſtate of the exſe, the Aalen was 
ſtayed by the direction of Parker, C 
tried the cauſe. in „ eil 99% 
5 that the notice was in- 
e notice was ſufficient, the 


This dei the p, 
hief Juſtice, who 
It was now objected, fr | 


S , | | 
The queſtion before the court was, whether the time 


appointed by this notice is certain enough Or whe- 


ther it ought to have been configed to ſome particular 
part of the day; and not ſaid on ſuch à day generally? 


It was further argued, that the demand, was faulty, 


being made at twelve p Flock at noon, when the de- 
fendant had till the cloſe 
formance of it. 


* 


2 eee „„ 
A ſecond objection as to the demand, was in re- 


* 


ſpect to the perſon on whom the demand was made, 


iz, the turnkey, It was obſerved from the other 
clauſes in the Hatute, that by the word deputy, was to 


be underſtood a deputy marſbal, vix. ſuch a deputy as 


an action may be brought againſt; and not any in- 
ferior officer, as a'turnkey, bY GON ENR . | 


_ The caurt inclined. to think that the Marſhal, had | 
.the. priſoner... They 
, by the werd, J, was | 


a}l that day, for producing ,of 
ſeemed likewiſe, to think that, by 
to be underſtood a deputy marſhal, and not a ore 17 
cou 
hot ſuffer by their n mae becauſe a demand 
at the priſon, though no 97 was there, would be 
: 10. Po To, 11. de.. 


2 * * 


Trinity, 4 Ges. | Hinchhiffe v. Payne. 


See this caſe fully ſtated. in page 381 of this work, 


under the head Contempt. 229 "> 1 nee 4 
| WH | . d er af - 2. Ee abt] 
Michaelmas, 6 Geo. Lord Cornwallis ve Hhoyle.: © 
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See this caſe fully ſtated in page 341 of this Work, 
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recoyered judgment againlt her for 232 J. which coming 
1atg, this court by zpret-gf 277974, the writ was noupraj 


and execution awarded, which-judgment is ſtill in force: 


that on the iazth of June 2 Ges- the ſaid O. ſurretidered 
herſelf to the Fleet in diſcharge of ber bail, from whence 
ſhe. was removed by habeag corpus to Neiugate, & c. 
where the plaintiff intended to have charged her in ex · 


Compter, chere never is ang precept awarded; but 


the /erjeant at mace arreſts the party by his general 


of the evening for the per- 


under the head Date, Day, and D elivery. ad mon 7 W 
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0 e ogaP ts Abe wGR AR 
was trot ifterwards found n Dal, 2 


chis be gught to do when he pleaded a re/fues:. 


proceſs, and he is reſtued as 


eciition; 
tatily permitted her to: capes of & defendant conſeſſes, 
n In fis cuſtody, as, c. but le 

that on the z0 f Funt a} a 112 was delivered to hi 


15 back 


* 


plaintiff's cöuncil © took three *2xc/;/ons t the defen- 


reſalti 18 that fac; 

1 bailiff ot 

3 aſe, Hiltry 2 Geb. 2 Sund, 9, 4 

* 1 2 C 266, 100 n 
0 


not fiewn that be compliec with this direction; and 


from him; and though this amounts jo la 
e ſheriff, 7 differs 1813 "the 
act was not tru 


: it was 1 1 
leiſed, 


Teffed 


Powys, ' Eyre, and Forteſcue, bo curred ; with ths | 


: 


In Hilary term 7 Gto. it was argued a ſecond time, 


| when the queſtion was, 'Whether After judgment, and 


before any charge in executlon, a Fe/cue.on the, paity's 


Pram, Chief Jaſtice. It was admitted "at the ber, 


and is not now to be diſputed, but that on the one 


hand, if the ſherifÞ arreſts tho pany by virtue X 


of'a 71 | 
oal, 


| caries him to gal, 
will be a good excuſe for the ſheriff, Cy. Fac,” 19. And 
on the other hand, if the pafty is once within e walls 
of che priſon, tho* the euſtody is on nig Proceſs only, 
yet a reſet from "thence by any but common ee, 
will be no excuſe : if A company of rebels break the - 


| priſon, and let out the priſohers, yet the ſheriff is an- 


ſwerable, becauſe the law fuppoſes the ſheriff and his 


| poſſe are ſufficient to'Tefift ſuch à forte. 1 Roll: Ir. 


rt. 4 Co 84. theſe, I Tay, are grounds that ate not 
The- caſe at the bar is new, and differs from hoth 
theſe; but, however, wre muſt take it up on the diffe- 
rent reaſons of theſe caſes. In the caſe of a me/ne pro- 
ceſs, the ſheriff, if he meets the paryy againſt whom he 
has ſuch proceſs by accident, and is told it is the de- 


| fendant, he is bound to arreſt him ; and then; becauſe 


it is, not ſuppoſed-tliat he always has the pet alen 
with him, he is excuſed againſt a reſcue, 821 in the 


preſent caſe thete is no danger of a ſurpriſe, he has n 


: ice beſore, that on ſuch a day he is v6 bring the part 


out of priſon, and it is his duty, and ſo he is directe 

by the wurit, to provide ſor the ſure and ſafe ond of 

he party. Here he has not taken chit |eaurion, 

whereby the plaintiff, who had an inteteſt, à ſort of 
operty in the body of theiptiſoner, has ſuſtained 

damage, This damage has happened hy the neglełt of 


' the-ſheriff, and therefore he moſt anſwer it to the 


plaintiff in this action. Accordingliy qudgment vn 
given for the plaintiff, 5 ide Stra. vol. 1. 429. 
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Per curiam. Tf a man oſtapes, and returds again, 
and afterwards commits a ſechnd efcape, he cannot'be 
taken up for the t eſcape, it being purged by his fe- 
turn. ade range, wat, 1. fo 423. VVV 
Nen 5 boos þ 
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tion, _ the: defendant put in bail, and in Hilary 
term following: fue was Jou aug natice of trial 
civen and coùntermanded, and the defendant was the 
iv term e in Ale af his bail. He 
lay all Eafter and Trinity terms, and in the vacation 
made his';z/rape, on which in the 
term an ęſcape warrant iſſued againſt, Rim, Which the. 
court was moved to ſuperſede, becauſe the plainti 
having ſlept three terms, the defendant was intitled 
to be diſcharged on common Bails This was. oppoſed 
y the plaintiff*s..council, becauſe he had been guilty. 
of an ſcape, and therefore intitled to no favour, but 
- ought to lie till-he has tried the cauſe by proviſce, 
er curiam. He is not indeed a proper perſon to pray 
a favour, but it would h 1 eg ould lie by till you 
think fit to try the cauſe 5 for it i not to be ſuppoſed 
one who cannot find bail ſhould be able to bring it on 
by proviſoe, And beſides, as ſoon as he js in cuſtody by 
means of the gfats' warranty ze will be intitied to his 
diſcharge by the rakes of court; ſo that to prevent 
vexation land expence, we think proper to ſuperſede 


the warrant, Alt Strange Web . .. 
din, a Gu. Muzl vn Matthews: "+ 


# 


On a motion to diſcharge à perſon taken up on an 
eſcape warrant, after he bad obtained a day rule, it was 
ruled, tbat the d&fegdant ſhould new cauſe on ſuch a 
day ; and on that day he or | 
taking an this warrant was about eigbt of the: clack 
in the morning, and long before the court! fat, 
ſo that the plaintiff could not have 2 day rule at that 
time; but this was over-tuled, becauſe in this caſe 
there ſhall be no fraction of a day; and the opinion of 
the late Chief Juſtice, Holt, was now mentioned, via. 
that where à perſon is taken on an eſcape warrant, 
who had obtained a rule for that day, that the pro- 


- 


as ſoon as the cnurt ſhould ſit; but it appearing in the 
principal caſe, that the day ru 
the party was taken on the e/cape warrant, on purpoſe 
to avoid the commitment by virtue of that warrant ; 
and that his name was not delivered to the clerk the 
night before, hut while the court was ſitting ; it was 
ruled that he ſhould continue in cuſtody. 2 Mad. 
Rep. vol. 8. p. 88. | | 
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fee; but the eburt reſuſed to gr 
tg for that purpoſe; however, they 
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ſhewed for cauſe, that the 


fecutor ſhall be committed; and it was ſufficient if 
the party had delivered in his name in writing to the 
clerk the night hefore the day he moved for a day rule 


was obtained after 


of Shrewſbury's Caſe. 


ſtructing an 'exciſe officer in the execution of his of- 
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Inn Michazhtas, 6 Gee. the plaintiff brought his se- 
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be furiber cemſidered, and 


| Caſe to watrant the goaler's retaking for fees, 
- plaintiff in the ation 


| P: Hog. „ 


and the body is kept for the contempt; and cited C 
F231 506, 73 H. 4. + Falk. 80. upt COT rat, 


an intereſt 
Fide Strange, Vol. 2. p. yok. "2 1187 
WY e e 5 


Th 

of fete againſt” the Marſbal, who imparled to 
Michdelmas term, and then pleaded a' recaption on the 
26th of Oclobur. The plaintiff demurred, and judg- 
thent was given 


was before the action was brought ; and this/appears 
do be long aftet. 3 Co. 44. 32. 1 Jon. 148. Cris Jaci 


It was alfo held, that delt lies by Fat. 1. R. 2. & 
132. ag well where the eſcape is negligent, 
is voluntary. Vide Strakge, vol. 2. P. 973. 


The court was moved to diſcharge the defendant 
out of the cuſtody of the Marſhal, the plaintiff 10 Hg 
actoin having 7 1 rule 
to ſhew; cab ie, the Marſhal inſiſted 
bad broke the priſon; and let out 


* 


priſoner, þ th 


that the defendant 
N ur. himſelf and another 
was in 1 execution for 500 , and 


that though the plaintiff's diſcharge came whilſt ne 


As out 
es, and had charged him in cuſtody with a'declara- 
tion for the ſcape” of the other. But there being no 
v5 he 

3 


7 * 1 - . 4 


| he being „ the court he 
the retaking to be illegal, and. conſequently, the de- 
livery of a declaration to him void, and that the Mar- 
ſhall ought to diſcharge him. Vir Strange, wal. 2. 


8 
* 


„ 


Trinity, 6 Geo: 2. Ginbier v. Wright, Error. 
On a writ of error brought on a judgment in C. B. 
in an action of ' e/cape againſt the warden of the #{eet.: 
the declaration ſet forth, that . V. being indebt- 


| ed to the plaintiff in 200 J. for goods ſold and delivered, 
he ſued out a latitat againſt him, by virtue whereof the 
| defendant was arreſted and brought by hab. corp. before 
Mr. J. Denton, a judge of the C. B. who committed 


him to the Fleet, charged with the plaintiff's latitat, and 

that the plaintiff ſued him to judgment, and then the de- 
fendant permitted him to gſcape. On not guilt 2 1 
ed there was a verdict and judgment for the plaintiff 

The plaintiff in error's council argued, that the 
iſoner being in the cuſtody of this court, could not 

taken from thence without ſome proceſ: | 
B. which ought to be ſet out, and without which the 


judge had no power to commit him. And if he was 
there illegally, the warden was in the right to let him 


go. And he cited 1 Nall. Rep. 217,276. Ero. Hl. 223. 


31 H. 6. 10. Lau. 1 


claration was well enough, but ordered the matter to 


firmed. Fide Strange, val, 2. p. 99 1. 


SK 1-0 + PA 
Shy $05. y is, - 9 
2 


* 5 
In an àcioh of debr for an eſcape, the plaintiff dectar- 


o | 
In exe 
1 * 


1 


plaintiff in 77 2 brought an Alon 


ne for the plaintiff, becauſe to dy/? him 
df nis action it ſhould have appeared; that the recaption 


tie for bis diſcharge. On a rule 


priſon, yet he had fince taken him for his 


Lutw, 1448. Mo. 274, 2 Leon. 84. 
2 Bull. 62. Oro. El. 877. Cre. Fac. 394. Salk. 273. 
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The court ſeemet:ftrongly inclined to think the, de- 

© 7 | is term z0n the plaintiff in er- 
| rof's coundiſ declining to argue it, the judgment was af- 


2 A 1 6 Pr 105 
2. Milliaſon v. Salter and Perry Sheriffs 


as where it 
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ed, that he recovered a judgment againſt one H. C. and 


dy a 4. ſe on hat judgment, he charged him 
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cution, in the euſtody of Li and I. the late ſheriffs; | William Chapple, one of. the juſtices of our Lord the 


who, at the going out of their office on the 29th day 
of September, delivered the priſoner over to the preſent 
defendants, who have voluntarily permitted him to 
eſcabe. The defendants pleaded nil debent, and like- 


- 


| 2 that the ſaid H. C. broke the goal and made his 
eſcape; and that they purſued and retook him, and have 
im nowein cuſtody to anſwer the plaintiff. The 
plaintiff replied, that the defendants voluntarily per- 


mitted him io 2 od wen viitre oth; amps 4. 
The defendants; having pleaded nil, debent, put 
the plaintiff to prove: hig whole declaration, and 
accordingly, a copy of the record of the judgment 
was firſt read; then an examined copy of the cg. ſa. 
and the return, that the ſheriff had him in cuſtody, and 
on the urit an indorſement, that the grit and the pri- 
ſoner were delivered to the preſent ſheriffs, at the 
other's going out of their office. r 


Then an obiection was made by the defendant's 


council, that as the plaintiff bad laid the particular day 
of the defendant's beingiturned oyer, and it not being 


under aſcilicet, i. e, toꝛu it, it was material to be proved; 


now, the day laid in the declaration is the 29th day of 


5 3 


Sept. but they ſaid, the time when the old ſheriffs quit- 
ted their office, and turned over the priſoners, was the 


28th, and for that purpoſe they examined the ſteward 
of the ſheriff's court, who confirmed it, and ſaid, the 
laints are levied on the 28th before the new ſheriffs ; 
ut he had no plaints ready to produce as evidence 
thereof; and the deputy recorder. being in court, the 
Chief Juſtice aſked him as to this matter, who anſwer- 


ed, that it is generally taken; that the new ſheriffs are 


chargeable with the priſoners from the time of their 
being turned over, which is always on the 28th day of 
September, about /zven in the evening. WL TBF 
However, the Chief Fu/tice (aid, they are not ſworn 
in at the Excheguer till the - 29th, and he thought they 
id not enter into their office till that time, and therefore 
over-ruled the objection, but ſaid, if the defendants 


had a mind he would fave the point to them. 
The evidence of the 415 was, that the priſoner 


was ſeen at large out of the priſon; that the plain- 
tiff's attorney aſked the goaler if he was in cuſtody, 
who told him he was gone out of the priſon on an er- 


rand for the priſoners, and that the goaler had made 


him turnkey of the priſon, ſo that he had the keys of 
the priſon in his cuſtody, and let people in and out of 
1 „„ 
Lord Hardiuicte. Here is plain evidence of an eſcape, 
the only queſtion is, whether. there is a voluntary or 


negligent eſcape ; for if it is a negligent eſcape, the ſheriff 
may 


juſtify by re-caption; but if it is a voluntary eſcape, 
he may not juſtify; and this appears plainly to me to 


be a voluntary eſcape; for as he has been truſted with 


the keys of the priſon, he may go out when he will; 
the only doubt that could poſſibly be raiſed in this 
caſe would be the queſtion, which was in the caſe of 
the King v. Huggins in the Eæcheguer. An information 
of Inyo was exhibited againſt Huggins for the ęſcape of 
B. a ſmuggler, and the defendant pleaded a re- caption; 
and the Attorney-General replied, a voluntary -eſcape : 


and the evidence was,” that the turnkey let him out of 


priſon ; and the coùrt was of opinion, that the turn- 
key, not being the warden's deputy, therefore his per- 
miſſion did not make it a voluntary, but only a xeg/igent 
eſcape in the warden; but they held, that a permiſſion 


by the warden's deputy would make a voluntary eſcape 


in the warden. So that even that doubt is now cleared 


on this evidence, becauſe it appears that the/goaler 
' himſelf appointed him to be turnkey; therefore you 


muſt find for the plaintiff far his debt; and accord - 


ingly they found for the plaintiff, and 12 d. damages. 
VN. B. By ftat. 8 & 9 IV. z. c. 27. if a goaler refuſes. 


to ſhew his prifoner on demand, it is evidence of 
an eſcape, that no retaking or freſh. purſuit ſhall. be 
given in evidence, unleſs ſpecially pleaded; nor ſuch 
plea received, unleſs oath made in writing, that the 

riſoner eſcaped without his knowledge or conſent. 
Fide Caſe Temp. Lord Hardw. p. 310o0o0oĩoĩw̃0ĩ. 


_ N * 
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4 In an action againſt the Marſhal for an feape, it 
was laid, that the priſoner "being brought before Sir 


King, at his chambers in Serjeant's' Inn, was there 
committed to the cuſtody of the Marſhal, at the fuit- 
| of the plaintiff, as by the ſaid commitment may more 

F . an he te. 
Io this the defendant. demurred, and Hewed fo 


\ cauſe, that it did not appear that the commitmen 
was of record. And on argument the court held it ili: 

for he is not in point of law in Marſhal's cuſtody, 
till the commitment is entered on''record'; nor can 

the court take notice that Sir William Chapple had any 

| power to commit him, he being only tiled dne of the 
| juſtices. of the 2k. which every common juſtice of 

the peace is. Vid ; vol. 2. 1 1% 
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| See this caſe folly ftated in 'paye 127 of "this work; 
under the head Aumen tmn. 
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In a ſuit in 4je&ment a ſpecial verdict was found, vis, 
a cuſtom, that the tenants of the manor having a mind 
to alien, might ſurrender” into the hands of two - 
Volders, &c. That Scot being à copybolder in e and 
ſurrenders, &c. to the uſe of the plaintiff in % and 
died, leaving his wife, who claimed her free-bank by 
the cuſtom, and at the next court the ſurrender. was 
preſented, and thereon the plaintiff was admitted; and 
the queſtion being, whether the ſurrenderee, or the 


—— P rr 


wife, or the wife, for her free-bank, ſhould have 


| theſe lands? It was adjudged for the plaintiff; for the 
wife's title does not commence till uf — the death of 
the huſband, and then only to thoſe lands of which he 


| died ſeiſed; but the plaintiff's title began by the ſur- 


render; for the admittance relates to that; and the 
caſe of two joint-tenants, 1 Ke 59. B. rules this caſe. 
| Vide Salk: vol. 1. p. 185. V. Rep. vol. 4. 251. Lid. 

vol. 12, p. „ n 26339705 enen, on 


Duni, 7 M Me King v. Kempe or Ken 


A. ſeirefatias iſſued out of the petty bag-office in.Char- 
cery to repeal letters patent bearing date the 29th day of 
Decemper, 27 Car. 2. by which the King granted to the 
_ defendant the office of /earcher in Plymouth... The caſe 

was ſhortly this; King Charles 3. granted, this ge to 
J. MA. during good pleaſure. Afterwards, by ather letters 
patent, reciting the grant to M. he granted this office 
to one Fryar for life, to commence after the death, ſur- 
render or forfeiture of A. F. M. E, afterwards ſurren- 
his letters patent to the King; who afterwards in con- 
ſideration of the ſurrender of the letters patent a 


ranted by letters patent this office to Henry = 
| life, to commence after the death, ſurtender, forſei.- 
ture, or other determination, of the eſtate F. 
and afterwards to . Kempe for- life, {the now de- 

fendant) to commence after the death, ſurrender, for- 
feiture, or other determination of the effates of Fe. and 
H. Kempe. H. Kempe-died,' and then King Churies n. 
died; and now, this ſcire factas is ſued. out againſt the 
defendant to repeal theſe letters patent. © 


3 


letters patent were good ? For if they were not, 


Halt, Chief Juſtice. The queſtion is, op eg 


N > 
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* * 
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of Kempe will got be good neither. But ] am of opi- 
ion thoſe of Fryar are eee as do be 
"ak It has hen N that they were void, be- 
cauſe they wete not to commence on the determina- 
tion of the ate of Marlin, but on his death, ſutren- 
der, or forfeiture, becauſe it was but an Mate at will, 
To which I anſwer, that an z/late at will among com- 
mon perſons cannot be ſurrendered, becauſe, being-at 
the will of both parties, either of the parties may de- 
termine his will. But in the caſe of the King, it is 
not at the will of both parties, but of the e 
and the party cannot determine his will, but by furren- 
der. For if it be ai. office of truſt, forbearance of exe- 
cution is fineable 3 and ſurrender in ſuch caſes is con+ 
ſtantly pradiſed, as in the caſe of Hall v. Scroggs, C. 4 
Then, if this office granted at will was ſurrenderable, 
as it certainly was, the expreſſion of the King in his 
letters patent was proper enough. - . 8 


2dly. It has been objected, that it was not forſeit · 


To which 1 anſwer, that the King's tenant at will 


may be ſaid-to- forfeit. For perhaps the King on ſug- 
geſtion of crimes committed by the party, before he 
determined his will, ſhall be informed by inquiſition of 


the record, and then, on the very return of the inquiſi- 


tion, the record is forfeited; But if it was an e/tate for life, 
then there ought to be a ſcire factas to repeal the letters 
patent. „ | 
4 Admitting the law to be ſo, this grant to F. was 
good, and might have commenced-after the death, ſur- 
render, or forfeiture of MH. ; ; 
3dly. It his been objected againft this grant to F. 
that ſuppoſe the King had determined his will durin 
M.'s life, yet the grant to F could not have taken ef- 
ſect, becauſe the gate of M. did not determine by the 
death, ſurrender, or forfeiture of A. and then, if the 
grant to F. was good, there would be a freehold to com- 
mence in future, which is againſt the rules of law. 
To which I anſwer, that this grant would never- 
theleſs have taken effect, but not till the time limited 
by the letters patent, which muſt have been after J4.'s 


death, and in the mean time the King might have 


ranted it to whomſoever he pleaſed ; and when MA. 
ied, F.“'s grant would have commenced. | ' ' | 
As to the objeRion, that a freehold cannot be grant- 
end to commence in future, I anſwer, that this muſt be 
underſtood of a freehold in ęſſe, as 5 Co. 93. Berwicl's 
caſe; but a rent de novo may be 


geney ; becauſe it is a ereature of the grantor, who 


may mould it in what form he pleaſes. And the grant 


of this new office reſembles the pant of a rent de novo ; 
for ſince there is no eſlate in eſſe, but it is new created by 
the King, he may mould it as he pleaſes. And altho' 


there is ſuch ao office as this of /earcher, yet the gate 


js news} and ſubject to any limitations. And no rea- ed, 
virtue W 


br” ran be given why a grant in future of ſuch a new 
OINCE 
a precedent e/iate, as where there is none at all. For 
ſuppoſe, there being before a grantee for life, the King 
grants to another, to commenee after the death of the 
grantee for life; this firſt grant is of no avail to make 


good the laſt grant, for the laſt grant is not a remain- 
der, for then it ought to have been created at the crea- 
tion of the particular e/tate ; nor is it a reverſion, for 


neither the King, nor any other, has any reverſion of 


the office, and a grant by ſuch a name is void; but the 
King may grant an office in reverſion; not in reſpe& | 
of the particular ęſlate, but it 2 only a N intereſt 
to | in eo I Cro. une v. ? 
„ jun 5h 72 A ere en _ 7 ee | had been made to a man and his heirs, viz. to the heirs 
But if the King bas the inheritance of an office, ſuch Ya, Wheretot dgmenc 
a grant as this had been, void. And it ſeems to me, defendant.” Yide Med, Rep. vol. 5. 
that the King's intent was, not to determine his will 
[ike but that after his death the grant to F. 

ſhould commence ;\and: not to give an opportunity for 
of Kae : 

| good; the ſur- 
render af them was a good conſideration in the grant | | 
„ ſuch a determination. as to let in the remainder; but 


and Young Vs Faw 'S ö 


during H. 3 


any ſolicitation, to determine the efate 
death. Laſtly, F. 's letters patent bein 


to Kempe, ſo that the letters patent granted to 
are good: and therefore: judgment was ; #37 for t 


defendant. Vide. Raym. vol. E. p. 49. Neg. voi. | 


45 4. p. 275, Salk. vol, 2, p. 465, 
| RE 5:74 > 


nted to commence 
in future, or may be granted in fee, with fractions, 


1 Co. Gorhei's caſe, or to commence on any contin- gotten, "paying bis debts and. legacies: 


ould not be good, as well where there is ſuch 


| 


2 


dd. 


ae 


Trinity, 8 V. 3. "Warſopp v. Abel. 


In treſpaſt and gjettment for a chf, on the demiſe 


of J. Si the jury found a ſpedial verdict the ſubſtance 
whereof was, that J. S. purchaſed this capybold, and on 


thereof to the uſe himſelf for life, and then to 
Alice his wife, and to the ſurvivor of them; and after 
their deceaſe, then to the uſe of the laſt will of the 
ſaid. N S. and for default of ſuch will, to his own 
right heirs; and that he was admitted, c. that he 
made a will, and deviſed all his whole eſtate, both 
real and perſonal, to A. his wife, aſter his deceale, the 
remainder to be divided between his relations on both 


ſides, according to the diſcretion of his executors; and 


ſome time after. died; . 117 FT 
They find that the, executors did enter with an in- 


tent to divide the eſtates urſuant to 2 will; but 


that they were not admitted to this cy. | 
So that the queſtion was, what ny was veſted in 
them before admittance, and what paſſed by this will: 
And it was held, that the admittance of a-tenant for 
life, on a ſurrender, is an admittance of thoſe in re- 
mainder. Vide Afod. Rep. voll 5. p. 306. In 


Micbaclinas, 9 . 3. Page v. Smith. U tos! 

In this caſe, Holt, Chief Juſtice, held, whatever may 

paſs by deed without ſurrender, though it may. be ne- 

ceſfary to inrol the deed, is no copyhold: likewiſe what- 

ſoever may paſs by ſurrender according to the _ of 

the manor, without ſaying, at the will of the lord, is no 
copybold, © Vide Salk. vol. J. p. 10. 


|  Michaelmis, 8 . 3. Leigh or Lee v. Bras. 


On a ſpecial verdi in tjeAment the caſe was; 
V. B. being ſeiſed of the lands. in queſtion, did on 


the 25th: day 0 anno 1622, make a Feoffment 
thereof in fee to 7 Wan . F. and their hen to 
the uſe. of himſelf for life; and after his deceaſe to the 
uſe of his ſon T. B. and his heirs for ever; and, for de- 


fault of. iſſue of the body of the ſaid 2 85 to the 
a 


uſe and behoof of the right heirs of the fer for ever. 
That J/. B. afterwards died fo Cet and 1 ki ſon 


entered on the. ee the 10th 22 of thr 


1661, made his will, an ng other things, deviſe 


454 


ie 430 day ef Oober, aus 1652, made a ſarrender 


Q 


the ſame to his ſon-in-law, F. C. and his heirs; on the 


body of R. his then wife begotten, or to he be- 
r | That the ſaid 

B. died ſeiſed of the ſaid lands; and aftet his death 
J. C. entered by virtue of the ſaid deviſe. That S. B. 
the deſengant, is ſon. and heit pf the ſaid T, B. and 
that the ſaid S. after the death of his father, did like: 
wiſe enter on theſe lands; that F. & afterwards: enter- 


* £ 


ed, and made à leaſe to the plaintiff for /evex years, b. 
le hereo he entered, and was 1 1 
B. ejected hims and ſo make a general concluſion. 


"The ſingle queſtion was, what Hate 7. B. took by 
this feoffment ? : 0 | 5 


It was argued, that he had a fer ſnupley for ſuch an 
pier was 3 Ne him; and if the deed 
2 ne no UrtNers it muſt be an ate in E684. anden 
9 But the words which 5 47 fellow, 


| raiſe a doubt, viz. and for default of : ſue of the body if 


the ſaid T. B. then to the 

Per curiam. The inte 
that an e/?at# in fee ſhould not paſs to his ſon, for the 
e words ſhew, that he intende® no abſolute 
e/iate ſhould veſt in him; it is no more than if a gift 


rantor and his heirs. 


of his body. Wherefore ju was given for the 


p. 200. 
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Hal, Chief Juſtice, If there be a, copybolde/tate- for life, 
remainder to B. if the tenant for life forfeits; it is not 


e lord enjoys! it during tbe: life of the tenamt ſor life. 
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ation; of the fear is plain, 
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 Michaelmas, 9 NV. z. - Anonymouss © 
Hul, Chief Juſtice. A tenancy 'eſcheated to the 
lord, becomes part of the manor; but if the lord 
purchaſe part, it is only holden of the manor, and not 
part of it; but the rent and ſervices are part. Vid. 
A bk ve OR LOR RENT OS 


Michaelmas, 9 W. 3. Winter v. Lovedore, Lovedure, 
err Loveden : or Loveday v. Winter. | 


* 


f In 4jeAment, aſpecial verdi&t was found, that G. P. was | 


ſeiſed in fee of the manor of M. and on the marriage of 
his ſon, ſettled the ſaid manor to the uſe of himſelf for 
life, remainder to his wife for life, remainder to his ſon 
in tail, with a proviſee, that he ſhould have power dur- 
ing his life, and his wife alſo after him, to demiſe the 
premiſes in poſſeſſion, for one, two, or three lives, or 
thirty years, or for any number of years determinable ; 
on one, two, Or three lives, ſo as ſuch demiſe be not 
of the demeſne lands. G. g. reciting, that J. S. and 
his wife held a copybold tenement for life, demiſed the 
ſaid copy hold tenement to the leſſee for thirty years, to 
begin after the death, ſurrender, or forfeiture of J. S. 
and his wife; and the queſtion being, whether this 
leaſe of a 1 25 was purſuant to, and warranted by 
the, power? It was held in this caſe by Holt, Chief 
uſtice. | | ah ns 

1ſt, That any leaſe to commence in future is in ſome 
ſenſe a leaſe in reverſion, as it is oppoſed to a leaſe in 
poſſeſſion ; but a Jeaſe within ſuch a power. muſt be 
conſtrued of a leaſe to commence in poſſeſſion after 
another leaſe or intereſt already created before the re- 
verſion of the power, and not after; and that a leaſe 
to commetrice after any other leaſe, is properly a leaſe 
in reverſion ; but that a leaſe for life, tocommence af- 
ter another leaſe in being, is a concurrent leaſe, be- 
cauſe a freehold cannot expect, but muſt commence in 
poſſeſſion preſently ; however, this may be ſaid to be 
a'leaſe in reverfion within ſuch powers. | 


. © 2dly; That C. P. might make a leafe in reverſion 


abſolutely for thirty years, by virtye of this power, be- 
cauſe the limitations and reſtrictions are disjoined, and 
the latter part is carried on by way of enlargement of 


the power; to which Turton and Eyre, Juſtices, agreed; 


but Rokeby; Juſtice, was of a different opinion. 


3dly. That this leaſe was void, becauſe. it was of 
copy rilg. lands ; for by a grant of the ig og the copy- | 
ho L 


olds will paſs ; and for the ſame reaſons, by excepting 
the demeſnes, the copyholds are excepted ; and the ra- 
ther, becaufe the power is derived out of the inheri- 
tance, and the tenant at will by his leaſes might de- 
ſtroy the copyhold, which is unreaſonable; and if there 
were nothing elſe for the power to work on in this 
caſe, he may by virtue thereof demiſe the rents and 
ſervices : therefore judgment was given for the plain- 
tiff. Vide Salk. vol. 2. p. 537. Mod. Rep. wal. 5. pag 
244+ 378. _ Ibid. vol. 12. p. 147. Rayms vol. 1, P. 267e 


Summer Aſſizes, 10 N. 3. Clerk v. Hows 


x 


See this cafe fully ſtated in page 270 of this work, 


under the head Condition. 


Hum, 11 WW, 3. Aftmeadv. Ranger. 
| See this caſe fully ſtated in page 327 of this work, 
under the head Cu/fom, Poo ene jets 


* 


"1 Hilary, 12 W. 3. Fiſher v. Nicholls, G. | 4 5 . 
In this cafe, Holt, Chief Juſtice, held, that Copybold | 


E/lates are ſubject to the rules of law, and will not 
paſs by ſuch, wards in a conveyance as are improper _ 
to paſs other gates, unleſs there is a cuſtom for that 
purpoſe, for that may and often does diſtinguiſh them; 
thus by cots in ſome manors a grant to A. B. and 
C. ſhall be conſtrued as a gift to A. for life, remain- 
der to B. for life, remainder to C. for liſe, Vid: Sall. 


pal. 3. p. 100. 


| 


| 


words than freebolds. 


/ 


parties. 


tenancy, for that the words equally, Cc. import no 


one, and fen to the other, the words to hold would be 


As for the word divided, he held that did not oe 
be 


a aſvit in cjedment, a ſpecial verdick was found, 


nor of Tregaan, of which the biſhop of Exeter, leſſot of 
the plaintiff, was ezed; and that by the cuſtom of the 
manor the ſaid lands were demiſeable by copy: of court. 


C. and of the ſaid A. and that N. is dead. The quel- 
tion was, whether this grant be warranted by the cuſ⸗ 


; " 6 
0 f 
, 6 ; * * + "a 83 3 ” 8 215 . 3 . 
| Hilary, 12 M. 3, Fiſher v. H ?; 
* 54 4 1 a 25 N ** 


: 2 lands were ſutrendered to the uſe of . B. 
and C. and their heirs, equally to be divided between 
them and their heirs reſpectis ej, oo 

Gould and Turton, Juſtices, held this a tenancy. in 
common, by reaſon of the apparent intent of the 


And faid, that it was here as in the caſe of an-uſe, 
which muſt be conftrued according to wills to fulfil the 
intent; and in the cafe too of a copybold, wherein, to 
ſupport the intention of the parties, limitations of the 
erm ee * „ Ve, which are 0s allowed in 

reeholay, . 1 Ro. Ab. 67. 2 Cros 434. Pope 12 3 
JI 'S&; N g q | | der oy "ND 

Holt, Chief Juſtice, on the contrary held it a joint 
more than was implied in the foregoing words, 'to 
have alike, which they cannot but have as jo:nt-tenants 3 
and that copyholds will not paſs by more improper 


If a froffment be to A. and B. equally to be divided, 
they are 7o:t-tenants ; for they have the land by one 
title and e/ate, and equally to be divided, imports no- 
thing but what was implied before; but if it be to 
and B. to. hold one moiety to A. and the other to B. 
they are tenants in common, for they have ſeveral titles, 
and there muſt be ſeveral liveries, and the words to- 
hold are conſiſtent. But if it were 10 hold ten acres to 


void for repugnancy. 


a tenancy in common, for their poſſeſſion: mu 
entire and undivided; to divide would be to deſtroy it, 
and it is ſtrange to create an e/taze from a word which 
implies only what would deſtroy it. 
Tenants in common hold by ſeveral titles, or ſeveral 
rights; but their poſſeſſion is entire. At common law 
they were not compellable to make partition. And 
therefore in ſuing out a writ of partition, the party never 
ſhews whether he is tenant in common or joint-tenant; 
the poſſeſſion of the one is the poſſeſſion of the other, 
and he cannot be a diſſeiſor without an actual oer. 
Hob. 120. Mo. 868. „ nne 
A deviſe to two and their heirs; equally to be 
divided, was formerly looked on as a joint ats, N 
Dy. 25, 158. Bent. 19. 3 Cro. 330. Now indeed it 
1s an e/tate in common, not by force of the words, but 
that it appears to be the intention of the party, that 
there ſhould be no ſurvivorſhip : a deviſe to to equal- 
ly to. be divided to hold to them and the heirs of the 
ſurvivor, is a joint- tenancy. Style 211. 434. 
; Laflly, He ſaid, joint-tenancies were tavoured, | for 
the law loves not fractions of e/fates, nor to divide and 
multiply tenures. ' c RR 
N B. Whilſt the gate continues in joint-tenancy, 
there is no alteration of the tenure. But if vou turn 
5 can] a tenancy in common, all the entire ſervices mul- 
ip. kl eg 567 Sino 
Judgment however was 2 according to the opi- 
nion of the other two juſtices. Vid: Sall. vol. 1. p. 
392. Raym. vol. 1. p. 622, Mod. Rep. vol. 12. p. 29. 


Hilary, 13 W. 3... Smartle v. Penhalluo.. 


viz. that the lands in queſtion were parcel of the mu- 


roll to tus or three perſons for their lives, and che liſe 
of the ſurvivor, to have and to hold ſucceſſively: in the man- 
ner mentioned in the charter, and not other ſes and that 
the lord was to have a heriot on the death'of every-tenant 
dying ſeiſed. They farther find that one N. was tenant 
for life of the manor by grant from the predecbſſor of 
the biſhop; and that he by copy granted the tenement 
in que ſtion to A. and his aſſigns, for the lives of B. and 


tom? And it was woe for the plaintiff, that A had 
mn .. 


* 
— 4 — 
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mike an intereſt but by way of limitation ; and that if 
4. dies, here is room for an occupant, which is to put 
2 tenant on the lord without his conſent : alſo if A. 
ſhould become a bankrupt, this gate would be aſſign- 
able; and on this leaſe the lord can have but one he- 
riot; whereas in the cuſtomary leaſes the lord is to 
have threes They admitted that where a power or 
' cuſtom watrants a greater effate, it will warrant a leſ- 
ſer, as if the lord may grant for three lives, he may for 
one: but then it muſt be of the ſame nature, If H. 
has a power to leaſe for three lives, he cannot Teaſe for 
500 years, though it be a leſſer eflate in law. If a biſhop 


ſucceſſor, becauſe his power is exceeded: ſo in this 


caſe, ; | A P | 8 
On the other ſide it was argued, that this was no 
reater eſtate than what the cuſtom allowed; that 
if this grant had been made to A. B. and C. To have and 
10 hold ſucceſſtvely for their lives, they might have fur- 
rendered to three others, and the lord was compellable 


vie, that if the tenant may by his own at make ſuch 
an eftatez it is moſt unjuſt to ſay that the lord cannot. 
As to the lord it is the ſame thing, whether A. takes 
for his own life, and the life of B. and C. or A. B. and 
C. take for their lives: and that cannot be an occu- 
pant of copybold lands, neither are they within the ſta- 


and as to the Heriot, it will be due on the death of every 
aſſignee that is admitted.  _ oy R115”, 


lord: but if the copybolder being tenant pur auter vie 
dies, the lord ſhall enter. As if there be a tenant ſor life 
of a copyhold, remainder to another for life, and the te- 
nant for life commits a forfeitute, the lord ſhall enter. 
If H. grants a rent out of his lands to A. pur auter vie, 
and A. dies, ſhall not the rent ceaſe? What is the 
reaſon? Becauſe here wants a grantee. So it — 


- ' 


at will. EX. 


of the fate, which by operation of the cuſtom differs 
from the conſtitution at common law, Viz. to three, to 
have and to bold ſucceſſiueſu7jr7. 

What is done here is not ſo much as the cuſtom : 
the cuſtom enables bim to grant for three lives, and-he 
grants but for one. If the cuſtom be to grant in fee, 


323, 373. This is not like the caſe of a biſhop's leaſe : 
that cannot be good for any part, becauſe che ſtatute 
ties it up to an expreſs form. Otherwiſe perhaps, had 
it been that biſhops ſhould make leaſes for any num- 


17 - 


ber of years not exceeding ſuch a number. 
doubted on that inconvenience, ſaying it could not be 
good if it prejudiced the lord; but 1205 thought that 
made no difference; for if the copybolder being a bank- 
rupt, his e/fate was aſſigned, the aſſignee would have 
the eſlate determinable on the death of the copyholder, 
and then the heriot would be due, and not by the death 


altered by any act of the copybolder. 
Per curiam. This is a ſuppoſal not in the caſe; and 
therefore it was not determined: judgment was given 


1. p. 188, Raym. vol. 2. p. 994. Mod. 


þ+ 63. K 
Taſler, 13 V. 3. Parker v. Reit. 
" - , . 
* 5 1 4 "4 4 & + »#4 na 1 1 1-4 4 5 * 


— 
F 


the opinion of the court, viz. Charles Kett being ſeiſed 
in fee of a copybold, demiſed it to his wife for life, remain- 


J ·ð*]w ]⅛O.ꝛ m g 3 


an occupancy is for ſupplying à freehold : in capyboldt 
the freehold is in the lord ; the tenant has only an eftate | 


As to the fuppoſal of the bankruptcy, Powell at firſt , e Ad en ci Ib el to ry ; 
3 AY by letter of attorney are either general 


of the aſſignee; for ſo it was originally, and cannot be 


- o 
4 * 
Eſta 4 es, 


makes a leaſe for thirty years, it is wholly void as to the 


to admit them, and they would have an fate pur auter ' 


tute of frauds to be afſets or deviſeable, 2 Ch. caſ. 201. 


alt, Chief Juſtice, iſt, There can be no occupant | 
of a copyhold eftate for the prejudice it would do to the 


2dly, He held that the cuſtom conſiſted in three | 

parts: iſt. The conſtitution of the ate, vix. by copy. 

Adly. The extent for three lives. zoly. The manner 
0 


and not otherwiſe, yet the lord may grant for liſe, or to A. © 
for life, and remainder to B. in tail. If the evſtom be 
to grant for life, the lord may grant during life. : Cro. 


for the defendant. 1 Roll. Abr. 511. Vide Salk. vol. 
: Rep. vol. 6. S 


4 F 
1 4 . 


In gje&ment z on trial, the following caſe was ſtated for | 


2 — * au 


der to Elizabeth nis wife in fee. ' Mr. K2c#, the maſter 
in Chaneery, was ſteward of this manor by patent, 16 
ac: by himſelf or deputy. Mr. Keck appointed one Clerk to 
be his deputy, who ated as fuch many years, and was 


_ repugnant: as i 


ſent for by Charles Reit to take à ſarrender of the lands. 
Clerk went himſelf, but by 4 writing under his hand 
and ſeal appointed J. and B. to be his deputies jointly 
and Tevefally Sul to take this ſurrender, which was 
done by A. accordingly, and afterwards preſented ; and 


Elizabeth 'Kett the defendant admitted thereon, by 


Clerk. | Rt f ; 

Holt, Chief Juſtice, delivered the opinion of the 
count anne] 7 5 45 75 2177 e 
© Clerk, who was Mr. Kect's deputy, (and ſo it is of 
any other deputy, where a deputy may be appoint- 
ed,) had full 1155 to do * or thing which his 
principal might have done. This is ſo eſſestially in- 
cident to a deputy, that a man cannot be a deputy to 


do any ſingle act or thing, nor can a deputy have leſs 


power than his principal: and if his principal makes 
him covenant that he will not do any particular thing 
which the principal may do, the covenant is void and 

| 4 the under-ſheriff covenants that he 
will not execute ariy proceſs for more than 20 l. with- 


out ſpecial warrant from the high-ſheriff; this is void, 
becauſe the under-ſheriff is his deputy, and the power 


of the deputy cannot be reſtrained to be leſs than that 
of his principal ; ſave only that he cannot make a de- 
puty, becauſe it implies an aſſignment of his whole 


| power, which he cannot aſſign over. That by conſe-. 


quence A. was as well authoriſed by Clert's writing; 
Con him under his hand and ſeal, as if Mr. Keck him- 
If had given it; of which there could be no queſtion, 


it being to do a particular act. | 


Though A. aQed in his own name, without re- 


1 his power or any relation to it, yet this taking 
Or a 


ed either as an attorney, or an under-deputy. Suppoſe - 


the firſt, the law is plain; where à man does ſuch an act 
as he cannot do, 15 as to be effectual, any otherwiſe 
than by virtue öf his authority, that {hall be taken to 
be in exetution of his authority: but where a man has 


an intereſt and authority, and does an act without te- 


citing bis authority, it ſhall be taken to be done by 
virtue of his intereſt, 6 Cy. 17. And though an un- 


der- ſheriff muſt act in the name of the high-ſheriff, be- 


cauſe the writs are directed to the high · ſheriff, and for 


other particular reaſons; yet any other deputy may act 
either in his own name or in the name of his principal. 


So is the judgment of Cohib's caſe, though in arguing 
it, it is ſaid otherwiſe ; and ſo it is of an attorney, but it 


is more regular to act in the name of the principal. 


Laſtly ; ſuppoſing him to be an under-deputy, as if he 


had not been conſtituted to do à particular thing, but 


to be Clerk's deputy, this had been void, aud he had 
no real authority: yet even that conſtitution would 


have given him the colour and reputation of an autho?- 


rity, to act as a ſteward de facto. And what he does 
as ſuch, is ſufficient among the tenants, for they have 
no power to examine his authority, nor is he to ren- 


der them any account of it. The caſes of Mo. 109; 


110. 1 Lev. 288. 2 Cro. 552; 2 Ro. 7, 101, 130. are 


ſtronger. And fo it is of an executor de fad?o, i. e. 4 


tort executor. 


or ſpecial; thus a letter of attorney may be to ſue in 
all caſes moved or to be moved, or to defend a particular 


| ſuit.” Sir Philip Sidney, when he went to travel; gave a 
letter of attorney to Sir Thomas Nalſing bam to act and 


ſell all his lands, and all his goods and chattels; and 


this was wat | : where the authority is particular, 


the party muſt purſue it: if the act varies from it, be 
departs from his authority, and what he does is void ; 
but that muſt be intended of a variance, not in circym- 
ſtance, but of a variance material and ſubſtantial; as 
where the perſon, the thing, the Hate, or the date is 
miſtaken." Yide Salk. vol. 1. p. 96, Raym. vol. I. page 


1 41 Trinityg 1 An. Machil v. Clerk. | Error. 
, | 


On a writ of error brought in this court, on W 
ment given iu the O. B. where the queſtion on a ſpegi 
verdic in ejesment was, viz. a lenant in tail, in conſidera - 


tion of a marriage of his ſong covenants to ſtand ſeiaed to 


the uſe of himſelf for life, remainder to the ule of his 
ſon and heir, and the beirs male of bis body by his in- 


tended 
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urrender muſt be good; for he muſt be conſider- 
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covery was good, otherw} 


fonably expected from them to give the reaſons of their 


(as Lord Littleton ſeems to hold) on the death of 


bas not that operation here; yet if a tenant in tail, bar- 


— — —— =. 


tand /eized, diveſt himſelf of the whole, and put it 


ended wife, with ſeveral remainders over; and after 
he ſuffers a recovery in which he himſelf is tenant to 
e precipe, and vouches over the common vouchee ; | 
which recovery. was to other uſes, than . thoſe, men- 
tioned by the covenant.i ſo the queſtion was, whether 
the tenant in tail, norwrptandifg the covenant to 
ſtand ſeiſed, continued ſeiſed in tail, for then the re- 
iſe it could not be good: in 
this caſe, he coming in as tenant to the precipe. 
Per curiam. We are of opinion that the recovery 
notwithſtanding the covenant to ſtand ſeiſed was 
good. And the Chief Juſtice, (aid, it would be rea- 


opinion, for though. there were ſeveral authorities ex- 
preſs to the point, yet the reaſons of theſe judgments 
were not ſo obvious; for it has been a queſtion if a 
tenant in tail, by bargain and ſale, leaſe, and | releaſe, 
or covenant to ſtand ſeiſed, conveyed the lands where- 
of he is /eized in tail, to another and his heirs z whe- 
ther that ate ſo conveyed does actually determine 


the tenant in tail; or does continue till entry of iſſue in 
tail: and we hold, that notwithſtanding the covenant 


ain and ſel}, leaſe and releaſe, or covenant to ſtand 
ſeiſed to the uſe of one of his blood in Fee, that ſuch 
bargainee, &c. has a baſe fee, not determined by the 
death in tail, but continuing in the bargainee or re- 
leaſee, &c. till the iſſue in tail make an actual entry: 
this indeed ſeems to differ from the opinion we now 
give, but we will by and by make the diſtinction. 
And it will be worth while to know and conſider 
the reaſon hereof, becauſe it ſeems to contradict Lit- 
leton. | SR GT WI Y 
The fir/? reaſon. then is, becauſe the tenant in tai! 
himſelf has an e/ate of inheritance in him, which is not 
denied, before the ſiatute de dons he had it, and it was 
called a conditional fee; and the ſlatute de donis does not 
make any alteration of the gate, ſo as to make it not 
an inheritance, but only fixes it, ſo that there ſhall 
not be an alienation of it to the diſinheritance of the 
iflue in tail, yet ſo as a baſe fee, may be made of it : 
and of baſe fees, ſee 1 Jul. 18. a, If lands be given 
to a villain in tail; and the Lord enters, he has a 
baſe fee, that is, to his heirs, while the villain has 
heirs, of the entail; ſo that the tenant in tail has an 
inheritance in him, which may be turned into a baſe 
fee, then when he bargains and ſells, leaſes and re- 
leaſes, Ic. this inheritance to another and his heirs, 
it is but reaſonable it ſhould paſs a baſe fee, eſpe- 
cially if nothing in the flatute be againſt it, 6 
2dly, The tenant in tail has the whole e/tate tail in 
him; and why ſhould not he that has the whole Hate 
by bargain and fale, leaſe and releaſe, or covenant. to 


in the bargainee for the power of diſpoſing is an inci- 
dent inſeparable to his e//ate. 40 | 
zzadly. 8 of the e/tate tail into a. baſe. fee, is 
not at all contradictory to the /fatute de donis, not any 
branch of it: that ene has very ſtrong words to 
hinder an alienation to the prejudice of the iflue in 
tail; yet we know the conſtruction that has been 
made of them. If a tenant in tail make a feoffment or 
buy a fine, it is ſo far a prejudice to the iſſue, that he 
ſhall be put to his action; and bis entry is taken 
away, and he has no — but . by a formedon in 
diſcender, and yet ſuch fine or feoffment was never 
taken as a breach of the /tatute de dents. Sure then it 
ſhall be no breach of the flatute to have him put to his 
entry to recover the e/{ate- ſince then it is his inhe- 
ritance, and all is in him, and that a er of aliena- 
tion is incident to the property that he bas, and th 
an alienation made by him to put the iſſue to entry, 1s 
no breach of the /atute of donis. 922 
From hence I infer, that ſuch ate by bargain an 
ſale, c. made by him to one and his heirs, is not ac- 


tually determined by his death; Seymour's Eaſe, 10 Co. | 

| - | bave? there not being the words, f their ue Gould, )- 
Ad | | | theld it an e/ate afl; and he ſaid, he mad x difference 
tion, and that is the caſe, of an exchange z the gate 2 
muſt be equal, you cannot give an e/tate for - ia 
change for an e/tate in fee; you may indeed give an 


.F 
N 
: 


95. is in point. | : 
Another jnſtance comes home to the caſe. in queſ- 


eftate for life, in exchange for another gffatr for life; 


"Wer" 


—_— 


— 


an glare in fee for an fate in fre, that is, each, party | 


© vw 


f 


claim; and if this will not make a poſſeſſion 


| copyhald land. 


nding a good exchange, and a fer Fa pales 
ti 


avoid it by entering, and ſo on, from time to time; 1 
therefore follows, that a baſe fee does paſs, otherwiſe 
it could not be. a good exchange; if ſo, then, there 


is the ſame reaſon, that when a tenant in tail. bargaing 


and ſells, Jeaſes, and releaſes, and covenants; to ſtand 
ſeiſed to uſes in ee, ſuch conveyances ſhould paſs 1 


| baſe fer, ſhould continue till determined by the a& of 


Vide Mod. Rep. vol. 7. 18. 
Hf, 4 dun. Brown vs Dy 


If a copybolder dies, and his wife has her Free benth 
Quere, if this excreſcent fate does not fo ak away 
the deſcent, as if the ſon dies before the gſlate gctuaſ 

comes to him, that then the next heir to the facher (ba 
brother? Vide Mod. Rep. vole 11. p. 70. 
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the iſſue in tail. So the judgment was affirmed, 


Ke, yas, ee, 


- Holt, Chief Juſtice. A copyholder has only: 4 paſſeſ. 


ſory property in timber trees, which if ſevered from the 


Freehold by tempeſt or otherwile, the property would be 


in the lord. 


e ſaid further, and ſo was the opinion 
of the court, that it would be a hard cuſtom # 


or the 


tenant to claim ſuch trees; for ſuch cuſtom would be 
to give away the property of the lord; _— 


this caſe, which was occaſioned by the act of 

He alſo queſtioned if there could be ſuch: a cuſtom as 

for a copyholder to cut timber; he having'obly a-polleſ- 

ſory intereſt, b ' reaſon of its being annexed- to the 
ide Mods Rep. vol. 1. p. 69. T5 4? 


| Eafter, 4 Ann. Anonymous. ... 


Holt, Chief Juſtice. For the nature of freehold lands, 
and lands held by 7 of court, Roll. U +. Rep. 31. 
5 Rep. 84. or 34. At the will of the Lord, is the diſtin- 


; 


| guiſhing mark of a copybold, vol, 2. Lutt. 1165. 1171, 


3 Buiſt. 230. 2 Vent. 143. Cro. El. 185, As to ſet- 
ting forth a cuſtom, Ra/tal's Ent. . Rauunb 


Decla. 96. Cro. Car, 418. Where, a cuſtom is, that 
all lands held of that manor ſhall paſs Ve nr, 


and admittance; yet the lands may be freehold ; and 


the manner of conveyance is cuſtomary in as much as 
livery is not requiſite. The freeholders themſelves can 
never be parcel of the manor, but it is the ſeruices. Vide 


Aud. Rep. vol, 11. 5 5 85. 5 i | f 
baue, 4 cis Guben o ius, . dhl. 


See this caſe fully ſtated in page 28 of this worl 

| age 28 of this work, un- 
D 
n 8 N. Insda ng 5: 


FTaſer, 4 dun Idlev. C. 
A ſurrender was made of a copyhold eflate for life, the 


remainder to a man and his wife for lite, and their heirs 
and aſſigns; and for default of ſuch iſſue, the remainder 


over: the queſtion is, what e//ate the man and his wife 


a 6 


between . a. capybold and frethold gam a tor this; be 
compared this caſe to PEA ale Foner's 115 
vnd Peck's Caſe, in Littleton's Rep. be-faig;fuch | 

42. f. the general worde. Lia Reg 3%, Mow 
424- He tock a difference. between 'a grant to a — 


$ 


4 


zug his heirs; and the heirs of him Plan. An. 5 ev. 
— Powis held it a 2 to make an gate tail, it 
y 


- muſt appear from 


the iſſue muſt come. Lett, 


ſcet. 31. But in caſe of a deviſe, it is otherwiſe, be- 
cauſe of the intention. _ Hob. 33. C. Litt, 27. And 


in a conveyance, the words ef the bogyare * | 


but there may be Words tantamount.” 37 


= 


- 
17. 


Sl to the huſdand and wife, and 4225 he Fs 


is and for definite of fach as, afe wiicertaiti, whe- | 
| words, ond for Gufench e uae 


ther it is meant the iſſue 


d a 'copybold; and cited Cro.. Care 367. 
The will of the donor is to he obſerved in 
but then the will muſt'be man; 


„or of the ſurvivor; 
made no difference between the limitation of a'freebold 


ates-tall, 
In con- 


re 
veyances, the limitation'of 24 known words; 


and he faid, it would be of dangerous fre; for the fy, | 


allow a latitudes - Powell held it à fer- lr; for the || 

words were, nd! th the Heirs of the afareand haven ah | 

"founding eftates tui ahd fee; tor 8 j the intent of 
at 


tbe parties might be to Wade an 


He inquired if there was any thing in this cafe to make | 


* tO A e- tail, yet he 
would Iuffer à miſchief rather than an inconvenience. | 


. 


4 


it a fee-/imple conditional at common law, which the ſta- 


tute de donis has now made a fre- tall; for this ſtatute 
was made to prevent the abuſes of the wills of do- 
nors, by letting à ſecond huſband or wife be.dowable, ' 
or tenant by curteſy. He could not ſee the difference 
. that Gould took between a gift to a man and his heirs, 
and to the heirs of that man; he thought they had gotie | | 
x00 far already in matters of intent, which mage the 
Haw fo uncertain; and in this caſe there was nothing 
dut general words, for the words Juch i//ue to refer 


to. Holt held, that this is a e, and by no means can 
be conſtrued a fre- tail. He owned the intention Was to 


make it a fail, but it could by no rule of law be ſo done, 
ſurrenders | |- 


without manifeſt violation of law, He ſaid, 


muſt be conſtrued as deeds. Lift. ſe. 31. To make 


a tail, there muſt be à deſcription of the body from | |-- 


whence the heirs muſt come. Co: Litt, 555 
à great deal of difference between à man! 


His intent in a will, and in a conveyance z 


There is 
expreſſing 0 
for in the 


Hit, the law has eſtabliſned certain legal words, and 
no other, though they are tantamount, will do; but 


in a will, the ſtatute 33 H. 8. gives him power to con- 
vey away his lands at nis will and pleaſure; and he 


relied on the words will and pleaſure : had the ſubſe- 
quent words, for default of ſuch1ſſue, been conſiſtent with 


the firſt words, they would have qualified the general | 
words. If a man gives an Hate to a baſtard, and his 


heirs, if he dies without iſſue, the remainder over. 


is void; for it is a limitation on a fee, 


to defeat 


and detraud the lord of his beat. Jones 342, A. v. 
T. he ſaid was a great authority in this caſe ; and he 


ſaid he could not diſtinguiſh between them. 


fel. 20, He faid, a grant to a man and his 


heirs of him would be a 14il. 


"Co. Lin. 


8 heirs law-. 


To conſtrue this an e/ate-tail would be repugnant 
to the premiſes, becauſe it is to them and their afigns, 
ſo that it is deſigned an affenable eftate, which is con- 


trary to an fate. tail, for that is reſtrained by the || 8 
ſtatute. Hob. 170. Dyer 264. As the intent of IN 


the parties is to be conlidered, ſo the rules of law 


Raym. vel. 2. p. 1144. Salk, vol. 2. f. 620. 


” 


are to be obſerved. Vid: Mod. Rep. vol. 11. page 37. 
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were found to be ſurrendeted into the hands of the lord 
himſelf in full court; and that the Jord aſſeſſed a fine | 


- 


on the ſurrenderee, but never admitted him. 


* 


Per curiam. The heir of the ſurrenderee had no title; 


roll, which before admittance cannot be. 


for the title of the furrenderee is wholly by the copy | 
of the court roll, made from the entry on the court 
But in caſe | 


of a deſcent, the heir may ſurrender before admittance, 


decauſe he has a title by deſcen 


t; but the1 
27 ſhall have a fine. Fiu, Mad. Nep. 
73» Eh ey re 


rd in this 
"vol, 11. 
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ide Mad. Neg. wal. 11> page 199. 
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* 


— 427 


- Holt, Chief Juſtice... A 8 has a poſſeſſory 
0 ene und. When his poſſeſſion is gone, his property 
"is gone ; now ſhall: the ſeverance transfer the property :? 


c Nannen + 3 I SAG | 18 
Potvell, J. Suppoſe a cuſtom, that if the houſe fall, the 
materials l be the tenant's, could that be 5 od? 
Again, ſhall the act of God do a wrong to the lord ? 
' Frauk-bank was to encourage the tenant to go into the 
wars; if they were killed, the lord would not take the 
benefit, but gave the gfate to the wife, to encourage 
them to fight, and this, I think, was the original of 
anl. laut. Jade Anl. Rep. wal; 1. p. 9 ö 
23:3} 4 „ 71 * V. 1841 15 1 * 


uh. ; = 4 Þ: 8 3 
nden Fuel 3&1 7+ [ 8 11171 10 6 ; 
= * , * » 
ws ws % IT) * \ 5 2 4; ; : 187 Hin 4 Ke 8 3 : 1 I 
* FRY k N ” 
7. Ann. Adam V. Hinclbe. 
* „ OT OOANON (390 not 
4 * . . F 1 5 1 4 ns 5 * E 7 5 * 4 1 £1 2 f o * a 4x 7 ity 
ts. 0 4 : o . ſti 4 1 ks. 
On a" ſpecial verdict the queſtion was, 'whe! 


0 


%.4 <4 


* 


tam for ſo doing ? Adjudged by the whole court that ĩt 


1 eee eee li a J 
Hal, Chief Juſtice, rejected the notion of! Lord 
i-Coke about the lat. de donis, co-operating with the cuſ- 
tom; and held that that ſtatute turns all thoſe, gates, 
which at common law . conditional; into 
gates tail; and if a alder hy licence m 


* 


| - for! years, the ſarrenderes, (leſſee) of that copybold is 


aflignee- 


{ a4: 45» 


within the fat. 32 Hen. 8. to bring debt as. 
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The caſe was, Thomas Backhouſe deviſed lands to 
John Bacthonſe for his life only, without impeachment 
of waſte," and aſter his deceaſe, then to the iſſue male 
of his body lawfully to be begotten, and then goes on, 
- with reminder to the heirs male of the body of ſuch 


iſſue lawfully to be begotten, with two remainders 


over in the ſame words. 1 nn: 
- reſolution of the court in this caſe, as follows: 


this is an e/late for life, or an 
for life,” and not an gftate tai | 
"there can be-clearer words than theſe ; the words are 


. e It is an gſlate 


uſe of, and the vulgar ſenſe: of the words is the 
us the legal. ſenſe. 140 $5.4 


The word iſſue has been made equivalent to beirs of 


the body, but that is not always ſo; for otherwiſe 
the ſubſequent words of limitation muſt be rejected. 
One may indeed gueſs from other parts of the will, what 
the party might mean, but that is no concluſive ar- 
ument. n d Si 10 

As to the word any, that is, in ſome. caſes that may 
- be put, of no effect; but though in a clear caſe it 
may make no altetation, yet it does not fullow, but 


ſtrictive. It would change the ſenſe of the word ie, 
only to rejett the ſubſequent words ; ſtronger words 
could not be invented to make iſſue in tail take as a 
purchaſer, than the words in this caſe. Therefore 
judgment was given for the plaintiff. Vid. Forigſcue, 
. 133. Mad. Rep. vol. 10. p. 18 1 
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found a ſpecial verdia, vix. vt 
to the uſe of himſelf and the Heffs ale Of uis body, 
mas, 


| 


5T 


1 


\copybol could: be entailed. without Jay ing a ſpecial cuſ- 


. , f i * A des * 0 , Pl F J. , 714 TEES: 1 enn 2 Te 14 . 
G * 1 "s LM. ; WY Þ « > FEY | a a Ms 
See this caſe fully Rated in page 160 of this work, 
; | 11 N 1 {4 4 ; "OS 4 1 *q * 


Parker, Chief Juſtice, The queſtion is, whether 
I do not know how 
proper and legal, and ſuch as . a lawyer would 2 ake 


:4n:a doubtful caſe it may be explanatory and re- 


> In a fate in Kn in (> cut Of . the ee” 
# ſpecs yer i g Tür Charles, Perl | 
"Gerard, in Nev. 1660, "ſettled the Mate in queſtion, = 


— — — ea — . — 
b * 8 y N — — 2 
oe - — _ o ——y - = 


1 | mar, the firſt I Verard, remainder ta his own right |.deſcent, ¶ as for inſtande, if the teſtator deviſes: left 
n beirs. 2dly, In 1684, Charles, Lord Gerard, on the! | ate to him, or ang gfate'in fee to ariſe on a conditic 
Cl | = death of Digby;" Lord Gerard, | only ſon of Lord there it is 2 2 zd Mad. Rep. whle B. CP 
6 0 * Charles, ) without iſſue male, entered dw the fate in . & vol. 1. F Page 23. 

f dl 12 * Nen p 2 " . 1 ange, 10 Pa 487. „ 3t#. n, $44 455 604 | 8 
Ln - ' queſtion (not in jointute) claiming te ſame as heir male ebO2e3 1 . 
Wh TM of the body of Thomas, the firſt Lord Gerard, by-vit-| | Fin i C ga ape e 
Wer'y toe of ehe ſum limitation ig that ſenlement, and te. e i Sie, Shaw'v, Weigh rape Fn ne 
0.190 _ refidue when the jointure fell in; and during the tim „ r 17 760 
WH 7 ; of this his enjoyment, ſuffered ſeveral recoveries, and 3 eee the court, Ir Gitat Sd. | 
1060 ſettled the ate on his marriage, in the year 1689, and Kon s in Malis, by the plaintif againſt the defendag 
— 7 1 died without iſſue in the year 1767, leaving Philip his and fourteen, othefs, on tyyo, emiſe „ on tri 
Wall a rarer che furveing, who heir male of n.. e the Jury od ,0ng, e 
146 0 hay Art Lord Gd, and js od Hing en a8 tO. the Lider And a. pecial ven 
r Charles and. his brother Philip were in the year r e 
„ 1676, ſent by their father to St. Omers, and educatedd bat 7. R. was % 7 Fihe premiles in gueſt 
117 1 6 d 1 f ' 2 + * Nee OLA) ecpfemi In que 
—— 041 there for five years in the 47006 religion, which reli- ; 9? the 1ſt day of A 1675 ; chat on the 2d day. 
— FRO: gion they profeſſed. ©*The' laſt Lord Charles died in * Auguſt, in the ſame Caf, E n .dey 
WR the year 1707, and on his death the Ducheſs of Ha. the laid premiles.to his wife D. for her lik, and for f 
r een claimed the ate, as fight heir of the fir: bettet ſupport, be fo . 2d: her 500 l. to, be rail 
814 117 "Charles, Lord Gerard; notwithſtanding the zfate tarl, | | - by..the ſale of timber, or. digging of gal "and after 
r Iimited to the heirs males of the body: of Thomas, firſt 1 deceale, he dęviſed the, premiles,to three trufte 
— 11664 9 Lord Gerard, ſtill ſubſiſts in Philip; alledging that the | the ſurvivor of the 
1440 | 1 12 a . oy0% : *J- 6 ; 5 « 122 1 
11 aſt Lord Charles and his brother Philip, having been d D. E. equal) natural 
1 educated in a popiſh-ſeminary, are utterly incapable of lives, without, ee er manner of Waſte ; pre. 
/ taking any e/tate, and that ſhe has the right of entry. | |. vided that whatever part 9 fs $99.6: ould. be paid his 
nn FIR In The principal queſtion: was, whether one brought wife dy either of his ſiſters, the ſame ſhould be re-im. 
1 1.38 up in 2 popiſh ſeminary, was, notwithſtanding any | . burſed to them, by n of coal on the ptemiſes on- 
11 'Jneapacity by him incurred on that account, ſtill oa- 4 3 and if either. of, his {ifters 4 5 happen to di 
| ES Hol CRORE ̃ͤ d ite or iſſues of either of, her or aer bodligs, 
il {13 en given for the defendant in C. R. a writ of| Tawfully begotten, then in truſt, for ſuch. iſſues 
Wis 14.0 error was brought here; but the court being divided | * mother's ſhare, or elſe in truſt for the ſuryivor or ſur- 
Will f Fl in their opinion as to the judgment given in the C. B. oss and their reſpective iſſue or iſſues ;; and * 
hill |} by conſent of the plaintiff in error, à writ of error was ſhould happen tþas both the ſiſters ſhould, die wit 
1 brought in parliament. where after ſolemn argument, | "iſſue, as a oreſaid, and their iſſue ar iſſues to die wit 
11 aud che opinion of all the Judges taken thereon, who gut ile or flies lawfully begarten, then in trulf for + 
U were of opinion, that the Ducheſs could not enter S. in tail male, remainder to R. G, (the leſſor of the 
I during the life of Philip (who was » monk) and the | | PLAOHD) $69 the hel male of his pad, with Boon 
1 houſe thinking that to be a material objection, affirms | remainders over: that the deviſor died, and his wife 
19 ed the judgments given in the courts below. Vide entered and enjoyed for life, and on ber deceaſe, 
1 Med. Rep. vol. 10. P. 113. 356. 405. Strange, vol. 1. | *WO (ters entered, and were poſſeſſed;: that 4. ane 
N 1 5 8p. 318. =_ URS CIT : 3 the ſiſters, died without 1 ue, and D. E. the ot 
j | | g * 5 171 | of 15 | I a | | 17 . 100 faßt on hy 29th day of ral 168 U 
11 | e levied a fine, and ſuffered a recc "tn the ai af 
It 11 be | Michaulmar, 8 Geo. Smithv. Trigg,Þ., || herſelf in fee: that 7+ 8, died, withaue Jus Ja the big 
$4 1140 On an iſſue directed out of Chancery, for the opinion whole Jeark R. G 95 65 * 10 b 
9 of this court, the caſe was, H. H. being ſeized in fee of | plaintiff, who ad hy ere 4 and made the leaſe to the 
WTF the premiſes in queſtion, married J. the widow and re-, | by the gefenda t "ts „ and was poſſeſſed till ejefted 
N lict of J. T. the leſſor of the plaintiff's great uncle. On this ſpecia Nd; Fj rene 
N T har after the marriage H. H. ſurrendered the premiſes | court of Grand 7 . 18 15 Sent, was given in che 
(NH! 1-38 to the uſe of his will, and afterwards deviſed the ſame to | | brought in this co DEE. r 91 
1144 F. his wife, and her heirs, and died without iſſue by Ay 25 2 Wa t, Fa errors were aflign 0 
i ber; after whoſe death J. was admitted, and likewiſe | given below is er are all of opinion that the judgment 
wh 1-081 - ſurrendered to the uſe of her will, and deviſed the ſame We are all of e ANA OVSAt FP (Pt everſec. 
. to F. D. her daughter and heir by her firſt buſband J. T. for liſe only i 1 that the ſiſters took an fate 
in and to her heirs for ever, and ſoon after died. That | dren ; and tis b th. ff a ale erde 0 oj 7 
i F. D. before admittance, made her will, and thereby id.“ . otn 1 Ie words and intent of the 
LEE: gave the premiſes to the deſendant, in the words follow-' | tural lives Ie s ; it 1s ro them dyring their na- 
TH T8 "be, Item, I wy and I all my Freehold, and al- and theſe are the ſtrongelt r ht. 1 1 
n ſo all my copybold eftate, which I intend to ſurrender to ; Zelt Words Nat can be ulca ma 
n | ; / Wl er to | will for that purpoſe. A h 1 
THER obe uſe of this my will, lying in Edmonton, in the county. | precedent deviſe td bis Wife is in che Haine uſt. 
AH (Ht - of Middleſex, eo th {the N precedent . 1585 Fug is in the ſame words, and 
THINK for and during the term of his natural life, with re- but for life. 2dly 'Th Gy intended the ſhould have. 
1H 34% mainder over. That after making the will, and before is a ſtrong ar mee ar he i 295 ide 900 9 
Dan any court-day, J. the deviſor died, having never ſur- | only for life; for if it was in ta; eant they tould tak 
. S , ↄ A EF I 
in | - who is the deviſee, is notwithſtanding admitted under that he has gt N P caled; and, JE 18 objcrvable, 
i Per curiam. Adjudged, That J. was in by deſcent, be- money by Pay 3 = ti ps or the Wile Fon 
WH! 708 cauſe ſhe was heir at law to the teſtatrix ; and that | ſiſters are to rajſe it b * Er of ee ee 
1 - where two rights meet together in one perſon, (as they | It is ver ben I Ay 1 of coal only, 3dly. 
1 did in this caſe, ) the one being by devi/e, and the other | | have 5 een e, that the iſſue of the two lifters 
WS {hi by deſeent as heir at law; the defeent- is the e ower given them, which ſhews he 
Weg! 1 th ble means to come to an eſtate, and therefore the law "Fatt did 5 Ry barb} ey. avid haygs Goau i 
WT HHS adjudges that the beſt title ſhall ſtand. | 4thly The c wiſe v hi Abe n $901.10 em. 
1 ' a So where a froffment is made to ſeveral uſes, the te- committing waſte j Ne vid e 
1 verſion in fee to the heirs of the feoffor, in ſuch caſe the | bunt for life. 5thly "The _ q . hy abe ping 5 
„ heir ſhall take the reverſion by geſcent, becauſe it was | happen 10 die, laauin N 4 5b and if either of my fijters 
Ui ? po t 5 oy 95 «of the feoffer ; for ſo much of the | nt make e a SI fm Fer 2% 2 1 
11 uſe of the lands which. he did not diſpoſe of - 1% F on, but only a _/Þcw 
„ 7 ſill 30 20 hh diſpoſe of by the | .of the perſon he intended ſhould take after his. fiſters. 
. feoſſ ment ſtill remained in him as part of the old ate. The word iſſue has not one d Ke aue ne 
e But io the caſe of à will, if a man deviſe any other | it is to be taken in all 2 eterminate ſenſe, in whic 
„ aher, io the: heir at laye than what he was dd take. by | conVeyance, and mach Jeg in 3 will, bers the ine 
Wt: - i} | R e | 1 
— 4 
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1 2 f % 


_ Eſtates. 2 
| 1 the part to A. — his Fon male, this is not an Clearly, and Lee mentioned a caſe cited by Lord Hale in 
„gates tail in the feoffee, for want of the word heirr. 1 1 Ven. 230, where the words were next beit male, and 
Noll. Abr. 837. r. . J determined-to make an g/fate tail; and he vbſeryed, that 
The words e enlorarages of them, if they are | this caſe is ſtronger than that, becauſe of the words 
of any uſe, uſt refer to the iſſue, and got to the two | which follow, viz. for want of heir male, which are 
ſiſters, out of which there can be no ſurvivors; and ſeſtrictiye. Therefore the judgment was affirmed. 
ſince they may, conſiſtentiy with the other words of | Vid: Caſes Temp. Lord Hardwitke, p. 166. 


the will, be applied to the iſſue, we think they are too | * gow) enen en Bling 
material to be fejected; and rejected they muſt be, un- Flary, 10 Geo. . Mer v. The Mayor and Furats of 


Jeſs they are fo applied. The. word: zſue may have a 

different conſtruction even in the ſame will. A deviſe | | | p N d dss Hi 

to A. and bis iſſue will make it a word of limitation; On a mandamus to admit the plaintiff to his freedom, 
but if it be to A. for life, and after to his iſſue, and the Jon great debate in court, the poſtea was ordered: td 
iſſue ot heirs of the body of ſuch iſſue, in the firſt-part | be delivered to the plaintiff; the proof being well 
it will be a pointing out of the perſon, and in the ſecond | enough, fora reaſonable fine does not from the forte 
a word of. ſimitation; and that was the opinion of the] of the term import an uncertain fine ;/ and if it may be 
court in the caſes of Loddington v. Lime, and Bact- applied either way; it is well enough. Vide Strange, 
* Melle, where they did not intirely found their wh 2. P. 10700. 


- 
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ment vn the word only. 571 % e bi: % ee nee Hoa eee ad be 
So that on the whole we are of opinion, that the two Michaclmar, 17 Ges. 2. Everall v. Small. 
ſiſters took only an gate for life; the conſequence of 4 | en on 236 
which is, that the fine and recovery, though they . , 10: 7e&ment, a caſe was made for the opinion of the 
were a forfeiture of the fate for life, could not bar the || court, vx. that by the cuſtom of the manor of Colling- 
remainder to the leſſor of the plaintiff, againſt wbom | bam, a tenant in tail of acopyhold might ſurrender the ſame 
judgment was given below; which. we think ought to and bar his iſſue, without ſuffering a Oey] and 
be reverſed, and judgment given for the plaintiff to that by the ſame cuſtom a recovery might be ſuffered 
recover damages, but not the poſſeſſion. - | inthe. manor court, and have the ſane effect. The 
Afterwards this cauſe by writ of error was brought leſſor of the plaintiff in this caſe claimed under a bare 
before the Houſe of Lords, where the Judgment of this | Turrenderz and it was objected, that the cuſtom to bar 
court was reverſed. Vide Stra. vol. 2. p. 798. Forteſcue, by ſurrender could only be ſupported from neceſſity, 
page 58. Mod. Rep. vol. 8. p. 253. 382, N where there was no Gther way; whereas here it cou 
be — by recovery, and therefore no neceſſity ap- 
Peared. 
Per curiam. There is no caſe, to warrant any ſuch 
| | '| diſtinQion, and there is nothing unreaſonable in al- 
See this caſe. fully ſtated in page 329 of this work, lowing two ways of alienating e//ates ; the'guſtomSHare 
under the head CA s. F both of equal antiquity, and we cannot prefer one to 
. 955 1 | 1 0 1 e e 95 moſt u l 
W WW % | the cheapeſt, e poſtea mult : be delivered to the 
Eafter 5 9 Geo. 2. Sir = e Hatton, Bart. ld | plaintiff, Vide reg vol. „ nd Ae 


At ni prius in Middlſer, in an. aten broiight fora | Hilary, 30 Ges. 2. The Earl of Bath v. Abney, Spinſter- 
fine of 75 l. for an admiſſion of the defendant to a chf || - wut OO dt Loo cit 
Hold, as 1 that the premiſes were of the — * oY rus rs N for the opinion of this 
of 50 l. per annum, and a year and half, being 75 l. was ry + l Whe Av 5 * ing queſtions, Uh (111k - bait 
aſſeſſed: the defendant inſiſted on paying only 24. it | ._ Me yg the in executor of the ſurviy- 
- appearing his rent was but 16 J. the reſt ariſing from | bg v1 a hope q' Ls: 99 PT CHANT to co e in id 
improvements made under an old leaſe, by licence of the | * wy hy et ot certain copy old pr emiſes 6 oh) 3 
Lord. And Lord Hardwicke was of opinion, that the | 2d, aun Cale ne ought, whether the Lady. of the 
fine ſhould: be ſet - according to the preſent iniproved | 747% will be entitled to any fine on ſuch admittance ? 
value, which is all the Lord has to look after; and |. 8 2 r on both ſides, and taking time 
if it was otherwiſe, this might open a door to defeat | maturely to con ider this matter, the court gave their 
the Lord in a great "meaſure, Therefore there was a en, wee or inen e od ee 
verdict for the plaintiff for 75 J. Vide Strange, vol. 2. Per curiam. We are of opinion, that the ſurviviog 
2. 204867 Of eee enen Og executor of a ſurviving truſtee of a term of 99 years, 


* 1 * pF nr 3 
Mich. 12 Geo. The Duke of Somerſet v. France & al. 
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ene e ee e eee ee eee er 1 a as warn {evan of 57 copybo 
PS | | 5 ptemiſes, and that the Lady of the manor will be en- 
Michaelmas, 9 Geo. 2, ; Dubber V. Trollop. Error. Beleg to a fine on ſuch ae Vide Bur. vel. 4. 
ul Nr np os! op W ſon for V. 1 vA i e . $442 nes ect bom | 
ife, and his heirs male, and ſeveral remainders over; „ 44 God; 2. n A v6 
and the heir of one of theſe remainder men being r > mo Wu 7 Ani. of Hir 
plaintiff in ejectment in the C. B. judgment was given | | 7 e 
on a ſpecial verdict for the defendant; and on a writ | This was a ſpecial cafe from Dorſetſtirs afſizes; on an 
error in this court, the only queſtion was, as below | ,;-Zment brought for the recovery of a <lole of paſtule 
in the C. B. whether theſe words in the will do make of ttwelur acres, called New Cloſe, part of the manor of 
an e/iate-tail in the teſtator's ſon, or only an eftate' for | yl Regis and Elkvell, in the county of Dorſet." On 
life? The opinion of the court below was, that it was | ,g7 guilty pleaded, and iſſue joined thereon, the caufe 
an eftate-tail. 15 I Was tried; and a verdict was found for the plaintiff, 
After hearing council on both ſides, the court gave | -{bjet? to the opinion of the court on * ſtated, 
their nion. 1k which was by the conſent of the plaintiff's council re- 
Lor Hardw. ſaid, he thought it a plain caſe; and | duced to two queſtions, wiz, UL 
cited the caſe of Millar v. Seagrave, Mich. 10 Geo. in | + - xft; Whether any eftate-tail was created by the will 
C. B. where a deviſe was to Serjeant Miller and Char- of old Hen. W2/ton the grandfather to Hen. Heston the 
rock his wife for life, remainder to the next heir male | ſon, and Ann his wiſe, and the ' heirs of their two 
of their bodies ; and the court held, that if the word bodies? EL OK Ry WARES BOY 1.0 eee 
heir male be in, no addition, of firſt, next, right, &c. | 2dly. If any ſuch e/tate-tail vras thereby created, 
makes any variation, but it will go in courſe of de- | then whether it was barred by the Surrender of Hen, 
ſcent, unleſs there are, other , words,.. 2. words of Wefton the ſon without his wife an? WIE eee 
purchaſe, and not of limitatian, as in Archer's caſe ; | After hearing council on both fides, the court gave 
f and cited 8 Rell. Abr. 832. let. 4. where land given even | - judgment. 5 e N 
ö os grant to a man, and his heir paſſes, a ee, becauſe | Lord Mansfield: As to the conſtruction of the will 
word is a callective term; 1 F of old Hun. Wyftony if it appeated that the unde 
Se N ; 5 really 
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449 Evidetire. | 3 
7 ; - 2 W | fu. eee N . 

r S6cording to the Forin nnd efelh Uf ths fr. 
would then be a deviſe the mortgage being for- enn. eee nh OE 
feited by law, and the e/ate in the land become abſs- ik The p  aimitthiite Was on a deſcent fer th 
jute; but if it appears that the teſtator meant and in- plaintiff and her. Her H. B. held in 'coparcenary... 
tended it as a bequeſt of money only; then it would 'be | defendant could . A nothing here, but che er 
conſidered in a court of equity as a ſpecific bequeſt of | which the plaintiff hu alledged in her replication ; r 
money, and a court of equity would not direct the mo- | | if ſhe Was hot heir, the ad5:irting of her as fuch is void, 
ney to be laid out in land without expreſs words in the If Sarah took a Yer under che will, then the a, 
will to ground ſuch direction on. | | of the plaintiff in Fee is'yood'; but if the cook only : 

_ #8 to the an; being barrtdiin caſe it had paſſed by | «fate for Me undet the will, then the ant to the 92 
the deviſe, there is no doubt but it would have been || tiff Was void, and the grum to the defendant E. would 
well barred by this ſurrender. © | | be fub lantiated, he —_ under the heir at law of 

By the cuſtom of the manor, intailed applet efte || the teſtator ; and in that caſe the defendant Would not 
are barrable by ſurrender in the Jord's court, and Hen. be a twrong- doer by If it had reſted on that, I. | 

M iim the ſon here actually made ſuch à ſurrender, - think that the validity and dernen of the grant wo 
though he would not bur it in one form he might do it have come in queſtion on this iſſue. "Ps, HIRE 
in another. Wherever the tenant in tail of à frerbuld On the other hand, if ſlie took an gate f inherit 
eftate could by any means bar the gffate, there this 3 hold that ſhe did) this totally varies the-caſe, 
tenant in tail of this copybold might do it by /arrender, then the plaintiff Had à good title under her deviſe, 
and his ſurrender ſhall operate as a good recovery, con- | and the ſubſequent deſcent, and the defendant could 
ſequentſy on this point the leſſor of the plaintiff can have none under the heir at law, and pofleſfion on 
have no title, | | 3 would be ſufficient for ber to maintain this ac 
Pier curiam. Let the poſtes be delivered to the defen-2gainſt the defendant, though t could not have been 
dant, and judgment entered for him as in the caſe of a | fo in caſe the rea/ title had been in the Eefendant, _ 
nonſuit. Fide Bur. vol. 2. page 969, | ROE ION Per enriam. Let the be delivered to'the plain- 


* 


—7˙ 


88 | tiff. Vid Buy, vol. 3. f. 1533. 
% | WY 5 55 10 | 2 . * #* Ws 1 * 
Hilary, 2 Geo. 3. Stephenſon, Gent. v. Hill. . N He © ot ad | 
oma . though he may pre/crrbe for hrs tenants en e ui OS OE. 
| 20 \ e * 


and farmers of copybolas holden at will, Vide But. vol. 


3. page 1275 „ Ev A 3 5 | 
ne NE: oi 
Trinity, 4 Geo. 3. Baddeley v. Leppingwell. . | | 


On an aQion of treſpaſs for breaking c. the plain- | Ilan, 2 V. & M. "The Kir and Queen ve Farah 
_ O_ re the Heer the ana 48 . e Oy ; 
pleaded not guilty ; and alſo a juſtification of his entry | Pending a ſuit in the /diritual court, the woman 
under a grant in fee from T. 4. Eſq; lord of the manor | hibited 1 indictment io h s:court aan the 2 
of Hedingham-borough, com. Eſſex, made to him on the | neſſes who might prove the marriage, and it was for a 
zoth Dec. 1761, at à cour t-baron, to hold to him and his conſpirac by force and arms to catry her away againk 
-heirs, by copy of court-roll. The plaintiff in her e- her will, 66. 1 
plication admitted, that T. 4. Eſq; was lord of the ma- The court would not tay the proceedings on the 
nor aforeſaid, and was ſeiſed in Fee of the cloſe afore-. indictment, but it was =? at the bar; and the wo- 
ſaid, but alledged, that at a court held for the faid ma- | man being produced as a witneſs, Tye =. odjeckel 
nor on the 3d July, 1754, the lord made a prior grant | againſt her, that ſhe ought not to be allowed 10 give 
of the ſame premiſes to the plaintiff and one E. B. her | her evidence, becauſe there was a marriage — 
ſiſter, to hold in coparcenary; and that E. B. died, and | the ſpiritual court ; and where the conſequence of the 
thereon at a ſubſequent court the lord granted her | evidence will redound to the benefit of the witneſs, he is 
moiety to the plaintiff in_fee, and ſhe was admitted to | always rejected. __ | r 
the ſame on the 25th June 1765, and ſo became ſolely | Per curiam. Brown was executed for ftealing Ms, 
ſeiſed. The defendant in his rejoinder alledged, that | R. and the was allowed to be a witneſs in that cafe. 
the lord had made a former grant to T. J. in 2 who | And in Fuliusod's caſe on the ſtat. of. HH. 7: the wo⸗ 
died, and the premiſes thereon ' deſcended to T. J. his | man was allowed to be a witneſs ; and ſo ſhe:was in 
nephew and heir, who conveyed the ſame to the de- | this caſe. Vid: Mod. Rep. vol. 4. page 8 
fendant, ny chap ir ad 1 N be * 1 
Zion to have been made by T. A. Eſq; to the plaintiff | - / © a 
and her fiſter E. B. On the traverſe iſſue was joined, Anonymons. Before 1 5 bs ff ice. At Nife Prius 
and the 8 wo at Eſſex a js; and a mow | 4 Heriford, 1690. 
caſe was ſtated for the opinion of the court, hie Ts 4537 Go rent, vir rout ror a . 
8 : Ee 4 | on nil debet pleaded, the ſtatute of 
was afterwards reduced to the two following queſtions, Hooitinions. ma: tar alrite mt mes, eas 


a n. een | 
B. 1 or for %% | made it no debt at the time of the plea pleaded, the 
CCC 

2dly. If the took an eflate for fe only, then whether [In % aſſumpſi, the ſtatute of limi Pull wt 


the defendant could take advantage thereof on the if- free _ & Kt op ** nes; Saver. 7d Salk 


ſue joined on theſe pleadings?  _ I a 
8 che arguments 2 on both ſides, | vole 1. p. 278. | | 
and taking time to conſider the cafe, the court gave, „„ „„ 
Jud eee Ak of 4 on | Michaelmas, 3 W.& M. The K; 
Wilmot, b On the firſt queſtion, which is ' of Florufey. 
the material point, we are clearly of opinion,”*FThat {| 0 On TI es oo 
„S. B. took an late of inheritance.” — = | Hot, Chief Juſtice. On a preſentment for not re- 
As to the ſecond queſtion, it is extremely clear, it | pairing a highway, on not gu; d. you. 
depends on the nature of copybold eflates. I Five any thing in evidente, but only that 
ormerly copyhold gffates Were mere tenancies.at will; || -pai y plead, they ought not to repair, th 
a middle, eflate between freebolders and \willains: at t. Lou cannot. giv 
length the n ca/tom.' The lord is dener no highway, but may traverſe lt. 
not intitled to his pe cl admittance, but the admittance || | tice, was of 1 contrary © le. Dan, 
is merely form. On a ſurrender of a copybold, the 1 1 hey may zive in evidence, that it is no higb- 
remains in the r till aumittance. The lord, they ought not to repair. Vide 
by the cu/fom, has only a cuſlamory power to make an Med. WOE FOI 


\ 
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. — 
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f RP | . 
Iberer, 3 N. & A. » The Ring v. Lord Preſton. Michuelmes, 3 . . lum u-,“ 
r Prom was committed hy the court of Quarter | In an action of debt on a bond brought hy J. &. 
3 to be mow to give evidence to the | ſheriff of the county of . the defendant pleaded 
rand jury on an indiament! of:big treaſons' He was | that the ſaid. bond was acknowledged by J. N. to the 
| — by habeas corpus into this court, and Holt, plaintiff, for the office of under-ſheriff, and that he 
Chief Juſtice, ſald, it was a great contempt, and that was ſurety in the ſaid bond; and then he re at. 
had he been there he would have fined him, and com- 85 6 Ed. 6. c. 16. againſt buying and ſelling offeces, 
mitted him till he paid the fine; but being otherwiſe, | . and on the trial A. was produced as a witheſs,' to 
he was bailed. Vide Salk vol. 1. p. 278. | pavy on what account, or on what occaſion this 
V | l il, Eber Jules fed SY 13 23 
Ene, tg De 1 Holt, Chief Juſtice, refuſed to admit A. to 2 
Eaſter, 4 M. & M. On a Trial on the Cuſtom, of the | witneſs, becauſe it appeared, that he was privately in- 
Gon ond ͤ .. ſecret. And alſo ſaid, a truſtee ſhall not be a 
On evidence, the court ſaid, that a copy of a.court | witneſs, in order to betray the truſt. Yide Raym. wok 
roll of a manor is good evidente; for where ever the 1. p. 733 | EV 
original is evidence, there à copy is. The copy. R 8 ct et | 
probate is good evidence, Sir F. L. was: refuſed to be Eater, 6 W. & M. Smartle on the Demiſe of Newport 
a witneſs of a cuſtom, becauſe he claimed by it; but | v. Williams. | GET 
any a ap 1 e ,. — dy the cuſtoms 0 2 n * 8 3 y = 
is a witneſs. V. „Vol. 12, P. 24. : n a tria y in this cauſe, a deed of bargain 2 
A ff ĩͤ ak ec * iy Wers by the bar — and intolled, by 
; 5 . I Which a term for years was aſſigned, was given in evi- 
Michaelmas, 4 V. &. M. Howard ve Tremaine or | dence without any proof. made of the bargainor's ſeal- 
Tan. . ing and delivery thereof; and after debate it was al- 
——A as . I lowed: for the acknowledgement of the party in a 
On a bill exhibited in Chancery to p- te tefii> court of record, or before à maſter extraordinary in the 
mony, &c. the defendant (who was heir at Jaw) ſtood in | country (as this was) is good evidence of its being ſealed 
contempt, and would not anſwer, and thereon the plain- and delivered ; and ſuch an acknowledgment: obs a 
tiff had a commiſſion, and examined witneſſes to the | man from pleading: iz is not his deed. Alſo inrollments 
matter of his bill de bene g, and the defendant join- of deeds on the ſtatute are admitted every day in evi- 
cd in the commithon, and. croſs-examined ſome of the | dence without witneſſes of the ſealing and delivery; 
witneſſes produced for the plaintiff, and before the an- and it is the acknowledgment which gives it. credit, 
ſwer came in, the witneſſes died: and on a trial in eie and not its e or contents. Alſo they held a 
ment, in which the plaintiff made title under this will, | ſworn copy. of a deed inrolled guad evidence. Vide Salt. 
the queſtion , was, whether theſe depoſitions could: be | val. 1, Po ABBY bl 16 of ng noting ig e 
given in evidence? And a verdict was taken for the EO a Re is ST we S9 abs | 
plaintiff, but the poſta. ſtayed till the opinion of the Faller, 6 M. M. Anonymous. 5 
court was bad on this point: and it was not queſtion- | 5 : 8 29 
ed, but if the defendant had anſwered; and theſe depo- | , A ſhop- hook is not cuidenceæ for the tr an, but 
Gtions had been taken after, they had been good vi- is 800d evidence sgainſt him, of for a ſtranger. The | 
dence againſt the ſame. parties, and thoſe that claim un- ſame law holds of a.ſcrivener's book, for mone | 
Tet them ©, . II | him, or received to the 75 of aſtranger, or th 
Eyre, Juſtice. It might be very inconvenient if this a burſar of a college. Vide Ray. vol. 1. p. 745. 
ſhould not be allowed as evidence: how otherwiſe can | oo i nd ne 
a deviſee examine witneſſes 0 n For Lent Afizes at Cambridge, 6 M. zi Anonymous 
the heir at Jaw wilh not anſwer to the plaintiff's bill; | oo oo bats ta ? tel 
and on the other ſide, he will not call in queſtion the | The Pugs ws between. the Lord of the Manor 
title of the deviſee, as long as he has witneſſes alive | and the devil 7 a _copybold of the ſame manor. It 
to prove the will; but as ſoon as they are dead, then | was ruled by Holt, Chief Juſtice, that the recital of 
he will commence his ſuit. .. Shower, 463. Vide Salk. | the will in the copy of the admittance: was good evi- 
vol. 1. p. 279. Mod. Rep. vol. 4. p. 146. | dence of the deviſe againſt the Lord or any other ſtran- 
.... WY go 3 ih En rb we been hetyern the heir of the 
% i e will | 
Eafter, 5. N & MA. 2 v. Smith, Ar Ny Prius, | E Ds s deri e, the will itſelf ought to have 
, |  0ly, He ruled thatthe foul draught of admittance | 
22. J | made by the ſteward was good evidences Vide Rm. 
On an action of gut, tvidence” was given, that | vol: 1. 735. „e | 
-vrought, a emnation there before | IAebaelnas 6 V te N * | 122 
plea pleaded, and it was urge that this ſhould relate to- Ace . min *. ee 7. Bath wm . 
_ the 2 Rik i bind auen nei i en erfea. BS Ras 
er curiam. It has been ruled, that if an at ent FFF 
and condemnation be before the writ 8 | a . wy pe Tot Fs eee which ers read 
be given in evidence on the general iſſue, becauſe that 45 4 in ki becauſe that „nen 
is an alteration of the property before the N 510 in this, becauſe that trial is not between the 
brought; but if the N bi ore the action | ſame parties; and depoſitions, ate never. evidence, but 
= e nent” only be before the] where they are. mutual; and this defendant does not 
deve purchafed, it'ought to be pleaded'in abatement of | claim under-apy one that was party to the former ſuit. . 
Commented Len eg „ They may be. read, becauſe the defen. 
be please y | bar 10 Alkor e then it may | dant ſhelters himſelf under the other's title, and the | 
the plea of H umd, fo wed Ae ven in evidence on title of the land is not in queſtion, but to whom th 
tered until" cob ee 5 4 15 roperty is not al- rent ſhall be paid. If the defendant gives the plaintiffs 
tiff bad a verdidt N and in this caſe the plain- | anſwer. in Chancery. in evidence, he may inſiſt only to 
N 1 71 * . Salk. val. 1 7 280. Wuüb eigen read ſuch ol as he will, for It 1s like the examination | 
I's 8 1 W 8 *. * {1 a aan 14 * N * yy WAR to have . 
ww Eater, N. II. . Anonymau ws ri cans. his I-39 dole TEA | tex. jerefore a verdi t Was given 1 1 
in an in 5 —— oy ſome of . Hin, 7 M. 3. The King v. Pain. 1 
 *trorney General:may enter'a n prof. as to them, On an infarmatr; WA 1 2h e om | bi 
20d. tha rand? ;; ef A 720, to them., an iar mation for a libel againſt the government, 1 
p. 40. ene. TRY . 122 Mod Reps vol. 12. | 77 not. gyilty. pleaded, on trial the Attornq- General 5 | | 1 
a& © "ol : . I fered in evidence depoſitions taken before a ju/tice of 
SH 4 VHS 3 peace 
| 
N 4 4 | 


peace relating to the 7%, the deponent being ſince [were given Philip, whicli he uſed after the furtender of 
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the Auomentation Oe. + 


dead. 


Por curiam, on advice with the juſtices of the C. B. 


In cafes of felony ſuch depoſitions before a juſtice, if 


the deponent die, may be uſed in evidence by flat. 1 & 
2 Ph. Mar. c. 13. But this cannot be extended 
farther than the particular caſe of felony, and therefore 
not · to this caſe. Vide Salk. vol. 1. p. 281, Raym. vol. 
1. p. 729. Mod. Rep. vol. 5. p. 163. | 


Aar, 7 W. 3. The King v. Croſby. 
n 2 trial at Ber fbr biak<trewſos; the prifiher; Mer; 


Croſdy, took exception to Aaron Smith's evidence, hav- 


ing ſtood in the pillory on a judgment on an informa- 
tion againſt him for a libel. | Mr. Solicitor General 
inſiſted, that the infamy flowed from the crime- and 
not from the puniſhment, and that Mr. Smith's crime 
was not infamous, nor did it deſerve ſuch puniſh + 
ment, IA AI | 
Holt, Chief Juſtice, without determining this point, 


held, that Aaron Smith was reſtored by the 22 


pardon of 2 V. & M. which operated by way of re- 


{toration, and made him a new creature. + 3 Lev. 427. 


Vide the caſe of Chefter v. Hawkins, that the diſability 
flows from the infamous judgment, and not the nature 
of the crime; for if a man be convicted for a cheat, 
and adjudged to ſtand in the pillory, he cannot be a 
witneſs; otherwiſe if he be not adjudged to ſtand in the 
pillory : alſo they held the infamy was by the _ 
ment to ſtand in-the pillory, and not from the actually 


neſs, though he never ſtoooe. | 
Note. In theſe caſes the diſability is a conſequence, 


and the pardon, which makes him de cætero a new 


creature, diſcharge all conſequences, dependencies, 
&c. And therefore in the caſe of the King v. Weeden 
Ford, Michaelmas 12 I. 3. in this court, the queſtion 
being where the-King could pardon the diſability, and 
where not? * 


Holt, Chief Juſtice, took this difference ; where the | 


diſability is only the conſequence of the judgment, the 
King may pardon it; but where the diſability is part 


of the judgment itſelf, the King's pardon will not take 


it away; therefore if a man be convicted of perjury on 
the ſtatute, the King's pardon will not reſtore ; for 


it is not a conſequence, but part of the jadgment, viz. 
2 future he be not received as a witneſs. Vide Co. 
Ent. 368. 


But a pardon by aQ of parliament will 
reſtore him in that caſe, Quære of a petjury at com- 


mon law, and if the law be the ſame; for there the 


diſability is only a conſequence, and not part of the 


judgment; otherwiſe if a jury be convict in an attaint. 
Raft, 86. g. Vide Salk. vol. 2. p. 690. Raym. vol. 1, p. 


39. Ned. Rep. vol. 5. p. 18. Thid. val. 12. p. 72. 
alina 7 I." 3, Stine». The Borde of 


{ Droitwich. 


On an iſſue directed out of Chancery, wherein the 
queſtion' was, whether by the cuſtom of Droitwich ſalt- 
pits could be ſunk in any part of the town, or in a 


certain place only? On the trial at bar Cambden's Bri- 
tannia was offered in evidence, but refuſed ; for the 
court held, that à general hiſtory might be given in 
evidence to prove a matter relating to the kingdom in 
general, becauſe the nature of the thing requires it; 
dot not to prove a particular right or cuſtom: ſo in the 
caſe of St. Catharine's hoſpital, Hale, Chief, Juſtice, 
allowed à chronicle to be'ev;dence of a'particular point 
of hiſtory in Edio. the zd. “s time: fo a year book may 
be evidence to prove the coutſe of the court; yet in this 
caſe it was admitted, that heralds books are gobd vi- 
dence as to pedigrees, and 8 as to bixths 
and marriages, from the nature of the thing; and it 
was ſaid that in the Excheguer the queſtion being, 
whether the abbey de Sentibus was an inferior abbey or 
not? Dugdale's Monaſticon Anglicanum was 'refafed for 
evidence, becauſe the original records might be had in 


$ 


- 


N. B. In this cauſe was cited a caſe about twelve 21 
before of one Neale v. vp. wp a deed was produced 


ſaid to be made 1 Ph, & Mar. wherein all che titles | none. Vide Salk, vol. 3. p. 154. 
Nu e 9.5 42 nate n 5 | 7 | : ws "Rs Fal, 
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. and the copy of a probate of a wi 


| likewiſe take advantage thereof, for all ig evident, ot 


Charles 5. Now, tho' Charles had then ſurrendered, yet 
Philip did not take thoſe titles on him till that ſurrender 
had been received by the council of Spain, which was 

months after; ſo that the deed muſt needs have been 
forged ; and to prove the time of receiving that fur 
render, chronicles were produced and admitted as = 
_ Vide Salk. vol. 1. p. 282, Mod. Rep, wal, 13; 
5. 9. N | N + "4 | CE A 


Michaelmas, 7 WW. 3. The King v. Davis and Carter, 


The defendants Davis and Carter be ing convicted for 
forging a bill under the Seal of the bank of England, 
and having ſtood in the pillory for it, were now brought 
to the King's Bench, and prayed, that they might be 
turned over to the Marnſbalſea, becauſe the ſheriff of 
London opprefied them in Newgate ; where they were 
detained till they paid the fine, &c. and there their 
own affidavits were offered to prove the oppreſſion, © © 
It was objeQed,” that a perſon who has had an ins 


. 


* 
* 


famous judgment, and has ſtood in the pillory for an 


offence which is contrary to the faith, credit, and 
truſt of enn as a forger cannot be a witneſr in 
any cauſe; to which it was anſwered, that one Cn. 
ning, who was convicted of a libel, and ſtood in the 
pillory, was allowed to be a witneſs before the court.of 
delegates, and ſo Aaron Smith was an' evidence in Cn 

caſe, | CLAYS! - 5 
- Holt, Chief Juſtice. Aaron Smith was pardoned, and 
we gave no opinion to this point: I do not under 


ſtanding there, and that he was diſabled to be a wit- | ſtand the nature of his offence: it was only for piving 


Stephen College notes how to defend himſelf on his trial. 
n the principal cafe the affidavits were not read, 
but the laſt day of term, the court ordered the ſheriff 
to return the money which they had taken from them ; 
and remanded them to Veugate. Vide Mod. Rep. | 


. 


Hum, 8 V. 3. Hoe v. Nelthrope or Nathrop, 


Reſolved by the cburt, that the immediate copy of 
an original is good evidence, where the original fel is 
evidence, Therefore the copy of a church regiſter, the 
copies of town books, of 5 in courts baron, 

which concerns 
perſonal goods, is good evidence, but the copy of a pro- 
bate of a teſtament, as to the real eſtate, is not evidence, 
becauſe the probate itſelf is not evidence in ſuch caſe, 


Vide Raym, vol. 1. p. 154. Salk, vol. 3. p. 154. 
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uary, 8 W. 3. Anonymous. 
ak wh 20 „n 45. <A. #5 53% ERS 


Ruled per Holt, Chief Juſtice, that on un 2 
pleaded, Abe deſebdant cannot give the /atute e 
tations in evidence, becauſe the iſſue is joined in the 
præter tenſe, viz, on what was done, and the evidence 
only proves the effect thereof to be now avvided z but 
on nil debet, the flatute may be given in -eurdence,. for 
it proves, there is nothing now owing according to 


» » 


i. "3" L 4 4 
that iſſue. Vide Salk .. vol „3. P. 154. 282 Bo + 02140 $87 © 
Ke # 4:34 be a3 1144 d 3 n 0 7 1 4 #..v4 ; 
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Hilan, 8'W 3. Lynch v. Clerle. 


ol, Chief Juſtice. The ſubſtance of a deed can- 
not be proved, but by the deed itſelf, unleſs it is 
burnt, or in the poſſeſſion of the plaintiff himſelf; and 
if fo, then this matter, as it happens, muſt be ſworn, 
and that the deed was executed: and in this caſe he 
ſaid, that a copy of f or recovery, is good evidences 
ſo as it be ſworn to be a true copy and examined ; (© 
likewiſe, an old desd is good evidence, without any wits 
neſs to (ſwear that 4 was executed :. that where-everan 


| original is of a public nature, and would be chin, 


if produced, an immediate ſworn copy thereof will de 
evidence, as the copy of a bargain and ſale, or of © 

deed inrolled, F a church regiſter, &c. but where an 
original is of a private nature, a copy is not evidences 
unleſs. the original is loſt or burnt : be likewiſe ſaid, 
that if the plaintiff will read the defendant's anſwer in 
Chancery againſt him In quidence, the defendant may 


- . 
93 


- after, 9 I. 3. Anonymous. 


Ia an action on the caſe for money had and received 
to the plaintiff's uſe, on the evidence it appeared, that 
* plaintiff's wife was executrix, and that the money 
was paid to the defendant as due to her; and the 

Jaintiff was nonſuited, becauſe the action ought to have 
beth brought by huſband and wife as executrix, for it 
being paid without any authority from the huſband, it 


4 


ins as a debt due to the executrix; and if the huſ- 
band dies, the wife may bring an action for it; but if 
the money had been received by authority from the 
huſband, then it had been as his receipt, and as his 
money, and the action might well have been brought 
in his name, and the money would have been ets in 
her hands. Vide Salk. vol. 1. p. 2032. VR 
A creditor was admitted by Holt, Chief Juſtice, tp 
prove bis bond, and the debt due on it, on he has fully 
admini/tered being pleaded, he having before received it 
of the adminiſtrator, and delivered up the bond. Vide 


* 


 Raym. vol. 1. P. 745. e 5 . 
1 Eafter, $ . 3. Haines Barley: Cafe. | 
In a ſuit in gement for lands in Eſſer, it happening 


life in theſe lands as her jointure, but the jointure-deed 
could not be produced : but they proved that in 1661 
ſhe levied a fine ſur conceſſit, and did demiſe the ſame to 
one Woolley for ninety-nine years, if ſhe lived ſo long, 
for ſecuring the payment of 4007. which mortgage 
was afterwards affigned to one Monteatx, and both of 
them joined in a leaſe to V. Wade for ſixty years, if 
the ſaid Francis lived ſo long, under the yearly rent of 
200 J. this was admitted to be a ſufficient proof of the 


cery were produced, which were offered to be read, 
the bill and anſwer being taken off the file and loſt; 


once filed, which was by the / clerks book; and pro- 
duced an intollment of the decree, which mentioned 
both bill and anſwer. The court gave their opinion, 
that the jointure deed being loſt, they might ſupply the 
proof by memorials thereof, ſince it was impoſſible to 
thew the deed itſelf, "Vide 5 ods Rep. vol. 5. p. 211 100 
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See this caſe fully ſtated" in page 77 of this work, 
under the head Appeal. PUT tre”: 2145. 2249 926K: 
) 43£95 S889 of Bs: i540; 955 HIP ADDN) 42701 
Michaela, 8 i, 3. Pill ve C.. 
It was reſolyed in this court on 2vidence in a ttlal at 
bar. ift, That a legatee cannot be a witneſs to prove. 
the will, becauſe, the legacy is deviſed to him, unleſs 
he has releaſed the legacy. But after ſuch releaſe, he 
will de a good evidence to prove the will. But if the 
council on the other fide has permitted ſuch” legatee 
to be ſworn, and to be examined 11 a witneſs, with 
out having taken exception again innot 
aftewards except againſt Vis evidence becauſe he was 
a egatee. me 1 a ; mY 75 1 | ow 3 | 7 &: ry MTS 
20ly, If the. duplicate of à wilf be written by the 
direction of 4 ld: and ſent by him to a ſtranger, 
to the teſtator, in which he makes mention, that he 
has received the ſaid © will; after the death of the 
ſtranger, ſuch letter may be read as circumſtantial 
evidence, to prove that ſuch 1 of the will was 
ſent by the teſtator to the ſaid frun ger 
© 3dly; IFA mam produced 28 à witneſs for the plaintiff” 
in ejectment, confeſſes that there was ſuch a will made 
as the defendant't council pretends; and under which 
the defendant makes title to the lands in | 
yet that is not ſufficient prosf, to prove that there 
was ſuch a wilt; but the will itſelf ought to be pro- 
Ao Oo. orig 


duced, of other legal proof miide of je, 


' 4thly, If ſeveral gat id remainider be limited in a 
deed, and oe of the remainder- men obtains à vefdict 
# : A WA 10 Nas | 
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jointure. And to the like purpoſe depoſitions in Chan- 


and the council offered to give evidence that it was 


. nh veces 
' | #4463 4 
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In yettment on a trial at bar, the jury find a ſpecial 
e 


him, they cannot 


_—_———— 


that one Francis Douglas had at that time an eſtate for. 


to keep it ſafely, and the ftranger ſends back 4 letter | 


queſtion: 


- Evident, 4... 48 


for him in a6 aca brought againſt him for 6. tune 


- ſequent remainder-man, in an action brought againſt 
him for the ſame land, though he does not claim 7 
' eflate under the firſt remainder- man; becauſe they all 
claim under the ſame deeds 2 . 

5thly, If a man ſworn a witneſs at a former trial, 


depoſed at the former trial, may be pou in evidence at 
another trial, by any perſon who heard him ſwear it 
at the former trial. Vide Raym. vol. 1. p. 738. 


Hilary, 9 IW. 3. The Earl of Suſſex v. Temple, &c. | 


In evidence brought on a trial at bar in zjedment, the 
caſe was thus, Sir 4. T. ſeized in ſte of the lands in 
queſtion, levied a fine, to the uſe of himſelf for * 


and Ann, ſecond daughter of Sir A. T. and wife to Sir 
P. T. for their lives, and the life of the ſurvivor of 
| them, remainder, to the ft 2 third, Ic. ſons 
in tail, remainder to the iſſue female of their bodies, 
and * heirs, of their bodies begotten, remainder to 
E. 7. third daughter to Sir A. T. in fail, &c. Sir P. T. 


| | had iſſue by Ann, two daughters, Ann the eldeſt, and 


Martha. Martha died without iflue, afterwards Ann 
died, and the Earl of Suſſex as grandſon and heir of 
the body of "Elizabeth, by T. Lord Dacres, claimed 
the moiety of MA. by virtue of the remainder limited 
| to Elizabeth in tail, and the defendant T. claimed as 
| _ at law to Ann, who in her life-time ſuppreſſed the 
ee * { ö D A - . 


dentè an anſwer in Chancery, in which Ann acknow- 
ledged the deed, and referred to à ſpecial veraict for 
greater certainty, in which the 'deed was found in 


+ dence, without ſcruple, to read the deed againſt T. 
but the other defendants, who were purchaſers under 
Ann, objected, that they had been in poſſeſſion 20 
years, and therefore the credit of that poſſeſſion was 
ſufficient for them prima facie, ſo as they ſhall not be 
| compelled to ſhew their'title ; and therefore the an- 
ſwer of Ann in Chancery ſhall not be read againſt them, 
till the plaintiff proves, that they derive their title un- 
der Ann. But the plaintiff proving conftant reputa- 
tion, that theſe lands belonged to ; Ap the court per- 
| mitted the anſwer of Aun to be read againſt them alſo, 


| Raym. vol. 1. P. 310. 4 
Wa Ot ODT T1 Wers 


| | nh I unleſs they ſhewed another title from a ſtranger.  Yide 
*  Michathins, 8 1.3. "Bred v. GIL" nl nf OY 


\ li EE - Ys Tbs ue 9H i ; 118 N 8 71 
, a 1 Hilary, 9 V. 3. Thompſons Leach: F 


verdict, viz. that Nicholas Leach was ſeiſed in fee of 
the lands in queſtion, and on the gth day of November 


| firſt, ſecond, third, &c. ſons in tail, remainder to Sir Simon 
| 225 (who is the now defendant) in tail, remainder to 
the righ 175 of Simon Leach ; afterwards Nicholas Leach 
| died, and Simon Leach entered, and was ſeiſed for life; 
and being ſo ſeiſed, by deed, bearing gate the zoth day 
| of dre, 35 Car. 2. purporting à ſutrender, ſurren- 
dered the eſtate to Sit Simon Ledeh; afterwards Simon 
| Leach had iſfue C, Leach, the leſſor of the plaintiff, and 


was 3 e e , SET, Ep 
Her cur. This deed of ſutrender made by Simon Leach, 
the inſane perſon, was abſolutely void, Toe caſes of in- 


time of the deed of ſurrender made to Sir Simon Leach 


|| fants and inſane perſons are parallel in all things, except 


that an inſane perſon eannot ſtultiſy himſelf ſo as to avo 
his grant. Now, the ſurrender of an infant is 2004 0 
void, 1 Cro. 502; Lloyd v. Gregory, which is a caſe in 


of an inſane perſon ſhould be void. If an infant grant 

| arent: charge, hg # dee diſtrains, the grantor may 
; maintain . The ſame law in the preſetit caſe of 
| Perk. oct. 21. which proves the grant to be void; for if 
it was only voidable, ſome act ought to be done to avoid 
| it. And where it is faid in's Co. Whelpdale's eaſe, that 
; the'deed" of an infant, is not void, but voidable; the 
: TWIT Oh 429 1 if %y A DLL 4g book 
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land, that verdict may be given in evidence for the ſub- 


who gave evidence, and ſince died; the matter that he 


remainder to his Wife for life, remainder to Sir P. 7. 


. 1ſt, To prove the deed the plaintiff gave in i- 


\ theſe wbridi, And this was admitted as, ſufficient vi- 


| viſed the lands to Simon Leach for life, remaindler to his 


died; the jury further find, that Simon Leach, at the 


— 
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point, for there is the ſame reaſon why the ſurrender 
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| | ceedings and judgment, ae hd Slatatit 6 9 
ply to the plea of the defendants, who were cenſors of 


book i means, that the infant ſhall not N nit 
his deed, and give infancy, in evidence, . but ſhall plead 


his infancy. ſpecially ; becauſe... the deed. by all appear>. |; the college. Hut not allowed. 
| ance 1] the things, neceſſaty to a deed, Tg cems. |: Wa curiam. This court. cannot obfige the college 
to be be juſtly executed, but for ſame latent cauſe. has no | of phyſicians. to permit, the plaintiff to. hape any co. 
| py. of their proceedings; for they act in a judicial man. 


whereby in law; which cauſe. ought. to be ſbewn, 
whereby it may appear to be ineffectual. In the ſame 


i if an infant makes a letter of attorney, it is 
voi 


ner by authority of an act of parliament, and there. 
fore it ſhall be preſumed, that they have ** e 
t he cannot plead nat his deed.., So if an inſane | and this. record may be pleaded wither a Profert in 
perſon nes, a letter of attorney to make a {ivery on a, | curia, and therefore the defendants ſhall not 4 id 
deed of feoffment, he cannot avoid it, no more than if | to give 2 copy, for it would be in effect to ſcorer 
he had made a feoffment in perſon, yet the feoffment js | on evidences * . vol. l. he 3 
void. But the reaſon hy the feoffments of mmfants ang 15 
inſane perſons are voidable only, proceeds from the ſo- | We l 10 W. a \Cam v. Coppings. 


lemnity of livery of iin in the ſight of the country, | 
On an gjeftment brought for a houſe by the impropri. 


which takes. notice of the notorious. alteration of the 
poſſeſſion. But otherwiſe of a deed, which may be deli- ator againſt the churchwardengof the pariſh of 4/4 gate. 
vered in a private manner. As to the objection to the | The councif for the plaintiff moved, that i" a 
writ of, while he was non compos, &c. which has the words | have a rule to ſee the pariſh books, on ſuggeſtion that 

they wauld make the title appeat, and Ser were 


has demiſed, we ahſwer, that means only a feoffment, | 
with livery to himſelf; for feoftments; and fines, were. | common books belonging to all the pariſh; and that 


the ancient conveyances, and the only conveyances | it did not differ from the caſes where a rule is grant 

uſed in thoſe. days. And for theſe reaſons we are all of | for the defendant to ſte r e and the books o 
opinion, that this ſurtender is void, and all ſttangers a corporation. But denied. 

may take advantage of it, and that the eſtate remained Per curiam. Where the parſon claims a diſtind ; in- 

in Simon Leach bo and ſo the contingent” || tereſt from that of the pariſh, it is not reaſonable to 

remainder veſted in the leffor of the plaintiff before the compel the pariſh, to ſhew their title, by ſhewing the 


particular eſtate AF AIP, Vide Kae 4 1. batt | books, which are kept only for their own ue. * 
"I L title of the copyh/2er depends on the court rolls. 


SF 4s | OK > 
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It 1 5 ruled b Hal: . *. Mincheſter, that my 3 
if 4&6 . and B. 95 in 13 called; || Hofer on ag. ood 
— ale, e e v. 0 [ of er perſons, and the 1 4 raed by Hul. Chief Juſtice, at ; Guilds 
common of comes in. fur, B. may be a witneſs that i in an action on a policy of aflurance of a ſhip, 
to 2 that 4s has right of common, there; becauſe in the plaintiff's witnefs ſwears that the ſhip was con- 
effect it charges himſelf, viz. he admits another to demned, by proceſs of lam, it is good evidence to. \ prove: 
have common w bine But if the preſcription be, it; but if the defendant had, offered that matter in vi- 
that all the inhabitants of Blackacre ought to have dence by his witneſſes, it would not have been ſuffi» 
common there, one of the inhabitants cannot be a cient without producing the ſentence of condemnaien. 


witneſs, to. * that another of the ſaid e | N Rams w. 36 77 


ought. to have common there, becauſe in effect he 
Would fwear to give . himfalf right of common. there. wy ionen 10 1. 70. aa v LOS 
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Bale 9 3. Anommencs. 14% 1 —— the defendants as maſters of a ſtage- 
coach, the plaintiff ſet forth, that he took a place 


ZHhlt, Chief Tuflice. Where 3 a perſon 1s RENT. of in the coach for ſuch a town, and that in the journey 
perjury on the fatute, and is afterwards pardoned, yet || the defendants by their negligence Toft a trunk of the 
he cannot be a witneſs, for the puniſhment i is part of plaintiff's: on net guilty pleadedy on the-2vidence it ap- 
the judgment appointed by the. gatute; but it is other- | peared, that this trunk was delivered to the Kche 


—— 


8 


5 930 If, the, . at common law. 26 Salk. ; that drove'the coach, and he promiſed to take care 
1 195. ble ro inns ves it, and that the. trunk was loft, out of the coachman's 
poſſeſſion; and if the maſter 0 ee with this 


my 3. 45 ng. v. g 7 K NY, et | ation, s.now:the queſtion. .. _ 
Ki 1 | _ Hel e bly ice, 7 gy of. opinion, 4 (his cen 
] 1 Sf, and that a_Rage-coach 
Was pu a0 4 4 cuſtom of the realm as à carrier is, 
unless ſuch as 93 a diſtinct Ef for carriage of 
e per ns . Aber with coaches; a 
45 ven de ml he on 1977 Job! t is e 
and ca not, ring 4 in the cuſtom :_ for 
153 jak er is chargeab * wit Oe my of his ſervant, 


but when he acts in execution of the authority given 


bar Raines ſhould. erurn, 0 th we, Yau. A wilt is maſter, an © act of the ſeryant: the act 
made, e, he migbt go and prove the will 5 ER 29 5 aller; aud op WO the pana a way 0 % 
ci + 
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5 6 Fact. of the. Prerogative Curt... 


Ont 7 motion to ſuperſede a wi e grants, 
| eff againft, the deſendant, on a e e gra that one 
J. G. died inteſtaté, 1 3's im to grant 27 
miniſtration; the evurt* Firected” "ſuper ſedeas, and 
Al, 5 office,” faid, Pak f 1 0 A 9 1 
mould n 7% che Witt!" pet it Th <A be of 
ad ite tö the Ether par den ng. Sir 


| 
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| 
don on a falfe return, give the ah | Vide alt. val 17265 e A Oy e 
which probate as. 5.100 771 it np the cc 8. A force, Hall con- * as | bt CAB: (IE 9H 
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5 -all'others from contrat ei Fil . 6 abe 
By. "vile, 125 La 136 e Ty We Kn, 5 11 \ Auden 6 LY 1 25. Er n, 
I On an intermahhon agaioſtthe defandant for 2 pA 


on trial the fact appeaxed to be, that he had a promiſe 
| of a note for Ea Nan motbert in. Ia, and by: fone 
— dexies 5 5 N to a note of 100. 

D E p | f ef Juſtice. The mathe. cannot bes 
ent K the 12 nt, under a judgment given wine 7/8 being concerned. in the canſequenes of the 
ainſt ehe N by tk e, college of phyſicians,, and, | ſuit, which 1 is a means — oy ber af the 100. 

hoe impol BY chern, and commitment to priſon. | Fo though the verdict. on this in rmation cannot be 

Day the. court was mores in be- | given in evidence in an · action on the note for the 1000 

yet eue are ſure to heat of, ĩt to ĩnſluenca tie ury; * 

be aid, he could not diſſiaguiſh this from 1 2 
| perjury or forgery, where the party, 9 e gy + dr 
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efeated or.prejudiced by the deed; Sc. is no evidence 
59 the perjury or forgery: _ Vide Salk, vol. 1, page 
283. Raym. vole 1. p. _ 7 8 | 


Mithaelnas, 10 W. 3. Anonynious., 
| Tt was held by Holt, Chief Juſtice, in this court, that 
if 1 be wk A A thing that is deſi ned to be evidence 
againſt himſelf, a ſmall matter will ſupply it. And 
ry the defendant having torn. his own. note, 


ned by him, a copy thereof ſworn to was admitted 
10 bs road evidence to prove its Vide Raym. vol. 1. p. 731, 


Michael mas, 10 V. 3. Anonymous: My 
At a trial at var, an. anſwer in Chancery, though not 
ſworn to, was given in evidence, becauſe it was proved: 
to have been filed in the Six Clerk's Office. Vide 
Med. Rep. vol. 12. p. 21. 83 


Michaelmas, 10 W. 3˙ Dupays v. Shepherd.” 5 | 


"IF" 


day of the concluſion of the peace; to prove it to be 
the 10th-day. of September, the printed proclamation 
was produced; and it was objected that it ought not 
to be given in evidence, unleſs it had been examined by 
the roll in Chancery, or proved to have been under the 
Great Seal. erty 47] . 22 


and that ſuch things as theſe in print, as are of as pub- 
lic a nature, as a public act of parliament, and that even 
a private act of parliament in print, that concerns 2 
whole country, as the act relating to Bedford Level, 
may be given in vidence without comparing it with the 
record. Vide Mod. Rep. vol. 12. p. 215. Et as 


10 F 3. Kent: Wright. 


place. And it was admitted by 
to be giren in evidence on the general iſſue, auſe 


fendant or he, un 
particular benefit, as common or eaſement, as a way, 


on evidence it appeared, that a will was made by 


examine the executors on their oaths, Cc. and that 
1648, which probate was produced in evidence. 


the will, but he reſerved it for his further conſidera- 
tion. Afterwards | 55 


the parties agreed. 
ad at niſi prius on other trials, declared: that he held 


mer opinion, and that without daubt the regiſter's 
Ws js good evidence to prove a will. Vide Rm. vol. 
9 31. N | | 1 1 935 +3 $5 4 1818. W 


1 1 V. 3. Lake v. Billers and other. 


dence, that he levied them in execution by virtue of a 

feeri facias, .. The plaintiff made title to the goods by 

a prior execution, but ftaudulent, and by a bill of ſale 

made of them to him by the ee viz. the ſheriff, 

a predeceſſor to the defendant, And on this trial before 
8 - 3 1 c : * : 


In an action on the caſe on a wager concerning the 


"Holt, Chief Juſtice, held it good, hotwithſtanding; 


this is to N in the ſoil; but where the de- 
under whom he claims, claim only a 


and not the property in the ſoil; he ought to plead it 
Jpectally, and cannot give it in evidence on the general 


At a trial in ejefment at the ſummer offizes for —— | 
H. in 1647, of the lands in queſtion, which will 
was loſt, but mention was made of it in the Calendar, 
of the regiſter; of the Spiritual: Court, and alſo in 
the ſeal book. A commiſſion iſſued in April 1648, to | 
being returned, a probate was granted the 11th day of 


2, Chief Ju tice, allowed it to be. good proof of | 


Holt, Chief Juſtice, afterwards, as e 1 inithie dart, „ 
it to be good evidence, and that he continued of his for- 
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- Halt, Chief. Juſtice; at Herfard, it was held by 


| there is no objection | 
| fure the bond being a diſtinct and collateral matter to 


.* 


In an aQion of treſpaſs brought againſt the ſheriff | 
for goods taken, on not guilty: pleaded, he gave in evi- | 


- againſt whom the 
. 


| 


445 


him, after argument of the council on both fides, that 
the defendant, though ſheriff, ought to give in evidence 
a copy of the judgment. But it would have been 
otherwiſe if the treſpaſs had been bong: by the perſon 

9 iſſued: Vide Raym. vol. 1. 


1 


Lint Aſiaei at Eat Grinſtead, 11 V. 3. Goring vi 
| ,.__ *, Evelims 
It was held by Holt, Chief Juſtite, that if an anſwer 
to interrogatories. in Chancery be given in evidence 
at a trial, they ought to be proved by the examiner him- 
ſelf, to have been taken the ſame day that they are da- 


ted. Vide Raym. vol. 1. p. 734. 
Michaelmas, 11 W. 3. N v. The Warden of the 
|; | ets. © Rk 


In this caſe a witneſs, who had really been a priſoner 
and voluntarily ſuffered to eſcape, was produced to 
prove 22 Poon of wort os mg Op Rb) A wy 
To whole being a witneſs it was objected, that he 
had given a bond for his being a.trie priſoner, which 
be * forfeited by eſcaping; and beſides; he had been 
retaken. | 5 


Per curiam. If this were à bond for true impriſon- 


ment, it would be good; but if for eaſe and favour, 
enn ẽ 

2dly. A conviction here could be no evidence againſt 
the warden, in an action of debt on the bond, not 
for the priſoner. in an aſtion of falſe impriſonment 
againſt the warden, becauſe it would not be between 
the ſame parties; for a conviction at the ſuit of the 
King for battery, &c. cannot he given in evidence in an 
action of 7 71. for the ſame Battery, nor vice verſa; 


Ĩ the like law of an uſurious contract. 8 
I , dlx. That no record of conviction or verdict can be 

On ail Bid bt Hereford fannie 1 al tor Siben in evidence, but ſuch where the benefit may be 
ſtopping the plaintiff's lights, the defendant pleaded not 
guilty ; and gave in evidence, that the corporation of 
Hertford were lords of the ſoil where: c. and pre- 
ſcribed to ſet up ſtalls there, being near the market- 
olt, Chief Juſtice, 


mutual, viz, where the defendant as well as the pſain- 
tiff might make uſe of it, bring it into, court, and give 
it in evidence, in caſe it made for him. So if the record 
had been for the plaintiff's advantage, and that they 


could not give it in evidence, the defendant ſhall not 


give it in evidence for-that very reaſon: and this point 
was determined this term in the caſe of Sir alter 
Clarges v. Sherwin. (See page 446 of this work.) 
3 there had been no bond or retaking in this 
caſe, he would have been a good witneſs, for he would 
be ſubject to be retaken by. his plaintiſß, and then his 
ſwearing would not avail him; for fince he is liable to 
be retaken, no e to him at whoſe ſuit it is: then 


7 


ion againſt him but the bond; and 


the eſcape, ſhall not hinder a witneſs; and it is not 
like the caſe of an uſurious contract, for there the 
very bond is part of the crime, and no diſtinct act from 
it; and the party's coming to prove it, is a diſcredit t. 

the bond, it being part of the crime. In ſecret 2 
actions, if any of the parties concerned be not, for the 
No of the thing, admitted for evidence, it will be 
impoſſible to detect the practice; as in caſes of the ſta- 
tute of hue and cry, the party robbed. ſhall be a witneſs 
to charge the hundred. And in the caſe of Cook v. VWatis 
in the Exchequer, where one, ho had been prejudiced 
by the will, was admitted an evidence to prove it forged. 
So in the caſe of The King v. Harris, 1 Sid. 431. where 


a feme covert, was received as a witneſs to. convict one 


on an information, for fraudulently. drawing her in 
When ſole, to give a warrant of attorney for confeſſing 
a judgment on an. unlawful conſideration, whereby 
execution was ſued out againſt the huſband; and Holt, 


Chief Juſtice, held, that a fame covert could not b 
law be © Witneſs for or nd her huſband; «ck, 


Lord Audley's caſe, it being a rape on her perſon, ſhe 
was received to give evidence againſt him. And the 
court:concurred with him, becauſe' it was the beſt vi- 
dence the nature of the thing would allow, and a ver- 
dict here could not be given in evidence againſt the bon 
But Holt," Chief Juſtice, denied what was urg 


that at tommon lati the party whoſe deed. was forget 2 
or to whoſe prejudice the perjury was, could be a wit- 


neſs, and that the ſtature has made any alteration, © 
ans Another 
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Another exception to the ſame perſon's evidence Was, 


| 


that he had been convicted of common barratry ; but in 
anfwer to this exception wus read. Hat. 6 & 7 V. & M. 
which pardoned all that the King could pardon; and 
the court held, that pardon! made him a legal witneſs 3 
and that even the King's pardon by charter would 
make him a legal witneſs» PO INTEL AW 
And it was agreed, that the conſent of the parties at 
| whoſe ſuit the commitment was to the eſcape, is good 
evidence for the defendant. _ - 
Holt, Chief Juſtice, ſaid, if 8 oy emer m 
truſt, and ce/trey'que traſt agree to the enlargement o 
the priſoner, as is —— of the conſent 
cutor, but not conriuffve eui dene. | 
Another queſtion: ariſing, whether a perſon. who had 
been attorney for the defendant. ſhould be compelled 
to be a witneſs ? 23 OLE 9 
- Holt, Chief Juſtice, ſaid, he had differed from his 
brethren ſome years before in the caſe of one Holford, 
they holding, that an attorney ought not on any ac- 
count t6 be received 10 reveal his client's ſecrets ; but 
chat in his opinion, any thing an attorney knew other- 
wiſe than as an attorney, he ought to declare, and if a 
client brings a forged deed to his council, the council 
ought to proſecute him. ah mY 
And in reſpect to a perſon who had been burnt in 


evident: 


f Rep. vol. 12. P. 345. 
| Michaeas, 11 l. g. | Sir Walter Clarget v. Sherwin 


1 =: Mithaelmad) 11 V. 3. dnonymonts" © 


In an action on a. bill of exchange, the original 
drawer was offered as an evidence, to prove that he d; 
not draw the bill, but was denied, becauſe at laſt the 
burthen muſt fall on him; but the party gave him 3 
releaſe in court, and that was ſufficient. ' Fide Maud. 


: 


the exe- 


At a trial at her in ejeciment of lands in tg 
part of the Duke of Alber marle's eſtate, wherein the le- 
gitimacy of Duke Chriſtapher was the only queſtion, 
it was ruled by the court, that a former yerdi& be. 
tween other parties concerning other lands depending 
on the ſame queſtion and title, could not be read 15 
evidence; for if it was in-affirmance of the plaintiff 
title, they could not read it. as being betwern other 
parties; and what would not be evidence for one ſhould 
not be evidence for the other. | 

But notwithſtanding, the verdict was read, to let 
them in to give euideuce, that a itneſs produced by the 
laintiff had ſworn now directly contrary to What he 

ad ſworn at the trial. ide Mad. Rep. vol. 12. N 343; 


; 14 3 F 134 Lat „ bw 4 : - . ; 
tchaelmas, II V. z. Bipnoll'v 9 5 

| See this caſe 1 ſtated in page 344 of this work; 

under tie head eng Lord 


: 


the hand, if it were for manſlaughter, and afterwards 
pardoned, it would be no obſection to his credit; for 
if it was an accident whieh did not denote an ill habit 
of mind; but otherwiſe if it were for Heuling, for that ; | 
would be a great 2 to wer 4 2 j par- | e Ng Ot Nad et e 
don; but the record of the conviction ought to be pro- nend, 11 . 3. 1 K 
duced, Vide Mod. Rep. vol. 12. p. 337. Salk, vol. 2. p. 70% e 1 ee 27 CON 
691. b ne F e Wn , A man deviſed a legacy out of his lands, and died, 
I ͤleaving ſafficienti ers for the payment of all his debts 
and legacies. Ed 07 e DN nn 
Holt, Chief Juſtice. This legacy ought to be paid out 
of the land, for it is'a charge on the land, and not on 
the goods. Though it was ſaid by the King's council, 
that in Chancery, if it is not expreſſed that the legac 
ſhould. be paid out of the land, and not out of the 
goods, if there is fuſficient gers, they will charge 
them in cafe of inherĩtance. To which Holt; Chicf 
Juſtice, anſwered, if Ghancery meddle with wills they 
ought to proceed accoiding to law; and in this caſe a 
probate of a will was given in evidence, it being of 
teen years ſtanding, and the witneſſes being three, and All 
dead; poſitive proof was made of the dvath of wp of 
them, and circumſtantial proof of that of the 1% 
f ide Hod Rep. vol. 12, p. $436! (19014: 306 1084 B85 


| \ a ö * 247 2 ". oY " N 
* . R Nn Annes Das 1 * 


Michaelmas, 11 M 3. © Robins" Robins. 


See this caſe fully, tated in 24 of this work 
under the head Aftions. 5 FRE: 5 ; 
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Hilary, 11 W. 3. Pitman v. Maddox, _ _ 

Indebitatus N oo a taylor's Pill; at the trial, 
Hot, Chief Juſtice, a ſhop-book was allowed for evi- 
tenor, it being proved that the ſervant that writ the 
book was dead, and this was his hand, and he accuſ- 
tomed to make the entries; and no proof was requir- 
ed of the delivery of the goods; and the Chief Juſtice 
laid it was as good evidence as the proof of a Witneſs's 
hand to an obligation; and he held, that though /tat. 
7 Fac. I. c. 12. ſays, a ſhop-book ſhall not be evidence 
After the year, c. that it is not of itſelf evidence with- 
in the year. Vide Salt. vol. 2. p. 690. Rahm. vol. 1. 
P. 73%. = „ 


Alichorlnar, 11 W. 3. The King v. Kirk and C. 


The defendants wete indifted on the coroner's in- 
queſt for murder, On the trial the caſe appeared to be as 
ollows.: Popham and 17 9155 having à ſudden quarrel 
In St. James's Park; after ſome blows there, Popham, 
Seymour, Kirk, and Caſe, immediately walked out of the 
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CC too up one March as | ne Oe Oo 2, 5; OW 
his friend with him ; and as ſoon as they got out of <cbnoig 311-m 31 10 SBA „ n61tmm md Ae 
66 ork, ey fought, where Seymour received || On an action ef debragain't the Heir ön'tiie bond of 
a wound from Kirk, which threw him 83 fever, | the aneſtor, Web Reins per deſcent was plegded. The 
whereof he died; and Halt, Chief Juſtice, held, that | heir gave in evidence an extent againſt him oh'4 4. 
the evidence ſworn before the coroner could Hot be of- ouwing by father on bond 10 the King, "TE was'ruled 
fered here, if they could have the withelſes themſelves. || by. Hops, Chief Jucſter that a copy:of the bond (om 
And though their going out of the Park Was by mu- | to; or the dond itſelt, ought Ke be given; nne, 
tual conſent; and though they bad dong it for more || che ſuit being by 4 creditor,” otherwiſe dhe extent 
colfyeniency, yer bent. ft on a fact , n || ſhould not be allowed. And for waht bis, Zi 
purſuance of that heat, it cannot be murder 3 nor is it difaltowed ſuch exten LID 
materia who drew firſt, ſince both had thelr weapons And next morning; in another trial between n 
argen ; and if one be guilty the other ee || and theifaid defendan\ Adderley, the bend zenge ek 
and it may be a queſtion, Whether che deceaſed's ſe- ed by his anceſtor to the King, was produced wk. 
cond may not be deemed an acceffary likewiſe : and || dne, tlie iſſus being the [ame a5 in the other acliob. 
though the wound were not the immediate cauſe || 7; Raym, vol. 1. P. 734« © hs . 
of Seymour s death, it ſuffices that it be the mediat N ä 
cauſe. Vide Mod. Rep. vol. 12, P. 304. os! } Summer 72 FAT . . 85. J Wea - Britheman. * 


© Auel, . s. nee 


© 'Adjudged, that a verdict in a cjuil cauſe may be given 
In 2 in a 92 Cale; but not vice dv 1 and 
the court ſaid, they would Bardly grant a new trial 
where a verdict might become eviggnce in a criminal 
Calle, Vide Mad, vol. 12. p. 3199. 


ass 
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Its ruled by Halt, Chief Juſtice, at Harwich 
 ;aflizes/ 1699; that if A be ſeiſedd of the mahots of B. 
and, C. and during his ſeiſn of both, caufes' a lurvey 
to de taken of the manor of B. and afterwards the ma- 
10 f B. is conveyed to E. and after a lon p time there 
9100908 Laff £107 1 FORDTHITCTF zune 
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are diſoutes between the lords of the manors of B. and 
ol 2 boundaries; this ld ſurvey may be 
| jven in evidence. And ſo It was done In this caſe. 
aberu e ; if the t manors had not been in the hands 
af che ſame, perſon at the time of the. ſurvey taken, 
7 Kom. wot. 1. 5. 7 WCĩoʒe 7 9 hot 


Hilary, 12 WW. 3. \ Ford Ve Hoplins. 


an action of treuer for million bank lottery-tichets, 
2 evidence it appeated, that the plaintiff had 
given the tickets in queſtion. to à goldſmith to receive 
the money, due on them; that ſame. payments were 
due, and ſome were not; chat this goldſmith had re- 
ceived tickets of the defendant, and given a note to 
pay him ſo many milliam bank\lottery-tichets ; that the 
plaintiff 's tickets were delivered to the defendant by the 
2oldſmith on this note, It was inſiſted on, that this 


. Fa id * L 4 


| the deviſce of the lands charged, who claimed them 


note under the galdſmith's hand, could be no evidence 


againft the plaintiff z but it Was rcd. 
Holt, Chief Juſtice, ſaid, that the oa Fe manner 
of trading is to be taken notice of, and the heſt proof, 
that the nature of the thing will afford; is only requir- 
ed: when goldſmiths give their notes, no witneſſes are 
by; and their notes to pay money or tickets are vi- 
dinge of the teceipt of money. If money is ſtolen and 
paid to another, the ownet of the money can have no 
remedy againſt him that received it: but if bank» 
notes, * or million bamt᷑ · note:; or the like, 
are ſtolen ot loſt, the quher has ſuch an intereſt or 
property im them, as to bring an action againſt ho- 
ſoever has them: money or caſſi is not ta be diſtin- 
guiſhed; but theſe notes or bills are diſtinguiſhable, 
and eannot be reckoned. as caſh, and they have diſ- 
tindt marks and numbets on them. He agreed in 
this caſe, that if the Eærbeguer, or any private perſon 
had paid to the goldſmith the money or the tickets, it 
would have a payment againſt the owner; 
d be 


but whether it w ſo where tickets not dus are 
bought for a valuable conſideration, he doubted; but 
as ft 


for other tickets: and accordingly à verdit was given 
for the plaintiff, Vide Salk. vol. 1. p. 284. 
«HIS i .Y wilt 3 — 5 - Wt 8 | 


| Lent Mites it Thaftrd," is W. 3. Sm vi Vitals 


Halt," Chief Juſtice, refuſed: to admit depoſitions 
in Chancery, to be given in e0:dence, after the hill was 
diſmiſſed. But it 
ther conſideration. | And after cohſideration and con- 
ference had with the practiſers in Chuncery, he gave 


the bill, che depoſitions were 
he held it (afterwards at ( the ſittings after 
Hilary term, 1 Ann. Vid Raym. val. r. p. 

OT MY: dee ui Innen tes d ne t 


Egſter, 12 . 3. The Leff6t4 bf Newgate Marker v. 
1 Tb. Dill ad i, Ip Se Rubi ory 
* Qi TAHITITELMT £ £13. 363M] 
* 290 
g At ai py {5 | 
marker Aae WHke de EET Houls, en 
market had not ſo many feet of ground towards the 
market belonging to it. F 
Holt, Chief Juſtice. If the ſlatute for building of Lon- 
don orders à man tô build his houſe contiguous to his 
Ae erg il, it of neceſſar conſequence gives him 
all the eaſements ovet By e | 


© 


douſe, ter gives po intereſt in the ſoil: and in 
_ this cale g houſe-keeper, who Þ' 
Zeſt before big dogr, thc Nay: derived his titfe under 
another Selah,” was. fie to he a witndfs: "Vid 
Med. Rep. vol. 128 P. 37 dk. 
ee ene ORE owe oe al 
Rater; 12 . z. Anonymous. _ .__ 
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tiff, he eduld not produce the” Will that belon 
f | 


% 


* 


retended the like ite 


„ Th 0} a 4 20 Ni 4g brunt {hb ; 
d Mer ot tent charge geren ee ide 2 6 
| 80 


e caſe was, the goldſmith having tickets of the | 
plaintiff, and of the defendant; the delivery of the 
plaintiff's tickets to the defendant was no change of 
the property, or any conſideration ; for though the 
e chere, be did not ge ben poet co cage m | the coutt rofls, but, not to bring them inte court; 


— — 


his opinion, that notwithſtanding ſuch diſmiſſiun of 
d evidence; And ſo 


— — 


* — . > 


re 


ene enten! his neighbour's ſol, as lights, | 
. aſſage 5 Cc, without which à perſon cannot uſe his | 


— 


we — 
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by the ſame will; but he produced the ordinary's re- 
giſter of the will, and proved former payments; which 
was held ſufficient evidence. Vide Mod. Rep. vol. 14. 
PUB 209 4/7 1 | | 
Fear, tz 1.4. Adams v. Arnold. 
In an action of tre/þuſs for an aſſault on the plaintiff's 
wife, and getting her with child, what the wife dec 
clared in her labour was rejected to be evidence. And 


in this caſe Holl, Chief Juſtice; would not ſuffer the 
plaintiff. to diſcredit a witneſs of his own calling, he 


ſwearing againſt him. Vide Mad. Rep. wal. 12. p. 375. 
| See this caſe fully ſtated in page 207 of this work, 


* 


| 


* 


under the head Baron and Feme, 
8 309 


\ N 


Eater, 12 M. 3. Crow v. Brown. - 


Halt, Chief Juſtice. I have known it held, that a 
legatee ſhould not be a witneſs. to prove aſſets in the 
hands of the executor in an action of debt by a ciedi- 
tor; and it has been an old exception, but 1 ſee no 
reaſon for ity for he ſwears. to leſſen the aſſets, and one 

reditor may be a tuitngſ to prove. aſſets in an action 
be by another creditor :.and. in this caſe the lega- 
tee was Worn. Yide Mod. Rep. vol. 13. p. 388. 


n Zafer, 12 3. v. Cattis. 
; 4+ $3 . 3% + +444 * % y N * 4 


In a trial at bar concerning the right of members 
of a corporation, it was moved on one fide, that the 
town clerk ſhould attend with the corporation char- 
Ser, vos tg * $1347 97] 25 : | 4 n_— 2 ; 
Per curiam Of right you are not intitled to that; 
berauſe you may have a copy of it at the Rolls; but it 
being merely to try the right, it was thought hard te 
put them to the 2 ; and the clerk was ordered to 
attend at the charge of them that made the motion. 
Per curiam. If à tenant claims by copy, the Lord, 
on motion, is only ordered to let him have a ſight of 


Vide Mod. Rep. vol. 12. p. 394. 
Trinity, 12 M. 3. Gallatucy v. Suſach, 
Huli, Chief Juſtice. On an action of debt fon tent, if 


| the defendant pleads a levy by diſtreſs, and not undehted; 
| a releaſe. or payment is good evidence; for it proves 
as reſerued as a point for his fur- 


there ig no aebi, and that is the iſſue. Vide Gro» El. 
140. which agrees; hut if the defendant pleads era- 
Jure, and ſo not his 4.4 nothing elſe is evidence hut era- 
Nr ide Ys vol. bs p. 284. p64 3-3 41099) SW) 7 


464 „3 j x 0 2 10 7 
Trinity, 12 W. 3. Anonymois, 
: i ; * 15 7 FI A 3 3 
Hole, Chief Juſtice. We never order charters to be 
brought into cgurt on trials, when copies of them may 
be had at the Ralle; hut we will compel them, to give 


n line f fut 3 g 1187 77 you fight of them. : ade Mok Reps vol. 12. 5. 3 
before Halt, Chie Juſtice, the quel- 1 * iin „ 88 


el: 1328054 | 464 1% nein: 
0 ih WG $74 2 T 1 1 5 71 . < 1. er 131249 
 Mithaetmas, 12 M. 3. This fon v. Slitford: Ertor. 
i 1 4 * „ o SHS 1 1 N PS "Saks * PEP, ö * 4 * I , 


In an action on the caſe in C. 12 on an zndebitatus a/- 
Jumpſit for 5 l. received to the plaintiff's uſe, bei ng ſees 
of the office of clezk of the peace of Oxfirdfbire : On 
non. aſſumpſit, It was inſiſted on that the plaintiff had 


| 
ö 
ö 


forfeſted his office by nut ualifyio : himſelf accordin 
99 Es, Dp he 245 Admitted in April, ang 
produced the reeqrd to prove he had not taken the 
oath”: the plaintHf ten eled a bit of Exceptions to this 
evidence, Which, was brought into this court with the 
recond in woo orrr R * 
Hel, Chief Juſtice. If arge admits that for vi- 
_ dence, which, is not, the other ſide cannot demur for 
bat cauſe,. but muſt tender a, bill of exceptions ; but 
.he held that this record was evidences, that indeed, if 
; ep ea mil-entry, it might be ſupplied and 1 7 
"ed by other ev:d?nce ; for the defendant in error ſhould 
| not 
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not be concluded by the miſtake or negligence of the 
officer; but ſtill it is a record, and ſome we though 
22 a complete proof, and might be left to the jury. 


e remembered a caſe where the univerſity. of Oxford | 


entitled themſelves to a preſentation, by the conviction 
of the Earl of Shrewſbury for recuſancy, and on giving 


evidence that the record was loſt, the Univerſity was 


permitted to prove the effect of it by other evidence: 


but judgment was afterwards given on another point. 


Vide Salk. vol. 1. p. 284. 
Len Aﬀizes, 13 V. 3. Dike v. Polbill. 


In a ſuit in gjedment on the trial at Maidſlone, the 
copy of the regiſter of a will was produced in evidence, 
to prove a pedigree, and not to derive any title by the 
will; and alſo the probate of the ſame will was offered 
for the ſame purpoſe. But Holt, Chief Juſtice, refuſed 
to admit them. 4 e 
iſt. As to the probate, it is only evidence of a will as 
to chattels. ö | 
_ 2diy. He ſaid, that there was the ſame reaſon to ad- 
mit the copy of the regiſter to be evidence, as the copy 
of court rolls, or of a regiſter of a church; but the 
ractice having been always otherwiſe, he would not 
ubvert it: and therefore the copy of the regiſter not 
being evidence to prove the will, it cannot prove the 
edigree, becauſe that depends on the credit of its be- 
ing a will, which is not proved by the copy of the re- 
iter therefore the evidence was denied to be admitted 
b him, But afterwards, the ſame circuit, at the aſſizes 
at Eat Grin/tead, on an iſſue directed out of Chan- 
cety to try in a feigned action heir or not, the ſaid pro- 


bate was offered to Baron Tracy to prove the pedigree ; 


and he admitted it, notwithſtanding the other caſe was 
cited to be ruled as aforeſaid ; becauſe, he ſaid, the 
other eaſe was in gjeciment, and this only in caſe ; and 
he could not know that the title of land would come in 
queſtion, c. but it ſeems there is no difference, be- 
cauſe the title to the land was not derived under the 
will in ejeciment, Vide Raym. vol. 1. p. 744» © 


Zaſier, 13 V. z. | Anonymous. | 
If a witneſs going to ſea be by tule of court examin- 


ed on interrogatories before a judge, and the trial comes 
on before he is gone, his depoſition ſhall not be read, 
but he muſt appear; for the rule was made on a pre- 


ſumption of his abſence. Vide Salk. vol. 2. p. 691, 
Eafjler, 13 IW. 3» Nest v. Chamberlain. 


"ou IR 


On debate concerning evidence to be given about the 


corporation of Tiverton: | 


Per curiam. Wherever an original is evidence, a 


copy of that original will be evidence alſo; and it was 


alſo directed, that the adverſe party in this caſe ſhould | 


have the fight of the corporation books, and leave to 


take copies ; but not that the books themſelves ſhould - 


de produced, Vide Mod. Rep. vol. 12. p. 494. 
Eafter, 13 . 3. How v. 4fton. 


Per curiam. If a witneſs, not likely ws Ge "WE } ad | 


a trial, be examined before a judge, and croſs-exa- 
mined by the other party, and his de 
into writing; yet if at the trial it be proved, that the 


poſitions put 


party might have him there, his depoſitions are not 


to be read. Vide Mod. Rep. vol. 12. p. 493. x 
ar, 13 W. 3. The King u. di. 


battery, Sc. the party oppreſſed may be a witneſs. 
Hide Mod. Rep. vol. 12. p. 51h 5 


alter, 13 M3. Dill v. Crauyh, Etror. 


On a writ of error brought on a judgment, on demur- 
| leaft. Vide Mad. 


rer to the evidence in C. B. the witneſs to the ſealing and 


delivery of a deed, being ſubponacd, did not: appear. | 
But to prove it the party's deed, they proved an in- 


dorſement made by him thereon three xp after; re- 


citing a proviſo therein, that if he paid ſuch a ſum, the 


teed fiould be void, and acknowledging thay the aid 
oF FEM: 4a 3% þ | * Ja aw bis a9 L itt * od. e a IN | 
© 
/ 


2 


p 


: 


o 
: 


: 


ſum was not paid; and a fine was levied: of the vety 
lands mentioned in the deed to'Crawly, and by the in- 
dorſement he expreſsly owned it to be his deed ; and 
on this the deed was read. And now it was objected: 
that this v-· as not good evidence, "becauſe not the bef 
the nature of the thing would admit of, but only ir: 


cCumſtantial; which never ought to be admitted where 


* 


better may be had from the nature of the caſe, bec 
circumftances are te and doubelul ; — it 30 . 
this reaſon that a copy of a record is goody becauſe 
one cannot have the record itſelf; but a copy of a copy 
will not do. On the plea of not his deed: A a bon 
one of the witneſſes being ſubperaed, did not appear; 
and it was offered to prove, that he owned it to be his 
denn us 9 f 3 5 4 — 
alt, Chief Juſtice. Can there be any better inn 
of a deed than to own it, and recite under his own 
Rane and i * . ae 
er curiam. The judgment muſt be affirmed.” 
Mod. Rep. vol. 12. . iy "Ie Pr fr 


Tele, 13 W, 3." The King v. CM 


The defendant was indicted for a: miſdemeanor, in 
receiving ſtolen goods, knowing them to be ſtolen; 
and the very thief was produced as an eviderice, who 
confeſſed the fa, he being brought up by an hab. corp, 
ad teſiiſicand. from the Cempteer. 

Holt, Chief Juſtice. Theſe indidments were never 
thought good by me before I came on the Bench, thous 
I have been over- ruled in it once; but let us try th, 
fact firſt, and it ſhall be confidered afterwards," whe- 
ther the indictment is maintainable. And he aid, 
ſome judges would try a trover for the goods before an 
indictment for the taking; but he never would do it. 
but rather get a jutor withdrawn, if the matter ha 
proceeded ſo far, that the plaintiff might not be non- 
ſuited. - And the plaintiff in this action was bound in 
a recognizance to proſecute the principal. Vas ul. 
Rep. vol. 12. p-. 520. Inn & 53.4% 3 Id e 


4 & 2 f 4 4 LY © — 4 71 by 
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Eaſter, 13 V. 3. Key v. Gordon. 
Y 7 . „ ey 4 or, * „ 
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On an zndebitatus aſſumpſit brought by an'under-officer - 
againſt his colonel for his pay, proof was admitted of 
the hand- writing of a perſon proved beyond'the'ſeas. 
Vide Mod. Rep. vol. 1. P. Fe 


13; V. z. Cbattle v. Pound. 


On an action of debt for rent. On nil debet pleaded, 
the plaintiff gave in evidence à note in Writing, 
which the defendant agreed, to hold for one year, ren- 
dering the rent of 186 l. And in fact he was grantee of 2 
reverſion expectant on an ate for life; which liſe was 
dead at the time of the giving of the note. —_—_ 
grant was forty years before, and he was never in po- 
ſeſſion, but the tenant for life was all the time in poſſeſ- 
ſion during life. The defendant gave in evidence a 

rant of the ſaid reverſion. And it was ruled by A 
Chief uſtice, that the defendant in this caſe may giue 
in evidence be had nothing in the tenements, the plaintiff 
having never been in poſſeſſion, notwithſtanding the 
note {igned by the defendant, by which he agreed to 
hold, Tc. but if the plaintiff had been in poſſeſſion, 
though but tenant. at will, &c. then the defenganc 
could not have given this in evidence without 971 
e plaintiff was nonſufted. F* 


been evicted: and the 
Roym. vol. 1. p. 746. „ ws 
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Aajudged, That to maintain an action for the being 
bit by a dog, it muſt de proved, that the:defendant 
knew his dog was accuſtomed to bite; but one inftance 
is ſufficient in that cafe, though to ſarisfy the words. 
of the fatute of Elia. eoneerning leaſes of Jands uſual 
ly letten, the lands muſt haye been letten twiee t 
Rep. wit 13, f. ; Mn „ 
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| Adjudged, That none can be admitted. te give cn. 


Ae of Phat was dene at the former fig, wither 
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the —— at ſuch - trial are — N ae Mod. 
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deed Was uced, to which there were n- 
| of one of Loh was blind. It was ruled by Holt, 
Cnief Ane — ſuch deed might be proved by the 
other witneſs, and tead, without . that this 
blind witneſs is dead; or without having him at the! 
trial, 2 only his hand. And ſo it was done i in 
this caſe. Yide Raym. wol. 1. p. 734. | 
e, Aﬀeces at Maia, _ 13 . Broughton v. 

ur. 


Ament, the plaintiff made idle to his leſſ to 
m. W in queſtion, as ſon and heir of J. J. 25 7. | 
bis wife, in right of H. The defendant gave in evi- 

ce, that J. J. was married, before he was married to 
1 and the woman, to whom it was ſuppoſed he was 
married before, was produced at the trial at Maidftone, 
to prove this marriage. The council for the plaintiff 
oppoſed her teſtimony, becauſe ſhe {wore for her ad- 


ES IST 


being livi 


| entlemen, whereon they found a verdict for the 
% 75 Bur i in the former trial before Gould, Iuſ- 


N * 1 ; 0. ; 12 r py 


AM; chaclmas, 13 1. 5. Hu, v. Seen. 4 


I Judged, That a perſon eatinot give evidence of 105 
thing done at a former trial, without producing the 


8 of ſuch trial. N - Meg... as vol. 12. 
p. 5 of | 


* Michaeimary 13 W. 3. The King v. Did 


wy ed, That the copy of à charter Ow: whe 
Great eal cannot be given in evidence, but a copy of 
the record thereof MAY | a Aa Rope” wal vol, 1. 


P. 7 233 to it : . 
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by Alea. lna, 13 15. 3. | Ms 2 
Fa Halt Chief uſtice. In an action of deb; on u bond, 

18 on iſſue of not his deed, if the plaintiff proves that nd, 
e awitneſſes are dead, beyond the ſeas, or that he has made 
1 ſtrict enquiry after them, and cannot hear of them, 
of. bays ra be Rep, vol 16: f 607. o 8 cheir bande. "Vide 
4107 12. 07 agent Sow TILE try 6k 
AM chaelmas, 13 . 3. . 4 Ni ip. Prix. 
-o The caſe was, >> being indebted to B. gives him a 


note in a, feigned name for the debt; afterwards' the 
wife of B. tan away with another man; and took'the 
note with her ; A. pays the money to C. the perſdn with 
whom the wife ran away, B. ſues A. for the money 
in the os name. And at the trial C. rhe to 


Juſtice, for it was to 72 25 a right in h mſolf to the 
money Nr from A. ſor which otherwiſe he was 
accountab 0 Hun. wol. bead of 4 Ov 


An. ; iar was preferred againſt the defen-. 
dants . 11 officere, for forging a dap, 
ſuppoſed ty to he given dy a merchant. to 12 

his cu/foms. A motion was made on behalf of the 
proſecutor, to have the cuſtom · houſe book, in which 
the entries were made, Se. brought into wan dae, 


amis the eee r 1 
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vantage, viz. to have a huſband, the huſband then 
But nevertheleſs, Gould; Jufticey then 
judge of a ze, admitted her teſtimony. But after- 
wards, the ſame cauſe on the ſame title, between the | 
ſame parties was tried before Halt, Chief Juſtice, at 
the aſhzes in March at Maid/ione, 1 Ann, and he re- 
fuſed after debate to admit the. former wife to be a wit · 
neſs for this purpoſe; but on other evidence; the former 
marriage Was proyed to the ſatisfaRtion of the jury, be- 


tice, the jury found a verde | for, the > pl: intiff. Vide | 


make oath, of all this, but was rejeRted by Holt,” Chief 


Michaels, 5 W. 3: The King 1 . Werfonban and others. 
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becauſe the ſaid boaks area. privateconcern, in which 


the proſecutor has no.intereſt; and therefore it would 


dence againſt bem ves. And the courtnever-Makes 
ale, ut only of records, or deeds of a pub 


ene YO 1 LO 980 


Lehe, 1 W: 3. den., | N 
| "In an ion schie brudgint by the babe; it ap- 
peared to have become due tothe wife as a ſeparate 
dealer, and a diſcourſe of the wife's concerning it was 
given in evidence for the defendant, by leave of the 


courts Vide Mad. Rep. #6692868 00 * 


ts 1% .. "Tiley v. Cui g. . M Prin. 


MI. R. V. ſent a box with 5 pitineas, Etc. in FRY 
Tyley, the Bath carrier, to Lyndon, on Which box the 
direction was only to Mr. Vaughan. member of patlia- 


| _— .Tyley, carried the box'to London, and on his ar- 


rival Ch an jan-keeper in Pictudlliy, came * 
Tyley's inn, for goods directed to be left at Cowling 


on which'.7ylep: brought zu a Hon of trover agamft 
Cowling, And at the trial at the ſittings at, Weltmin- 
Jer, before Holt, Obief Juſtice,” Mrs, Vaughan, the 
wife of Mr, V. was produced to be a 25 to Prove 
what was in the box. 

Holt, Chief Juſtice,” Alte” 155 admit her to. be 
witneſs, becauſe” whether” Y recovered of not, thi 
verdic might be given in evidence By Mr. Vaughan, i 
an action to be brobght by im .againſt 7%, on 
ee bat was worn TINT on this trial. 
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c. and on notive far rial Fees given the ' court 5 
moved, iſt. Fot a habras cb Pr. ad Rk 
bring S. out of the Marſhals,” where he Was in A 
cution, to Gui] which was granted, zdly. To have 
a rule, that the vaſh book of the O1 Eaft India Com- 
po kept by their treaſurer, aud alſo ls trahsfer 
book, and alſo u note of acceptance of 1008 J. bank 
ſtocke, ſigned dy the defendant; Kept by the aceoun- 
tant of the company, ſhouldbe brought to the trial « at 
ay”: 2 $:expence;' and it was granted. * 
Chicf:Juftice, 1 kde Bank del in the transfer of 


reaſonable that they ſhould he produced for the dene 
of the party, as well gs" eee Pore. Pit 
__ vol. 2. p. — . e . vl. 7. P. SSM. 


{2 3609 cn 5 
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e, 1 th 725 arge v. Wee Nba 58 


gee wie to a new trial, an affidavit was ied” mt 
one of the witneſſes bad declared he had received a 
guinea to ſtifle the truth, _. 

Cauld, Juſtioe. An "affidavit of him de Fecelved 
the guinea were ſomething, but his Poe, is . 
A witneſs lay ing a 2 0 the £3 * no Maeder | 
to his being a Wreneſe, for the 11700 as an 4. in 


bi ee eee ? 20 
5. _— 1 Tt Koch im dl. 7 
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en x Aan. The Queen why 7 emploman. 


may be given in ee tha Jt 1355 es: the... or 


22 pleading bg gui y to" ati indiment,. a | 15 
proves the 3 was not ul. e fact; ”_ 


Juen, but throws him: ef on the” 9 82 LW the court. And 
ſoit is'not Ne the"caſe whe! 1 
* Via Mod. Nep. vol. ir 908 p. 70 r ” * 


be in effect, to co el the defendants, to produce evi- 


houſe, Afterwards, this box being loſt, 7 eee | 
ed that it was delivered to Coueng ens other goqds, 


2088 a bac that cannot be done by ahy other | 
means than by entry made in their books, it is very 
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i eee vances money to carry on a cauſe, and has a fecuri 

On a trial at har conerning the boundaries of lande, depofited in his 1 for it, part of which is the thin) 

the parſon of the/pariſh, the land lying in two pariſhes, | in demand, though the reſidue of the ſecurity; exclu. 
was refuſed as a witneſs, becauſe he might enlarge his' ſive of this, is ſufficient ſecurity for the money, yet ho 
own pariſh, and by conſequence the tithes. Bur one annot be a witneſs in the cauſe, becauſe he ſwears 

ho about ſeven years before had taken the profits un- ith, a view to mend his own ſecurity." vide Raym 

her the title of one of the parties, was allowed as a wit- . 2. $i $0074 1477197 501" 4 D895 © Bf emo ; 
neſs, becauſe now he might plead the Hatute limita- NTT. ˙ on „e e 

* tions. Vide Mod > Repu wut 7. Ness. "a 1 ; 9 Hilary, 2 Ann. ; Title v. Grevett, 


0 . an gedtmoth brought; Al, Cofo hd 
a Michaelmas, 1 Ann. Brown and Wife v. Gibbons. : i at wa enters on 2 r though but one 
In an action on the caſe for words ſpoken of the ay, he cannot determine his will, but the leffor may 
wife; viz. Mrs. B.' is a 3585 and = done as all 2 his will at any N but if he does in 
whores do 3 whereby, c. the defendant on not guilty 7 e, - K ge ph 2dly. 1 
pleaded at nit prius, gave evidence. by way of mitigg- nd title beau that e 205 ban ad 
tion of damages, that Mes. Brown was a whore; and pe te, Decauie 5 ” W | TOR f bur 
the evidence was very ſtrong» On which the jury gave | Ra * rea, pp kg en 18 ee 1 Nn Pite 
only 20 5, damages to the plaintiffs. -: Vide Rapm. vol. 2. | Nh. vel. à. P. 1008, 85 
bs 831. Hes wy 4 4 44 To 1 r ' inn: | i 5 f F 5 pK 1 | 2 18 1 & 1h 4 . 
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ha — 00% ther in the CB: "in" the 
Michaelmas, 1 Ann. The Queen v. Sewell, alias Beaus. evidence it appeared, that depoſitions had been 2 55 


The defendant was indicted for uſury in taking 9 1. Cancer to perpetuate the memory of a fact andit 
for the uſe of 45 J. for a year, 4 ainſi the form tbe | wm mary ay infos, „ tance of the 3 
flatute, &c. The caſe was, the defendant lent the pro- 200 e the er e flick of 11 
ſecutor 45. on a pledge of jewels, and it was agreed to ee, e . a Me oed « 
pay We Laid og gel FP WY — 1 be read in he 2 tequeſted the pine of "this 
his bond for the ſame money, and the bond not being ON AUP, © fequen 2 op '. thi 

TCC 
and ſworn by Halt, de bene eſſe, as he ſaid; and he n _ 1 e ing ” 
ſaid, it was a (queſtion, whether the new band was | bows e the 3 died, ny 
void or not; and he put this caſe, a man makes an | in any Calc between other pare 
uſurious contract, and gives the lender unlawful in- 


ties till after the witneſs's death, who ought to appear 
tereſt, and agrees to give him a bond for the principal; | and give evidence ſo long as he lived; much leſs in the 
and after, by a ſubſequent agreement, gives a bond, for 


preſent caſe, where the witneſs is a party. Vide Ram. 
f the ſem lent, to one J. S. to whom the lender owes ſo vols 2. p. 1008, ee UTE LE On 

| : much in ſatisfaction of his debt; this bond is not void... 

1 able * 12 If a man lend money at the legalk © Hitary, 2 Ants Ford v. Grey. _ 
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intereſt, and after a ſubſequent agreement is made for : 2 5 
mote intereſt, which is ufury, yet it will not avoid In ejetiment on 2 trial at bar, the flatute of limitations 
4 | the firſt OM ee ee e on, and theſe points were ruled by the 
4 Holt, Chief Juſtice, declared it to be law, that where | Ev 5 | n 
a man is Ga Foe the conſequenct of that which | 7; That aclaim or Ore to prevent Re nn lis 
he ſwears. for; if ſo be, the doing of the act which | 7##ations muſt be on the land, unleſs there be ſome 
| he is now evidence, to invalidate or ſet aſide, was a ſpecial reaſon to the contrar. 3 
| means to obtain his liberty from impriſonment, or an 2dly. If a perſon ſwears an anſwer in Chancery 
14 exemption from corporal puniſhment, he ſhall be a chi- which is prejudicial to his eſtate, it may be given in 
1 neſs ; As. 85 * cale,of Daren though 'o be ” = deen * a ok ime 4s 78 ain r 5 
a 35 wn bond, yet it being given to obtain his liberty. * calc in a deed ON releaſe is 
2 A | | 2 good evidence of ſuch leaſe againſt the releaſor, and 
thoſe that claim under him; but as to others wy 


— — 


- = - - _ — = — — — —— — 2 4G 
— 5 — - — I — = —— he — 
_— — — — : - — — ihe — — — — 2 wh — bp. 2 — — 5 2 8 — — —— — 
. - a — — a — _ K — — _ — - — — i N id l — — 
3 « —_ - — x o 3 — — - 2 — 1 — — — ya *. ' 3 TI — PRs i — 
— = 5” : — 9 9 r 7 ” — OE. n — —— : 5 - 4 a — — — => — = . - 
* r e i : 2 — — — — — : — — T — —— - — = — = 
- = - . - * — = — — = ar = — — : — — — —== — . — — = — = > - = 
: = = A — 2 — — — 8 3 — — —ñ— _ . — — 5 — OO = IE \ 2 8 
—_ ” — D 2 — — — — — \ — 
— — - : - . — — — —— 4 
TID r 24 — —= A PE _— r — ” - - _ £ \ = _ 
= _ E == — — — -E = — — MISS - A F A r => PEI TIT IRS mm" * =_ Y - 3 * — —_ — ̃ — 7 MAS; 8 15 4 0 12 — E 7 8 = > 
> 2 2 8 — __— — - I 7 5 m_ — - 7 - * — 2 — - —— — — — — 2 Joe — 1 — © a — * * - — Co. —— * WES * = — 
2 — 2 * — — SS SET 2 = X "Ix — a +. x © WW: 2af —— > — — _— D - = 8 — — S De K my _ — — 22 . —— - => 13 - 383 — SR: 2 — 
.. s 7 — K 2 SR 2 — — 12 Mey g _ * 
; _ 1 3 * * > 8 . I d — . -- — 


3 
— — 
2 * 
A 2 — — 2 - = DIL ICIS. ” — 
— — — _—_ 
* . 
a * » 


—— 
$0 * = 
oo 3 : — 


* — 
4 22 * * 2 
= — — 
2 * 17 
* _ N 
RI 8388 4 
— == 2s 
* ons 
—z 


2 — _m 


. 


— 


; | l | 1 he ſhall be 5 aden a. 2 my" nature of the 
11 . . J . . "C5 .. 
| {1346 thing allows him no other evidence: as for example, if a tn. | ners it is n 
W114 woman give a note or bond to a „to procure her without proving there was ſuch a deed, and it was! 
ih L114 the love. of J. S. by ſome ſpell or charm; in an in- | and deſir nn an Ati ee ae 
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474 dictment for the cheat, though it tend to avoid the . I one Joint-tenant levies a fue, it ſevers the 
1 note, yet ſhe ſhall, be a 60. JI | Jointure, but does not amount to an onſler of his com- 
Here it could not be given in evidence, that the de- Panion. Vide Salk. vol. 1. p. 268, 1 
fendant was a common uſurer, becauſe: he could not 75 AT, Wk ft T 
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I | In an action on the caſe, for managing the defendant's 
1 . „ „ 4212 28 eee {hip 1 A — — the PR , 
Micbaelmas, 1 Ann. . Marsfield or Blainfvld v. March berger the declaration ſet forth that he was puileyed of 
un of * N ug. 8 ee 7 1 (aid barge, laden with divers goods and merchan- 
7 n V J dies and, iſt. Holt, Chief Juſtice would not ſuf⸗ 
18 Tue plaintiff brought an action of 270ver.as-almini- | fer che pilot to be a ting; becauſe he was anſwer- 
bi ator, and declared on the poſſeſſion of theinteſtate g able, if faulty in ſteering,” to the maſter. zdly. He 
and on nt guilty pleaded, at the trial, the counſel for would not ſuffer any damages to be recovered for the 
the defendant offered to give in evidence, that the pre · goods, becauſe not ſet forth par eulen ein they 
tended inteſtate made a. will and an executor; but | ought to be ſet forth ſpecially, as where an action is 
Holt, Chief Juſtice, over-ruled it, and made this diſ- brought for burning his houſe ; ſo in caſe-for words, 
tinction, that where an adminiſtrator brings an action t0h#7eby ſhe Joſt her marriage with J. S. and other per- 
| of 'rrpvtr* on his own poſſeſſion, the defendant may | ant, he. faid he would not ſuffer them ta gie in i 
kj M give I evidence a will, and ſo may an executor, on 5 4 e of marriage with any one but J., S. J tal | 
= zrilty pleaded ; otherwile, if it be on the poſſeſſion of Salt. vol. 1.9. a7. Rom. uol. 2. p. i. 
1 the e in 3 Princes caſe dah mow the 93 W% flag aa bern 6% FORE. 45 Wn Nd . 

defendant ought'to'plead it in abatement, andi if he does Taler, 2 Anni” Green v. Walters 
not, he ſhall not give it in-eurdence.” Vids Salk, vol. 1. , | ee oo et 
. R | ” 25 t the exem · 


Mie be ready to give an anſwer to that matter. Yide Mod. 
|'\ Rep, wb tobe 18, N an e monk 00 0 
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14 þ. 285, bs In this caſe Holt, Chief Juſtice, held, tha 
1 . - plication of a ſentence in the Admiralty, under the 
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feal of the court, was concluſive evidence, Vid. 

N WH ound, fond e wag? ans tte. 200, 5d 
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without more. Vide Salt. vol. 1. p. 88. 
3777. C4. 158 3 Erne -- F55 # 1 


See ibis caſe fully ated in page 393 of this work, 
under the head geciment. | | | 5 


"The defendants were indicted. for defrauding J. 8. 


by uren on him à quantity of beer mixed with 
4 grounds of coffee, for Port wine; one of 
ndants pretending to be a broker, and che other 


vinegar, an 
the defe 


a Portugueze merchant, for the better carrying on of 
bun 


neſs to prove the fact on the trial, for in ſuch private 
tranſactions no body elſe can be a. witne/s of the cir- 


cumſtances of the fact, but he that ſuffers. 
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a falſe return to a mandamus, which commanded him to 
proceed to the election of a town- clerk for the corpora- 
tion, it was Held by Hol, Chief Juſtictde. 

return to be the Mayor's, but the copy 0 | 
and the teturn thereof into the Croton Offices", _.. 


7 


zdly. That though on the conſultation the majo ity. 


* 


is againſt him, and make à return in bis name, yet it 
af be taken to be his, if he does not come and dif- 


avow it. 27 * 


the writ'to the Mayor, no mofe than to à ſheri 
152. +4 a N 
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Fal, 3 dun. Tuner v. Nurſe. 


22 Raſter, 3 Atm Dove v. Smithi 
. F 4 rote; HY 442 


: = under 40 5, damages, though the title of the 


en Bag : 4 revert ih 1 Fig 5353 
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Michaelntas, 2 Ann. The Queen v. Mackartny & al. 


7. 8.was allowed by Eli, Chief Jullice, to be a-wit- | 


on — 6 — 


Fide Salk. | under the head Adi. 


3 by: r by 1 * 34 581) ; N „. 0 15 
On an in formation againſt the defendant for making 


iſt. That there needs no other evidence to 7 this 
ne writ, 


3dly. That it is not neceſſary to prove a delivery of 


| in a 
falſe feturn àgainſt him. Vid Mad. Rev, wel, 6, gag 
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© "Adjudged, that an order of the Court of Chancery is 
not to be given in evidence, without producing a copy 
of the bill on which it was made; yet a commiſſion 
out of Chancery to fix the boundaries of certain lands, 
returned and acquieſced under, and an enjoyment ac- 
cordingly, is good widencs that the land ſo bound- 
ed, is rightly bounded, but a bare commiſſion. returned 


without more, is 10.. evidence at all. Vide. Med. Rep. 


| vol. G. p. 149 
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In an action of zre/þaſs for breaking the plaintiff's 
cloſe, and treading on his graſs, it appeared on evidence, 
that the plaintiff had a cloſe adjoining to the back part 
of the defendant's houſe, which was a public-houſe : 
the defendant uſed, ſometimes, to ſet à table for his 
gueſts in the ſaid cloſe,, and ſerve them there: that he 
others, who ſhot with bows and arrows there. | 
_ Holt, Chief ſuſtice. You muſt give evidence of the 
value of the damage done, or you cannot recover, for 
the law goes by evidence. And if in this caſe the gd 

an 

s not come in queſtion, yet will I certify for coſts, 
for this is a voluntary malicious treſpals, and the ſta- 
tute is only to be underſtood of ſmall accidental treſ- 
paſſes. And here it being on zot guilty pleaded, they 
could not give any matter of right in evidence, not 

even in mitigation of damages. Vide Mod. Rep. vol. 6. 

1 f | | f 


. often uſed to walk there for his pleaſure, and with 
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+. after, 3 Aun. Oftourne v. Hoſur, 
An action of debt was brought on a ſingle bill for the 
payment of 230/. on:demand. On not his. deed plead- 
ed, one of the ſubſcribing witneſſes was produced, and 
gave full evidence of the ſealing and delivery of the 
ond, On the other ſide was produced a perſon of the 
ſame name and ſurname with the other ſubſcribing wit- 
neſs, who acknowledged that the hand was very like 
his, but it was not his; that he never knew either of 
the parties, nor the other witneſs 3 nor could the other 
witneſs ſay he was the man; and both their reputa- 
tions being made good in proof, Holt, Chief Juſtice, 


1 


ordered them both to write their names, and thereon 


left it to the Jurys who found for the plaintiff. ' Yide 
Med. Rep. uol. G. p. 16... 


Trinity, 3 Ann. Wilſon v. Gary. 


n YEE e 3 „ e 8 . 4 
See this caſe fully ſtated in page 32 of this work, 
under the head Actions. n nein ae r 


1, Trinity, 3 Ann. Jobnſon er Ur. v. Brownings | 
See this "caſe fully ſtated in page 32 of this work, 
t ; ; 7 a + 13 x OY } % 1 | 
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Michacimas, 3 Ann. fleet v. Sir arker. 
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On a trial at bar in gjeliment, the queſtion in debate 
was concerning the time of the commencement of the 
leaſe, which was to commenceon the determination of 
a leaſe then in being, to Queen Elizabeth; and to 
prove ſuch a leaſe to the Qucen, an ancient book, in 
which were entries of leaſes of the premiſes ever 
ſince Henry the /eventh's time, and found among the 
evidences of the biſhops (chis being biſhop's land) was 
offered, and oppoſed, becauſe not ſuch good evidence as 
they might have had, for this being to the Queen 
muſt bade been inrolſed, wherefore they might have 
brought a copy of the intol ment. 
ir curiam-. An inrolment is better evidence of à leaſe 
in fac than the book; therefore iy muſt be produced. 


Fide Mode Reps owl, ö. . 
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| Michaelmas, 5 Au. Some v. Davis. | 
caſe fully ſtated in page I 83 of this ork, 


| is 
er 2 th head Averment. t. 


Mhibaghnt, 5 Ho 7 ORR 5 wk 


Per Holt, C ET In a cafe in Lord Hal's time, 


iz, Combe v. 
$ As Süchte as ns of the deed, and the ſpecial 


verdi was drawn up as finding the deed with a prout | 
Fore by the counterpart, which he ſaid was done to : 


preſerve the precedents z and now by all the court, the 


counterpart of a deed, withqut other eircumſtances, is 
fufficient evidence, unleſs in caſe. of a fine, in which. 


caſe a 8 is good « PRE of Welt eg 92 
Be 4 7 128 jth; 
2 4 Ann. Kinfuen 8 ads 


On a trial at her of an iſlys di bees out of Chancery, 
if a leaſe was rade in purſuance 155 2 power 


to try i 
to make , for 975 beſt rent that * 
witneſs, names 2y, was examined 
concerni ng the value of the Jand, having been collec- 
tor of the Tents; and at 
Chancery, he referred to and conſulted his rental. 

now at this tria he was become blind, and therefore 


be got, a 


his examination in ona ep heio ons 975 ere. | 
admitted to be read; becaul: ag fe Bad b 1 


been ſo ul as 
that he Foul not haye come to t 


tal. b ac of God, and t 
hee holds e alſo SY evidencs of what 
membered beſides. 


he re- 


Secondly, 6000 I. was divided to A. and B. in truſt to 


purchaſe lands to be ſettled on F. G. for life, with re- 
mainder to his ſons in tail in contingeney, remainder 
to V. G. for life, with contingent remainder to, bis 
ſons in tail, remaiader to H. X. in foe, with Power 10 ro 
make leaſes, as aber, &. F. G. made a Jae to © 

rendering 170 l. per annum rent, and died; and | the 


queſtion was, whether the value was 2701. per annum, 


at the time of the purchaſe ot not. Lord G. and A. L, 
the truſtees, were produced as witneſſes to prove. it ; and 
it was objected, that they were not legal witneſſes es, 


becauſe NK. the remainder man not joining in the pyr- 1 
ing, becauſe it is to become a record: accordingly the 


motion was denied. FideGalh.rowl. 1. 5. ne N 


chaſe, and who now conteſted the leaſe, if the land 
were not of that value, it would be a breach of 1 

in the truſtees, and they would be liable in Chancery 
ya make ſatisfaction to the cu que truſt, and. Mere” 
fore they were to give evidence to excuſe themſelyes: 
but not allowed, and they were ſworn and gave bi- 
donce. Vide Raym. vol. 2. * 4 NN 


＋ chaelmas, 5 Ann. Wat Ve herbs. wm 


In an action of #re/daſs, wherefore be broke his chfe, 
c. On not guilty pleaded, on the trial the defendant 


gave evidence, that it was in a hway. 
Per guriam. It is a frecial juſtification, and bught 


ner to be allowed t to be given in evidence on the general 


Holt, 2 Juſtice ſaid, in c aſe ? for ditorbing the plain- 
tiff of his common, on not gui ty pleaded, he Pad known 
the defendant permitted to give in evidence, that he had 
a Tight to common there; but he never thought it * 


ne ka hae it. Fide Seth wel te „ BA e 


7 bs of 2 


au! Charnacs Cf * ity W 

1 a. far that he, on the 16th days af 1 

ehruar nd diveri other: days and times, as | 

43 LS as after, 15 the pariſh of Sr. Clement Danes, | 
e Foaſpire to kill the King. 

Chit Rice. Evidence may be W of 1 
treaſonable co * — Re. any dime, before of aſter the 
rims alledged in the indistment: 1ft, Becauſe tr is only' 
a circus — and of ſatm : ſome day muſt be alledg-* | 

t EF not 2 adly.. The indiQnient. lays 


ers days and times, as well before 30 f. 


10 e ers y comprehends what was done e 


a> wall 2 as this ; and as the evidence __y be of matters 


* 


Evidence. 


2, à counterpart of an ancient deed 


- exceptions, and the matter was debated in courts It 
was urged, that the law requires that the "party ſhou 
propeſe his exception; and no time is appointe 
reducing it into writing, and the party is not apprieved 
till a verdict be given'againft'him'; and the fame me- 


in C ancery 


the time of his examination in 


18707, they had 
erefore the ſame 


22 


tion m 
your exception at the trial: you wave it if you gc 


was the merchant, but 
| youn the ſea: and the doubt was, if this deceit . 


; cher he 
in the deceiver, ſhould be à loſer than a 4. 11 


ö and 2 this opinion the e mad Atmen 


— — 


4 on evidence, that the plaipt 

' rity from his 

money 90 

5 an rerelve 
| E. 


* 


1 


before 1 hat ** fo it may be of matters alſo. at 
time after the time- ſpecified in the indictment, provid. 
ed jt be not after the time the indictment was found ; 


neither is the evidence tied up to the place ; for it may 


de of any place, ptovided it be. not out of the coun 
and fo it is s in & wir ee LN e Salk, "ol 


1 P. 288. 5 
1. - g * : " 8 


ä 2 9470 


E * 7 an. 1 nul, v. e. 8 


"x corppration-book Was offered in e t the | 
aſſixes to prove a member of the corporation not'inpoſ. 
ſeſſion; but was refuſed. No hi f exceptions was then 


tendered, nor were the exceptions reduced to writi 
ſo the trial proceeded, and à verdict was 5 — 4 


plaintiff, Next term the court was moved for a bill ef 


for the 


mory, that ſerves the 5 for a new trial, will ſerve 
for bills of exceptions. © Vide 2 Inft. 437. N. B. 21. 
540. b. Fats Tutr. 96, 136. Naym. 405. Brownl. Red. 
433. 2 Leu. 236. Stat. WR. 2. r. 31. On the other 
tide it was ſaid, that this practice would prove a great 
difficulty to judges, and a helpy of juſtice; that the pre- 
cedents and entries ſuppoſe the exception to be writ- 


ten down on its being diſallowed, and the fat ure ou 
to be conſtrued ſo as to prevent inconvenience; be. 
ſides, the words of the act are in the preſent. tenſe, 


Nes I + 4 th and now he is dls to e | and ſo is the writ formed on the act. 


Holl, Chief Juſtice. If this practice ſhould: prevail, 
the judge would be in a ſtrange condition; he forgets 
the exceptions, and refuſes to ſign the bill, ſo an e- 
be brought: you ſhould have infiſted on 


quieſce, and ſhall not reſort back to your 1 
after a verdict againſt you, when perhap 

ſtood on your exception, the party had I bes bon 
and need not have put the cauſe on this point; che 


Aatute indeed appoints: ” time, but the natute and 


teaſon of the thing requires the exception ſhould be 
reduced to writing when taken and In allowed, like 3 


ſpecial verdi, or a demurrer to evidence; not that 
they need be drawn up- in form ; but the ſubſtance 
muſt be reduced to writing while che thing is tranſaQ- 


+5zH 3 


Hun * Nichols Before Hol t, Chi Tuftice At Nj 


In an action on the cafe for a Jae plaintiff ſet 
' forth, that he bought ſeveral parcels * br —fil 
wberbas it War another kind of filk; Ah that the de 


fendant well knowing this deceit. fold i it him for a 


filk 3 on the trial, on bt guilty pleaded, it appeared 


that there was no aftual ce{t. in the defendatit, who 
at it was in his factor de 


e the a 
Chief Juſtice, was of opinion, that the mn 


145 © 


| chant was anſwerable for the deceit of his factor 
; though not criminally, yet cawilly ; for ſeeing hg. 


muſt be a loſer by this deceit, it is more reaſonable 
that employs and pyts a truſt and n 


SN. ve, 1 "209. 259. * Wie * n . 


"$3. 383; 63 
73 


ee E Hi 6 7. 4 Ni ip Aris," 95 


In anaction of trover for money 8 it appeared 
it's ſon had a general autho-: 

"father to receive and pay out big father's 
e ſon took, a bill far money due to his ſa- 
ed, t. without: a particular authority for 


"is receipt was with an intent t 


purpoſe,” an 


 embezzle and 
, emb * . Ne re it; 7 gaxe a. receipt 20 for 


and this money 21 


the de fen 10 | OY queſtions. were, 


1 Ar fon ould be Ting in this caſe 9 the de. 


x $54 — 


© SN Tg r- 28 — 


= 


tal 
it, Chief Juſtice, wis of aeg, that the fon | 
5 be Oblet Julie, 4 god writne/t, his 'reftimon = | 
as maintainable for the father, for that the | 
— that the ſon had to take bis father's | 
money, made the receipt of the money to be * = = | 


the father could not avoid the payment, and = | 
”* 


Ing corro borated by other eireum ances ; and 


ther's uſe; and: à good diſcharge of the debt, 
pres that. paid the 2 1 an action; an 


ent was a good d it is' reaſ 
it 5 his mone e — ſñon of the le 1 » 
the poſſeſſion of the ather, the ſon being to 0 pur- 


poſe as his 
—— the plaintiff: had a 


willing to have a caſe m. 
reduced. Vide ali. vol. 1.9 


Hilary 7 Ann. Blute, 5 Cafe. 1 V aer in 
. A N 95 Ace * «vids 13 aA 
In an > abies of A at the trial the Mlaintiff ann 


the goods to be in his poſſeſſion, a 
by” Te defendant: the defend Jane 


ther's ſervant ; and wearing fr to t Ns opi- pi- 
erdia, who. 


| gu 880 


T8 P54 


ewed that t 


s the goods of June Bluctham in her W a0 | 
UM the deſehidant tar taken Dt letters of adminift 5 | 


tion, to ber, and ſo was intidled to the goods: * 
the plaintiff proved that fonie few 15 before her 
death, ſhe'was actually married to him; and in anſwer 


to this it was inſiſted, that the /þiritual court had 7 7 | 


mined the right to be | oy the defendant ; bor they co 
not have N adminiſtration to the def 1 155 
on ſuppoſing there was no ſuch marriage, and that this 


be contrad 


2 and cauld not by evi - 


it, "Chief Juſfice. A matter, which has been di- 
el determined dy their ſentence, cannot, be contra- 


| 7 


dicted: hy ſentence is ha yr wean = fuch ca 
no evidence mitted to proye the contrary 
that is to be intended only in the point directly tried; 
it is otherwiſe if a collateral matter be collected © r in- 
ferred from their ſentence, as in this caſe, becauſe the 
adminiſtration is granted to the defendant therefore 
they infer that the plaintiff was not the 1 . $ buſ- 

band, as he could ndt have been taken to 
point there tried had been married or unmarried, a 
their ſentence * vr married. Vide Salk. vol. 
I, p. N 8 | 


2 Hain 7p An er | 


Tn an aon of robe, on not iy plates.” ita 
peared on evidence, that the defendan ol was tenant by 
curteſy of lands in Ireland, and bad cut down Ur 75 
the trees off the eſtate, and that the reverſion belonged 
to the plaintiff, and ts others in coparcenary - on a 
caſe made for the "— of the court, it was reſolved, 
iſt, That in local aQions,” as in treſpaſs, wherefore be 
broke his cloſe, the p Auel cannot prove a tr, 
where he Jays it, nor lay it in any other p 


where it is; but it is otherwiſe in tranſitory fins, q 


1 


as trouer + therefore, in the pteſent caſe be 
lay the converſion here, and prove it in Ireland.” 
331. 2dly, One j Joint-tenant, or tenant in — 2 
or parcener, cannot bring trever againſt another, 65 
cauſe the poſſeſſion of one is the el of both 
he does, it is good evidence on not gil Pre Bs 
one joint=tenant brings #over"1 
that caſe the defendant may plead'it Jorg 
cannot take advantage of it in Lev, K. 


tin {bare 
Go. Bb ga” Hus Salk. wot. 1. . 290 


| Eaſter, 8 * Las A Ye Lond , 


On an 9 directed 
lidity of 9 


mo ian hoe 


4 4 * — Ae er 41 


livery: Andy 425.5 Whether the father eould n main- | ter were the fume, and, ed an 


e of it; hat the Lee 
| 290, 


to be taken £4 


ſentence bel of a warner. within their juriſdiction, 
conalubie, iQed 


W the 


— 


0 05 


| "Batt poſe one gi 5 Fes ee 
| . 1 har abe 22 


* 


5 at | 


ol © I*Di19 0 1257 ? F 
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: / 
F 
4 
. 


7 
were good evi, 2dly, Whether there being 
4 to lead * uſes. 5 acvor ing to the /etute of Sond: 


Ur 15 TL to. the conn/or, or went 
to le i. | to make a M2 


wy "OO to. the 
prazc ” 
_ wk l the „ nt ela 
requires th on evidence that can Ny 1 
enn not compel any one to come out of 
oblige any obe to go and * isset 10 2 to 
de a wit ; pur this ru 1 is. to be interpreted with | 
Wa to e wh z as that a man's affida 
ml net be read Wark is here to give his evi- 
Mike by por of mouth ; but when the perſon cannot 
'brou t into the court, © tho there be other witneſſes 
to give nk 5 1 the depoſitions of thoſe 


are * may be 
ks be: held that this caſe was out 
7 5 and uries, for in his opinion 
5 the Joe, yh muſt be a parol averment to 
pal the 15 reſult: ; for at common law, if a fine 
it was for the uſe of the conuſee till ſuch 


of e 7258 of V 


uch aver- 

Wein? : and that this ſtar pds only to ſtran 
and not to — conuſee 2 * 11 rpg 
| * had Judginer te, Hat. aha vob, 14, * 210. 


n an 3 of . Hh 8 3 the 
VI ſband rolls rap ll the ele en for an intent Te | 
admitted an ev ui 94 -(which.. 
faid, 1 was becauſe the wife cannot give any conſent 
though k he a6 it be not 22 ang held that J. having laid 
as no 3 to the 
Lit of 11 non — to be an evidence z . becauſe 
it ſhall 1 not be in the power of a third perſon to diſ- 
2 one, who otherwiſe would be 1 15 ay" * 


2 ereom ſhe d 
Rep. vl. th. þ. 224. h re Tf IO 


8 Ege, 3 . Ae Ei om. aſſes 
Huh, Chief Juſtice, ſala, that barely being a factor, 


| * not incapacitate à man for being an — Aa in a 
Is Pie Hed. Rep 


ſe; otherwiſe if he 
OT, ann 
| TP e 
Ah «Qion 255 | brought 25210 ed . an 


executor, who ur ed he hag adminiſtered ; the 

laintiff*s counſel gave into ub the inventory taken 
in the. ſpiritual court,-and-put it on the defendant to 
diſcharge himſelf. 


Holt, Chief faid, that . 
2 — where i in the inven 


af rene 
worker Hal 


aſſets, 
vol. 71. 5. 225. 


Fer e. M en 
00 atrial at bay in an appeal of murder; a perſon 


being produced to be an ev evidence againſt th 
| who was under twyve years of age; EE pe] at | 
| ——— to him for that reaſon 3 and Kelle, 


e held, that if the 

| t t b 

ger of an oath, he might be party knew the dan. 
pearing he 275 prayers 


720 707 0 ae 
e t 
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ait, W ＋ * S py M og 
4 lich that they might give in 
ae . 1 As; 
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x A 5 on : the [13 6 8 by a 55 g 1 
2150 2 e fot n 1 125 of his 15 


e . appeated, that . a U 1 10 25 


by the plaintiff, the Jainti ſent. eũ 

Feng 94 5 90 we Vieh Kan 4 pa Wu ee every, Par- | 
to ond Ge 1 o 1 5 Ae 
h pa ney 5 e eee 
5 Pate | 155 10 not. adm it pig ew ence's 


'For"'t e de to oe A 90 to (wear in dil- 
41 &f tinſelf; be fad, that. UA a man, pe money 

ſetvar the Gta ay be a witneſ; ut that 
is 5 90 65 Hecef fry of 'th th e 1 Yau * 


15 Rep. po 1 FIC | 610 2 8000 19Y Po N W 3 Win LT 2718 9 
K 30 Nac It 145108 © 215 


—_— 8 Aen. 5 lerer 


[eine Chief Juſſſee, 24 Mn he. bas 9570 ſet 
Ki Shan Tc the 2 5 ng „ may, be witneſs Fol 
e rule 


: 12 t ſig Fit 75 en and 90410 

Por 0 2 8890 *caſ ſe of 15 1 f 1 475 
if 1112 5 only ſigns, 1 Naeh Spie ſence; and. ſo 
it ſeems in * Se chattels. Duere, i if. ſo. in 


freebolds, Ge. "Vier Mod "Rope vol. 11. F. 262. 


nen v ut Bu. v. The Earl of Suſſex, . 
vo end ant e W aids nt all 


See this caſe fully Ma in page 394 af this work 


28 , 


under” the head; Ramen e ot ene aan” cf 
{mere \ Naa 131 ” 
niiher 8 Aon. Log, 9, 8 Linaſey v: 5 
430 : 6 3 3198 - 10 SW 


* x 0 208 115 oth 34 
Wo a falt in nei if; made title by A re- 
covery in dower, a ang N in evidinc, the tecord 
of che judgment, t 
fendant offered to prove a term of nineiy- nine years ſub- 
ſiſting, and that prior to this title, but it was diſallow- 
ed; for if he had pleaded" this in Jar of the writ 
daber, yet che plaintiff muſt have recovered with à 
execution bt Hayed, and the de endant had. a proper Ges 
to have pleated it men, Ind bas flipped his opportu- 
nity : afſo a echattel-intefeſt was at common: law, bound 
by a recovery in a real action, ſo that the defendant 


"3 er 


WH 


had an intermediate execution, without. regard to the 


ſubſiſting term: and though by „at. H. 8. a termor 
may falſify, yet it muſt be the termor himſeif, and not 
another for him. Vide Ls vol. i 7. 1 10108 


Michaclnas 6 8 „ Lowe 


In an ad ion on the caſe for money hadain revathed 
ta the plaintiff” s uſe, it appeared on euidence, that Lays 
field and the other defendants were bankers and oo 
ners, and that the plainti tiff, had given Layfield 204. for 
which, he received à ticket. in the double excha £ lot» 
tery, and Layfield undertook to pay what benefit ſhould 


happen thereon: that the ticket came up à 400. prize, 


and for that money the action was brought; z and it 
was objected for the defendapts, that. RAY n was 
brought againſt Zayfield and his partners, and it did 
not appear that any had undertaken to be truſtees] in 
the lottery but Layfield,, and therefore he ought to be 
ebarged, and not bis partners; to which Halt, Chief 


Juſt te, anſwered, that it © appeared they were partners 
in their t de, and geläfmiths, and the adventurers put 


in their money on the 8 5 of ſeyeral oldſmiths, 


who had undertaken to pay. the prizes, and it ſhould: 


be preſumed the act of Layfield was the act of the others, 
and ſhould bind them, unleſs they could ſbew a dif- 
claimer, and a refuſal. is be concerned in it; and ac- 
cordingly the plaintiff had a verdict ent Viale 
Salk, E W. Nie >. 24 e eee 1 
22 302 ** Sol. ny 2:2. OR nn - 


Sins 5 10 Ann. * _ v. Sutton,” in 


05 an information, in gn * 85 25 2 gue 9 al. 
egain(t * ofa WY uſu 15 oak warr 
c 


a common 

. the towh. the in Hh kbire, on the 

at Buſ it appPedted. that the recorder had made u 
deputy- recorder, by writing under his hand and ſeal, 


and cr had rev chi epson * yu 
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e habere Jages feifinatny, Kc. the der 
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| we fo. made.a record his court; for othetwiſe na 


on Ait . 


judge of the court ſet his hand to it himſelf x; but-at 
is the ſame. court. Vide Med ad. Rep. voll 10. P. 109. 5 


Lord. Lanſdrun, on the trial his Lordſhip” offered in 


| and refuſed by the court: 


| ſtrong; 7 7 if parol evidence be Pro allowed to ex- 


| 15 Med. R 


6 *: 


pf; ihe 7 But chip 9 — . 
22 . no ear, but the yx might 
Ba ye we eds Reps unt eg. 


25 debe, 10 Lee ee Sey and Seals; Gaſes 7 
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in © 3 | 
10 "a gh ae fully hated: in page 142 of this volt, 


under the b er 00 6 3's ef? 24. JO T5 127 N | 
1205 bas : (14 n anom Sa $5 02 gon 
Hilams i . Tie duale 
i Hol pk to 14339404 hr 31 ith od) 
7705 = Juſtice,” N 115 Vriogin, a lende 
| allowed an evidence for any matter in;;favour 


ol 11. 42 thou o poor as on that 0 
to be 9 85 rom the Annes of taxes, 8 ** 
though poor at preſent, he woah become rich, ” 2 


Mod. Rep. vol. 10. b. 4 4. 5 1 

25 Nin 3 2 „ 3 And 3 N Lo WY 
Hilary, 11 a. 77 wie, Y he te o 70 ca. 

davon Hz) Mai. ; ain I 12 15 


A FM Thx: a.c hy an ac 4 li 
75 5 2, unleſs 5 90 5 been babeulede 


thin ſhall: be. allowed: 0 , 28 ſufficient evidence of the 
OL but the een ification of it under the Great 
OE And the reaſon, ig, becauſe. the court, is party, 
e e pray ayer as. gh Je. Harty: may; ſo that the 
Bp Would be in _a.worle condition than. a common 
erfon it they were to, receive, for evidence a copy of- 
fered them, 34.6. 14, Vide Mad. Rep, wel, 10. f. 126, 


Jane 2 * 


72 ** „ Fuente ay one. Dani * Ed 


A Sondemnation of a ſhip as a be in the Admiraly | 
Court g 59555 was attempted.to be proved by a.copy 
Wo 5 demnation, abe by the, on of the 
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MY > Chief lber, ee the 01288 1 | 
1085 mi no 1 dence, | desk e an, 5 lication of the con · 
dem 100, under the. + <-> le man bows 


A copy of a rule oy 75 5 1 by the officer of | 
the court, is no ev:dexce.in any,other.court;; unleſs the | 


ni/z pravs,. the hand of the officer is enough, -becaule- it 
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1 - 
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Michaeimas, it Ann, Lord Lanſdown' 5 Cafe. 
on an 38a brought by thre RN againſt 


th. Sed” is i ow. 


1 parol declarations. of the teſtator, that it was 
bis Intention, the iſſue male ſhould take by the will: 
but this was oppoſed by the counſel for the plaiotiff, 


The reaſon of the law i in this point being clear and 


A oh ed a A 


lain'a will, and give it another ſenſe than what can 
be collected from the will ſtanding alone, what pur- 

haſer under a will can be ſafe? or what lawyer 620 
opinion on a . that Saas roo 9 e 


vol. WEI 7 hy 


ene 41 3% 


bs 5 4 eee o Bru 


cient =. his Hanf, 8 EA 2 pink, . 
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hy not ſthe other 57 Mo Wem ? #990” | 
or werd nis: ident! was rejected on another | 
cent dec fs; that in" his" aofwer he Tays "the | 
whole ſtteſs of defenee on the matter then in iſſue, 
viz. the ſubſiſting of the preſent corporation. Vil 
Mod. Rep. vol. 10. p. 151. en ee e 
k Zune oY r 80 4 Nawe A . 
Michaelmata, b 4 no 9! The Queen v- Muſeo! 25 


A queſtion was ſtarted om am indigtment for a judh. 


cial perfaryy whether one produced as evidence forth 


neen Wag 5 
— uſage is in civil actions! 


© Parker; Chief otties e Teri u pripeiple of che em- 
mon — evety man ſhall be tried by a fair 


) 
and that evidence ſhall be givem by pros en | 


ed. The law gives the Pur ned his election, to 


prove a perſon òffered as vi ,ht. THletgfhed, two ways, 
— either by bringing another wd to provè itꝭ or 
ug the perſon himſel fon a veyer dire; but | 


by fv 
| — may do either he cannòt have recourſe te 
both. It war never objected before, that à perſon 
ſhould not be ſwri on a vir dire nor will 1 hoe) 
ever hereafter. Objections hats indeed been ſtarted 
to the nature of thoſe queſtions, that ſhall be put to a 


witneſs on. taking ſuch an oath. 5 RS, 
As tot e delt 5 the robbery, that is founded on the 
flit and that on. o yonom poived 


naß nen | 
pounds reward, ©. they: ag mitt of this anſwery that 
PD FER of tt 7 wa be.quite defeated, if the 


# 4 


< $75 * 5 . , E 
re ward is to tałe of their evedengers m 12691 | 


The ſa eee may ſerve to the caſe 
of an indiament 
where the indictment is removed by certioruri, &c. For 
who io the fioſt caſe. bat in ' 1 
perty of the Neis ? And in the ſecond, if the giving 
of coſts would. take off the evidunc of the proſecutor, 
that act of parliament which was deſigned to diſtoun- 
tenance the removing of ſuits by\certiarars, would give 
the greateſt encouragement to them that is poſfible. As 
to the diſtinction taken between the intereſt of the 
witneſs appearing on record, andi its appearance ſome 
other way, it is an irrational diſtinction, and a reſlexion 
on the wiſdom. of the law. Vid: Mod. Rep. vol. 10. 
a _ LOTT #171 


page 193. in a ee 1 8 54 . 
N | 5 | 64k & 4 14 e 4 
Hilary, 1 Geo» Reeves v. Symonds, at Niſi Prius. 
This was an action brought by Reeves for à quanti ty 
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is 
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of ſtockings ſold to Symonds, who in his defence. 
that it — e char bought he ſtockings, bi g 
fon, who ent them to France in the w' wig tra 
to prove this, he would have called his ing 1 
Parker, Chief Juſtice, fad, he: cannot be an ev:- 
dence, becauſe here is an advantage made by way of 
trade; and to whom this advantage ſhall acerue, de- 
pends intirely on this queſtion, who made this con- 
rat? And now one comes to ſwear; that he made the 
contraQ:himſelf; Arte 1 Sucuns n e 13 fn 105 ? 
The defendant's council argued he may be 1 Wit 
neſs, becauſe he will neither get nor loſe by the event 
of this cauſe ;; for hat is now gin in #uidence,” can. 
not be given in cuidlence in another action.. 
- Parker, Chief Juſtice. If an action be brought by 


ut, hi 


ſon that claims a right of cmmbn, or the fame title, be 
allowed to give evidences No, and yet it is certain 
that he can: neither get for loſe in that cauſe; for che 
event of that cauſe will no way determine his ri ht. 
But though he is not intereſted in that cauſe; he 125 : 
_ tereſted in the queſtion on which the cahſe depends; 

and that will be a bias on his mind. It is not is” 


ſwearing the thing to be true that gives him any ad- 


vantage; but it is the thing's being rue; and theilaw 


* 


judge, that it is not pro r to admit a man to 

— to be _ which it is plainly his intereſt 
ou £ * . ® % * +. &#* . 

hould be true. Vide. Mod Kep val, 10. dd T 
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he t is living.“ 


r not he exempted on A voyer dire, as the 
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h:the: ſtatutes, where forty | 


t for, felony, for ſtolen goods; and 
t the owner ; can prove the pro- | 


an vi- 


as ae — 7 ee 


 denge; thus Tec | 
; queatly thers is no ground far a new trial. Vide Stra. 
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from\the-obligors:making mention of this bond 
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id not ſu clay gef Where the witneſ 
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to have given an anſwer to it. Fide Stra. vol, 1. p, 61, 
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SurR e 11 Baſter, 4 Geo. Anonymous. "DONS 


7 Venen were not included. 
ut this being an act to | 


180 * 


NI r oO: * qT 7 ant W 
On a motion for à ne trial, the queſtion being, 
whether a particular matter offered in evidence was well, 
over-ruled by the judge? The court, ſaid, that if he 
had rejected that which was good evidence, it would be 
ground for anew; trial; but if the matter offered was 
not legal vidence, then the firſt verdict ought to Rand, 
And as to that, the fact was, that on an information 
in the natute of à gun warrants,. the proſecutor pro- 
duced in evidence a book, which appeared only to be 
minutes of ſome corporate acts ten years ago, all writ- 
ten by the proſecutor's cler: who was no officer of the 


corporation. And this being oppoſed by the other ſide, 
as being pever kept amongſt, or eſteemed as one of the 


corporation books, in which the entries were always 
made by the towu- elerk, and there being ſome ſuſpi- 
ciog that this book was not genuine, the judge, before 


he admitted it to be read, required an account where 
it had been kept ſor theſe: ten years, and whether any 
body had ſeen it before, concerning which the proſe- 
1 e ht by | cutar.not being able to give any evidence, he rejected it. 

a commoner for his right of common; ſhall another per- 


Per curiams Gorporation books are generally allowed 
to be given in evrdence, When they have been publiely 


kept as ſuch . and the entries made by the proper ofſi- 
cet; not hut the entries hy other per ſons may be good, 
he the town-clerk be ſick, or refuſes to attend, but 
then 

a bock wol ts it before 
often make people, when they produce deeds, give an 
account 
came d 


hat muſt be made appear. Whoever produces 
he delivers it in. We 


11 


en ey; have been kept, and . how. they 
r herefore we are of opinion this vi- 
Oi ered was, well over-ruled, and conſe- 
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Aefendants. were indicted, for that they being 
and tus others, overſeers in due man- 
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| — An inquiſi tion after death was 


a poor's rate. 
e Chief Juſtice, ' held, the profecutor ought to. | 


an appointment of the overſcers under the bands 
4 als of two Taft ievs, as the ſtatute 8 and he 


4 parol evidenite, becauſe he'ſaid-it be pro- 
133 Fe quoted the caſe of #ulougbby: v. 


295 tha he" night judge whether it was'a; ſufficient 


F. where à will entered in the fpiritun! 

5 edel ts de Yelivered out to the executor, was 

refuſed to de read, . . application and refuſal of the 
Ser” Ca way prov 


Vids Sins. vol 1. p. om. Ft 
; | 9 They 4 Geo, Baker v. le bie. i 
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ſuit, and his depoſſtien was read at the hearing. 
Pratt, Chief Juſtice, remembered the ſl in Salk. 


86. which * the 2 ON opal on a trial | | 
bur; and fo he reſuſed to eien en | ys r 
2 Stra. vol. 1. p. Wo: ATR OTIS 45 $1 | | | + Mighatimas, 5 G. 7 
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s non comper at — time of — 15 which was on 
the 29th, having ſhot himſelf on the 3ſt. 1 amon 
other eircumſtances, the coroner's inqueſt hic 
found him lunatie, was offered to be r „Which be 
ing oppoſed by the other ſide, the court delivered their 

nions as follows : © 

Parker, Chief Juſtice. The plaintiff in this cal is 
eebuting and the inqueſt for her advantage, ſince the 
1 eſtate is e by oo! © U and therefore 
hink it may be read againſt Lord Derby's 
caſe, an inqueſt after deat was allowed to be Free in 
evidence; if this is iy fr „it will have but very little 
weight, for it only finds him lunatic on the ziſt, 
which is no concii evidence that he was ſo on the 


29th. 
eee, J uſtice, como with the Chief Juſtice. 
Juſtice, This is a criminal matter, and ought” 
0” given in evidence on a civil proceeding. A 
verdict on 1 * indi ment of battery' cannot be read in 


in the nature of a civil proceeding, but this is crimi- 
nal, for it might induce a forfeiture of the goods, if he 
had been found ſelo de ſe. 

- Pratt, Juſtice, If a verdict i is given in wider, it 
mult be between the ſame parties; and therefore an 
indictment, which is at the ſuit of the Ki 95 
be read in an action, which is at the fuit-of my 
The wife is no witneſs here, as ſhe was before: t 
we ; ſo that this would be to give evidence againſt — | 

The reaſon: why an inquiſition after death may 
8 read i is, becauſe nk We. antiquity of bw or to Prove a a 


= to in | 
that nothing _ _ to de . that 1816 


tonne ue n. Vide da. vol. 4:9. 64 66. 2 


Hilary, 5 Ge Hit V. Walt, af 


Pratt; Chief Jultfce: The bare producing 1 this TY 
is 9 of the vetdict, without del 1 i 
of the final Judgiheit: i bechuſe i it may happeti 8 . 
judgment was; atrefted, or à new trial 1 * 5 
it · is good evidence that a trial was bac best 
ſame parties, ſo as to introduce an account 2 W oy | 
witneſs ſwore at that trial, who is ſince dead 

The queſtion" being, "Whether the leſſor of the plain- 
tiff yoo Abe at — 5 TO, 2 that laſt died ſciſed, to 


prove the pedigree, the Aging admitted a v ta- 
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ner N 14 veſuls to join with the overſeers | in þ= 


And the ſame in Sir Earl 
3s caſe: whetefore- the rr _—_ ware ö 
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i 0 Michaelma, 3 Geo. The King v Smith, 


Ree cqurt was moved #or a a rule on a juſtice of - 
| 64 reduce: an examination at à trial; and the churt 
do Ne Jo matter was adjourned. And-afterwards 
Prats, Chief Juſtice, delivered r the 


court as follows: 5 


Where things aber of themſdyes,- as eorpars- 


tion books, we make no rule ta produce them, but only 


nas but this examination-is: not evidence of i 
without. proving the hand writing of the party; and Bro 
it is of warrants and a//idavits, and theretore @ copy Y 
them is vs evidence; and me muſt have the . or 
nothing elſe concludes the party. Make —— 
9 2 = Ei I 
ial, givẽ t 4 
Lide Stra- _ . B. 1a. f wa _ 


At mur tif 


v4 81 Mes A. a 


A. having motſey of the. ploy in 1 h 
it t play,” The platftiff brings an-aQon ans he 
months on atm, ꝙ m. 


out 4 hi fore ir h e. ef 
Pratt, Chief Juſtice. Fhough 1 155 
efendant will not go the demand ny t 
embezzled by A. yet his apprehenſion, that che plain- 
tiff: will not trouble bim for it, is a bias on 12 * 
x wetneſs thinks himſelf intereſted in the 
25 oh rom, Jaw > is not, .yeth he ought rig 
n e was quoted th (cafe of Mu G man of 
ho owned himſelf to be under an nth 
though not à binding S engagement, to pay the coſts; 
20d Parker, 81 ultice, oh ſolemn debate, rejedted 
nce, an caſes 
— 2 7 „ it was done in this Fide 


0 1 5 2 the St, ns oy, 
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1 ings o as evidence an 

| inquion aken of hin ag lf, 8. whereby 

' found, Wy RS the gegeaſed tenant was ſeiſed in fee; and 
js it . 
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mauus ilſued, This was objected to by 


tried in the county of Jah, whereas the lands lay in 

Fs Kar og before Hat. 27 H. 8. which unted 

ales. to was byfare. no j and à mf trial. 

ut the courr 1 it to be read, aging; it was — 
5 — be Sep 1 2 cited IH wy v. Wiſe; where 

poſitions regular * Were abe 
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On an iſſue directed out of Gunar, one of the wit⸗ ; 2 t the party may have copies, which copies are e. | 
_ niſſes, after bis depoſitions were taken, bepame inte- 
reſted, and confeſſing it now on a ger. dire, he was 
rejected. Then it was deſired to. read his depoſitions 
as if he was dead; and a caſe was quoted, where in 
' Chancery a witneſs was made executor, and revived the 


duces H. as a. nf ee 0 2 1 ng Sos he be 1 
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E in tail, on which judgment was given, 
E. ee ſor the plaintiff, becauſe it was taken and 
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iren, and the drizinal tobe ntaduced. la Ants; Bir 
tr Delme s caſe, and Tyinith 4 Ges. Parminter's caſe, 

Eyre, Juſtice. In the:xaſe of | Marlborough the origi- 
nal was ordered to be ptoduced, but tben it was on 
| offdavit of anjerafurd nv nut nfo, eb 9909 
3 Forięſcus, uſtice. Tbis: poll is a public thing, like 
corporation baoks ; or. slie it} aal in nature: of the 
officer's own private memorandum. If the firſt, then. a 


copy thereof is as much as you can aſk, without ſome 


particular foundation, If it be-only of aprivate nature, 


then you cannot have ſo much as a copy: therefore 


the plaintiff took nothing by his motion. Vide Stra. 


rc bn off 1b 


vol. 1. p. 307. 1 | 
Trinity 6,Gzos T King v. Till. 


A canvitionafor deereftaling-was Jgd becauſe 
the ſame perſon was both informer and witneſs, and 
was intitled to à part of the penalty. ide Stra. vol. 1. 
p. 316. ai butt Un rn une en om 
man 
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The court was moved, that: the keeper of records 
and fines in the county of Monmouth might attend the 
trial at bar, with ſome of the original records, to an- 
ſwer an objection that had been made on a former trial, 
that all the records were worn out and obliterated. 

Per curiam. We 9 it: vou may haye a rule 
for copies. And though the officer cannot be ex- 
amined as to matter of record, yet he may give evidence 
to the condition of them in general, without prolong 
them, and that will anſwer your purpoſe as well. ide 
Stra. vol, ls Ho: SIO. © . 5 HO ann” 
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the plaintiff ſet hun aloe: 
Chief ſuſtice put this e 


"WA Hilary, 7 Geo. + The King v. Hall, vt F . 
wa 01 bas ng, mai 96] 
On an information for ee the doctrine of 
the Trinity, the 2witne/s for the crown, who produced 
the libel, ſwore that it was ſhewn to the defendant, 
who owned himſelf the author of that book; errors of 
the preſs, and ſome ſmall variations, excepted. The 
council for the defendant” objected, that this evidence 
would not intitle Mr. Attorney to read the book, be- 
cauſe the confeſſion was not abſolute, and therefore 
amounted to a 'denial that he was the author of that 
identical book. Hut Pratt, Chief Juſtice, allowed it 
to be read, ſaying, he would put it on the 5 t 
to ſhew that there were material variances. Jide Stra. 


: , * *4 fd $.4 7 
« + 1 +% x 
: $3 w 5-4 2 2 


111 1 4 * 


* * us | 15 115 
Tiyinin, 7 Ges. Buſby v. Grams. 


In this caſe, a perſon, who had ſold the inheritance. 
without wy covenant for good title or warranty, was 
allowed to 


Vide dra. vol. i. 
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In an action on the.caſe on a note, che plaintiff called 
one of the defendant's bail to prove the — writing; 
and whether he Was bound A evidence was — by 
tion. The Chief Juſtice ſaid, if be was a ſubſcribin 
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witneſs be would oblige him; but otherwiſe; he woul 
leave him * his liberty. Vide Stra. e 406, 


* 


* 2 , „ 4 1 W 4% . 
on ann 
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On a trial at bar; the q ſtion was, whether AJ. B. 
at the time he did a corpotate act, was an out- burgeſs 
or not. And to proye be was, the defendant, Who 
d rule fot copies of all the baoks and records: of the 
borough aforeſaid, produced a copy of a letter ff years 
old, and;found in one of the corporation c zwhert 


1414 . 


the court, refuſed to hear it read, becauſe not a cor- 
porate act within the rule, ſo that a copy Is not evi- 


dence, hut the original ought to be -produced, -Frde 


Lena. voll l. P. 1. 
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Mr. Zutterel,. were brought to the bar and arraigned, 
when they pleaded unt gu, ],. 
On the trial (which was at bar) the council for the 
King offered to give in evidence ſeveral declarations. 
made by the deceaſed on his death bed, whereby he 
charged the defendants with barbarouſly murdering 
him; and without much heſitation, the court permit- 
| ted that evidence, Whereon a clergyman, who attend- 
ed him, was called, and when that gentleman had 


finiſhed his evidence, the court called on the council to 


S & * 


| produce a paper that had been written from the mouth 


af the deceaſed, ſaying, it was better evidence than the 
memory of the witneſs z. whereon they informed the 
court, that they had not got the original, it being in 


to ſubeærna they found was in FVales, but the clergy: : 
0 f be had a copy of it, which he took for his 
| any ben before. he delivered in the original to 
the coroner, and he offered to {wear this to be a true 


i RW 1 e 


„% dre af oat ow? [3 bavint To 5 
| Whercon a debate aroſe, whether this copy was evi - 
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the firſt paper being only the writing of the witueſe, 
not ſigned by the examinant, this, which, he now 
produced, was as much an original as that. But the 

court refuſed to let it be read, unleſs they could hem 
that the original was loſt; whereas they might have had 


it to produce, if they had ſent after it in time. 


It was then objected by Pratt, Chief Juſtice, that 
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ed, for the firſt, ſecond, and third being all to the, 


ſame effect, are but one fact, of which the beſt vi- 


nion that they could not be let in to give any account 
of the firſt and third conference. | 


** 


But the other judges were of opinion they might, 
ſaying, they were three diſtinct facts, and there was no 
reaſon to exclude the evidence. as to the firſt and third 
declarations, merely becauſe they were lifabled to give 
an account of the ſecond; .____. 1. 
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on account; and in an action againſt C. B. was call. 
ed to prove the account, (ie amounting to payment.) 
And it was objected, that the contract being originally 


Chief Juſtice, ſaid, he would allow him to be wit. 
vol. 1. 30% 
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| b Hilary, 8 Ge. Denniſon v. Spurling. 14 5 FIR 
In an action brought by an infant, the wife of the 
Proebe in amy was called; and Pratt, Chief Juſtice, al- 
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| lowed her to be a good witneſi, Vids Stra. wyl. 1. page 
„„ =« 


in 1. B. was mentioned to be of another place: but 


nl 1.0 


|. -- The, defendants being indicted for the murder of 


| the cuſtody, of one of the Juſtices, whom, on attempting. 


' dence or not? Tbe council for the King in bat 


ſince the ritten evidence vas not produced, te whale | 
evidence of the deceaſed's declaration ought to be reject- 


dence was not produced; and therefore he was of opi- 
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| "'Thereon the witne/s was directed to repeat his evi 

dence, 1 We examination before the juſtices out o 
the caſe, which he did aceordingly. Vide Roym. vol. 

| r eee 8 

1. p. 449. OF, 9 

Te oh | wanton 8 2 fs Ding T 


| The caſe was, . ſells goods-to.B. and afterwards 
| C. deſires P. to pay 4. and promiſes to repay him: 
D. pays A. and afterwards B. allows the money to D. 


between 4. and B. B. was ſtill liable to A. and bo 
therefore ſwearing to diſcharge himſelf. But Pratt, 


neſs to pr ove the payment as a ſervant to C. Vide Stra. 


, 
= S *» 1 * . 
* 
g . « 
b : ' 


AV — . r Suni. Sade. 


On a motion for Jeans & to plead double, the court. 


dechredy''that on 1 amp; the defendant might 
ii wiulonte an unſuribus = becauſe it mak es 


2 which-he faid it would appeat, he had nn * 
_ in — — oc e N 0D 

ü never heard him, the mmbns m 
the eertiſicate, and refuſed to give him time. to * 
duce his accounts. But 8 — Juſtice, would - 

not let hich into this ine being of Opinion, bat 

- the certificate Was coticfulive.” Nee val, 4; 


8 void promiſe; but in the” caſe of a ect it 
— gooprn And on the triat the defendunt 
d te that idenet onthe ONES and the 
ae Was monfunes;” "Vide bir u. ual 5 mw | 
200 257 


* wh 4 a, 264 21232 Brigug, wo. „ = 915] 


8 1 adh it is Sebided f 1590 if ths 
bankrupt has within one year befofe Joſt -5 in one 
day at gaming, he ſhall not have his certificate, nor 
the ug] zligwance: and: off. an iflue. qut of Chakcery 
to try the point of . 2 e of the bankrupt 
was: Called to prove the g But Pnait, Chief 
Ju ſtige, would not allows . en 401theſs," becauſe 
e would be intitled to a ſhare he has the uſual allow - 
ance of the bankrupt, which if he has hot, by havin 


| forth; 1 the Yefendant'bad covered three ares of the 


P. 48. N 1 =P »Mähmmen⸗ 21e 0 TRE x5 


« HG zue > 183 HOY 260314 26 T6 Tar 3 2499 
woe Aa: 216 V] 


210% parit e, i, Halt . r. 


Sechs cee folly ſtdted Wr 1 of: his = 
under the head Error. 


"ley U A v Ba. 


— on the cue apathft\ the defendant, for dic 
turbing mg plaintiff in his common; whetein he 


1 
eas * 


MY ot, i. 


” wo” 


common field with hurdles, and had incloſed thre 
acres more, &c.. 


The geſendant pleaded, that the evllege- f MeV ne in 


ſarſeited on account of gaming, the dividend tot 
ee the: Wen 2 eg 18. 5 


b ST13 09 
Kathe 


** 
+ L444 


01S BIR. v1; 


Ag, bo Ehen v. 9. 
W ht 


{Thedefendant read obe f nds e 
the [trial of the eauſe, whop rviee of the uBprent, 


: 
9 5 
4 G * 


fun, be 001d hor swtend, but run the Wizard of for- 
feiting the 100 7; penalty: en, affiavie” of this, the 
court was moved for an hrtarbmônt; that they m tt 
not be put to bring this actibg on th ch a _— A 
they do it every day in Chancery, even f 
ingia maſter on his ſummons, And in the Fee 
— the court mad a rule to ew cdu. 


"ola this term the rule for the attach nent 15 
the ume „ ie appearing that't 


two: tn the 


non 


the county of Quford,. was ſeized in fee of the i 


made eaſe thereof to the defendant for 
be the defendant had right by preſcription to have 


the year and Hive urdies 
aid common as 


- it was difallowe 


in cher declaration mentiched, and E ſo 


„nd thi 


year, on ſuch d 
71 — 7775 nete po cit- 
tle there and a rig to 25 much of round on be 
would ketþ- the ſaid les fo fait 
torfaing andiſo juſtified" the neige Mp "after with 

hurdiesy: and: dhe ching three" ares,” with the burdls 
2 50 "and avers it ts'be dhe ſame'ttelpals;' 

And on a demurrer to this plea, it A „Mete 
that it was ill and repugnant, becauſe a er/in way laid 
in the college, au un gſtate for life in the #; but 
„ for it is good, e to each bis 


8 1900 700i I\\ 10 8 


fair on the ſaid: eommof every 


pf * 1 


v1 


== 4 
— J 
» 


„Wasn 
- 


La 


pena was not ſerved ti] afternoon. 0 O9. 7 
city; to uttond the ſirting that day in Mc Mich | (Ib was further objected, that the defendagt tadjuſh- 
eee, en arora: lt veer 
* a Ul 4 
fairs ſuch order, that their attendance dale ure" lanec for a diſturbande in /ix actes, the defending 
may bei of av little 1 to thetfifelbes Ag 1 dle. 50 * had oni yij uſtiſied in three" acres; which the court held 
Hur Stra vol. 1 5. * o beſs fault incurableg and the rather becauſe this 
bed oven e 962 eee . be Ic abt i ing an action on tae c for diſturbing the/plainti 
, bel ee P th; = 1 git 
4rd) i Wy e gener. ue, an e given this 
-Prittr; Chief Juſtice, allowed the vile neren. esel en in aui,νj id n Xp. wok. 8. 
chi me Me eln ede for nurſibg a child, p. 12 W 5 0 ein i © ‚ 
was gobd evidence t the buſba d; tu deing | 913 ni 69445991 1 20; : 
I Canes * by the worn ent, Pide Ara. 7 rinitys 90. Pay: Mr # whe 1 ater 
of Xu wed) tt ana ' The defendant in an aMion-affighed. fot ror, that 
| , Trinity, 800 f 25 zn v. . I |} the plaintiff died ENT, jud 3 55 | rove it be 
A affidavit that the ori ginal' awätd . plot by. 2 & v6 Ok pla no, PIP Ws wh 
comitig”up in the BY; ala Wy h Was rob ed ; the ee h 7 [3 | FM hal 
court 8 4 wy Via Ira, 4 ru & was 4 505 9 1 70 ys (123-16 107 1 4 CT oh 
granted dr an attaf ment 11 oh. 1 b $26 ei 4 6 ei 11 
e oa, 71 vendor Ving ep, WE 4 l. AY 
15 wy a . - Or a'tifal af Ja 3701 ahi # ain efted o T X 
une; # Gu: a v. Dat 8 0 ery he gon ion 1 7 25 Beth her Mi. mt” 
The plaintiff called 2282 who was ſet afide on an ö ond ut "ibs. eat im "I Wl, £9, fed lady 5 
* 3 7 d = eg. 3 Je hats for 1 | P;\the mother ardjan 114 e nes before 
efendant thought fit to call him, and then the plainti ſuch a da e bis birth day; Wie 1 ret: 
oppoſed his 'beinglexamined? But Prum, Chief Jul. | ö 1 <= ee 
| ee ae wt '{woj oft = is 4 ehe '' | Wy * to the ſame purpoſe, ſhe Wh 15 
ba @ better or the "defendant, though he is On the rial ie Was proved on the” plaintiff's fide 
not! 8.” be e en anew ting: — e ; vol. ON | that on the de oth, of Rep Pg «> big moman her 
NY Ne 1 * 115 — [a1 the wh j s cor net 5 he 
Ci + 55 Lid n 00.08 : 
benen 8c Aach; v. This N. 8 ee to e is) e Y: an Ae WW 
436.4 {ſhe was married to Mr abb 5727 ars before 
| [Tp ho genie ing vein F 825 8 ; 2 and ** 1 2 keep the os 85 * 
Shave r _ ol ] 
agents before them, and if it appears there is an ie was oppoſe? 8 the 8 or hp Wet 
money due from one to the other, the com :foners 41 aft 'herfelf; i, 1 1 ore 
are to give, hs. 4 va certificate, and? —— main- on or Tod Jointufe, yet 
e ee ee || <rngd SS 22 21 125 
an&the-defehdant oifore®yiruidance his accounts," by eee read 1 1 
VN N * IP”. * W vi 1 . | N | 5 N RR vo 491 \ * 4.5 92 55 
4 1 "FR 2 
1 | F 


3 Wit We, 


13 da A 


doom tw 11053 907 and 1x20 


4 Then they: offer o. lie Aer nee fide | ſiges f r 


evidence, but chat was likewiſe denied, | 
tual court cannot be | 
18 in | 


coart in 

2uſe what was done in the 

| evidencs* at common lawsz x rpm the title of lands i 
Atte £4 16 599 IOW 71 235 : £473 


8 gave a verdiat for the oy Vide 


Mob Rvp. vol. 8. p. 180. S 2561 ; F s 


 Midhaelmas, 9 Gm B ur vn gen 15 


On an Mee direQed out of Chatter to try the ali- 
dity of Sir Thomas Duvall's will, at the t trial It 1 — 
eil for the plaintiff objeded againſt a witneſs p fg duced | 
by the defendant to prove that the reftator | 100 not | |: 
5 mentit, uin. that he was intereſted * the f it Cceſs | | 
of the cauſe: to which it was Unſwered, "that. the i 
were buttwo'ways of excepting againſt a witneſs, El 
as to bis odthz-or'by+ proving that he was'a 
rſon; and this muſt 
hen if there ſhould be any doubt, whether the words 


n the will were dy: 
5 to de tech int gp apts which makes 


Nat) 


* # 


the will 


| copbiente Ws þ 7 od,,ſenſe-; the plaintiff 
had judgment. 5 A Aha. Reps vob 8. p. 00. 58 | 
1 now 151 I 1 * nns 0 1 39 F<} 


* Michaelmas, 9 C. e lunes hat Fa * 


$ 3; WF» 5245 


the pla ntiff in a caule,which;was: tried at the ſittinęs 4 
a Fl term. in Migdleſex,, and was threes times 
9 e 2 05 9 app 


es |wherefore an aþplioatidn | 
N mad oO. court, 


rom the plaintiff for an 5c. | 
uk Mite cad ton bit 1 
4 wy now his council s-cauſe, nas doaducecun 
affidavit of Ridings, that he did attend at the trial; and 
Was rea 0 5 Hives udence, but came too late; aftet he 
was C2 at he could give no other me 
than ,was "NT by ons of the witheſſes-who wasilwaty, | 
and that 8 ading his abſence, the plaintiff had 
a verdict and 90 l. damages. 209 1999 
As 0 — it was anſwered for the plaintiff, . 
the defendants were acquitted, whats _ in- 
Abe . to ah 25 coſts. oawwortib : 
Lord Hardwicke, I do, not ſes any teaſom in this 
"aſe to, r by this extraordinary way ofatrach- 


| 
| 
ul 
? 


ment, for the ancient and ordinary remedy is by action 
an be / t. 11385 if ou ak yourſelves wronged, 
®, purſue. The. rule was diſcharged. Vide 

Wy « Lord Hardwicke, 5. 180. 1949 


T3 . 
* 12 


IF * bak ILY) % 3&+4 {14 H LW 19] 


+» | o Michceimar, 9 Geo, - Thi King v. Lip, | 


\The And being indicded for b: 45 age ene 
Mr. D' Oyley depoſed, that ſome papers in a bundle, 
were as he "believed f the priſoner's hand writing; 
for that he, this witnz)s was acquainted with his band, 
he being bis clerk. about faurteen years ſince, and that be 
had receiyed a letter from the priſoner about five years 
paſt, which, he believed was written. by him. - 
Th hen nt papers: were produced- to be read, which 
was oppoſed by the council for the priſoner, becauſe 
ſimilitude of hands was ne  Widences and ſome caſes 
were cited to prove that matter. 
But this was over- ruled by the +qurt,. who were of 
opinion, rhat if theſe e were not 8 by the 


priſoner, et 1 5 found in who cuſtod ey,ought 
to be:read ;. and ſo it was reſolved i in n 
caſe. Vide Med. Rep Rep. vol, 8, p. 39. 

1 4% 118-2 ent ST 142: $34 3% 14 $3) 3010 


10 koi, 10 Geo. Stevenſon v- . | : 
E D209 1 TE, 155 
Ses Ms” 06h fully Alted | nag ; 10 of this W 
under the head Elections. ve wee ork, | 


3 


PRYY POE ODE 


Danity; f 10 7 . The iat v, Smart. 


On 
g 9. SAP, A n to try ãtast the next 
which ne could not do ee the jodiſ- 


ih, af. (ome zuin and.; this i the _ 
1 —— e it . vedito — — — 


reating 
of the — 9 which was granted = 


ayment of | : 
ffs, and Fatering into a rule to try it at the next al- 


% - 


be done on the oth p ate. | 
with iſſues or. without iſſue, it 


9885 2 0 was « ſubgnaed Rau 50 2 verry of | 


* 


|; voids + 
W-. 2dly. This facylty drake not ſubſcribed = regiltered 


—— 22 


cartigrari to remove an iadictment, the def n- | 


; N „„ 
N N Met e aly 459 


2 ſinoe the proſecutor od get 
reat of. the reragui zance, --% now he 


4 


nothing b ney 
ee Vid. 22 bg. 28 


e TOs; Th e 


; Diih. 10 Geo, Serk en Searle v. . 


See this caſe fully . in page 244 of this work, 
under the head Bond.. ad 11 ee 


ini, 10 be. ke. Ae. 
' The" defendant Was indifted” for tearing a note, 


FF N 


kf; 


e fe promiſed to; pay to A. B. fo Much money, 
A. B. was produced as' Lene fs, and it was Ph 0 objeRted, 
"that it Was N 


earing to ſet up his own demand, becauſe 
if the defendant was convicted, the court wo Id oblige 
him to ive a new note. But Forteſeue and Raymond, 
= ſting yet her to give 8 2 Vi ide Ties 


mY 15. 805 241 $54 5 SR 11. $33 V's * 
Trinity, 10 . Dal v. e 


In an action fer beating his ſervant, whereby he Ig 
his n an pon for and Raymond, Juſtices, wy 0 
. vant to be 4 titmeſes\ Vide de Strange, wats bs nu 395- 
=> Bevad ff 01 vice 1 
ee Trinity, 10 Geo. The King v. Peg 
Shs | «1; 2 Wunns 63 t RE; KW. 3:04 j i} 
The Pe rg pg being proſecute: for oppreſſing an 
honeſt man, under colour of a warrant of the Chief 
Juſtice, was ordered to > on, interrogatories ; and 
on his examination he forſwore himſelt, and was in- 
\ died; and; convidted of perjury and now he moved 
to ſet aſide the (aid conviction, it appearing on Mida- 
vit, he chuld not be ready to make any detence at the 
trial and on this motion the verdict was ſet; alide, on 
> Anh At of coſſs, and entering into a o__ to try it 
forthwith. Vide Rayme vol. 8. p. Pos | 


; 97 11 Gt. The E ve The Biba of Gere 


Error. 


n 


. 1 N ir 82 5 4 $: 3 12 


6 On whey droge of a Nene a mee i pede 
- brought in the County Palatine of Lantaſter againſt the 
Biſbop of Cheſter, for refuſing to admit one Peploe to 
the wWardenſbip of Manche r College, on the preſenta- 
tion of the: OP. 1 2 

The Biſhop plc aded, thathe claimed nothing but as 
ordinary, and ſet forth, that this College was founded 
dy Car. 2. Who appointed a warden thereof, and that 
all ſucceſſive wardens ſhould be batchelors of divinity 3 
and that the ſaid Peploe was not a batchelor of divinity z 
therefore he: (the, iſnop) could not admit him to be 
warden. And on iflue joined, whether he was a batche- 
lor of divinity or nut, the cauſe was tried, and evidence 
was, givenz that the Archbiſhop: of Canterbury. had grant- 
ed a taculty or degree of batchelor of divinity to the 
ſaid Peplir 3n/tanter, which faculties were grantable by | 
the Archbi/bop.of Canterbury for the time being, by cuſ- 
tom and uſage immemorial, and this was OO to 
them by 28 H. % „ 

The council for the . a a bill af 00 er- 
"coptiony to this evidence; +which was over- ruled below: 
and thereon a verdict was found for the King: and 
now the defendant brought a writ of error, and aſſign- | 
. theſe errors following: 

Fe. It did not appear that this faculty Was Satnides, 

or that the duty was paid at the time it was, enrolled 

in Chancery, as it ougbt to be by virtue of Hat. 9 W. 
«411 thajeforns it not r Hampes when enrolled, it is 


187. 141 Th . 


. 


by the Archbiſhop's clerk of the faculties, as required 


by the ſaig at. 25 H. 
3dly. That it was not t ſobferibed and enrolled by the 
Kings clerk of the faculties: in Chuncery as it ought, 
becauſe ie is empowered by che ſtatute to tender an 
oath to the perſon who hath obtained it, which —_ 
was made to teſtrain the extravagant grants of the Po 
in thoſe days z and therefore ſhould be fully and ſtrict- 
Ve by the cleria themſelves, and not by their 
Utyreleek s. ven 49 
tetheſechbjections were aver-culed, and the. < judg- 
ment Was afirmed. Vid Med, 22385 vol, 8, p. 7 
ws 


8 


8 
& 2 4. Trinity, 11 Geo. The King. V, Fletcher. 
Tuo perſons were indicted fot an dſſfault, one ſub- 

mitted, and was ſined 19, and paid it: the othet plead- 
cd not guilty, and on the trial, Raymond; Chief Juſtice, 
allowed him to call the other defendant, the matter re- 
ee at an end as to him. Hide Stra. vol. 1. page 
933. | „„ | 


"© 


: 
: 7 I GW * 
3 F . 


Trinity, 11 Ges. Bourne v. Turner. 


The court was moved on affidavit that the tenant in 


. oſſeſſion was a material. witneſs for the landlord, that 


therefore the landlord might be made a defendant in 
the room of the tenant in poſſeſſio . 
The council on the other ſide inſiſted, that it was 
ne vet done, and that it would not make him a witneſs 
when done. „ . 
Pier cus iam. He is liable for the meſne profits. The 
declaration is regularly delivered to the defendant in 
poſſeſſion. It was never done in this court. Vide 


Stra. vol. 1. p. 632. 


3 Trinity, 11 Geo, Shank, qui tam v. P ayne. "# 


In an aQion on the /atute of uſury, Holt, Chief Juſ- 
tice, refuſed to let the party to the contract be a wit- 


neſs to prove the re- payment of the money, becauſe | 


till that was proved he was no witneſs at all · Vide 
Stra. vol. 1. p. 633. | n 90 d wa T1]. 


Trinity, 11 Geo. The King v. Axire. 


On an indictment againſt the huſband for an aſſault 
en the wife, Raymond, Chief Juſtice, ' allowed her to 
be a good witneſs for the King; and cited Lord Aud- 

« tey's caſe, in the State Trials. Vide Stra. vol, 1. p. 633. | 


Trinity, 11 Geo.” "Philips v. NU. 


In an aQion on the caſe for words ſpoken of the 
plaintiff, the court held, that where a treſpaſs is with a 2 
whereby, &c. whatever comes under the per quod 
muſt be proved, otherwiſe the plaintiff cannot have a 

. verdict, becauſe that is the gi of the action. Yide 
Iod. Rep. vole 8. p. 372. : 

Mlicbaelmas, 11 Geo. Sir Jobn Walrand v. Facob 

s F444 Senior Henricus Van Moſes. | 


See this caſe fully ſtated in | page 170 of this work, 
under the head Bail. | TRE | 


| | Michaelmas, 11 Geo. Anonymous. 


On a motion made by the plaintiff to examine 1wit- 
neſſes at a judge's chamber, they being mariners, and 
now going to ſea on a long voyage, it was oppoſed 

on the other ſide, becauſe this would be to deprive the 
party of the benefit of this evidence by croſs-examining 
them at the trial; it is true, ſnch motions have been 
made where the defendant would put off a trial, or 
where he defires ſome other favour of the court; but 
here it is in the power of the plaintiff to bring on the 
trial when he pleaſes ; and the defendant cannot bring 
it on but by proviſo, and then this motion might be 

roper. r e 

Fo 5 This motion would have been granted, if the defſen- 
dant had agreed to it; or if he had deſired any favour 
ot the court, it ſhould not be granted, unleſs he would 

admit the plaintiff to examine his wuitneſſes; but that 
not being the caſe, the plaintiff took nothing by this 
motion. Vide Mod. Rep. vol. 8. p. 326. 


Hilary, 12 Geo, Price v. Browns | 


Payment after the day, and before bringing the 
action, was pleaded to be a payment of the princi- 
pal and all intereſt then due: on evidence it appeared a 
groſs ſum was paid, which on computation did not 
amount to the full intereſt, but it was ſworn that the 

plaintiff accepted it in full, It was objected, that they 
ought to prove it, as they had pleaded; but the Chief 


3 | | ; Evidence. 
N 


$4 . 1 4 | \ | 5 
| verdict. And the next term the court was moved on 


1 


vol. 1. p. 691. 


Ga wx 5 1 $ ET | $ * 4 ; 5 4 » £ #/ : | 5 * 30 "I 
| > © "Buffer, 12 C. TW Et v, Gadd 23 6 
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But at the ſame 


| before Raymond, Chief Juſtice, the fame objeRion was 
now taken, viz., that the girl being now bit /#1 


which concerned life, this objection might de allo 


Juſtice thought it well enough, on which there was a | 
VU... , ¾˙ , 
| GL s 


_ afianvits of the falliry of the defence," and that nd de- 
fence was expected, and therefore they were hot ready 
to contradict the ſinglè tuitneſe, who ſwore to the pay- 
ment of the money. But the court would not grant a 
new trial, ſaying, it would be of dangerous gone 
quence . to ſuffer people to ſet up ar evidence 


after they knew what was ſworn: belore. Vide. Sire, 


EET IR” won bA * +} 82 Wld ar | 
Hilary, 12 Ge. : Chambers v. Robinſon; _ 
CCC DTI ul T5. 
In an action for a malicious ' proſecutiati of an india. 
1 ment for perjury, Raymond, Chie Juſtice, allowed the 
plaintiff to give in vidence an advertiſement put in the 
papers by the defendant, of the finding the indi 
with other ſcandalous matter, though an information 
had been granted for it as à libel, not (as he ſaid) that 
the jury were to conſider it in damages, but only a8 a 

circumſtance of malice.  Yide Stra. dal. 1. p. G. 


1073) SYINE en 


fl "i. © 
* FL 1 2 1 
pig FEE 1 2 


* 


Tbͤbe defendant was indicted the laſt ſumitet afMizes 
at King lon, for à rap on the body of ' a child, then 
I 2 | _ woe E Chief Baron Gil- 
ert retuled to admit the child as an evidence-apai 

him, he was acquitted. t f N _ 

ut at aſfizes" an indictment was foun 
againſt-him for an aſſault with an intent to thviſh't 
ſaid child, and this indictment coming now to be tried 


years of age, could not be a witneſt: rhe council inlifi- 
ing, that it had formerly been held, that none under 
twelve years of age eould be admitted to be 4 witneſs. 
On the other ſide it was aid, that in capital caſes, 


| ; of miſdemeanor. only, as this was, 
ſuch a witneſs might be admitted: the council inſiſted, 
_ the objection went only to the credit of the ul. 
WA D 1 op ve A - $1.48 94-369 GEN 
Raymond, Chief Juſtice, held, that there was no 
difference betwixt capital offences and leſſer offences, 
in this reſpect. And that a perſon WhO could not be 
a witneſs in the one caſe, could not in the other, 
he reaſon why the law prohibits the eilen of a 
child fo young is, beeauſe the child cannot be-preſum- 
ed to diſtinguiſh betwixt right and wrong: 'nio'perſon 
has ever been admitted. as a witneſs under the age of 
nine years, and very ſeldom under ten. And in the 
preſent caie, the child was refuſed to be a witneſs : 
there not being evidence ſufficient without her, the de- 
tendant was acquitted. Vide 8tras vil 2. p. 20% 1 


Trinity, 12 Geo. Hill v, Bateman et al.,. 


g 18 5 | 
The defendant Bateman being a juſtice of peace, had 
convicted the plaintiff for deſtroying game, and though 
(as it was proved) the plaintiff had effect of his 
own, which might have been diſtrained, ſufficient 
to anſwer the penalty be had incurred, yet the de- 
fendant ſent him immediately to Bridewell, without en- 
deavouring to levy the penalty on his goods: and an 
action of treſpaſs and falſe impriſonment being brought 
againſt' Bateman for this' commitment, the Chief uſ- 
tice was of opinion that this action will lay. 
And it was agreed, that where actions of this kind 
are brought againſt juſtices of peace, they are obliged 
to ſhew the regularity of their convictions; and the in- 
formations, &c. laid before them, on which cheir con- 
victions are grounded, muſt be produced and proved in 


4 


court. Fide Stra. vol. p. 711 . : 
8 N $1,941 eee 


Michaelmas, 12 Geo. The Duke o San 3 | 
ye Th Db 

In this caſe an admiffion under the hand of the Rew- 
ard, though above forty years old, was rejected in cui- 
dence, 9 . 2 yy rove the Beads none: 
writing. ' See this caſe fully ſtated in page 329 af th 
work, unde? the ber CR ee e, 
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The plaintiffs were gh ab and one 8..their.ap- 


prentice, over- paid a billio 4 


4 
Wan was objedted, that unleſs the money was re- 
covered back from the defendant, S. would be anſwer- 
able to the plaintiff. But the | Chief Juſtice ſaid, he 


did it en the neceſſity of the thing, an it would be of 


iſchievous Conſequence, if in tranſactions of this na- 
— a goldſmith's ſervant ſhould not be  a'witneſs : 
thereſore the . plaintiffs recovered the 104. Vide Stra. 
vol. 1. 5. % HTO 26 7h ER 


and As ee, brought 
he money had and received to the plaintiff's uſe, 
0% | Ghief Juſtice, allowed S. to be a witneſs 3 


Michaelmas, 12 Geo. The King v. Fox.” TOY 


On an inditment for an afſarlt, it was proved, that 
the proſecutor had laid a n that he would con- 
vid the defendant. And the Chief Juſtice held him to 
be a good witneſs for the King, though it might affect 
his credit. Vide Stra. vol. 8. p. 652. 


Michaelmas, 12 Geo. Powell v. Herd. 


See this caſe fully-ſtated in page 336 of this work, 
under the head Damages. 55 


Michaelmas, 13 Geo. The King v. Recks. 


An information in the nature of a quo warrants, was 
filed againſt the defendant, to ſhew by what authority 


he claimed and exerciſed the office of a burgeſs of the 


borough of Chri/t-Church, Twineham, in the county of 
S::thampton, from the 19th day of December 1721, to 
the time of exhibiting the information. On the trial 
at bar, an admittance of the defendant to his freedom, 
written tt months after the time, and not. ſigned, 
Oc. was refuſed to be admitted in evidence. Vide Raym. 
vol. 2. p. 1445. e 125 8 


Michaelmas, 13 Geo. Batſon et al, v. Ger. KY 


In an action for a falſe return to a mandamus to 


ſwear the plaintiff into the office of churchwarden, the 
pam Et out, that he was elected, and preſented 


imſelf to be ſworn, but was refuſed ; and that he was | 


not elected was returned. 


* 


The Chief Juſtice held, that by law there may be a 


ſele& veſtry, and that in this caſe the plaintiff need not 


prove the preſenting himſelf to be ſworn, becauſe that 


is but a circumſtance, and not to the point of the truth 
or falſity of the return. Yrde Stra. vol. 2. p. 728, 


Michaelmas, 13 Gee» Murray v. Thornhill 


The-court refuſed to make a rule on the EH - India 
Company to inſpect their private books relating to the 


717. 


Michaelmas, 13 Geo» The King v. Rhodes. 


appointment of their ſervants. Vide Stra. vol. 2. page 


* 
5 474 9 
* * 


The .dafendant mas i de forging's dero 


attorney, whereby he transferred Mr. Meyſbam's ftock ; 
and Forteſcue, Juſtice, refuſed to let bam be a wit- 


15. Vide Stra. Vol. 2. Pp. 728. N 
Num, 1 c. 2." Wilſon v. Pale: 


In an ation of trouer, the deſendant was charged | 


with his confeſſion in a depoſition taken before the 1 TO _ Hilary, 4 Ges. Tord Ferrers v. Shirley, 


commiſſionets of bankruptcy: 


Raymond, Chief Juſtice, refuſed.to Jet the defealant | 


wy any parol euidente to explain it, Vide Stra. vol. 2. 
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Tr was held, that no releaſe could make the bankrupt | 


a witneſs to prove his own 
Strange, vol. 2. p. 829, 


of bankruptcy. Vid 
fo DT nag 
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vol. 2 p. 833. | 
©: Trinity, 2 Geo, Whatt ve Winkworth. © 


An attachment was granted againſt Rolfe: Bayley, an 
attorney, for not attending at the affizes on a ſubparna 
and tender of his charges, whereby the plaintiff was 
1 non=-ſuited, Vide Strange, vol, 2. p. 810. | 


Michaelmas, 3 Geo. 2. 7 Widow, v. Bambridge and 
ST ee eee ee 


See this caſe full ſtated in , 81 4 N 
under the head Appeal. Ta. i 4 Yor on 1 


FEC 
Raymond, Chief Juſtice. The plaintiff in this caſe. 


having declared on a note of a ſpecial date, cannot give 
in evidence a note bearing a 


he having brought the action as execut 2 Ny Id 


. Hilary, 4 Geo. 2, | King v. Morrice. 


In an action on the 4ſ, the plaintiff declared 

he brought an action of debt — one K 
court, and obtained judgment for 200 J. that thereon 
he ſued out a ff. fa. againſt the effects of the faid E. 
and that on the delivery of the ſaid execution, the 
ſheriff of Middleſex made out his warrant to the 
defendant, being high bailiff of . minſter 


manding him, ** That he cauſe to be levied of the 


„ 300ds and chattles of the ſaid H. 2004, Which the 
8 aforeſaid King has recoveted, as it is ſaid againſt 
the aforeſaid H. to ſatisfy, &c.” That the ſaid 


tion to have iſlued thereon, viz. t f. ſa. muſt be un- 
derſtood to be in purſuance of it: ſo that by reference 


to that, the words again/? H. muſt be ſupplied: 
the pgſtea was delivered to the plaintiff. Vale Fi 
Ws 5 Ae : * n * ; 


. Gibbons, p. 198. Et 4p I 


On a feigned iſſue out of Chancery, directed to be 
tried at har, Whether a deed pretended to have been 
executed by Robert Earl Ferrers, in the year 1683, was 
his'deed or not. Several toitneſſet were called to Wear 
to the hand-writing of the fühſcribing witneſſes, nor 

dead; and among others, one J. J. who would hav 

Was to the deed as a witneſs, becauſe he had 
ral letters wrote by J. C. whereon he was aſked whe- 


| ſwore to the hand-writing of one” J. C. whole name 
fern feve- b 

ther he had ever ſeen the ſaid J. C. write, to which he 

by e N anſwered 


\ 


Fat wg 461 

I Jobn Mard of Hackney (who had been convicted of 
forgery) was a ſubſeribing witneſs to à bond, and on 
produeing the record of his conviction, the plaintiff 
was allowed to prove his hand as if dead. Vide Itrunge, 


r different date; and hereon 
the plaintiff had leaye to diſcontinue, without coſts, 
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- — — — — — ———— — — 
— — — = = ine wr rn ne rd — —— = = 
SU a. ee fo EE — 4 


3 
1 [2 


1 


| 
. 
7 
f 
; 
4 


' «XY 


Whom the letters were wrote for the rent of a part of 
the eſtate of the late Earl Robert Ferrers; which his 


ſaid maſter. held, informed him that they were the let- q 


ters of J. C. Lord Ferrers's ſteward, ho was the per- 


ſon pretended to have atteſted the deed in queſtion. 


Hereon it was objected to his teſtimony, becauſe he 


could not ſay with any certainty whether or no the 
writer of the letters was the ſame perſon that atteſted 


the deed; for that 7. C. who was ſuppoſed” to write 


the lettets, might get ſome other perſon to write thoſe 


very letters for him ; and the council N 15 — 
e hand- 


all caſes, where a witneſs would ſwear to 
writing, he muſt be able to ſay, that he ſaw ſuch per- 


| ſon write; . therefore the court rejected the faid F. 


becaufe he could not aſcertain the identity of the per- 
ſons | . 

Raymond, Chief Juſtices ſaid, that it is not neceſſary 
in all caſes that the witne/s has ſeen the perſon write, 
to whoſe hand he ſwears; for where there has been a 
fixed correſpondence by letters, and that it can be 
made out that the party writing ſuch letters is the ſame 


man that atteſted a deed, that will intitle a witneſs to- 


ſwear to that perſon's hand, tho? he never ſaw him 
write, ; * | - | | TY, E 
It was further objected to the ſaid witne/s, that he 
ſnould produce the letters, that the court and the jury 
might be able to judge of the reſemblance between the 
hand- writing to the letters, and that to the deed: but 
this was over - ruled by the court,” becauſe the witneſs 


might have acquired a knowledge of C. 's character, by 


having ſeen ſeveral letters wrote by him. 


Againſt the deed one F. N. was produced, Who ſwore ; 
that he wrote the body of the deed in diſpute in 1720, 


by the direction of the late Earl Waßbington Fer- 
rers. To deſtroy whoſe evidence, the council on the 
other ſide would have read a bill preferred in egufty by 
the now defendants againſt the ſaid Earl Maſbington in 
1719, by which it would appear, the deed now in 
ueſtion was then in being; and likewiſe the anſwer 
of the ſaid Earl to the ſaid bill, put in om the r7th day 
of September 1720, which was ſome months before the 
time on which the ſaid J. N. ſwore he ingroſſed the 
ſaid deed. . But the court would not ſuffer the ſaid bill 
and anſwer to be read. Hide Fitz-Gibbons, p. 195. 


Michaelmas, 6 Geo, 2. Lewis v. Fog. 


In an aQtiog by the maſter for the defendant's dog's 
biting his apprentice, whereby he loft his ſervice, 

Raymond, Chief Juſtice, allowed the apprentice to be 
a witneſs, Vide Stra. vol. 2. p. 944. n : 


© Michaelmas, 7 Geo. 2. Ruding v. Newell. | 


In an action brought for a falſe return to a mandamus, 
the queſtion was, whether the office of tegiſter to the 
Archdeacon, had been uſually granted for three lives. 
And in order to prove the uſage, it was offered to be 


iven in evidence, that other Archdeacons in the ſame 
Aoceſe, had made grants for three lives, as the plain- 


tiff's grant was. But the Chief Juſtice refuſed to ad- 
mit this evidence, and compared it to the caſe of cuſ- 
tomary manors, where the cuſtoms of other manors 
are never allowed, except in the north of England, 
where they are conſidered as border laws, and an ev:- 
dence of the law of the country. Vide Strange, vol. 2. 


, 


p. 957. 


Micbaelmas, 7 Geos 2. Wariner v. Gil. 


After the fire of Landon, power was given to the 
city to ſet out the public markets, which was done in 


a very accurate manner, and entered in their books. 


An eiectment was brought by the leſſee of one of the 


markets, wherein the boundaries were in queſtion. 
And it was moved on bebalf of the plaintiff to bave 


liberty to inſpect the books, and take copies; which 
. was granted ; and the coutt compared it to the caſe of 
Rolls, which are not conſidered; as the evi- 
dence of the Lord, but in the nature of . public books, 
e tenant as well as of the Lord. 


the Court of 


for the benefit of t. 
Vide Strange, bol. 2. p. S. 
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| he is; he cannot be a witneſs; for he can never be 


| under the head 1 


4 . o 
55 2 1 * — ; : 
, # * A ; . ; 
\ Evidence; 2 


anſwered, that he never had, nor ever ſaw the perſon || 
who wrote the ſaid letters; but that his maſter, to 


- 
- 


1 


of perſons intereſted, the rollt being the common en 
' dence, which of neceſſity muſt be kept in ſome one 


1 


| 


. VER * ter of Namptiuich; it was moved on be. 
books, and take a copy of his deputation. 


always been denied as ſtrangers. In the caſe of 


concerns the party himſelf. And as to the cuſſom. 
I houſe, they are really-the.merchants books fos that pur. 
| pole, F 
therefore not neceſſary for the plaintiff to prove: and 


* 


a” 


„ 8Gze. 2. Criiu qui tam v. Satnitders, 


On an action brought againſt the defendant on flag, . 
I Ann, c. 10. ect. 44. for intermeddling in elections, 


the plaintiff, for liberty to inſpect the Poft-office 

Fer curiam. Inſpeciing court-rolls was the origin? 
of theſe motions; but then it was confined to the cafe 
band. But lords and tenants of different manors hae 


public companies, it is reſtrained to the entry Which 


The conſtitution of the officer is private, and 


againſt the detendant his ating will be ſufficient. 
he plaintiff took nothing by his motion, Fide Sa. 


| Vol, 2. 5. 1005, 


Trinity, 8 Ges. 2. Callet ve Fennis, 
See this caſe fully ſtated in page 172, of this work, 


 Michaelmas, 8 Geo. 2. The King v. Reading. 


See this caſe fully ſtated iir page 223 of this work, 
under the head Baſtarde. 5 No Ws 


Hilary, 9 Geo. 2. Hopkins v. Neale and another. 4 


The plaintiff, an infant, ſeventeen years of age. being 
riding on horſeback — her od que i 
by the defendants, and therefore ſues them by one. 
Mriglu her next friend; and her father being called 
on as 4.witneſs for her, was objeRed to, he owning 
that the ſuit was carried on at his expence. | 


Lord Hardwicke. It is no crime in the father to 
be at the, expence of a fuit for his child; but ſince 


reimburſed without the plaintiff recovers; becauſe - 
ſhe deing an 7yfant, is not bound, if ſhe. ſhould 
promiſe to pay at all events: and if ſhe has no pro- 
perty, ſhe might be admitted in forma pauperis, for 
the /tatute only requires an oath that the perſon hag 
no property. Vide Caſes Temp. Lord Hardw, p. 202. 


Eahir, 9 Gere 2. Hill ve Fleming. \ 
In an adion of aſſault, one A. was joined in the /imul 


cum, and was offered to be examined for the defendant, 
but was objected to by the plaintiff, becauſe he had kept 
out of the way after being ſerved with the procels, 
but. the plaintiff could not ſhew he had been ſerved, 
and ſo he was examined at the fittings after term in 


Londom. Vide Caſes Temp. Lord Hardwicke, p. 266. 


Eaſier, 9 Gee. 2. The King v. Nunez. _ 


On the trial of an indictment for perjury, committed 


in an anſwer in the Exchequer," the caſe made by the 
plaintiff was, that ſhe gave the defendant a note for 
twenty guineas, which he promiſed not to put in ſuit 


| againft her, but to take it of a debtor of the plaintiff's; 


notwithſtanding which he had ſued her, and there- 
fore ſhe prayed an ixjunction. The defendant denied 
any ſuch agreement, and on this denial the perzury 
was aſſigned, and the plaintiff called as a witneſs on the 
authority of Paris's caſe. 1 Vent. 49. 1 Sid. 431. and 


the King v. M. Trin. 10 Ges. Ante. 595. 


Lord Hardwicke ruled, that ſhe could not be a wit- 
neſs, and relied. on the caſe of The King v i biting in 
Salk. 283. He ſaid Paris's caſe was againſt Tivy/aern's 
opinion, and had not been much liked fince. Vide Stra. 


vol. 2. p. 1043. Gaſes Temp. Lord Ha d Withe, p. 265. 
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Trinity, 9 Geo, 2. Gibſon v. NA. Cary. | 


a an. iſſue out of Chancery, to try whether ſome. 
= under the hand of Lady Care) deceaſed, _ 
payable to the plaintiff's inteſtate, to the value of 
1500 l. were the real notes of the ſaid Lady, or forg- 

tes ? FVV 
60% MN preſent plaintiff was a few days ſince convicted 
of forging a note under the ſaid Lady Margaret 
M*Carty's hand, payable to bimſelf, and the plaintiff 
having read in evidence the depoſition in Chancery of 
a dead witneſs,. to prove Lady Margaret's acknow- . 
ledgment of the notes in, queſtion, to be her notes; 
and the ſame witneſs having likewiſe ſworn to her ac- 
knowledgment of the note, for. forging whereof the 
plaintiff was ſince convicted, FE . 
The council for the defendant offered to give the 
record of that conviction. in evidence for two rea- 
ſons ; 1ſt, Becauſe it goes to the credit of the witne/s's 
evidence, as to the acknowledgment of the notes in 
queſtion. 2dly, Becauſe. there is at all times liberty 
to examine into the plaintiff's character. 0 
Lord Hardwickes: This is a pretty tender thing, 
and the general rule is, and has been ſo ſtrictiy 
adhered to, that in the caſe of the family of the 
Hilliard, on a trial at bar, in a queſtion of legi- 
timacy, the court refuſed to admit à ſentence of ex- 
communication in the ſpiritual court, tor fornication 
between the father and mother of the party whoſe le- 
gitimacy was impeached, to be given in evidence, but 
you may produce the paper for forgery, whereof he 
was convicted, and ſhew the marks ot torgery attend- 
ing it; and give that in evidence, as to the credit of 
the witneſs, which was accordingly done. Vide Caſes 
Temp. Lord Hardwicke, p. 311. TG 


Trinity, 9 Geo. 2. The King v. Sherman and Idle. 


The defendants were indicted for aſſaulting and 
beating A. and his wife; Idle pleaded miſnomer of his 
ſurname in abatement, and for want of a replication by 
the King's coroner, judgment was entered, that he be 
diſmiſſed and diſcharged from the premiſes de in 
the ſaid indictment, and that he depart without a day; 
the reſt of the defendants pleaded net guilty; and at the 


trial of this iſſue, at the fittings in M4zddleſex after. | 


term, the proofs to charge the defendants Were only 
A. and his wife; and the witneſſes for the defen- 
dants one woman, who was not indicted, that was 
tnere preſent, and the ſaid Jale; and no objection was 
made to this evidence, though the proſecutor ſwore 
14le was in the affray; but on the contrary, Lord 
Haratuicte, in ſumming up the evidence, left it to 
the jury on the credit of the witneſſes, and ſaid, here 
areAwo witneſſes againſt . two, Vide Caſes Temp. Lord 
rdwicke, p. 303. 5 . | 


Trinity, 9 Geo, 2. Bliedſhyn v. Sedgwick. 


In an action brought on a policy of inſurance of a ſhip, . 
the ſhip had been condemned by the Court of Admi- 
ralty, in Carolina, and the acts of condemnation 
given to the Captain, were ſince loſt by bad weather 
at ſea, and the queſtion was, whether the Captain 
might give parol evidence of the reaſon. that court 
went on in condemning the ſhip. I 5 

Lord Hardwicke, would not ſuffer it to be done, 
for the rule is, that you cannot give evidence of 
written evidence that may be produced, without 
ſhewing that it is loſt; but what was here loſt, was 
only a copy of the evidence, and if you thought it 
material, you ſhould have the proceedings themſelves 
here, and not give parol evidence of what they were. 


Vide Caſes Temp. Lord Hardwicke, p. 304+ 


: _— * : $44 44.5 6-44 vr 4 3 2 a 
Trinity, 9 Ges. 2. Tireman v. Henwell. © + 


In an action brought on a policy of inſurance of aſhip ; | 
a w:tneſsfor the defendant FALSE a deviation, todiſcredit 
which witneſs, the plaintiff offered to give in evidence, 
an examination on oath of this man before the Mayor 


of the town where they got on ſhore, wherein they 


1 # 


Evidence. 3 
hs (aid he ſwore otherwiſe ; this examination SIR ſigned® 
by the Mayor, but not by the 4vitne/s, nor any of 


thoſe who were ſuppoſed to have made oath. 


But Lord  Harawicke, would not let it be read, 


for no examination ſhall be read, unleſs ſigne 


by he party. Yide Caſes Temp. Lord Hardwick, 
P' 300. 1 r F ; 3 ö Fe 9 . 


bl Trinity, 9 Ge 2. Cary v. Ning. 


In an action brought on a policy of inſurance, for inſur- 
ing goods on the ſhip A. the plaintiff declared, that the 
ſhip ſprung a leak, and ſunk in the river, whereby the 
goods were ſpoiled ; and the evidence was, that many 
of the goods were ſpoiled, but ſome were ſaved ; and 
the queſtion was, whether the plaintiffs might give in 
evidence the expences of ſalvage, that not being particu- 
larly laid as a breach of the policy in the declaration. 
Lord Hardwicke.' I think they may give it in 
evidence, for the inſurance is againſt . all acei- 
dents. The accident laid in this declaration is, that 
the ſhip ſunk in the river; it goes on and ſays, that 
by reaſon thereof the goods were ſpoiled, that is the 
only ſpecial damage laid; yet it is but the common 
caſe of a declaration that Jays e damage, where 
any damage that is 


the plaintiff may give evidence © | 
within his cauſe of action as laid; and though it was 


objected that ſuch a breach of the policy thould be 

laid, as the inſurer may have notice to defend it; it 

is ſo. in this caſe, for yang have laid the accident, 
e 


which is ſufficient notice, becauſe it muſt neceſſarily 
follow, that ſome damage did happen. Fide Caſes 


Temp. Lord Hardwicke, p. 334. 


| Trinity, 9 Geo. 2. Wither ington v. Buckland, , 


In an action on the c9/e, the pl-intiff declared, that 


in conſideration, that the plaintiff undertook to pay 


to the defendant, what he ſhould deſerve for his labour, 
the defendant undertook to repair, alter, and enlarge 
the ſaid houſe, particularly a room in the ſaid houfe, 


called the club. roem; but repaired it ſo ill, that the 
rain beat into the ſaid room, whereby the plaintiff loſt 


the uſe of his room, for four or five months, which he 


laid to his damage, On an-a//ump/it pleaded, the evi- 
dence was, that the plaintiff's houſe having been dama- 
ged by fire, and he applying to one of the inſurance of- 
hces to make it good, they employed the defendant 
to repair the damage of the ſaid houſe for a certain 


ſum; and the plaintiff agreed with him likewiſe to 
make at the ſame time ſome alterations in the club- 


room. 9985 i | f : 

Lord Hardwicke, * You have not declared on 
any general cuſtom of the realm, that workmen 
are bound to do what they undertake in a work- 
man-like manner; nor as the declarations are againſt 


a ſmith for pricking a horſe in ſhoeing him, but you 
have declared on a ſpecial contrat?, and therefore you 
ought, to prove the contract as laid; now the contract 
| You have proved, was made with the afſurance com- 


| | pany, for the repair of the houſe; and if any contract 


was made by the plaintiff with the defendant, it was 
but for one room's alteration. Therefore you muſt 


Fall the plaintiff, who not appearing was nonſuited. 


— Michaelmas, 9 Ges. 2. Savage and Haddon v. Field, 

In an action of debt on a judgment, to which the de- 
fendant pleaded under at. 2 Geb. 2. c, 20. that he was 
a fugitive for debt, and intitled to return and ſurren- 


der himſelf, and was duly diſcharged according to that 
act by the quarter-ſeſſions for the county of Surry, the 


_ plaintiffs replied, that they had not notice of his diſ- 
charge, as they ought to have had by the act; and iſſue 


was joined thereon, and at the trial of the cauſe, the 
evidence. to prove the notice was, the duplicate of the 
priſoner's diſcharge, which ſays, ** notice having been 
given to the creditors ;”. likewiſe the wife of the perſon 
employed to give notice, the -perſon himſelf being 
dead; who ſwore that her huſband went with an intent 


to give notice: alſo another witneſs: who ſaw that 


perſon attending at the ſeſſions, but was not in coutt, 
and ſo. did not hear him give evidence of the notice. 
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6. 1 
| Lord Hardwicks, This queſtion ariſes on à ſpecial 
| e, whether thirty days notice was pd to the cre- 

it 


ors according to the act; for the athas made the no- 
tice in the Gazette, and particular notice, to be both 
neceſſary. There is no clauſe in the act which makes 
the duplichs 2 
ſays, it was made to appear on oath, that due notice 
was given, but it does not ſay that notice for the 


ſpace of thirty days was given, which would have 
been much ffronger ; but the ſeſſions have taken on 
them to determine that due notice was given: accor- 


ding to the rule of Jaw, that the beft evidence ſhould be 
produced, the way would have been here to prove the 
duplicate as they prove records, and then to have 


proved what the witneſs had ſworn. On the, circum- 
ſtances of this caſe, I am of opinion, that the evidence 


to prove the notice was ſufficient ; the act directs as 
to fugitives, that they not being priſoners at the ſuit 
of any one creditor, they are to ſurrender themſelves, 
Ec, and their oaths are to be allowed, . unleſs the cre- 


ditor diſproves it; and the fugitive is to give thirty 


days notice; then the queſtion is, whether ſuch ho- 
tice is neceſſary to found the juriſdiction of the quar- 
ter- ſeſſions, or only matter of proceeding ; if it be 
neceſſary to their juriſdiction, I ſhould think the du- 
plic ate not evidence of notice, becauſe then their judg- 
ment muſt be taken in a matter to found their juriſ- 
diction ; but their juriſdiction is found on the party's 
being a fugitive, and applying to be diſcharged ; but 
the notice ſeems to me to be only their manner of 
proceeding, and not an eſſential to found their juriſ- 
diction, for the act requires the notice to be proved 
before them on oath, ſo that they are judges thereof; 
and therefore as they have ſaid there was due notice ; 
I think it is ſufficient, and in this caſe the perſon that 
gave the notice being dead, it is the Bet evidence o 
notice that could be produced. | 1. 
The po/tea muſt be delivered to the defendant. Vide 


* Caſes Temp. Lord Hardwicke, p. 186. 


Hilary, 10 Gee. 2. The King v. Robins. 


On a motion for a new trial on behalf of the defen- 
dant, on an information in the nature of a guo warranto, 


for the office of Mayor of Tintagel, the queſtion on 


which the defendant's title turned was, whether the 
former Mayor had a right to name Zo el:/ors to return 
a jury, if the town-clerk, who might nominate one, 
was abſent, or refuſed. The ſecond eliſor nominated 
by the Mayor was called as a witneſ to prove the c- 
tom, and it was objected to his competency, that he 


having acted under ſuch a nomination, was liable to an 
information, and therefore could not be examined. 


And the judge who tried .the cauſe in Cornwall, 
rejected him. It was now moved for a new trial, for 
that the objection west only to his credit; and 


2 Roll. Abr. 685. pl. 3. was cited, where 4. B. and C. 


were ſeverally indicted for perjury, in proving a bond, 
and allowed to be witneſſes for each other. 2 Leu. 231. 
236. 2 Sid. 109. Salk, vol. 2. p. 690. | 
Per curiam. The boundaries between what goes t 
the credit, and what to the competency, are very nice, 
and the latter carried too far: in this caſe he was 
but an officer for the day, whoſe power has long ſince 
been at an end. It was a bare authority, and not an 
intereſt: and nothing is more common than to exa- 
mine former Mayors as to the right, though there is 
no limitation to informations. We think this goes 
ny to his credit, and there ought to be a new 
trial on payment of coſts. Y;de Stra. uol. 2. p. 1069. 


Hilary, 10 Geo. The Ning v. Bray. bd 


On an information againſt the defendant quo warran- 
to, he acted as Mayor of Tantagin in Cornhill: the de- 
fendant pleaded à - c/fom, that at the court-leet for 
electing a Mayor, the former Mayor is to nominate 


one eliſor, and the town+-clerk another; or in caſe of 


the abſence or refuſal of the'town-clerk, the Mayor is 
to, nominate #wo/ eliſors, which eliſors are to return a 
© jury of freemen, who are to elect a new Mayor; and 


on the trial of this iſſue, one P. H. was produced as a | 


1 


e to be concluſive evidence; the duplicate 


1 
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been followed ever ſince. 


to his credit, but if a juror be once ſworn, he ſtands 


der which he claimed was over long ago; it was 


- dered from being a witneſs, if he is not a party in the 


liabſe to an information gzo warrants, that ſeems to 
me to be more inimaterial” than the other; for 1 do 


| yet they are liable to informations que warranto, if the 


/ 


* 


F 


witneſs, and rejected as ſuch by Mr. Baron Thompſon 
who tried the cauſe at the affizes, he being one of the 
eliſors named by the former Mayor to return the jury; 
and one J. H. was likewiſe rejected as an incompetent. 
witneſs, he being one of the ſame jury; by-which jury 
'the defendant was named as Mayor. ' And thereon, - 
without examination of any 7 for the defendant, 


1 


a verdict was given againſt him. | | | 
But the court was now moved for a new trial: ff. 
As this was a miſ- direction of the judge of aflize. And 
2dly. \Becauſe the merits did not come'in queſtion, 
| any caſes werg®icited pro and con; and the 
court took a day/to'wonfider, and then were unani- 
mous of opiniowrhatitheve ought to be a new trial. 
Lord Hardibire It is proper to conſider the 
caſes of theſe two times ſeverally, for the ob. 
jection is the ſtrongeſt againſt P. H. the el:for ; and 
with regard to him, it conſiſts of two parts; iſt. That 
he is intereſted in the event of the cauſe, becauſe his 
authority aroſe under the cu/lom, which he was pro- 
duced to proved. 2dly. That if there was no ſuch 
cuſtom, then the Mayor had no authority to nominate 
him, and that therefore he was liable to an informa- 
tion quo warrants, The general queſtion which ariſes: 
from theſe two objections is, whether it appears he 
was intereſted in the event of this ſuit. There have 
been variety of opinions as to what ſhall go to the 
competency, and what to the credit of a witneſs, and I 
think it is impoſhble to reconcile all the caſes ; moſt. 
of them have happened at ifi prius, where points have 
not ſo much conſideration as in court, and in ſome points 
the boundaries ſet between what goes to competency, 
and what to credit, are extremely nice; and I believe 
there have been many, where, when a judge has ſeen 
a witneſs inclined to be partial, he has carried the in- 
competency further than he could be warranted ; and 
ſo it was in the caſe of the King v. Whiting, where 
in an information for a cheat in drawing in a perſon 
by light to ſet her hand to a promiſory note, Lord, 
Holt repelled the teſtimony of the perſon ſuppoſed to 
be cheated, becauſe, though the verdict in that infor- 
mation could not be given in evidence on an action for 
the note, yet he ſaid, we ſhall be ſure to hear of it to 
influence the jury, Mc. and yet, if that were examin- 
ed into, it would be found to be rather an objection to 
the credit, than the competency ; nevertheleſs, that has 
The true notion of this 
matter may be gathered from the queſtion which is 
aſked on a voyer dire, viz. whether the witneſs is to get or 
loſe by the event of this ſuit? For if he can anſwer 
that fully, he muſt be a witneſs : and therefore there is 
a diſtinction between what will take away the compe- 
tency of a witneſs, and what is matter of challenge to a 
juror, becauſe a juror muſt ſtand abſolutely indifferent 
as he ſtands unſworn, but a witneſs need not be ſo; 
and the reaſon is, becauſe you may make the objection 


equally a juror with the reſt : the queſtion is therefore, 
whether the matter here objeQed to this witneſs goes to 
his competency or to his credit only? and I amof opi- 
nion it goes only to his credit; for the authority un- 


not an office, but merely an authority, for it is 
no more than an eliſor nominated by a court of 
juſtice, or to return a jury to try a cauſe when 
there is ſome defect in the ſheriff or coroner : and 
I know no inſtance where a man by having a 
bare authority, which gives no intereſt, can be hin- 


cauſe : and ſo a bailiff who executed a writ may be 3 
witneſs, if he is not a party; but an office is always 
an intereſt, Then, as to the objeQion, that he was 


not know that it has ever been ruled, that becauſe a 
man is liable to an information for a paſt fact, there 
his teſtimony is to be refuſed ; if we ſhould allow of 
ſuch doarine it would go too far, for it is daily expe- 
rienced, that perſons who have executed offices in cor- 
porations, when that office has afterwards been called 
in pinion, have been allowed as witneſſes to prove, 
it depends on cu/tom, What was uſually done; and 


c«/lom ſhould not warrant the office, and thoſe are 
„ commonly 
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commonly the beſt witneſs in ſuch caſes : therefore if 


we ſhould allow that the perſon twho/e Mer ic over, 
ought not to be a witneſs, becauſe liable to ſuch an'm- 
formation, it would bela great damage to many corpo- 
rations 3 Nays it would £0 further, for at that rate, if 
an information were "brought for an act done a a 
corporate aſſembly, and the perſons there preſent 
could be 15 witneſſes, there then could be 50 witneſſes at 


all, The cafe in 2 Roll, Abr, 685. Pl. 5. which is | 


cited by Lord Hale in his Hit. Plac. Coron. 20. p. 280. 
is ſull as ſtrong as this, and went only to the credit of 
the witneſſes. © The caſe of Champion and Atkinſon in 3 
Keble 90. on the reaſon of it is ſomething material in 


the preſent caſe, for the queſtion was, whether a fine | 


was due to the lord during minority on the tenant's 
admiſſion, and the ſteward was allowed to be a witneſs 
for the infant Lord, though it was objected, that he 
was entitled to a fee on admiſſion, which he would 
Joſe if not admitted; therefore, on the authority of 
this caſe, and the reaſon of the thing, I am of opi- 
nion that the objection in the preſent caſe goes only 
to the credit of the witneſs. As to the objections made 


to the other witneſs, who was one of the jury, they are 


ill weaker. + ; TOTES 
n For my own part, whenever an objection of this ſort 
is made at ui prius beſare me, I am always inelined 
to reſtrain it to the credit, rathef than the competency 
of the witneſs, unleſs it is like to introduce great per- 
jury, becaule it tends to let in light to the cauſe, and 
theie may be {till an objection made to his competen- 


cy. Therefore [ think there muſt be a new trial. Vids 


Caſes Temp. Lord Haraw.p. 3 0 
- Eaſjter, 10 Geo. 2. May v. May. | 


On a queſtion as to the plaintiff's legitimacy he pro · 
duced the general regiſter. of the pariſh, wnerein he 
was entered as the ſon of his father and mother, in the 
ſame manner as lawful children are entered; this re- 


giſter the clerk ſaid, was a book into which _—_— 1 againſt the defendant, as bailiff of Scarberough, be 


tries were made once lin three months, out of the day- 
book, wherein the entries are made immediately after 
chriſtening, or next morning. Dh de 
To encounter this, the defendants aſked: him if any 
„notice was taken of baſtards; and he faid, their me- 
thod was, to add B. B. which ſtood for Ba/e-born, and 
then they offered the day-book, trom whence the 
other entry was poſted, in which B. B. was inſerted; 
and inſiſted that was the original entry. And this be- 
ing oppoſed, the opinion of the court was taken. 
age, Juſtice, was for allowing it to be read; but 
the other two judges. were againſt it, ſaying, the o ber 


was the only regiſter, and there could not be fue re- 


iſters in ane pariſh, ſo the book was rejected. Vide 
tranfes.yohr#. l % % „ AN tt EIT 
OI 41 1 1 { 6 #1 I 


Michaelmas, 10 G. 2. Small v. Mbitmill. 


An attachment was moved for againſt a witneſs for 
not attending, being ſulpœnaed, and having a Pilling 
left. But it appearing not to de perſonal ſervice, the 
court held it not ſufficient to warrant proceeding 
criminally againſt him: whether it would do in an ac- 
tion, they would not declare. It was alſo ſaid, that tho: 
a ſhilling is what is conſtantly given with a ſubpœna, 
yet if the zwitne comes a long way, there ought to be 
a tender of reaſonable charges. Vids Strange, vol. 2. 
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Michaelmas, 10 Gro. 2. Mateffeld's 


ume - | Cafe. 24811 
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The plaintiff moved for an attachment againſt on 
TVakefield, for not attending to give evidence, being ſerved 
with a ſubpœna. The ticket and ſubpœna were not 
ſworn to have been ſerved" perſonally; but delivered to 
a ſervant at the witneſs's . houſe, who carried it up to 
his maſter, and brought down word that he had de- 
livered it to his maſter, who Taid he. Would atteng. 
Lord Hardwicks;” This way of proceeding by at- 
tachment, is à new method; 1 do not know that in 


has been determined, that ſerving a Jubpe7a.0n..2 fer- 


* 
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vant, would be ſufficent fervice to thainrain'an aQtion; | 
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Vids Caſes Temp, Lord Hardwickes p. 313. 
_ Trinity, 11 Gee. 2. Hull v. Hill and Wife Adminis 


ing the caſe of 


7 
vgs 14 
5 | 465 
but howeyer, to be ſure, it is not à ſuffclent ground 


or an attachment; ſo the court refuſed this motions 


13 75 fratriæ. ö 


In an action brought for wages earned by the plain 
tiff 's wife of the defendant's inteſlate, the af 


to be given in evidence againſt the huſband, Vide 


: „. 


Strange, vol. 2. p. 1094. 


Trinity, 11 Geo. 2, The King v. Fraderiet and Tracy. 


The defendants were indicted for a joint Munz and 
erendants wer joint a//ault; and 
| At the trial in Middleſex, it was inſiſted on 10 examine 
the wife of the, deſendant Tracy, as a witneſs for the 


other defendant : but there having been material eui- 


dence given againſt the huſband, and it being a joint 


treſpaſs, and impoſſible to ſeparate the caſes of the tua 
e in the account to be given of the tranſac- 


Vide Strange, vol. 2. p. ig. 


* * 


In an action againſt the 'defendant as maſter, for bis | 


carman's negligently driving his cart, whereby the 
laintiff was thrown off from a ladder, and bruiſes. 
n ſhewing a releaſe from the maſter to the ſervant, 
Lee, Chief Juſtice, allowed the maſter to examine 
the ſervant; though it was urged, that if the plaintiff 


fails againſt the maſter, he may ſue the ſervant, Which 
is a bias on the ſervant. Vide Strange, vol. 2. 5. 1083. 


Eaſler, 12 Geo, 2. The King v. Hebden. 


9 7 . 45 SE. +, * 
4 — f Yrs 1 


On an information in nature of a quo warrants 


made title as elected under the bailiffſhip of B. and A. 


and on iſſue joined, whether they were bailiffs or not 
the record of a judgment of oer againſt them was read 
in evidence. And on a motion for a net trial, it was 


held, that it was properly admitted in evidence, and 
was ſo done lately in à trial at bar, relating to the 
corporation of | Oxford ;' and a new trial was denied. 
Vide Strange, vol. 2. p. 11h ði 4 
 Michaelmas, 12 Geb. 2. The Ning v. Ellis, © % 
| + 3 FD 


On an ind ictment for perjury on the evideace given at 
the trial of an gectment, Lee, Chief Juſtice, refbſed to 
let any of the defendants in the ejectment, againſt whom 
the verdict was given, be examined as witneſſes for the 
proſecutor... And it was ſaid” to have been ſo ruled on 
conference with all the judges. 4 Geo, The King v. 
Newens, Vide Strange, vol. 2. p. 114. 


1 * 28 $f 4 
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Michaelmas, 12 Geo, Zo. Yates v. Beens - 
N 26 OJ binn ren 
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In an action of aebt brought on articles, the deferidint 


| pleaded not bis. deed, and on che trial offered to give 45 
eee . I 


Lee, Chief "Juſtice, at 55 thought it ought not to 
be admitted, on the rule in Beverlty's caſe. 1 12s 


+: that-®-man-ſhall not lg diene; bur on. the, aa 


thority.of-Smtb'v. Carr, '5 Fuly, 1728. where C. Baron 
ys hen vil Leith, in't Vent. 198. Lee, 
Chief Juſtice, ſuffereg it to be gien in evidence ; an, 


the. plaintiff, on che evidence" became nonſuited. Vid 
; 1 " * $*% 49 * 


Strange, vol. 2. p. 1104. 


13 To prove a property in the cargo on 8 am action on 


a. policy; of ; infur ance, the plaintiff produced à bill e 
parcels.of one G. at Peterſburgh, with a receipt to 15 
and proved his hand- writing. The defendant” obfect- 
7 „that this was no evidence againſt theGinſuters 4* hut 
ce, Chief Juſtice, allowed it. Vide Strange, vol. 2. p. 


: 


z 6 C 1 | Hafer, 


wife of t | hief Juſtice 
would not allow the wife's owning the receipt of 20 /. 


Lee, Chief Juſtice, refuſed to let her be examined. | 
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. Eafter, 13 Geo, 2s. Goater v. Nunnely. W 
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The diſpute was between the plaintiff, a factor in 
. Smuthfield, and the defendant, a grazier : and on the 
deſendant's motion, the court made a_ rule for the 
plaintiff to ſhew cauſe, . why he ſhould not produce at 
the trial the ſeveral books, wherein he entered the ac- 


counts of beaſts ſold, and of 'monies received on the 
defendant's account, The plaintiff ſhewed no cauſe, 
therefore on affidavit of ſervice, the rule was made 
abſolute. ' Fide Strange, vol. z. p. 1130. | 
Michaelmas, 13 Geo. 2. The Kang v. MWaitinſen. 


On an indictment for perjury in an anſwer in Chan- 


cery, the maſter who took the anſwer Was called, but 


could not ſwear to the identity of the perſon. On 
which the proſecutor inſiſted to examine the defendant's 
folicitor,who was preſent at the putting in of the an- 
ſwer, and had been ſubpenaed; but infiſting on his 
privilege, the Chief Juſtice would not compel him to 
be ſworn : fo the defendant was acquitted. Vide Stra. 
vol. 2. p. 1122. HR 8 


Michaelmas, F3 Geo. 2. Jordan v. Lewis. 
The plaintiff and another was indicted at the Old 


; * 


Bailey for forgery, and acquitted, and a copy of the 


indictment granted to the other only. In this action, 
which was for a malicious proſecution, the plaintiff 
offered the copy of the indictment in evidence; and the 
order at the Old Bailey was read by way of objection. 
Lee, Chief Juſtice, ſaid, he could not refuſe to let 
the plaintiff read it, for an order was not neceſſary to 
make it evidence, nor is it ever produced in order to 
introduce it; ſo it was read, and a verdi& obtained 
for the plaintiff, Vide Strange, vol. 2, p. 1:22. 


Eaſter, 13 Gee. 2. WW, arren, on the demiſe of Webb v. 
/ e 2 


On a trial at Jar, the leſſor of the plaintiff claimed 


under an old intail in a family ſettlement, by which, 
part of the eſtate appeared to be in jointure to a wi- 
dow at the time her ſon ſuffered. a common recovery, 
which was in 1699. And the defendants not being 
able to ſhew a ſurrender of the mother's eſtate for life, 
it was inſiſted that there was no tenant to the precipe 
for that part, and the remainder under which the leſſor 
claimed was not barred. _ 

To obviate this, it was infiſted by the defendant, 
that at this diſtance of time a ſurrender ſhould be pre- 
ſumed : according to 1 Vent. 257. and what is laid 
down in Mr. Pigot's book of Common Recoveries, and to 
l this preſumption, they offered to produce the 
debt book of M. E. an attorney at Briſtol, long ſince 
deceaſed, where be charges 32 /. for ſuffering the re- 


covery, two articles of which are, for drawing a ſur- 


render of the mother 20s. and for engroſſing two parts 
thereof 205. more, and that it appeared by the book 
the bill was paid. 1 e 

And this being objected to as improper evidence, the 
court was of opinion to allow it, for it was a circum- 
ſtance material on the inquiry into the reaſonableneſs 
of e a ſurrender, and could not be ſuſpected 
to be done for this purpoſe; that if E. was living, 
he might undoubtedly be examined to itz and this 


was now next bel evidence; and it was accordifigly 


read. After which the court declared, that without 
this cixcumſtance ther would have preſumed à ſur- 
render; and deſire 

they did not 72 8 any evidence to fortify the pre- 
ſumption, after ſuch a length of time. Fade Strange, 
Val, 2. P. 1129. e e e e e 


 Hiliary, 14 Geo. 2. Mallur v. Kearny, "© 


A rule for an attachment nj being granted on the 
HHidavit of the defendant, the party complained of; 


ſhewed for cauſe, that the defendant had been con- 
Auced the record, and an Maavit of the identity of th 
PO ot nf aut an 


it might be taken notice of, that 


Cannot ſuffer this , 
Mod. 74. Hawt. 494. Mich. 12 Geo. 2. in C. B. Nic. 
cls v. Delabumt, the; affidavit to hold to bail, being 


good a right to inſpect the deeds and 


The pr 
 books' of the corporation, A ons | 


- 


— 
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Per curiam. The rule muſt be diſcha 


op” ; 2 Tha 2 
davit. to be fead. Sakk 401. = 


* 
- 


made by one convicted of forgery, bis affidavit was 
read; but that was to defend himfelf againita.com- 


ed to his affidavit : but even there it was ſaid, that 
to ſupport à complaint it ſhould not be read, - If he 
cannot be a witneſs in a civil ſuit, where a/third per- 
ſon is intereſted in his euidence a fortiori he (hall not be 

received here. Vide Strange, vol. 2. p. 1148. . 


— 14 Geo. . Chapman v. P ointon. 


A witneſt was ſerved with a ſubpœna at Cheſter, to 
attend at the fittings at Guiluball, and tus 'guinegs,. 
were tendered by the perſon who ſerved it, and being 
objected to as too little, he declared he would give no 
More. x} EDS; S, : 
The witneſs not coming up, an attachment was 
moved for; and on ſhewing cauſe diſcharged: the 
court ſaying it was too little, and that the witneſs is 
not obliged to truſt to the court's allowing him more 
when he comes to the book, for perhaps the party 
may not call him, and then it may be difficult for 
him to get home again: that this way of puniſhing as 
for a contempt was new, and practiſed only in this 
court; the C. B. not doing it to this day, but leaving 
the party to his remedy: on fat. 5 Eliz. c. 9. and there- 


fore they would not enter into any nice calculations 
of the expence, but confined their inquiry to the queſ- 
tion, Whether the non-attendance was through obſti- 
nacy or not. Vide Strange, vol. 2. p. 1150, 


Eaber, 14 Geo. 2. Neal, on the Demiſe of the Diite of 
| . Athol Vs Wilding. | 7 1 


On a trial at bar, where the Duke was to make out 


his pedigree. as heir of the Derby family, he offered 


(amongſt other evidence) a ſpecial verdif in 1706 (to 
which the preſent defendants were not parties) to 
prove three of the deſcents, which verdict was given 
in a cauſe. where the premiſes in queſtion were reco- 
vered on a general verdi, and the ſpecial uerdist fe- 


| lated, only to other premiſes. 7Z/right, Juſtice, was 


for receiving it, becauſe in the caſe of pedigtees 


many things are received, which are not allowed in 
other caſes, as entries in family books, monumental 


inſcriptions,. heralds books, recitals in - deeds, Ge. 
which were introduced from the difficulty of proving 
; 


pedigrees ſince inguiſitions after death were left 
| t 


the reſt of the court refuſed te let it be read, being 
(as they ſaid) 4 thing between other acts, and the ſame 
evidence, for any thing they knew to the contrary, 


| might be ready to be laid before this jury, that was 


laid before that. Vide Carth. 79. 181. 5 Mod. 386. 
Sir T. Jones 221, 2 Mods 142, Pide za il 2. 
Þ+ 1151. f i 1 | | 1 


Hilary, in Gee. a. The King vr Bridgman: 


A rule being made for the defendant to ſhew cauſe 
why an information in nature of a que warranto ſhould 
not be granted, to ſhew ee he claimed 
to hold a ceurt-leet in the borough of Wigan in Lanca- 


hire: he moved for the common rule to inſpe& the 


books of the corporation, who were the proſecutors, 
and it was granted. But on a ſpecial motion it was 
afterwards diſcharged, this being a matter of a private 
claim between the defendant. and the corporation ; and 
F this ſhould prevail, one private man would have 23 
de Strange, vol. 2. P. 1 %%%ꝙ%/ 6ꝗ ⁰l 
1. Trinity, 17 Geo. 2. The King v. Cornelius et'al. © 
An information was granted. againſt the defendaats 
a miſdemeanor in taking money on granting li- 
cences to ale-houſe-keepers at /pſwich.. +... 
oſecitpe pred for # ruls $0. inlpe} the 
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were on juſtices as they were dals. 
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But the coürt on conſideration refuſed to grant it, 
their right to be bailiffs or juſtices not being in queſ- 
tion. And it is in effect obliging a defendant indict- 
ed for a miſdemeanor, to furniſh. evidence againſt him- 
ſelf, Vide Strange, vol. 2. p. 1210. . DENOTES T - 


Michaelmas, 17 Geo. 2. Underwood v. Parks, 1 
In an action for worde, the defendant pleaded net 
guilty, and offered to prove the words to be true, in miti- 
gation of damages : which the Chief Juſtice tefuſed to 
permit, ſaying, that at a meeting of all the judges on 
2 caſe that aroſe in C. B. a large majority of them bad 


determined not to allow it for the future, but that it 


* 


ſhould be pleaded, whereby the plaintiff might be pre- 


ared to defend himſelf, as well as to prove the ſpeak- | 


ing of the words, That this was now A general 
rule —_— 
| 


himſelf at 
ed a charge of felony. Vide Stra. vol. 2. p. 1200. 
Michaelmas, 17 Geo. 2. Cram *. Brown. | 


The ſhip Charming Peggy was inſured in 1739 from 
North Carolina to London, with a warranty againſt cap- 
tures and ſeizures, And in an action, the loſs was laid 
and for his laſt will: and they three, atteſted the ſame - 
in his preſence. They find the identit 


to be by the ſinking at ſea. All the evidence given was, 
that ſhe ſailed out of port on her intended voyage, and 
had never ſince been heard of. And ſeveral witneſſes 


proved, that in ſuch caſe the preſumption is, that ine 


foundered at ſea, all other loſſes being generally heard 
of. The underwriters inſiſted, that as captures and 


ſeizures were excepted, it lay on the uf, to prove | 
| defendant made a tender to J. H. of 20 l. for his an 
clared on. But the Chief Juftice ſaid, it would be 5 
very unreaſonable to expect certain evidence of ſuch a a 
loſs, as where every perſon on board is preſumed to be 


that the loſs happened in the particular manner de- 


drowned ; and all that can be required is the belt proof 
the nature of the caſe admits of, which the plaintiff has 


given; he therefore left it to the jury, who found the 


loſs according to the plaintiff's nadie Thee Vide Stra. 
vol. 2. p. 1199. | e 


Hilary, 18 Geo. 2. The King v. The Fratebnit 0 
I. Heoſtmen in Neweafll upon Tyne, EF 


A mandamus was granted to admit a perſon into this | 


company: and by the return it appeared to be a queſ- 
tion, whether the maſter he ſerved had been admitted 
to his freedom in the corporation at large: whereon 


he moved for a general rule to inſpect the books of 
the corporation. This motion was oppoſed on behalf 


of the corporation, as they were no parties to the diſ- 
pute: and the caſes of Cobb v. Oldfield Hilar 
Shelling ve Farmer; Crew v. Saunders; — The Caſe 
of Dr. Bridgman, were cited. But the court ſaid every 
member of the corporation had, as ſuch, a right to 


look into the books for any matter that concerned 


himſelf, though it was in a diſpute with others. And 
the return having pointed out the neceſſity of inſpect- 
ing them for a 9 purpoſe, they would aſſiſt him 
with a rule; 

wherein admiſſions of 


| freemen are entered. Vide Stra. 
vol. 2. p. 1223. | „ 


Hug, 18 Ce. 2. Likrux v. Naſh 


In an action of debt for rent brought againſt the de- | 


fendant as aſſignee of a term, he pleaded that he had 
made a further aſſignment to ane R. before the time for 
which the rent was demanded To which the plaintiff 
replied, he has not aſſigned. And on the trial it appeared, 
that the deſendant being weary of the 
taken, em loyed a perſon to find him one who would 
2 it off his hands; and R. a poor woman then in 
- e Fleet, was prevailed on to accept it'; and the de- 
feadany in cohſideration of 5 ont ago it appeared he 
* lent her for that purpoſe) e a formal aſignment. 
57 89 inſiſted that this was not proper æui- 
6 - | $019k ap 
pie jon inavit, but that the plaintiff ſhould have 
be gone into 


on this iſſue, according to the caſe in 


— 


them all, which no judge would think 
berty to depart from, and that it extended 
to all ſorts of words, and not barely to ſuch as import- 


ut it ſhould be confined to the book 8 20 . 
On the plea of fully admini/tered, à queſtion aroſe, 


aflignment he bad 


| 


5 


| 


| ſuited. Vide Stra. vol. 2. p. 1221. 


ia. The Chief Juſtice held it could not 


| be allowed; and in the ca 


Hol. 72; 166. 


Therefore the plaintiff breame non- 


1 
: 


Eafter, 19 Cie. 2. Auge g the Demiſe of Az, v. 
| | wo : 0W/inge | | os 


. Onan Heftment brought for lands in Cambridgeſhire, . 


on the demiſe of C. A. D. D. and MH. his wife, on a 
trial at bay the jury found a ſpectal Rc. 
That J. T. Eſq; being ſeiſed in ee of the premiſes 
in queſtion, and of ſound mind, ſigned, ſealed, and 
publiſhed a paper writing, purporting to be his laſt 
will, dated the 10th day of February 1742, and which is 
found in th:/e words © by this he declares that he deviſes 
to the defendant the lands in queſtion for life, remain- 
der to his firſt and every other ſon and ſons in tail- 
male; remainder to his daughters as tenants in com- 
mon, with a reverſion in fee to the right heirs of the 
deviſor ; then he charges all his real and perſonal eſtate 
with particular annuities and legacies, and particularly 
with an annuity of 20 / per ann. to E. the wife of J. H. 
for her life,” and to her ſeparate uſe; and he alſo gives 
a legacy of 10 J. each to J. H. and his wife for mourn- 
ing. That to this will there are three perſons who 
ſubſcribe their names as witneſſes, whereof F. H. is 
one, and that in their preſence, and of nobody elſe, 
he ſigned, ſealed, and publiſhed the paper-writing as 


of J. H. the 
legatee, and ſubſcriber, and that E. his wife was ti] 
living. That the deviſor died the 28th day of May 
1743, without iſſue, and ſeiſed as aforeſaid; and that 
Mrs, A. (one of the leſſors) is his aunt and heir at law: 
they find that before and at the time of the trial, thi 


his wife's legacies, which he refuſed to accept, and 
that thoſe legacies are not diſcharged, Then they find 
the entry and demiſe by the leſſors, Wc. 85 
Per curiam. The queſtion on this ſpecial verdi& is 
whether in the light in which H. now ftends, die is to ba 
conſidered as a credible witneſs within the intent of 
the Hatute of frauds? And we are all of opinion he 
is not. | 7 YO A, X 
We therefore hold this not to be a good atteſta- 
tion of a will of lands; and then the title of Mrs. A. 
the leffor of the plaintiff, as heir at law, is not defeated 
by what is ſet up as a will: and conſequently the plains 
tiff muſt have judgment. Yide Stra. vol. 2. p. 1253. 


Michaelmas, 19 Geo. 2. Wiilfon v. Rogers et ab. 


The plaintiff was ſued in the court of conſcience in 
London, and was taken in execution, for which, he 
brought an action of treſpaſs and Fiſe ampriſonment z 
and now moved for liberty to inſpect the books of thek | 
proceedings; which on debate was granted, fo far as 
related to the ſuit againſt himſelf only; on this 
ground, that every man has' a right to look into 
proceedings to which he is a party. ide Stra. vol. 26 


- 


p. 1242. iy 
Michaelmas, 20 Geo 2. Lowfield v. Stoneham. © 


whether 1000 J. received by the defendant, was due to 
ber in her own right, or as. executrix.of ber huſhand, 
and conſequently %s. The queſtion;arofe on the fol- 


lowing deviſe : I give to my loving brother John Stonebam 
W and in oh of his tath 89 5 wife Suſanna, (who 
was the defendant.) It 'appeared that Jobn Stoneham 
3 1 ata, an 5 plaintiff inſiſt- 
ed, that this legacy. (which, the defendant admitted to 
hay NONE? veſted alin him, 9 
On the, part of the defendant it was offered to give 
in evidence, that the teſtator in his Ja/?- momenis declared 
he meant to give his brother the intereſt of 10000. and 
that the defendant. mould have the principal in / cafe 
ſhe ſurviyed him. e 5 5 Ra M ee 
Tei aral evidence. was oppoſed by the plaintiff's 
council, as Wing contrad 1 the plain” words of 
the wi And Lee, Chief Juftice, ſaid, it could not 
of Selwin v. Brown, the 
Houſe 


* 


* 
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| Houſe of Lords had refuſed it, even where it was to ſup- | 

port the Jegal interpretation of the will; and Lord. 

Hardwicke about two years ago held it in the ſame 
manner in the caſe of the Earl of [nchiquin v. Obrian. 


Vids Strange, vol. 2. p. 1261. r 
Hilary, 30 Geo. 2, Toter v. The Duke of Beaufort. 


On a motion for a nei trial on a ſuppoſed miſ-direc- 
tion of the judge who tried the cauſe, in admitting a 
commiſſion under the ſeal of the court of Exchequer, 
P. 33 Eliz. Roll. 290, to be given in evidence, although 
objected to at the, trial; which commiſſion was of 
things among others, of which the Beaufort family 
could have no notice, nor opportunity to defend, and 
therefore could not affect them, conſequently it ought | 
not to be admitted as evidence, on the. ſame. principle 
that a verdi& in a cauſe between other 1 eannot 
be given in evidence in a cauſe between ſtrangers to the 
former cauſe. e 8 

I' his matter, after being debated at the bar, and 
fully conſidered by the court, they gave their opinion | 
as follows : 5 0 „ 

Per curiam. The evidence given at the trial was ad- 
mihnble, though not concluſive, and therefore the evi- 
dence was well and properly received, and the rule for 
ſnewing cauſe muſt be diſcharged. | 

N. B. Pending this queſtion before the court, the 


Duke of Beaufort died, on which the plaintiff's coun- | 


cil moved for leave to enter up this judgment as of the 
term next after the verdict. _ 

Lord Mansfield, This motion ſeems reaſonable, 
therefore let the plaintiff take a rule to ſhew cauſe, 
which was afterwards made abſolute. Fide Bur. vol. 1. 


p. 146. 6 
Trinity, 30 & 31 Geo. 2. Harris v. Huntbach. 


See this caſe fully ſtated in page 49 of this work, 
under the head Actions. 


« Michaelmas, 2 Ged. 3. Wright on the Demiſe of Wil. 


liam Clymer v. Liitler and others. 


Adiudged, that the competency of evidence depends 
on the circumſtances. under which ſuch evidence is 
given, and that the declarations of a perſon in his laſt 
illneſs are competent, and material evidence of the mat- 
ter to which ſuch declarations of the party relate. 


Vide Bur. vol. 3. p. 1255. 


Michaclmas, 2 Geo. 3. Morris v. Pugh and Harivood. 


See this caſe fully ſtated in page 358 of this work, 
under the head Declaration. | | 


Eafter, 3 Geo. 3. Plumer Spinſter v. William Marchant, 
| Adminiſtrator of Peter Marchant. | 


A caſe from the affizes for the county of Suſſex, was 
reſerved for the opinion of the court, on the following 
queſtion: | | TEN 

Whether the defendant as adminiſtrator of the in- 

© teſtate Peter Marchant the younger could on 
the plea of plene adminiſtravit give in evidence 
the following covenant” to ſupport fuch plea. 
The ſaid Peter Modine the younger by articles of 
agreement, dated the 7th day of Augu/t 1759, between 
him and his uncle of the'firſt part, AH. L. mother and 
S. L. daughter of the ſaid MH. L. of the ſecond part, 
and the defendant William Marchant, and J. B. of the 
third part. The ſaid Peter Marchant the younger cove- 
nanted that he would in and by his laſt will and teſta- 
ment, or that his executors and adminiſtrators ſhauld 
within /ix months after his death, pay and deliver either 
in money, goods, chattels, or effects, out of his per- 
ſonal eſtate, the full ſum of 7007, to the ſaid Villam 
Marchant the defendant and J. B. or the ſurvivor of 
them, or to the (executors or adminiſtrators of the ſur- 
vivor of them; the intereſt to be paid to the faid Sarah 
L. for life, for the maintenance of herſelf and children, 
and after her'deceaſe*the money to be cqually divided 
Yall Ft $54 1 F . Him an 
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Chief ſuffice. 


am. ng the children of the marriage, a8 they attained 


their reſpeRive ages of twenty-one years; daughters, 
on their attaining ſuch age, or day of marriage; and 


in default of iſſue of ſuch marriage, to be paid to ſuch 


perſons as the ſaid Peter Marchant the younger ſhould 


by his laſt will appoint. ; 
After hearing council on both ſides, the court gave 
judgment. „ ee eee 


Ford Mansfield. It is now ſettled, that a retainer of 


a debt may be given in evidence. _ 


Deniſin and Wilmot, Juſtices, concurred with the 


Fer curiam. Let there be judgment of oH. Id 
Bir , . þ. , „ 


Eafter, 3 Geo. 3. D. Ayrolles, Eſq; v. Howard. _ 


On ſhewing cauſe againſt a rule obtained for a new 
trial on the ground of a miſedirection of the judge who 
tried the cauſe ; it was an action of zre/paſs brought by 
the lord of the manor againſt the commoner tor. ſpoilin 
and deſtroying his peat, and filling up the holes out of 
which it was dug. Rn 

The principal queſtion on the trial was, 
© Whether the plaintiff could on this iſſue give in 
evidence, that there was a ſufficiency of. cn. 
WD 15 RS os 55 
The court were of opinion that it could not be given 
in evidence, but thought the preſent verdict for the ge- 


* 


fendant ſhould be ſer aſide, on payment of coſls by the 


plaintiff, and a new action brought by the commoner 

againſt the lord, in which all the matters inſiſted on 

8 were many) might. be given in evidence. Vide 
ur. vol. 3. p. 1385. | 


Michaelmas, 5 Geo. 3. Cambe, EG. u. F itt. | , 


Adjudged, that in penal ations the material fats muſt 
be charged, and a fact muſt be proved in ſuch a man- 
ner, that al thoſe conſequences will follow the verdict 
which ought to attend it; but aggravations, and all 
circumſtances that do not vary the offence are out of 


the caſe as to the neceſſity of proving them. Vide Buy, 


vol. 3. P. 1589. 


Execution, e Judgment. 


Executozs and Adminiftratozs, 


Trinity, 1 W. & A. The King v. Ayhff Error. 


An executor brought a writ of error to reverſe. an at- 
tainder of high treaſon of his teſtator, and Holt, Chief 
Juſtice, doubted whether it Jay for the executor ; for 
by reverſal the blood and land is reſtored, which is of 
no advantage to him, and the goods were forfeited by 
the conviction of the teſtator, and not'by the attain- 
der. But the other three judges were againſt him; for 
he is privy to the judgment, and may have Toſs there- 
by. 3 Cro. 225. 273. 558. Vide Salk. vol. 1. p. 295. 

Hilary, 2 V. & M. Hodge v. Clare. 

Coo fa. brought by the plaintiff as admini/fra- 
tor to A. Hodge, during the abfence of H. Hogee, on ® 
judgment recovered in this court, on which à writ. « 
error was brought in the Exchequer Chamber, and the 
judgment affirmed,” © TRAN 

o this ſei. fa. the defendant demurred, and for 
b , Ione nn oe 
ift, That it does not appear, that any judg Foy 

ich this 


was given in the Exchz; uer Chamber (on w 


fes. I. is now brought) to have execution, for the 


£3 1 * * * . * - Pg 


words was azjudged,” were left outs, 
eee (TA VEY 448 C44 Aly, 


20dly, It is not averred, that Hannah e 
tte time of auminiſtration committed to J. Hodge, and 
ſo continued. 1 FTF 
| * N. B. The coutt obſerved, that this objeclion ought 
to have deen Peg „ t woes 
zaly, That the adminiffration was void, becauſe, of 
the uncertainty, for having prayed oyer of the admini- 
ration, which being read in theſe words, it appeared. 
to be granted during the abſence, &c. and does not 
ſay from what place the perſon was abſent. 
This objection was anſwered by the court, that it 

it ſhall be intended to be out of the Kingdom. 
4thly, That it muſt be void, becauſe the ordinary 
has no power to grant admimfiration by the common law ; 
the authority under which be acts, being given hin 
by particular ffatutes.  _ ga e f ITT I 
Ber curium. Theſe objections will not hold, for all 
of them may as well be made againſt an adminiſtrator 
during his minority, Which, is ſimilar to the preſent | 


- 


py. fs 7 


caſe, and yet ſuch an admini/tration is held good, be- 


cauſe it is in à manner granted to the right perſon, | 


Vide Mod: Rep. vol. 7. p. We 
Eafter, 2 l. & M. 1. bitehal * Squires 


who has thereby good authority to receive the eſtate. | 
BALLS n 1 ſo the laſt granti of - atmini/tration is 2 nohhity, 100 


aQion of trover brow ht by the plaintiff as ad- | | f 2 
Cay e | , On.an jndebitater fin brought aprinſt an ext 
d, the defendaot pleaded ſeveral 


miniftrator of J. M. for a gelding, on not guilty plead- 
ed, be jury found a eco verdi, be that 7 15 

was poſſeſſed of the gelding, and put him to *s 
fendant to paſture, and died inteftate : that before ad- 


— 


fen 
buried him, and laid out 93 J. therein; whereon the 
plaintiff agreed, that the defendant ſhould have the 


horſe in part of fatisfaction of funeral charges, anꝗ for | 
13 J. reſidue thereof, gave him his note; afterwards |. 


* 


the plaintiff took out admin;/ration, and now brought 
an action of trover for the horſe. 0 
Holt, Chief Juſtice, was of opinion, that the action 
lay; for that the defendant was a fort executor, ya the 
plaintiff's conſent, when he had nothing to do with 
the matter, would not alter the caſe; for if he had then 
releaſed, yet he might have taken adminiſtration, and 
brought an action afterwards; but Dellen ind Eyre, 
Re diſſented, and the defendant had judgment. 
ide Salk. vol. 1. Þ+ 295. . . 


Hilam, 3 W'& . Anonymius. Rn 


N fo if he has credits. Vid Mod. Rep. vol. 12. 
; 83 4 $133 #1 * $4 3459 \ ** * ; ; had 4 £ lf 0 


| | i ln 


in the life-time of the teflatars on a parol leaſe; it appeared 
t 


time of the M r’ ſͤͤ ²˙¹ m 243. 
The defendant leaded ſeveral bonds entered into 
by the ſaid Turner, for the payment of money, which 
he averred to be juſt debts, and that he had admini- 
2 all bzJides, c. which he retained to ſatisfy the faid 
DOG. ne led Es BUT 200-1 ro ws {if 
On demurrer to this plea, judgment was given in 
the C. B. for the A that the rent ought to be 
paid before the bonds. For though it was objected, 
that if the leaſe, had pk. boon. determined, the rent 
then due might be preferable to a5 
the goods. of. the 22 are liable to a difreſ: but 
now the leaſe was determined, it was only a 
thing, and could not take place of eq altiet; yet the 
court was of opinion, that the deht for this rent did 
ſtill ſavour of the realy, and that the determination 


— 


of the leaſe made ho alteration in the contract; but 
40 | . age ha; nts | 3 
1 » 


prof 


' | 
N 


3 was granted, the plaintiff deſired the de-“ 
ant to bury 7. M. decently, who accordingly | - 


F 


another. And though one Cyatzs's ag was .cited 
4 | A 6 wy 


p. 36. 4 0 2 
to à bond debt, becauſe | 


1 8 and 
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A : 


pleaded ſeveral judgments, as in this caſe, &c. and the 


plaintiff made the like replicatio . 


entitles the plaintiff te an action, ind avoids the Ye 
fendant's plea. Vids Mod. Rep bol. 4. p. . 


« of Pept — 
"ts 


F 
41 


. 


5 


t cauſe, yet 


but it ſeemed to be agreed, that i anf executor become 
inſane, the ſpiritual” court may commit Cent, 
becauſe that is a natural: diſability. Vide Salk. vol. 1. 


Jome par 
2 e ot, and Rey 
vie. The court wWas frioved for 4 mandames to grant 
adminiſtration to the wife, N pen 
Fo OT; TOI Ren 


* 


5 


49 5 1 , as" 


debts mentioned in the inventory ſhall be counted aer: 

in the executor s hands; for that is as much as t0 lay 

that they may be had for demanding, 'unlels the de- 

mand or refuſal be proved, 3dly, That in Kricknels, 

no funeral expences are allowable * A creditor, 
. 


N 470 | 

| Per curiam. Where the huſband dies, the ordinary 
s at election either to grant adminiſſration to the wife, 

or the next of kin; for this is grounded on „at. 21 H. 8. 
c. 5. Vet in that cafe ſhe ſhall have her ſhare on the ſta- 
tute of diſtributions. But where the wife dies, admi- 


_ m/iration muſt be 
24 3. 


for the reſt; in which caſe neither can complain, ſince 
the ordinary need not have granted any part of the ad- 
miniſtration to the 


teſtate leave a bond of 1007: the ordinary cannot grant 


adminiſtration for 5001. to one perſon, and 50 J. to an- 
this is an entire thing. Vide Salk, vol. 


other, becauſe 
„ 1. p. 36. | 


Trinity, 4 NV. & M. Manning v. Napp. | 


E. died inteſtate, leaving no children or kindred : 


the King appointed the plaintiff to take out "admini- 


firation,. the defendant; though he knew there was no | 


kindred, entered caveats; and put the plaintiff to great 
charge; whereon the plaintiff brought an action, and 
on 


plainti 
oe by the Hatute; and the King's appointment 
by letters patent was, but a kind of recommendation. 
And the court further held, that in the caſe of an in- 
teſtate without kindred, the ordinary may diſpoſe in 
pious uſes ; but the uſual courſe is for ſome perſon to 


granted to the huſband by fat. 31 
Alſo the court held, the ordinary may grant 
adminiſiration to the brother as to part, and to the wife. 


you complaining. ' But if the in- 
0 


murrer the court doubted, whether an action 
would lie; becauſe, there was a damage tvithout 
injury; for the property of the goods till admini- 
"ftration was in the ordinary, and the plaintiff had nei- 
ther right in the one nor the other. Otherwiſe, had the 
iff been next ot kin, becauſe he had a right to 


except for the coffin, ringing the bell,” parfon, clerk, 
and bearers fees, but not for pall or ornaments. Yip 
balk. we. "1. 96 EY 


FR 


MMiabaclmat, 3 M. MA. Harding v. Salkill, 


In debt againſt the deſendant as executor, the de. 
fendagt pleaded in bar, that he was adminiſtrator; rely. 
ing on Dyer 305. pl. 61. But the court. held it no 
plea in bar; for if an action be brought againſt an 3d. 
miniſtrator by the name of executor, and judgment had 
therein, this judgment may be pleaded in bar to an- 
other action Wege againlt him as adminiſirator. Vide 
o 


| TR. BEAR Emp) | A W tits (103 + y x IS: 
Micbaelmas, 5 N. & M. Gale v. Till. 
gee this caſe fully ſtated in page 303 of this work, | 
under the head Co/fs. 8 „ 13 
Zafer, 6 M. & M. Newton v. Richards. 

A ſeire facias on a judgment againſt the. teſtator was 
now ſued againſt his executor, Who pleaded he had fully 
adminiſtered, &c, The plaintiff demurred {pecially, and 


| ſhewed for cauſe, that the defendant did not he how 


he had adminiſtered; and pad judgment; for.againſta 
judgment he ought, to ſhew how he adminiſtered, 7 | 
it had been good on general demurrer. Mo. 158. All. 


Le the King's . the _ | 48. 3 Keble 258. 2 Keb. 736. 3 Cre. 575. Vide Salk. 
' nary a mits the patentee to .admimi/tration ; yet they | ool. 1. 5. 296. d. Rep. vol. 4. p. 296 Rayms 8 . 
thought this was rather out of teſpect, than of right, P. 3. P 90 | Aale pF 75 wy * fi 4 * Wes | 


and denied the opinion in 9 Co Henflee's caſe; and held 


that admini/trati;n originally belonged to the biſhops,. |. 


and the inſtance of . ſome Lords of manors is not a 
proof to the contrary. . Vide Salk. vol. 1. 5p. 37. 


Trinity, 4 V. & M. Maſon v. Hanſon. 


On en ation of debt for rent by an adminifirater, due 


in the life-time of the inteſtate, on nil debet pleaded, 
they were at iſſue, and the plaintiff had a verdict; 


and it was moved in arre/t of judgment, that the plain- 


tiff had made out no title; for he had ſet forth, that 


adminiſtration was committed to him by the officral the | 


Reverend John Hall, prebend of the prebendary and pe- 


culiar juriſdiction of Brampton, in the cathedral church - 


of Lincoln, and does not ſay that it belonged to him 
to grant admini/tration, cc. 1 
t was argued, that this oficial is neither bi/bop,. or- 
dinary, or archdeacon; and therefore it ſhall not be in- 
tended, that he had an authority, if not ſhewn by 
on. plaintiff, it is otherwiſe in the caſe of a defen- 
ant. 1 eee Is, 
This is a peculiar juriſdiction, and therefore in en- 
titling himſelf, the plaintiff ought to ſay, 10 whom ad- 
py belonged, Sc. and ſhew that he had a Jawful 
power to grant it, for it ſhall not be preſumed to be 
proved at the trial; he may have a peculiar juriſdiction 


to be exempt only from the viſitation of the biſhop, | 


- 


but not to grant admm/trations 18:1 | 
On the other ſide it was argued, that this might 
have been a good objection on a demurrer, but it is 
tured by the verdict ſince Hat, 17 Car. 2. and before 
the making of that fatute, it has been held, that in 
an action brought by an adminiſtrator, omitting the 
e, into this court the letters of adminiſtration,” was 
good after verdict ; ſo the judgment in this caſe was 


affirmed. ide Mod. Rep. vol. 4. p. 133. 


FL 


Trinity, 5 . & 1M, Shelley's Caſe. © 
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Kaym. vol. 1. p. 36. 


— 


termeddled before admini/iration, he may be charged as- 


14 


| TLIC Abt vo 119. 360! EIA Py 97 
Hilary, 6 & 7 W. & M. Mais v. Brigg, 


An action was brought by the plaintiff in bis. own 
proper rigbt, for the eſcape of a priſoner in execution on 
a judgment recovered by the plaintiff as adminiſtrator. 
Per cariam. The action is ill brought, for the firſt 
judgment being in right of the inteſtate, the action of 
eſcape ought to be in right of the inteſtate alſo. Fide 


Eafter, 7 W. 3. Williams v. Crey.ar Carey. 


See this caſe fully ſtated in page 20 of this wor 
under the head Actions. ” OY 1 , 


The plaintiff brought «/ſum}/it againſt the defeadant 


as executor, Who prays judgment, Whether he ought to 
| anſwer the bill aforeſaid, becauſe, be Tays, that admi- 


mfiration was granted to him, in which caſe he aught 
to be ſued as adminiſtrator, and not as executor, and con- 
cludes, with praying judgment,- whether 'he ought to 
be compelled to anſwer the aforeſaid bill, Gt. Fhe 
plaintiff demurred, and it was objected, iſt. That he 
had not traverſed, abſue hoc that de ddieini fred as e 
cutar. 2 Brownl.-184. But not allowed: for it is better 
without a traverſe, and the plaintiff's declaration is 
well confeſſed and avoided ; for an intermeddling with 
the goods intitles the plaintiff to an action againlt the 
Aefendant, and now he has ſhewed the cauſe of his in- 
termeddling, and on what account, which, if true, he 
ought to be chatged accordingly ; it. is true, if he in- 


an executor of his own wrong, but that ſhall not be intend 
ed; for all acts are intended to be rightful till the con- 


trary appears; and if the caſe were ſo, the plaintiff 


ought to reply it: a travetſe would be impertinent; 
for though the deelaration ſuppoſes an intermeddling, 


yet it does not ſuppoſe how nor in what manner; and 


to 2 intermeddling as executor de ſon tort, is to 
. traverſe that which is not alledg et. 
The diftinfion is between g. 

ing one — — as in this caſe, for then there 7 
no traverſe, and ſuing one as admini/irater td J. &, fo 
11 705 5113 wy, 017 2 od: Wo 
wt 99 8 


Exiecutdes and Adminilfratojs, 


| if the defendant pleads. he is an execufar, be muſt 
28 and traverſe ab/que hoc that the ſaid; J. S. died in- 
keſtate, and the reaſon is, becauſe, unleſs there was a 
dying inteſtate, no action could be brought againſt one 
as adminiſtrator, and to ſay. he was made executor, is by 
implication only an anſwer to the dying inteſtate. | 
2dly. It was objected, that the bill could not be abated _ 
on the concluſion of this plea, which was to the juriſ- 
dition of the court, and not to the bill; and the court 
:nclined that every plea ought to have its apt conelu- 
hon, and that they ought” not to abate the plaintiff's | 
writ or bill in this caſe, becauſe the defendant had not 
prayed it · Fide Salk. vol. 1. p 298, 
| n 


See this caſe fully ſtated in page 378 of this work, | 
under the head Diſtributions © OO 


£ a 
+ þ 


Michaelmas, 8 . 3. Duell v. Hartfield.. * % 
In debt on a bond as -admini/irater ; the plaintiff in 
his declaration ſays, that admini/tration was committed 


conſlituted ordinary of that place, to whom admbuſtration 
of right belonged, without ſaying, at that time belonged, 
or how conflituted, and held good notwithftabdiog. 4 


Michatlnas, 8 W. 3. Yeoman v. Bradbau- 


See this caſe fully ſtated in page 226 of this work, 
under the head Bills of Exchange. 9 


Hilary, 9 V. 3. Trevillian v. Andrew.” 


In a (uit in. eje&mert, the jury find a leaſe for ninety- 
nine years, if three perſons ſhould fo long live, and that 
one of the ſaid perſons was living. | 3 
They alſo find another leaſe made to the leſſee for 
ninety-nine years, if he ſhould ſo long live, and that hge 
aſſigned his term to the other, who died inte/tate, and 
that this perſon was living. | | 
One Spry, who had a grant of the reverſion, entered 
before adminiſtration de bonis non was granted, and died 
ſeiſed. The queſtion was, whether that had taken 
away the entry of the adminiſtration? 

Per curiam. The term had an exiſtence as ſoon 'as 
adminifiration was granted, and the adminiſtrator may 
have a ſpecial action of treſpaſs. * Vide. Mod. Rep. vol. 
5- P. 384, © 2 „ 

Trinity, 9 W. 3. Powers or Bowers, v. Coot or Cook. 

The plaintiff brought debt on an obligation againſt | 
the defendant as executrix of J. S. The defendant 
pleaded that J. S. died inteſtate, and that ' admini/tra- 
tion was committed to her, and prays judgment, Whe- 
ther ſhe ought to anſwer the aforeſaid bill, Sr. On 
this the plaintiff demurred, and inſiſted that the deſen- 
dant ſhould have traverſed; ab/que hoc that ſhe inter- 
meddled before admini//ration committed to her; for if 
ſhe did, ſhe made herſelf liable as a tort executrix; and 
cited 3 Cy. 566, 810, 102. 3 Leon. 197. Telv. 118. 
% h ge gg 
Per curiam, Such a. traverſe had been ill; ſor ſuch 
— is not alledged, and the defendant ought 
not to traverſe that which the plaintiff. doth Ber ulledg : 
in his declaration. Fide Salk. vol. 1. p. 298. Mod. 
Rep. vol. 5. P. 136. Naym. val. 1. p. 36. 


Michaelmas, 9 W. 3. -4fton or Abion, v. Sherman. | 


In debt on a bond againſt: an executor, the defendant 
leaded fix ſeveral judgmenta for 100 J. each, and that he 
ad not et beyond 10 /. Which was bound by them; 

the plaintiff replied ſeverally as to be of the judgments, 
that they were kept on foot by fraud, and prayed judg- 
ment for his debt and damages in the Concluſion of 

each plea ;, and as to the ſixth he pleaded that the de- 
ſendant had aſſets beyond the 10 J. ſufficient,” 
. Holt, Chief Juſtice. Adjudged,* iſt. That the plain - 


judgments ſet up by the execator.. But, zdly. That 
the plaintiff *s 'replication is wrong in this, that he 
pleaded as to five judgments by fraud, and as to the 

aſt, that he has ets, concluding to the country; for 
when a man pleads % judgments, he confeſles aſſets 
for above/five, ſo that it is an allegation of what is al- 
ready confeſſed, and driving him to an. unneceſſary 
iſſue thereon ; but becauſe there are precedents this 


Way, 48 1 Saund. 336. the plaintiff had leave to 4 


continue, apd afterwards amended on payment of co 


Rep. vol. 12. p. 153. | 
1 ® - Mithaelmas, 9 M. 3. Sparks v. Creſts. | 


The plaintiff brought an action againſt the defen- 
dant as adminiſtrator generally to J. S. The defen- 
dant pleaded, that he was adminiſtrator. during the mi- 


| -nority of his wife; and this was in abatement; to 


which plea the plaintiff demutred. 


7 


minority generally as admini/irator, becauſe it is a par- 
ticular ſort of adminiſtrution, and if a man obtains judg- 
ment againſt ſuch an adminiſtrator, if afterwards the 
ad mi niſtrator or executs? comes of age, a ſci. fa, lies 
againſt him on this judgment; yet the defendarit ought 


| to aver, that he contindes adminiſtrator during the mine» 


rity, which he has not done here, for he has not ſaid 
that his Wife is living, and under the age of ſeventeen. 5 
Co. 29. Pigot's caſe, Afterwards the defendant came 


and pleaded, that adminiſt ation were committed to 


him during the minority of his wife, and that his wife 
died ſince the laſt continuancte. 1 
Holt, Chief Juſtice,” rſt; This plea is contradictory 
to the admiſfion of the deſendant; for by ill-pleading 


before, the defendant” admitted himſelf. adminiſtrator 
generally, and therefore this plea is ill. 2dly, I doubt 


whether a man Can plead a plea puis darrien continuance 


fo, Vide Raym, vol, I, p. 265. | 


|  Eafeer, 10 . 3. Atkinſon v. Cornifhe , 
The plaintiff brought an action as adminiſtrator to 


J. S. during the minority of A. B. and. C. adminiſtrators 


of J. S. with the will annexed, and averred that 
A. was within the age of twenty-one years; the de- 
fendant pleaded that A. was of the full age of twenty- 


| one years, whereon the plaintiff tendered iſſue, and the 
| defendant demurred. And it was argued, that judg- 


men ought to be given for the defendant; for if A. is 
ſeventeen years of age, the adminiſtration granted dur- 


ing his minority ceaſes: therefore the plaintiff could 


not have an action after. 


Holt, Chief Juſtice. The difference is: if 44d. 
miniſiration is granted during the minority of an execu- 
tor, the admini/tration ceaſes when the executor obtains 
the age of /eventeen' years; but if adminiſtration be 
granted during the minorit | 
cutor, but only adminitrator, the adminiſtration does not 
ceaſe till the adminiſtrator 


one years: and therefore: judgment was given' for the 
plaintiff. . | 


. And.in the caſe of Thomat v. Freake Bafter 13 W. 3. 
it was adjudged. accordingly, that the adminiſtration 


during the minority of an auniniſtrator, does not ceaſe 
till the adminiſirator attzins the age of "twenty-one 
years ; where the plaintiff brought his action as admi- 


I niſtrator during the minority of an adminiſtrator, and 
averted he was under the age of years, viz. 


averfed! unde twenty-one years, Viz. 
eighteen years; and on demurrer to the declaration, 


judgment was gen for the plaintiff, Yide Rahm. vol. 


1. p. 338. Mod. Rep. vol. 12, f. 194. 
| Michaelmas, 10 M. 3. The King v. Sir Richard Rapnet. 


A nandamas iſſued. to grant a probate of the will; 
ing perſan, incapable, Gr. 41/4 Nl 
Halt, Chief Jultice, beld-rhis return was inſufficient ; 
| for that there is a will admitted, and ſines the teſta- 


uf may reply. ſeyerally as to each, and that its at his | 


| tor has thought the executor a proper perſon to be in- 
5 ; „„ truſted 


Vide Salk, vol. 1. p. 298. Raym. vol. 1. p. 263. Mad. 


Adjudged, that the defendant ſhall anſwer over, For 
though à man cannot charge an admini/trator during 
to him by J. S. official of "the Dean of Sarum, lawfully | 


attains the age of twenty- 


the ardinary returned, that the executor was an'abſcond- 


\ : 
* % 
: p {% 
« . 


| out nn 1 5 3x4 . i 
election to reply to all, or Tine, or ED one of the 


| after a demurrer z although Hob. 81. Stoner v. Gibſon is 


y of a perſon who is not re 
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© truſted with his affairs, the,ordi 
dim otherwiſe on a diſability by the canon law, for that 


nary.cannot adjuige 


is not admitted here, but as far as it has been received 
from time immemorial ; fo 4 peremptory mandamus 
was granted. | r 
Neither can the ordinary inſiſt on ſecurity from the 
executor 3 for the teſtator has thought him able and 
ualified, and he has a temporal right which he cannot 
ſue for before Lp and there have been no prece- 
dents nor practice of this nature. Vide Sall. uol. 1. p. 
299. Mod. Rep. vol. 12. p. 206. 


Tien Aßxes, 11 WW. z. Anonymans. Ty 
See this caſe fully ſtated in page 445 of this work, 


under the head Evidence. 


0 Eaſter, 11 . z. Cage v. dam. 0 0 
See this caſe fully ſtated in page 206 of this work, | 


under the head Baron and Feme... 


Arkane 11 Ws Ribe dtn v. g 
A feme covert, by the conſent of her huſband, made 


ther, on oath of her dying a widow, obtained admini- 
ſtration; and being cited below. bythe executrzx to have 
the adminiſtration revoked, moved for a prabibition,: on 
ſuggeſtion that ſhe was cavert at the time of her death, 
and had a rule ni; but the matter being opened to 
the court, they diſcharged the rule. 
Holt, Chief Juſtice, ſaid, a married woman cannot 


make a will, even as executrix, without the conſent of 
If a feme covert be execu- 


trix and ſegater, adminiſtration de bonis non ought to be 


her huſband. Ro. Abr. 912. 


to the huſband ; if ſhe be not /egatee, and others are, 
it ought to be given to them; if there be no Jegacies, 
to the next of kin to the firſt teſtators 

A papiſt convi& cannot be executor, otherwiſe he 


mays Vide Mod. Rep. vol. 12. p. 306. 


Michaelmas, 11 V. | . Blank v. Newcomb, 


Holt, Chief Juſtice. A perſon may be ſued as exect- 
5,708 and ſo died. Vide Mod. Rep. vol. 12. p. 385. 
uſe of both his ſecurities. Vide Mod. Rep. val. ba. page ere ne od 


tor, and as heir both; for why may not a man make 
3% 
Hilary, 12 WW. 3. Grant v. Baih. 


See this caſe fully ſtated in page 305 of this work, 
under the head Co/ts, en 4; 


Hilary, 12 Mu. z. Anonymous, 5 3 0 


Holt, Chief Juſtice, Tho? an executor de ſon tort pays 
debts duly, with all the %s that comes into his hands 
yet the 75 executor ſhall maintain rep, againſt 
him; indeed he may give ſuch payment in mitigation of 
damages, but the right of the action and verdict thall go 


Hilary, 12 M. 3. Gidley v. Williams. 


In debt, the plaintiff declared on a bill obligatory as. 
admini/trator, not ſaying in the body of the declaration 
by whom adminiſtration was committed, conclud- 
ing with, and he brings into court the letters of admi- 
nitration of the e- Richard, who was the inteſ- 


tate ; the defendant pleaded not his deed; and a verdict . 


for the plaintiff. And now exception was taken to 


the declaration 1 
Per curiam. it, Want of ſhewing by whom adhi- 


niſtration was committed, is naught on demuryer ; for 


it might be by a peculiar, and then it muſt be averred, 

10 whom the right of granting adminiſtration of tight he- 

longed, or, ordinary * that place. And there is a good 

reaſon why. it ſhould be ſet forth by whom adminifire - 

tion was committee 5 for the defendant may conteſt 
0 


the right of the perſon granting, and may plead adm- 


niſtration was granted to another, or that there were 


bong Rorges 


2 ' © A = 
— Ss » $ * 
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_ Executozs/ and Adnunigrators. 
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| firator was liable in 


- | " 


_ -2dly, A verdiQt does not help this, for it is 0 

matter neceſſary to be proved on this i r 
adminiſlraior being not then in queſtion 
| . © 5dly, This defect was Cured by the defendant's ple. 
in chief, which admits the'plaihtifF to be a gend adm. 

Adly, Though the verdiet did not cure it at ne 
law, yet it is now remedied by ſtat. 16 & 17:Car. 2. 
c. 8. And the plaintiff had judgment. "de Salk. wy, 
ET n nn 
1 i ien 1-408 3 n > 


- 
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Eaſier, 12 V. 3. y Tilny v. Norris. | 


* 


., 
* 


| r 5 
The plaintiff brought an action of covenant.againft in 


adminfirgtar, and declared on a leaſe for years to td 
inteſtate, wherein was a covenant for him, fils $177 
and affigns, to repair, and ſhews that the eſtate of and in 


| the reviſe came to the N and that he entered, 
an 


d after that the premiſes fell into decay, and he 

not repaired: the W Xojpnnag was, whethe wi Iran 

Wa. in hig own proper right, as tn aflignte 
And Mr. Williams argued, that — fold | 
the land, and binds the aſſignee; and for that reaſon 
an executor may may be charged as a ter-tenant; 25 in 
caſe an executor enters and does waſte. 1 Ahd 32. 
And he prayed judgment of the proper goods, and infife. 
ed, that where he anſwers as affignee, the judgment 
againſt him is of the proper gods; but where us execy- 
tor, though the breach be in his time, it is of the good 
4 ro teſlator. Vid. Salh, vol. 1. þ« 309. Kam. . 1. 

mm ß ̃ o£082£ © 


Eaſter, 12 W. 3. Hilliard or Sibard v. Ur. 


| Onan 2 . brought by an adminiſtrotbr ples in 


bar, the inteſtate died at ſuch a place in another dio- 
ceſe than that from whoſe ordinary the admini/lratinn - 
was, committed to the plaintiff, and was inhabitant 
there at the time of his death; on demurrer, Judgment 
for the defendant. For if a man has ts houſes in di- 
vers dioceſes, his dying in on- of them without known 
effects in the other, intitles the ordinary of that Tioceſe 


to adminiſtration; otherwiſe, if he were on 4 Journey, 


; 


7 . ; *. 62 * "Md 
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| Aichaelmas, 12 W. 3. Roth v. Leighton; or "Layton, 
5 \ 33 Sheriff of dalop. anne : 879865; 
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An action was brought for a falſe return of a. fei 
Facias N an a of the goods of the in 
tate, and on not guilty pleaded, the plaintiff had a verdict 
and a caſe was made for the opinion of the court, uis. 
the plaintiff being an a en r, was ſued by 4 
and, " genes that ſuit, let judgment be. obtainad 
againft her by B. and did not plead this judgment in 
bar, of. the ſaid action, but ſold the goods of the intel 
tate to pay B. A. recovered, and ſued a f. h. on 
which the ſheriff levied part, aud as to the _ e- 
turned a devaſiavit : and it was faid for the plaintiff, 
in maintenance of the action, that the judgment by 
default, was. no confeflion of affets, and alſa that the 
riff ought not to have returned a devaſlanit on the 
H. la. hut à nalls bona,” and on that there; ought 40 
have been a ſci. u. inquir x... 
Per curiam. iſt, The ſheriff may return a devaſſa- | 
dit aon the firſt f. fa. if he will: it is at his peril it 
falſe, and the inquiry is only for his ſafety; , 
_ 2dly, If an executor confeſſes or ſuffers judgment by 
_ default, he admits aſſets in his hands, and is eftopped 
to * _ contrary. * 1 
| 3dly, . He might have pleaded the % judgment 
obtained by B. againſt the adtion of 471 — 28 
| beyond, but not having done it, he has confeſſed, be 
has aſſets to anſwer the judgment in this as welf as 
fff action; and if 2 ,. fu. ing. had been awarded.on 
he ſaid judgwen and 2 druaſavit returned, and nn 
| devaſiavrt . pleaded, the  admini#fritor could not haſh 


— 


* 


given in evidence the fr/# judgment, becauſe be 
not pleaded it when: he might; fo there was no oc; 
| fon for an inquiry, nor is he injured by this return, 


E | 
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been avoided if there had been an inquiry. 
4thly, The admini/irator's not pleading 
judgment, and nothing beyond," when be might, is an 
admi 8. 
he has flipped his time, 
are e/lopped as well ,as the 
is void, and the ſheriff ſh 
oppels between the parties; 2 
4 againſt a feme ſole, a ſhe marries, and judg- 
ment is againſt her, and then execution, and the 
7 by that name, ſhe ſhall be e/topped to 


and is  effopped; ſo the jur 
plaintiff, and their, verdi 


as if an action be 


iff takes her q 
. contrary. Judgment was given for the defen- 
dant. Vide Salk vol. bs p. 310. Rayme vol. 1. P. 589. 


- 


& Ln 4d td Bok N p f fs TY 
4 Michaelmas, 12 WW. 3. Dubois v. Trants 1 


nority of an executor, the queſtion was, whether an his 
dying under age it might be 
his reſiduary legatee 5d. v0; e [1118 5%, 
Holt, Chief Juſtice: Where there is an executor un- 
der age, if there be legacies, the reſiduary legatee ought 
to have admini/tration during the minority, and not-the 
next of kin to the inteſtate, becauſe by flat. 31 Ed- 
ward 3. it is to be committed to the next friend 
of the inteſtate: and the making a reſiduary legatee 


in ſuch a will is a manifeſt indication that ſuch 


e 


mon of aſſets as to the ſecand judgment, ſo. that 


all take advantage of all 


repealed and committed to 


vere hard to transfer the ſervant to another ſervice: 


. 1 
0 PAS 


ee being committed to one during the mi- | 
a 


teſtator took that perſon whom he has ſo made to be 


his next friend. If a feme covert dies inteſtate, leaving 
divers debts due to her before coverture, and admint- 


tration is committed to her brother, or other next of 


kin, it ſhall be repealed, and granted to her huſband ; 
and that has been ſo adjudged in the C. B. in the caſe of 
Duncomb v. Maſon. But the principal caſe is very con- 


ſiderable z and there was the like point in C. J. Pember- | 
ton's time, and a LN granted, but the point not 
certainly, by this grant of admimi- 


determined : moſt c 1 ini 
firation an intereſt is granted and veſted in the admini- 


ſiratrix, If adminiſtration be granted to a creditor, and 


afterwards a more principal 
be revoked for him r 
| Before ſtat. 31 Ed. 3. the adminiſtrutar was but a 
mere ſervant of the Ordinary, removeable at pleaſure, 
but ſince he has the abſolute 8 
e Age during the minority ſhall do nothing to the 
prejudice of the executor, and there is à diverſity in 
point of determination between an adminiſtrator during 
the minority of an executor, for that ſhall only endure. 
till the executor attains ſeventeen years, at which age he 


creditor comes, it ſhall not 


may act as executor, and a grant of adminiſtration dur- 


ing the minority of F. S. for that ſhall hold till he comes 
to ttuenty- one · | NY. 
G Juſtice, agreed, and ſaid, it was hard to main- 
tain that a grant of adminiſtration to one during the 
minority of one that has a right to adminiſtration, is 
a bare authority. 8 | | | 
Per curiam. 


executed his authority; therefore let a prohibition go, and 
declare thereon immediately. FYide Mod. Rep. vol. 12. 


* Ae 
Hilary, 13 W. 3. Ingram v. Foot. 


Adjudged, That when an executor pleads à recogni- | 


It is a point worthy of conſideration, 
and much may be ſaid to prove that the Ordinary has 


Indeed an 


zance, he muſt ſet it forth to the court, that they may 


Judge whether it ought to-be 
an action of debt brought againſt him, he need on] 
ſay, that à judgment was obtained againſt him.in-ſuch | 
a court, if in any of the courts at Fyftmin/ter: but if 


brought in an inferior court, he muſt allow their jurs/- | Pats. DEE Sn TS fie 
4 © | Triniy, 13 W.s. Parker v. Affill, or Atfield, v. 
mn 13 n, rage, umu ar Ald, 


diction. ? Vid: od. Rep. vol. 12. p. 613. * 283 \ 


Hilary, 13 W. 3. Fackſen.v. Bridge. 
The defendant. covenanted to ſerve the plaintiff's | 


teſtator, and his aſſigns for eight years; and the queſ- | 


tion was, whether the plaintiff as executor was an al- 
ſignee in /aw; for e agreement it is not fixed to 


by th 
the perſon of the 8 z for if it were, the executor 


e 


4 


ſhould have it, and it would'be aſſets in his Rands. 
Plowd. 287. b. 288. a. And it was ſaid, that if the exe- | 
cutor did ſet up ſuch à trade” as the ſervant was to be 


40 


employed ini by the covenant, If ought not to be de- 


performed. If it be on 


| 


| 


_ 
„ 


| admit he bas a right of ſuit, and 


1 zud 


pleaded ſeveral judgments, a 
was found: the plaintiff as to one 


* 
* 
4 * 
* 


I: 


4 


4173 
termined by the death of the rovenantee; otherwiſe; ii 


and ſo it was ſaid, it would be in the caſe of an ap- 
prentice 3 and here it being averred, that the plaintiff, 
uſed the ſame trade in which the defendant had cove- 
nanted to ſerve, he had judgment. Vide Mod. Rep. 


vol. 18. p. %% / 0 1 on 
dn is, gene , h. 
In this caſe, Helt, C. Ji held that an executor de fort 


| tort, whois but an executor de facto, if he does lawful acts 


with the effects as paying of debt in their degrees, it 
ſhall alter the property againſt the awful executor, who 
ſhall not avoid that payment; and yet it is an act done 
by one that bas no right; it is true, he is not quit 
againſt the rightful crecutor, but he ſhall maintain 
trover againſt him: but what ſhall he recover in da- 
mage ? only for ſo much as he has miſapplied, 
and all that he has well applied ſhall be abated in da- 
mages. And what is the reaſon of this? Why, be- 
cauſe the medling with the goods is that which gives 
the creditor notice who is-executer,. and bound to pay 
the debts; and the- creditor is not bound to inquire 
into the exetitor's title, if there be a colour and ap- 
pearance of it, it ſuffices ; if an executor de ſon tort gets 
300 J. of the teſtator's goods, and pays it duly to a juſt 
creditor, there the lawful executors, in my opinion, 
all not even maintain trover againſt the wrongful exe- 
cutor, becauſe it is a good payment, and no prejudice to 
the executore Vid 725 Rep. vol. 13. P. 472. 


Eafter or Trinity, 13 V. 3  Blackborough v. Davis, or 
; 1 avis. TE 

See this caſe fully ſtated in page 378 of this work, 
under the head Diftribution, e * 

An adminiſtrator during the minority of an admini- 
ſtrator, may act and ſue till the adminiſtrator, in whoſe 
right he acts, be of the age of twenty-one years; for ad- 
miniſtrators are by the ſtatute, and he is not a legal per- 
ſon in the eye of the law, capable to act for another 
as truſtee, till tenty- one. So that during the minority 
of an adminiſtrator ſhall be underſtood during legal mi- 
nority, i. e. under f̃tuenty- one, before which age he is not 
by judgment of law fit for the truſt ; otherwiſe, where 
it is the act and judgment of the party, as where one 
is made executor ; for by the ſpiritual law he may be an 
executor at ſeventeen, and therefore an adminiſtration dur- 
ing the minority of an executor ceaſes at that time: ad- 
Juaged ſo in debt on a bond. | 5s. 

ata. There is a neceſſity for this; for the /diritual 

court will not grant adminiſtration to any one under 
yr ack, and this is by canſtrution on the ſtatute 
of diſtributions, becauſe they are to give bond, &c. Vide 
Salt. vol. 1. p. 39. Raym. vol. 1. p. 667, Mod, Rep. 
vol. 12. page 500. | | 


On an aQtion of debt brought by an admini/trator, to 
whom adminiſtration in due manner was committed; the 
defendant pleaded over. ne bogs VT +5.) 

Per curiam, This had been bad if demurred to, but 
it is now helped by -pleading over; for you there 

is adminiſtrator. Hi 
Mod. Reps wol. 12: p. 3537. | | 


In debt on a bond brought t an adminiſtrator, he 

nothing beyond 5 5. which 
Judgment replied, 
there was but ſo much due, which the debtee was wil- 


ling and ready to accept in full, and that the defendant 


by fraud deferred the payment of that money, and the 
t was kept in foree to defraud the creditors; 


and replied the ſame matter as to another, and demur- 
red as to the reſt; the defendant rejoined, that as to 
one judgment, it * kept on ſoot by fraud, 3 


the judgment, and ſhew how much is du: 


\ 


& 


8nd 44 to-the ſcenid, mo , beyond ie euch} which 
was: able töſthe 7 me ſume to the third, and 


25 to the ref joined in dehünfer rr: 


\ Per curim. iſt. Tho beſt way for an ddnuniftrator. 
to plead, is to plead truly and” Honeſtiy, and though” 
there is à judgment for A penalty, he dught to plead 


i 


2dly. If he pleads ſeveral judgments, and any one 
judgment be I pleaded, or found fraudulent, the plain- 
tiff ſhall have judgment. „ 
zaly. I an adminiſtraton pleads twenty judgments; it 
à confeſſion of te to ſatisfy twenty jadg ments, and 
the. nothing beyond 5 1 is but form, not material nor 
Achly. If a judgment being pleaded, and % frau. 
replied thereto, and iſſae is taken thereon, and by evi- 
dence it appears the debtee was willing te take leſs 
than is recovered, it is evidence of fraud ; but if it be 


ſhewn that the adminifiratiy had not Ae to pay that 
POTS 15 2540 IR che one 


ſim, it is no fraud. 


"3thly, If an adminiſtrator leads two of more · judg· | 


ments, and the plaintiff 'gonfeſſes the plea” to be true, 
and prays judgment. of aſſets in future, if ufterwards 
afſots come to his hands, he may Tatisfy the juòginents 
8 for the judgment of 'af#ts in future is only to 
e paid off after the other judgments àre ſatisſied, and 
therefore there is no inconvenience in making the 
pleading of fraudulent judgments a confeſſion of affets. 
Sihly. The condluſion of the replication with and this 
he is ready to verify to every judgment, is well; but a 
general coneluſton to the whole had been better. 2 
Saund. 338. Vide Salk. vol. 1. 4 312. Raym. vol. 1. p. 


9 


678. Mod. Reps vol. 12. P. 49 WE Wyn! 0 aaa 


4 
19 AT T0 * 


Michaclnas, 13 V. 3. Heldin v. Sutton. _ 

An action of debt was brought by the plaintiff on an 
eſcape permitted by the defendant, who was marſhal of 
this deaf in the time of the teſtator, and it was 
brought in the debet & detinet. On nil debet pleaded, 


a verdict wes given for the plaintiff. And now the 


court was moved in arreft: of judgment, that this action 
could not be maintained in the debet and detinet, but 
ought to have been brought in the detinet only. And 
it ns admitted, that after demurrer it would have 
been ill. But at another day it was argued for the plain- 
tiff, that this was aitled after verdict, by fat. 16 C 17 | 
Cur. 2. 8. 1. and 1 Sid. 3421Comber v. Matton was cited, 


where in an action of debt againſt the beir, brought 


in the detinet only, on a bond of the anceſtor, in Which 


he bound himfelf and his heirs, the action was held 


ood after verdict, though it ought w have been in 
= debet and detinet; and 1 Sid. 379. F nen v. Porter. 
But the court inclined to the contrary, becauſe it 
would alter the nature of the action, and therefore the 
was not tried; and judgment ftayed, nf, Sc. 


'T 
Hide Raym. vol. Lis p. 698. 
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Sir George Sands adminiſtered to his ſon, and after- 
wards a woman. pretending to be his wife, ſued for a 
repeal, but a prohibition was granted, becauſe the Ordi- 
tary had an-eleion to: grant it either to the'tather or 
wife, and had executed his power by granting it to the 
father. | ron Rahn? 
Ha, Chief Juſtice, Where a ſeme covert died inteſ- 


= 


Sho 248 il 


tate, and the next ofkin to her obtained adnimiferation, 


and the huſband ſued for a repeal, a prolibiuon was de- 
nied; becauſe in this caſe the Ordinary had hο pow: 
or be Fre grant it to wm 82 but to Hes huſ- 
band z1and 4his is not within the Ganate of Hg, dut 
within the Ratute of 24 1 Salk. vol. 3. gs 


2 


any other 
d 


Wo * © 


da © +4 


| 
| 


a _  Septitn wv aumminuitritos.  —_ 


4 


| rogativecolrt;to-citethe wamints have her mn, 
tion repealed and to this Fuit, a probrbitiogs was ty phe 
oy ber a — iff 23 ou the Judoe 
the prerogative court, alledging that this Was 5, 
derogation of dis Jurifdiftion, which he defireq"1. 
maintain; and it a on the very ſuggeſtion; 
that there were ecle, it was urged, that that "Was 'a 
confeſſion, ' that the ddmimifiration committed by kim 
was void, and no perſon ought to be probibited from re. 
pealipg a void ganiniſfrurioen gt 
Hu, Chief Juſtice.” We de not probibit you from 
committing admin:;firucion, which you may de if the 


auminiſtrurim committed by the commiffaty, be voie 


as you ſay ; but we probilit the repealing of 'an adm 
1 ee which for ought we N s | 


mitted; and if, it be. by the archhiſhop, as he is a me- 


tropolitan, though there be no Feet, it is good till re. 


pealed z and if it be aid, he may commit a new 4. 
l more ado, and then let "the _ 
gdmm/iraters content the matter between them?*byr 

we will not repeal this, becauſe it is 3 9 of 
your juriſdiction below for you: would :xommir it to 
this perſon; that no has it. But all the queſtion ig 

Whether you or they ought to grant it of right? And 
where you both pretend a right, it will be Hard to let 

you be your on judge; and all depends on the con- 
ſtitution of the province af; Canterbury ; for it there is 
ſuch a uſage for them to grant prerogative admini/trg. 
tion, it is hard to hinder them of it; and the matter 
being thus, it is fit /a pruhibition ſhould go, and then 
we will give final judgment, and you may bring a 
writ. of error if you pleaſe. oe n mn 
And here it was ſaid, that if administration be com“ 
mitted in a dioceſe where there are no ae moet 
ſuch grant be % fact void, yet they do not grant a 
new agni/iration. in the prerogative court before the; 

repeal that, and in that gaſe they ſhall not be prall. 
ted ee but this caſe: is different, being a queition of 
right. At laſt it r up 020 an expedient᷑ to try 
the queſtion, that dir aint ſhould bring aw-aRtion 
on the ca/e againſt the comimiſſary, for granting pre. 
gative adminiſtration to the prejudice of his jufiſdic- 
tion, or that he ſhould bring an indebitatur afſumpſit for 
the fees, as for money received to his uſe;/and dhe lalt 


| 
| 


F 


: 


i] 


3 
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was done by conſent. Vide Mod. Rep. vol. 7. p. 
f ” ] ; | * : 14 30 
was do y conſent. 4 iv 7. P. 146; 
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gee this caſe fully ſtated in page 207 of his 1 x 
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A woman by: deed ſettled her eftate in truſt, reſerving 
a power to herſelf to give by her laſt: will and teſta- 
ment, as ſhe {ould think fit, ſo much of her eſtate in 
legacies; and this was done before marriage; with the 
conſent and privity of the intended huſband, who re- 
fuſed neyertheleis to be e a party to the 
deed: the marriage took effect; the wife: made u will 
and died, and the 3 the will ae 
Helt, Chief Juſtice. This is not a will, Reiber 
ought the Ordinary to prove it; if he does, a prohibition 
lies. Where a woman is an. erecutor and marries, 
there ſhe may make a will with conſent of her huſband, 
and cannot 2 1 Fon. 1 $7. So if a woman ba- 
ving debts due to her marries, The may make a will as 
to theſes and the Ordinary may prove it. In other caſes 
8 8 is wy a 3 g in form of a will. 
However, in the principal caſe it àppearing, that the 
Oruinary had only granted admin; th as a goods 
in chis Will, it was allowed as reaſonable. Cys. Car. 
219. Vide Salk, vol. 1. p. 313. nne Bs 3 8 


+ 


YI ONE SIS Pa. of - 

Eaſter, 1 Ann. 5 Rauſe v. Etherington. | 
„ Win arts. av as ternoine dm 4 bk ted af T 
On an action brought in'the C. B. agai inft 406 exe 
cutors à capias iſſued againſt both, Which as. to — was 


** 


returned non et intventus our whe other appeared, and 
| Judgiient"was given 58400 bath ; wherean, he tha 
peared brought a writ. of zrror, and concluded 

, 8 1 M 31 "I 
Oh | 


FE 


* 


—＋ «wk Py him, th 1 ee f 
Hal — udgment. 1 80 5 againſt all oh * ; 


i within the equity of feat. 9-E z. ſo that if 


there be ſeveral executors defendants; and n ch corpus is 
returned as to 22 and a non eſt inpentus as to ods reſt, | 
the plaintiff proceed again him that appears; And | 
ſhall have e againſt all 5 for the default: on the | 
capias is the ſame as on the grand 4 17955 

Thus the judgment e ** all, one only ought j 
not to bring the writ of fot the judgment is 10 


the great 4 e of them 175 the coſts, which-are 


— for the goods of the te An tar $ il- 
A, has been alwa 

which gives a capt in. 5 * e einer. If a man 

4 dioceſes of the fame” 3 thete muſt be a 

| prere ales 1 tration. If one leaves effects in 


againſt bim that re are but an 
only ine 10 14 ud 1 5 which cannot be 
reverſed 8, d oa Maher We We 1˙7 * 315. 


Ree Wh FP 't ted 3 33.08 
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Holt, Chief jute. If H. gets $069 wo inet: 
10 his hands after admuniſtr ar 6155 
oes not make him 77655 77 Zo Fd wron 960 we 
if he $ the goods into 925 ands ſore -R 
miniſtration be granted A fterwards, yet he remains 
chargeable as a wrongful 7 7 BY fel bes 95 8 
the Lr over to the Maa efore gion 
is brought, 5 * 75 * Lag Le has 
2 erede. Cs. 33 6. F. 44. But if 
im ſh 5 4. 1 is N Gn 
event. Panel + vol, I, 5. 313. ya 
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45 Pn, 1 Ann. Brook v. e, 


Two ce were m o76, and in an ale 
brought by.th 1285 pie 8 77 that they ba aig 
executors, A prove the Will, and by | 

the proba prodyced; it 1 5 TR, that one only prove | 
by and * matter neat pleaded. in e the 
plaintiff hag. judgment e e & Mod. | 
Reps ay 7. P- “ i J xt bis 
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ing on to trial. de Mad. 20 bee 7. Za 


| Michadimas, rink lune, Sanhast 


Bies curians An Ain; ſhall pay caſts for not 
going o on 1 trial. Vid: Ta a . en 7. pe in 118, 


i! * 1 '{ $4 


Milne, 1 an. belle v. Rid. 


* watt © 

| erdrandintd rasen mes of lee dad 

g Ope bh, f Juſtice, of the upper bench in 2659, to 24, || 

On a centificate; of: this into Gharcery, there iſſued a 
writ of extent vegiting a recognizance for the ſame debt, 


"Pep n Pa mall i 2 75 


FE BE. 
: 148 


taken bef hief Juſtice of the Common Pleas, 
requiring the ſheriff toextend the lands of the conuſor. 
Accordi 9 3 lands were extended, and on a li- 
E. 1 "es J. S. who died poſſeſſad of goods of | 
Jia _ dioceſe! of Lonaan, aud alſo in 

Derm, ceo of the plaintiff in ejeftment, took out 


niſtration-in, Durham and alſo in London, and in that 
out a new extent, and brought an eject- 
nd 6s gopet held ahat . the firſt extent 


right 
went. 


4 


. 5 eV 27 4 55 


- 


| " (#8 Adminilivato;s. „ As 


6 the rn fire 7 ihe Fache 


was void, the cond could not be good.) fr the party 
_could not have two extents, nor two Facetten But 
it was. object Keil to the laintiff title, chat be ſhould 
ae had a prerogative adminiſtration. 
curtam. Neither Arc 7 has to doi in 
eaves effects in fe- 


two dioceſe Anterbury, and in two dioceſes in the 
; province 'of ok there mult be two thts ed aumi- 
niftrations ; - but if it be as here, it is otherwiſe, and'this 


. adminiſtration i in the one dioceſe and the _ was held 


Lied Salk. * t. 5 We. Mod. nu vol. 11. 


h p x * 4 #. * 
* 4 x 4 : .» * = 
* 


Mi dadran 1 Hun. Morel or Bui, v. Marſh. | 


See this wok full ſtated in age 349 of ” = 
hiker the 3 Dec ages | ? 25 i Th | 


2 0 2 an. 'B lwes or Ferre Bre xecutrix s F hoes v. 


AMocata or Mo . 


man "1,907 e 


is. caſe fully ſtated in 05 cht K, 
oe bee oh Mod: 1 Page 1s of this ne 


E 2 Am. Bartiitt v. e, 


A judgment was ohrained 9 1 . 38 ect, 
and now the . him tained the jud 
brou ht A pours of 4297 9 Nat 3 J dement e the 
faid S. ggeſt ing a 220 ut in th e je lite of, of his 
reſtaror, had judgment by niþil, geit in C. B. And op 
£46] 7 error being From Gn this court, it was ob- 
jects hat the plaintiff 1 55 privy to the judgment, 
and 1 oog] t 5 if aye brought big {ire Saas, . 


and then have ſug Na accor to. th 
4000 Be 4 th 1 e 4, Jol es 9 
; 19 un they hay yet gone. 
er 4 2 t lies 1 he agr-or hi 
the pyro PE Was 10055 ir lies, not 1 Whom 
ceutor of By that d e wrong... Here the defendant 
is the perſon ainſt 2 the recovery was, aud he 
$ bas . 
5 this act ion, e an action of deb; for 
| eſcape Where his teftato r might. So an executor of 
| 2 hall, 11 iptain * or tithes, as the teltator 
ight : fer in this caſe the tore was to the p-onert 
Bad, and veſted an GR in him, s p 10 


bf Fo” it} « C3 n 27 


'q 


in the equity of the ſtatute de bonis eſportatis; and the 


ſame reaſon holds for an action of debt as for a 916 2 "ors 


2 8 102. pO * 8 N 
"| Med 4 Rp. hl 7. 135, PEO 


Hilary, 3 Hos Wan 174 I ler Shel # ih K 
| 0 "yors Debtor 25 2 oy - | 5 


See page 242 'of this work, under the head Band. 
Nur n 0 page 350, under ths head Declaration. 5 * 


aer, 3 Ann. cut v. Deal, . 
The; plaintif as executor, brought an e for 


money of the teſtators, received after his death to the 
plaintiff's uſe, and produced the teſtator's debtor, | 


who paid it, as a witneſs ; but he was rejected. 
Holt, Chief Juſtice. The plaintiff by * ing this 

action, determines the election he had of ſuing. the 

original debtor, or the receiver,” and allows 0 the 
ayment; but if he is nonſuited, the Nane is at 


large again, and he may ſue the debtor, and therefote 


the * debtor ſwears to diſcharge himſelf, and by conſe- 
-quence , is no'witneſss 


It appeared alſo; that anc ber um of money men- 


tioned inthe deelaration, was found by the defendant 


in- theteſtator's room after ba death, Which he took. 
Holt Chief Juſtice, As to that, the plaintiff my 
took his aQtion for he ſhould brought trover, and 
an indebitatus for money received So” his uſe : 8 ode 
the Lr ſuided- Tide Med. Rep." vol. 6. 
Wy i aber We N 
- g ö ; Baſer, 


ts; 2 3 86 the executar may as well MAIN. 
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as to him too, he is e/topped if be does not ber 1 
et wed title paramount to the judgment on the ee e bor this 
| .. On 2//i, fac. brought on a judgment in this court, the | is an ee, that works on the intereſt of the lang. 
' plaintiff as adminiſtrator of J. S. by bis K ſhews So the plaintiff had judgment. Vide 410d. Rep. wal. 6, 
an adminiſtration granted to him by the Archdeacon of | 9. 256, Raym. vol. 2. P. 1048. en 
| 23 he ir an eee i; C 15919 e 
| c. and the plea being adjudged naught, the /cz. fa. was | ap „ „„ ens. why. 
abated by tee that he take nothin by his writz | Michaelmas, 3 Aan. Clerk v. Withers, > 
which in this caſe the court ſaid was a bar to the ac- | 
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_ Eaſter, 3 Hun. Adams v. The Ter-tenants of Savage. ' 
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tion of the writ, but not to the action and the reaſon 
of their judgment was, becauſe the plaintiff having made 
this adminiſtration his title, the court could not inten 


any other, and th! over co th 
44 be a title which to the court appeared to be no titie. 


Vide Salk. vol. 1. p. 40. Raym. vol. 2. p. B54. Hod. 


Rep. vol. 6. p. 134. 
Eafter, 3 Ann. Smith v. Harman. 


The plaintiff as adminiſtrator to J. S. ſued out ws. | 


fac. againſt the defendant, ſetting forth that his inteſtate 


ſued the defendant as executor in ſuch an action, that 
judgment was given againſt the defendant by nihil dicit, 
and a writ of inquiry of damages awarded, which abat- 
ed by the death of the inteſtate before the return- of the 
writ; and that 1 was granted to the plaintiff; 


and the writ of ſci. fa. commanded the ſheriff to ſum- 
mon the defendant to ſhew cauſe, why the plaintiff 
ſhould not have judgment? The defendant pleaded, that 
the plaintiff ought not to recover, becauſe his teſtator 
was indebted to A, in 100 l. by bond, on which A. ſued 
him and recovered judgment, and that he had no afſets 
beyond, c. To this the plaintiff demurred, and had 


judgment; for that the ſtatute never intended that the 
executor ſhould ſtand in any other circumſtances to 
make another defence than the party to the contract 


himſelf might have made againſt the inquiry, and he 


could have pleaded nothing but a releaſe, or other matter 
He is by the 


in bar ariſing puis darrien continuance 
words of the ſtatute to ſhew cauſe why damages in ſych 


cafe ſhall not be aſſeſſed and recovered ; and if he ſhall 
appear at the return, and not ſhew any matter ſuffici- | 
ent to arreſt the final judgment, then a writ of inquiry 


ſhall be awarded, &c. And arreſting judgment 1s by 
matter apparent in the record, and not extrinſic ; and 


12 H. 4. 24. Co. 
Ent. Error 95. Telv. 152. 2 Cro, 220. And the exe- 
cutor cannot be hurt by this, for the judgment is only 
de bonis teftatoris, as if recovered againſt the teſtator 


himſelf. Vide Salk, vol. 1. p. 315. Med. Rep. vol. 6. 
p. 142. Wnt: 


heretofore they plete in arreſt of judgment, as now | 


we move. 5 H. 7. 23. 2 Ro. 716. 


Trinity, 3 Ann. Fenkins and Wife v. Plombe. 


See this caſe fully ſtated in pages 208 and 306 of this 
work, under the heads Baron and Feme, and Coſts, 


Michaelmas, 3 Ann. Trail v. Edwards. 


Per curiam. If an executor ſuffers judgment to go 
againſt him by default, on executing a writ of enquiry, he 
ſhall not give in evidence the want of aſſets: if he is eſtop- 
ped, as if it had been the caſe of an heir; for he ſhould 

have pleaded that he had fully admini/tred, or ſpecially 
what aſſets he has. Vide Mod. Rep. val. 6. p. 308. 


Michaelmas, 3 Ann. Trevivan or Treviban v. Law- 


rence and othe1 s. 


d the pleading over could not admit that | 


' See this caſe fully tated in page 5. of this work un 
der the head Abatement. NT” ie 11 


5 


Hlichaelmas, 3 Aun. | Denham v. Stevenſon, = 


the heir on a bond of the anceſtor, he declared to who 


liar in a lawful manner was committed ; without ſaying 
that he had Ordinary juriſdiction, or that it did belong to 
him to commit adminiſtration; the defendant demurred 
to the declaration, 
was heir; and to ſhe the neceſlity thereof was quo- 
ted Hob. 333. „ 

Per curiam. The diſtinction is where he ſues as heir; 
there, becauſe he is preſumed conuſant of his pedigree, 
he ought to ſhew it; otherwiſe where he is ſued, be. 
cauſe ſtrangers ſhall not be compelled to ſhew what 


lies not in their knowledge, 


"The fecond exception was, that be makes title by vir- 
tue of adminiſtration committed by a Peculiar, without 
alledging any right in the Peculiar to commit adminz- 


| /tration; and that is matter of ſubſtance and traverſ. 
able; for of common right here in England it belong to 


the Ordinary, | | | 
Holt, Chief Juſtice, It cannot be ſaid to be form 
only; for it is thecommitting admmiſtration by a perſon 
having legal authority that veſts the cauſe of action in 
the plaintiff; and the Ordinary by law is to commit ad- 
miniſtration ; and in all cafes of Pecutiars, you muſt 
 ſhew title and right to grant admini/iration, and the 
leaſt averment that can do it, is to ſay that of right it 
belonged to him to grant adminiſtration; for the court 
cannot take notice of Peculiars, but may of Biss; 
and bringing into court letters of adminiſtration, is not 
enough, for they only certify what is on the face of 
them, wiz. that admini/iration was committed to the 
plaintiff by ſuch a one, bur it does not import that he 


41. | 5 

Michaelmas, 3 Ann. Slaughter or Slater, v. May. 

One H. being an admini/irater during the abſence of . 

S. brought an action of debt on a bond, but did not ayer 
where J. S. was abſent, or that he was abſent, 

Per cur. It is but reaſonable the Ordinary ſhould have 
power to grant admzni/tration during abſence, as well as 
minority, or; pending a ſuit 3 and ſuch adminiſtrater is 
accountable to the executor ; we will intend he is abſent 
beyond ſea, but the plaintiff ought to aver that be 
was abſent: therefore judgment was given for the de- 


fendant. Vide Salk. vol. 1. p. 42. Raym. val. 2. p. 1971, 


| had any right ſo to do. Vide Med. Rep. vol. 6. 5. 


In an action on the caſe, the plaintiff declared as ex- 
cutrix, and the declaration ſet forth, that the defendant 
was indebted to her ag extcntrix for monies of the teſ- 
tator received after his death by the defendant to the 


In an action of debtbrought by an admmiſtrator againſt 
admini/tration belonged of all the goods, &c. by ſuch a PM. 


Firſt. Becauſe he had not ſhewn how the defendant 


On 17 f brought by an adminiſirator, on 2 judg- ? plaintiffs uſe as executrix'; and being ſo indebted, pro- 


r YT . FLCC 


2 i —— * 
— - : P, - e * 
— — + — — — —— 7 — — * * * 
— - = 3 — — . — — — = - 2 EI EE — ä 
— — — — . — — . — - * * — — —_— l = = 
* - T — hs : ” — — — — — — 2 
— — — g — — — — — br 2 » — py - 
—— ä — en... * _ . " : : 2 > . _ - 
— — — 21 _ a = rn If WF « . 1 N ” wy = 2 — . WZ Q 4 er ye, — — _ K 
, F mw S K ſets — N 5 e * - — 
F * 3 * - . . K 2 * = FT Eten S 7 3 — — - 
- —— . . ” - : b * - 2 — — — —— a I << —— — * Ee” 2 ſu 2 «ui 2 * 7 <4 
pad w 8 4 —— — 4 . — _ _ — — — — — —— ö : Fo, #23 AG; * 
4 * Pn — IC — — - — 
- 
* — 
— 


1 ment in 7rinity term, the record being in truth of miſed, e. the plaintiff had judgment by nil ecit 

N that term, but no judgment till Micbaelmas term fol- | a writ Firn et 22 And roy han 

| lowing; and the defendants being all except ove ſum- was moved in arreſt of judgment, that the plaintiff had 

U moned, and returned, pleaded nul giel record, and the not in the declaration any profert of the letters 

bt record of Michaelmas | term produced, and judgment | - teftamen Ec. G: Beta fine 

h on the ei. fa. returned and an award of execution ] "Hott, Chief Juſtice; This declaration being ground 

| given, an 1 5 taken out, and an extent thereon, and ed on a promiſe made to the executrix berſeif, nam 

l an eje27ment brought to get poſſeſſion; and now it was | ing her executrix was but furpluſage. For if an execu- 

A Rr ou HAY. there was no ſuch judgment as the | tor gives an authority to another to receive the teftator's 

i Jet. J& TECIEG, oo 31 1924 J money, payment to that perſon is payment to the exr- 

« | Z curiam. All the tenants here but one are eſtopped, ' | - cutor. 9 where J. * ehe teſtitary money of 2 
b | from ſaying, that there was no ſuch judgmeot; and | bis own head, tüte executor may, if he pleaſes, allow le 
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the receipt; and then it ig on 


received to the uſe of 


» x - | | 1 
vecutor. So if an exectitor be poſſeſſed of the goods | 
Of hls teſtator, and they are taken out of his poſlehon, 


and the exectitor brings #over or treſpaſs; he may in the 
declaration name himſelf executor if he will, but he 
need not produce the will in court, | 
ciently intitled to the action on his oſſeſſion. | 
And Powell, J. ſaid; that he might bring the 


his own name, though he never had actual poſſeſſion. | 
on motion, judg- 


And afterwards, at another day 
ment was given for the plaintiff. Vide 
1216. e 


Michaelmas, 4 Ann. Lamine v. Dor rell. 
In an indebitatus aſſumpſſt brought for money teceiy- 


| 


{ 


decgufs he is ſuffi- | 


ed by the defendant to the uſe of the plaintiff as am- 


niftrat or of 


J. S. the defendant pleaded. nen affiemp/it, - 


and on evidence it appeared, that J. S. died inteſtate, | 


poſleſſed of certain Iriſb debentures ; and the de fendant 
pretending a right to be admmiſtrator, got admini/tra- 


— V4 


tion granted to him, and by that means got theſe deben- 


tures into his hands; then the defendant's adminiſtra- 
tion was repealed, and adminiſtration granted to the 
plaintiff, who brought this action againſt the defen- 


dant for the money he ſold the debentures for. And it be: havin ebe . Na : 
| Eafter, 7. Ann. Billingſtoorth ar Billingbutſt, v. Spears 


em, and therefore could not be ſaid to 


ing objected, that this action would not lie, becauſe the 
defendant ſold the debentures as one that claimed a title 
and intereſt in 


— 


—— 


receive the money to the uſe of the plaintiff, which 


inde d he ſold to his own uſe; but that the plaintiff 
ought to have brought an action of tyver or detinue for 
the debentures + the point was ſaved to the defendant, 
and now the court was moved, and the ſame objection 
made, 6 | „ 

Powell, Juſtice. It is 
maintained detinue or trover for the debentures; but when 


the act that is done is in its nature fortibous, it is hard 


to turn that into a contract, and againſt the reaſon of 
o/jumpſits. But the plaintiff may diſpenſe with the 
wrong, and ſuppoſe the ſale made with his conſent, 
and bring an Alon for the money they were ſold for, as 
money received to his uſe. It has been carried thus far 
already, Howard v. Wood's caſe goes as far there the 
title of the office was tried in an action for the profits. 

Afterwards on the laſt day of the term, on motion, 
judgment was given for the plaintiff. ! 

Holt, Chief Juſtice, ſaid, that he could not ſee how 
it differed from an indebitatus aſſump/it brought for the 
profits of an office by a rightful officer againſt a wrong- 
ful one, as money had been received by the wrongful 
officer to the uſe of the rightful officer. Fide Raym. 
vol. 2. p. 1216. e 


Hilary, 6 Ann. Archbiſhop of Canterbury v. Wills. © 
In an action of debt brought on a bond entered into 
by an adminiſtrator to the Ordinary on taking out letters 


of adminiſtration, the queſtion was, whether an admi- 
niftrator by virtue of this obligation was bound to 


cited? 8 3 La SE by TSS 7 aner g 
Holt, Chief Juſtice, .who delivered the opinion of 


the court, ſaid, iſt. That it appears by the ſtatute 
of Edward 3. that an executor. Was compellable to ac- 
count before the Ordinary, and ſo was an-admansſtrator * | 
but then the Ordinary was to take the account av'given” 


in, and could not oblige. them to prove the item of it, 


nor ſwear tg the truth QF them; # Noy 78. 2 Inſi. 6. E 
roper remedy at common-law: but if a legatee 
or an account in the ecclefraſtical court, the 


8 i was if a creditor ſged in the. eccl/igſtical court, 
2 105 edi | 
had ſued" 


* 


defendant, before the ſtatute, was compellable to prove 


the whole account, for the legatee had no other re- 


medy, and the eccleſiaſtical. caurt Which had a juriſdie- 


tion of legacies could not otherwiſe do right: yet in 
ſuch a c e, if the executor would: pay him, he could 
nat ſue further, for he had right done him, and the e- 


ecuter was not liable, but of neceflity that right might 


done. Naym. 407, 470, 471. 


24ly. A perſon. ihritled todiſtribution-on t, 22 Cur. 


7. 1 in conſequence intitled to ſue for an account as a 


legatee'ls'; for the next of Kia ie a legatee by the ſta-/ 
i; ; a 2 ; | 8 | 


BY 41 


clear the plaintiff might have 


* 


action in 


tions, el 
to the © 


; 


* 


he gave the releaſe to releaſe that 
the defendant demurred. 


— 
” 


all bis ge 
had been no other debts for t 
then it had releaſed. this: debt. 


plainly the jntenr 
charge all the debts, 38 
 niftrator ; ſox it ſays, 
2 it ſays 


; 
' cited 


7 
8 0 
tute, and as a ſtatute- legatte ſhall have the hae reine- 


dy as the other legatee might before the ſtatute, The 


dondition of an admniſtration-bond was to account 
when required; ſo it 


appears by Co. Ent: therefore he 
was not to e ally cited; which 
could not be officially, and therefore 12 acs 2. Where- 
by the Ordinaty is probibited from ing him in ci 
ally, had really no Effect at all, for the law was ſo be- 
fore; but ſince 22 flat. Con. 2. the condition of admini- 


ſtration: bonds being, that he account on a day certain, 


he muſt account accordingly at his peril, and that with- 
out eitation or ſuit; and this account mult be in court, 
and if he comes at the day, and no court is held, he 
ſhall be excuſed, for he may plead he was there ready, 
and no court, & But then this account is not exa- 
minable, unleſs a party intereſted comes in and contro- 
verts it: and whereas by the words of the condition 
he is to adminiſter well and truly, that ſhall be cons 
ſtrued in bringing in his account, and not in paying 
a 


the debts of the inteſtate ;_ and therefore a creditor 


not take an aſſignment: of the bond and ſue it, and aſ- 


ſign for breach the non-payment of a debt to him, or a 


devaſtavit committed by the. adminiſtrator, for that 
wu be needleſs and infinite, Yd? Salk. vol. 1. page 


* 


gee this caſe fully ſtated in page #11 of this work, 
under the head Baron and Heme. . ain Rane wing 


MMicbaelmat, 8 Aun. | Hutchinſon v. Savage. 


George Hutchinſon, admini/trator of J. D. brought an 
action againſt Robert Savage for goods ſold by the in- 
teſtate to the defendant. Tbe defendant pleaded. th 

the plaintiff on the 15th.day.of December 1708 r 
to the defendant, his beirs, execttors, and. adminiſtrators, 


all and all manner of actions, cauſe. and cauſes. of ac- 


tions, ſuits, bills, bonds, writings 


ues ſum. an 


obligatory, debts, 
ques, duties, accompts, x 


ſums of . money, 


* 


© Judgments, executions, extents, quarrels, controver- 


ſies, treſpaſſes, damages, and demands whatſoever, as 


well in law as in equity or otherwiſe, which the 
plaintiff had againſt the defendant, &c. 
tiff replied, aka aſe j on wi 
general releaſe is ſet. out of all debts, dues, and de- 
mands, Cc. of Hutchinſon, ſo that George Hutchinſon, 
as creditor of Savage, (it ſays, that he and others, the 
| creditors of Savage, do releaſe him) and then ſays, that 
at the making of that releaſe the defendant 


| F The Ft lain= 
-craved oyer of the releaſe ; on which a 


. 


14 | was indebt- 
ed to him in his own right in the ſum of 6 J. and that 
debt, Cc. to which 


The defendant's council argued, that ſuch general 


releaſes did diſcharge the debt due to him as admini- 
 firater, (112: 88 


77, and cited 1 Roll. Abr. 494. 21 N85 
"Powell, Juſtice, ſaid, that the caſe in Noll. Abr. was 
taken out of the year- book of E. 3. 39. Ed. 3. 96. at 


which time the Jaw was held, that a grant of all bis 

| goods by an\execktor or adminiſtrator, paſt goods which 

he had as executor of adminiſtrator 

is eng 4 
e 


but now that caſe 

and. there, is ng difference between a 
leaſe ;. therefore that caſe of a grant 
will govern.this e caſe: but if there 
e releaſe to work on, 


ant and ar 


£43 2 8 35 


— 


1 


On this argument 


the caſe was adjourned, and the laſt paper-day of this 
term, the defendant's council . argued, that it was = 


of the, partes, that it ſhould diſ- 

well in his own right as admi- 
5 all aftiens that we every or any of 
&c. and every. man's geed muff be taken moſt 
ſtrongly againſt himſelf, as a releaſe to H. B. of all ac- 
tcales as Well joint- actions as ſevetal ; and as 
> the objeQion, rbat a graut of all. his goods does not 
paſs goods as 5 catar.;. he ſaid that the caſe in 1 

was well. adjudged, and a good authority. He 
203, Elewd. 209. Ney, 106. 


1 Leon. and Cra. 


Jac 318. where the 71 ranted him his right, 
title, and as 1 Tithes, which he h # in 


ES right 


= — — — — EL 2 222 — TEAM NI ; ELEC ITS, TW x "2x ane *:> — 8 — 
— - rt - = = — — - Gn _ — — — — — — ce 
— 1 * 22 —ů —— * Fa Oe — 3 ” * * — 2 "_ - = <6" 2 eat. — — 
* P — N W 5 p . 
= Ar - n _ N — - — — - * A 
——_- 4” <=. * ö * 3 — F x — * — r — — a 
E ” - — Roy - - 3 
; * 
- 


2 — * 


P 2 Em > 2 emma 
A - — Rs 7. _ 


—— CF 


— — —— — 


— — 


5 
= = — : — a - N N - N - N — \ 
= =_ — tents ba a $3 "MCLE; — Hf WS —— — — — te. — Is: — — — * "EI 
— — 2 = IF — — 2 3—— — — — — — — — : 5 2 —— — * — 2 — — — — 
— — 0 * — = 2 A * . * — © > < — 
r . ]— W K ery. tt Eneay, 1 a re F - — * — 2 8 
— K: -« ty ” * C ö 2 n - * & Es — 4 . 2 — a * . 2 * K 
— 6 8 * — i r 5 "i" iN do 4 . " g - 1 
K d e 33 - a 4 2 2 . DOE LEI CBT ITY FX. zi SI — 2 5 4 
— — pert - - . FS cot CHATS — : - * y — 2 ——— 
— e 2 Er 


478 Eretutozs 
7 . << f 


niſtrator, that muſt paſs by a grant of & 


„577 ———— r 107 REIT? wg ERS 
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an auminiſtration is oY The power of the 
aus 


+ * WV 
* y bs 
k % 17 4 „ 


1 


- right of hig ite and. ves bela, that bey fei tho 
he had them in his wife's right. 
N 1. Chief ſuſtice. If he had no got s but as an- 
OS 2 good: Ad- 
en £52 en e 


* 
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journed. Vid: Raym. vol. 20 P. 1300. 
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Micbaelnas, 8 Ann. Jones v. Wilſon. 
On an action brought by an adminiſtrator, he de- 


"= 412 


8 
Admin 

+ £ k wg p bo 
13 . . . 
Mfbuelmas, 10 Anne DPEath v. Baum, 


ai, — —— — 2 — 


— 


elared on two counts; one on à promiſe to the inteſ- 


tate in his life-time, the other on à promiſe to the 


plaintiff bimſehf, and names himſelf adminiſtrator in 
rang and on the trial the plaintiff was nonſuſted; and 


the queſtion was, whether he ſhould pay eoſts? 


Per curiam. Theſe two counts could not be joined; 
and if an intire judgment had been given, judgment 
mould have been arreſted.” But it is a queſtion, We- 
ther it might not have been made good by taking judg- 


ment on one count only. But in this caſe the plain- 
tiff muſt pay coſts, becauſe the nonſuit goes to the 
whole. Vide Mod. Rep. vol. 110. 26. 


after, 9 Aus Wiſton v. June. 


In an action of debt on a bond brought againſt an ad- 
miniſirator, the defendant pleaded afſets in his hands to 


the value of 200 J. only, and that . obtained a judgment 
againſt the inteſtate in an gſumpſit by nil dicit, and that 
the inteſtate died, and that after a ſcire facias was 
awarded againſt the defendant for damages on the ſaid 
judgment, on Which he having no cauſe, à wit of in- 
quiry iſſued, and damages thereon found to the value 


of zoo l. and judgment given thereon for the plaintiff, 


that he recover his damages aforeſaid againſt the faid in- 
reſtate, and avers that he had no aſſets beſides, To this 

lea the plaintiff demurred, and it was admitted that 
Bis plea at common Jaw had been naught, for by the 


death of the defendant the action had abated, and judg- 


ment could not be given againſt him after his death; 
but the queſtion was on fat. 8 & 9 W. 3. c. 10. which. 
after intertocutory judgment gives a /ci. fac. againſt the 


udminiſtrutor in caſe of the defendant's death, which 


was conipared to the caſe of à judgment on ſtat. 17 


Car. 2. c. 8. where the defendant dies after a verdict. 


But to this it was anſwered, that the ſaid ſtatute makes 
the judgment good againft the defendant himfelf only, 
and makes not a judgment againſt his executor or admi- 
niſtrator; but by this ſtature it is to be a judgment 
againſt the executors or adminiſtrators of the party, for 
they are expreſsly taken” notice for this end, and the 


Airs fatias is to be again them; and all this appears. 


on the ſame record, and therefore this can never be 

made a judgment againſt the inteſtate himſelf, nor ſo 

pleaded; to which the court inclined. ide Salt. vol. 
(/ nes 

n oy | Royyy ood 10605197). 275 

MNlichaclmas, 9 Ann. Bukley v. Pint. 

; : cf $3.5: 403-445 0 +5672 54123. DEP © . 
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under the head Aſſets. -_ 


n i? 3 45 n : 1 .» . 4 8 et We 
See this caſe fully ſtated in page 125 cf this work, 
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Eaſter, 10 Ann. Sadler v. Danisl. 
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The queſtion was, Whether à man might be ſued in 
the ſpiritual court for taking the goods of an inteſtate 
from the admini/trator, or whether a proÞibitton ſhould 
not go? W __— 74 _— HED oY F 400 be 3 4 7 * | 
 Refoluzd, that there ſhould be a grovilicien, tos when 
the common latv,' for the adminiſtrator'in an action of 
irover, the party would by this means be daubly 
harraſſed; for an  excommunication could never be 
pleaded im har to àn avi of . rt. 
It is difficult to ſay When tts power ws firſt veſted 
in the Ordinary, but Probably ſuperſtition Was the 
cauſe. However, now by the ſtatute law, the. Oradi- 


nary mult grant adiriniſtfation, and then his power is 
determined; and the 2 miniſtratdr, when put in by the 


» 


Qrdinary, derives his 
the law. Via Mad. R 
„ be dd gig 


NX * * 1 1 . 7 4 94 4 
ower not from the Ordinary, but 
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5. vol. 10. P. 2h, . 
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determined; and there competent remedy. at 


under the head Bantrupts. 
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under the head Baron 
1 Trinity, 12 Inn. Nutton'v, Crow, Ertor. 


An indabitatus aſſumpſit on three promiſes was brought 
by the plaintiff as executor to B. As to the tte 
promiſes, the declaration ſtood thus; that Crow, on the 
22d day of January 1708, in ibe life of the teſtator, being 
indebted, &c. and on the defendant's craving oyer of 
the letters te/lamentary, a probate is recited as made 
four months before the time of the promiſes. 
' The third promiſe was a promiſe to the executor 
himſelf,, on the ſtating the accounts between the exe. 
cutor and the defendant, touching only the dealings be, 
tween. the teſtator and himſelf, 4 
The plaintiff entered a remittitur damna on the twy 
firſt promiſes given, ene judgment on the 
third in the court of C. B. | 11 
On error brought, two. things were chiefly. inſiſted 
on, viz. 1ſt. That it appeared from the plaintiff's own 
ſhewing, that this will was proved in the life-time of 
the teſtator, and was a void probate. 1 
The ſecond objection to the judgment was, that here 


1 


made to the executor, all joined in one action, which 
ought not to be. 


very well be joined in one action: that the taking of 
the account did not at all vary the nature of the debt: 
that the plaintiff lay under a neceſſity, to introduce the 
cauſe of the action, of naming himſelf executor : that the 


and the effect of the judgment the ſame, as would have 
been in ſeparate actions, there could be no reaſon 
given for dividing them, but multiplying actions, 
which the law abhors, and is againſt Magna Charta. 
Hobart 88, held to be a ſtrong authority for the de- 
/// ͤͥ ͥ T 
Tue court agreed that an executor could not be ſued 
for debts due from the teſtator and himſelf in one and 
the fame action, becauſe the judgment is different; 
Adjourned. Vide Mod. Rep. vol. 6, p. 171. OS 


"Trinity, 13 Ann. Jobnſon v. Gardine. 


See this cafe folly ſtated in page 352 of this wor 
| under the head Didaration, 


N 


9. | Trinity, 13 Aun. Miles v. Williams,” 
; See this caſe fully ſtated in page 194 of this work, 


\ 
\ 


Faller, 1 Ct. Betts, Extcutor f v. Mitchell. 


In an action on the caſ for ſeveral promiſes made 
the defendant to the — FT "HT EIT 
As to the fifth promiſe; the plaintiff declared, that 
the defendant on the 13th of Augu/?, 17 13, made 2 
promiſory note to him as executor to ſuch à ane; pay 
able to the plaintiff or order; and then the plaintiff 
concludes, that the defendant not minding 5 
miſe, did not pay, &c. To this declaration the defen- 
dase -- 8 

It was inſiſted on, that this b promiſe "was. of 
ſuch. a nature, as could not be joined with the other 


Nt, <now — 


made ta him as executor; that is only a cription of 
his perſon. The note is payable to the plaintiff or 
order; and by virtue of the Hatute, concerning pro- 
miſory notes, it is transferable by indorſement; and 
the indorſee might maintain an action 
| This is as much a new contract, as if a bond had 
been given to the plaintiff for his monex. 


niſtered; but muſt plead uon 4 Sr * 
_ . The plaintiff might RR action on this 
R himſelf zxecutors 
his note will go to the adminiftrator of the executors 
and not to the ab re d. de un, Nö, 3 
; 2 ; 2 ; | 4 


; 


The 


zhooy A % e TY "Ek e 
| See this caſe fully — in page 212 of this Work, 


were promiſes made to the teſtator, and a promiſe 


he court were of opinion, that the promiſes might | 


pleading being here the ſame, the judgment the ſame, 


is pro- 


| promiſes made to the tęflator. For hoops the note is 


The defendant cannot plead to this note fully adni- 


ans ances cone 


Thi 
warrat 
| himſel 
Judgmi 
goods oj 
who ga 
coſts. 
On r 


f Or exec 


Fd 


Eretuttes and Abmintlkratts. 47 


| court ag bare a yea's rent paid bin out of the exec 


| The court were clearly of this opinion, and judg- 


ment was given for the defendant, nf, &c. Vide Mad. 


" 


3 | 7 Iilary, 2. Geo. Baldiuin Vos. Chur ch. a 


See this caſe fully ſtated in page 346 of this work; 
under the head Debt. | | 9 


Trhuty, 2 Geo, Carrington v. Warren _... 


The court was moved, that the exzcutor, being like- 
wiſe heir at Jaw, might have leave to plead double, 
viz. payment at the day, and nothing by deſcent," to an 
action of debt on a bond. , 5 ; 

The court refuſed to grant the motion, without an 
affidavit that he had nothing by deſcent. The ſame Jaw 
in the caſe of an adminiſtrator, who ſhall not be allow- 
ed to plead Fully admini/tred, and no afſets, without an 
affidavit z for this is a matter incumbent on the plain- 
tiff to prove, and yet lies more in the knowledge of 
the defendant than of the plaintiff. It is the duty of 
the court not to aſſiſt the defendant by giving leave to 


plead double, but on probable ground, that the de- 


mand of the plaintiff as fe the defendant, cannot be 
maintained. Vide Mod. Rep. vol. 10. p. 335. 


Michaclmas, 2 Geo. Baldwin v. Church, Error. 


A writ of error was brought to reverſe a judgment 
of the C. B. in favour of the defendant. The original 
action was an action of debt for 20 J. againſt -o exe- 
cutors. The one pleaded fully adminiftred as to all the 


he had fully adminiſtred generally. A FUR e reigns 
Per any" The n muſt be reverſed; and 

the ſame judgment given here, as ſhould have been 

given in the C. B. the plaintiff muſt take care to take 
Fee rightly. 


# 


be plea is undoubtedly ill; for it ſets forth ſuch. | 


matter, as ſhews plainly, that the plaintiff had good 
cauſe of action: and yet concludes, quare a#1o non, 
which imports that the plaintiff ſhould not have 
brought this action. Od INI ALY | 

If a man brings an action of debt for 20 J. and the 
defendant ſhould plead, that he bas paid 405. aud 
concludes quare adliv non, this would be bad; and yet 
here the plaintiff might have brought bis action for 
the 18 J. only: whereas in the caſe of an 2xecuter, the 
creditor muſt bring the action for the ſum, the debt 
that is really due, let the aſſets be ever ſo ſmall. Vide 


3 


Mod. Rep. vol. 10. p. 323. wh - 4th EA e 
_ Michaelmas, 3 Geo. Ewell v. Quaſb and others. 


There were three executors, one of which gave a' | 


warrant of attorney to confeſs” a” judgment againſt 
himſelf and his \o-executors, purſuant to which a 
judgment was'entered againſt all the executors of the 
goods of the teſtator for the debt, and againſt the executor. 


who gave the warrant, of bis own proper goods for the 


coſts.” #24 nihoy 2606 oieirindas; *: 102 1114 
On motion to ſet this aſide, it was held to be ill, 
for executors may plead different pleas, and that Which 
is moſt for the teſtator's advantage ſhall be received! 
I Roll, Abr. 929. A. 1. B. 5. 1 5 
So in the caſe of Baldwin v. Church, Zaſter, 1 Geo. in 
C. B. one executor pleaded: a good plea, and the other 
a bad one; and on demurrtr judgment was given in 
C. B. for both defendants, but reverſed on a writ of 


error, and a new judgment given for the plaintiff 


againſt one executor only. This is really gfopping the 
others from ſaying they are not executors, and being 
without their knowledge, it may be ſubjecting them 
to a devgſtavit for the paying of other debts. The 
judgment aceordingly was ſet aſide,” Vid“ Strange, vol. 
E 38-4: tr4 87 Coe ane 


FS YI 


I. P. 20. 


er in omnes 
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Trinity, 4 Gio. | Waring v. Huli or Naum. 
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Goods being takeb in /extcution;” and the money le- 


vied thereon, the landlord's admini/trator moved the 
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' lowing points, 

lies againſt the officer? 
ther in this caſe the plaintiff has diſcloſed ſufficient* 
matter to maintain an action? And zdly, whether it 
will lie for an admini/trator. 05 Ft 
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1 


ſo leviec. | 


Per curiam. He comes too late, the fiction of law _ 


by relation, will not diveſt an intereſt veſted in a 


ſtranger. See ſtats.'8, Ann. c. 17. 2 . M. c. 5. | 
Vide Forteſcut,'p. 369.” Strange, vol. 1. p. 97. 


ey K, Trinity, 4 Geo. The King v. Earle, 
See this caſe fully ſtated in page 309 of this work; 


under the head Ces 


f Michaelmas, 4 Geo. © Yoting v. Holmes. 
On not guilty pleaded in gjefment, the caſe was, that 


| the leſſee tor years, deviſed the term to the executor for. 
life, paying Jo , to J. & remainder. to the leſſors of 
the plaintiff 

_ tered on the reſidue of the term, and poſſeſſed herſelf 
of the leaſe. | 0 e 


The executor died, and his exeoutrix en 


iſt, It being proved, that the defendant had the 


| leaſe in her cuſtody, and refuſing to produce it; an 
attorney Who Had read it, was allowed to give evi- 


dence. of the contents. And the Chief Juſtice, ſaid, 
he would intend it made againſt the defendant, it be- 
ing in her power if it was otherwiſe to ſhew the con- 
trar . 101 1 19771 2 > ed Fa 1 | E 

_ 2dly, For the defendant it was inſiſted, and agreed 


to by the Chief, Juſtice, that James Holmes took the 


term as æxecutor, and not as legatee; and then the re- 


mainder over was not executed, and that it was in- 


cumbent on the remainder - men to prove a ſpecial aſ- 


lens thereta as a legacy. 700 . 7 called a wit-_ 
3 ds, except 40 J. the other pleaded. that neſs, to prove payment. of the 500. charged on the 
Mes in his hands, cht 49 5 er Pieds [that term in the hands of the legatee; and this rt held z 
ſufficient aſſent, and the plaintiff had a verdict. Plow: 


544. 4. 5 Co, 95. a,, Vide Strange, vol. 1. p. 70. 
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Michaelmas, 6 Palgraue v. 4 or. 
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Iden action on the cg brought by the plaintiff as ad-. 
miniſtrator of I. $, againſt the deſendant as bailiff of the 
liberty of the Dutchy of Lancaſter, for #recuting: a frtert 
Facias, and removing the goods off the 9 
fore the landlord. 


_ The, plaintiff e council made the three fol- 
iſt, Whether, on this ſtatute any action 
adly, Admitting it does, he- 


Powys, Juſtice, held, that the action lay Again the | 


officer for the farts 


and that though notice is requiſite 
yet the want of : *. 5 


edging it is helped by the verdict. 


And that the removal of the goods was a wrong done 
to the eſtate of the inteſtate; fe yo 15770 


tor might maintain an action 
Eyre, Juſtice. As the o 
enongh to ſubject him, though it does not amount to 
a demand of the money ef the plaintiff in the 
execution; which though the ſtatute is ſilent, yet on 
2 reaſon * Caen I take to be neceſſary. 
xecutors and aaminiſtrators may ſue for an e/ca | 
pr ae — an Shar elt 'for Bn. o/cape, — 
miniſtraton may hripg an action. Lo which For 
firmed, Vide Strange, vol. 1, p. 212. 


Hilary, 7. 


f 


0. Shepherd v. Shorthoſes 


In an dien an the coſe Brought by the executors of 
Cn 75. aer Feen | 5 of 

| the alfighee ofa commiſſion of bankruptcy for goods ſold 

and delivetec by the bankrupt: the :defendant prayed 

Je of the letrers teſtamentaty, which were ſet out, 
and then demurred. And the defendant's council ob- 


jected, that the declaration was of Trinity term, when 
the executor ſays, that he brings into . 9 — 2 
ters teſtaments | by which, ; ſays he, it _/ufficiently 


. 
i 80% W454 


1 


tne go en be- 
Was paid his year's rent, purſuant to 
tat. 8 Ann, c. 17.,the. general iſſue was pleaded, and a 
verdict and judgment given for the plaintiff in C. B. 
on which a writ-of error. was brought, and the general 
errors aſſigned. ib 2013 217 NS 


en Bib ae. 


ficer had notice, that is 


his ad- 


the judgment of the C. B. was af- 
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tr that I am executor of the wil, and. 
e ö therefore ; 
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of the Ordinary, does not bear date till November fol- | 
lowing, ſo the objection is, that the executor declares 
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out; for otherwiſe nie might confeſs ju 


he couit fad tity Whit be Joanie 0 label 
e he 10 ] Vet | 


480 


therefore ought to-have Executiong. &c. I hbereas on oyer it 
appears, that the inſtrument produced under the ſeal 


before the probate, contrary to all the caſes, where it 
is held, that though he may commence an action, yet 
he can not declare on it beforg probate. ; 

Per curiam. The inftrument here produced is not 
the probate, but an exemplification of it; and that 


ſhewing there was a probate before the action is ſaſh. | 


cient; this is their conſtant way, when the probate is 
loſt ; for they never grant a ſecond probate, only 


exemplify the firſt, and thoſe exemplifications have 


been allowed to be given in evidence. Vide Strange, 
vole 1. P. 412. ee 
Trinity, 7 Os. Bellew v. Sttt. 
See this caſe fully ſtated in page 46 of chis work, 
under the head Error. | 
| Trinity, 9 Geo. Anonymous. , | . 
The eourt was moved for a mandamus to the official 


of the Biſhop of * to commit adminiſtration to 


the widow of the inteſtate. 
Per curiam. That will be to deprive the next Ordi- 


nary of his election, in granting to her, or to the next 


of kin; therefore take your mandamus generally, to 


Strange, vol. 1. p. 55 2. 


Michaelmas, 9 Geo. Coatfworth and Wife, Admini frator 
: wg EW Son dau, L. "/ woe 


On an action of trover, the plaintiff declared, that 
their teſtator, V. S. on the 8th of December 1718, 
was poſſeſſed of ten horſes, and being ſo poſſeſſed thereof, 
the ſame day and year died inteſtate, after whoſe' death, 
to wit, on the 23d of April, 1720, ere einer. was 
committed to the plaintiffs; and that afterwards, to 
zb it, on the 28th day of April, the ſaid horſes were 
loſt; and the ſame day and year were found by the de- 
fendant, who converted them, c. on not guilty plead- 
ed, a verdict was given for the defendant. 

On a, motion that the defendant might recover his 
full coſts, the court ſaid; all the caſes were conſider- 
ed, and the point ſettled in the caſe of Pauler v. De- 
lander, | 
brings an action, and on his, declaration ſhews mat- 


ter ſufficient to enable him to ſue in his on name, 


without ſtiling himſelf executor, if a verdict paſs 
againſt him, he ſhall pay coſts; but otherwiſe where he 
is obliged to ſue as executor. Vide Mad. Rep. vol. 8. 


Trinity, 10 Geo» Seviniack v. Manſball. 


This was an action brought againſt an adwiniftra- 


trix, who pleaded, that ſhe had not aſſets at the day of 
exhiliting the original bill, when the attion was brought 
by, bill, and not by original; and for this cauſe the 
plaintiff demurred, and had judgment. #ide Mod. 


Reps vol, 8. P. 288. 8 34 
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under the Debt. 


* 1 = ” * — * 
Micbaelmas, 11 Geo, Anonymous. 
. 5 wry, as V. 1 IN 4 * W n 


An executor moved the e urt to enlarge the time. for 
pleading, the rules elit ot Which was, oppoſed, 
unleſs he would Enter into a rule not to. plead any. 
judgments obtained againſt him after the; rules, were. 

| | A . 49 Ke ; Igments in : 
was » It and plea: the m in har to the plaintiff 2 : 


demand. 


— 
Gen * 
8 (4 


— 


grant adminiſtration of the goods of the inteſtate. Yide | 


» * — 


-  Executo2s-and; 


— 


ee before marriage it was 
The true diſtinction is, wherever an executor 7 


4 
g 
x 
f 
| 
£ 


dict, the court held that it was. well enough, and 


891, 


52 U 


N Hilary, 12 Geo. Portman v. Canes | 

See this-caſe fully ated in page 309 of this work, 

under the head Coſtes 4 _ 
Trinity, 12 Geo, The King 15 Bettefiverth, 1 

See this caſe fully ſtated in page 217 of this work, 


i 


under the head Baron and Feme. 


 Michaelmas, 13 Geo. Gradell v. Tyſons © Etror, 


In an aQtion of debt brought on a bond by the executor 
of the ſurviving executor of the obligee, the plaintiff bad 
a verdict; and on'a writ of error brought, it was objec. 


ted, that it was not ſhewn, that the firſt executor 
proved the will; and if not this ; executor could not 
maintain an action, but it muſt be brought by the ad. 
miniſtrator with the will annexed. But being after a ver- 


affirmed the judgment. Vide Strange, vol. 2. p. 716, 


| Rayms. vol. 2. p. 1441, 


| Michaelmas, 1 Gee, Holiday v. Flacher. 


See this caſe fully ſtated in page 156 of this work, 
under the head Auer ment. : . 


Hilary, Geo. 2. Chace u, Cboce. 
The execntor of a landlord, after the death of his tef. 


7 — 


tator, had rent due, and the goods of the tenant were 
taken in execution, and the executor gave notice before 


the removal of the goods. 


Per curiam. An executor ſhall have the benefit of the 
| ſtatute as well as the landlord himſelf; for it is an in- 
/ tereſt veſted, as in the caſe of Myndbam and Dalgrave, 

Vide Forteſcue, p. 359. Der et 


Hilary, 4 Geo. 2. The King v Bettefworth, Af 


On a mandamus to grant adminiſtration to Jobn Cul. 
lom, of Joan his wife, the return was, that by articles 
reed, that the wife ſhould 
have power to make a will, and diſpoſe of her leaſe- 
hold eſtate; that purſuant to this power ' ſhe made a 
will, and named her mother executrixz who has duly 
proved the ſame, -—- e 5 
To this return it was objected, that ſhe might have 
choſes en action not covered by the deed, and the kuſ- 
band was at all events intitled to an adminiſtration as to 


them. f 


Fer curiams A general conſent to make 2 will does 
not ſeem wo mg” but there ſhould be a: conſent to 
. 


that particular will; beſides, this is, going beyond her 

power, which did not extend to the making an exzcu- 

ter; this is rather an appointment (which in * 
te 


will controul the adminiſtrator as to the leaſehold e 
than a will; and as there may be other effects not co- 


vered by the deed, the return is ill, and therefore there 
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wert, commanding bim to grant adminiſtration 10 


Smith, ol the goods of his deceaſed ſon, during the mi- 


nority of bis grandſons: 1. 


Vir curiam. When we grant a mandamus,/it is to ob- 
lige the judge to do rigbt to the party who ſues the 
writ; but as there is no law which ſays to whom theſe 
| adminiſtrations during minority ſhall be granted, there 
is nd law to be put in execution; in the cafe of the next 
of kin he is intitled of right, and therefore in that caſe 


But we will grant no 


mandamus of courle.. 


we grant 2 mandamus of | 

of any advantage h y law, to, recover, his de 9 9 in this caſe. Vid Stra. uol. a. M.. 
unleſs the defendam ould cater. into ſuch a füuſfee ß 8 

s | ; li | 1 1 Hilary, 
. „ 


U 


Hilary, 4 Geo. ' — 1 collafton V. Walkers Ecror, 


The plaintiff in the orig inal action declared on a 
pes note, as azmini/trator pending the ſuit. On 


a writ of error brought, it was inſiſted on, that 


there being a will, the Ordinary has no power o 


rant adminiſtration. Mod. Rep. 636. 90 874. rules 
this caſe in point. The council on the of gu 
ed. that it is as Juſt the Ordinary ſhould grant admini- 
ftration pending the ſuit, as during minority or abſence ; 
for otherwiſe the inconvenience would be great; for 
in that interval, any one may take and embezzle the 


£ 
[5 
5 
5 


| 


er fide argu- 


8 


re/tator's goods, and pet be anſwerable to nobody. It 


was anſwered, that the reaſon why the Ordinary may 
grant adminiftratton during minority is, that for that 
time there is a dying mnte/tate, becauſe the executor is 
not able to perform the will of the dead; and theirea- 
ſon of during abſence is, that there the execut;y commits 
a default, which the Ordinary muſt ſupply. 
After feveral arguments, Mr. Juſtice Page and Mr. 


Juſtice Probyn held this a good adminiſtration, and that 


the judgment of C. B,'in favour of th 


| e defendant in er- 
ror ought to be #ffirmed. . 


* 


But Lee, Juſtice, doubting, the caſe was jourded, 7 


Vide Fitz-Gtbbons, p. 202. Stra. vol. 2. p. 917. 5 
Trinity, 4 Geo. 2. Baynham v. Matthews, 


colts. Vide Stra. vol. 2. p. 871. 
Trinity, 5 Geo. 2. Harriſon v. Weldon. 


| In died inteſtate, leaving Ann bis wifi bs d. 
I Weldon died i ee ee bra nt v bus delay. And the Ordinary has no election there; where- 


Amphillis his ſiſter; the ſiſter on the common oath, that 
ſhe believed he died inteſtate without wife or chil- 
dren, obtained admini/tration. And in a ſuit to repeal 
it, as obtained by ſurpriſe, it appeared to be the courſe 
of the court never to grant it to the next of kin, until 
the wife is cited. me 61 I HEE RE 

The fiſter moved for a prohibition, and inſiſted that 
the Ordinary had executed his authority, and cited 1 
Sid. 179, 379-1 Leu. 186." „ 
But the court held, that the Ordinary could not be ſaid 
to have executed his authority, having never had the 
opportunity to make the election which fat. 21 H. 8. 
c. 5. gives him: that it was incident to every court to 
rech miſtakes they were led into by the miſrepreſen- 
tation of the parties: that if there was no ſurpriſe, (of 
which the court below were judges) there ought to be 
a prohibition,\ becauſe then the adminiſtration will have 
been duly and regularly granted; but here was a plain 
ſurpriſe; and therefore a prohibition. was denied. Vide 
Stra. vol. 2. p. 911. : ELLE Ys i ER e A” ETD 


Trinity, 5 Gn. a. Harriſon'\and Wife v. Mitchel. 


A. dies inteſtate, and his ſiſter having obtained d- 
W a Citation iſſued at the ſuit of the iniſatꝰ 4 


widow againſt the adminifiratrix, to ſhew cauſe why - 


the admumfiratign ſhould not be repealed; to iich 
prohibition was now moved for; the plaintiff's 
council admitted, that the Ordinary has an dea 


of kin; but that election being once determined, the 
Ordinary has choſen his power, and cannot repeal the 
, ſo ranted, Sir G. Sands's cafe, 1 Cid. 179. 

The council for the defendant brought dauits to 
prove that the courſe of the ſpiritual court ĩs, to ſuſpend 
the Nac of adminiſiration ſor faurteen days after the 
inte ate'g eath, and that during; that time the plain- 
tiff had amuſed the widow, by aft) 


ſhould be done ig prejudice of her right, which pre- 


ot 


, 


vented any oppoſition to the,admini/firation'granted'to_ | 
the ſiſter; 05 the ſiſter, before the letters — admini- 


Itration granted. to hex, had made oath. in the ſpiritua / 
court,” not obly;that ſhe was she next of kin, bur alſo 
that the inteſtate was never married ; and therefore 
they argued. that the gdminifraten was obtained by 


ſurpriſe and fraud, and that che Ordinmy not having 


had an opportunity. to exereiſe the election which be 


- 


has within 1255 21... Tips t reaſonable be ſhould 
now be ſuffered to proceed in the repeal of the admini- 


coun teach $5 ion to 
grant the adminiſſration either to the wiſe or to the next 


ring her that nothing 
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ces of that caſe were. 


Aration; that ſo the matter being left at large, he may 
Judge who is the fitteſt perſon for the adminiſiratian. 
Page, Juſtice, and Probyn Juſtice, ſaid, that the 
admini/tration- having been obtained by-ſurpriſe, and 
by a falſe ſuggeſtion. to the court, the ſuit for a repeal 
was reaſonable; that this differs from Sir G. Sand's 
caſe, becauſe it dots not appear hat the circumſtan= 
„ & 

Lee, 7 uſtice, ſaid, that it was the common courſe 
of the ſpiritual. court to require an affidavit that the 
party is the perſon intitled before they grant the admi- 


niſtration to him, and therefore the.ſame ſurpriſe mul 


be ſuppoſed to have been in Sand;'s caſe as here, tho 


| as to that the bock is ſilent: and the reaſon there given 
is, that the power being once executed, the Ordinary 


cannot go back: if ſuch ſuits are allowed, it cannot 
be ſaid in what time after the admin;/ration granted, 
they may proceed to repeal it, Adjourned. 
This caſe being moved at another da 
unanimouſly denied the probibition. Vide K 
* | eee 


Michaelmas, 7 Geb. 2. The King v. Bittefworth. 


the court 


J. Hnaſton Eſq; made his will, and appointed two 
perſons executors, and left the reſidue of his perſonal eftate 


to his youngeſt ſon Edward. The executors renounced, 


| and the reſiduary legatee moved for a mandamus to be 


In this caſe the plaintiff prayed leave to diſcontinue, | 
and being an adminiſtrator, it was granted without | 


admitted to prove the will, and have adminiſtration 
with the will annexed. - And a rule was made to ſhew 
cauſe. On ſhewing cauſe it was inſiſted on, that this 
caſe differed from Lord Londimderry't, Hilary 3 Geo. 2. 


where the commiſſion of appraiſement was fer up 


againſt the immediate grant of a probate, which far. 
21. H. 8. c. 5. tequires mall be without any fruſtratory 


as in the preſeſt caſe he is not bound to grant admin 


Atration to the refiduary legatee, none of the ſtatutes 


1 


mentioning him; on the contrary, flat. 21 H. 8. c. 5 
which takes notice of the renunciation of executors, 


leaves the matter to the election of the Ordinary, © © 
And of this opinion were the court, who Haid, if the 


commiſſion of appraiſement was à grievance, it would 


be proper matter of appeal; but they could not break 


into the practice of the coutt below. And Lord Hard- 
| wicke mentioned the caſe of M Heeler v. The Archbiſhop of 


Canterbury, in Chancery before Lord Macclesſald, where 
it was held, that theſe ſort of adminiſirations are not 


within the ſtatute of diſtributions, which brings it to 


Smith's caſe, Hilary 4 Geb. 2. Therefore the rule for a 


* * 


in ie 
3 . i Foz # 4 # 


' mandamus was diſcharged. . Vide Stra. vol. 2. p. 956. 
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See this caſe fully ſtated in pages 72 and 126 of this 


work, under the heads Amendment and I et.. 


Eaſier, 10 Gas. 2. ballern v. Wynne Hrecutor. Error. 
In an action of det on à bond in C. B. judgment 


was given for, the plaintiff; and on a writ of error 


brought in this court that judgment was affirmed ; nt. 


an action. being brought on that judgment in this 
court; on motion it being referred to the maſter to tax 


& «& * 


the principal, intereſt and coſts; a doubt aroſe before 
the maſter, whether this being the caſe of an executor, | 


ment on the . writ . of error; and; thereon application 
was made to the court for their direction. 


o = 


The court were clearly of opinion not to allow coſts, 


| becauſe the executor is not liable by law to pay coſts on 


a judgment affirmed in error, and that the coſts to be 
aid in cheſe caſes are only what the defendant is by 


aw liable to pay; and the maſter was directed not to 


tax any eoſts on the judgment affirmed. l 
lt N 427 urged for the plaintiff in the above 
caſe, war the yenalry being forfeited in law, the de- 
ſendant gun not ko be Taved from it, but on equi- 
table terms, uh but the "co wiſe. 


Fig, i Ge. 2. Vaughan v, Brown... 
The defendant was ſued as executor; and pleaded a 
. 8 himſelf in the life of the deceaſed. 


and 
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Urt thought otherwiſe. 
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da retainer: the plaintiff replied, that he was execut 
bily de fon tort : ol poor ef Sway * way of plea pork 
tin confinuance rejoins, that he has ſince obtained 
ters of adminiſtration. On a demurrer it was ob- 
eGed, chat this is to abate the plaintiff's writ, which 
nas Well drought, by the ſubſequent matter not depend- 


ing on any act of the laintiff $; and that a rejoinder 


2 departure from the plea. 


But the court held that it was well enou; for the 
firft plea does not fay there was à will, and the defen- 


dant could not at that time do otherwiſe than admit an 


acting as executor: and they ſaid, it would be very hard 
to lay it down, that if a man who ſues for adminiſtra- 
tion is oppoſed, and the cauſe runs out into any length, 


that the acting during the ſuit ſhould be conftrued ſuch a 


wrongful executor/hip, as neyer can be purged, fo as to 


give him the benefit of retaining: beſides, theſe pleas | 


of puis darrein continuance begin with à relinguifhing of 


the verification of the former, which ſhews it may be | 


departed from: therefore the defcndant had judgment. 
Vide Stra. vol. z. page 1106. | | 


Hilary, 12 Ges 2. ö Marſh v. Yellowly. 


In an action brought by the plaintiff as executor of an 
attorney, one count, was, that the teſtator in his life- 
time was employed by the defendant, and did buſineſs 
for him, but dying in the midſt of it, the plaintiff cauſed 
the ſame to be finiſhed, and the defendant in conſide- 
ration thereof undertook 0g Se. The plaintiff was 
jonſuited at the trial. And now the defendant moved 
or colts, on the autharity of the cafes where it has 
been held, that if the plaintiff might have declared on 
a promiſe made, or wrong. done to himſelf, he ſhall 
pay coſts, it being a cauſe of action ariſing in his own 
er curiam. We axe all of opinion, that the plain 
tiff ought to pay cols. The reaſon, why executors have 
been excuſed, ariſes from: the words of ſtat. 23 H. 8, 
c. 15. which ſpeaks of contracts with, or. wrongs; done 
to rhe plaintifß, lema nich the 
ior might undoubtedly maintain an action in his own 
right: and it falls within the reaſon. of paying colts 
where an executor declares on a converſion in his own 
time. Vide Strange, vol. 2. p. 1106. bs rh 


Trinity, 13 Geo. 2. Foltes v. Decminique. 
The plaintiff declared on à bond: in the, detinet 


ainſt the defendant , as. adminiſtrator during mino- 
rity, with the will annexed: and on oyer, the condi- 


tion appeared to be, for exhibiting an inventory, and 


duly adminiſtering. by paying debts and legacies, the 
A 0 which the defendant avers, the 
plaintiff replies, that he had not paid a legacy of 
1500 J. though he had more than ſufficient to pay all 
the debts, 7s wit, 5001, and on demurrer it was obſect- 
ed, that this was a void bond, not warranted by flat. 
21 H. 8. c. 5. or at common law, by requiring an ad- 


* 


miniſtrator to pay legacies or diſtribute according to 
eci 
{ 


the eccleſiaſtica jon; and ſhould be taken to be 
obtained by compulſion, OO 8 


Per curiam. Theſe adminiſtrations are not within 


ſtate 21 H. 8. and therefore we deny a mandamus. We 


muſt therefore conſider ir 2b a bond at comman u: 


and them it is ſufficient, if it be good in that part on 


which the breach is aſſigned; as we think this is, and 
we cannot take it to be à bond by compulſion.” ,There- 
fore the plaintiff muſt have judgment. Vill Strange, 
vol. 2, P. 1137. i NR ls 15 © 2p 1 5 nnn 


Michaelmas, 13 Geo. 2. The, King v. Benteſioonib. 


On a mandamus to grant adminiſiratijn 25 s buſ⸗ 
her, 
P 


her diſpoſed of as the ſhould think fic, ſhe 


band it was returned, that the : wife's... ving 
by her will given her ſeveral efteHs, for th {apa 8 
uſe of the wife, exclufive of the huſband, CATS 4 | 
ingly made a will, whereby. ſhe deviſed. her ; para | 
_ eſtate to truſtees; with whom the ka: —＋ — 


litigating the validity thereof in the eccle/iafticdl court 
» © o * | 2 X g 1 4 > 
pending. which ſuit the. Dean of the Arches could 
no} grant admmiſtration. be ld ago Jin bent a 
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here is a demand tor which the execu- 
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held it was not neceſſary, There 


: bury 
| ould ge | 
S ttactation of E. B. one of the executors named in the 


U 


* A ; - 6 ; 1 ? 
A WT. 
Executo2s and Adminiſtrators. 
4 5 i 6 x? \ eren _— OS. bs & F \ g 


Per curiam. This is an inſufficient return, for here 


is no a of the huſband's to expreſs his aſſent to her 
making a will; and. ſhe may have chaſes in action, or 


other lights, beſides, what are included in her mother's 
will: in theſe caſes there muſt be ſome ac done by 


the huſband, to.exclude himſelf, which not being pre⸗ 
tended in this caſe, there muſt be a peremptory manda- 


In ag action of debt on an arbitration; bond, wherein 
the plaintiff and defendant ſubmitted all matters be. 
tween them or either of them, the arbitrators awarded 
39 J. to the plaintiff in full of all. demands, either in 
her own right, or as executrix to her huſband. And 
on d:murrer, it was inſiſted, that the arbitrators had 
exceeded their authority. And Carth. 118 was cited, 
and a caſe put of à grant of all. good and chattles, 
which does not paſs goods the property of ancther, . © 

But the court held, that the ſubgiſſion was general 
enough. For the demand, as executrix was a Matter 
depending between them. And 1 Roll. Abr. 246, ph. 
2, 3. 3 But. 65, are, ſtrong to this purpoſe, And 
though in Cre. Car. 433. there is an averment, that 
borh ſorts of demands were ſubmitted, yet the court 
fore the plaiatiff had 


* 


judgment. Vide Strange, vol. 2. p. 1144. 
Trinity, 21 Ges. 2. Hookin v. Quilter, Error 
There were three counts in the declaration as execu- 


trix, and the fourth was for the uſe and occupation of 
the plaintiff's houſe, judgment was obtained by de- 


Fault in tne C. B. and on a writ of error brought, 


the court delivere+ their opinion as follows. 
Per curiam. There being no verdict, we can pre- 


ſume nothing, but the fourth count is, as it appears, 


in nher own right, whicn. eannot be joined with the 
others; and the damages are intire ; therefore the 
judgment mult be reverſed. Vide Strange, vol. 2+ page 
— 4 boo SRI, 1 


* 1 


Hilary, 3 Ct. 3. Haward, Minu, and anather, E.. 


See this eaſe fully ſtated in page | 203 of this work, 


under the head Bankrupts. 


£ 


* 
1 


Eafter „ 3 Geo. 3. Plumer, Spinfler 10 Wilkam N Aurel. 4 


ant, Adminiſtrator of Peter Marchant. 


gee this caſe fully ſtated in page 468 of this. work: 
r 


Hilary, 4 Gee. 3. Harrit, Executer- u. Jones. 
See this caſe. fully ſtated in page 314 of this Worb 
def the head C e e e, 


n N n 8 C 
Hilary, 4.Gee. 3. The King v. Sir Edward Simpſon. 


„Qu ſbeving cauſe againſt a rule made on the judge 


of. jy r- court of the Archbiſhop of Canter- 
him to ſhew cauſe why a writ of; us 
Id not ifſue, requiring him“ to admit of the te- 


5, with of '$. E. A. Latour, widow, of his renunciation 


— 


© of thedaid-will, and to grant a probate thereof, with 
the codicils annexed; to the ſaid E. B. and 4 Zaum, 


being the ſurviving axecutors named in the ſaid will.” 
After hearing the arguments of the 'council on both 
ſides on this rule, the matter was adjourned, and after-, 
watds by the concurrence of all the parties, à conſent 
Ford Mansgfeld:' As neither of theſe two perſons have 
any intereſt. of their own in the ne Tony each 
e 3 wich :n/olvency, and here is # coun 
ati all on behalf of the a gui truft ; it would be 250 
nN 2a 
of 


the beſt method, and mot agreeable to feaſo 
prudence, that admin ſtration . bee 


be by conſent © 


| * ol 1 , 1 F 
1% parties, granted d ird ſolvent, perſon; 
ALTOS ET. 35 169091 SOLE HL D997 en e 
LAS 1 13 ö 
\ 2 i 2 


cutors v. Femmet, Executor. 5 


1 


therefore let the chſtay qui trust have notice of this 
ropoſal, that they may = their anſwer, thereto. 

P 275 this matter coming on again, 

by conſent of all parties, “ that the 
«« oranted to both; but that Mrs. L. | 
% any more money, or further Ds px but that ſhe 
« was to be paid her own legacies and colts, and to be 


66 indemnified.“ Vide Bur. vol, 3. P. 1463, 


Exceptions, „ie Pleas nd Pleadings. 


„ 


wt. * 
W 


4 


 Faitozs / Merchants. 
Fairs, Markets, and Tolls. 
Michaelmas, 6 W. & M. urin v. Meſch. Error. 


On a writ of error brought on A judgment in the 
Count Paid of Cheſter, they preſcribed for toll of 


goods bought within a manor, and the queſtion on the. 


pleadings was, whether ſuch a toll independant of all 
. markets and fairs can be good? | 
It was argued, that the preſcription was unreaſon- 
e. ; WEN: 
—_ For the manner, viz. the-Lord only claims the 
toll in his manor, and it is not for goods bought or 
fold in a market, Cc. 


2dly, For the matter, viz. 1 to a toll o 


2 d. for every pack bought in cheſter, called Man- 
chefler wares, except of the burgeſſes there. | 
Per curiam. We are not ſatisfied with this preſcrip- 
tion, becauſe there was no recompence for it, and 
every preſcription to charge a ſubject with a duty, 
muſt impart a benefit or recompence to him, or elſe 
ſome reaſon muſt be ſhewn why a duty is claimed. 
Vide Mod. Rep. vol. 4+ p. 319. | 


 Miichaelmas, 1 V. 3. Burch v. Scory. 


On an action of trouver brought for goods; to which 
it was pleaded by the defendant, that he had bought 
them in the market overt. . CET el ee 

Holt, Chief Juſtice. You muſt prove the ſale in 
market overt, and at a convenient time. If goods be 
bought on lking, the vendee muſt return them, other- 
wiſe his detaining, or not ſending. them back, is ſuſſici- 
ent evidence of a liking ; ſo if he declares his diflike, 


but afterwards diſpoſes of them; ſo if goods be ſold 


on liking, and before the day on which the party by 
the agreement is to return them, he ſells or diſpoſes of 
all or part of them, it is a liking; and the time of lik- 
ing or diſliking of goods, 2 days by flat. Vid 

od. Rep. vol, 12. P. 399. 15 


Danler, 13 V. 3. Anonymous. 

On an action of trover brought for à filver cup 
againſt a goldſmith in the Strand, it appeared ble 
apprentice Aud bought it in the ſhop. © 
er curiam. A ſale of goods in a ſhop in the Strand, 

or elſewhere out of London, does not alter the property. 
Holt, Chief Juſtice. Even in London, if the felon 
convicted on the owner's evidence, it is ſufficient; 
and here, becauſe he could not prove a demand of the 
maſter, but only of the apprentice, he was nonſuited. 
The reaſon. why it alters the pro in London is, be- 
cauſe the ſale in a ſhop there is deemed to be in a 
market: overt» Vide Mod. Rep. vol, 12. p. 8 1. 25 


2 * - - 
9 7 L « 4 * * * 1 18 
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, Holt, Chief Juſtice. A nll is not. of * bg © Anh 
meident to a market, Fide Modi Rep 25 


4 d 0 
o. vol, 7. p. 12. 
2 ys * F.5 . 0 N — "W *. 
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| 


2 rule was made | 
robate ſhould be 


ould not receive 


: 


* 


rr 


| man's Gloſſary, the w 


| ” 


plaintiffs replied, that the 


* 


In an action of treſdaſc, the defendant juſtified as 
clerk of the market within the diſtrict of YÞitechapel, for 
a diſtreſs of 3 5. 4&., for not uſing meaſures 5 * 
according to the ſtandard of the Exchequer, On 4 
murrer, it was urged for the defendant, that this was 


an authority pron by feat. 14 E. 3. b. 1. . 2. 


Holt, Chief Juſtice, held, that the cler of the mar- 
ket could not have power to eſtreat fines and amercia- 
ments, otherwiſe than as a 
reaſonable the clerk ſhould bring the ſtandard with 


him, than that the people ſhould follow him, or attend 


at a place out of the market. Yide Salt. vol. 1. p. 227, 


Bafter, 16 Geo. 2.  Hartop v. Hoare and others. . 


See this cafe fully ſtated in 
under the head Bailment. 
 Michaelmas, 16 Gees 2. Hellmway v. Smith. 
In an action of treſpaſs, the defendant juſtified for a 
toll, and ſet forth a cuſtom in D 
on St. Auſtin's day, and to take toll; and that Queen 


| Elizabeth reciting all this, had granted them ttwo new 
| fairs, one on the Tueſday after Eaſter, and the other on 
St. Matthew's day, with all pr 


ofits,, commodities, emo - 
luments, liberties, and free cuſtoms to ſuch fairs belonging. 
On demurrer the juſtification was held ill, for fall is 
not incident to a market. or fair of common right, 


and therefore not within the words of. reference; and 


theſe being new fairs, on which 79 toll is granted by ex- 
preſs words, tne cuſtom.cannor-extend to them. 80 the 
plaintiff. had judgment, Vids Strange, vol. 2. p. 1171. 
Michaelmas, 19 Gea. 2. The „c. of Nortbamp- 

The plaintiffs declared for a eh committed by the 
defendant in breaking and entering. their cloſe called 
the Butcher Row, and erecting à ſtall there. The 
defendant pleaded ſeveral pleas, which went to iſſue, 
and were tound agaioft him. Bur his third plea was, 


that there is a py olic market held every Saturday. in the 
aid place, tor ſe 


elling of butcher's meat; wherefore he 
entered the market with his meat, in order. to ſel} it, 
and for that purpoſe erected a-{tall.in the open market, 
for the neceſſary expoſing Fl meat to ſale, and laid his 
meat on the ſtall, as be had a. right to, do, &c. The 
| they were jeized in-,fee of the 
cloſe and market, and that the defendant, without 


their | ener and ot his own wrong; entered and ſet up 


the ſtall. Lo this there was a frivolous. rejoinder, and 
a demurrers © 9: FOE 


Ic was three times'ar 5 d at the bar, and inſiſted on 


for the de fengagt, that ge had not only,» #ight to come 
| 


into.the marſet, but alſo to erect a ſta there; and that 


if he bad not, yet ip: was not the proper.rgmedy. 
Ber a : Hut point, we are all of opi- 
nion, that though every perſon; has of common right a 
liberty of coming into a public mgr4er for the purpoſe ß 


Per curiam. As to the fir 


* 


buying and ſelling ;, yet he has not of commonenight a 


Hberty of placing a ſtall there; but he muſt. acquire 

that by a compenſation, which is called ſtallage; and 

in Blunt's Law 8 Minſbend t, Beper, and Spel- 
ord 2ſt 


faction to the owner of the fot}; for the liberty of pla- 
cing a ſtall on it; and if in the erecting one the ſoil is 
broke, it is called piceage. And this right of ftallage is ſo 
fixed to the owner of the ſoil,” that in Mo. 474. it is 
held to deſcend to the boroughs Engliſh heir, though the 
right to hold the market goes to the eldeſt ſon. bo 


not properly a tall, which can only be due by grant o 


preſcription, whereas ffallage is demandable in the 
caſe of a new erected market ; and the ſoil is no farther 


conſidered as dedicated to the public, than thẽ common 


right of entry goes. 2 Inſt. 220. 1 


the -ſoil- againſt one who ' wrongfully. places a ſtall 


there: and he could have no other remedy ; be could | 


not diſtrain Feaſant, or if he could, it would not 
+ follow that zre/pajs does not lie. He cannct bring 
Cd 9 5 t 


' 


* 
- 
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franchiſe ; and it is more 


page 191 of this work, | 


aventry to hold a fair | 


allage is defined to be a ſatiſ- 


frcond'point, we are of opinion that an a- 
93 is the proper remedy for the owner of 


% 


: 
- 
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They held therefore that the plaintiffs had a right to | As 5 | TT ir might 
4 ſatisfaction as owners of the ſoil, and that they had 5 wage for rel 41 ng to 1 f Jobs ti ; 112 Sets: | 
purſued the proper remedy : wherefore judgment was | age Was paid: the court; woud not grant. ine rule, 
P «Reb, ys ] but ſaid it was extortion, for which be might be in- 


2 


debt or afl, for there is no certsin duty: or impli- 


1 


menen nen FIG BA wo 13 NR OR 
Trinity, 3. The f Yarmouth v. Eaton. . Ons Fat Sk on 
Tr nit, 3 Geoe 3 Mayor f | WR Tini, 7 V. z. Brockwell v. Lack, | 


See this caſe fully ſtated in 8 of this work, | | | 
under the head N a IIa ag action of dee by the bailiff of the palace court 
| wen | | I of the Bichop of Rocheſter for fees, on the execution of a 
add N — — judgment in that court, being 12 d. per pound for any 
| | e ſum under 1001. and 6 d. per pound over and above that 
Fees | | ſum; and this is by virtue of ſtat. 29g Elia. in which 
J VCD, | there is a proviſo, that it ſhall not extend to fees taken or 


oY. 


EDS e . | I had within acity or town-corporate. 
Michaelmas, 3 W. & M. Stackwell or Stockhold, v. Col- The plaintiff had a verdict; and on à motion in ar- 
|  lifon or Collington. I reſt of judgment, becauſe of that clauſe in the Rath 
. bj 26 it was alledged that this caſe was not within that pro- 
In an action brought by the plaintiff againſt the de- | yiſo, it being neither a city nor torun - corporate, where 


1 


fendant for his trouble, in ſerving the defendant as a the execution was made. vs $368 5 
commiſſioner to examine witneſſes in a ſuit between him | "Now the reaſon why execution fees are not to be 
and one B. for that the defendant promiſed to pay him for | taken in ſuch places is, the juriſdiction is narrow, the 
his pains; it was alledged, that a commiſhoner could | ſheriff's at leſs trouble, and not ſo much in danger 6f 
not bring afſumpſit on ſuch a promiſe, for he ought | an eſcape; but here the juriſdiction of the Biſhop-is as 
to be indifferent, and it is unlawful to be paid for ſuch | Jarge as his dioceſe, and ſo not within the like reaſon, 
/ ſervice, © | | | ailiffs of franchiſes and liberties are 'named in the 
Per curiam. A commiſſioner is named by the party, | ftatute, and the plaintiff being ſuch, and the place nor 
and it is intended be ſhould favour him, and therefore | within the proviſo, he is 11 to this action; and it 
it is a challenge to the favour, that he is a commiſ- | has been ruled, that where a bailiff of a franchiſe made 
ſioner at the nomination of the party, though no prin- | execution on aff. fac. he ſhould have his fees by vir- 
cipal challenge. 1 Inſt. 157. b. and a commiſſioner | tue of this ſtatute, SQ A 
takes pains to attend the examination of witneſſes, and Per curiam. An officer of a liberty ſhall have his fees 
therefore deſerves recompence as well as a commiſſioner | for executing the proceſs of this court ; but it was ne- 
of bankruptcy, and there is a difference between him | yer intended by the ſtatute that he ſhould have any for 
and a ſheriff: ſo the plaintiff had judgment. Vide | executing judgments obtained in inferior ; courts; 
Mod. Rep. vol. 12. p. 9. Salk. vol. 1. p. 330. therefore this judgment was ſtayed. Vide Mod. Nb. 


h | | ; 1 vol. 5. FD 97. Salk. Vol. Is P. 331. 
Hilary, 5 W.& M. Fohnſon v. Oxendan. e e or OO 
A prohibition was moved for tothe Arches to tay a ſuit Trinity, 8 V. 3. Fohnſon Ve Lee. oh | © 


there commenced for fees, againſt which ig was urged | . NE ee 
that they are the Le N. beſt judges Je their own | See this caſe fully ſtated in page 382 of this work, 
fees, which generally ariſe b conftitutiofis provincial ; under the head Eccigſigſtical Matters, F. 
and for e 4 in the Was ee P 15 75 to | AYES es SONY ee RON ok 
a proctor, who libelled in the /prritual court for his fees; Elen 9 z. Bardaiiw x: 0. Les 75 
and for the like cauſe it was denied in this court, Hi- , "cath in We { 0 negſter, icar of 
_ 16 Fac. and the reaſon then given was, that it is St. Martin's, * Gre/dale, Pariſh Clerk there, 
ju | 


a progtor ſhould be recompenced for his trouble and 3 irre 
f eee rr Dr. Lancaſter and Greſdale ſued Burdaus in the Cun- 
charge, though a ſuit was commenced in a court chri/- fiſtory Court pes Bites of London, alle dons therein, 


tian for a cauſe of which that court had not an origi- | f 
1 | | ot | that Dr. Lancaſter was Vicar, and R. Greſdale was Clerk 


le is true, in Hilary 35 & 36 Car. 2. the Court of | of St» Martin's, and that by reaſon of the premiſes, and 


Exchequer made a queſtion of this matter, but after- alſo of an immemorial cuſtom, the vicar was intitled 
| wards they refuſed to grant a prohibition in the caſe of to 25. 6 d. for every child born and baptized within the 


WM. 


Senn £@agee ot, 


i 
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Stelton v. Lee ; and ſince that time the court of C. B. pariſm; and 12.4, for the churching every woman; and * 
Hilary 2 W. & M. would not probibit them in the caſe the clerk was intitled to 12 4. for the regiſtering every W. 
of Froggat, the official of Wells v. Jaſſelin. child; and that Burdeaux was an inhabitant within the ele, 
Per euriam. It is cuſtom, and not the authority of the | Pariſh, and had a daughter born therein, and had not EX 
conſtitutions, which intitles prodfors, &c. to take fres, Paid the faid. fees. Burdeaux denied the cuſtom in the Vol 

for which an action will lie at common law, and there» | ſpiritual court, and moved here for a prohibition ; ſug- 
geſting that a clerk is à lay officer, and his fees lay, for UH; 


— - —_ 


ore the /priritual court ought to be prohibited; the rule | : nor 
x 45 - 3 prohibitians Vide | which. he can only ſue in the temporal courts : that of 


was, that they ſhould declare ne c 
Mode Reps vol. 4. p. 254. common right no fees are due for ſacraments; that 
; 1 1 there was no ſuch cuſtom as was alledged ; that all 
Hilary, 5 W. & M. Goſtin v. Elliſon. * |" cu/loms are triable by the common law; and that this 
. n I child was not baptized, nor his wife 'churched by the 
A prohibition was moved for and granted to ſtay a ſuit | vicar; nor his child regiſtered by the clerks. © 
in the Archdeacon of Litchfield's court againſt church- | Holt, Chief Juſtice. Nothing can be due for theſe 
wardens, for a fee for ſwearing them, and taking their | matters by the common law; and as for the rauen law, it 
preſentments; the court was moved afterwards to diſ- | is of no authority of itſelf in England; but oply fo 
Charge the rule, but the motion was over-ruled it be- | much as has been through cuſtom received: here: The 
ing inſiſted, that no fees could be due but by cut for | convocation cannot by their canons take money out 
work done; in which caſe an action might be brought | of people's pockets. . Lingweed ſays, if a parſon takes 


on a quantum meruit. Vide Salk. vole 1. 5. 330. | 5 iro for r ing, it is ſimony; but indeed, fays 
„54 „ „„ I | hesfometbing may be due by cam, but then this en 
Micbaelnat, © . & A. Heſcov's Caſe. bn | can never be good, to take —_— „ 

| Ys VIS: Ha child which never was. chriſtened by them. This i 

| like the caſe in Hob, 175. where a man died in one pa- 


wo wes 4,4 a 


' | riſh, and was buried in another, and à % was demand- 0 

ed for his burial in the pariſh where 10 died. If you Ness 
nie you oughr.to chriſten their children, Jon ought wuſt 
| libel'againft them for not chriſtening their children st- be h; 


; cording to the canon law, but you can never have = 


( | | 


Fus Atera enen e. „ 
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oy an 580 et "I gale? tothe 1 if, And priſon v the ſheriff on this inſiſted td be paid his Pownd-. 


rit be -age:on thebexetution before he patted with the _ 
125 e 19 23 tber dsfendant. and would have Giſtingufſhed this en 


che caſes in Salt. 330% 337 Ker | inaimuch us de A 2 
| +HEke actually executed the and thoſe r 
Eafter, 1 W. 3. The Biſhop of St. David's. V. Lucy. ; | only againſt his inſiſting to be paid bers hand- 
Nen ee * there is nothing in the Per, 29 4] cap. 4» or 
0 , An of ummon right, | | 3 Ce. f, $174. 4320 fete d on pa ” 
* GL Mag GU and 12 Cörlcdeh 124 1 | ment © is Pon dage, to being 4 body. 
ae bad At, but by 7 5 they are altowed | | But that ant ſaid zi1they::1could not thin hing 


4 1 P. 486. 5 bargains with people to-- obey: their proceſs," whith 
tk bet of Vide il Ron, vol. | 8 L108 ee enforce i an obedience to, and leave the 
f 


1 eie e 9+ his action of det for the Ie, which way bis 

Michaelmas I 3 W. 3: Pollird or allrd v. « Gerard, legal remedy. It went off at laſt; on the 8 ſi oy 
BIG, | * mitting to carry him to a judge's ehamberz. But Fo 

See this cal folly yy in page 265 of, Wis. york, Juſtice, ſaid;\afuhe was brought before him, he — 
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© The ſheriff Having executed m elegit, bronghr an 10 pet s loaded, Waggon upon the road, and the 
Sion of abo his: ger Nn ie WAP GhjeRed; "tha: care Ende 5 5 4 8 hr ens 
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fa on the. bra 
_  ) Potwell, "Juſtice, ſaid, “ chat extent gr 58 | 296 7 tree, and both 
word of: the ſtatute of 2 and chat An exte 2 e e ted. {CF ls: A e tree 


elegit was an extent within the ſtatute, as well #5'#n j| 5c : 641] 64 W Re e 15 5 ae K A 


extent on a ſtatute, Vide Salk. vol, 1. p. Raym. ] 6 10 Toi own. eee ba 
vol. 2. þ . et a ad: 80 ge 1 | 1 e Parker ve Win, W 
* AN. 5 bad «USAF £ Win 14 | 7955 ; "mJ 9 0 4 et ren 4 242% 7 ol] hn Bi 
| a * are * ig of re i [| 14mpleadable at cen . dur the nde ras | 
Ce was 00 Fest ou 4 ae to {| dhe manor n impleadable in the coutt 67 
Me Spiritual e court, to x 9 — for ay Kn manor; and laying it in the declaration to be 15 6f 


burying in-tbe cathedr ch hut. not Gee for the Manor ; IC. ag. holdery of ghe manor, chu 
no fee is due for burial. 75 aan right : but where laid to be Part of the manor. 4 coral 


| 
of io, due to. > Dian. ang Cha ter. of Hauler, Lor } the manor, ſhews it is not impleadable i in the court of 
| 
licence is neceſſary, the 1 giving it may ſtand on | 


by 6 Dre Juſtice, 0 rent may be parcel of e 


his own price 3 and if t ſuch a cuſtom, it 2% o , May th the er land is run 
triable at c Dios 3 „523. 915 the Cüfte in 2 wh 44% Rn hg! Iden.obche eee g of. 
be net denied, the ſor eo {hall proceed; for de Me Ren. vol. 12. p. 3 „ 


there j other e bis 8 I. the cuſtom be denjed, 1 by Ble A 972 ugg i: 4 {ff * Pas 71 3}; tg 5 78 1 4 4c "433 r #35 324 
A 7 Wall 8 At 70 1 N ns l does 
=o mo bY 89 Na e cog 12 {0.9 vght: ** Hilary, * zi Lord Gerard v. 205 822 

1 | 


35 8 | out 1 627 s. 1775 WY, 
ee 8 He 0 bt beit er 1 ori 1% . 140 cl: fally 3 as RT #39 of ni * 
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4 In rep -«/ault, and battery, &c.. there can be no | 


| tur pro fine entered. ſince fat. 5 6 . M. but 
7 — 5 5 e ee 


ing for the fine. In this court; judgment is en- 


8 is to have 68. 8d. in 


_ up — nd any notice taken of the in-; for the 
law is altered and taken away in effect 1 
Therefore it is not like the caſe of à pardon ; ſor that 
does not alter the 7 55 . rr _ 1 U | 


, Wes 4K 11 wo 1 
onion ur 1977 ent 
1 12 Crureny „. 


after two arguments at bar, that aſs 
and ow on the or were two diſtin ads | 


different natures; and although if vi f urmis is put in 


2 5 on the cafe for maifzaſence, this will not 


1 the judgments in irœpaſt and 'caſe are different. 


or in treſpaſs always the judgment is, that he be taten; 
but in — 4% on the caſe, tho“ vi et armist be inſerted, 
yet the judgment is, that bebe in merry; ànd actions 


can never be joined which have different judgments | 


Vide Raymond, vol. 1. p. 272. e 
Eaſter, 1 Ann. The Nun v. Cummoro. —— 


On an indictment for a treſpaſs and riot, the defendant. 
leaded not guilty, and the 8 was remoyed 
The defendant: went defore 
the maſter, and cb Were taxed; and the court was 
moved that he might go before the maſter again, and * 
that the proſecutor might be conſidered for his charges 


ere by L e. 


below, the maſter's taxation being only for colts 


| fince the certiorar; was brought. 
Per curiam. The maſter ought not to confider the | 


coſts below, but only fince the certisruri, and on it: 
then the court was moved to increaſe” the ne. 


Per curiam. Y ou ought not to increaſe the ius after 


every party has been before the maſter; if you do, we 
will ſet aſide the taxation of coſts. Vide Talk. vol. 1. p. 


55. Ran. wele 4. 5. n 


54 n 


Trinity, r Aan. Thi Dueen v. 7. es 


On a motion to ſubmit to à /mall fine, after a con- | 


ſeſſion of the indictment, which was for an 2 Wi 

Holt, Chief Juſtice, made this diſtinction, Wiz. where 
a man confeſſes an indictment, and where he is found 
guilty; in the fir? caſe a man may produce davits to 


prove-ſon aſſault on the proſecutor in mi mo of the 
fine ; otherwiſe, where the defendant is Loulty.; | 


for the entry on a confeffion is only he will ll not conten 


—— our Lady the Queen, but throws ae on the mercy | 
n abſent, | 


if they have a clerk in court that will en Sat for 
the fine." Hilary 2 Ann, Hickeringil's caſe was, that he 


of t the court. 
'The defendants may ſubmit to a 


and his daughters were indicted for a zreſþaſs ; and 
Hickeringil only appeared on the motion'tofubmit to a 
ſmall fine, But where a man is to receive any corporal 


N judgment cannot be given againſt him in 


is abſence, for there is a capias pro fine; but no pro- 


ceſs to take a man and an him on che urge Vide | 


Fa val. 1. p. 56, 
Trinity, 3 Aan. The Dre 2 


LS 
q 


: 2 an inquiſition before the coroner, on view 1 of the do 
body, that the wheel of a'forge cauſed the death of 


the deceaſed, And now it was moved to ſtay proceſs 


for ſeiſing it as a deodand, becauſe parcel of a RW || * | 


as the wheel of a mill or millſtone, which were agr 
2 be Lern and therefore not capable of being a 


Hale, Chief Juſtice. A mill js a known thing in law 
and. ſa ate the parts thereof; and therefore if the A 
of a mill take our one of the mi 8 to pick or gra- 
vel it, and deviſe the mill while the tone is ſevered | 
from it, yet it ſhall paſs as part of the mill: and a bell 
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rar de ; Les 7 1 2 on the inquition un. 
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| nerelqments, &: 
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Sid ate, 4. m. An 


15 court Was moved to 3.7294 an Le Kath ar 
Weftmin/ler, for not making a return of a, writ. Bux, 
15 21. he bt . reer impfo for that the 

eriſt is the omcer or this court. 1 ne court in = 
caſe made 2 rule for the bailiffs to N it, and on 


their . that an attachment © 1 ſhould | 


iſſue. Vid: Mad. Rep. bol. 11. p. 19. 


43 : Lal r *R I'4 "Yes % 
0 \ Bafter, 4 dam; 1 + has ws 
Halt, Chief a "Ga" a juſtice who hiya po 
PE ng Jas power to ballz for he is not obliged = 
| bound to commit a perſon ; but after he ig nee com. 
mitted in execution it is too late to move for bail. Via 
_ OM vol. 11. 8 8 EN OR 85 


Q x a4 8 3 
Nieten XY * wh A 
of 


E afer, 5 Ann, 4 


f 4 2:7, INF: 41 
120 Chief Jofti ice, "afficmed, that he never 6 
and the caſe in Hob. 126. in caſe of an amerciament at 

A W the certain ſum need not be ſet by the 
court, but it is enough if it be aſcertained by the Me. 
h he obferved many authorities 11 other= 


4 


Fu h. $45.1 *ixt enen . 75 1 


% Eaftr, s Wy | Brook v. Hitler. 


50 2 error being brought on judgment in 4 6 
in C. B. for an amerciament in a caumnt lia; 9 | 


dant made a default of ſuit after a genera | notice; and 


the amerciament was affeer N 


Holt, Chief Juſtice, The jury may amerce in 2 G 
tain ſum if they will, and. then there need) not an 
:affeerment, though the proper way is een mtg, 
ang, then an a feenment. * 

The couneil took an exception, that che court be- 
ing uncertain when it will be held, N is, Where the 
lord may hold it when he pleaſes )ia particular and 
convenient notice ought to be given when and where 
— court is to be held, 32 or 22 Ed. 4. 27% & a8. 6. 

16. 353, 555, 886, A general notice in the chutch 


is not notice to incut a forfeiture unleſs there a 
particular cuſtom, for it. | 


1 obs Chief Juſtice, We cannot judge of the notice, 
auſe you ought to have ſhewn particularly, that he 
umoned to the court at ſuch a tay. ay place, 

there to be held, %. 
Powell, Chief f Julie. Te 0 take advantage of afor- 


feiture, notice ſhould be 2 unleſs à particular 


cuſtom to the — antient leets, perſonal no- 


tice. perhaps, is not neceſſary; but notice in the chutch 


and market may be well, But otherwiſe, Where 100 
t an antient leet. - Brown, 166. Minh. 985. Co. 
. tit. Error, 280, 384. Adjourned» | #ide *. 
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* Triniy, 3 Mw 7 * v. Milli WY Wy 

In an action of treſpaſs for taking ay main of 


an houſe ; on not — pleaded, Parker, Chief 
would not admit the defendant to give evil Ma c 
taking the goods as a ,t betyoſd? he might have 


1 juſtified, and the plainti would have had 5 oppot- 


tunity to give an anfwet to it. 4 e i. 
8957 u name 0 x 
; ID * Th Ir | TE; TE 
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N on 3 3 on $A everal 175 | 
ene judgment, and error was 
Per curiam. It was held that &r 7275 


try of th 
be e 


mee 16G bag 8 a 


eee promiſes, was e an dow 


9 * * 


Ker we Med. 4 . 11. h 7 10 Bos 5 - 
- 1 


4 in | 
W 


to one count, whereon "on i . 
2 25 7855 as to the reſt, and the, defendant was, put 


ithòut a da N 
"= was Ben IVY that this is A confeſſion, that the. | 
_ plaintiff had no caule \ of action as to. thoſe counts, 

and therefore he ſhould be amerced for. a falſe plaint. 

Eyre, Juſtice, thought it ATE. to all the entries; 
and the judgment was . S 70 oa boa 1. 


* ng 


— 7 Geo.) 2. 2 v. ; Heard or ue. 


In . the dependent ated for a diftref 
precept from the court let of the Dean and 
of He Aminſter, and ſet forth the gs 
and that the plaintiff _ a baker, an 
within the lard liberty of Weſtminſter, it 


by a. 
hapter 
of the coutt; 
an inhabitant 
was preſent- . 


o 


ed at a court holden at ſuch a time, that the plaintiff | 


fold bread under the affize, for which he was amerced 
ſo much dy the jury, and fo ſet out ſeveral amercia-. 
ments at ſeveral times, which the plaintiff, although he 
was guilty, refuſing to pay, the defendant diftrained, | 
and avowed, Cc. to which the plaintiff demurred. | 
The following exceptions were taken to the conn- 
ſance : 1ſt, It is not averred,' that the plaintiff was an | 
inhabitant within the liberty of Mts, at * ; 
time of the #merciament ſet.” Cro. El. 698. Wy, It is 
not averred that he committed the fact, * y that | 
it was preſented by the jury, which is not enough in 
an dvowry, where the defendant is an actor, making a 
title; and therefore an avorory differs fram a bar to 
an action of treſpaſi, where the patty is only to excuſe * 


A 


. Be " 8 487 


chad the father pl, an hen for 10 ea 
and a part of it ſince he came of Age, atid ho . 
tion of the eſtate, on'the'icontrary a [confirmation of 
the tranſaction. | 
_ Wilmot-and Yates, ' Juſtices, conourre ' with, fe 
Chief Juſtice in opinion. au 
Ver curiam- Let the ple by deliyece 
tiff. vow 125 40 * rd 
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Hee this ts: fully Rated in in rk, 
adder the head Pc Zan page 3 of this wor 


_Eqfter, 2 M. & M. ris ro es” 


"One H. was ſeized in fee as heit bn the of hi 

mother; he and his wife levied a yy 7 with 
Warranty; A. and B. by the ſame fine did grant and 

render the lands to the huſband and wife in tail, re- 
mainder to the heirs of the huſband: the huſband 5 
wife died without iſſue, and the queſtion was, whet 
the heir by the father's ſide, or by > i mother's fide ſhoul 
take theſe lands ? It was argued on the one fide, that 


{ 


the ſuppoſed wrong. 1 Salk. — oo. 3. In the pre- 


ſent caſe, * amerciament is b — Whereas, it 
ſhould be up the court, ths. ſl 2 the jury. 
Hiob. 19968 there ſhould: be a Tpecial W 83 


1 Chief Jyſtice. The want of an averment | 


that che fact was committed is fatal, and the difference | 
.between treſpaſs and 9 * is very well founded in 
reaſon, and ſupported by authority: and bete the al- | 
though, ce. is not an iſſuable averment; then To | ö 
1 7 5 is naught, not becauſe the amerciament is not 
laid to bave been affeered, for that is not neceſſary; 
and Hob. 129. has been denied by Holt, Chief Juſtice, | 
in the caſe of Matthews v. Opiny4 but the fault is in 

is, that the amerciament is by che jury ; whereas it 


ſhould de by the judgment of the court, that he be amer- 7 
ced, and the part of the jury is only miniſterial, for“ 


they are to carry the act of the court into a certainty. 


And the plaintiff had t. Vide Fitz- | 
Leeb. Sane, os 29.8 %% 185 e TER | | 

4 . 4 N * of | 
Ee, 0 Ker, „ Ang, 
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See this caſe full ſtated, i in of work, | 
under the head Elle, 12 page 4 this 


Trinity, Gee. Buch | Bare . aer 
4 532 e Bhs 


"On RY: caſe from. the Surry aſſi nk oy __ 6 
tion on an indebitatus. aſumpſſt, in E the plaintiff 
declared as executor to bis fat ther. for 150 + aſſeſſed for | 

a fine for the admiſhon of the deſendant to a cuſt . 
2 called Daniel's, within the manor 
Abinger, of which Sir 7. F. the father was Lord, 
which cuſtomary, tenement con ſiſted of 2 
agony and a kay? parcel ah gs which and 

et for 74. a year, a (0! 5 an 1 it- 
tent, and other out- goin thr x * n * 
The jury being of op 
ſonable, found à verdia op he plaintiff, Ha /abje} ta the 
opinion of the court on the following Fs fo „ 


will lie. againſt the de- | 


+ 4d * 
21. 
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Lord Man ww 3 
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here Þ's, e ; 


7 A 


555 


| error coram b. 


that no ſüuch 'wri 


that the five e- 5 


e dhe time of the 


| 40the ul 


the ſeiſin of the conuſee is fictitious ; for if te Gnu 
was tenant for years, the term would not be thereby 


extinguiſhed ;_ and ef is like t 1 7 ſurrenderee of a 
copyhold, mothing "but ' & mere inſtrument : therefore 
nothing is alter 


"the ine, but the ſe-an tr 
remains as before. 'Ga Pe. Fae fide it 0 14. — 


che conuſee could not WN if 15 had not the eſtate 
in him, and that it is A TE; infeofft ment; and of this 
opinion Was the court, who held, that the. eſtate was 
once in the conuſee, and the fine and render is a con- 
veyance at common law, and, the render makes the 
conuſor a new purchaſet as much-as.a feoffment, a 
e would do ACPI. IG "wr Salk. 
1 39 * v4.4 th 


debian . feet 


a eos 


44 
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e .. Apa. 913 
n The couft wil 


Ein 
ill not reyerſe a 88 
A 28 returned Againſt the ar EF for — 
conuſees are but nominal perions : though it v 
otherwiſe in the Le or ut. Hern, 
375. And the law perhaps does not ſtricdly require, its 
vet che” oe 1 N e, DFI ur Bs 


25 0 2110 3 110 8 
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bv. Bleed Error. 1 


7 is. Wn 
* ES #11 
1 ne bro 4 in this court of a 
the e and now a rt of 
c. Was br ht here, and an ex- 
that the. writ ought to abate, for 
| lies in caſes; becauſe only. a 
traniſcript of the fine is removed into this court - And 
it was ee to the caſes of, error in the: 
Chamber, Where only a traoſcripe goes Ups: and if the 


writ abates, I writ of. rer coram es lies. 
N The reaſon gf that is not; becauſe: 
in the Fache uer Chamber, h * _ 


ve only a:tranſcript; but 
becauſe 2 * ae nly AN icular authorityito affirm 
It wia 0 


i at a tranſcript of a re- 
2 is oply 


hecauſe on judgment 
'a RTE 2 85 the very ſoot of th 
wy; it is, caticelled, - Ld 22 


ut. 
court held; Fas writ . . oe! hay 
e 210 1. e. Rap. wales: ei gi . 


fa. WERE: A bu n it — pick 21 5 
1 be ie . 5 Hawit vi Speeds, . Wy. K 5 
. eee the huſband ung 4vife being ed in 
in tis gi the wife, jevieda\ffne'to I. S. add e 
al the heir ot bey A the huſband, "be 
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; ſtice. The be a ſpiin 
5 10 75 ein ane e , 


Ht 


4 wiſez.the. wiſe died, ant the huſband 
Nee 7 ue; the, queſtion was; who ſhould have 5 
© 1hd, Net Jeſſot of the plaintiff as heir to thethuſ- | 
or the defendant as heir to the ift. | 
argain and; fell to the uſe of another | 
hence, this is-2 good future uſe ; ſor theke is | 
Ma Sos ce between a pant to ſtand ed, and a | 
pA ads to uſe; for till a contingency happens, or the 
time comes for the fats uſes ariſing, it fg return | 
again to the fer: a fo ot to the uſe of the right | 
-heins-of N. d. after the dea .. is a future uſe; | 
but if it were limited = ariſe after the death of one 


without iſſue, this is v 


to ſupport 1 100 Ce vx v. anleſs the 
dying wirho e be within a certain 1 5 as with- | 


in 155 life of a man; for otherwiſe the law will not 


expect the veſting of ity butjwill conſtrue the limita- 
tion to be void, becauſe the v oſſibility is foreign; 


17 
1 


Holeręſt's cafe in Moor is expreſs to this point. 80 


Bofler; 5 M. & M. 15. v. Evelin. © F N 


1 1 dan 
On a writ of error brought: on a common recovery, the 
tenant-to e pretipe in the c mon recovery was made 


by a he recovery ge Tl ered, and the ne was 


reverſed, yet it was held A Le * Ve EI F 
OP tt * 2. 


2 tenant to the e a t 
Nee . ory « 240 N e 142 


b 6 05 7 2 * »T 5 v. Draw | b | 
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tn this caſe the ray found; 2 ſpecial ve Aach. o — EA. 
in queſtion, i 


= Coxins was ſeized in fee af the] 
by indenture dated the 16th. day of October 1664, in 
conſideration of a marriage intended to vi. mano) 


between him and Mrs, Grace Fry, and of 10, por- 


tion, conveyed theſe fund ds to truſtees, to the uſe of 
himſelf and his heirs till, the marriage took effect, and 


then to the uſe of Mrs. Grace Fry for life, ſot her join- 
ture, then to truſtees and their heirs during the dife of 


of Edward Cozens, in truſt fa ſupport contingent re- 
mainders, and for that purpoſe, to make entries, Sc, 


but to permit Edward Cozens to receive the rents and 


profits during his life; remainder to the uſe of the. 
Jirft, ſecond, third, * ſons. N that marriage in tail. 
male ſucceliively, derte inder ee _— male _ Ed- 
ward Cozens and his then intended wife, ainder to 
the heirs of theif bodies; er to, ihe beirs male 
of Edward'Cozens, remainder the right heits of HA. 
ward Cozens ;" and in this' indentur 55 2 

83 


venanted to levy'a 2 7 to thoſe” u ich 


jed aecordin further fo W tha this: 2332 | 
a Nef. 480 48 t Edward” . f 


ozens had iffue 0 


age tobk effe 


married G. Tipping. Toy fyrths 
Comens! ifh,,1686;cavehanted je hl 
levy a fine to the uſe of bimf bar bY lif 2 oder 8 
bis wite for het with div6rs rem athdery 2 44 

and in tail, exclufive-of n 9 er to. 15 
owm right heits 3 in purfuatice of which, covenant. a 


ow *” with one daughter, Elizabeth 1 afterwards | 


Aitond fine was levied, with*a watrantry again ward | | 


'Cazens and: his heirs, with } Sroclamations: 3 5 A 
the ſtatute: and at the timt of the iy eyied 
n. in actual N an 16834 * jr male 
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5 e of the death of "Edward. 57 f. 
en Grace,' the wife of Edward Cozens, 7 5 
Sa dan entered, chiming!” Under "the, fe ent. in 
1686 and that the fear ef the plaipuff entered on 
them, and leaſed tothe pfaintiff, that the deten t re- 


1 on him, and the planar brought this gjecs- 
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| Inde ing queſt 
| 2 W uſe; 11 ke oy Mads for life; thea®to-his\ hiſt, 
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to his Fight heirs, by oh +, heigs; male, 


Ke was further. argued, that b Th 0 
deration of law, N cltate 1 8 tha P02 286 
rd Coxens, to 

Went caſe Was relle B 4 * not allnweds bt 


er ruriam. There cannot be here any reſultin: 


to Edward Cozens, becauſe he has made a full if. 


and then the! law has 


need fo of the i 8 0 
t in the caſe of Fenwick v. 1 2 


need to make it. 
the party EY 4 diſpoſed: of the freebbld»duk ing 


| for 
WE 51 ular eſtate | "his life; and the law caſt it on him, becauſe» wharſy. | 


ever part of the uſe the feoffot has not asiegsd 
remain to himſelf. But in this caſe the de 

that the whole eſtate. 500 1 han, 
not be in the power of Edward Cozens tor. deſtroy the 
contingent temaindets; ſo that if the court railes a 
refulting uſe here, it. WII be contrary, aral. ce the 
Intent of the parties, 38 to, the rules of the Jaws vadiy. 
The warranty had no operation, becauſe the: leſſor of 
the plaintiff Was 5 1 at the time of the deſcant. 
Litt, fer: 726. Wherefore judgment n 
ee niſi, N, Kc. Vid. Mod. Rep. uol. 4. b, 380 
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8 ** this caſe fully ftateg'i in Page © 4k of his hy, 


under the Head Ne LOWS pi f * | 
Tr oe th 1 2 b 


ef oY Feli, 8 W. 5 Haines Bari Cafe + hy 
” On'a an e for "ſands s in 2 being trier wy 


the laintiff Famed ag Heir at la to one James Mat, 
who had iſlue, William and one daughter, who 
was now the NETS Baſh, * — leſſor of the Ale | 

125 liam Made had likewiſe iſſue, one ſon and two 

ters, Who were all dead without ifſue, | 
The defendant made a title under a copveyany! 

nin and' releaſe,. 7 75 21 May 21 Car. 2. and ma 
B William Ii ads of the one part, and Han 
Bari nd' 2415 Turner of the other part; by which th 
were ſettled on them and cheir hei 


11 ou 2 remaindex to John 
7755 TY hartes Barley; r 
e, al e "remainder to the righ 
of Fil Yam alle fox eve. MRP cy» 

The plaintiff then produced A a ade fc a 

fear. 1633 between the ſaid James mad oft 
art, and Charles . Mair and his wife, and Fo eb. 
daunt of the other part; which deed was atteſted 
by three witneſſes, two of which were roved.y abe 
dead ang the qther could not be found: by which Fed 
it appeared, that a fine vag levied, and the uſes thereof 
were declared to James Wade for lite, ee aps 
finſt ſorig:and the heir male of his body, .ihe | 
ſecond, third, and all other the'fons the fa 10 — 
Wade in tail male, remainder to the iſſue female, then 
9 F of. Milliam Aldor daun for Bfes: ain der to 
es rdaunt and his heirs for euer; Dig that Milliam 
8 was e in tail, and could not "bar the remain- 
der (Without a rechbery, Which Was then produced, 
dia qeed to lead the uſes thereof, and livery and 15 
22 er d to make a tenant to REP Fa&ape. .. 4 

court Were of opinion, the jointute £5 being 


that they might ſupply 
Was in Jounture:) Fade Wag: Nep. vols 5+ P., 2180. 
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ehe, and till-the ſaid "Morley hould genf on her || San ieee, kae, Ear. 
a jointure of, 3094. "per ann and then te ee e A ir Heir nd bro gl in this court to teverſea / | 
ley and his heirs! the marriage took "elect, ted and | comitton'recovery, and there Was a yet. fac. iſſuell out ; 
.the 29th day of | Fanuary 1665; they nga el 'uſe | |. againſt alf the e tenants, and they made default. The 4 
agreed to levy à fin next Hulary gf Bee t E. | recovery was reverſed, and it appearing afterwards, that 
thereof was deelared 'by the thine een wh Ver bh he | | plaintiff in the Fit af ee, had no title, there be. 
Marley nnd bie hau e Fran uy Ihe SANG 4 | ing a temnainder-qvan befofe him) the court reverſed 
. l Wee e che uſes | | their former reverſal, Vt Mod. Rep, vol. g. 5. 398. 

f of the 29th | ſhould" 'be revoked.” After f „ ee e e e | 
2 OR ee | 
DPF AA renne | 

bK. Thar by-tie ee On ns ff only os on jeg wept | 
meant a fine to be _ : _—_— then current; and || af entry was brought againſt Miles Cor let, returnable in | 

months, .and not _ ke to that e I fifteen days of Martin That..on the return Miles | 
therefore this fine was nt vo been levied purſuant to Corbet appeared; and the demandant declared. againſt | 

„That if the fine dennen ue 8 him, that he youched Laey the tenant in tail and a ſum- [1 
that covenant, 2.097% SFOOmgee, CRY Fur war netto mog, td whrtant iNued, , returnable in eight. days | 
lowed to declare other v N cok: * been 6 %% of "the purification, After the 16%, and before the if 
the uſes of that deed, and all parties = N pee | Wy ef the writ. of ſummons, vis, on the f/, day of f 
to aver the contrary by preg : but by, oy _ ſequent, — 1 tary; Le the 'rehaiit "in tal tbaveyed to. Mi | 
and before the ſine, ne een to the Oer ber by leaſe and releaſe for life. At the teturn c ö 

zdly. That ſince 0 e fine ed we tr h they 3 de- | the ſummons, Lach the tenant in tail appeared and en- 0 
deed, other uſes may 8 geed . by the vari. | tered inte the warranty, and vouched over the common | 
clared by Wiiting, and not Fo EMERY 3 ire and | vouchte, and ſo a common recovery was had. This recovery 
ance ther i Pore ene e e eee ,,, , alc in ane i es ö 
gabelt and by abe kame teaſon the ufe'of-a fore may | folified, that A Corbet was not tenant to the precipe ö 
quiſhed; and by fi OV. Sb * neement; it may at the return of the writ of eniry. It was agreed that if | 
be declared by para- haart . rr e 1K before the feturn of the writ of entry, | 
now, 25 in this colts. __ wh nts wee fine ſhall | the recovery had, been pood, (otherwiſe if after, as in g 
/ „ A AE EE NG 2s tail, though | 
be not LY nnen nn,, .Y" be good between the parties by way of e. | 
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the fir/? deed, though it be but 3 1 | rhe tenatit'cogld not render the lands at che return of | 
the conveyance 1 dy 1 * 22 e | the wit of 5d a voucher ſuppoſes a ſeiſin; for it | 
ule ee if ied, ſo a3 it may be | is 3 good cqunterpled that the voucher had nothing in i 
matter how that intent is manifeſted, ſo ag. 1 — * 9 1 1288 Ae the tigie of che youcher, and the words nor 
known z ue whers e eee... NT ONIert NOAM pleads 
venant to ſtand ſeiſed, there muſt be a valuable conſi- | # . e ns Ne e e 20d miche; that one binds kiw 
deration, or a binding agreement by deed. Fide Salk. Tie Perf hoſe hat AK Ph | js era hi MR 
vol, 1. p. 287. 5 . 3 : {was rept, that the iue ſhall be douns;whors 
A CIP © n Ofo.- Fre, | be may have execution for the value, 3 Cb. 3, 6, 
Eafter, 9 V. 3. Stokes v. Oliver, Error. 12 F. 5 19. And it is not Ne — of 
es eds IH 5 $4 Bez A I 2 voucher to lay, the voucher had nothing at: time, 
" A Writof Error was brought to reverſe a ce 1 | Ge, without Hiding, ner ever. after. Raft, 367, 126. 
 covery, and a ſci. fac. againſt the ter-tenants, who are | $9 it is of non-tenure, Raſt, 273, Where the tenant 
ſummoned and appear, and the. ſheriff returned, that | appears on the return of the writ of entry, and the re- 
there were no other tenants. The error aſſigned was, covery ig then had, in ſuch. caſe the tenant muſt have 1 
that the vouches- was 4 fame covers, under age, and | the hol at the return of the writ, becauſe it is a 
appeared by. Attorney. If ſhe had vouched in per- | retovery then ſuffered ; but otherwiſe where there is a | 
ſon, or by guardian, ſuch a recovery ſhould not be're- | vouch r over, or interpleader, as in this caſe; for it is + | 
verſed for error after full age; becauſe a guardian is | ſufficient if he become. tenant before judgment, 41 E. | 
made by the court, who will not admit of any one, „ 8 „„ +: 55 | | 
but ſuch, who. ſhall be anſwerable for the loſs that the | * Holt "Chief Juſtice. It is not enough in a counter. - 
infant may ſuſtain 3 but an attorney is made by the plea of a voucher to ſay, the voucher had nothing in 
party, and an infant may not have diſcretion enough | the lands at the time of the voucher, without adding, 
to chuſe an Attorney who will be faithful to him, | ar overafter; fo it is of non-tenure.: if the tenant to the - 
Therefore ſhe appearing by attorney, and ſuffering præcipe gains a freehold before judgment, it is ſufficient, 
z recovery, it ſhall be reverſed for the ſame after the for it cannot be ſaid to be 2 againſt him that 
party comes of age, becauſe it ſhall be tried by the | had nothing; therefore a writ may be made good by a 
country, whether the warrant of attorney was made | ſubſequent purchaſe, and ſo may a voucher ; and it is 
when under age or not. a 4 e een the more reaſonable, becauſe the demandant may have 

Neither can the huſband, eee full age, make | a good cauſe of action, though the tenant have not 
an attorney for himſelf and wife under age, to bind "oh land; for it is not his being tenant to the præcipe, 
the inheritance of the wife ; but ſhe being the princi- | but the demandant's keying a right to the land, that is 
pal muſt be barred by her own act, and therefore ſhe | the foundation and cauſe of action; and therefore it is 
mult appear in; court in ſuch manner as the law has | in Jaw ſufficient, if the tenant have the Jand to render 
direded by reaſon of her infane g. at any time before Judgment. And'the judgment was a 

It may be a queſtion, whether ſhe can be barred by | afirmed, FFF . 
any act of her on, beſides a fine, for ſhe is not exa- Afterwards the plaintiff in error came to ſhew cauſe 
mined on a common recovery. 5 I why the judgment ſhould not be affirmed; and cited 

But this is not like the caſe of a fine” levied by an 18 2 4. 36. 2 Roe 746. But not allowed: and Holt 
infant, for that cannot be reverſed but by the infant C. J. ſaid, the recompence in the caſe of common reco- 
himſelf during his nonage; ſor it being the act of the veriet was one reaſon but not the only one; for a rever- 
court to ſuffer. ſuch a one to levy a e the court ſion expectant is barred by a common recovery, and yet 
muſt therefore reform the ſame by inſpection, Which the recompence cannot extend to that 3 which he ſaid 
caunot be after full agſGGe. J Ws 2 bold "advance in favour. of common recoueries. 80 - 

For this reaſon, the + recovery was : reverſed," n:/7.- || the rule was made abſolute» Vide Sali. vol. 2, p. 569, 
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 . Holt, Chief Juſtice. At common. law fines, were levied 


$ 95 75 y original writ ; as on a writ. of entry, writ of 


dat or permittat lies; and they ate Jevia 
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bag; "Ft / Falk. f 7% F105 168 ” Ws 
6 On. 0, 3. foi! een WIR enn 


Ken 
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ſpecial verdict ; that the lands in queſtion were holden 
& . II 6 & " 7 : 2 9 1 121 T2 6 N | 
of the manor of YYarmelow,. which is an ancient ma- 


nor, held of the crown, c. and it was impleadable 
there by plaint before the ſt ward, c, and that on 
writs of right-cleſe Fines have been time out of mind le- 
'vied and leviable in the ſame court; that J. G. was 
ſeiſed in tail of the ſaid lands, and being ſo ſeized, 25 
May, 22 Car. 1. 4 fue was levied in the ſaid court, ac- 
Ali to. the cuſtom aforeſaid, before 4. B. deputy 
Reward, Ic. by which fine the ſaid T* C, granted the 


aforeſaid tencments to one NV. for life, rendering rent, 


Sc. then the fine was ſet forth in-the/e words, and it 


appeared to belevied before the attornies or the ſuitors, | 
in a plea of covenant, according to the cuſtom of the ma- 
nor, come ceo que il ad de fon done, with warranty, Then 


for of both fines, be lawful on the purchafer, was the 


mative, and R. had judgment; and now on a writ 


error brought in this court, that judgment was affirmed, | 


alter many arguments at har, And theſe points were 
reſolved. 7 £0.34 $34 | F442 el : 


ift, That the tenant in tail of ancient demeſne lands 


may levy a fine of thoſe lands in the court of ancient 
demeſne, although it be no court of record, becauſe it 
is but agreeable to the power of that court, in like 
inſtances ; for they may proceed to try the Miſe join- 


ed in a writ of right cloſe, which is of a higher nature 


than a fine, Dy. 111. pt. 47. Whereas, in all other in- 
ferior courts on tne ſe joined, the cauſe muſt be re- 


moved into the C. B. by recordari. F. NV. B. 13. And lat. 


9 


78 E. I. is but declarative of the common law, and was 


made to rectify a miſtake, viz. that fines were leviable 
in inferior courts on bills or plaints, which now can- 
not be either by grant or cuſtom, by reaſon of the 
negative words of that ſtatute ; but this does not ex- 
tend to ancient demęſne courts, for then this ſtatute would 
make fines of thoſe lands leviable in the court of C. B. 
whereas they are not, but reverſable by wri# 4 diſceit ; 
ſo that they would be under a double diſadvantage, 
that a fine would not be leviable of the land any where, 
if not in this court of ancient demeſne ; whereas that 
Which is their privilege, could never be intended to 
dene their diane NETS. 
 2dly, That a fine may be levied on a writ of: * 
«loſe, or in any real action, but not on an original in 
a perſonal action; and the common writ of covenant, 
on which a fine is levied, is not a per/onal but a real 
action; for though it is to have damages for a breach of 
covenant, as in perſonal actions, yet it is to have an 
execution and performance of the covenants. 5 Cos 
59. F. Ne B. 146. fe 2 Inſt. 514. '1 And, 71. Kel. 98. 
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diy, That a ne levied in the court of ancient de- 
meſne may work a diſcontinuance, though the court is 
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not a court of record; for the difcontinuance is, be- 


cauſe the freehold is recovered in the action; for every 
receveror recovers a fee ſample, and a recovery of the fee- 


finiple muſt work a diſcontineance 3 and if this be allow- 


ed to be a fine, in conſequence it ought to have the 
effect of fines But note, though ſuch fine be 2 diſ- 
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On a ſuit brought in 9je&ment in C, H. the jury found a 


be thus. I. was tenant of the lands for life, re- 


a” . : 2 * * © * ds WY * 5 
continuance, it is not a bar to the intail;: for flat, 
Hen. 7. fays, that a in with e ſhall zur 4 


eſtate tail, and no fine but a Sne with pröclamm e . 
%% %% Rata, har. xn hr am platen MY 
_ Tight, Ke, as well as on a writ. of, couraants and they | the court denied.a fag to be a fcoffinent-t0 2 
755 be levied for any thing for which. a 1 9% Shut 6 | ur- 
: | ae eie in COU» | wry 


7 ſes, if he that levied the fine was ſeized of the 


hold at the time of the fize ſeyied. 


il ad de ſon done generaſly implies a fre- 
only by implication, and therefore there is n repu 
nancy to limit an eſtate for life to the conuſee; for 
the precedent donation or a feoffment which: is ſuppoled 
might be for life only, or In tail, and the general in 
tendment of the conu/ance, may be qualified by an en- 
preſs limitation. 41 E. 3. 14. Co. Lit. 9, . 
Sthly, That the ſuitors, who are judges, might act 


by attorney, becauſe it is a part of their ſervice 


reaſon of, their, eſtate, and they are judges 28 te. 
nants. ; 2 lnft. 225. F. N. . 25. 156. Vi Salk. val. 
e. e e Mic 155% rt RR 
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In an Ejetiment at niſi prius, the caſe appeared-to 


mainder to B. in tail, remainder to C. for life,” & 


\ 


C. and they vouched' the common vouchee, and the 
recovery was perfected. The queſtion was if this re 
<every was good, to bar the intaii ? 
Holt, Chief Juſtice,” held, that it was, though . 
had but an eſtate for life, but he reſerved it as a 
point for his further conſideration. See Plotud. com, 
Manxels caſe 04. Hare v. Snow; and 3 Co. Cupple. 
dike's: caſe, and afterwards he gave his opinion act. 
dingly. Vide Raym. vol. 2. p. 7% . 
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| keg this caſe fully ſtated in page 123 of this w 
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Trinity, 1 Ann. Machel v. Clerk 


See this caſe fully Rated in page 435 of this woth 
under the head E/ates. ' 9 * N ** $6.1 th, 


: Michaelmas, 1 Ann. Odes v. Wadward, 
N _— ** 7 . - . , 4 v. ; 00 * 1 1 
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Per curiam. If a fine be acknowledged before com- 
miſſioners in the county in the long vacation, and be- 
fore the next term the conuſor dies, though no writ 
of couenant was ſued out, nor King's filverentered ; yet 
the C. B. will permit the conuſee to enter the ſine as 
of * Trinity term preceding. Nd. Raym. vol. % 


EZaſier, 2 Ann. Clements v. Langham. "" Efron 


On error brought on a fine levied in the court of C:B; 
the error aſſigned was, that the cogniſor died uſter the 
caption, and before the return of the ui , covenant, 

and for this reaſon it was reverſed. Via Salk. vol. 3. 
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under the head Ejedment, 


Brant and the heirs male of her body; upon condition 
and provided that-ſhe intermarry an —— iſſue 
male by one ſurnamed Searle; ànd in default of both 
Conditions he deviſed to Elia. B (in the ſame man- 
ner) and in default thereof he dev iſed to George Searle 
for ſixty, years, if be ſo long live, remainder to the 
| heirs male of the body of the ſaid George, and their iſ- 
| ſue male for ever. Mary, and Elizabeth with ber hul- 
band, (for ſhe hai thea married one C,] Joined 2 
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"By 4thly, That a fore-Jur conſent mal come cen Fa | 
mple; but it is 


B. leaſed and releaſed all his eſtate to . then 4 


they found that the ſaid lands were not a | precipe was brought againſt 4. A. vouched to B n 


letten, and that this was not the ancient tent: that N. 
entered, and afterwards on the 24 Car. 1. the ſaid 7. G. 
and his wife levied a fine with warranty, to the uſe of 
the huſband and his heirs ; that afterwards, the ſame 
year, the ſaid T. G. bargained and ſold the ſaid lands 
to one P. and his heirs, under whom the. defendant | 
claimed: that afterwards he releaſed to P. and that P. 
died in 1661. That E. died in 1663, that th:riy years 
after wards, biz. in 1693, N. died; and whether the en- | 
try of R. G. grandſon and heir in tail of 7. the conu- 1 JF 

b be lawful on the pur | "5, Trinity, 4 Ann. Smith v. Angel, | 
queſtion; which in C. B. was determined in the affir- . SOR 12 Ta 


See this caſe fully. ſtated in page 393 of this'work, 
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| ye, Savery vouched Mary B aa uns DREW get HT TINGS TAROT dns 
WF and de e ac the wife of the deviſor with || - On a/queſtion, | whether a common recovery; that was 
bei huſband, ſhe being again married, and vouched ſuffered in order to dock the intuil, was good or not? 
them: all-jointly,. and they vouched over the rammen The gbjeQion to the recovery was; that there was no 


| vouchers " 3 % ene * ann 15 ai 1 
See the determination of the court on this caſe fully 


the head Con- 
"2 "| g 28 . * 
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| Rated in page, 27 l. of this work, under 


n e 
At s pry td 


Wie, 3 An, Faxacharl).v. Belt 
: Holt, Chief Juſtice. If a-writ error be brought 


in this court, to reverſe a fine levied in C. B. the very | 
record of the fine itſelf id never) removed kither, but 


— —— 


only a tranſcript of it: but if this court adjudge it er- 


roneous, then a rertiorari goeb to the chirographer to 


certify the very fine, and when it comes up it is 1 E 


tually cancelled. Vide Salk. vol. 1. p. 341» 
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Ann. Smith 


coats, four hats, on every 21{t day of November for 
ever; makes his wife Margaret executrix ; deviſes all 
his lands, tenements, and hereditaments, and all his per- 
ſonal eſtatèe, to Margaret the exbcutrix, who marries 
with one , and the huſband and wife by indenture, 
Sc. covenant i levy a fine ſur rogniaaucr de droit chmeces 
to the uſe of —=, and Margaret, with a warrantry, who 
conveys to the plaintiff.” It was argued, ift, What 
eftate is 'conveyed by this Will? Whether an eſtate of 
inheritance? 20ly. If the warranty binds? - 
Holt, Chief Juſtice. The words of the will give a 
fee. Here being 2 general charge for ever, und a ſuffi- 
cient perſonal eſtate to purchaſe, \&rc. But he was not 
ſatisfied to fix it on the land. He went on the word 


hereditament to make'a ze; the words lands and tene- | 


ments carry only an eſtate for life, but hereditament 
carries the fee; for if he had not a fee, then it was not 
his hereditament, and when he gives his heredita- 
ment, he gives a deſcendable eſtate, otherwiſe jt is no 
hereditament. Co. Lit. 6. Theſe words cannot be 
ſatisfied, unleſs this word carry the inheritance, Hob. 
2. is rightly reported, and wrong in Mor 873. Lands 
of inheritance is only a deſcription of what lands ſhall 
aſs. Touching the warranty; if a diſſeiſor continues 
in poſſeſſion twenty years, and the diſſeiſee enters, ot 
brings an ejeztment, the diſſeiſor ſhall maintain his 
poſſettion by the Haute of limitations ; for he has ac- 
quired a right of poſſeſſion,. though, not a right to the in- 
heritance. Vide od. Rep. . 11. fs 102, idr Il 


In Hiectment on a ſpecial verdict, the caſe was, A. and 
B. his wife levied à fize; and four years after they 
make a deed to declare the uſes, in which there are 
theſe words, all and 2 e levied, or io be le- 
vied, ſhall be to the uſes of the deed.” | BILL AG 
The cafe: having been argued in Zafter term, the 
court now obſerved, that the fi fine would be to no 
uſe, if this deed does not relate to it; and Becſwith's 
caſe in 2 Co. ſays, it ſhall be good, if the wife does not 
declare the contrary» If a 
and wife in vacation, and they make a deed of uſes of a 
fine levied in 7. ** term, (as in judgment of law it is) 
it is good, though ſince the ftatute of frauds and perju- 
rie and there is the ſame objection as to the freehold 
being in abeyance, and the time does not make any al- 
te ration: r de 10 22, 
a fine, and the deed is loſt, and four 


-Or if a man levy 
years, after he makes another deed, the fine is good, 


Ide fatute;of | frauds and per juries is out of the caſe; 


for it is thereby declared, that all ſubſequent deeds 


ſhall be as they were before. But the matter was ad- 
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See this caſe Fully fisted in page 453 of this work, 
X 9 5 at : A. MP an» A © 435% 1 5 ; 
under the head Evidence” 0 ONO 2 


be levied by huſband 
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bad aſiened by fine 
oy en ber ot 


tenant to the prrcißbße. 
Pierturiam. A Common rer 
to the priecipe; is good by. way of eſtoppel againſt the 
party that ſuffered it, though not againſt remainder 
” n . wha, T6494 eo hes 1 FF, iss 
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| A fine ran thus: This is the final agreement made in 


the court of our Lord the K ing at M min fler, in the toth 


year of ,. 3. before Thomas Trevor, Ic. and afterwards 
on the Aorrowef the Holy Trinity, 1 Ann. agreed and re- 
corded before the ſame juſtices; ſo that the concord 
fine was of one term; and the recording it of ano- 
ther term: following; and therefore the 
of which term this ſhould be ſaid to be a complete fin- 


J. Per amiam It is 2 fe of that term when the con- 
„a Taybr being ſeiſed in , devifes to ide por af | cord was made, and of which the writ of. covznant 
Futton 40 5; to be diſtributed by his executors, with four 


was returnable, for l qunecr made in tort is the 


of the court. to inrol it. 6 C 68, Hob. 330% 2 Vn. 
17. Vid Salk, vol. 1. p. 3416 ee ee . 


ö 7 2 4 5 Wo * x A n 8 #7. 's 1 7 ; 5 
Ninity, 13 Aun; Miles. v. Willianti. © _ 
| Wo % 40 4 Fr W a.” rl By - | 125 * 5 BOT 1 0 
Purer, Chief Juſtice, The ſtatute de dit, which 


ſays, that a fine levied of intailed lands ſhall be ip/o jure 
null, has been interpreted not to make a nullity, but a 


| diſcontinuance, becauſe at the common law; if 4 Biſhop 


ſeiſed in right oſ the * a Nr of his wife, 
„& it was but a diſcontinuunce. 
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queltion was, 


very tho? chere is ho tenant 


„On not guilty pleaded in 5je2hent for the manor. of 


Helball, and other lands in Norfolk, on the demiſe of 
e phi ſerjeant at law, the jury find this ſpe- 
Clal ver inn r Ts B90] 1-010 3b 


bas Kae wi peing ſeiſed in fer, anoig others . 


the premiſes in queſtion; on the 23d day of March 1697, 


made his will in writing, wherein was the following 


elauſe; ** and my further will is; and I declare, that 1 

it ſhall appear, that t the time of my death I hall 
leave no child or children begotten by me on the 
« body of my ſaid dear wife; or if ſhe be not with 


. child or breeding at the time of my death, then 1 


ITY. 


= — 8 Ces 


& ſaid dear wife, 


(e 
46 


46 
(6 


* bot 

© remainder. to his own right heirs, and then goes og; 
f any of the deviſces ſhould 

ell timber, other than for (repairs or firewood, or 

<< becauſe likely to decay 

their e 


give, deviſe, and bequeath, all and ſingular my ma- 
„% nors, lands, tenements, Cc. which are freehold, in 


* the counties of Bucks, Hertford, and Norfolk, or elſe- 


« wherein the kingdom of England, unto my afore- 


for and during her natural life, or ſo 
long thereof as ſhe ſhall remain my widow. And 
<< as for my e/late in the county of Nerfalt, not as yet. 


© any ways diſpoſed of, but to my ſaid wife for life or 
©. widowhood as aforeſaid, I hereby give, deviſe, and 


bequeath the ſame after the deceaſe or marriage of my 


6 ſaid wife. as aforeſaid, unto my nephews Zumumd 
„Miller and Nobert Sbarroct — 4 their natural 


lives, egualy to be divided between them ; and after 
4 their deceaſes, then to the next heirs male of their bodiet 
lawfully ib be begotten, ' equally to be divided between 
them; but in caſe either of the ſaid Edmund Miller 
, and Robert Sharrock depart this life without ſuch 
iſſue, then I give, deviſe and bequeath the ſame 
eſtate in Norfol# to the other of them for life, and 
after his deccaſe to the heirs male of his body law - 
er be begotten. And, for want of ſuch iſſue of 

of them, he deviſed it over to others, with a. 


by 
6c 
*< Provided always, that i 
, it ſhould be a forfeiture, of 


ar and reſpeQive eſtates.” _ 
They fipd further, that Elizabeth, wife of 


day 


| | the teſta- 
tor, died in his life-time, and afterwards the 'deviſor © 
died without iſſue. That the two deviſees, Edmund 
Miller and Robert Sharrock, entered and were ſeiſed as 


| the law requires z and by their indenture dated the 5th 
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that each party may 
aud moiety i fe 


- and;Rebert Sha 
and their heir males, make and deliver, an equal, per- 
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| fe bi of 8 for; if one deviſe $ to 


* 
- \ 0 
| g 


day gf May 1760, f eciting the. nf, and to the end 


N and enjoy his own (hare 
we Pe they the? ſaid Eduum Hiller 
act do by theft pueſents, for theniſefves 


fect and abſolute partition of alf the faid® magors, 
long, He., to and bet yeen the (aid Zdmund Miller and 
Robert: Sharroct i in two parts, in manſer and form ifoÞ- | 
lautes. vis that he the ſaid Edmund Miller andithe 
irs: male of bis body, ſhall have, hold, and en- | 


joy to his and their own ſeveral uſe, according to the 


limitations 2575 the ſaid recited will expteſſed, but far. no | 
er 


2e or ether e/late, or quaniity of eſtate, than he or the "MF 
ooh May have by virtue of the ſaid Roger Ha 

{ tha me . manger, r, in full ſatisfächton of all 24 

the daund Miller's and his next heirs male men- 

22 in the ſaid. will, pert, portion, ſhare and moi- 

5 a: 2 N or other fate than he can or ouphe to 

he Jai Will. Bolin like manner, Nobert 

5 d and enjoy all that the inancr of I vll. 

1 hg &c, and eack covenanted to reſt: con- 


Fines) aud Recoveries, 


—— — — — ig WS 


Entered and enjoyed their: parts in ce | 


ace That Eamund Ilillm and Robert 
1 


,yng proſe 5 ori "Rob covenant! of © the 


deten, Hellball, againſt rt Sharrock, teſt- 


542. ile 14. 7 J. returnable in eigbe der of Sts 


artin, on which a fine was levied, And that by deed 
dated 2 O#. 13 . 3. it was covenanted between Ro- 


bert Sharrock, John Lyngs and Jahn, Carter, that Robert 
Kale yo evy a fine 5 22 Tx i "the manor of 

4a apton, to the intent to ſuffer a cam 
9955 9945 that 7 Toh hn. Carter before _ end of: Michazl- 


ue 
OO hen 97 5 enſuing, ſhould ſue a uff , entry 
ur u en le pelt a John 2 75 who ſhould 
vouch. Nobert Sbar roch; which fine e e 
be levied. and ſuffered, -houls you the uſe of the ſaid 
Kobert & arrack in % That though this deed Was da- 


ted 2d Offober 13 . 3. yet it was not executed till the 


26th day of November following, but nevertheleſs t 1825 
it was executed before the recovery at bar. And 
G no x Fob doclatation af the uſes. than as die 
505 ba Carter ſued a turit of enim of the ma- 
5 9705 anton Me ellball, teſted 16 QAaber 13 M. 3, return- 
able . oy : kleb; 0 Any e which a port c 
s ſuffered, (which is found in the/e words) and a turit 
n thereon proſecuted, by the ſaid: Jahn Carter, 
ed 6th. November, returnable immediately, on which 
the Fg Wwe. þ that he delivered /ei/in:0n the 24th 
Vvember which is is tuo qaꝝs before, the execution of 
de deed. "That the lands in the fine and recovery are 


5 bt: allotted by the. deed. of partition to Nobert | 


. he 97 rege the deed Of the ad O-fober 1 3 
That, on the, 1 N 1709, Robert Sharroct 
lo 1 died without, i and that-Elizabeth Sharrock 
his ſiſter and heir apparent entered, and married 
pare e a; who became ſeiſed in right of 
an ml on whom the leſſor of the plaintiff entered, 
e the leaſe, and Was 3 till cjoQed: by 

Ne tf efendants; but whether, 
Parker, Chief Juſtit r. partition 8 al- 
ter the eltate, it o aly. . the rigbt of ſurvivorſhip. 
he Ade in the names of the manor is not mate- 
rial. ens . is no tenant. made by deed, till 
after judge t.the fone being levied, and no uſe 
declared, the recovery being N „ e of 
the ſame lands, a the, writ H entry brought againſt 
t e conuſee i In. N exs that the intent. of levy- 
ing. the fine. was to aka * 7 to the pracipe. This 
deviſe n an F ſtate tail, After theer dzceafes. ate but. 
A. for lite, and 
after his. depenl 6: to B. for. life, * F. ſhall take the 
ate it A. forfeits, eaters into any religious order of 
ame, or becomes incapable to enjoy 
i A not wait till the deceaſe of A for 
the. words were;not meant as conditions. | Salk, 230 1 


the cl Nl 'of 


Vent. 199. What the jury Hern that the deed was ex- 


ecuted before 


ad. been deviſed to one, and the 


ter the. WAFS: OY comer * e becauſe it ts 


the recovery had at ban, I know: not; for 

the law 15 no notice when, a recouery is had at bar. 

Eyre, Juſt ice. Agua to be divided, is no more, 
than if one may, h 

other to tbe other; unleſs ſomething appears contrary / 

| wr will. Here can benq:eroſs-remainders ſpring- 


* TP [When a urn | 
| in ee 


hoy dmieh 2 If! | 59 * Fg 

. the denden bad judgment i * 
t e being ſhewn, the tule was aftetwa s made 
abſolute. HO. Str: ber 1.6. 18. 4 ' "Reg 
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gy Triniy, 10 Gre. Huh v. Newton: —_ 


Ser dh «caſe fly ul pg 96 f dk, 
under Sf head eee n wok, 
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On a. ial at FP in Beeren er the demiſe of bn 
902 gil for a manar-and lands in (Bucks, area 
verdict on ihe family ſettlement. was . 

"The point ga which the judgment was:given was 
ſhortly A the detendants (as difſeinſor for argument 
[oke} 5 a fine in 1730 ; to avoid this, the ſeſſor of 
ttde plaintiff made an a — entry on the th of Fanugry 
1731, A And in Hilary term after brougb: his Ejettment, 
ang laid the x egy ont ak of Oaober ach 

Was three months he fore by nir ov 

Add it was inſiſted on N defendants, af. That 
an actual en ry was nec Gay to avoid/the fi | 
zh That th E could not be laid ba foe ee 

ad regained the poſſeſſion hy che adual entry 
| The court on the ſecand point gave judgment for the 
defen dants; and on error brought in parliament, after 
two day” s argument 10 roy PH twa Wocter, were put 
to the houſe T#: the jud ae an actual 
entry, Was nece ſſary to aro the fo 10 which t 
all anſ heed that it was. y Whether che demiſe 
being Nich fore. the. 8 the fuſt entry, 9 
e cou Id be maintained. To Ld, they anſwered, 
it cquld.not be E N putting any ge | 
' merits And the ju * pon as LN Wit Ee 


Vide Sf, vol. 9 1986, 


— E 


| Hi 10 G 2. A on cbs Hemi 70 FOO 
tar, gomwell, E/q. v. Nee and T4 , 850 


B eee for lend z weg dos Def oe 
| cial verdiat was found, the ſhort ate uf the caſe 

Was as follows: The tenant in tail on the mother's fide - 
with the reverſion in fre in himſelf on the part” of the 
mother alſo, ſuffers a common recovery to the uſe of him- 
ſelf in Fee. And whether this ſee on his deaths veſted 
— bong — on the father's ide or on dhe mother, 


lars 1}. 

—_— two ene e es 1 C.J delivered 
| the F of the court; that by the common recovery 
to che wie. of. himſelf in re, the title under th ſetiſe· 

ment was deſtroyed; and à new. fee acquired, deſcend- 
able ta the right heir of him that ſuffered the recovery» 
He ſaid, it was true, that if A. ſo ſeiſed, had made 
Noffinent to the uſe of his on right heirs, it 
work. no alteration, but be the ſame uſe, /according to 
Co. Lit. 13, 3. Leu. 406. Kall. 590. But that is" only 
in, the caſe; of a: deſcent; whereas here the Mate · tail he 
| b was a5 @ purchaſe per formam-doni. In the caſe 
N mmon recovery the-recoueror: has a fee" — 5 gran; 
= of the tenant in tail, Popb. 5, and. a full fre paſſes. 
The caſe of 2 v. Cudmore, Salt. 338, was on 
the operation af a fine which differs widely from that of 
The charges of the tenant, in-tail aſſect the 
fes gained, Poph. 7. but no act or charge of the remaind- 
et man fubſiſts, which: ſhews nothing hoiv his eſtate 
paſſes, 1 Co. Caßelis caſe Phe leſſor of the 1 
q Thers ore, ren only N Bs on the mother $ 
there was ent for the defendants. 
| Aſteroids chil judgment was affirved in in the Houſe 
_ of Lords, by the unanimous opinion om _ pon 


— 


a — Vide 1 v. 2. . * 4 1 
N | WS h | "Buſter, 
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kale 


00 unn 


66. N . l 


On e 10 een hw | 


| — under n Rerodory, . It Was i 
keffor of the plaintiff was barred. But 1 Being 
taken that no writ'of ſeiſin or I. was foupd, the 
court vras o opinion the defendarit could we Mice any 


adyanta e of the recopery., It was then moved, that a 
cir ei He Hoon Welt $0.-this being an bt 
hundred years a . 
2 — And in fact there Wüs à writ of ſeifin- and 
a return, rt, nd} p This . Ne found in 
cauſe 2 demiſe of the duke q 
Athol : It wa 


owt e Koi? that the minutes fin 
this 1 ws &c, and N ore warrant the, inſert- 
this. ; 


which- execution wou 


ranted on what appears to the court on this record; 

10 d 8 _ record warrants 

grant it, 8 Co. Loveday's caſe, 

the defendant's title tflat is imberf ect 
eſt, that the jury haye miſbeh ved th 

Fet that muſt be an introd Wi 


; how. can we ſu 


It was then prayed, that an entry might be made of 


its being aſked and denied: but as to that, the court | 


ſaid, that as it was to flue or the r Ko own = 
grantable i! > the court where error was. b rough 
was done in the Houſe of Lords lately in de Faſo of 


the toine licence office. 


Lords. Fi 4 nne wel, b. 3 3 


Trinity, 19 Geo, 2. Lind 1. . 


See this caſe fully . in | page 424 of. this . 


recg· 


Per curiam. 4 ventre _facias de novo in only de | 


themſelves ;. and ü 
ton of ; 4 venire fa as de noue» © 
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it, it will be error to | 


15 16: wo the verdict, but | huſband and ſhe bring this writ, ang the errur 
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and.reſtitution awarded; and. now. the 2 
neral moved, for. re-reſtitution on an effidavit.imad 
that when the 2 was found, the defendant tendere 


a traverſe of nat ale to the inquiſition, which the . 


accept... 


Jellies of pe ay refuſe 
one op pn 

peace thou tle ond ; mo, NS 
: , and the. Jaw. was take 

1 Na during all ger that. Chief-Juftice Kal. 

ing We 8 it is true, 1 % it is ſaid, chut on 


00 * 5 * WA »dt\ 
Pg, A ; > 


Is motion wan made to 3 an deten lor at 


becauſe the | 
fact may have been committed above à year paſt. And 


c. 9. reſtitution is to be 5 | 


„which laſt word 


25 uſtice.) The  ;uſtice of | 
Id have N the traverſe, for. the fact 


„ rd Seer os A”, 
* 


. 


* _ 64> 


[ nue. Fae By tage by det cl 72 


an bdiswibt r b A es ae a 


traver 2 ec that a juſtice of peace, on an eee 


of a Nr on his view, cannot accept. a t 
bots Fris ſort of judgment on 15 * 3.but the 
lay: . taken to F otherwiſe... 4 „3 178. 
b as; | 415935 30-7801 a 187 23%: 


Ae. Ws, 12 . 3. e, Dorny; Itty, 
1 inquifi tion for a 1 ** 1 N ways has the « de. 
in 


3 and others into a me Habe, hgol-boule, 

then in e occupation of. J. Se tered an 125 expelled 

Filed, held him out. It was objec that it 

dsdes 5 appear What e Fa, bs had, 19. that be 
light e but tenant at will, hich is 55 ithin: 

of the ſtatutes. It was, 10%50, the void 4 
ports, that * had a freehold. 3 Leon, 1 
277. 


. All. 4 

Höll, ner Juſtice. kee is. an A N 
vg, expulfion expteſsly alledged; ; and the 9 i {edt 
o be poſitively charged the words being expelled. and 
fee, they held him outs, are a concluſion, without 


pfemiſes. 1 Sid. 102, 
8 quiſition, muſt de qus ſhed. Ti 


Per curiam. The in in 
Salk, t N een n er en 


1 1 2 . 3. ume. 2 
Full, Chief Juſtice. Tho” an inquiſition 8 = 


entry be quaſhed yet reſtitution is not a rr 
cost Vide Med. aer. 12, $3, cark oiÞ 


Zafer, 13 W. 3 The King v. 7 5 


Holt, Chief Juſtice. Juſtices of peace, on their 
view of a force, cannot. meddle with the poſſeſſion ; 
all they can do is to remove the force, aud com- 
mit them that uſe, it, and to make a record thereof; 
and here the record of the commitment wa eres 
in the preter- perfect tenſe, und not in the pteſent tene, 
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ments are; as is committed to the 4 in, this court; 
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there were great ſtore of periſhable goods, and tha 
now be would by this mearis keep it till the "goods 
would be all ſpoiled, 

Per curiams We may aware roflitiliog irnediately; 
though we file it, if the defendant does not'plead thret 
years quiet poſſeſſion immediately before the dort and 
that his eſtate does yet continue according to at. 3 
Eliz. c. 11. The party ought to be ready with their 
ple in ſuch a caſe as this for à perſon may jultify 
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eh freehold laid; and on reſtitution. the poſſeſſion Tbe court was moved to quaſh an indictment for a 
is reſtored to the leſſee, and the freehold to the other; forcible entry, which, ſet. forth, * the defendant enter- 
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on this ſtatute diſeiſn is a term of art, and not to | ed forably into the eloſe of J. & and turned him out; _— 
wn ſupplied by any 4 wb word: wherefore: the rule whereas before-the time, the term of which J. S. had: M 
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An indiament of forcible entry and detainer conclud- | within the ſtatute of forcible entries); it was likewiſe _ 
ed again/ithe: peace of the late Ning, and the. preſent | urged, that by the words had been it does not appear, 5 
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| ane 4 VU I. forable entry, becauſe there wanted the words violent 
In the caption of an inquiſition for a forcible entry, it | entered, on reading the conviction it was, with force and 
was ſaid,-the jurors ſworn and charged on their oaths, & e. arms entered, which the court ſaid was bad; for it 
and to this it was excepted, that it did not appear. | might be with Fore and.arms, aud not violently, which i 
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And on the ſearch the court were informed] See this caſe fully ſtated in pages 177 and 256, urder 
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it is ever ſaid what the jury is to inquire of, but only | court ſaid, they bad no diſeretionary power in the 
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you only . on z nd f. 12d. out 2 x $3 i n 18 W Wir ut nen 5 « Ed Amaler 
ing, 40 % ibe %; and dere it is laid, ſworn an ' In „ ed ied AE ad nl nates 
e ay on their oath, and it does appear that they Hilary, 4 8 Cen . N Ye Sir E aun, "Ebvell and 
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—_— be a reſtitution 3 but 5 8 8 = + brought at W 


1 han 7 6 ene and, arms,” are wh appl lied to the 

whole; yet it ought to be ſich an ackdal force as im- 
pties' à breach of the peace, and makes an indictable 
afence; and it is rule of law, That it ought co | 
Tee, oh oe face of the indictment to de an indictable 
2 Tatts and Alon) Juſtices, evitearred with Mr, J uſtice 
Mimi in opinion. 
e , Let We rale be mhadF lite to quaſh 
Wr Vide Bup- wit. 3: P. . 
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PORE Ement brought for lands in the 1% 

ter not 25 pleaded, the privilege of the 10 
tine was ſuggeſted on the roll, that no jury ſhould be — 
_— ba the I, and ſo à Vnirr was pray - 
ed to R. the Hext vill in the county of Cambridge. It 
ws objected, that the defendant's confeflion ſhouſfd have 
been entered likewiſe on the roll, vis" and berauſe the 
arftridant dots not deny this, therefore; dec, but adjudged, 
chovgh ſome precedents are ſo," yet either way is w. 
| — for if the fact is otherwiſe, he may bridge 
writ of error, and uſſigh it for error: then it Was Ob- 
jected, that the entry: vught to ny" been; That the fret 
tenants and 2 5 the ſaid 1; ought not to go to 
8 7 4 5852 ITY Roe, „ r otherwiſe it does 
bers or ge annexe 8 the inhabitants, 
but : "ner ecke fo the 1425 3 the 
tr 1 the county of Cambridge, of which this 
1 Peel of. court held it 115 yy by Hut. 16 
8 17 Cars 2, cap. 8. Fide Sal vol, 3. P. TI 


3 "Eafter, 5 5 & *. Hi v. . N 
Wh IIS 1 bs is claimed, the. title ought. 


claratian 3 hut, fot - fair: or 

which is ng charge go angtber's; foil, there 

ie words ought te by 219 00nd wichoutany thing far: | 
er. lod. onal af 33. | 05 LA 


Hilary 9.8. 3. | Lanb dee. bree. 


Os error bro zht to reverſe a Ju went in g the er 
| 25 ur ham, in * 1 t before juſtices bf uſtxe; ur, 5 
or aſſigned was, that a . circumſlant * 5 
awarded which, 88 not to have been, for, Hat. 
. which 72 8 7 de circumſlantibus in 


1 deat þ 5 

ſeſſi ons, and not before ces in Byre, 
Tell . But th he I h eld this 2 no Mb, hg 1 
cauſe the ſtile of the juſtices in the court of . Durham | 


is 1 85 of aac 757 and there is no great ſeſſions. 


tine; and therefore thi 
FE 
L the 
omitted in the 5 0 


eh it wa ar. words by the court were 

ut it was anſwered and re- 

, ſolved, Pts the Ae it is ron mor — 
75 the court 2 good in the Palatine 
arts, which Are A on in that reſpect as the courts 


Fa lex, * 7 pans — affirmed; . 
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abe e and appears on record, then it ane 4 | 
|| rerwards be allowed on motion; hut bee it was 
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3500 b o Wks! Flums v. ir 


The conkd was moved in behalf of the e of 
Cambridge, that they might be allowed their 3 — 
in relation to lieenſing of taverns in Cambridge, on * 
duct their charter 3 but it was denied. 

Zh, Chief: Juſtice, When: 4 privilege ig is 
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Judiciatly de- 
2 x, 
Rep. vol. 


Vn v. Fi — 88 


page erg of ee, 


+ 


never conteſted: before, there it muſt be 
tetmined; and ſo it was done in the caſe of 
Litchfield in the W Vie Mad. 
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Leden, 10 23. 


. caſh fally Gated i 
under the. head Bonds. 


Fynn 1 5 11 W. We v cih by tld Fra. h 


"Vas this caſe fully Rated in page 292 of this work, 
under the head ere "ag, . 
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RE Trinity, 12 1. 3 Wilbraham v v. le. 


The court way waved to Nay» the return of Sd 
—_ out of Chancery, to reverſe anoutlatory in the 
county palatine of Cheſter, according to the opinion of 
L. Cole 4 Iuſt. 2 $6 But not allowed; for this old uſige 
is Sypleded by fate 32 H. 8. c. 43. 4 37 H. 8. c. 13. 
for coroners are there ii troduced by that „tat. and there 
no Chief Juſtiee in Cheftrr till Queen Bl 

time, for fill then there being but des there could be 
E mr Ne . Sek. vok 2. * 599, Rear Tae 


ee 


1 13 Wes: Craſh v. 8 8 


| * tis cafe fully ſlated an S N or work, 
9 che htad Bait pay | 


es 13 ff. z. zol + 


OK Habeas Corpus brought to the ee Cary 
jt Was retufned; that rey have conofance of 
of Eau u . and 8 ward, 
and that this matter might 


well retutned . 
I 'Rol. Ab. $74.00 bee Cd, E's 


- Holt, Ckief bee "Editaſanite of pless, 2 e 
jariſci eon fe: never . returned to à habzas torpus ; 
17 ther! they might retuth a falfiry £0 fuppott we | 
fon ag bien would not be traverſable, and ſo a 
ubſec would be * of rhe privi "of ſuing, 4 

e in ide Rias fuperior courts, Withbut 
comitr6verting the matter, ard he-quotet 
the N ny! 


770 CP Har in Haba. and 45 to. 
empt arifdi is fot tire beheſt 


that alway: 
— * the reſiants within ſuch a 0, 0 1 


not to be uſed out of their vill, &c. then ſurely 

they may wabe that benefit, and remove their cauſes 

to the ſuperior ng And if one who is in an exempt 

jatiſdicrien, de /iipleaded dut of it, his" way is TP 

plead it, and the Te as nothing 0 with t 

49 to comuſande of pleas, that cannot be Pieds 
a defendant, by Mot be demanded . che Lord 
the Franchiſe. Kohl or attdfney Vide Mod. 


MY vol, 12, NEE” 
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1 > 3s. 2 n 
it «1673 "a 
511 ter l WIT % i Gin 
4 oy 221 7 9 ought not 0 take co- 
Hulani 67 it, at the de ant at the time of the 
oſed treſpaſs an ee he bill: Or: _ inhabi-. 
tant of the county 2 J where the tr 
5 Pacht ie thts, ha ge will- . was conuſance 3 
8 al 8 demutrer, In maintenance 
2 1 Was ageit 
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bim in 40 of the Merſtat; wt tis being 23 | 


arſhal was not traveiſable, no more that be- 
pi 1 King's creditor in 4 4% min. Beſides, the 
defendante [3A an inhabitant” of the county palatine | 
= not hinder th being an inhabitant out of it: for 
a man may be an — Hog in ſeveral places aconce; 
and in all appeals and indictments of murder, the par- 
ty is alledged to be an inhabitant in the place where the 
murder is committee. n 
Holt, Chief Juſtice. As to your caſe of a 9 nies; it 
is traverſable,' if the party comes in due time to do it; 
and if one be priſoner here, "againſt whom one hay a 
cauſe of action ariſing within the county 'palatine; ſo 


the county palatine, ſhall not hinder us from 
— cocufübeg f i dere; hut that is where he is rf 
in cuſtody of the Marfhal for enuſe, and another perion, 
or the ſame party has another cauſe of action ariſing 


ſt him in the county palatine; and if the truth | 
again ſo, that the defendant was in enfied g 00 Marſhal 
ict 


| before for cauſe ariſing within ourJur lon, the de- 
fendant, inſtead of demurring, ought to ſhew 4 in 
ſupport of our juriſdiction. ut any ples of privile me: | 
is Air? to a declaration againſt one in cuſtouy 


J, if he was brought 'wrongfully th 55 A if | 
an acorpek of the C. B. be arreſted on a writ, and is 


in cuſtody of the Marſhal: for want of bail, or ſuppoſe 
5 20 40 ba. it 411 not hinder 15 

privilege; becauſe he cannot plead till he put, in bail 
if he be not in actual cuſtody; and if we 4 80 ju e 
it muſt be for the defendant. *Fide M . 12. 


p. 53557 
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The court was moved Ala the Keeper of the pri- 
ſon of the ig for not returning a habeas corps | 


n e Pani 2 Vl wo, 1 . 843. 
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The court as moved for a probibition to à fuit i 
the Vice-Chanicellor's' court 'againſt'certain bre 


for — beer and falſe meaſures and the Au- | 


lar exceſf\of jgriſdiction alledged was, the exacting ju- 


ratorycaution ; and it was alſo inſiſted; that Yo . | 


have the'aMiſe of dread and ber By el , yet a po 
to puniſh by fine, and proceed at 
law cannot bel by charter 

Holt; "Chief Juftice. Before Hat. 14 H. 8. 


*% 23 Tab: hs 


e uni- 
verſity had the juriſdiction of 2a le, und exerciſed it in 


the Vibe Ohancellor's cbuft; but the charter of th. 
14 H. 8. grants them power of — gh and that 9 
all perſons whatſever;-if a fe 
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* path! moved for an information in, natute of 
' be warranto againſt one e for making a War- 
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ardwicke. We do indeed rant thaſe 3 
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Hilary, 9 1. 5. e Wil. tag 
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the tenot of tbe a 7 ou 1 

formed after the 1 May, 08 i 41 

able within, three = &c.. the, plaintiff's wo 111 


* os! an agreement was made in Neff ary b 
B. that . ſhowld transfer Bank- ock 50 
requeſt of 75 at any time before 1942 75 
was urged, that becauſe this * 
performed before the 1ſt day 0 
not within the words of the fi di it oo com 
| to,a caſe on the far. of frauds | ;% here the 345 
Was, that Ac in Saane e of by: „paid b AT 
pay to B, 20% on bis day of. marriage, and 0 * 
miſe Was not in Writing; it wa hel held * judges ; 
e Tan zo be out of the intent of the Haute, 3 
good, ee | it e by 5 2 e hy 


W Chief Ju ſtice. M6081 ir the caſe of "the 


marriage was ſo ſalad, and 17 0 the marriage ha 
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taken effect within the year, they all agreed no 


writing was. neceſſary; but in\the:caſe; before. th 
the 2 did 0 happen within the Ava, but nin 


of the 73 5 Wn be been N truſt to So e in 6 1910 
neſſes for a longer time than a year ; but the majority 


of the Judged Wh! af opinigo, chats it was nüt Within 
the intent o the en. 1 Frauds, and therefore he 2 


turned the paßeg acc ly e being tri 
70e AY ax 5 18 os ow 1. 55 
lor that if" I fg 1 4 7 727 + . 2 
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ue 5 men 
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Eaſter, 9 V. 3. Watkins V. 8 at Guildhall, 
Holt, Chief Juſtice If 4 promiſes I being a ſur- 


geon, that if H. cures D. of a wound, he will ſee him 
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of the principal, -whith.{$the: caſe 
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cuſtom and the comviation being removed here, was 


V quafhed on motion. 


Per curiam. The ſtatute directs no particular way of 
ial, but only that the offender ſhall be fined at the 
effions ; ; and whenever an act of parliament makes an 
offence, and is ſilent hp the manner of tryin it, it 


ſhall be rag by 
2 Med Rep. vol- 7. p. 99. 


W n Charts. 
c 1 3 Ain. Popley v. the. bY 
The defendant being a Captain of a ſhip, took u 
ſeveral goods for the uſe of the ſhip. from the plaintiff, 
who den his ſervant with a, bill to him for his money, 
The defendant orders the ſervant to write him a receipt 
for the money, which he did, and thereon, he gives 
him a note on a third perſon, payable j in two months. 
The maſter ſent ſeveral times to the third perſon to 
preſent him the note, but could not get fight of him 
within the time at which the money was payable: the 
patty breaks, and now this action was brought for 
money againft the Captain. All this appearing 
on evidence, and that the Captain went to fea next 
day after he gave the note, the Chief Juſtice directed 
à Verdict for the plaintiff. 
And, 4% abſerved, If à man give à note on third 
rſon in payment, and the other takes it abſoJutely 
rt payment; yet if the drawer knew the third perſon 
eaking, or to be in a 1 ok condition, and the re- 
ceiver of the note uſes all reaſon 
payapent, but cannot, this is a fraud, and therefore 
payment ; and here was no /aches in the plaintiff; 
forthe arty. failed' before the money was payable, 
d the Captain was gone to ſea, therefare he could 
not bing him back to give him notice: but if a man 
akes a note, and after it is payable, makes no de- 
mand, and that he m ight be paid if he had been dili- 
ent enough, there, if the party, on whom the note is, 
fails, it is 5 his peril that took the note. Vide * 


Rep. vol. 6 * 2970; 


Michaoimas, 3 3 am: kr or beirn v. Dona I 


0 See ene full Rated i in page 33 of this work, un- 
der * head Amy, * Ml FIN 


(21-1 


Alti: nu, 00. Towers ve d Film Obarm, 
2801 | „ DOS ed 
- The Vage dar veto Jake a ebariot, and whih/it wal 
made refuſed to take it; and in an action for the va- 
Tye, it was objected, that they ſhould | heove ſomething 
giver in ear neſt, or 1 note in wri Ub ce.there was 
o delivery of any part of the go Wer ce the Chief 
uſtice ruſe this not to be a caſe within the, latute of 
frauds, which relates only to contracts for the actual 
"we of goods, where the buyer is immediately 88 
le, without time given him b ſpecial agreement, 
and the ſeller is to Aer the goods r os 
1 _— 5 rs 8 e 1 
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N an 1 gaben of 17790 oa plaintiff Bake, that 
„8. oe defendant's fon-in-law was indebted to him 
1 ſuch a fam for diet and lodging 
am action gant Vs the ſuid Je Gs for the faid ſum z and 
thereon thedefendant promiſed, in.confideration that the 
en would forbear to fue the faid N G. for the fail 
bt, that the ſaid 7. G. ſhould not * the ki 
dom withoat- paying” the 8 and thefplaiotiff # ut. 
ſigned for breach, thut J. G. left the kingdom with- 
out paying. the debt : the defendant pleaded e 
Hue „ and hit there was no note in wii 
emurrer to this plea, the plaintiff's couficil'a Fry 
that this was not a promiſe to p 4 the debt in default 
'provided: againſt by 
the Patute, but a collaters] promiſe on a 22 e 
4 between the plaintiff and the de for 


BY N. | 


trial by jury, accor ing to 


t wh \Per-euiom.” We are all clearly of MAD 4 "this 


nable diligence to get 
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and that he brought- | 


cin point of Jaw to the offence of 
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*. 


the damages ſuſtained by che plaintif, {by the 1 
dant's having ſuffered. J. G. to leave er kingdom 
without paying the debt; "and the conſideration is, that 
the plaintiff had waived. his action a WE 25 G. and 
conſequently the coſts of the ſame. . wry laintiff in 
ſiſted the plea amounted to the dee flue, which 
therefore the defendant ſhould have E and have 
given the /iatute in evidence, becauſe it differs from a 

plea of infancy, &c. which, is by the common law. The 


— 


defendant $ council inſifted there was no new conſide. 


ration, as the plaintiff was not bound to forbear fog 


any certain time: and to the other matter, that . 


plea contained matter of law. 

Per curiam. If there be no certain time of forbeat-. 
ance agreed on, the party is to forbear for ever: but the. 
court ſeemed inclined to think that there was a new 
_ conſideration; and that therefore it was for the debt of 
G. and fo not within the es: ou 7 92 
N Wan, . FE 
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Trinity, 4 Geo. 2. The Kin ing v. Wil *. 


"Pex urions A ad oils to pay the debt of an- 
other i in 3 of a forhearance is void by the 


| ys N 1 e Vide N 08 2. * . 


5 4 74 a Yu 


"one 8 Geo. 2. "Fs v. Nan. 


as this caſe fully ſtated in page 467 of this 
under the head Evidence. _ ct of N 0 off wat, 


Trinity, 30 2 31 Gee. 2. Brioht, Braun 0 Hab 
2 Cp. UL dow v. Eynon. oy 


: 5. 
* Wr *.* 
7 he 


On * cauſe on à rule obtained to ſet 17 
the verdict in this cauſe, with coſts. Lord | 
obſerved, that he left two queſtions to the jury, 
4 « 105 * Wether the Aarne of the teſtatrix Was 
aged” 

Ady, If they took it on the evidence laid belere 
6 them 7 be her hand, then, whether it was not ob 
ve © tained b y fraud, and without her knowing the con» 

ents and effect of the writing ſhe fig ned F” 
4 The jury on theſe queſtions fates ” the defen- 
ante | 

1 J hearing the arguments of council on both 
ſides, the verdict was ſet aſide on payment of cow. 

Lord Mansfield. ( After recapitulating the evidence 
offered at we, 1 85 & yaw' ro that he ments on the 
apparent manifeſt fraud and i ion in obtaining the 
cher from the teſtatrix, if be wal ned i —— 

or cauin may in judgment ot the lane a 
W 5 of act, many inſtances ae pot in Tat 
3 Ce, 77. 

„What circumſtances and facts amount to ſuch fad 
or covin, is always a queſtion of, / , courts of . 
and courts of lat have a conturrent juriſdiction to * 
The WIURg a 


d # ſtices, thei | 
1 r a ep 
Tat th the the 


er curiam. 2 71255 aſide t 


R relieve; againſt, fraud. 


| ho it ſpeaks ampaſitions 


yerd 10 


be made — with coſts Tide Bur. v. 4 er, 
590. 
Hi \ 3b Geo. 2. 2 Pay 2 VI of | 


. Ric ard Slader, a W v. * attos ald 
10 Ar. Re Sto wh Ms 3 N "PE 2 1 7 
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Lev this eas fully Rated i in page 2 200 > of on work, 
under the head Baue p of 
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conclufion/ attempted to be drawn from the ei- 


| 664 dence in this caſe, yelng it be oor amounted 


fraud an 4: a. forfei- 
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| | See this caſe full 
under the Declaration. 
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| The defendant was convicted of billing rabbets in a | 
private warren, by inquiſition taken before a juſtice of | 
peace, and was fined 20 5. a rabbit; and the court was 
moved to quaſh the inquiſition, becauſe the juſtices of 
peace have no authority to ſet a fine on a man for fuch 
offence. For the Ker. 22 & 23 Car. 2. cap. 25. gives 
treble coſts and damages, but no fine. And fat 
4& 5 FV. & MH. cb. 23. extends only to game, which 
cannot be extended to rabbits kept in a private war- 
ren. And of this opinion was the whole court, and 
therefore the inquiſition was quaſhed. Vide Raym. 
vol. 1. p. 151. Ore Tt ME bn) 


Michaelmas, 9 W. : Sutton v. Moo. 


On an action of treſpaſs where fore he broke his cloſe, 
and hunted, killed, took, and carried away an hundted 
conies, his property, then and there found. 1 95 
On not | guilty ales, a verdict was given for the 
plaintiff, and intire damages. It was now moved in ar- 
reſt of judgment, that conies are wild by nature, and 
therefore there is no property in them in any one; there- 
fore ſince the plaintiff has laid property in them, by the 
word his, it is ill, and no damages ought to have been 
iven for them. | | 
nted in his warren, and killed his cones there found, it 
had been good for then he would have had a privileg- 
ed property in them. The ſame law for ſiſh taken in 
his fiſhpond. ' Fitzh. N. Br. 17. 1 Cro. 583. Greenhill v. 
Child, March 48. Jones 450. But generally there is 
no property in things which ate wild by nature, and 
tbereſore trover does not lie, for a hawk, without 2I- 
ledging that he was tamed, and in ſuch an action it 
Was 2 * the plaintiff, though it Was al- 
ledged in the declaration, that he was poſſeſſed of the 
hawk as of his on proper goods. Dyer 306. 5. pl. 66. 
rr Te fret es  t? I 20A, 20.7 | 


Halt, Chief Juſtice. A warren is a privilege, to uſe 
land for ſuch a purpoſe; and à man may have Wär- 
ren in his own land, and he may alien the land, and 

retain the privilege of warren. But this gives no greater 
property in the contes to the warrener, for the pro- 
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fore if a man keeps conies in his cloſe (as he may) he 
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y lated in page 348 of this work, 
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under the head Attachment, * 


But if the aQion bad been for having | 
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+ killing an hare, this being a matter indictable, by „lat. 5 


perty ariſes to the party from the poſſeſſion; andithere- t 
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is an offence,. and ſo it was determined in the caſe f 
| The Kang v. King, Eaſt, 3 Geo. in this court which was a 
- conviction for keeping a gun, and it was not doubted 
by the court, whether the keeping was not enough to 
| be ſhewn, but the only queſtion they made was, whe- 


ther a gun was ſuch an engine as is within that ſtatute, 


and in that caſe a difference was taken as to keeping a 
dog which could only be to deſtroy the game, and the 


I | keeping a gun, which a man might do for the defence 
I | of his houſe. 


The conviction was confirmed. Vide. 

Ui, 9 Gee. The King v. Gage. 
Bee this caſe fully tated in page 284, of this work, 
under the head Convidtion. * „ | 
hon ; Eaſter, 10 Geo. Shipton v. Hopton. 85 
See this caſe fully ſtated 
under the head Debt. | 
Michaelmas 5.10 Geo. "The A 1 bis Attorney, * 
and the Town Clerk of Guilford 


in page 346 of this work, 


| See this caſe fully ſtated in page 137 of this work, 
| Hilary, 12 Geo. The King v. Fobn Hill 2 


The defendant was convicted by Sir Henry Bateman 
a a juſtice of the peace of Middleſex, for unlawłully keep 
ing a lureher and a gun, to kill- and deſtroy the game. 
not being ꝓualiſied by: law,” and again/t the form of the 


| /latute in that caſe made and provided. And this con- 


viction being removed into this court by certiorari, 
was quaſhed, becauſe it was only averred gene- 
rally, that he was not qualified, and did not aver that 
the defendant had not the particular qualifications 
mentioned in the ſtatute as to degree, ' ate, &c, Vide 

„ ae; OE 


15 8 
\ 


ug 14: en, The King v- Buck. 
The court was moved to quaſh an indictment for 
Ann. c. 14. appointing a ſummary proceeding before 
juſtices of the peace; and thecaſe of The King ve James, 
Trinity, 1 Geo. was cited, where an indictment for 
keeping an alehouſe was quaſhed, becauſe „lat. 3. Car. 
1. c. 3. had directed a particular remedy. 


Per curiam I be indica ment muſt be quaſhed, Vide 
Strange, Vol. 1. os a > * 9 | 99 
Pig, i Geo. The King v. Chip. 
The defendant was convicted on flat, 485 . 6 
M. c. 2 4 for deſtroying game, not being a perion duly 


qualifie Ai 
council took 
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The defendant's the following arcep- 


tiont to the conviction: 


i 


was ſet forth in 


- 


1 f ; + asthey'abide | tft. That the information, which was ſe 
he * if *. 2 _ 8 com | the indictment was inſufficient to warrant the envie- 
he may kill them, for then he has the poſſeſſory pro- tion; for the information only recited that he was an 
perty. Yide Raym. vol, 1, P. „ 1 AE 91% +} Inferior tradeſman,” but did not ſhew that he had waſted 
| 9 | | hs ſub/lance, or that he was a diſſoluis perſon, which are 
Michaelmas, 2 An | G the words of the ſtatute z and therefore it did not ap- 
0 5 7 n. The Queen Va Ge. ow by hy 8 . ye er ſuch a 
2 5 5 . £3» - ; Atia % 24 * 6 7 3a © + 
Ny | x ö perſon as was inte the ſtatute, for he might be 
See this caſe fully ſtated in Page 255 of this work, an inferior tradeſman, and yet have a ſufficient eſtate to 
. . ̃ Ü Ä 
„„ „ „„ i; aal. That it was not any where ſet forth in the 
: „ 8 Geo. De King v. Fllr. „ 2 that eee g did unlawfully hunt ; and 
Tue denden at teat 66 Os! ell bor any thing whieh appears in this conviction, the de- 
2 r Stat. 5 en Fan 1 ah might have — the hare; and have hunted 
dee ene e 
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It was excepted, that it was not ſhewn he had made 


the 
uſe of the dog to deſtr 


| | and it be be 
kept it only for à Zenk the. game an may e 


eman WHO was qualified, it 


egg common. to put out dogs in that manner. |.) ; 
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jundive lach or %, lo that the bare keeping © lurcher || 
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„ Jaly. That the conyidion ſet forth, that informa-. 
tion was given to ſuch a one, a zu/tice of peace, hut did 
not Tay hen a 


juſtice, and he might be a juſtice at pre · 


ſent, and not ar the time of the informatſon. 


But the court over-ruled all the enceptions; and to 


| the firſt they ſaid, that the ſtatute was in the disjunc- 


tive, 
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this ſtatute there is no diſtinction betwixt Jawful and 


_ Toy of a ten perſon; there the winning the. 
detertiney whole e Ke be. ads A 
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tive; .viz. inferior. tradsy 


or; difſolute perfant;. and 
defendant was either, was | 
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An action was brought on a note-fot money wot at 


To the ſecond, e l that the Hatute orbid 1 play, the defendant pleaded the ſtatute of gaming, and 


ſuch. perſons. as the defendant to hunt at ull, and made 
it criminal for ſuch perſons 


unlawful hunting, as there is in the ſtatute againſt deer 


flealers; and they agreed, that in a conviction for deer- | wor, unleſs it was above 
each of them win 594. neither of them ſhould forfeit; 
them all, yer | 


Taue, it muſt be ſet forth, that the defendant did un- 
lawfully hunt, but in the preſent caſe. it need not, be- 
cauſe there is no ſuch diſtinction. | 
To the-third exception the court ſaid, that the con- 
viction ſet forth, that information was made to ſuch | 
a one being. one of the juſtices, & c. which muſt be in- 
tended that he was one at that time, and was ſufficient 
without ſaying then, „ 
And ſo all the exceptions were over- ruled, and the 
conviction confirmed. Vide Stra. vol. 1. p. 711. 
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e' Trinity, #1 Geo. 2. The King v. Gardner, 


The defendant was convicted by a juſtice of N 

for keeping a gun, contrary to flat. 5 Ann, c. 14. An 
it was objected, that à gun is not mentioned in that 

ſtatute; and though there are many things for the bare 

| keeping of which a man may be convicted, yet they 
are only ſuch as can be only uſed for the deſtruction 
of game, whereas a gun is neceſſary for the defence of an 
houſe, or for a farmer to ſhoot crows. 

Per curiam. This was made a queſtion in the caſe 
of The King v. King Eafter 3 Geo. but never determin- 
ed. And on conſideration we are of opinion, that a 
Ea nets and dogs, which can only be 
kept for an ill purpoſe; and therefore this conviction 
mult be quaſhed. ide Stra. vol. 2. p. 10992. 
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In an action of debt on flat. 8 Gen. c. 19, for the pe- 
naſty of 1] incurred by uſing an hound to deſtroy | 
game. After a verdict for the plaintiff, the judgment 
was arreſted ;. for flat. 5. Ann c. 14. has not the word 
hound, and the words other engines come after nets, &c. 
and are applicable only to ingpimate things. And this 
being à fexal Jaw, cannot be extended. . Stat. 22 23 
Cax. 2. c. 35. has indeed general words "or any other Sf 
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f ſet forth, that at one ſitting he loſt 
to hunt generally. And in | tiff, and 40 J. more to one J. and on demwrrer it was 

' argued, that the act made no ſecurities void, neither 
was the winner to pay, trevle the value of the money 


for though it is more than 1001. amon 

it is undet that ſum to each, and the N | 

_ forfeiture, but where the perion winning has got above 
rt ure | 


another at the ſame ſitting ; thie ſhall nor 
firft-perſoryof the money Which he lawfully! un, Ni 
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ph L. For if three men ſhould 


#te: makes no 


100 l. at one ſitting wi 
Per curiam. The plaintiff muſt have judgment, fo 


the ſtatute intends a remedy, where more than 1001, 


is loſt to ove perſon, aud at ove tiny Far if it be loſt 
to ſeveral, it is not within that act; as for inſtance, 


if a man loſes 95 J. to one man, and refuſts'to play any 


longer with him, and r 60 
eat the 

Had. Rep. vol, 5. p. 3551. «23 Y &* 1 5 1 
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This was an action on the 6% brought uf d vir 


forth, chat. the bill was drawn Lord on 
the defendant, for the payment of 120 guinens td the 


plaintiff. Then he ſet forth the cuſtom of merchants, 


and that both the drawer, the plaintiff, ani the ac- 
ceptor, were perſons uſing trade and merchandize, 
and that the defendant had not paid the:money; &7] 

The plaintiff by proteſtation ſaid, that neither Lord 
Chandois or the plaintiff, were perſons uſing merchan· 
dize at the time when the 6:1] of | exchange wWus dran, 


or at any. time afterwards. Then he pleaded, that aſtet 


making the ſtatute againſt gaming, and before the ſaid 


bill was given, Lord Chandoit and the plaintiff played 


with dice at a game called hazard; and that his Lord. 
ſhip, at one time, loſt 120 guineas to the plaintiff, 
and that for ſecuring the payment thereof, he drew 
this 2 of exchange on the defendant, who accepted the 
ſame; and that by virtue of the ſaid ſtatute, the ac. 
ceptance was voi; in 6 54m HIS 3 
.- The, plaintiff's , council inſiſted, that the ſtatute 
againſt gaming cannot; be-pleaded in this action, be. 
cauſę it is no anſwer to te cuſtom of :merchanrs, fo 
9105 the declaration is true notwithſtanding chis 
leg. fis i bas Hams! 26,07 27 ent an 
. 2dly, It is not ayerred in the plea, that the plainti 
Huſſey, accepted the bill for. ſecuring» the payment d 
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it is hot within the meaning of the ſtatüte : 
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Holt, Chief Juſtice, If rat one ſitting u perfon'loſs 
above 50 l to one; and! fo to anot W 
ſor they are ſeveral contiacts; ſo if 5 of them he 
with falſe dice, and the other with fair ones he th: 
plays with the fair dice ſhall recover Forgot | 

ide Mod. Rep. vol. 18. P. %. 
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with the horſe of V. R. for 301. each heat, which in 


all amounts to 120 4. 1 356 | 
Adjudged, that though he wins eyery heat, be can re- 
ting, no part of the money, 2 


vagers, yet the con was intire; a 
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1. 2nd on a torit . ee in the Exchequer | For 
Chamber, the error 8 557 Was, that a general ab. pa r n 
p/it would pot lie for money won at-play, but the | have been laid z for dds time e io uncertain d to. 
205 ter number of the judges inclined to think. chat i | but one day, that only 40 6. is recoverable. 80 jud 
lea, n [ 14 | ment was given for the King nib. Hide Mad. Rep. webs 
Walk, C. J. and Pollexfen, C. . of C. B. however, 10. P. 338˙ „ . „ (7 „ 
held that it Would not, becauſe there muſt be JJ ̃ĩͤ ᷣͤͤů⁰—ö . 0 
neritorious Act, as 4 conſideration o maintain ſuch |. Michaelmar 9 Sto. | Colebirne,v. Stocidal se. 
action; it will lie againſt him who bolds the wager, be- Nin / gown went 1 in VI it 
cauſe the la implies a promiſe to deliver the money to] ee this cafe fully Rated in page 345 of this work 
the winner. Vide Salt. vol. 3. Pe 176. | 5.4 under the head Debi. r 5 10 .35.8 


2 
19 
5 


£4 


* 0 * * K 
2 * 2 5 
ann 
— * 
ul. £ 


©. MicharImas 16 Ge. A kind 
efendant 


- * * 
ky — OR : * 


Hilary, 2 An. Smith v. Im. N he Kune. 
| On a motion for an information againſt the 


* 


Bee this cafe fully ſtated in page #8 of this work, un | 
ter the head dime.) + 07.140 07 I 


4 . 
3 


. ſitting ; the words of flat. 9 Ann. g. 14. being, 2 
fe In wining at une time above the value of 10 2 14 
I | convidted thereof on an information, or indict ment, 

forfeit froe times the value, VBR. 
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' Trinity, 2 Geo: The King v. Dixon and 


This was an indictment againſt Dixon and his wife, | The council on the other fide objected, that the pro- 
charging that they and each of them did unjuſtly-and | ſecutor had already indicted the defendant for the ae 
| W; 


unlawfully on ſuch a'day, and at divers other days and offence; and that the grand jury had found the bi 
Himes, as well before as ter wards; keep a common | which was true; but the defendant was not tried on it, 
ing-houſe agninſi the peace, and form of the flatute, 86. | becauſe it was quaſhed for inſuficienexg. 
To this indictment the defendants demurred. | 3 
The firft objeetion taken againſt the indictment Was, | leave to file an information, or'that the grand jury 
1 m * 3 5 againſt the huſ- hed already found a bill, and though che indiftment 
nd and wife, but the hutband on?: was quaſhed, they might find another bill for the far 
Per curiam. This objection: would have weight in bo on ; e les Was nd Fe; 7 ae 


* 


it, if the property or ownerſhip of the houſe was the | to interpoſe. Vide Mod. Rep. vol. 8. p. 187. 
matter in queſtion; but it ſignifies nothing here, | ws poſe.” Fide Nad, Rep. vol p s 7. o 


where only à criminal management of the houſe, iin „ e, oe ar bo 
which the wife may probably have as great, nay, aaa Trinity 9 Geo, 2. The King v. Luckup. ... 125 


greater ſhare than the huſband, is the fact charged. '' Pe defendant was convicted on an information on A 
The ſecond objeftion was, that it was charged in the | the gaming af, which ſays he ſhall forfeit ve times 


indid ment, that they and each of them, kept a ga- the value, to be recovered by a common informer,” on 


ming houſe, &c. which was wrong; for:two' perſons conviction. The cburt was moved, that a fine fhould 


Fi oc in ö 55 | 4 ing 2 % any 
f ww day is ee ndeed more days mane 
al. 


gt the court would nes grant the proſecutor 


* 
* 


\ 


on an affidavit of the proſecutor, who made oath that 
he had loft 151. or thereabout, to the defendant at one 
N 


reaſon for this court 


cannot jointly and ſeverally keep an houſe; the keep- be ſet on the defendant if he refuſed to Jpeak, with the 


ing of the houſe by the huſband and wife is not a keep- | proſecutor. | 
ing of the houſe by the buſband-only,. or by the wife | Per curioms;* All che judgment we can give lb far 


only; and cited 2 Rol. e 360 5 15 | '| he be committed; and a new action muſt be brou 
the preſent caſe. For there the -uſing of the trade, | ſufficient to deter offenders. In the caſe of recul3 
not being the offence, but the uſing the trade without || there is no other judgment. Linu, 1 99, 162. 5 Gay 
having ſerved an a prenticeſhip, on 88 per- 431. Cb. Cars fo, Ci. Eu. 352. THerdfere x 
formed by each ſing and ſeverally) it was an offence | defendant was diſcharged withönt any fine qt coſts, 
that was in its own nature impoſſible to be Ne | Fide Strange, vol. 2. p. 1048, en Tttg a 
7 mes oor this EO wet [by both To Sto ted oaths of von edt ies 
jointly; and the addition eee , bs Gets 27 „ boog 7 
tas 2 corroborating 5 former n To Trinity, 14 Geo. 2. Bowyer v. Zampton ? 
z3dly. 3 objected, that me, IE was on || very ad. 
a particular ſtatute, via. Hat. 33 Hen. 8. © g. e. 12, | is, this 
which ſtatute chalking 1 a particular method of pro- irs der the, hea Tam | 1 


ceeding, for the recovery of 406. per day the party VCC | | 
4 rer a : Micbaalmus, 15 Ce. 2. Goodburn ve Marley. i 
| FFW d WWF NN.” 
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OS et... 


could not proceed by indictment. 

Per curium. Keeping a. gaming-hmuſe is an offence in- 
dictable at common lato as à nuilanee, nor will the con- 
clufion of the indictment again the form” of the ſtatute 
bar the party from ſupporting the indictment by con- 
non law, ſuppoſing it could not de maintafned bn che 


* 


—: PEI VO 


horſe race. And on a cauſe made and argued. it w 
determined, that the action would not lie ; for wy 
46. has theſe words horſe racing, and 4 Fre 
ſtatute. $2 8 Ii many other words which are not particulatly mention- 
But wer are clearly of opinion, that an indictment ed in fat. 9 Ann. 6 44. but are within the general words 
is not taken away by any words in the ſtatüte. The eber game or games. And the court ſeemed to be of 
words of the act inſiſted on are, "ts he recovered by," Ree, || this opinion in the caſe of Oates v. Collins. Trin. 6 Geo. 2. 
or otherwiſe ; now all the remedies; or different ways of though it was never determined. 1 Vent. 253. The 
proceeding, beſides by indiftment, having been enu- defendant bad judgment. Vids Strange, 1 2. page 
merated |before in the fat." theſe words, or vtherwiſz, | 1159+ TV | 
many 2 ok 1 or nothing - {Ns 5 27 ; | 
Athly. It was objeRed," that if this were to be con- lary 19 Ces. \Barjeon.v. Walmſley.” | 
ſidered as am indictment for a nuiſance at con Taw, |, Fam ner os ni 4 15 3 r 


5 | e e. 775 Dre , £6 75481 
it would not be good for want of concluding tobe Pt Tube plaintiff and defendant gamed together at toſſing 
mon nuiſance-'of the King's ſubjects. kee Ache e guingas a time, en having wor 


Her curium. It is not neceſſary to conclude ſo here; | ant? : de; 
; - F e $f a . e 30 nere the defe | ad | | - e 


—— — and 


— 
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Bekaes the word commen fupplis is etc; C000 8 
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40 made void,” and the botrowing on an agreement to 
. ͤʃ . ¾ . ] ] 
Tie, Chief Juſtice, This is not a caſe within the ; 
ſtatute, for there is not the. word contract, as in the 5 
ſtatute of uſury; and the word ſecurities, as it ſtands in 


, 


this act, muſt mean lafting liens on the eſtate, The | 
parliament might think there could be no great harm 
in a parol contract, where the credit was not likely to 
run very high; and therefore confined the act to writ- 
ten ſecurities. Wherefore the plaintiff obtained a ver- 


dict for 126 J. Vide Strange vol. 2. p. 1249. 
| | | | 
 Michaelmas, 1 Geo.-3. Palmes Robinſon, Eſq; v. Ann 


Bland, Spinſter, Adminiſtratrix de bonts non of Sir John ö 


the following queſtions (among others) came before 


* 


the court. 


9 


rt, Whether the plaintiff is entitled to recover his 


bill of exchange by force of the writing. 
Adly, Whether he is entitled to recover on the ori- 


ginal con/ideration and contrast by the juſtice and equity 


of his caſe, exclu/rve of any affiftance from the bill of 
exchange. | 


— 


dant has objected, That the conſideration of the 
«© bill of exchange is wholly money won and lent at 
polt Fore by force of the writing, the plain- 


| ay: Therefc | 
tiff cannot by the law of England, recover ſuch ſe- 
4 curity, being utterly void,” and no doubt the Jaw | 
of England is ſo. | 


The bill of exchange is. as a ſecurity void (being 
for a gaming debt). both in France and England. We 
may therefore lay the Bill of exchange out ot the caſe; it 
is very clear the plaintiff cannot recover on that 


A As to the ſecond guęſtion, the other counts for money 


had and received to the plaintiff's uſe, and for money 
ent and advanced to him, I ſhall conſider it diſtinctly 
as to each part, the money toon, and the money ent. 
Iiſt, As to the money wor, by the rule of the law of 
England, no action can be maintained for it. 
Adly, As to the money bent, the ſenſe of the legiſla- 
ture ſeems agreeable to the authorities cited. 


Star 16 Car. 2. cap. 7. does not meddle with money 
Tent at play; but as to money (exceeding 100 J.) % | 
and not paid down at the time of loſing it: it ſays, 


«© That the * ſhall not be compellable to make it 


4 good; but the contract and contracts for the ſame, 


&«& 2nd- for every part thereof, and all ſecurities ſhall 


<« he void, c.“ The words, contract and contracts 


e for ow mane are not in Hat. 9 Ann. and I dare ſa 
were deſignedly left out; it only ſays, That all 


«c 7 =» 1 EL | 
notes, bills, bonds, judgments, mortgages, or other ſe- | imſelf or deputy, for ſo long time only as he ſhall demean 


< utterly void, c. See this caſe more fully ſtated in | himſelf well, &c. which does plainly import an e/tate for 


6 curities, c. for money won or laſt at play, ſhall be 


page 338 of this work, under the head Damages, 
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:  Michaelmas, 3 IP. t&: M. Germain i Cetmin and 
WY Wife, v. Orchard. ye 


In an action of treſpaſs with force and arms, not 
u 


guilty was pleaded, and iſſue was joined thereon, and 
as to. the other part of the treſpaſs to ſuch'a time, the 


ſtatute of limitations was pleaded; on which there was 
a demurrer; and as to the reſidue a juſtification, and 
iſſue on it, and a uenire to try that, and inquire of the 


damages on the demurrer: accordingly there was an 


inquiry of damages as to the iſſue, but not on the de- 
murrer, and as to that the plaintiff entered a non pros, 
ment for the other. The caſe as tothejuſti- | 
fication was found as follows, by the ſpecial verdi&&,viz. og ct Tore of eee We LON 
The leſſee for 1000 years by deed, reciting the original | © Therefore the clerk of the peace being inthisofficedy 
the ſaid lands, together with virtue of this act, for ſ long time at be ſball detzean y7 | 
| 13 . ' 25 ; h 4 4 


and took jud 


leaſe of the lands, grants 


4 


> 
— 


7 


1 


Lord Mansfield. As to the 2 que, ion, the defen- 


2 


- 
— 


in this new. law, viz. that he ſhall conting a long as the 


9 
. 2 ad 


the ſaid recited leaſe to the grantee, his executor, 

adminiftrators, and aſſigns, 12 all writings relating 4 
to the premiſes, To hold to the grantee his executors. 
Sc. after the death of the grantor and his wife for the 

reſidue of the term of 1000 years. 
Holt, Chief Juſtice, If à termor grants the lands, | 
the grantee is but tenant at will; for it does not appear 
that the grantor meant to paſs his whole intereſt, and 
this is enough to ſatisfy the grant; but if a termor de. 
viſes the land, all his term paſſes; for the deviſee can. 
not be tenant at will, becauſe the deviſor mult die be. 


fore the deviſe can take effect, and one cannot be te. 
nant at will to a dead man. Alſo he agreed the word 


leaſe would \ paſs the term, but here it is the recited 
leaſe, which can fignify nothing but the deed, there. 


| Io! tc beore he: held the habendum was void 3 otherwiſe tad ic - 
On a caſe reſerved at ni prius in this cauſe on a 
ill of exchange, given for a debt won at play in France, 


been a grant of the crown to hold after his and his wife' 
deceaſe, there the habendum ſhould be rejected as re. 
pugnant, and that being rejected, there would he 
enough in the premiſes to paſs the eſtate, but here was 
nothing in the premiſes that could paſs the term. Ang 
as to the iſſue on the force and arms, on which nothin 
was found, he held that was only form, and that not 
finding damages on the demurrer, was helped by the 
non pros entered as to them. Therefote judgment way 
given for the plaintiff. And on that judgment a un 
/ error was brought in the Excheguer- Chamber, where 
it was reverſed; and the court there held, that by 
the grant of the lands in the premiſes to the grantee, 
his executors, adminiſtrators, and aſſigns, the whole 
term of 1000 years were transferred; and fince by the 
premiſes the whole term paſſed preſently, but by the 
habendum not till after the death of the grantor and hig 
wife, of conſequence the habendum was repugnant to 
the premiſes, and void, 5 Trin. 6 N. M the 
judgment of the Excheguer- Chamber was affirmed in 
the Houſe Peers. e | 
VN. H. In this caſe a diſtinAion was made between 
the operation of a grant and a deviſe; If A. grants toB, 
generally, the term is in him only at the will of A. but 
uch a deviſe paſſes the whole term to B. elſe he would 


| have nothing; for ſhould it be like a grant at will only, * 


then the will could not commence till the death of A. 
and fo. inftantly it would be determined by his death, 
Vide Salk. vol I, p. 346. Mod. Reps vol. 12. p. 11. 8 


Hin, 4&@ 5W.& M. Harcourt v. ., 


On a ſpecial verdict, the queſtion was, whether the 

plaintiff being nominated clerk of the peace by Fobn Earl 

of Clare, had a good title to hoſd that office during Ii, 

or whether it was dependant on the cos rot 

and determined by his removal. 
Per curiam. By flat. 1 N. & M. the cuftos bas 


ower to appoint a perſon to execute this office by 


de 


liſe; and the. clauſe would have the ſame effect if the 


| | word only had been left out; for if the power is given 


to a tenant for life to make a leaſe for twenty-one years 
any this would ſignify for ſo many years abſalutely. 

f this clauſe has not a — to give bim an 
eſtate for life, it ſignifies nothing; for if the cauſe is 
taken to be no otherwiſe than as it ſtood in Hat. 37 H. 
8. then this elauſe is of no uſe; but it is plain that the 
words in that act relating to this matter are omitted 


other is cuſtos; and a better and more 


given, vi. 


Stat. 1 W. & M. revives that of H. g. as to the no- 
mination of a cuſſos, but makes ſeveral alterations ſrom 
it when it mentions the clerk of the peace, as has been 
well obſerved at the bar; ſo that the deſign of this later 
act was to abridge the power of the cuſlos and mn 
the eſtate of the clerk, and to ſettle him therein, that h 
might $9 on cheerfully in his buſineſs ; for whea places 
depend on OR, it occaſions embezzling te- 
| e neglect in offices z and for this reaſon Lot 
Hobart was of opinion that the Chief Juſtice: cannot 
grant ou offices which are in his giteifor Jeſs time 
an for life. ors by 4 


Ld 
— 


7 


fuel; thoſe words ſhall be conſtrued moſt favourably 
to anſwer the intent of the Jaw makers, whoſe deſign 
was to have the office well ſupp ied dy a man able and 
well ſkilled in the Jaws, which will be effected when 
the officer has an gfate 75 ; and for theſe reaſons 
udgment was given in Trinity term following for the 
laintiff, and afterwards affirmed in parliaments - Vide 
Med. Rep. uol. 4. p. 167. ny ene eee e ee 


Fiap 7 l. 3. The King v. Kempe or Kemp. © © 
See this caſe folly ſtated in page 432 of this work, 
under che heal Bfarer. 


= A, 1 1 
1 
. 4 : * 


Trinity, 7 W.3. The King v. Hornby. Frror. 


A petition to the treaſurer ea 


uer 
* the allowance of letters patent granted by Charles 2. 
for payment of an annuity out of the exciſe, &r. The 
Attorney-General demurred generally, The court 
ve judgment for the petitioner Hornby; whereon the 
ttorney-General brough f writ of error; and the 
matter was argued in the Exchequer Chamber, where the 
Lord Keeper and Treby, Chief Juſtice of the C. B. 


were of opinion to reverſe the judgment, contrary to | 


the opinion of Holt, Chief Juſtice : The rk | 
which the Lord Keeper and Chief Juſtice Trehy gave 
their opinion was, that the patentees had not taken a 
proper remedy by petition to the barons 

power or controul over the King's treafury. &c, and 
that their only remedy was by petition: to the King 
himſelf. Yide Mod. Rep. vol. 5. p. 29. 5 


1172 


Hilary, 8 W.3. The Xi v. The Biſhop of Chem. 


See this caſe fully tated in page 53 of this work, 
under the head Addition, oo 
Lent Aſſizes, 10 V. 3. Anonymous. © | 


*% „„ 


VC 


that if A. was poſſeſſed of a term for an hundred years, 
and grants the land, the habendum for forty years, to begin 
after his death; it is a good new leaſe: and a man poſ- 
ſeſſed of a term for twenty years, may grant the lands 
for mneteen years, to commence after his death; and 
it will be good for ſo many of the twenty years, as 
ſhall be unexpired at the time of his death. Vid- 
Raym, vol. 1. P. 737... 7 e 


Hilary, 3 V. 3. Smarth v. Penhallno. | 


See this caſe fully ſtated in page 434 
under the head Eſtates. N of lt : Fc 9 


A 
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ſon's lands 


no more; but if it is to take the profits, it is a leaſe at 
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an authority to do particular acts. Ji 
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Mam, 11 Ann Mithell v. N 
. 


Parker, Chief Juſtice. The reaſon of the diſtine- 
ion taken in 1 f. 106, 8. between a. fee nent and a 
ond; that a feoffment to a man on condition, he will 

B. ſhall be god; but a bond with ſuch a condi- 
tion ſhall be void, is this: becauſe the law ſecures to 
him the poſſeſſion of the land, without performing the 
condition; and in the other, diſcharges him from the 


. 
penalty of the bond; ſo that the lau has the ſame end 
in view in making the feoffment_ good, and the band 
| void, viz. the prevention of the fact. Yide Mod. Reps 
7 1 ol. 10. p 437. n ere ne, 
Hilam, 1 Geo. v. Oman. 


„ * 


EE” Is lo 


7 


n 


— al 


* 


that the exerciſe of ſuch a power by the crown, ever 
ſince the making of fat, 6 Ad. 6. is an argument of 


ol the court, will be this, whether 
iſſued to ſummon Dr. Bent to appeat befor 
ſhop of Ely, as viſitor, was well founded? For as that 


| been warranted by no legal au 


out juriſdickſon. 


nexral heads. 


very little to; ag my brethren and ] 
that neither the letter, view, or deſign of this ſtatute 


| muſt ftand, Vide Fitz-Gibbons, p. 305. 


See this caſe fully ſtated in page 232 of his 0. 


| under the head Bills of Exchange, Sc. 
Was exhibited by Joſepb Hornby Hil. 1 . M. | „ „„ „„ wee opt r 


. LOT > 40 5 1 | , 
Trinity, 5 Geo. Dr. Bentley v. The Biſhop of Ely. 


hip: ©” prohibition againſt the Biſhop of Eh, as viſitor of 
Trinity College in ere 4 the two following queſ- 


tions were ttated-by-the hurt 
1ſt, Whether by Hat. G Ed. 6, ſet forth in the plea, 
the Biſho 


of Ely, for. the time being,. is appointed 

General Vifitor of this college se 
2dly, Whether the crown, having parted with the 

general uiſſtatorial power, might afterwards grant ſta- 


| | tutes to the college. 


On theſe queſtions, the cauſe was argued ſeveral days g 


| in the laſt term; and this term, Raymond, Chief Juſ- 


_ — the e. * the 3 28 2 1 | 

. Kaymond, Q. J. A general uiſitatorial pomer, paſſed to 
the Biſhop of 2 „ by flats 6 Ed. 6. e the grant 
was to the Biſhop... of I which extends to every 

Biſhop of Eh, for the time being, and es Hanes 7 
fers from. a grant to the Biſhop of Ch, in his natural 
capacity, for in that cafe. it would only have enured 


* 


to the then Biſhop er he conſtruction 


made on the grants .of- the. crawn, is, that Where the 
intention is plain, the words are taken moſt favour- 
ſubject. To the. ſecond queſtion, Lanſwer, 


the legality of it. The ſingle queſtion: therefore; to 
which-I ſhall confine 3 in deliveringiths opinion 

the citation that 
before the Bi- 


is the leading proceſs, and the ſole baſis of all the ſub- 


ſequent proceedings below, if it ſhall appear to have 


Nat in its n emana- 


RP nr ;! 
he citation, or rather the power iſſuing it, as 


tion, whatever has been done 


here claimed, is expreſsly founded on the 40th chap- 
ter of the ſtatutes of | £ h,. | 
it is alledged, the Biſhop of Ely'is ſpecially conſtituted 
vi ſitor to examine the maſter, & | 1 


Queen Elizabeth, by which, as 


This might require to be conſidered under tue ge- 
24% On the words and intention of this le, 

_ 2dly,” Suppoſing the words ſufficient, and the inten- 
tion plain, to create him a ſpecial viſitor, yet how far 
the operation of either may be defeated by ſome legal 

impediment ? Which laſt I ſhall have occaſion: to hy 

J are of opinion, 


ever extended to create him a- vi/itor, but ſuppoſed 
__ ſo 2 3 . ; _ __ wy 1 to be 
obſerved under his direction, already in the .pol- 
ſeion of the Juriſdiaion. ; : : | 998 _ 
We are therefore clearly of opinion, that the cita- 
tion is illegal, and that being pe foundation, all ſub- 
ſequent acts muſt be ſo too, and therefore the prohibition 


1 


: 5 A A | 1  Michaelmas, 8 Geo. Smith Ve Trigge . 5 (5: 
Ses this'caſe fully Rated in page 438 of this work, 
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\ 6 850 this ets — in page 16 of 
under the head our 8 \ 111 17 ; 


ariſing! out of Midadle)e Her, an 


3 
this oa, 


Hilo 50 Gh. ON 7295 Tolle 450 . v. The 
V1 1 mis Lale 79 be ne 399, of js work, 
ner. the bead E & fiaftical 1 ers, & fd th 


Hilary, 30 Geo, 2, The Earl of Bath Vs 5 $i Jt Fo 


See this caſe fully ſtated in page ue” . N 
ugger.t ns head Th es 


Guardian . Infant. 


Habeas! Coipus.- ER. _ 
on. Bbeburn v. | Foſecy: 
| tion being brought 19 51 e- he was'd 


1 . 
Tos ba X*% 5 WU N 


f 2 f * 44% ;X2 


- Habeas Coppus, 


aii, 7 IV. 3. The King v. Bube or el 


See this caſe fully ſtated in page 80 Chis work, 
N the head Commitment, | 


+ © 
| 


Michelle 7 *. Log 75 Xing v. e 1 be. 
The defendants were taken by a meſſenger, and kept | 


in cuſtody ſeveral days in Midalgſer; aud the begin- 
1 of this term they entered their prayer according 
the habeas corpus at. After being brought before 


| 8 r William Trum ball, ſecretary of ſtate, he committed 


them to the Mar alſca for high-treaſon in confpiring 
the death of the King, which fact was ſuppoſed to be 


committed in 7 25 And now being brought to the 
4 


King's Bench by Babeas corpus, the court was fmov- 
ed that they ſhould be bailed. But denied by the court, 


for the intent of the habeas corpus act was, that the. | 
prayer ſhould be entered where the party ought to be 


Fed "which in this caſe muſt be at the afſizes in Sur - 
rey," for the X. B. cannot ori n hold = Aoi felony 
therefore ' B. wil. 


reinang” the priſoners. | ' Vide Roym. vol. 1.4 :61; 515 


Aug, 8 M. 3. Montgomery s Caſes 


ore Ment 
treaſon, for eat om the death of the 
prayer in the X. J. but it was  adjudge 
be entered at the Ol Bailey, Vide! 


in ,entered 


ym, 105 1. 2 61. 
TY „0 Ea 8 0 $257 
ia, 8 . , Menu.. 

Halt, Chief Juftice, If the Chief ace rer 

Bench Barn 5% a perſon to the caftody of the marſt 
by his warrant, he ought not be brought if the. bar ay 

rule, but dy habeas corn 77 de Salt. val, 1 . 509. 


/ * 101 * - 


bee 72 15 235 King.v. mae 


Bee this cafe fully ed in of th 
under the head Comm } W 8 4 _ 


bobn WIR 1999 


* 
Alben, 4% 1 .Clark's 8 Cafe 2 0 mir 


See this caſe fully ſtated in 2 8 
under the head Commity wy page 05 .pf this 


- 


LT, II works 


9114.23 aol! 


5 . chgelmas, outs... De damen ch. 5 — 


> 


The defendant being a Foreigner, a as the cond 
urged, and therefpre: mot inzitled töhave an habeas 


ce bus, becauſe not within, the 1877705 cor g. 0 BY 14 
arg 


ws moved that he mightbe*difc 

cor p. had been brought, the 40 8 0 Renal i 
have returned that he was an alien. This De Caftro 
was committed by an order of the Secretary of State 


for being a hy, and had been impriſoned a "we and an 


I then the Chi 


being indicted in e for wh | 


3 5 it oug he to 


| £6 the ſheriff; the Babras corpus' Sught. t 


bell, and thin: admirted-to'baily, 1 | 


I ade, f,, 
e 2 l 1 > © #41 11 ball AFM 
M 
i . 1 1 * 2715 Michelmas, 11 1 719 mont: A.. 
1 one in priſon in the Cinpter' be Wed St 
: 

: 


King Bench by an habeas corpus ad reſpomi. und in tending 
going over to the Fleet, procures ſome friend 's wit 


| a habens corpus to remove. him/tiither 3\ 
removed eber till he has et fo the cauſe he 


| ſhall-not compel the plaintiff, low a og, | 
| rowing cee an 4 705 vice pl. .the Ft 4 
Pleas ; each court ſhall retain the de 2. ant, in "which 

be is firſt attached, and after he has anſwered there, 

| you may carry him + ere you will. Wee is fit to be 


the ſettled courſe, if there ye an dee 
7 e 


* two oo: 4. Salk, wo 
Him, 12 V. 3. e OE 


. he defendant was committed to Newgate on 

| '$ Th ws on refuſal of paying. ſuch. = 2 75 

0 75 hands, as collector of the taxes ; and an 

| hab. N on the laſt day of the al term; and 
Juſtice being abſent, a rule Was made t. to 

bling him up'the f day of this tore, pt filing 


the return, 

Fi "Hale, Chief Juktice, The ſuch a fule might be well 
| for btinging a perſon up on à day in the lame term, 
without the filing the writ, yet it ought. not to haye 
been to bring him up on day i in another 9 With. 
out filing the return; for he cannot now he brought up 
on 2 writ returnable in 4 precedented term, by luch a 
rule, without the return thereof be filed ; therefore 
you muſt take out a new writ. And this being a cauſe 
concerning the King's revenues, you had beſt give 
notice to the Attorney ene al; for we | 


ought not 
to file a return of any matter remove 175 5 


8 : 


- without notice being given to him. Vids A 1 95 
vol. 12. page 441. 5 Wy 1 
% » - >» 72 Oe ws. 1 4 KY 


| Fry 1 1. 3. ee r 


Abe court was moved for a proces BESR 
| | plaintiff, after he had given ho ice Tha 
| the cauſe bimſelf'by 2 corps f F 10 e 
er curiam. Let a Þroce endo g $93 not M i 3 
1 


plaintiff may remove. hy b 5 ut 
Hab 


a mere vexation to do it f late, 72 
awarded, ehe been d. ne alk.“ Sen 


| p. 244. : 
vg, 12 5. z. ws The King v v. Hub, 
able was brought uþ on an habeas gf caring 4 e ied 


to the ſheriff or gaoſer; whereupon was returne 
warrant from the ſheriff for taking him, and that was 
upon a writ of extermunicets cx Fils bY Jubfirattio of 
| 1 | 7 15 d other ji 2 ft A 3 
Holt, Chief Juffice, and the court held, CN, 
bac „That the Habegat cor pus 5 beilg di im Gg in n the dil. 
ive'to the Heri For gaoier wa 1 afſd that a 
*Drec 8 ak Sik . 15 | tap BY 
| taken on a warrant of 118 ſheriff, in p pu 1 
| 0 1 . Np 
; the ſheriff, for the party is in his cuſtody, and th 
| 


; 
j- 
i 
: 


itſelf muſt be returned, It is otherwiſe, where —— 
the gaoler immediately, as in criminal 
to be fetarned; and it is not Tulficient 


ety 
Warrant; deenuſe the wartant may be 2 1 0 bs 
Rwy e the e hs be mark 
yet' writ'1s right, t arty. $ ! 

of the ſheriff. And el 0 jul * 
quaſbed. Vide Salt. vol. 1. po 350, e * 


e 22 go 


NSN ho N 1 — Amos PR A . 91 ur 2 


; inity,12.J6 . kme. eilt 4 
. 


committed to 
caſes. 


457 The vrit of cenmmunicnto capitnde: itſelf ou ou 


oe; & 2181 10 
An habeas corpus went to the Stannary 


an inſufficient return was made, and 4 therefore it was 


| difallowed. 


- 3 
4 1 


— Come; 


l Tus wider erb r 
amerced, and you may go to the coroners and wil 
al 
ciament ſs 51.) and anbther habet zorypur muſt go | 


on 
the cauſe muſt be removed up! If 


Fre and 92977 it, (you know my Lord 
2 os EY of the return of the firſt; and 


— xcu — 42 3 we will grant an attach- | 
ment. Salt. vol. 1. P. 351. | 


| Trinity, 12 . 3. 5 <- ARG 
Ona return to an habeas torbus i noved for to diſcharge 
the defendant, it appeared, that he was committed by 
foe juſtices of Surrey for a miſbehaviour ; but it not ap- 
pearing in the commitment that he was 7 for 


want o ſureties for bis good behaviour, the en 
was diſcharged. Vid: Firteſcue, p. 244. 


77 inity, 1 15 Jo The King v. Daviſm. C 
| See this e a Jul bully Rated k in page 177 of this work, 
under the head Ba 
Hi lary, 13 N. % vb v. Rejnoldi. 
See this caſe fully ſtated in page $95 of this work, 
upcer the head Franchiſes, St. 


n 13 W. 3. A? 


Per curiam. A petfori committed to the Marſhal by 


che court, may be brought up by fule of court, but 
one committed by a judge in his chambers, cannot be 
brought up without an Hab. corp. to which a return 
may be M Via Med: Rep. vol. 12. # Lo s 


Fele, 13 W. 3. Mr. dreber's Caſe. 


The count was td for ing 00g a v5 returnable 
immediately, to be directed to John 8 e father, 
bring up the body of £lriaho# Archer; his « aighter, 
The motion was founded on two 4 davits, th le by 
ke hc maids ; they made 2 thut the father ſwo 


ated her more than ay ny ug living; And ſhould be 
fkilling 


of an opportunity 6 her, and if he bad, 
ould ſhoot her thro' the Head, and that the often ſale 
5 afraid of being murderedi in her bed oe bim. 
n the council's urging that an Bab. r 
granted on the ground of a letter, and in t 
wife, Holt, Chief Juſtice, ſdid, it had been granted on 
leſs than that. It was argued, that ſhe was z 5 een 
0 


ears of age, ſo t have ekoſe her nardian, t 
bo ys ag Fea 1 Naher 


Holt, Chief 20 nm 6 Theſe lt are never eturn· I 


able imm in tere time, bat on 4 day cer- 
tain,” 

It Was a wed. by the eolticit I the other $4 
that her fath r: Was Lale ſhe woi 


and that it. had been attempted to wk bet, 
having a great: fortune, arid therefore he 
to keep her with ſome ſtrictneſs. 

er curinm. Let an Habrar cor pur 1 9 1 to u 


be ſtolen W 


up to be examined; it being fiery mifles off, take * | 
t be cont! a | 


this day ſeventtight,” 
Then it was moved; that {Me tai 
by the 99 le, for this wißhe be 4 Eontivanee to f. 


Ha, Chiof Juice, id, Kelle“ Ker wi ele be 


| granted on affidavit, Sad he never Enew it done tber S | 


re it was:denidd. 


1 to this writ hes f came into co 
the de appotiired; wit e 100 55 I 
— —— returned, the Edu Ag, Ws, tes > not 


proceed ili the det 
rocced ti the writ Wa 17 125 eg LES 


Writ was — feturtt 


— that he kt had hit ready to livered [tothe 
Hol, Chief Juice, füt, bc Whutd cage 
return Seher you cc 15 4 chu 17 5 1 oli 
and. „ ng cauſe | wy 1 1 
cher ſhe'is n Hberty. Bur inatian. oh ge | 
daughter "oy the court ery, ſhe" ORs her 


* 


| under the head Aclions. 


} beeh. 
. caſe of a 


— — OY 


dn Ry SIRE". pt 


| * the executors, and e to 


a 


Cm 


ſaſing to 


the c e if hs, 
WAG; and that t kind wp iction or 
J A be (Gunded x upon the ee. The 3 ; 


* 
5 4 . 2. 


that he hat nor 


ever heat her; 
brly 6ftice pave her a flight blo ith b d 
ſaid He. ge willing wy — Ad 18 8 2 


ther again; and the court ordered ſo acgordingly, ſo 


og went away with her father. Vl. Porteſeu, page 
19 


© Michatlnas, 13 v4 * Anonymous, 


A FH IE was brought up by a Bubeas re- 
turnable at a day certain, and the goaler A. bring 


him into court; but ca hi ek, and b 
him the el 7 "_ 25115 5 8 


Hol, C. J. This being a writ returnable at a day 


ther was vtikiod to b te. th 


| certain, Jou cannot bring him jn at another day by 


virtue of it ; otherwiſe, if the wtit was returnable im- 
mediately ; and the goaler was ruled to be at the charge 


of a a new writ. Vide Mod. Rep. vol. 1. p. _ 


Micharlmas, 13 V. 3. Pauthit v. Poul. . 


See this caſe fully ſtated in page 26 of this work, 
\ 


Micbarlmas, 13 1. 3. Nailor's Cafe. | 


| One Nailer, an attorney of the wood of C. B. was 
arreſted in London, on a plaint levied in one of the She- 


Hff”s courts there, and was carried to the Compiler. R 


writ of ne exear reno iſſued out of Chancery Ag aint him, 
which was delivered to the ſheriff while he was there. 


* which Narlor made W er to Mt. Juſtice 


urton, at his chambers, and afterwards to Chief Juſ- 
tice Holt, to have an habeas co#pis to femobe him! into 
the Mar ſhalſei, actions being entered againſt him 


in this court; and an order was made that he ſhould 


be moved into this court; on which it was moved, 
that the hab. corp. ought not to be granted in this caſe, 
aft,” Becàuſe the writ of ## rent fene commands the 
ſheriff to take ſecurity, and to tranſtnit it into Chan- 
cety, which he cannot 46, if this Hab. 00 
iſſue out of this court. zdly, They in Chi on! 
know what ſecurity is ſu * tins 22 contifat 


on what ground this writ was gratited; 3dly, They it 


Chancery can only grant a ſuper ſedras. 
Per curiam. We are of opinion, that the the : hab: 4 15 
t to be granted, that this eat may receive LY 
ge of the ſecurity? taken, and char 1 yy 4d 197184 


and there, and then they in OR 
OY Vide Raym. vol. th. got f a © 


© Hilary, I Abt.” Kenne. 


: 00 5 1920 
; wog 81 on 


| 2 A an i eerdeeutorſ and before Anal 5 25 zent | 


am inferior court Beds corpus c | 
died, an before' the dae the writ; the "= 22 ant 
ied, and a procedendo was awarded ; becay fe by Hat. 8 
39. 3. K 11. the. platntiff may h 1% fare facias 
4 Which 
otherwiſe; he, wor 


cannot hive in 258 
o i a 1 Which wou 


be deprived of the eff e 


be Wa | 2 Falk vol. 1. P. 352. 


R Wy 1 FOR. hw: Ve Hoptins. ; 
805 this caſe fally. oo Wy bi Ll of a wa 


| under che head Eviden 


Hilary, 1 5 Kale 7 


is Gi eite fully l. ited | 
under the head My , on in page 265 of this ork, 


a An. mit . 


Ai Cotimnitted by the Earl of se 
'be 1 nos "de courſe of, Jaw; for = 
examined, and, anſwer, Whether: he-was a 
gots mot, Fry 0s Ing to fat. aha c. 2. vyſtich in- 
of ices BYE pe an commit him if he 
r r fuch and 555 court held 
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held further that they had a power to examine, and he 


| «being examined, made anſwer, No Jeſuit; and was 


accordingly diſcharged. ide Salk. vol. 1. p3 51. 
© Trinity, 1 Aun. Dowler v. Krit. 


* 


* 


} 


ficers of the court of Admiralty, by way of execution, 


being condemned by a ſentence there. And intending” 


to procure his liberty, he perſuades the plaintiff ro ſue 


a hab. corp. ad reſpondendum out of this court, to the 


intent that he ſhould' be turned over to the Marſhalſea, 
he being in fact indebted to the plaintiff, And being 


brought into court, the plaintiff's council moved, that 
the defendant might be committed to the Marſbalſea: 
and urged, iſt, That if it were denied, there wou d be 
a failure of juſtice, becauſe the ſheriff could not arreſt 
and take the defendant out of the Admiralty priſon; 
that this court would not permit a failure of juſtice. 
And he cited 2 Inſt. 23. 4 it. 71. V. Jones 380. 
2dly, That a perſon may be charged in cuſtody of the 
Marſhal with the ſentence of another court, which 
this court cannot execute; as a man committed by 
Chancery on a decree there, may be turned over to the 
| Marſhal of the King's Bench, on a habeas corpus. 2 Roll. 
Abr. 69. 4 Inſt. 29. Hard. 476. but not allowed. 
For tho' on a Hab. corp. ad ſubjiciendum, this court on a 
charge of treaſon or felony, would have turned the de- 
fendant over to the Marſbal; or if a bill had been 
filed againſt him, ſo that be had been in cuſtody of the 


do it, becauſe there is no plea in this court at this 
time depending againſt him ; and it cannot be, becauſe 
he is not in the cu/tody of the Marſhal, and he Was re- 
manded by the whole.court. Vide Raym. vol. 2. p. 789. 


Trin. 1 Ann. Dounci v. Reach. 


An habeas corpus iſſued to remove K. from the priſon 


of the Admiralty where he lay in execution upon a ſen- 


tence, to anſwer to an action to be brought againſt him 
here. Upon the return it was moved that the defendant 
might be committed here, for that there was no other 
way to ſue him; for he was not chargeable in the 


priſon of the Admiralty, and there ought not to be a 


failure of juſtice. _ | ly ren 
Huolt, Cad: ſaid, this was new: that tho' the pro- 


ceedings of the Admiralty were by the civil lau, yet they | 


were ſupported by the cuſtom of the realm, and this 
court muſt not elude their proceſs. He inquired as to 
the action, and thinking it only apretence, ſaid, there 
being no action peneing here, conſequently they ought 
not to commit him, and the plaintiff could not declare 


againſt him til] in cuſtody, otherwiſe, if an, action had 
been endes ſo the defendant was remanded. Fide | 


— 


Micbaelmat, 1 Ann. Anonymous. 2 
Holt, Chief Juſtice. An habeas corpus cannot be 


granted after judgment. Vid. Moll. Rep. vol. 7. p. 118. 


A. * 


Michaelmas, 1 Ann, Anonymous. 


Marſbal before; but yet in this caſe the court cannot 


An hab. corp. cum cauſa, iſſued to remove a cauſe 


out of Mindſor court, it was te/ted the 15th. of October, 
and returnable the laſt day of Michaelmas. term. To 
this writ they returned according to the ftatute, that 
iſſue was joined before: but the plaintiff moved for a 
procedende, becauſe the return was ſo long, and for 
that ſole cauſe only a procedendo was granted, Vide 
Forteſcue, p. 268. rs aj 1 N | ty 129 


Michaelmas, 1 Ann. . The Queen v. Dr. Watſon 


This term Dr. Thomas Watſon, formerly Biſhop of 
St. David's, being arreſted on an Rs 1 


after an excommunication in the ſpiritual court. f 
non; payment of coſts of the ſuit in which he e 


demned, was brought into this court on. a hab. corp. 


ad  reſpondentlum J. §. of a plea of geht, &c. and on 


motion by the council'for J. S. that he might be com- 


mitted to the Mar Halſea, he Was reman d e fake A ; ſe . 


ſuit was depending bere againſt' bim, the bill of Ad. 
? * 1 15 ; a | ni be 3 bog * 5 8 2 * 
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| gs SINN On a haheas corpus to.the ſheriffs of London, they re- | 
The defendant was taken into cuſtody. by the of. turned an action on a bye · latu with a penalty for not 


223 


i gu Arps, a 


he hall bring another action by 0 


2 


1 : 4 a 4 
; , a ; ; 
al t being returnable till next term. Nit R 
, ; , OY * 8 1 *. 
Meſex not being feturnadie all next term. Nh. 3 
0 N 5 eh Sh Ts 1 A * ry T 4 


1 u 128 a 
i nn „ OL KEI 
1 , * 3 2 
Fryinity, 3 Aun. Fazacharly v. Bf © 
4 PE 7 : l * 1 1 


* 


weighing at the city- beam. The court Was moved 
that the return might be filed, for otherwiſe the pa 
could have no remedy if the return was falſe, and that 
there was no inconveniente on the other fide; for the 
record might be taken off the file at any time the fame - 
term.” 1 Roll. Rep. 85. At leaft a procedendo might be 
awarded,” 1 RN, 1 A309. ieee, 
Hlolt, Chief Juſtice. iſt. If a record be filed here. 
it can never be ſent down of remanded, either in the 
term it is*filed, or any other, and that is plain by the 
act of 6 H. 8. c. 6. which enables this court to do it in 
3 of felony, which otherwiſe they could not have 
ONS. et ih” 5 wv S 1 : 
2dly, The record itſelf is never removed by a habeas - 
corpus, as it is on a certiorari, but remains below,” an 
the return is only an account or hiſtory” of *their 918 i, 
ceedings ſtated and ſent up to the ſuperior court to 
judge and determine. the matter there; therefore if a 


| cauſe be removed hither by habeas corpus, the plaintiff - 


- 


dant as in cuſlody of the Marſhal. | | 
3dly. The habeas corpus ſuſpends the power of the 
court below, ſo that ff they proceed, the proceedings 
would be void, and before no judge. SY : 
Athly. Tne return in this caſe may be filed, be- 
cauſe the very record below is not returned, and there 
fore will not be thereby filed; of conſequence a proce- 
dendo may be granted, becauſe it will not ſend out auß 


here muſt begin de novo, and declare againſt the deſen- 
e * . 


tecord filed in this court, but takes off the ſuſpicion 


they were under by the habeas corpus. Accordingly the 
writ was filed, and afterwards r was award - 
ed. Vide Salk. Dol. 1. p. 352. * od. Rep. vol. 6. P. 177. | 


Michaelmas, 3 Aan. Frencly's Ca. 


Tue defendant being out on bail in an action in this 
court, was taken on an extent at the Queen's ſuit; the 
bail brought him up by a Habeat corpus, and prayed he 
might be committed to the Marſhal in diſcharge of his 
| hail; and notwithſtanding great oppoſition Was made 
by the Attorney-General, he was turned over, betauſe 
the action here was precedent to the Queen's extents 
| | ' 2 A to 
A — 1 


2If TYNE DIS LA ITED 1D P12 
Hilary, 4 Ann. Hetherington v. ; 


wo "3 in a DIME TH Co 4 l 
An action was brought in an inferior tourt againſt 
a ſeme fale, who afterwards matried, and the Bar 
brought a habeas corpus declaring in the ſame manner as 
in the inferior court, againſt the eme only. The defen- 


* 652 FR. i * 
t 


; Faw 
" - 12 * 
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dant pleaded in abatement, that ſhe was a feme covert, and 
| the. plaintiff replied the proceedings in the #/trior 


feme ſole ; to which the defendant demurreIls. 
45 78 Chief Juſtice. An habeas: corpus does not te. 

move the record, though it does the cauſe; but a ers 

tiorari removes the record and cauſe too, on which the 
party has a day here, and is entered on record, and ſo 
1s the plaint; and we take notice when the proceedings 
begin; beſides a certiorari goes to the judge, but an 
habeas corpus to the officer, and on an habeas corpiis 
the record is not here, but the cauſe begins d#novw3 
and the declaration js. againſt the defendant in c 
of the Marbal of the Marſhatſea, Wr. 
© Suppoſe before ix years are elapſed, a man ſues in 


court, and that the cauſe was originally againlt the 
- 148 


an inferior court, and the defendant brings an hab. 9 5 


and fix years are elapſed before the declaration in t 
court on the hab. corp. he cannot take the advantage of 
the ſtatute without pleading. this ſpecial matter, and 
that he had a right to his action when the ſame was be- 
below, and it ſhall not be in the power of the de- 
ant to deprive him of that right, by his removing 
the cauſe; for if a ſuit be abated, and fix years elapſe, 


nd | „ accotents,; f 
he ſhall not loſe the benefit he. . 


e man not loie The be he had at firſt 80 if amm 
bring an action and dies, his executor mall. Fide 
N Ferigſcue, p. 269. q rf. 3 18% 14) art 70 2910-2089 
3&4 HAAS. >" $4 FF CITE rr 3322 : us : 


CH 1 , 
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1 Eater, 4 Ant» "The Quern v. Layton. 15 


See this caſe fully ſtated in page 265 of this work, 
under the head Commitment. | "Win 


Michaelmas, 4 Ann. Crachall v. Thompſon. 5 
The defendant, pending an action againſt him in 


chi vas taken on a warrant on a criminal mat- 
— and comitiitted to the Compter, and afterwards was 
there charged with an extent for the Queen. And he 
was bügle up by habeas corpus at the ſuit of the plain- 
tiff in this action, in order to be declared againſt in 
cuſtody of the Marſhal, and Mr. Attorney-General 
oppoſed it, becauſe the cuſtody: of tbe Marſhal was 
recarious, and he would let him eſcape as he did. 
French; and this caſe differed from that, becauſe by the 
Jate act of parliament the plaintiff might declare againſt : 
him in cuſtody of the ſheriff, whereas the bail had been 
without remedy, if French had not been committed; 
and as to the defendant's being arreſted on criminal 
proceſs, that was nothing ; for though one ſo arreſted | 
cannot be charged at the ſuit of a ſubject in any action, 
without leave of the court, yet the Queen may charge 
him: and the defendant was remanded. Vide Salk, vol. 
 HMichaelmas, 4 Ann. Anonymous. Y 
An Mabeas corpus ad reſpond. was granted to the County 
Palatine of' 2 ri afterwards ſuperſeded on mo- 
tion; precedents being cited. Vide Salt. vol. 1. p. 354. 


Michaelmas, 8 Ann. The Queen ve Mictas. 
A motion was made for an habeas corpus to bring up 
the body of the defendant, who was charged with. 
picking pockets, and offered to bring unqueſtionable 
bail, and to ſend down a tipſtaff to enquire of his re- 


utation. =. ; 


flu, Chief Juſtice, though we biye x diereionary 


. * 


power, yet it being fworn, that he was charged with. 
the fact, I think we ought to refuſe to bail him, which 
(on conſultation with his companions, Y he accordingly” 
did. Vide Mod. Rep. vol. 11. p. 261. ER 


| Tre n CaO $34 * 
Michaelmas, 10 Ann. Leach v. Page. 


The court was moved for a ſuperſedeas to an habeas 
corpus cum cauſa ad faciend & _ © and alſo ad 
7025 directed to the Mayor I Court in the City of 
er, in that county palatine; and a day was given 
to ſhew cauſe. & ee boo? env #1 


DPW 166 3) 


At that day ſeveral precedents were quoted, where 


ſome writs of | habeas corpus were quaſhed before any 
return made, and others where à return was made; 
but this the court would not receivmeea 
Of the firſt ſort there was Michaelmas, 4 Ann. Hi 
chaelmas 10. Ann. an hab. corp, to the Mayor's Court of 
Durham ; an hab. corp. to the Court of Namptwich, In 
1704, Eachard v. Bradſbaws Michuelmas, 1705. Bovey v. 
Hall. in this court; in 1706 an hab. corp. to Cheſter. 
In 2 Keb. 134there was a return made to an hab. corp; 
but the court would not receive it, 
Parker, Chief. Juſtice, If this court cannot do juſtice 
why ſhould we ſend for the cauſe; if it be a county 
Palatine, judgment will be void; it is not materia! 
in what court in the County Palatine the ſuit is; it 
had been material, if here had been an affidavit that the 
defendant was not refident in the county. But here is 
an hab, corp. without any ſuggeſtion, that the party is 
not an inhabitant of the County Palatine, which in 


reaſon ought to be, and ſuch writs ought not to iſſue of 


courſe, but there is as yet no ſuch rule; it does not 
appear to us that we can do juſtice; there is no doubt 
but they have liberty to ſne be lived out of the County 
Palatine, but here though it ſhould appear he was 10 
ſident in the County Palaciae of Lancaſter it will be © 

no avail ; þ muy you ſhew by affidavit he did not te- 
ſide in Chyfter, for we cannot do juſtice in either Coun- 
ty Palatine, we cannot take away their juriſdiction; 
but ſhould it be made out that the defendant did not 


rigs in.the County Palatine, we could do Juſtice; add the ſtatute is directed, and ſet fo 


nd an habeas corpus, 


Per curiam, Let the rule be made abſolute, and the 


1 
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| Juſtice, granted one for a pri 
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at firſt the rule was granted /, &c. _ | 
On ſhewing cauſe, it was inſiſted that it ought not 
to be amended, and the court ſet afide the rule for the 


—_W_— — — — — —  — — 


TM 
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Flaty it Ann. © The King v. Mary Hill Murten. 
| ns 1 BYE 


The defendant was indicted e ſwearing ' 
the peace againſt the Duke of Leeds, | 

: King's Bench priſon, and her cauſe was to be tried in 
che in after the term; and on the laſt day of the 
term the court was moved for an hab. corps to bring her 
uß to attend the trial of her cauſe, and it was granted. 


s, and was in the 


' Eafter, 11 Ann. The Qucen v. Nichols. © 
The court was moved for an hab. corp. ad teſtificand, 


before juſtices of peace on a conviction for deer ffealing, 


directed to the keeper of Newgate, which was granted ;. 
but the court ſaid,” juſtices could not compel the wit- 


neſs to appear nolens volens, but if he was willing, it 


| might be done. | Vide Forteſcue, p. 271, 1 


A return was made to an habeas corpus directed to the 


Mayor's court of Canterbury, of a cuſtom in Canterbury, 


which ouffed this court of juriſdiction, but the return 
was detective, and the court being moved to amend it, 


«A 5 
Y 
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amendment, becauſe this was to % the court of their 
juriſdickion, ind by conſent they were not to pra- 


ceed below. :- 


The caſe of Preſton v. Geodwin, Trinity, 12 W. 3. in 
this court, was quoted, where the return of an habeas. 


corpus Was, that the demurrer was not joined in” fix 
. weeks, and exception taken to ſuch return, which was 
defective, and allowed; but the court refuſed to ad- 
— ß ß , hr oe tes 


Parker Chief Juſtice. This is no new caſe; if 


this return. Was filed now, we aiuft grant an attach 
ment; they havi "at 
cuſe for it, it is for their fakes that we'do not file it 3 
now, the queſtion is, whether we may give them leave 


not returned the cauſe, nor any ex- 


to amend, that we may not know what the merits of 
the cauſe are; that is, to o the court of juriſdiction, 
therefore we muſt be ſtrict: amendments in Habeas cor- 


is filed; you do not make he return you are required, 
$43 v6 not doubt but if 


corporation; if this matter concerns themſelves, they 
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Usa, 12 Au. Hide v. Bruni. 

2 : 2 % +©X Aer, 1 Ann. ä " Vs rotuning. * 2 * by 87 
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at Guilaball; and'a e 
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© Bf Gin." Thc King „ cn . 


A return made on an habeas corpus was, that the de- L 
+ fendant was committed by to juſtices of peace, for that 


he being. overſeer of the poor,. did not account as by 


rth that he had not ac- 


1 { \ ” g : * . . 8 ; A * f . 
IT | . Two exceptions were made to this return. 
writ ſuperſeded. Fide Forteſcur; p. 270. £35414 i OL UI GT 8 n 22 4 IS rn. 3 — 
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ſt. That it appears ; tk 
year, 850 the a& does nat direct any commitment gill 
after the eir. | 
Adly. It only ſays, be had not accounted: before 
them, whereas he might have apcounted before two 
other juſtices, and that would have been goo | 
both theſe exceptions were allowed by the court; but 

et the defendant was not diſcharged, but on giving 
| bl recognizance to appear at the next ſeſhons in order 
to account; becauſe this was an offence, and they had 
power to call him to an account. Vide Forteſeue, page 
272. 12 55 „ 


© Hilary or Eqfter, 2 Gao. The King v. Hawkins. 


The return to an Babes corpus was, that the defen- 
dant was committed for backbearing, and carrying away 
-a deer out of the foreſt ; but it appeared to be after 
conviction. „ 8 ; 

It was objected to this return, that it does not ſay it 
was unlawfully taken away, becauſe it might be with 
the conſent of the owner.. 

Parker, Chief Juſtice. 3 a 
return of an habeas corpus, when it is before a convie- 
tion, and when after; for where it is after conviction, 
you need pot be ſo particular; it ought to be alledged 
ublatully if before conviction, but in this caſe it may 
be in the conviction, ſo that will be enough; now, 
taking away a deer, though not killed, is within the 
act, and it cannot receive that conſtruction of being 
taken in toils, for it is taking away quite z if it had 
ſaid taken away, of which he was convicted, that might 
have done. * 

Til proceſs iſſues in arder to diftrain, he cannot 
have corporal puniſhment, i, e. without the return of 
the officer that he was not lu kkcient as to the truth 
of facts, the return of the officer is the ſame as a ſpe- 
cial verdict; but if the juſtice of peace will not believe 

it, on information to the contrary, perhaps he ma 
iflue another warrant» And in order to come at theſe 
facts, the court ordered the defendant to be brought 
2 another day, and to return the conviction. Vid. 


teur, p. 272. 


1 


* 


by a wartant fromthe 1 of State for bigh treaſon. 
He lay all 1Michaelmas term till the laſt day, and being 
then brought up, was charged with an indictment, 
aud recommitte by rule of court. In the f week 
of this tetm he applied to enter his prayer on the hab. 
corp. act, which the Chief Juſtice thought he might 
yell do; for though he bas, Iapſed the. time on the 
commitment, yet that is now out of the caſe, and 
he ſtands on the ſame'terms with one ofiginally com- 
mitted ſinee the laſt term. And though, the ſtatute. 
has only the word warrant, yet he took commitments 
by rufe of coutt, to be within the meaning of it, this 
being an act for the liberty of the ſubjeR, and never 
intended to Tedve an indefinite power any where, But 
Eyre and  Forteſcue, Juſtices, ( Pazoys, Juſtice, abſent) 
were of a contrary-opinton, and aid it Rad been other- 
wiſe reſolved at the Old Baie Then the. Chief Juſ- 
| tice propoſed to enter the prayer-de Jena ge, and con- 
e validity of it afterwards; as was done in 
_ BernardPs cafe, who at the end of the term was refuſed 
to de bailed, notwithſtanding hi tas res 
entered; that entry being no appel to the court. 
But the other Judges would not agree to this, ſo no- 
thing was duns. Fhe council chen prayed, * ſome 
memorandum might be made, but did not prevail, Fide 
— þ. „ ot eps, 


Eaſter, 5, Geo. Hudſan and Wife v. Ab. 

See this caſe fully ſtated In page 279, of this work, 
Vue, 6 Gen The King . Mackintalhe, 
The defendant was committed for treaſon done in 


Scotland, and. in the Meek of tis 
enter his prayer on the hab. corp. act. 


» 
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to be a commitment within the 


good. And 


There is_« difference is the 


8 Was regularly 
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term applled to 
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Strange, vol. 1. p. 38. 


had been read, the chief juſtice aſked her, if 


ly in. order to be tried, and we 


land, before that time, but not 


4 


Per curiam, We cannot do it, for that prayer is on. 
cannot try a treaſon 
committed in Scotland. It was then offered by the ds. 
fendant's council, whether within the equiry of that 


ſtatute (ſince there could be no application elſewhere), 


the court would not enter his prayer and bail him at 
the end of the term, in caſe he was as ſeat to Herr. 
allowed. A Hilary term 
following, there being nothing done, he moved to be 
bailed, but was denied, and in Eger term following # 
the Attorney General conſented to his diſcharge, . 


: Trinity, 7 Gro. The King v. Clarkſon, wah 
One Dibley pretending to have married Mrs, Taber 


ville, a Lady of fortune, ſued out an bab. corp. directed 


to her guardians, commanding them to bring her into 
court, The return to which was, that by her mother's. 
will ſhe was committed to the care of Mrs: Glarkſm, 
who had put her to ſchool to the other defend 
where ſhe had continued ever ſince with her own 
ing, and with the approbarion of her guardian ; and 
that ſhe now remains there of her own accord, under. 
no reſtraint : and for no other cauſe. &c. 8 
When ſhe was brought into court, and the return 
ſhe deſired 
to be taken out of the hands of the perſons ſhe lived 
with, and to go with Dibley? She denied him to be 
her N and deſired ſhe might continue with her 
guar Alls. 5 : | 
Per curiam. We have nothing to do to order her to 
o with Dibley, but only to ſee that ſhe is under no il- 
ſegal reſtraint: all we can do is, to declare ſhe is at her 


lk 


C 

- 

# 
3 
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| liberty to go where ſhe pleaſes ; but leſt this writ ſhould 


< ; | AN under the head Baron and feme, 
The defendant in the long vacation, was committed | | e 


- 


dl, It dees not 


be made uſe of by Dibley as a means to get her abroad, 
and ſeize her, (as the court was informed there was 
reaſon to apprehend) we will order our tipſtaff to wait 
on her home to her guardian's ; and fo it was done in 


Lady Harriot Berkley's cauſe, 3 vol. State Trials, p. 7,8, 


Vide Strange, vol. 1. p. 444+ | 
Michaelmas, 8 Geo. Mr. Lifter's Caſe. 
page 214 of this work, 


See this caſe fully ſtated in 
The defendant was committed by a warrant, under 


the hand and ſeal of a juſtice of the peace, for being a 
| notorious euller and ſmuggler; and being in cuſtody, be 


was brought up by an hab. corp. and moved by his 
council to be diſchacged. „ 1 % % 

iſt. Bec auſe he had been in gaol r term fince the 
indictment was found, and not yet biought to bis 


trial. dS CG YR IE 2 2 43 ' 23 67 . 
2dly, The charge in the warrant of . commitment is 
very loaſe, vize for the defendant was à notorious owler 
and imugg/or, vrhich is not a ſufficient charge to deprive 
a ſubject of his liberty, eſpecially in a eriminal cauſe, 
where the utmoſt certainty! is require. 


pf I he court allowed the fit: object iom, vis. that the 
defendant.ought to be tried: within ru terms after! his 
rr cor p act, 
But as to the other objection they held, that a juice 
of 2 muſt take eare that be has ſue han info: mation 
of the fact as may be ſufficient to ſupport his warrant 
of commitment ; but be could not ſet it ſorth in the 
warrant itſelſ, becauſe ſa much certamty is nor req ur- 
d ia warrants, as in writs: and pleadiugs which are 
7 F bat he having 
no bail was femanded. Hiue Mad. Nen. vol, 8. p. 5 
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The priſonry were committed to the Tower for bigh- 
| in the warrant of commit- 


raſen, plainly expreſſed 
| 5 - ment, 


7 . 
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ted. and were br to the ailey on the „„ ) ⁵˙— et DT rey ET RETRR | 
nd were brought A617 4 4} an Bubeas corput was ewe, JireAted to the defen- 

| | er, thinking to be bajl- | dat, to bring"up' the body of a child about tex years of 
ac ga they, made thele prayers hr e || age; SED Ray ve eynonye” To which ſhe re- 
De est told them they thoupht there was no in-* |; turned, that ſhe was appointed 'giardrzn to the child by - 
CL trap Win Alowel or entered, but | the pd, court, and therefore" kept her in her cuſto- 
4. ens An is 4 ien, | dy: But the perſon who ſued out the habens to * i 
lief Juſtice, was clearly or the tht 1 Hoy will. T ch guardian to the girl by 
in teſcue, Juſtice, and ſo was * her father s wills Ihe child was very unwilling to be 
ſame opinion, 4s 725 Fortęſcue Ju Feed Er oa taken from the care of Mrs. John an, who was her 
dated to tim; "who thought that the Jaht, corputs act near relation, and had taken great care; of her, and 
was not to put trials ot. bails'out of their ordinaty * e to have nb beneffe py Keeping her. Acc ehe court 
but to quicken the proſecutor in the common | doubted whether they ſhould deliver the child to the 
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courſe; guardian appointed by the father's will, or only ſet her = 


rdinary Way ; and therefore cↄuld not make that 877.4 er „ 
. — 1 ekone of the Old Bailey, which was uſu- 1 | at pas hor oy J e and leave het f | ; | 
ally tried in this court. II treaſon be committed in the t go to hom ihe p eaſed. ereon the court order- || 
country, it cannot be tried there till the next aſhzes after, |: ed Mrs, Fohnſon to bring up the child again.on the laſt | | i 
ad vet tbe King may grant & commiſſion of Cher and || day of the term, at Which eme alſo the guardian, who 1 
and yet the King may grants . Ang 11 et jt the” ebuntty;” was direfed 76” Mtehd'; at | 
Terminer, to try'it before it he pleaſes ; as here he might | Wen 77 105 * eek to attend; at N 
by hab. corp. ſend the Biſhop of Rocheſter to Newgate to 157 1 * on : a "dah; 5 ot, yt 1751 to the 1. 
be tried; and before the a it was uſual to try in this 2 11 * 151 5 5 y Ne, ather's 5 | Vide Ra * N | 
court ſuch-as were committed td the Tower, for wry f 1 * N wt: x ir ge vol. 1, p. 379. od. Rep. vol. 8. | : # 
reaſoii be thought if there had been 2 commiſſion of _ 1 P* 214+ e vol tope 57%. 1 i 
Oer and Term mer for Middleſex ar the Old Bailey, N. ' SIny Cod act 34405303 howghbuh.. Sick biel. == 
there really never is) yet 4 prayer ought not _to be . \- > AdGebarlmary 2 Cena. 1 Hapman ve Bohn... | 1 
tered at the Ola Baily,' becauſe it is e ade Ir Nr SL rh ond 1 ATA + | FTIR ; Fes 1 N C1 
the common way of trial; and ſo if they had made On a motion againſt Bambridge, the warden of the | i 
their prayer at Hicks's Hall the firſt day of the term, E 1 755 Was held, that. if a. habeas _corus is broug t he i 
that it ought not tobe granted; but it is very; clear, || MY obey it, though WP £/ i pay His fees; | [= 
that at the Old Bailey, where no commiſſion of O r for. he has a remedy for them.  Ruymond,. vol... _- gr _— 
and TerthineP\for Middbſex.ever is, it ought not to de en 16-110 0 n e ee od tot bluow ad e bius 5 | 381 
granteda) cud ri 6 non 8 I 8 D be 179% $ 10 ry tofu Hort. od 3d vio. 3d arm. nga; f i"! 
The zudges willing te receive. all the ſatiafaSion' || .1, Adichagimas 3 G- 4. The King v. Kimberley. n nt 
they could, aſked the clerks, Mr. Tanner and Mr | Pre FT an a ben eb a0: . 
Harcourt. Mr Tanner had: bern a clerk of ther Ar- See this caſe fully ſtated in page 179 of this work, ("8 
raignsever ſince-the:revolutionziand his father had been under the head Bail. ee ee fe ie. re TR WL. 
in that place ever ſince the reſtoration z ande he Pro- e va WL 5 , i 3 eb . * 1 
duced. bis boo of notes ; and quoted the caſe of Sir Eaſter, 4 Geo. 2. The King v. Catterall 1 
John Aufgrave,' who was committed for high-treafony | «2 * 21 3 2 48 228 l b9ts { lit 216 } #1114 995 | a 1 
for adhering toithe King's enemies beyond che ſeas, and na return of a habegs corpus, the commitment. ns _ 
was committed to the- Galehonſe, and he moved to en- by juſtices of the peace, (authorized for that purpoſe * 
ter his prayer at the Old Bailey;' and by Holt, Coief by act of parliament) for refuſing to account for a toll by wo 
| Juſtice, and the whole court, it was refuſed; und theæy him received, and until h a; ackount, and Pay tl at ſhall b | j 
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would deſcend, the deviſe is unneceſſary, and hut ng ape. 
ration; it has nœeffect, ande therefore it lis void t but 
here is not a deviſe to an. heir; both copateene mak 
the Heir, ane he og. is 41 3 without the _ 3 
and ſuppoſing the deviſe void as to o oiety, the 
_ moiety alt Reſend to both : dure 2 7 
muſt. take 175 the deviſe in this caſe, becauſe) nothing 
P d to bim as to one co. Heir. Vs Sal. e bo 


P. e. 4 * IEF» "a deen ANY \ 1 ei 0951 ein 1 


Michaelmas, 1 une. ig Montague Lord Sand- 
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Nen Malatid.ebaid. ads . K. II oil ie at 
98854 2 es for a DRY 05 be cal append 05 hu 
is.: An executor, ſeveral years before, had-Jefr.fame: 
hou Nel, ſtuff in the Kone by conſent of the herr, 


who uſed them after z, and within /r years before the | 


action was brought, the executor 1 the goods, 
and the heir male let: him have them; wbereon 


| rover. WAS! brou ht, and, the 155 of Amitation pleaded. 


er cutriam. The uſer before the demand. Was no 
om nor evidence of it; for it was the con- 


ſent of the executor nd the d bein 
within fax years,” thi CORR ie e and 2 
the A den of FL 1 7 de 


within t years a and A ever 80 5 ore 
fix Jute ae eg 2 15 5 * Jo A Har 
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895 ; : - Hilary, 2 Ann. Clements v. Seudawats 162 x" s 
ig 28: %% ib Wü Rds I woc 

2 Ae a ſpecial berdic n found vet f 

0 ſons, and the youngeſt ſon died in the? Sana | 


Ye Jeaving iſſue a daughter; een, ther 


purchaſed copyhold lands ef che natur OY of 
Engliſh, which by. euſtom were = 1 a 
whether the Fourth ſon, or- the 'dauy et ar 
ſon. ſhould inherit iheſe Hay, 1 Pa 


Hon, . Juſticeg delivered the reſolt 
viz, the daughter ſhall” inherit 87 


75 — 45 
7" W ni the 


tion; for by this cuſtom the youngeſt 6h | 
| place ofthe eldeſt at common ib, and as at Se law” 


the iflue of the eldeſt is preferred 95 right '0 Feprifents- 
tian, ſo by this cuſtom mall bee 7 1 Et. 


ah of 


1019 3 


W 76. Yn gene 878 10 (dl 11 


hank; | WED ſons; nba theifliree. dies 
ilye'a daughter, in the life of his father; this TI 
all znherit the part of her father, and: yet 5 5 is. 
not within the words of the cuſtom ; for the is 
male, but the daughter of A male, and heir by 
* 1550, there was z £5: 
Fane v. Barr; it is ons 1 . 1659, Not. 77 
The cuſtom was, 9 00 8 land of Aren 
tenant dying ſeiſed to the poun gell 
ſon. A ſurrender was 92880 N the uſe of £ © „and 
his Heirs; A. died; before admittance, and it ras 
\ agreed his. youngeſt ſon ſhould inberit if A. had been 
admitted ; but in this caſe 4, being! not OW 
wn adjudged the eldeſt ſon ſhould z nhefit.s thats 
| by reaſon of the ſtrithefs on the uſton WANG re 5 
a ſeifin and a 5 05 ſelſed; but by 5 5 Ik —4 
of that dale, the court ſaid it had 15 otherwiſe, 1 
ap 7 1 had been found to be of th the. cuſtom of 
eh Eng 118 or- gavel-kintt; for the Taw, takes notice 
of ee e Roms,” but” not of ſuch ſpeciaf cuſten 
which muſt be pleaded” by him that would take wt 
tage of them, and, mult be taken by oe court to be 
Cy Are of forth by the colon it 06 no cee 
the ca ſe at 1 The e u 75 is N found. to 
ſcend ible to the youngeſt nand h y; Heirs, though 
the words bis heirs fre needteſs. for the law, Ge 
ply* all. neceſſary, incidents 1 55 conſequences in the 
courſe: of deſcents. Ik the father be. diſſeiſed and de, 
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m and: his His, for, 175 lives, 118 | 
jw © and hy Enelifd; "this de J 1 
ſhall-go to the youngeſt ſon, though 5 a bei crea- 
ted eſtate, for the cuſtom. i mis e in the land; and 
ſo it is of a rent, ſotſt iſſues out e land; and the 

| 1 eee the ſame rules of 2 in all caſes relat- 

71 1. 1 5 Ry to quietneſs and . 
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be. ſhall recovet damages for the whole time e but the 
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becauſe that roy N e Hide Med. 47 


Dol. 11.5. 385 WI "Ac % 3) 1 * ein 7 415 


ACP Ti 10 5 An, A'S 
See this caſe fully Rated in page 272 of this work, 


under the head COS vs 1 F446 A. Wach 1 WV . 
1 + 3 Wl 


ande. afl 


. — 


271 
- 


»Þ&7 fi 20 S182 7 101 39; 121 £ Wi + : 


13 517 01 24154191 5 
| 03% Refers de ateffry: Weener wet gok: 0 

A an aft 20 e ugh 24 18 7 * 

heir EN N . Tn 7 bond, 2 Untiff 


7 * 
— — 


q Dans heb 6 550 18 . of 

| und Lt 

| ae 1 5 155 dete n ns "el 
þ 15 55800 OT ple 
uh! 1 EX PILE ned; and then the {ſve 
| hethe Nag 2 eee 
| a? clot the ade be lang Fer ol I Toke 
VEG e ee 


1 Segen ee e. 


Fut 
r fs Chief Rohn that it giq pt appear hy 
1 eg deſcent, 


ti ls hee, he 
of Tulticient hands, they meant tufficient; with,rel 
5 RATE MY | A e 15 N * 


; N 
— * 22 ” \ 


* 5 1 


1 


nalty; probably the Jury intended the equitable debt 


10 judgment milſt be given on the penalty. 
eee ä himſelf to ve; hazard, in this 
way of pleading, for though it had been found that 
lands were deſcended, yet if theſe lands were found 


jnſuffcient, judgment muſt have been given for the 


Fed Jo ice, doubted, whether this not being an 


immaterial iſſue, . material one and more, it was 
f b at. 2 » Os W 5 | bh g 
by ted kewiſe, whether if it were not, yet this 
being an iſſue appointed by this act and more, it might 
not be ſupplied by another inquiſition by another 


oy t and Eyre, Juſtices, were of another opinion 
2 to this pe 
jury that tried the cauſe. | 85 | 

As to the We matter Powys, Juſtice, concur- 
red with Parker, Chief Juſtice, ' 

E 0 Juſtice, was * opinion that this verdict was 

uivalent to an inquitition. , . 
| "be end of the . was by the court thought to 
be, helping the creditor in caſe of alienation, and alſo 
the heir, that he might not run ſuch a riſquein pleading 
nothing by deſcent, ,as to ſubje himſelf ro the payment 
of the whole, if but a penny was found to be deſcended. 
a Vide Med. Rep. vol. 10. p. 18. 5 Wy 


Trinity 2 Geo. Carrington v. Warren. 


- See this caſe fully flated in page 479 of this work, | 


under the head Earcutors and Adminiftrators. 
Hilary, 3 Geo, Woodright v. Wright. - 


On a ſpecial verdi found by the jury, the caſe was 
ſhortly this: The teſtator divided the lands in queſtion 


to Edward Baſil in tail, remainder to Suſannah Wright, 


and the iſſue of her body lawfully begotten ;. remainder 
to the right heirs of Edward 22 for ever ; Edward 
Baſil died without iſſue in the life time of the teſtator. 
Suſannah Wright ſome years after making the will, 
had iſſue Margaret Wright the defendant, Who was 
found likewiſe to be heir at law'to Edward Bu/il; and 
then Suſannah Wright died in the life time of the 
teſtatore © r PAL 30, 9 oor SHIT 
The plaintiff's title was as heir at law to the teſ- 
Tune queſtion therefore was, whether Margaret 
Wright could claim any eſtate under this will, cither as 
rofl bo to Edward Baſil, or as daughter to Suſannah 
right "4; OY „ 
After argument, Parker, Chief Juſtice, delivered 
the opinion of the court as follows: | Ska 
Parker, Chief Juſtice, Fhe 1ſt point to be con- 


< | 


ſidered is, whether Margaret Fright is entitled to take 


by the will, as Heir at law to Edward Baſil, by virtue 
0 


theſe words, the remainder to right hairs of Edward 
Baſil for ever. ? * ts | 


And here the queſtion is ſingly this, whether theſe 


words do make the heirs of E4ward Bail deviſees, and 
import any deviſe. to them? ſo that the deviſe is not a 
lapſed legacy, by the death of Edward Baſil in the life 
time of the teſtator. Or whether Egward Baſil is not 


ſole deviſee ? and thoſe words only uſed to denote and | 


deſcribe -the nature and e of that eſtate, which 
was hereby deſigned to be ſolely given to Edward B 
viz, to ſpeak in the language and idiom of law, whe⸗ 
ther theſe words are words of purchaſe or limitation? 
If Edward Bafil had ſurvived,” no body can fay, but 
the fee had veſted in him, and in him alone; he would 
then have had the entire prey over the eſtate, atid the 
deſcent to his heir would have tippeared plainly to have 


which at his pleafure he right permit or revent. 

It is not his living to take the Herbold, that does, 
as it were, aecidentally turn theſe into words of lim» 
ration; becauſe theſe are in their own nature, and in 


all events, words of limitation, therefore it becomes 


neceſſary that the anceftor muſt take, or no body, 
So that on the whole, theſe words, tho 1gh 1 ay, 
E carry ſemething in their found, that loo 
e Cm and an intention in the teſtator of favour 
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is point, for the ſtatute ſays the jury viz. the 
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n but in conſequence of the fee yeſted in him, and 
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towards the heirs, In reality are not ſo 4 but ſerve only 


to deſcribe; the eftate which paſſes to the deviſee, and 


for his benefit only. 2 


It being clear then, that the defendant can take no- 


thing by this deviſe as heir at law to Edward Baſil ; the 


next point to be conſidered is, whether ſhe can take 


any thing as daughter to Sy/annah right, by _— 


that clauſe in the will, viz. remainder to Suſar 
Wright, and the iſſus of her body lawfully e | 
In anſwer to this point it will be nece 


words {ſue of her body, are looked upon as a ſynonimous 
expreſſion to the hers of her body. | 
And 2dly, Whether, ſuppoſing ſhe has no right this 
way, ſhe can derive any right by any other interpre- 
tation, which the word ie is capable of ? 1 
As to the fir/?, the caſe differs not from that of Brett 


v. Riagen in Plowd. Com. that there a fee is deviſed, and 
here an e/ate tail, which will make no difference in 


the interpretation before us; for if here the words heirs 


of her body are not words of purchaſe but of limitation, 


e point comes out juſt the ſame. - For ſuppoſing Su- 
Jannah Wright had lived, ſhe and ſhe only would have 
taken this deviſe, and ſhe would have the power of 
barring the iſſue by fine. And here again by the ſame 
reaſon that the daughter of Suſannah ſhould take, the 
huſband muſt be tenant warn), . In! ſhort the on] 
difference that there is between a deviſe in fee, and in tail, 
is this, that in the former caſe, the deviſee has err, w 
choice, and variety of ways, whereby he may defe 
iflue, than in the latter. But the words heirs of the body, 
are as much words of limitation, and as proper to expreſs 
an eftate tail, as the word heirs is to expreſs a fee. 

And now I come to confider 2dly, Whether the 
defendant can put any other conſtruction on the word 


Ine, by virtue of which ſhe may claim under this 


deviſe, | 
In the caſe. of the King: ve Mſtling, i Vent. 229. the 
word iſſue is by Lord Hale, a 120 be a collective 
name, and takes in the whole generation; and is there- 
fore a great deal ſtronger than the word children. It is 
therefore obſerved, that in all acts of parliament, the 


| word iſue, is as comprehenſive, as the words herrs of - 


the body; as in the ſtatute de dons, and flat, 34 H. 8. of 
entails ſettled by the crown © © | 
On the whole it appears, that theſe words are words 


of n do, moſt certainly in a will, oy an 


ate tail, Therefore judgment was given 


e fail. 1 th 
plaintiff. Vide Mad. Rep. vol. 10. p. 370. , 


— 


 Michaelmas, 8 Gen. Smith v. Trigge + 


See this caſe fully tated in page 438 of this work, 


under the head E/tates. | 
Fa, 9 C. Guadright v. Opie, 
In gement, on not piilty feds d, the jury f und 
the defendant not que 4 f 0 e 
other part there was a ſpecial verdict, the ſubſtance 
whereof was thus : e AE 1 15 Lk ham 
Tbe teſtator being ſeized in fee of ſeveral lands,. did 


in the year 1705, deviſe all his ſaid lands to five per/ons, 


(naming'them) and to their heirs, as tenants in common 
that one of the ſaid deviſees died twa years before the 


be get? who by another clauſe in the faid will, de- 


viſed all his other meſſuages, lands, tc. not therein 
before given, deviſed or 8 and all — 
goods, plate, rings, &c, and all other his eſtate 
real and perſonal whatſoever, or of what kind or kinds 
ſoever, to his two nieces Mary Bruce and 
Opie, their heirs, executors, and Adminiſtrators ; that 


the teſtator died without making diſpoſition of the ſaid 


fiſh pare of his lands, other than -by bis laſt will as 
orelaid. ; | ” at 55 


The queſtion was; whether the ſame ſhould de- 
ſoend to the heir at law of the teſtator, as not oy : 2 


poſed of by him in his life, becauſe the deviſce died be- 
fore him ; or whether it ſhould paſs to B. and C. as re. 


fuduary Jegateers by the latter clauſe of the will. 1 
eſtate before a, Will, as * 
ran. An executor has not the fame right to 


oſed of by the teſtator. 
the perſonal eſtate as the heir at law has to the ands, 


* an executor is no mare than a truſtee made by 


the 


ary.ro ſee, 
iſt, Whether ſhe can have any right, ſuppoſing the 


at the 


as Jo, part. and as to the 
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anceſtor. 


+ 


© the teſtator, but an heir is to ſtand in the place of his 


gur as to the! principal matter, if. a particular eſtate 
for life had been deviſed to Jobn Payne (whodied), with 


| a remainder over, ſuch” a "remainder had been good, 
and ſo is\Perkins 108. b. 109. 4. and ſo ſhould this, and 
there is no objection againſt it but that it does not ap- 
pear in the will, that the teſtator had any thing to 
diſpoſe of, he having deviſed all his lands before by 
the firſt clauſe in his will, to five perſons and their heirs : 


No judgment was given. Vide Mod. Rep. v. 8. p. 124. 


Taler, 11 Geo, Sha v. IWiight, et al. . | 
See this caſe fully ſtated in page 438 of this work, 


under the head Eftates. ö 


l Michaelmas, 14 George 2. | Harvey v. Harveys. 


it In an action of trover brought by the executor againſt. 


the heir, Lee, Chief Juſtice, held, that hangings, tapeſtry, 
and iron backs to chimnies belonged to the executor; who 
recovered the ſame accordingly againſt the heir. Vide 
Strange, vol. 2. p. 1141. | og” 


| Hilary, 16 Geo. 2. Martin on the Demiſe of Jobn 
Tregonwell, Eſq. v. Strachan and others. 


See this caſe fully ſtated in page 492 of this work, 
under the head Fines and Recoveries. | 


Herrfots. 86 Manoꝛs. 


Highways, &c. 


Atichaelmas, 3 IW.& M. The King v. The Inhabitants 
e of Hor nſeys 1 a | e 


* Hee this caſe fully ſtated in page 449 of this work, 


under the head Evidence. 


91 Micbaelmas, 3 NV. 25 M. The King and Dueen V. 
| Bucteridge, & al. ; 


An information was brought againſt the defendant for 


not repairing of a highway by reaſon of his tenure be- 
tween Stratford and Bow it was tried at bar by an 
Eſſex jury. Wt 91 2 5103 1294 
The evidence for the King was, that Queen 
Maud, gave certain lands to the Abbeſs of Barking, 
to repair this way, that the Abbeſs, Cc. ſold thoſe 
Jands to the Abbot of Stratford, who by the conſent of 


11s convent, charged all his lands for the repair of 


the way; and thus it ſtood till the diſſolution, Sc. 
Then all the lands of the Abbot of Stratford, being 
veſted in the crown, were granted to Sir Peter dewt:s 
who held them charged for repairing . the; way, and 
from him, by ſever] meſne. conveyances, they, came 
to the defendants: this was proved by ſeveral witneſ⸗ 
ſes living in other pariſhes, none being admitted to 
give evidence, who lived in either of the ſaid pariſhes 
of Stratford or Bow, 2 | 4 my | ITT SIT \ $57 0 LON pu | 
The court were of opinion, that on this evidence al 
the lands of the Abbot were liable to repair this way, 
and directed the jury accordingly, who found for the 


5 - 


plaintiffs: Yide Mod. Rep. vol 4. p. 8. 


by " $ 8 
B an 


Tyinihy, 8 Me 3. The King v. The Inhabitants of New+ 


ington. 


Hat. 2 IW. & N. caps be ſel2, 8. The pavements 
zets are to be repaired by the inhabitants of the 


5 
of 


faid Hreets, and by ſecs. 9. the ſcavengers are to be 


paid by the pariſhioners; and the queſtion was, whe- 
ther houſholders, who are bound to repair the paye- 
ments before their own doors at their own coſts by the 
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Trinity, 10 M. 3. The King v. Dixon and Hul, 


ment for not repairing mult always be againſt the 


Vide m. Uol., 1. p. 725. 


| whomtoever the right of ſoil belongs. And if the 


| joining to ſuch old highways. Vide Raym. vol. l. 5. 


them with the whole, and let him have contribution i 


eigbth clauſe, are bound to contribute to the payment 
of the ſcavengers rates? And the court held they wete, 
for that/an indefinite propoſition is univerſal, and they 
are pariſhionets: and as for. paving before their own 
doors,” they have the principal benefit of it; fo that ig 
no reaſon to excuſe them from other parechial duties. 
Vide Salt. vol. 1. p. 3865. eee e 


* 


The defendants who were overſeers of the highway, 
were indicted for not repairing or cauſing to be te. 
paired the higbways; and quaſhed, becauſe an'india. 


the pariſh; the overſeers not being bound to repair the 
ways,” but only to give notice to the pariſh. Vie Med, 


 Michaelmas, 10 W. 3.  Anonymouss 


Holt, Chief Juſtice, The inhabitants of every pa. 
riſh, of common right, ought to repair the highways. 
And therefore if particular perſons are made Charge. 
able to repair the ſaid ways by a ſtatute lately made, 
and they become inſolvent, the juſtices of the peace; 
may put that charge on the reſt of the inhabitants. 


9 


Ss 


Michaelmas, 10 M. 3. Young . — - 


Halt, Chief Juſtice. Every man, of common right, 
may juſtify the going of bis ſervants or his horſes on the 
banks of navigable rivers, for towing barges, &:. to 


water of the river impairs and decreaſes the banks, 
Sc. then they ſhall have a reaſonable way for that put- 
poſe in the neareſt part of the field next adjoining to 
the river. And he compared it to the caſe, where there 
is a way through a great open field, which becomes 
bad and dangerous, the travellers may juſtify going 
over the outlets of the land not incloſed next ad- 


br AN 
Trinity, 12 V. 3. The King v. The Pariſh of Ragly: 


On a writ of error brought on a judgment, given on 
an indictment at the quarter ſeſſions for not repairing 
a highway, between A. and B. in the pariſh of R; and 
the judgment was, that ſuch a ſum be drawn and le- 
vied to repair the ſaid way, unleſs it was repaired by 
ſuch a time. | we | 5 8 

Holt, Chief Juſtice, There are ſtatutes that direct 
the certainty of proceedings in theſe caſes; as flat. 2 
& 3 P. & MH. c. 8. and 13 El. &c. and they ate im- 
powered by law to charge or fine, and that alone to 

e controlled by traverſe: by Hat. 2 & 3 Ph. & M. 
juſtice of peace may preſent at the quarter · ſeſſions on 

is own knowledge; and the juſtices there are to give 
as much credit to it as if it were by jury; and that is 2 
public law. A pariſh, of common right, ought to repair 
heir Highway; but by pre/cription one pariſh may be 
bound to repair the way in another pariſh. And: here 
it was excepted, that it did not appear in what pariſn 
the way was; for it was laid to be between A. and B. in 
the*pariſh of R. ſo that B. only may be in R. Ano- 
ther exception was, that the judgment was prepoſterous, 
be dratun and levied, inſtead of the natural way be levied 
and drawn; and for this exception the judgment was 


reverſed, Vide Mod. Rep. vol. 12. p. 49. 
/ ͤ YE rag 

Michaelmas, i Ann. The Queen ve Sir John Bucknal of 
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be defendant was Lord of the manor, of Le Mare 

in Herefordſhire, which manor was held by the ſervice 
of repairing a public bridge; and though. all the de- 
meſnes of the manor, except the copyholds, were 
dliened, yet it was held og eta 
Per curiam. All the alienees were chargeable in 
proportion, yet the Queen might charge any 
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Highways, & 


againſt the others; and though the Lord had nothing 
hut the copyhold, yet foraſmuch as 
would direct the 


dy againſt the reſt. | 
Tat, Sov 
de to him L 

a warrant to take away goods out of 


for the juſtice and bind him over; for people muſt 
take the legal remedy, that is by action of detinue, 
trover, or replevin. 


2. 5. Ty” 


* 


Hilary, 2 Ann. Murren v. Matthews. 


ry perſon claimed the ſole right of fiſhing in the tiver ; 


Exon, by a grant from the crown. 


Holt, Chief Juſtice. The 


and a quo warrants ought to be brought to try the title 


of this grantee, and the validity of his grant. Jide 


Salk. vol. 1. p. 357. ; 


Eafter, 2 Ann. The Queen v. Watſon © | 


The defendant was indicted, for that ba «vas on the 


— day of — poſſeſſed of an houſe in Lynn Regis, ad- 
joining to the common bridge; that he ought to repait 
the ſaid houſe, by reaſon. 9 bis tenure; but that he per- 
mitted it to be ſo much out of repair, that it was ready 


to fall on the Queen's ſubjeQs paſſing over the ſaid 


bridge, &c. On not guilty. pleaded, the jury found a 


' ſpecial verdict, viz. that Matſen was but tenant at 


will of the ſaid houſe, and concluded with» a ſpecial 


concluſion, praying judgment of the court, whether 


he was obliged by reaſon of bis tenure, to repair the 
houſe : and after argument, it was adjudged,, that the 
defendant - as tenant at will only, ought to repair the 


houſe, ſo that: the- public be not prejudiced by want 


of repairs; but that he is not .compellable to repairs as 


to his landlord z and that is ſhewn well enough in this 
indictment. The only objection is, that he is not 


chargeable to repair by reaſon of his tenure ,, but though 


that is improper, yet it ſhall be intended of the poſ- 
ſeſſion, an 


not of the ſervice. And judgment was 
given againſt the the defendant. Vid Raym, vol. 2, 
p. 856. A 09-08 bai ann 26 enn ge ene 
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The defendant was indicted for not workin g towards 
the repair of the highway in London, on flat. 22 . 23 
Car. 2. 17. The indiciment ſet forth, that /r days be- 
tween: ſuch a time and ſuch a time were appointed by 


the juſtices, and that the See not come on an 
of the /i days; this india 


the 100: 0 oughbt;to.be.ſer. forth. The juſtices 


muſt not appbint fix daß generally between ſuch'a time 


and ſuch'a time, but muſt. be particular; and ſince the 
appointment was naught in this caſe, the party was 
not bound to cm at all. Jide, Salke val. 14+ p. 357+ 
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The defendant was indifted for not repairing a a 


houſe ſtandin 


on the highway, ruinous, and like to 
fall dawn; which the defend e Both e e to 


repair by reaſon 75 his tenure. Phe defendant pleated 
not guilty, and the” jury found a ſpecial, verdictyriviz 
that the defendant” dccupied,, by 1 | 
will, and herbe he was liable 
Per euriam The regſan of Bn 
allegation” for-it is not on y.c arged, but found, that 
the defendant was occupier; and in that reſpect he is 
anſwerable to the public ; for the houſe was a nuiſance 
as it ſtood, ang the continuing the houſe in that con- 
dition is Continuing the nuiſance. And as the danger 
to lool en ce Bet concerns the, public, the: public ite 
eee een, to the eftate; which is 

nor mera och ehe la denke. 
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was the queſtion: 
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the freehold there- 
he was chargeable, and the court 
information to be againſt all the par- 
ties liable; but let him that is charged have his reme- 

uſtice, declared, if complaint were 
that ſome juſtice of the peace had iſſued . 
a man's poſleſ- 
fon, to which he pretended a rights he would ſend 


Vide Mod. Rep. vol. 7. 98. Raym. vol. 


ſudject has a right to fiſh 
in all navigable rivers, as he has to fiſh in the ſea; 


t. was only; tenant at 


{5,enure is only. anidle | 


a8 


Na. 
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— 9 „ a rencnd 


1 0 nn Ahlen h b + Dube 
Poll, Juſtice, held, that there ak be a tenure, 


w_ curiams If a man either by grant or 


4 
ment was held naught, for | 
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and that tenures being chargeable on the land by the 

ſtatute of avoturies, it is not material, even in an 

avowry, what eſtate the occupier has in the premiſes 
| Trinity, 2 Ann. Staples v. Hyd. 

See this caſe fully ſtated in page 4 of this work, un- 

der the head Abatement. CEN 


/ 


7 Eaſter, 3 Ann. Anonymous. 5 | | 125 N 
preſcription 


has a right to a wreck throw on 28 and, of 


neceſſary conſequence; he has a right to à way over 


the ſame land to take it ; and the very poſſeſſion of the 
wreck is in him that has ſuch right before any ſeizure: 
Originally all wrecks were in the crown, and the Kin 
has a right to a way over any man's ground for his 
wreck; and the ſame 1 goes to the grantee 
thereof. Vide Mog. Rep. vole 6. p. 149. 


Ball, 3 Ann The Queen v. The Ducheſs of Buckleugh 


At a trial at har on an information for. ſuffering a 
common bridge to run to decay, which the er 
tenure were obliged to repair, it was reſolved, 1. That 
if a manor be held by the ſervice or tenure of repairing 
a common bridge or high way, and that manor afterwards 
comes to De into ſeveral hands; every one of 
theſe alienees being tenants of any parcel, either of the 
demeſnes or ſervices, ſhall be liable to the whole charge, 
and are contributary among themſelves. And though 
the lord of the manor might on the ſeveral alienations, 
agree to diſcharge thoſe that purchaſed of him, from 
ſuch repairs; yet that ſhall not alter the remedy for the 
public, but only bind the lord and thoſe that claim un- 
der him. As the whole manor, and every part of it in 
the poſſe ſſion of one tenant, was once chargeable with 
the reparation, ſo it ſhall remain, notwithſtanding any 
act of the proprietor: it ſhall not be in his power to 
apportion the charge whereby the remedy for public 
benefit ſhould/ be made more difficult, or by aliena- 
tions to perſons unable, to render it, in reſpec of the 
parts which: ſhould come into ſuch hands, quite 
charge, comes into the hands of the crown, yet the 
duty on it continues, and any perſon claiming after - 
wards, under the crown, the whole manor, or any 
part of it, ſhall be liable to an iadiciment ot informati- 
on for want of due repairs. Vide Salk. vol. 1. +, 358. 
Med. Rep. ul 6. b. is 


Wunde inn. 913 il £ ate "2 Y . : 
_ Eaſter, 3 Ann. The Queen v. The Inhabitants of Clu- 


worth. 


201 0 9 


The defendants were indicted for not repairing a 


See e and confeſſed it, and ſubmitted to a 


% % ⁵LLi.. ß . n Fs, 
Her curiam. The matter is not at an end by the de- 
fendant's being fined, but writs of di/ringas ſhall be 
awarded. in * Anatwygry are certified that the way is 
repaired docs defendants are not bound to put it in 
better condition than it has been in time out of mind, 
but as it has been uſually at the beſt, Vide Salk. vol. 
1. p. 359. Mod. Rep. wot. 6. p. 163. 


un. The Queen v. The Inbubitants of 


e County of iin. 


On an informatzon/againſt the county for not repair- 
ing Laycock Bridge; they pleaded, that the village of 
Layeock, ought.to repait it; and it was proved on evi- 
dence, that the juſtices of the ſeſſions had made an or- 
der on the xillage to repair it; but the court held that 
was no evidence, for the: juſtices might indic for the 
negleQ, but could not make an ordef; and the coun- 
ty 1s liable, unleſs they can find à particular perſon to 
Charges. The. Attorney-General cited' à caſe,” wherein 
it was ad bdged, that if a private perſon builds à bridge, 
which afterwards becomes a public convenience, the 
1 | FETs county 


ns 


. Count 
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county is bound to repair it. 
| Mil. Ripe vol. 6. 5. 191. 


-  Michddlmas, 3 Aon» Denham v. regen · 


Vide Salk. wal. 2. 5. 389. 


gee this eile fully (tated in page 476 of this work, 


under the head Executors and Adminiſtrators. 


© Eafter, 4 Ann. The Lug The Inhabitants of — at- 


d. 


| On a writ of error brought to reverſe a jud ment 
given on an indictment, for not repairing the highways, 


the council excepted, that it was not ſaid the highways | OY TED | 
{ Thedefendantwas jndiQted, for that he, in ſuch a dey, 


were out of repair; but that it was not then ſo narrow, 
filthy, and dirty; as to hinder the Queen's ſubjects 
from paffing: now it did not appear but that it was 
antiently ſo and it was not now narrower thun before; 
it was not ſhewn that the way was ftreightned, and 
delayed, for which the court: thought it was inſuffiei- 
ent; but put off the judgment till next term, on the 
prayer of the party indifted; that he might inſpeR the 
record ; therefore judgment was granted to reverſe it, 
unleſs cauſe herum by the firſt, day of Trinity term. Vide 


Mod. Rep. voh 11. p. 56. Naym. vol. 2. p. 1169. 


Trinity, 4 Ann. The Queen v. Sainthill or Sointiſf. 


Error. 


On an indictment found before juſtices of the peace 
at the ſeſſions for not repairing the weſtern part of the 
Fot bridge, (pons pedalis] meaning the common foot bridges 
containing half of the bridge in the common path. On judg- 
ment given for the Queen, error was brought; and it 
was objeed, that far. 22 H. 8. by which juſtices of 
peace have their jurildiction of nulſances in bridges, 
xtends only to bridges in the common highway. 2 Inſt, 70i. 

zht to ſhew the quantity, viz. ſo many 

, and ſo many in breadth. It was an- 


2dly, It aß 
feet in lengt he I 
ſweted, that there may be a common highway which is 
not the King's highway, and yet the juſtices have power 
over nuiſances in that caſe, not by virtue of at. 22 H. 
8. but by fat. 1 E. 3. which gives them power over all 
nuiſances. The court doubted as to the ff extiptioii, 
and over-ruled the ſecond ; it being held that pores peditis 
did not ſignify a foot-briages but a bridge: a foot long; 
and ſo reverſed the judgment; the wotd peu havin 
been uſed for pedgſiris. Vide Salk vol. i. p. 359% Mod. 
Rep, vol. 6. p. 255. | ; N h 


Hilary, 8 Ann, The Queen v. Brown: 
The defendant was indicted fot not repairing a high- 


zway; he pleaded, that the inhabitants of B. ought. 


abſque.hoc, that he ought, whereon iſſue being joined, 
the defendant offered to give in evidence, that it was 
not a highway ; but a verdict being given againſt him, 
and that point ſaved at the affizes © 1555, for the 
opinion of this court; this term it was refolved by 
Powel, Powys, and Gould, Juſtices, on motion, that 
this ought not to have been given in evidence; be- 
cauſe the defendant had confeſſed it to be 4 Highway 
by his plea ; for if he would have coriteſted'that poitit, 
1 ſhould have pleaded not guilty» Vide Mods Rep. bo 
le Pp. 273. 5 | 1 | 


 Michaelmas, 8 Ann. Tenant 7 v. Calling. 5 


N 


under the head Actions. 


at the quarter fis againſt the | J Jenn u 


4 


e 
Turveyors af the 2zg2h ways, to account for money re- 
ceived; and it was quaſhed, becauſe it ſhoald be made 
at the /pecial ſeſſions, and not at the genetal guart 
ſeſſions ; and in this caſe it ſeems t 

before three juſtices of the 


therefore this order was made at the quartty ſeſſions. 


Hlghways/&: © 
| Fer curien. That is diy herd the queſtion js, 


H 


rrots | 


| regia via, to be the ſame. 


| 331: The King v. Fantus. 


refuſed to ac- | 
Jpectal ſeſſions; and 
| It was objected, that by the net no cortiorgrt ri ought 1 
to go. . | BO ESTES" th 47% FC I Þ2 $488 


— 


about not repairing but not in this caſe 
| where it concerns the ang ol of the 3 
this Objection ought t 


for money received; beſides | 
flicg of the Gier ff, ide 


| have been made before the 
Forteſcue, p. 254. 


Hilary, 11 di, The Queen v. The Inhabitant of 
as ow „ 
See this caſe fully ſtated in page 454 of this wort 
under the head Balla. 7 | . | , es ** | 
Hilary, 3 Gre. The King v. Hamond, 


| 


in the common (ſtrata, or alta regia, 


| year, and 2 | 4 | 
:gDtwny, laid and placed, an there fuffered to 


via, i. e.) 


remain for ten days, ten loads of firaw, dung, Ce. On 


demurrer it was objected, that the place where the 


| nuiſance was committed, ſhould be certainly alledped 


| whereas here the indictment runs, that it was laid in 
one place or another, and being disjoined by the word 
or, the court cannot take communis frata, and alta 


To which was anſwered, and reſolved by the court, 
| that /rata ſignifies the bightway, and that theſe tr ex. 
preſſions denote the ſame place. Spelman, verbo flrata, 
CowePs Interpreter, Streetgavel and Streetward, _ 
Then an exception was taken, that be place from 
which to where the way Jed was not mentioned. To 
which the court anſwered, that in indiaments for 
nulſances in the highway, it is. not neceſſary ; for the 
highway is infinite z and leads from ſea to ſea. Lach. 
183. 3 Keb. 89. The King v. Thompſon, 10 IF, z. 
Therefore judgment was given” for the King. J, 
Strange, vol. 1. p. 44. | V 
Eaſter, 4 G. Thi King v. The Inhabitants of Hun- 
e worth, in ths County of Staffords = | 
| - See this cafe fully ſtated in page 258 of this work H 
under the head Cærtirari. your „ 


3 
| 'f 


» 
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Fm, 5 Geo: The King v. Corrich. © 


The defendant was indisted for not repairing un 
| ald, which. he was obliged to do by —_ of the 
tenure of a certain houſe, which in another place was 
mentioned to be the manſion - houſe of the defendant. 
It was objeRed, that by at. 5 H. 7. c. 3. it appears, 
that the occupier and not the owner is chargeable to 
repuirs of the highway, and therefore the indictment 
ſhould have been 5y reaſon of his tenure, for it may be 
this houſe is let to ariether, and Ney 93. Lat. 206. 
Per guriam. There is no neceſſity to lay it fo, for 
| by reaſem of the tenure," implies it to be ſuch a tenure, as 
' makes. him chargeable, and ſo it was held, 1 ent: 

| ve Fanſhaw. ere he was charged an 
account of the tenure of certain lands and tenements ; and 
the exception was for want of the word his, and the 
indictment was held well endugh. But if it, were nece'- 
_ to ſay his, we think it is implicitly averred, by 

calling it afterwards his manſion-houſe; ſo take it 


4 which way you will, the indictment is well enough. 


\ 


Fide Strange, vel. 1. p. 187. 


ge he, s Gre. Th King v. The Inhabitants of Sire. 
See this caſe fully ſtated in page 34 of this work, Ws. 11 | | 


An order for impoſing 4 new rate towards therepairs 


of the biphtvay; was hualled for exceptions. iſt, 
1 Becauſe it id not a 7 but a ſtatute labour 
was ſufficient. An 


" 2dly, Becauſe only the. occupiers 
a | whirdla others are equally liable · 
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2 to the juſtices of peace of che county of 
ger, commanding them to make a rate, to reim- 
burke one Hae! the money he had expended . 


* 


' 


vol. 11 p. 211. 


or of the highways z.and it was granted. Vids Strange, | 
Hilary, 9 Geo. The King v. the. Inhabitants of the County. 
On a motion made to diſcharge a rule for an in- 
formation againſt the inhabitants of the county for not 
repairing a bridge, it was alledged, that the pariſhioners 
of Mitcham, in that county, ought to repair it, which 
they had done time out of mind; it is true, that pariſh 
had obtained a verdi againſt the county, but it was 
by ſurpriſe; for by certificates, and other records, of 


the ſeſñons, it will appear that this pariſh ought to re- 


pair this bridge, and that they bad been fined for not 
i — that they had acquieſced under that 
charge many years... | | 

It was infilted 4 
had repaired the bridge, yet if they were not obliged ſo 
to do, either by preſcription or tenure, they ſhall not 
always be liable; they cannot be obliged by preſeription 
becauſe the inhabitants of this pariſh are not a body po- 
Jitick, and it is not pretended, that they are obliged by 

three. 8 | 1 e i by 

To which it was anſwered; that an information 
againſt the county in general was the only way to try | 
the right; for tho? this pariſh might not be obliged to 


repair the bridge, yet ſome other pariſh might, and fince | 


the county is at fi view to repair it, it is probable that 
when the information is exhibited againſt them, the in- 
habitants of Mitcham to excuſe themſelves may ſhew | 
who is obliged to repair it ; and the court heing of 
that opinion, the rule was made abſolute. Vide Mod. 
Rep. vol. 8. P. 120. e „ 3 


Hilary, 5 Geo. ah The King v. Hindſon. b l 


WAS 3 NAS 7 


On an information for ſtopping a common font tway, 


1 ; 4 


Michaelmas, 6 Geo. 2. The. King ve The Invabitants of 


rr f 


page 259 of this work, 


See this caſe fully ſtated in 
under the head Certisruri. 


: 


Be + . 33306 1.3 1 Aon x „ « 
Hilary,"'8 Ges. 2. Sir John Lade v, Sbep herd. 
34 7 998 re 3 il „ 1 g 


On a trial of an action of 1 . 2 caſe was made, | 


that the place where the ſuppoſedtreſpaſs was commit- 
ted was formerly the-praperty of che plafntiff, Who 
ſome years ſince built a ſtreet on it, which has ever 
ſince been uſed as an highway, That the defendant 
had land, contiguous, parted only by a ditch, that he 
had laid a bridge over the ditch, the end whereof reſted 
on the highway, And it was infiſted for the defendant, 
that by the plaintiff's making a-/Ar##t,it was a dedicatio 
to the public; and therefore however he might be Th 
ble to an indictment for a nuiſance, yet the plaintiff. 
could not ſue him as for a treſpaſs on his private 
CCC%%%%%%%%%VV TO Qik 
Per curiam. It is certainly a dedication to the pub- 
lic, as far as the public has occaſion for it,” Which j 
only for a right of paſſage,” But it was never underſtood 
to be a, transfet of the abſolute property in the foil. 
Therefore the plaintiff. had judgment. Vids Strange, 
vol, 2. P. 1004. Te. 7 257 : . 9 9 
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Koſter, 30 Ces. 2+ | Goodltitle, on the Dale Cheęſter v. 


fot the pariſh, that admitting they 


not 


tything of Connoch in the 


and that the de 
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+: See this caſe fully Rated in page 400 of this work, 
under the head Hjectment. | 4 nevi 


* 


F£iecknow. 


© Hilary, 31 Ges, 2. The King v. The Inhabitants of 


5 % 


On an indictment againſt the inhabitants of the ham 
let of Flecknow, for not repairing a highway, 
— The inhabitants pleaded that one“ G. W. ought 
“to repair it by reaſon of his tenure, fo long as the 
* ſame ſhould remain incloſed, c.“ On ifſue being 
joined, a verdict by conſent was found by the jurv, 
whereby the defendants were found gulliy; but the 
verdict was left ſuljeet to the opinion of tbe court. 
The queſtion ſubmitted to the court was, whether 
the inhabitants of the ſaid hamlet of Flecknow conti- 
nued bound to repair the high in the: indictment 
mentioned, notwithſtanding 'the faid incloſure by the 
ſaid G. V. or whether by reaſon of ſuch incloſure they 


were diſcharged therefrom,” during the time ſpecified 
| 1 ; 3 vt 64 err, 


in the indictments . 8 N 
After hearing the arguments of the council on both 
ſides, the court ordered the pgſtea to be delivered to 
ttz “““ TR ge Ep a es, 4 
Lord Mansfield. An owner of land, over which 
there is an open road, may incloſe it by his own au- 
thority, or alter it under a proper authority, and by 


a a legal courſe. 1ſt, He may incloſe it by his own au- 


thority, but then it muſt be on os conditions, one 
That he is obliged to repair it till he throws up the 
«© incloſure.” The other, That he leave ſufficient 
% ſpace and room for the road.“ Therefore G. . is not 
on the facts ſtated to us, obliged to repair, by reaſon 
of his having incloſed an opeff road, nor indeed can it 
be deemed an open road under the circumſtances of 
this ct. n 2 e 4 een þ 2 
Denifan, Faſter, and Wilmot, Juſtices, gave their 


opinions at large, and concurred, with the Chief 


Fultjce.” © 4 
Ta curiam, Let the, pofiea be delivered to the pro- 
ſecutor.. Vid Bur. vol, I. p. 4 ——.T 
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Teig, 32 & 33 Ge,. The King v. Bat 
See this caſe fully ſtated in page 157 of this work, 
underche head e 40h OE II ART 
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Trinity, 4 Geo 3. The King v. the Julias of. Peace for 
3 Wilt Uh. no: Yo gs 


o ds 
"LIES, . 13 


e 


On ſhewing cauſe why a writ of mandamus ſhould 
notiffue"diretgel to the uſticts' of N pe e 
of Wilis, commanding them to receive, and proceed 
on a traverſe to a certain preſentment made by a 
juſtice of peace on view as nan me inhabitants of, the 
ame county; for not repair. 
ing a highway within the ſaid iyeing. . 7 

he council on ſhe wing cauſe argued, that as this 
was a preſentment in the ſeſſions, made by a juſtice of 
peace on his own knowledge, that the highway was 
out of repair,” a general traverſe could not be ad 


mitted ; for though ſuch a preſentment by a juſtice of 


peace on view be traverſable as to all other; oints, yet 
it is concluſive ſo far as the view and know edge of the 


| Juſtice. 177 85 and the fact of its being out of repair can- 
1 


not be diſputed z' conſequently though a /pecial traverſe 


- ought to be received, a general one ought not. 


, I he power of preſentment by any one juſtice on 
his own proper, knowlege ** of any highway not being 
well, and ſufficiently repaired and amende „is given 
by flat. 5 Eliz. cap. 15 which refers to /at. 2. P. & . 
cap. S. and 3 . & 1M. cap. 12. has alſo a relation to 


. 
©. 


the; ſame ſübject, and it has been held, that the 


5 party againſt whom ſuch a preſentment is made 
cannot take a traverſe to the want of repair of ſuch 
OSA yt: of nh br 77 HIT OECD. 


+. The; council, in ſupport of the tule aged, that the 


juſtices, were * oa to receive the - traverſe generalh, 


ndant had a right to traverſe the way 
| 6Q | being 
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: vol. I, p. 406. 
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being out of repair, notwithfianding chat che preſent- 


ment was made by the juſtice on his own view. 
After hearing the arguments o 


time after the court gave their opinion as follows: 


,ord Man felt on, 
1 e louie go, eee ag juſtices to re- 
4c ceive and admit a general traverſe. 

Fe dre Let Hs rule be made abſolute. Vi 


. 


Bur, vol. 3. page 1530. 
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Michaelmas, 6 In. & M. Hicks v. Waoideſon» 


See this caſe fully Rated in page 326 of this work, 
under the head CH m. e ITE er 


Michaelmas, 8 W. 3. Hallet v. Byrt. 


Adjudged, that a hundred court is derived out of the 
county court. Vide Mod. Rep. vole 5. p. 254. 


Eaſter, 1 Ann. Anonymous. 
Adjudged, That generally a levari face is not the 


proceſs of a hundred court, but it may be fo by cuſtom, | 


and generally all the hundred courts in England have 
ſuch a cuſtom. The true common law proceſs is a 


diftringas, Vide Mod. Rep. vol. 7. p. i. 


Hilary, 1 Au. Cooper v. The Hundred of Baſing floke. 
e 


In an action againſt the hundred, on the Hat. of 


Minton of hue and cry, a ſpecial verdi was found at 
the aſſizes to this effect, viz, That the plaintiff was 


travelling on the highway, - within the hundred of 
Michael, Devon, that thereon he was aſſaulted, and 
ſet on by ſeveral malefactors to him unknown, who 
took poſſeſſion of him, and carried him into a coppice 


wood, hard by the ſaid highway, in the hundred of 


Baſingſtole, and there. did rob him. 
The queſtion before the court was, whether the 


hundred of Baſing/loke be chargeable with this rob- 


bery. cy | 
After ſeveral arguments, the court this term gave 


judgment, | Ms Oey 
er curiam. We are unanimouſly of opinion, that 


the hundred of Baſing /loke, is chargeable for this rob- | 


bery ; therefore judgment was given for the plaintiff. 
"IE 8 Rep. l. 7. p. 157. | Raymond, vol. 2. 
p. 2 . l 7 [7s xs ; | 


Michaelmas, 7 Geo. Taſhmaker v. The Hundred of Ed- | 


monton, in ti County of Middleſex  _ 
The plaintiff lived a mile from the church, und go- 


. 


ing thither with his Lady in his coach on a Sunday 
was. robbed, and brought the - preſent action againſt 


N 


the hundred, and recovered, for the fat. extends on? 


to the caſe of travelling; but Pratt, Chief Juſtice, 
ſaid, if the plaintiff and his wife had been going ta 
make viſits, it might been otherwiſe. Vide Strange, 


* 
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Michaelmas, 16 Geo, 2. Ball v. The. Hundred of 


17 
2 


Wymer fley, in the County of Northampton. 


On a caſe made at the e on the /atuts' of bu 


morning, the plaintiff was robbed 7wo miles and a 


and ery, It was fiated,' that ſoon after ſ o'clock in the 


z 


% 


. f the council for and 
- againſt the rule, the court enlarged the fame, and ſome 


e are all of opinion, that a 
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half diſtance from Northampton, and the highwaymen 
cut his .bridle and ftirrups, and threw _ into a 

ditch, and then turned his ho ſe looſe; that the plain. 
tiff recovered them, remounted, and rode through x 
village called Cotton, where he gave no notice. He met 
three men afterwards og the road, whom he informed 
of the robbery, and arrived at Northampton by ſeven 
o'clock, and gave notice to an inn keeper” there, from 
whence he went to Rotherthorpe, three miles off, where 
the High: Conſtable lived, and between eight and nine 


o clock gave notice; and the point for the opinion 6f 


the court was: g | | | 
_ | Whether this was ſufficient to maintain the ge. 
tion within at. 8 Geo. 2. c. 16, which requires, that 
the party robbed ſhall, ** with as much conve- 
nient ſpeed as may be after the robbery, give 
notice to one of the conſtables of the hungreg, 
or to ſome conſtable of ſome town, 'pariſh, 
_ *© village, hamlet, or tything, near to the place, 
where ſuch robbery thall happen,” g 
The court on argument held this to be good notice, 
for the High Conſtable is the propereſt perſon to 80 
to, and it is not required to go to the next conſtable, 
It appeared the plaintiff loſt no time conſidering the 
circumſtances he was in, and Rotherthorpe is not at 
ſuch a diſtance, but that it may come within the 
meaning of the ſaid word near. So the plaintiff had 


: 


Judgment. Vide Strange, vol. 2. p. 1170. 


Hilary, 19 Geo. 2. William King v. The Inhabitants g 
4 the Hundred of Byſhops Sutton in Hants, * 


By Hat. 9 Gee. cap. 22. the hundred is made liable for 
damages ſuſtained by the wilful burning of barns, Ge. 
and it requires the party injured to give notice within 
two days, and within Nr days after to give in on an er- 
amination on oath, whether he knows the perſon or perſons 
that committed ſuch fact, or any of them, and if he con- 
feſles he knows them, then he is to be bound in a re. 
cognizance to proſecute. _ i 

n an action brought on this ſtatute, the oath proved 
was, that he had good reaſons to ſuſpect the fact was 


done by R. G. and W. L. both of ſuch a pariſh, and 
a a doubt ariſing at the aſſizes, whether this was ſuffici- 
ent or not, a caſe was made thereon, and 4wice argued 


at the bar, +2 | i 

Per curiam. The examination does not maintain the 
action, the oath required, is a condition precedent, 
for the ſake of the hundred, and to prevent ſcreening 
the offenders, There is a great difference between 
ſuſpecting and knowing, a man who knows the offender 
may purpoſely ſtop at the word ſuſpect, to avoid being 
bound to proſecute, and though it would be equiyo- 
cating, yet it would hardly be a perjury aſſignable, it 
being only a ſuppreſſion of part of the truth = ſhould. 
have ſaid, I ſuſpect them to be the men, but do not know 
it. It will be dangerous to let them go out of the 
words of the act, and therefore the defendants muſt 
have the po/fea delivered to them, and the plaintiff 
muſt pay the coſts of a nonſuit, Vide Strange, wal, 2. 


+ 


On an action brought by the par; aggrieved od ngainſt 
the inhabitants, &c,. on flat. 9 S. F ba gr hey 9m 
faction and amends for the damages ſuſtained by ma- 
liciouſly ſetting on fire; a barn and out- houſe belong- 


ing to the plaintiff, in which action the plaintiff was 


nonſuited; and on an application to the maſter, © to 
1 tax the coſts of the nonſuit, he doubted, Whe- 
ther the. defendants were entitled to them; on 
which, the defendants couneil moved for-the'court to 


give directions to the maſter, as to the taxing ſuch 


1 * 
ILY 


The court held, that wherever the plaintiff would be 


entitled to coſts, the defendant. is ſo reciprotatly, Here 


the plaintiff, the'party aggrieved, would have been en- 
titled, therefore as it is mutual and reciprocal, be is 
liable, and accordirigly they: gave direQions/ do the 
maſtet to tax the coſts. © Vide Bur. vol. 3. P. 172%. 


* 


x. 


* 


Jeofails. 


Hilary 3 & 4. & M. Valuin v. Smith. Error g 


Mo. court is helped after judgment b 
jeo fail; the court was of opinion, that 


0 proceſs, 


* 7 


not be aided 


"I... 


pra Befehle after a verdict for the plaintiff, there 


eing ſome doubt whether the venue was good or not, 
=" 125 plaintiff intending to bring a new aQtion, got 


Jeave to diſcontinue, in which caſe the judgment ſhould 


been entered 
55 but be in mercy for his falſe claim, and that the afore- 
aid defendant may go hence without a day. DEAT 
But inſtead of ſuch an entry, it was that the plaintiff 
by his Attorney, comes here into court, and confeſſes that he 


will not ded! ee &c So judgment was given 
. ant go hence without a day, Ee. which 
amounts to a retraxit, and is a bar to the ſame action 


that the defen 


£ 


for ever, ſo long as that judgment ſtands in force, 


Whereon a writ of error was brought, and it was f 
ſhewed, that there was a diſcontinuance, for the verdict 


was, 2 Fac. and, the judgment was 4 Fac. and no conti- 
nuance from ohe term to the other, which might have 
been aided by the ſtatute of fegfails, if the judgment 


- 
4 
4 ð? ⁴”bö.y 


eſtion was ſtated Whether a diſcontinuance in an 
ueſtion w iſe y the flatute of | 
iſcontinuance 
or in pleading, was helped by the ſtatute; 
dut where the cauſe is diſcontinued, and out of court, | 
as in the beginning of this reign, for not holding Filary | 
term, all cauſes were then diſcontinued, which could 
by any ſtatute of zeofaz/s, without a parti- 
cular àct of parliament for reviving thoſe cauſes and 


That the plaintiff take nothing by bis 


had been given on the verdict; but it was on the retraxit 


which is not Within the ſtatute ; and for this reaton 


p. 86. 
Trinity, 3 V. & M. Chew v. Briggs. 
See this caſe fully ſtated in page 368 of this work, 
under the head 8 hs . 
Michaelmas, 4 W. & M. Williams v. Saliſbury. 


| The want of the words brought into court, helped after 
verdict, by the ſtat. of Oxford: he brings here into court the 


letters | Sqn ce © are form after verdict, but ſub- 
ſtance on demiurrer. Vide Mod. Rep. vol. 12. p. 30. 


Bafter, 5W.& M. Morley v. Vivian. 


and though it has been held l ſub- 
PN 8 have been contrary. Hide Mod. Rep 


12. p. 38. | 
Eafter, 5 W. & A. Brook v. En. Error. 


On 2 oh bes ſuggeſted againſt both executors. 
viz. A. and B. the writ was to the ſheriff to inquire of 
the waſting by both; the ſheriff returned a deut as 
to A. but ſaid nothing as to B. This being aſſigned for 
error, after judgment on a verdict, was held. to be 
aided by the verdict, being but an inſufficient return, 
or a miſ-return by reaſon of the omiſſion ; otherwiſe, 
if no return at all. See 3'Cro. 587, 3 Co. 81. Ney 
72. Cro. Car. 295, $12. Vi Salk, vol. 1. Pp. 363 


Eu, g W. 3. Dont v. Caf. 


The plaintiff declared," tat tie was poſſeſſed of the 
Greybiund Ini; Kc. by "leaſe theteof, for 4 term, of 
ears, and. that he and all thoſe whoſe eſtate He had, 
id and fagpe 10 babe, and were accuſtomed to have a way 
td the church,” Kc. an the defendant obſtructed WAP. 
| = a verdict for the plaintiff, the judgment was arreſts 

fot this' reaſon, that 2 jeſſee or years, has no bod 
eſtate but his own, and therefore he cannot uy "gue 
e/tate, and the title is impoſſible ; but the words ought 


ts baue without a que gflaie had been well enough: ad- 


g boy * 


- 
d ** 


\ 


— * 


en. ©... 
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| judged 3 Keb. $28, 1 Vent, 13. 1 Sid. 


3 " , 
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* 
- 


| guarh 
that judgment was reverſed vide Aud. Rep. vol 4+ | fn th 


— cnn 


vol. 1. P. 363. Raym. vol. 1. p. 266. 


1 


Fs N | „ K 
++, Eaſter, 1 Ann. Anonymous. 


for the difference therein between treſpaſs, and rreſpas 
on the caſe. See Hob. 180. 2 Cro. 542. Vide Mod. Rep 
vol, 1 1. p. 2. 1 ä | 


Eafter, 1 Hei Clerk v. Martin. 


Per curiam. After a verdict it may be intended that 
no damages were given for matter inſenſible ; but it 
cannot be ſo intended for matter ſenſible, but inſuffi- 


cient in law. See this caſe fully ſtated in page 229 of 


this work, under the head Bills of Exchange. 
Hilary, 4 Ann. Crowther 5. Olafeild. Error. 


_ The plaintiff declared, for that whereas he was ſeiſed | 


of one me 
manor g 


—＋ and ten acres of land in, Se. parcel of the 
held by copy of court: roll of that manor as a 


cuſtomary tenant in fee-jimple, according to the cuſom of 


the faid manor; and for that whereas he the aforeſaid pluin- 
tiff has, and ought to have, and he and all the cuflomary te- 
nants of the manor aforeſaid, by the cujlum of that manor 


from time whereof, &c. had, and ought to | have, and 


uſed common of paſture in a certain place called Waimleſs 


Moor, parcel of the ſaid manor, for all. his cattle, levant © 


and couchant, as appertaining and belong ing to his tenement 
aforeſaid, nevertheleſs the 7 fendant, to deprive him of 
his ſaid common, had incloſed, whereby, &c. On not 
pleaded, the plaintiff had u verdict ; but on motion 
in the Common Pleas, judgment was arreſted. On this 
the plaintiff” brought a writ of error in this court and 
that judgment was reverſed ; iſt. It was agreed in this 
Caſe, that a man cannot be a copybolder, nor an eftate 
be a copyhold eſtate though it be held by co*y of court- 
roll, according to the cuſtom of the manor, unlets it be alſo 


| at the will of the lord; and the Chief Juſtice ſaid, the 
reat difference between copyholds and cuſtomary 


reeholds which paſs by ſurrender is, that the copy- 


holder is in by demiſe from the lord, but in the caſe of 
cuſtomary  freeholds the lord is only an inſtrument: 
and that in pleading a title to a copyhold eſtate, it is 


ſufficient to ſhew a grant from the lord; but in the 


| other caſe it is not enough to ſhew, that the lord 
granted it, or that 4. ſurrendered to the lord, and he 


Ax but it muſt be ſhewn that the ſurrenderor was 


| wt: e | | feiſed in fee and ſurrendered to the lord, and he grant- 
And this be is ready to verify, held to be only form; 


ed, Sc. 2dly. It was agreed, that if this eſtate muſt 


| be taken to be Freehold, the judgment of the Common 
| Pleas was rightly given: for then the plaintiff being 


— — 


3 » 


— — 


of, debt for 


ſeiſed of a freehold eſtate, to mak: a title to the com- 
mon, ſhould have preſcribed, that he and all thoſe whoſe 


eſtate he had, have time out of mind had, &c, and 


cannot make a title by cuſtom, according to i Cro. 
And here the court admitted the caſe of 


418, 
Dorne v. Caſhford and ſaid that though a plain- 


tiff, in poſſellory, actions may declare on his pofleflion 
Without ſetting 


* 


cure that. 1 Cro, 418. 
186, 1 Mod. 291. But the court held, that now after 


a verdict this eſtate of the plaintiff 's muſt be taken to 
be a copyhold eſtate, and not a freehold eſtate; becauſe 


9 


it js both laid and found, that the tenements were par- 


ve mull be ee ee, though the words af th 
will of. 


though a title, which could not be good, could never 


. be aided by a verdict; yet a title in a geclaration which 
was only imperfealy 


ſome what was omitted mi 
| was cured by Tverdia : 


* 


t forth, and where the want of 
ieren intendment, 
ni hereupon, uppoling th 
s 7 to 


297. Vid Salk, 


| | out a title; yet if he undertakes to ſet 
out a fitle, and ſhews a bad one, the verdict cannot 
2 Cro, 315. 2 Saund. 136, 


cel of the manor, and that by cuſtom: the plaintiff, as 
| 4,cufiomary tenant has common; all Which is utterly. im- 

| PP hble,.unleſs.the tenement was copybold, and there- 
 FOTE. 
e lard were omitted, comparing it to the cafe 
debt for tent by an aſſignee of a reverſion, who 
ſhews no attornment, and has a verdict, and to the caſe 
in 1 Sid. 218. On this ground the whole court held, that 


.* 
is 


When the ſuit is by original torit the ſtatute of jeafaits.* © | 
will not help a bad (original) 3, otherwiſe when 
the ſuit is by nieſue proceſs, as-bill Mids. latitat. &. 
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to bes copyhold eſtate, there aroſe theſe objeAions : it. 
That the cuſtom was not alledged expreſsly, as belang- | 

Ing ana appertaining to his tenements. '2dly. That they 

'' ought not to claim common, for it is annexed to the 


eſtate, and not to the land; the reaſon is, becauſe the 


eſtate grew by cuſtom, and ſo did the common as part 


thereof, or rather a privilege anhexed thereto. 2 Cro. 
253. 2 Brownl. Entr. 96. If a copyholder purchaſe 
the freehold of his copyhold, his common is gone. 


* 
5 


* — 


As to the firſt objection the court held, that it was but 


a defectire title, and there was room enough to induce 


a proof of the cuſtom; and it was only an informality 


of laying the cuſtom, which is cured by the verdict. 
As to the ſecond objection, the Chief Juſtice made this 
diſtinction, viz. where a copyholder claims common in 
the waltes of a manor, it properly and ſtrictly belongs 
to the eſtate, and if he enfranchiſes his copyhold, in 
that caſe his common 1s loſt ; but where he claims it 
out of the\manor, it belongs to the land, and not to 


the eftate ; and if he enfranchiſe the eſtate, the com- 


mon continues ; but all the precedents of common are, 


as belonging to his tenements. 9 Co. 113. Co. Ent. 9. 
Dy. 363. b. 1 Saunt. 349. 2 Saund, 231. Ce. Ent. 
574. Mincb. Ent. 931. 1026, 1027. 1111, Hern. 81. 


that ſince the pleadings were fo, the common might 


be ſaid to belong to the copyhold tenement, ſince it 


belonged to the copyhold eitate; for that which be- 


longs to the eſtate belongs to tne tenement: and the 


judgment was reverſed after great deliberation. Vide 
Salk, vol. 1. p. 365. Raym. val. 2. p. 1225. 


Michaelmas, 4 Ann. Courtney v. Strong. 


On an aſſumpſit, the plaintiff James Courtney declared, 
that in conſideration that he had agreed with the defen- 
dant at his requeſt, that the defendant ſhould guietly oc- 
cupy a certain meſſuage, and twenty acres of land, charged 
with the payment of 20 l. per annum, lately granted to one 
John Courtney, free from all moleſtation from the aforeſaid 
James Courtney, by reaſon of the rent aforeſaid, the de 


fendant promiſed. Non afſumpſit was pleaded, and | 


verdi for the plaintiff. But judgment was arreſted 


on motion, for that the rent-charge was grant- 


ed to John Courtney, and not to the plaintiff; and 
there was no room to imagine an aſſigument, or 
that the rent did not continue in John. So then the 


defendant was to pay the plaintiff for not doing that 


which he had no right to do, which is nudum padtum, 


. Brotunl. Red. 428, 430. And the Chief Juſtice thought, 


and no conſideration: it was urged for the plaintiff, 


that being after verdict, the court muſt intend a conſi- 
deration, and that there was an aſfignment. 

Per curiam. Here was a promiſe, though not a legal 
promiſe, and ſuch as could bind; and if that promiſe, 
which is laid was fully proved, the jury might well 
find the verdict, Vide Salk. vol. 1. p. 364. Raym. vol. 
2. Pp. 1217. 1 | 


Eafter, | 10 Ann, Feffrey v. Barrow. | 
See this caſe fully ſtated in page 512 of this work, 


under the head Heir. 9 


Hilary, 2 Geo: Hannah Lee v. John Pilny. Error. 
The plaintiff brought an action of debt on a bond, 


- 2s executrix to her huſband, againſt the defendant. Pil- 


my confeſſed the action, whereon judgment was given 
for Lee, on which judgment P:/my brought a it of 
error in this court and aſſigned for error by his council. 
that this action was brought by the plaintiſſ as execu- 


trix in the debet and detinet, whereas it ought to be in 


the detinet only. But to this it was 'anſwered that 
this would be aided aſter verdi& by the Oxford act. 1 
Lev. 250. 1 Lid. 379. Frein an Wife V. Paintin. 


And /at: 4 Aan. dap. 16; par. 2. extends alt the ffa- 


tutes of jecfails to judgments to be entered on con- 
lefon, Sn And the court was of this opinion, ſo 


the judgment was affirmed. Vide Raym. vol. 2. p. 151 3. 


saar, 2 C. Burland y. Blr. 


- 


under the head {ſets. 


* 


Jeofatls. 
0 you's” is 5. : $2 * 


ö 


b 


þ 


I 


; 


7 


» Michaelmas, 2 Gene. Dorſet v. Chaplin ; | 


See this caſe fully ſRarel"in page 415 of thi 
under the head Error. « p BE NY hos 


Trinity, 3 Geo. The King v. the Biſhop of Meath in 
en,, 5 
On a quare impedit brought by the crown, the origi 
nal writ was returnable at a general return, aud the ye. 
nire at a day certain; and it was inſiſted. to be etrot 
becauſe throughout the cauſe the proceſs ſhould he 
uniform. e's V 
Per curiam. This is not a diſcontinuance, but a 
miſcontinuance, which is helped by at. 32 K. 
cap. 30. and though the King is a party, yet in theſe 
civil ſuits the ſtatutes of jegfailt extend to the crown, 

| ww, the judgment was affirmed. Vide Strange, vol. . 
p. 62. HY STIR 241, Pex ne CTne 


* 


| Hilary, 4 Geo. Vandeput vo Le p 
See this caſe fully Rated in page 147 of this walk 
under the head Attornment. . 15 5 1 75 


—_ 


\ 


Eaſer, 6 Gen. Hackett v. Manbul. 
See this caſe fully ſtated in page 438 of this work, 


under the head Error. 


E aſter, 9 Geo. Raꝛubone v. Hickman, 0 
It was moved in arreſt of jnloment that the recen 4 
. « * . . ; an 
and the aforeſaid plaintiſf inſtead of the defendant likewiſe, 
ſo no iſſue joiced ; but the court held it was aided, 
Cro. El. 435, 904. In Mich. 5 Geo. 2. on the authority 
of this caſe the court would hear no argument on the 


like objedion. Vide Strange vol. 1. p. 55. „ 


Falter, 11 Geo. Shaw v. Weigb. I 
See this caſe ſully ſtated in page 438 of this work, 


under the head ZE/lates, Pikes 


13 Tinity, -1 Guo. | „ 
Trinity, 11 Geo. Cooper v. Spencern 


See this caſe fully ſtated in page 68 of this rock 
under the head lande ae 9 | 


: 


— * ; as . STE 23%; A a * : = * 
. Trinity, 11 Geo, Cambridge v. Lea. Error. 


A writ of error was brought on a judgment in an ac- 
tion on a poliq of inſurance and the error aſſigned was, 
for that after the plaintiff had ſet forth mY the hip 
was laden with goods, and bound from ſuch a place 


to ſuch a place, and inſured, that the aforefaid ſhip and 


goods aforeſaid was ſunk, whereas the goods only, and 
not the ſhip were miured, = © EE en” 

Per curiam. This being only an inſurance on the 
goods, nothing could be given in evidence at the trial 
but the loſs thereof, without which evidence the plain- 
tiff could never have a verdict, and as to the word fit, 
it is only Fa//e latin, and cured by the verdict ; ſo the 


judgment was affirmed. Vide Mod. Rep. val, 8. p. 363. 


7 5 33 24 n 
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Michaelmas, 11. Geo. Weldon v. Buckler or B 8 
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VTV Wenne enn $19 
See this caſe fully ſtated in page 68 of this work, 


under the head Amend nent. > 20S hoe 


* 


Michael nas, 13 Ces. Gradell v. Tyſone; Error. 
In debt on a bond brought by the executor of the ſur- 


viving executor of the obligee; on error brought alters 
* FEI S414 F223 mY TE F4 > 23000 CY 434 IST 
verdict, it was objected, that it was not ſhewn, chat the 
firſt executor proved the will; and if not, this execu- 
tor could maintain no actioh, but it muſt be brought 
| by the adminiſtrator evith the will annere © But 145 
| after a verdict, the court held it well enough, and al- 
firmed the judgment. . Yide Stra. vol, 3, n 28%.1 2111 


| 
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See this ca." fully ſtated in Page ihe 0 this work, | 


j 
: 


Lale. 1 


lamorgan; it vas adjudg- 
ary to-alledge a preſentation on 


addin 3: 1 4. ee Erxxor. 


on a writ of error brought on a Oy in C. B. 
where the 77700 declared in tre/pafs 
of .a_ treſpaſs committed in the ęleventh year of the 

fe King. with a continuance to the firſt. year of his pre- 


ſent Majeſty, and. had judgment by default, c. of 


which error being brought, and the want of an ori- 
gina] being) aſſigned torerrer, the defendant alledged di- 
minution, and had a certiorari to the ciiſlos brevium of the 
C. B. who certified anoriginal as of the precedent term 
to the plea, which ,ougigal was without any continu- 
ances i the term of the lea, a Me. which being brought 
in the firſt year of the preſent King, concluded againſt 


ſuit, there being no continuances on it to the term in 
which the plaintiff in the action declared, and ſq the 
ſuit diſcontinued; which caſe would not haye been 
aided after a verdict by the old ſtatutes of jegfuiliʒ then 
the variance between this original. and the declaration 
was an incurable fault after verdict by ſtat. 18 Eliz. 
and the variance is plain in this, that the original con- 
cludes againſt our 28 and the declaration does not ſet 
forth a 17% 7405 in the late King's time, Hob. 251: Le. 
1089. 1 $2 4+. The late ſtatute for the amendment of 
the law helps only in thoſe caſes of judgments by.de- 
fault, which the old ſtatutes would have aided-in judg- 
ment, after verdic; and therefore the late ſtatute aids 
not the preſent caſe, 185 
The council on the other fide. ſaid; 35 the caſe ww! 
Rownaing, v, L rd Carteret, which was adjudged; Hilary 
3 Forum N. R. 91. 193. is a direct anſwer to the firſt ob- 
jection; for there the diſcontinuance. was held to be 
| aided by ſtgte.32. H. 8. after verdict, and conſequently 
in a judgment by default, ſince the late act: and as to 
the ſecond exception, the declaratien lays the zre/þaſs 
with a continuance to the, pfeſent-King's time, and ſo 
the variance is only in not concluding againſt 1 
ä . late as well as of his preſent Maqeſty, and ſo ra- 
er an inſufficiency : 5 might be naught on demurrers 
but. not 1 verdict. od. 80. Day v. Mujſſtett. 
Halt in the above. caſe 


„ 3. * 


5 eng of a roſea, dane, in the King $ time by 


that thi "> would be cured after a verdick, is hard to con. 
ceive : 
tradiQtory, but omiſſive and inſufficient ; ſo that the 
queſtion will be, whether this be ſuch a variance ag 
will make it as no original in this ſuit: as to the other 
exception, how does this, not being continued over to 
the plea, appear to be an original in this . Are we 
concluded by the return o ＋ the officer? But we will 
not ſhake the authority of owning v. Carteret, which 


is in point, Adjourned. on the ne. File exception; but 


ehe Was afterwards a 


; Michazlmas, 4 Ge. 2, Meier: v. Arg 


Fire-Gibbons, 


12 


On debate ſe Ws held, imat t the Hat 8 of a writ of 9 | 
quiry is aided by the ſtatute, of 24 FR fhevgh it was 


inſiſted by de ſuch a fault as, could 9 pen in caſe 
2 I dict. Tas Stra., 2h 2, 5. 87 87 . "Fe nn 
P 78 77 4445 of DB. y 
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gi ter, 5 #, — * A v. nume, 
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5 See this caſe fully. ſtated in page 27 of this wt, ; 


nder the head Conjideration. Nn i 901 93-5461 
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guare clasſum fre- 


ut in the preſent caſe, the yariance is not con- 


county 6 

is nece 
* impedit, but the want thereof may be cured by a 
verdict, the words of /ate.16 & -17. Car, 2. c, 8, being 
very ſtrong, and on that act an actual imendmeat is 
never made; but the benefit of the act is attained; by 
our eee Ge: gh oor ig Nat de vol. 2. 
Pe pr . 'F A Were 


1 10 0. 4. cen. I. 


The court was Hövel to ſtay ee bone in "Ye 
cauſe; becauſe the copy of the ſatitat which was ſerved 


| Ye dn i he 


we 


peace... The council} for the plaintiff in errorargu- | was only to-anſwer J. C. Eſq; without ſaying in 21 plea 


705 that the otiginal returned is as no original in this 


of treſpaſs, or ſhewing any cauſe of adtion- 

The Solicitor General, on behalf of the plaintiff 
urged, that there had been. common bail filed for the de- 
fendant by the plaintiff, and the defendant's attorney 
had taken the declaration out- of the office, and paid 
for it, which was a-waiver of the defect in the proceſs.” 


ing for it, was error in the proceſs. 

Page, Juſtice. The proceſs was only to bring him 

in, and he capnot have a declaration filed againſt him, 
without coming into court. Fige Cafes emp. Lord 

Hara Pe " 10 \ 


. 
— 


| Iiharlance, 


1 > 


AL 1 43 * 


be, 9 Ee 3 SA Elkss. Thins 


Imparlances are allowed in general aQtions of fe | 
| ., but not ina ſpecial clauſum frigit. 

„Chief Ju joys If it appears on the recard, 

| ih a impar lines was due, and denied it is error; bu 


then ſuch error mu ear on the record. Vid. Sall. 
val. 39. 1 186. Kine app ll eb. 2 i, fe 88 re 
| Ae 5 55 £294 1 00 e 
"Nous 1 12 55 e on 2 
| 2 in 1 ts on f 
| Salk „ e 3. off 1 W 1 


Mith YI Ag. 5 ee | 9 40 


150 aff «ich brought againff "27; he 90 to the 
| juriſaiction of the court; and the declaration being not 
delivered he: days before the on of the term, plead: 
| edit as h t by the courſe of the cou 8 the 

firſt our 4471 f in the Fra; vent term; a wi the clerk, 
| to avoid the trouble of ma ing up a bolt-rol}, „ entere 


275 of ker os 


2 <; 
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T4364 O 
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LAPS 8 99 


w_—_ ſpoiled 3 A af 
to make up poſt-rolls, and not uſe the, f 

lances, Which” Holt, Chief Juſtices ſaid, FLEE 
in of late, and were 25 Leben a. * Faye th 
b og 1 3 7. 4 4 LY 2927 ma 15 


. 


8 11 he 3: n | 
_ Hate) Gig Juſtice. On an information if the gebe 


dant comes in on the be Proceſs, he has an impar+ 


| rſe; but if on the attach 
: plead nh. ide Sal. c. Lf $67. Men beam 


3 Ai . 11H. * IR Bali. 4. 


T; "20h pleaded a. foreign. plea after the 
| which could not be; 48 2 was A . eg 
425 ee becauſe 7 was no entry of defends 
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Per curiam. The taking out a declaration, and pay- 25 


it with a ſpecial imparlinte 4 oF the ſubſequent cer 
he clerks were 181 a 
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Pier curium . That is not neceſſary to an imparlance- | 
\ Vide Mod. Rep. vol. 12. p. e eee i 54 


* 


Micbaelmat, 13 V. 3. The King v. Fitzgerald. 


The defendant was bound by recognizance to ap- 


pear the , day of term, and was called on, but did 
not appear ; but came after and entered his appear 
ance with Mr. Harcourt, bis clerk in court, and would 
imparle id the Morrow: of, All, Fouls. And heretofore 


*wnen one came in on a recognizance, he muſt have 


leaded e ſo it was if he came in on a Ha- 
eas. corpus reddlidit ſe or exigent; but this was ag» 8 
hairy. and is remedied ſince the revolution. Jide Mods 
ep. vol, 12. p. 562. Raym. vol. I. fs 700, 5 


Se: go 


- 


1 Bafter, 1 Ann. Anonymous. | 
. An. imparlance ought not to be granted, unleſs it is 


prayed, or aſked by the party; and on a nil dicit, 
judgment is to be given inſtantly. Vide Mod. Rep. vol. 


i. p. 2, 


Trinity, 2 fun. 
We bitants of Thiftleworth. . i 

Holt, Chief Juſtice. In this court the party may 
demand oyer of a deed after imparlance, though it is 
not allowed in the C. B. Vide Raym. vol. 2. p. 971» 


; HMichaelmas, 4 Ann, Hackett v. Tilly. = 


Note, The plea in this cauſe was pleaded after im- 
parlance. See 3 Lev. 330. 2 Lutws 903. Hunlock v. 
Petre, general non-tenure pleaded after ſpecial impar- 
lance ; otherwiſe after general imparlance. 3 Lev. 55. 
But ſee that record 53. that it is a ſpecial imparlance. 
Privilege is not pleadable after ſpecial imparlance. 1 


Sid. 318. Trufſel v. Maddin. 22 H. 6. 7. | Vide Raym. 


vol. 2. p. 1208. 


7 Michaelmas, 4 Ann... The Queen v. Rawlins. 5 


An, information was filed agaioh him on the % want of due qualification of the perſon to ſhoor, which 


is not an offence againſt the peace. 


day of Micbaelmas term, on which day he was bound 


by recognizance to appear, and accordingly did ap- 


Northey, Attorney- they do not ſet forth the wage of the gun, which by 


pear and prayed an imęarlance. 
General, obſerved, that formerly when the defendant 


came in by habeas corpus, or on his recognizance, he 


was to plead- zn//antily, that if a declaration in a civil 
action is delivered the fir/ day of Michaelmas term, or 
at any time before the Morrow of All Souls, though the 
defendant is not bound to plead ſo as to try the cauſe 


that term, yet he ſhall plead ſo as to enter, and that 


the defendants ought not to have greater indulgence 
on the, crawn+/ide ;. therefore in this caſe he. inſiſted, 
that the defendant ſhould inpgarle only to the Morrow of 
/ V ot eb en ova td; 
Holt, Chief Juſtice. ' /mparlances may be to a day 
certain, or to a return day of the ſame term, or from 


one term to another; and it is reaſonable in this caſe: | 
to give the defendant leave to imparle not to a day in 


N {WIR e eee e een, 
Trinity, 4 & M. The King and Queen v. Martins 


the ſame term, but to a day of anothet term, becauſe, 
if a ſummons had iſſued, and a proceſs had been con- 
tinued, he might have ſtood out to another term, but 
might have been brought in before the end of that 
term, and then he muſt have pleaded inſlantiy, and ſo 
he ſhall do now in another term. Vide Salk. vol. 3. 
p. 185. Lid. vol. 1. p. 367. Mod. Rep. uol. 6. p. 243. 
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See this caſe fully ſtated. in page 294 of this work, 
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Hilary, 2 M. & M. The King and. Dpeci'v. Petar, © 


* 


See this cafe fully ſtated in page 440 of this work, 


under the head Evidence. 


Sir Edword Longueville v. The Inba- 


Indittm 


—_— 


—— 
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months impriſonment.” 


theſe exceptions. 


judgment ought to 


4 1 


Midbaelmas, 3 W.'& * The King and Nu „, 
FL 5 Hip. „ 


54 
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The defendant was convicted before the Juſtices of 
peace in ſeſſions, on an indictment brought againſt him 
on flat. Edw. 6. and on that conviftion he was commits 
ted, and afterwards brought an hab. corp." when eve. 
ral exceptions were taken to the indiciment. 95 
- Firſt, It was agreed on all ſides, that this ſtatute 
was in force, by which it was enacted, that no per. 
ſon ſhalt ſhoot in any place, any hail bot, or mote 
pellets than one at one time, on pain to forfeit for every 

time that he or they ſhall fo offend 197, and three 


' The frft exception was, that the indictment" fely 
forth, that the defendant did ſhoot conies in Coddey 
Mood, but it does not appear where he ſtood when he 


ſhot, which may be in ſeveral vills, and the ſhootins 
being the offence, it muſt be laid with certainty, 
Adly, There is no judgment given on this inditt- 

ment, tor it is faid quod for1s faceat, &c. when it ſhould 


have been faciat. . | 5 
But the court would not quaſh the 'convition on 
At another day the matter of law was poke to, vis, 

that the juſtices of peace have no general juriſdiction 


to hear and determine this offence ; for though their 


commiſſion is to keep the peace, yet that power is re. 
ſtrained to caſes only of open violence: ſo likewiſe by 
virtue of tneir commiſſion, they may enquire f a 
and ſingular the crimes and offences, which words have 
al{o'a qualification of ſuch offences only, into which 
they may lawfully enquire, oo 
If therefore they have no power by the general 
words of their commiffion, which are reſtrained as 
aforeſaid, then they muſt have an authority by the 
ſtatute, but that ye them none. Therefore the 
quaſhed. 11 5 W 
- Holt, Chief Juſtice. The juſtices of peace by the 
general words of their commiflion have 'a power to 
puniſh offences againſt any ſtatute made concerning 
the peace of the nation; but by this act on which this 


' indictment is brought, the peace is no ways con- 


cerned; becauſe the offence thereby created is for 


This cannot be an indictment on flat, H. 8. xecauſe 


that law ought to be a yaid long; and therefore the 
the form of "the flatute will 


general concluſion again 


not help it. And for theſe reaſons the indictment was 


But it was agreed, that the party might be indicted 


for this offence before the juſtices of oyer and fer miner, 


but not before juſtices of peace for want of jurildifion, 


Vids Mod. Rep. vol. 4. p. 49. 


| 


| 
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See this caſe fully ſtated in page 68 of this work, un · 
der the head Apprentice. 3 
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The defendant was indicted on fat. 5 & 6. E. 6. for 


| keeping an alehouſe without a licence, and it was ob- 
Jected, that it would not lie, becauſe it was not an of- 
| fence at common law, but made ſo by this ſtatute, Which 
gives power to the juſtices of peace in their ſeſſions to 


make inquiry into theſe offences by preſentment, in- 
Formation or otherwiſe, ; by pref ei ; , 
Holl, Chief Juſtices + An indictment being a fummary - 
way of proceeding, is more beneficial to the fubje®, 
and therefore it ſeems reaſonable that ſuch a method 
ſhould be purſued, .:. OO ee ee 

Doulben and Eyre, Juſtices, were of a different opinion: 
they ſaid they had never heard of an indictment before 
far keeping an, unlicenſed alehouſe; and this ſeems to 
be the ju gment of the parliament in 30 C. 2. that 
an indictmeni would not lie, becauſe the eohyiction | 
$9 be,0p iow, y the chief officer within his limits; 

y the confeſſion of the party, or by the oath of tw 
witneſſes, and then the petiaſty is to be levied by 


| fre, &c. Vide Mod. Rep. vol, 4.9. 14. 
; . 
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An indifiment was, for words ſpoke, to the intent 
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under the head Appeal. r e $i 


n 


eln n Kine and Se . 


a torit of error brought to reverſe an attainder of 
e committed in the un, of England, any 


exceptions were taken both to the indictment and judg- | 


ment, W 


Per n want of concluding the endivtment 
with theſe words, again/t bis allegiance, is erroneous, . 
and ſuch an omiſſion will make it fo, though there are 


words in the body ot the indictment, which are zanta- 
mount, becauſe a man may levy war, and not be guilty. 


of the offence laid here; for he may be an alien enemy; 
* that was the reaſon in Catvin's caſe, Why — 
dictment was not concluded again/t his allegiance. + 
But there are no words in tbis indictment to ſupply 
this omiſſion. TE #7 GIA 9 Wa 
For not minding his oath of allegiance will not do it, 


becauſe a man may not conſider the duty of his allegi- | 


ance, and yet do nothing that is contrary to it. 


Then again the Lord the King, his ſupreme true and | 
natural Lord, &. will not help it, becauſe theſe words 
are not always eſſential in an indictment, they ſignify 


no more than to ſhew that the defendant was born in 
England, they are words ſuperabundant, and . were 


added to indictments in latter times, for the old way was, 


to (et forth the offence to be again/i our Lord the King 


only; ſo that words which are not neceſſary in an in- 


dictment ſhall never be conſtrued to ſupply the omiſſion * 


of thoſe which are abſolutely neceſſary. 


The very offence of treaſon is, - becauſe it is commit» | 


ted againſt his allegiance, the other words are but an ag- ed by this ac, the indictment was for that teaſon quaſh+ 


the word felonioufly could ſupply agarn/i the peace. 


peace in an indictment at common law, and againft the 


form of the ſtatute, for an offence committed againſt a a 


particular ſtatute, ſhould be error, and yet an omiſſion 
of theſe words ſhould be none, | 
It is probable this might be a reaſon for making fot. 


29 Elz. by which it is enacted, that no record of at- 
tainder-of tregſen ſhall be reverſed where the party at- 


tainted is executed for the ſame offence. 6 5 
For before that ſtatute there are few precedents 
which have theſe words, and ſince the ſtatute there are 
few or none beſides this, wherein they are omitted. 
It is true, there are ſeveral indictments in the reign of 
II. 8. againſt offences for hjgh-treaſon, which were made 
ſo by ſome new ſtatutes in thoſe days; as denying his 


ſupremacy, "&c. in which indictments theſe words were 


omitted, but the reaſon was, becauſe they were new 
treaſons, created by particular acts of parliament, and 
4 is probable that the proceedings in thoſe caſes begat 

is error. e | 5G, . 


And for thefe reaſons, in Eaſter term 6 W.t& H. 


the judgment was reverſed, . which reverſal was after - 
wards in Hilary term, 7 WW. 3. affirmed in parliament. 
Mod. Rep. vol. 4. p. 10% 
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Trinity, 5 V. M. The King and Queen v. Clert. 
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An indiftment, that twenty perſons. being aſſembled. 
the defendant, not. being licenſed, 4 to them, 
not concluding again the form ef the Natute, was 
uaſhed, for they might be the defendant's own fami- 
y, to which the ſtatute does not extend; and it is not 
an offence at n But Dolben, Juſtice, dif- 
ſered | Hide Salt. vol. 1. p. 370. a 
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n the removal of an indiZtment,the defendant enters. | 


: 


nto a recogizance to tr it; zes this: is not forfeited 


unleſs the proſecutor gives rules; and fo if one gives a i 


recognizance to profecute' 2 writ of error with effect. 


4 = 10 * 5 \ $ > | N 
the defendant muit gives rules, aud nonſuit the plaln⸗ 
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ravation of the offence, and the omiſſion of that clauſe | 77 /, | t. 
— no more be ſupplied by the adverb traiterouſſy than | ed. Vide Med. Rep. vol. 4. p. N 


u, 61708 M. The Ring v. Wants 


It would be very ſtrange if the omiſſion of again/? the 


2 


* - 


dictment. 
Ne 


town of Toll via. I haue 
that tos ſhall not pay for 


— 


* 


i : * 
. . 


Fe 
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to prejudice the market of ooh ane e and hinder the 

ot 4 
andi 8 
pay? the court quaſhed it, and ſaid, the Recorder of 
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| tif, or there is no forfeiture: Vids ho ol. 1. page 
370. 4 7 5 a ; 7 * ; 24 ; "oy . i et 92 . 7 


ment again/t the town, 
0 and they are fools that - 


the town ought to be fined for it. Vide Salt. vol. 1. 


Trinity, . . The King and Queen v. Whitt- 


The court. was moved to quaſh. two indictments, 
which were, that whereas an order was made, that the 


pariſhioners--ſhould receive | a baſtard-child z they in 
cohtempt , refuſed to receive it. And becauſe it was 
not poſitively ſaid, that it was ordered they ſhould re- 
ceive it, but only by recital with a that whereas, the 


indictmentt were quaſhed: Vide Salk. vol. t. p. 371, 


Hilary, 6 W. & At. The King and Quven v. Bugs. 


The 7 was indicted before „ 22 of 
peace in their ſeſſions, on flat, 2& 3 P. & M. c. 11. 
he being a cloth-worker,: and not living in a city, 
borough, or town corporate, and yet keeping in his 
houſe more than ane woollen loom, by reaſon whereof 


4. 


Li 


he had forfeited 49s. per week | 

An exception was taken to this : indictment, for that 
the juſtices bad not power to take it before them; for 
they cannot by law hold cognizance of pleas on penal 
ſtatutes, without an expreſs power power given them 


by theſe acts, and here being no ſuch authority allow- 


quaſh an indictment, which 
ourteen yards of filk, *I 


"The court was moved to 
ſet forth, that 7. J. having 


deceptively told him, that a young woman had occaſion 
for it, to make her a wedding ſuit ; on which he fold 


it to her under colour of that pretence. 
Pier curiam. 


* 


| No indictment lies for this matter, for 
there was no truſt, and if there was any, an action 


lies fot it: then it was not ayerred, that the young 


woman did not marry, or that ſhe 


had not occaſion for 


it: let it be quaſhed. Vide Med. Rep. wol. 5, p. 1. 


 Michaelmas, 6 H. & M. Thi King and Nen v. 
ET Eo n nme PTE PR... 5 


An indictment was, by the jurors it is preſented, that 


the defendant erected a cottage ; and further - thi OY 
ſent that it continued againſt . or 3 


there was judgment for the King, but reverſed on a 


writ error; for there is nothing to agree with the 


the words they further preſertt, and no more. Vide Sali. 


Vol. 1. p. 371. Mod. Rahe vol, 4. p. 3. 


1 


The court was moved to quaſh a judgment on an in- 
diciment againſt a miller for takin — toll, be- 
| _ it was not faid /worn nor 0 

named. 


g 
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: 
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cannot do it, but 


arged nor the jurors 


Per curiam, It is againſt the courſe of the court-to 


; quaſh an jndictment againſt extortion or oppreſſion 3" we 
you may demur to it. Vide Med. 


* 
1 1 
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Fun, 2 W. 3. The King v. Hall, 


orm of the flatute; and 


| words they. preſent, and it is a new indictment diftin& - 
from the fir, the matter whereof is no offence at + 
common law, and againſt the form neceſſarily refers to 


*'The defendant was a conflable, and was indified, for 
tha whereas ve te fad umpire! Hall eng eb, 
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bla ein eighty Batfe crows, which Were Tulpeated to 
5 ꝛbhereai, & c. and not poſitively. Hide Salk. vol. 3. P. 188. 5 
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An inalliinent for ſcolding was quaſhed, becauſe it was 
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e clipped, and refuſed to deliver them to a juſtice of | 


-peace i this was held to be an offence, ue Cant | 
4 nd s, the fact is 10 by way of fecital that 


es, 
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not fait to be 1 the great difturbance 'of ib peace of d 
| 55" the Queen, nor of her ſubjetts, or liege-men.” Vide | 
alk, vol. 3. P. 187. „ 


The King v. Holliday. 


An indigenen was quaſhed, becsoſe it did not ſet | 
forth, that the jury Were charged, &c. ib inquire fir 
the King and the body of 'the county. Vide Salk. vel. Jo P. 


LY1.04 4.3 3 


187, n EN, . F 
Tih, 7 M. 3. "The King v. Hearpur. 


A motion was made to quaſh an indictment, which 
ſet fotth, that the defendant. being qualified to be a 
conſtable, was duly elected to ſerve that office at 
Tſington, and that he had notice of it; but did not take 
the oath. t eecute that offices 
The objection was, that the indictment ſhould ſet 


forth, that be was choſe, by one who had ſufficient au. 


thority, and that he was ſummoned before à juſtice of 
peace to take the oath; but it not appearing how he 
was choſen, and that he had notice, ' therefore the in- 
dictment ought to be quaſhed. Vide Mad. Rep. vol. 5. p. 


— 


The King v. Hemmings or Commings and Gbent. 


The defendants being over/eers ef the poor, were in- 
dicted for refuſing to accompt tor tne money by 
them received; and on à demutrer to this inditment it 
was objected, that it ſet forth they had collected divers | 
ſums af money, but did not ſay how much, and this | 
made the indifment uncertain, 
Holt, Chief Juſtice; held, that it was nectlfary th | 

ſet forth hot much money they lad received, it being 
impoſſible to charge them with every particular fam 
and the indiciment is for refufing to come to an Atcempt: 
but ia more material objection was, that the indiment 


to that it was held, that | 


dey toitheip own uſe; but lat it was held, 
the cheat of. one is the cheat of the other; but laſtly, 
it on 1 my this Nee ee not lie, be- 
cauſe another remedy was provided by the ſtatute, and 
of hich court e rec. 2 Salke vol. 3. p. 187. 
Aud. p. vol. LY p. 179. 1 — 
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Micbablmas, 7W.% The King v. Sticker; 
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An indictment was for making, or eauſing to be made, 


i falſe bill of loading, in the diu,“ and though 
orging, or cauſing ta be forged; is 775 vet the 
court thought the indiélment not good in the digftindTive. 
Vide Salk. vale 1, pr 577. Mo YA p. voi. 55 þ 117. 5 


N 


| Michaelmas, 7. 3. The King b. Pet. 8 


tried in this court, the in 
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Though: the ftatute'of rech/ancy baus, that, en O. 
lawyy for reciſauch (tall not be t. 9 | 
e, 1 & MH. 
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ot be quaſhed for form 
ie fad, Jag bail ven, ' the 0 
I be reverſed for form'; which ti court allows 


The Chief Juſtice held, that of the” eber of an 
out-lawry, on an information for ſending childreg bey 
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n he ee | en 
The defendant being indicteu on flat. Mm. 2, « 4 


Tube defendant was in#ied on the ſfatute of Jaltin, 


r/t drawn, and concluded again/? the form 
flatute. The better opinion 1 pre 41 te 
ſhould ſet forth, that the deceaſed had not a weat 755 
araton. Vide Salt." bol. 3. p. 191i. Mod. Rep. val, 11. 
nd, Ribe d f. een 


inn 
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| error, 


0d the judgment was reverſed, becauſe the 17 
9 


durin g. the coptiouance of that war, hg defendant 


oit for 20. guineas, falſely, maticzoufl, and 
to aflift the King's enemies, that the boat 


Ei 


VVV 


4 


an intention to do an unlawful thing will be a fault; 
as if a man hire an houſe, with an intention to ſet up 
an. unlawful trade; if the fact itſelf does not import 
any malicious deſign, then the finding of the jury 


will cot alter the nature of it. 


If there is nothing in this ##dictorrient which ſavouth 


of an offence at common lato, there is nothing 'probi- 


bited by any ſtatute, for an intention to d an vnlaw- 
ful act is ho crime by either lx. 
In this cafe it is not fo much as fajd,” that the de: 


1 


fendant endeavoured to go beyond ſea, Without t | 


7 ” 


i Ü ̃ e 
„ e er een to commit treaſon 

' is regarded in law, and any preparation to affiſt the 

erefore an offence. at common lw. 

ur aQions, are governed, by intentions, as well 2s 

u by them z, ſo that in divers caſes the inten- 
57 ä 


tion makes the act more or leſs criminal; :whereoo the 
ent was atlrmed, and the defendant fined 109 


9 
= 
bY 
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he. 
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1s, and committed till paid N M. Rep, vol. 
29 206, p N nn a 
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1 Eaſter, 8 M. 3. Tb King v. Cranfvild.”\ 


he defendant was \indicted at the ſeſſions held for 
12 5 of Hatſield, for ſpeaking theſe words, the 
Mayor and Aldermen of Hatfield are a pact of 'as great 


Si. : 


villains as any -who rob am the hig bauay, and we uit fake 


auen thin, charter Herve found guilty of Tpeaking | 
8 . h 12 N ES, 
f 


theſe words. gary 7 © IT # 


7 00} HAS 2% a Wehe 1 
The court was moved in arreſt of judgment, and ſe- 
veral exceptions taten, g anos wa Coen 


iſt. This being tried at a ſeſſions of a particular bo- 


rough, they ſhould. haue ſhewed what authority they 
had to hold the ſeſſions being in a private place, either 


by preſcription or charter, which was omitte. 


2dly. The words are net indictable, being words of 


heat and paſſion, for which the defendant ought to be 
bound to his good behaviour, but not indicted. 


In Eaſter term 21 Car. 2. one Burford was indict- 


ed in this court for. theſe words ſpoken by him of the 


juſtices of the peace, viz. that none of the j uſtices did un- 
derſtand the flatutes of exciſe, except uch a one, and truly 


he did neither well undenſſand them, nor moſt of the par- 
liament-men who made thems | And this indictment was 


724 % It is ſaid, the jurors far our lord the King preſent, 


when it ſhould have been for the Lord the King and the 
borough aforeſaid, Vide Mod. Rep. vol. 5. p. 203. 


| Eaſter, 8 . z. The King v. Stonebouſ : 


An indictment againſt Elizabeth. Stonehouſe; for that 
ſhe intending to Meprive Henry, Bradſhaw of ſeveral 
ſums of money, did falſely, and maliciouſly accuſe him 
of felony, and of robbing her, was adjudged ill, becauſe 
it was for a fact not indictable, it not being laid by way 


of conſpiracy, ſo as to make it à public erime; and it 


being only a private wrong, the party has his remedy 


* 


by an action on the caſe. Vide Salk. vol. 3. p. 188. 


The King v. Savill. 


An indidtment was quaſhed, becauſe there was no 


caption to it. Vide Salk. vol. 3. p. 188, 
Ty. King v. Alinſen. 


The Mayor of :Newca/tle, being a juſtice of peace, 
made an order, that the company of tanners there 
ſhould admit one Young to be a freeman of that com- 
pany : the defendant Atkinſon, who was maſter of that 
company, being ſerved with this order, refuſed to 
obey it, and for this he was indicted. | 

Per curiam. It is not indictable, for it is only a non- 
Feaſance and particular wrong done to another. Vide 
Salt. vol. 3. p. 188. e 


The King v. Gorge, 


” 


able. | Vide Salk. vol. 3. p. 189. | 
Te King v. Brown. 


The juſtices made. an order, that the e e 
ould pay Stephen Paine, a taylor, 74. for work done, 


which he (the defendant) 


refuſing t cy 7. 
but it was quaſhed, for j . 


t is a mat rel | 
Fi a ly tg. ber not eh, 


% oh 


be defendant was idle 13 * 
indicted for not c 

ens — an 3 | 
undertaken to do; quaſhed, for i 
and no more in fa \ xy” 
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_ The King v. Bradford. na 
urin the pro- 
d throat, as he had fend whe 
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SI . I Michaelmas, 9 W. & A. The King v. Cook, Snatt, and 
The defendant was indifted at the ſeſſions held in te | „ | 
city of Moregſier, for keeping an open ſhop in the ſaid 
city, not being free thereof, contrary to an immemo- 
rial cuſtom there ; quaſhed, for it is not a matter indift- 


| the death of the — and the 


b 


| ed. Vide Mod. Rep. uol. 5. p. 341, . 
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On an indiatment for a riot an exception was taken, 

that the concluſion ought not to have been agaigſt the 

Vorm of the flat. it being an offence. at common law; 


yet it is good to conclude again/? the form of divers 
ſtatutes Stabbing was an oſfence at © common law; 


and therefore a man may be indicted apo 1 or the 
h 


jury find it manſlaughter generally; therefore the court 
refuſed-to quaſh the indi&ment ; but bid the Council de- 


mur, if they thought fit. Vid Mod. Rep. vol. 12. p. 99. 


; . a1 r (5 DI 4 \ A 7 AD GY 42 3 
Michaelmas, 8 W. 3. The King v. Gluff, or Clough. 


An indidtment before the commiſſioners of Oyer and 
Terminer at the Old Bailey was removed hy certioruri on 


Hat. 1& 2.P.& MA. c. 7. for ſelling haberdaſhery/wares 


contrary to the fat. on pain of forfeiture, one moiety 
to the K | | 

ſame in any of the King's Courts of Record, by'bill, 
plaint, information, or otherwiſe; the court was moved 
to quaſh it on the authority of Gregory's caſe. 6 Co. 
19. 6. and Farrington v. Keymer, 1 Co. 112. becauſe 
the general words \of thei King's Courts of Record, ex- 


tend only to thoſe of Meſiminſter. 


Per curiam. It is true, the juſtices of peace cannot 
hereby have juriſdiction, but it has been ruled fince 


Gregory's caſe, that juſtices of Oyer and Ter miner may 


by way of indi#ment, but not by way of information, 
and therefore in that reſpect it is well enough ; but 


here the ſtatute has preſcribed a particular way for 


the recovery of the forfeiture; via. by action of debt, 
information, &c, without ſaying any thing of indif- 
nent; and therefore it is a queſtion, whether this be 


indictable or not; for which reaſon let it be quaſhed 


Mi. Vide Mod. Reps val. 12. p. 104. Ibid. vol. 3. p. 149. 


Hilary, 8& 9 V. 3. The King v. Penn. 


{ 


The defendint was indicted for having ſpoken theſe 


words of Mr, Martin a juitice of peace; I did not care 


| if all the Martins had been hanged five years ago. And 


the juſtice is now turned out of commiſion. But on mo- 


tion this indictment, was  quaihed, for an imdifment 


does not lie for theſe words, and Mr. Martin ſhould 
have had recourſe to his action. Vide Raymond, vol. 1. 
p. 153. 1 5 . | j 4 . 


8 3 
* 


The defendant was indicted for concealing traitors: 


unknown, and buying clippings. He'was found puil- 


ty; brougnt a writ of error, and w, 9 for. cauſe, - 


that there was a miſerecordia inſtead of a capiatur 
entered: and for this reaſon the judgment was rever(- 


* 


; Collier Tok: 


| They were found guilty on an indictment for the fol: 
lowing crime, viz. Sir Fohn Friend and Sir William 
Perkins were convicted for. ugh treaſon in conſpiring 
efendants being preſent 
with them at the place of execution, did all of them 
lay their hands on Sit John Friend, who ſhewed no re- 
pentance for the crime for which he was about to die, 
and Cook pronounced the abſolution, to which Snatt and 
8 FH, 95 
hat they all three Jikewiſe laid their hands on Sir 
Wilkam Perkins, who was likewiſe unpenitent of his 


crime, and Collier pronounced the abſolution, and Co 


and Snatt ſaid Amen, and that they all aſſiſted in, and 


a to the — abſolution. 8 

e jury made a ſpecial concluſion in their verdi 

whether the laying Fe. the hands of three, and "7g — 

at a time pronouncing the abſolution, makes them all 

guilty of the whole matter? Adjourned, Vid: Mad, 
2 vol. 5. p. 363. ' TIES , 

: 6 8 2 , Hilary, 
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ing, the other to him that will ſue for the 


rever(-_ 
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15 The defend ant was indified for cauſing an apprentice 


to watch within the pariſh. 


- Trinity, 10 WW. 3. The King v. Robert Fielding. 


— ; f p » 


U 


3 


* ; N . | ” 4 
- 4 x 
Hilary, 10 M. 3. v. Full. 
wu i ** an 1 . * « — +43 * 
T3 3 
914 . | a. - 


MP | - . 0 . 


Sethi cl fall at in pag 6 ofthis wat, 


under the head Cami mw... 
Dear, 10 „. 3. The King v. Kitchners 
to abſent himſelf ſrom his maſter, and keeping and de- 


taining bim in that abſence. It was moved to quaſh 
it; becauſe not a thing of a public nature, being bo 


other than an action on the caſe ; the court faid it was 


a great offence, and would not quaſh it; but left the 


party to demur. Vide Mod. Rep. vol. 18. P. 19. 


Eafter, 10 W. 3. The King v. Stainfard. 


The defendant was indicted, for that he on the 19th 
of June, &c. and before, being an inhabitant of a 


town in. Derbyſbire, was ſummoned to watch with one 
B. a xonſtable, and for that he obſtinately, contemptu- 


- : - 


ouſly, and malicioufly made default. | Ki 

The following exceptions were taken to the indict- 
ment, | 8 7 
iſt, It ſays that he was an inhabitant on the igth of 
June, and before, and does not ſay that he continued 


ts be ſo. | 


7 


_ 2dly, It does not ſay, that notice was given-to him 


3dly, It ſays, that he did not watch with one B. a 
conſtable ; it ought to have been ſaid he did not watch 
at all; for poſſibly he might watch that night with 
another conſtable, 7 | 3 
The council on the other ſide argued, that this in- 
Aiciment was founded on common law, and not on the 
ſtatute of Minton. And as to the ſecond exception, it 


is ſaid he was ſummoned to watch with the conſtable, 


but does not ſay within the pariſh. Now there may be 


a place extra-parochial, where the conſtable is to watch. 


But as to the other exceptions was ſilent. 


Per curiam. You muſt demur to the indictment ; we 


will not quaſh it. Vide Mod. Rep. vol. 5. p. 393. 
Trinity, 10 W. 3. 'The King v. Savage, et al. 


The defendant and tu others were indicted on flat. 


8 9 W. 3. c. 25. for licenſing hawkers and ped- 
lars, ſelling glaſſes without licence; and the court 
was moved, that the indiéiment ſhould be quaſhed, 


becauſe it does not lie for this offence ; for it is an of- 


fence created by the ſaid ſlatute, which fatute directs a 
forfeiture for this offence, and the remedy how it ſhall 
be recovered, and beftowed ; and therefore the offence 
is not puniſhable any other way not directed by the 


ſtatute, And the court ſeemed to be of that opinion. 


Rekeby, Juſtice, obſerved, that this act was denne 
to raiſe money by the licences of hawkers and pedlars, 
c. not to prohibit haw#ing as unlawful, for it is not 


prohibited, but only enacted that there ſhall be licences 


taken out. But the court tefuſed to quaſh it. Yide 


Kaym. vol. 1, p. 3498. | | 
Trinity, 10 W. 3. The King v. Sir Henry Bond, Bart. 
page 53 of this work, 


See this caſe fully ſtated in 
under the head Addition. | 


See this caſe fully ſtated in page 53 of this w | 
n IP EO 


Trinity, 10 M. 3. The King v. Dixon, and Hollis. 


See this caſe fully ſtated in page 514 of this work 
under the bead Highway, 


Michaelmas, 10 W. 3. The King v. Beetheroft, 


An indictment for extortion was brought again an 


officer for taking money for not carrying his priſoner 


= a ſpunging houſe z the court looked on it to be ſo ill 


- 


tw * 


17 


; 


| 
- 
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not laid to be before the return of the writ ; which was 


* 


| 


ay 


On a writ gf error brought to reverſe à judgment 


\ 


under the head Apprentice. 


9 


f 


a praſtige that they would not hear a motion to quuſh th / 
it, 22 Rep. vol. da. p. 225. 


— 


Hilam, 11 . 3, The King v. Pheaſant. Error, : 


attainder, on an indietment for à rape, ſeveral err . 
were aſſigned, and overuled. A thers Was 8 
following. br, that it was not ſaid in the caption 
then an there favorn, and it may be, that they wer 
[worn at an alehouſe, and not for the ſaid purpoſe. 
c. And for this 1 Vent. 16. 2 Keb. ö. 1. , 
26, 2 Keb. 583. were cited. But the coutt'inclined ta 
diſallo the exception, becauſe it would reverſe an inf... 
nite. number of attainders, and judgments on mdifment; 

Holt, Chief Juſtice, ſuid, chat in Covintry,” Linealy 
&c. the gran jury were ſworn at the felon from 
whence they came to the affizes, and they inſiſted that 
they were not accuſtomed to be ſworn there again: / 
but he held it to be an ill practice, and always for his 
part cauſed them to be fworn again at the affizes, 

And this exception being moved, the court refuſed to 


 Bafter, 11 .. 3. The King , Pix, | 
See this caſe fully ſtated in page 87 of this work 


N 


Michaelmas, 11 W 3. The King v. Haſtiu. 


Exception was taken to an indiftment. for a reſcon. 
iſt, Becauſe it was ſaid, that it was wo, 
conſent of the ſheriff, but it might be by the conſent 
of the bailiff or plaintiff; but not allowed,  _ © 
2dly, Exception was taken, becadſe the arreſt was 


allowed — | . 2 N | 

Holt, Chief Juſtice, on this occaſion ſaid; that a 
common fine for a reſcous was four nobles; G 
Juſtice, ſaid, that in the common pleas they would hae 
the original action tried on a feigned iſſue, before the 
would let the action for a reſcous go on. Fide þ 


Rep. vol. 12. p. 323. 
See this caſe fully ſtated in 8 3 
under the head ponder . 8 9 this works 
The defendant was indi&ed for not receiving one 


taken ill with the nall pox, and it d, þ 
Mod. Rep. vol. 17 . A b W 2 * 


Hilary, 12 W. 3. The King v. Ferrer, 


A preſentment at a court-leet for erecting of a cott . 
Sc. contrary to fat. 31 Eliz. c. 7, pe ng at 


this court by certiorari, the following exceptions were 
taken toit; . + e X | 


| 


4 * 


iſt, That they did not lay four acres of land to it 
cording tothe ſtatute for meaſuring lands, and not alter 
ordinance, whereas it was not a ſtatute, but 'an ordi- 
nance only. And forth is was cited, Cro. Fac; 603, but 
* 8 over- ruled this exception, and held that it 8 
a2dly. That the caption was at à court of view 
frank-pledge with-a court baron, and fo it did A w_ | 
at which of them it was made, and one of chem nat 
having authority to take ſuch preſentment, therefore it 
is ill. And for this it was compared to the caſe of Yal- 
conbridge, Stile 228, where the caption of an indictment 
was before juſtices of aſſize, goal · delivery, and Oer and 
Terminer; and becauſe it was not ſhewn by virtue 
which commiſſion in particular it was taken, it was 
goed. And a cafe was cited, The King v. Ayers, * 
0b. 139. where a preſentment in ſuch form wasqualbed: 
4 at, Chief Juſtice. Where there are ſeveral com- 
miſſions, each of which has authority to praceed in a 
matter, and their manner of proceeding is different; 
the indictment ought to ſhey before which of 


* 


was taken; But here otte of the courts only bas juriſ- 
ghergfare though they ware 
thole who 


: tion in the matter, and: 
f a held cer, it muſt be taken before fe who 
had authority to proceed in ite." I he Words hete are, 
with a court baren. which do not imply that the preſent- 
ment was made at the caurt baren, but ooly that both 
courts were held together If it nd been at the court 
baron, the objection had been ftrongers. 400 

Gould, Juſtice, ſaid, that the caſe of Ayers was ſo 
ruled for this reaſon, viz. becaufe'it was not preſent- 
able at. the: det, it not being a public nuiſance, 
nor at the court baron, becaule it was a. private right. 

3d'y. That the Anno Domini was in Engi/h figures. 
But becauſe the year of the ag was in Wards, os 
length, it was held certain enough, and that the year of: 
our Lord was only Ar And therefore the mo- 

tion was denied. Hite Rayms vol. 1. p. 638. 
0 | | 2 ” 1 £44 1 n tut THAN; r 5 

The defendant was indileled by the name of Elizabeth 
Newman, alias Judith Hancock, for keeping a bawdy 
houſe. The court was moved to quaſh it; becauſe a 


woman cannot have two Chriſtian. names ; for which | 


fault in a caſe in Ney the return of a re/cous was quaſh- 
ed; and for this reaſon the indidiment here was quaſh- 
ed. Vide Raymond, vol. 1. p. 6 \ 


Eaſter, 1a V. 3. The Ning v. Bel. 


The defendant was bound by recognizance to ap- 
ear here, for printing a ſeditious libel concerning the 
| 2a colony at Darien, and it appearing that an in- 
didment had been found againſt him at the Old Bailey, 
which he had traverſed, and was to anſwer there, his 


attendance was diſcharged. . Jide Adod. Reps vole _—_ 


7.305. ee 
Trinity, 12 . 3. The King v. Harris. 5 VI 


An order of ſeſſions for ſupprefling a cottage on flat. 
El. c. 7. was quaſhed ; for that cottages are not to be 
7 ppreſſed by indietment.  Fide Mod. Rep. vol. 12, p. 
Trinity, 12 W.3. The King v. Selinger. 
The defendant was indicted for lying with another 


man's wife, and the court was moved to qualh it as a | 


matter not indictuble. 5 
Per curiam. We will not quaſh an indidtment for a 

matter of this nature on motion; but demur if you 

will. Vide Mod, Rep. vols I2, P. 413. N : 


Pini, v2 N. 3. The King v. Walden. 


The defendant was indian, for that being before a 
juſtice of peace, for a matter, as it did appear conu- 
ſable by him, he contemptuouſly, Cc. ſpoke theſe words; 
your worſhip ſpeaks to me here, but 
another place; and it was quaſh 
Mod. vol. 12. P. 414. - 


Trinity, 12 W. 3. The King v. Brown or Browne. 


The caption of an indictment was, it is pr ented that 
the ſeveral indifiments to this 2 annexed are true 
bills; it was objeed, 1ſt. That if there be Zwenty 


on motion. Vid 


indictments, one-half true, the other falſe, it is within 


this finding: but the court held otherwiſe : the words 
ſeveral ind: ments import all the ſeveral indiZFments.. 
Second objection. T hat they were not indiftments till 
they were found; till then they were only bills; and 
376. Raym. vol. 1. p. 59s | +" 


Summer Affen, 12 W. 3. The King v. Goat, 
An indictment for forgery at common law, though it is 

not ſhewn, that the party Is prejudiced is good; other- 

wiſe, in an action of forger des fait: therefore where 


dare not do it in 


the indictment was for forgery of a ſurrender of the 


* 
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Z » 6 "x . $6.) J 5 
| * | 4 
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| 1 
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| 


dad cattle, Cc. and it was 


in the county of MH.) be app 


ſo it was adjud 


Tue court was moved to quaſh an 


Fac. 1. c. 13. the offender fr feits treble 


| ;_ on7 


= 
4 


lands 


lands h Bo and n was dot Pri in the baku 
har F"8./hod anylands, 
"Mor; Chief Juſtice, on u motion in arreſt of judg- 


ment, held it geod, and judgment was given againſt 
the defendant, | 
in ehen munen n.,. 


N | a #7 "7 7 1 | r | i „ ö 5 
, © Mithaelmas, 12 M. 3. The King v. Purſey, 


An fndienment was filed in Euffer term, to I. 31 for 
that F. uſing the trade of buying and felling cattle at 
B. in the county of A. and did buy and expoſe to ſale 
8 d e for imcertainty. 

Per curiam. If it be underſtood that the yu of 
buying und felling was ar B. in the county of M. there 
is no benur where the 7 to ſale was; and if (B. 
| ied to The place of ſale, 

there is no place laid where the uſing the trade was; 
ſo either Way it w 
Vide Molli Rep. voll 18. p. 435, 


An indidtment found againſt the defendants for a riot 
was removed into this court, and on not guilty pleaded, 
was tried at the aſſizes, and a verdict given forthe King. 
And now a motion was made in arre/# of 2 
and. many exceptions were taken and over- ruled: but 
the dne on which the defendant principally relied was, 
that there was an omiſſion of /worn and c | 


on the other fide, that there is a great difference be- 
tween a record made up for ni prius, which is always 
made briefly, and an indidmeni removed with an in- 


tent to be quaſhed; that the words: on their oath 
opply the omiſſion of ſworn and charged. T. Jones 180. 
2 Keb. 


59. The King v. Ambler. And this term Holt, 


| Chief Juſtice, ſaid, that the whole court were of opi- 


nion, that it was good without tt 


| Hilary, 13 V. 3. | The King v. 


| On an indictment for perjury : the defendant en- 
tered into a recognizance to try it, and was deſirous to 
carry it down to trial, but the proſecutor entered a nn 


Per curiam. It was an ancient but illegal practice, 
that if an indictment had lain fill for a long time, to 
enter a non proſe on it; but that ought not to be with- 
out leave of the Attorney 
22 of the proſecutor; for it would be of intoler- 
able miſchief, 


the words ſworn and 


. + 


proſecutor to make an end of the 


to get a bill for an infamoys crime found of record 


againſt a perſon, and by ſuch entry of a non pref. de- 


* 
> 


| _ him of the means of clearing himſelf by trial. 
or 


theſe reaſons, the court ſet it aſide; and if the in- 
dictmmt be vicious, an acquittal in it will be no 
a new one. Vide M, 6 Rep. vol. 12. p. 647. 
Hilary, 13 W.3. The King v« CUH - 


The defendant was indicted for buying Halen good, 


knowing them to be ſtolen; and on not guiliy pleaded, 
he was convicted; and it was moved in atreſt of judg- 
ment, that by the ſtatute the buyer is made an acceſſary 


to the felony, for which be ought to be andicted, and not 
for a miſdemeanor or treſpaſs, as he was in this caſe, and 
Halt, Chief Juice. At common law this offence was 
more than a treſbaſes it was evidence of bis being 
ter 


an aàcceſſary the fact was done. Vid. Sali. 


3 Bafter, 13 W. 3. Auonymont. 9 7 5 


25 


; \ t N 
q s 2 "> * * 8 
: 


arren, and hunting aud killing 
he exception was, that by fat. 3. 
damages 


entering into a 
s and 


being an attorney, that he ſhould Rand - 


it will be impoſſible ro make it good. 


i n ged in the 
caption. To which it was anſwered by the council 


neral, not even at the 


that it ſhould be at the diſcretion of the 
King's fuit, and alſo 


bar to 


coſts, 
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coſts, half a year's impriſonment, and is to find ſecurity! | | 


for his good behaviour for ſeven years,; and the in- 


diciment not concluding againſi ibe form of, the flatute, | 


the puniſhment of the far: cannot be infſicted z and if 
the def ndant be fined on this indiftment,, he may be 
notwithſtanding again puniſhed according to the. Hate; 
and ſo twice for the ſame oſfence: but not allowed for if a 
man hag tos remedies, the one by act of paxlizment, and 
the other by common law, and takes one of them, he 


thereby determines his cleQion,'': Vide Mod. Rep. vol. 


- 7 - 
12. 5. 446. 1 0 . 5 1 we N 243 of 5 24itu * 2 : 
7 : f ; . : : $ : 4 15 7 : ” 7 Ci 
Abt 37 YEE eier ene 992 9105 1 „ 
Abr 2 | | : | 1 8 . 
Eater, 13 W. z. Dhe Ning v. Pifo. 
. ; p 5 4 . 8 1 
„ pr 473, WCC I | 21 7 


Jo Fit 43” 3 FM 25" 3 13H1L » IR 3% 
The defendant was convicted on an indictment ſor a 
miſdemeanor, in attempting forcibly to carry away 
one Mrs. Heſcot, a woman of great fortune, 
Holt, Chief Juſtice, Sure this concerns all the peo- 


ple in England that would diſpoſe of their children 


well; and he was fined 200 merks,. and the Lady's 


' maid who was privy to the contrivance, was fined 20 


merks, and to go to all the courts with a paper on 


her back; with her offefice wrote therebn in large cha- 


racters. Vide Mod: Repel. 1% b. fi 

* 1 0 | unge ; 1402 & £302 ty” $9064 Þ 4 

>, Eofter, 13 W. 3. The King v. Orbevills |. 
The defendant was indied for ſraudulently, unlaw- 
fully, and for wicked gain to himſelf, procuring ano- 
ther to Jay money on ſuch a match, and though the 
indiftment had many apparent faults in it, yet being a 
cheat, the court would not quaſh it on motion. Vide 
Mod. Rep. vol. 12. p. 499. de e ee 


; Eaſter, 13 . 47 The King 1 4 


. . MN 2 mes Debt gt: 4 
An indiftment for a riot, concluded contrary to the 
om of the ſtatute ; and the exception made to it was, 
that a riot was a common law oftence, independant, ot 
any ſtatute, therefore the concluſion was ill. 


Holt, Chief Juſtice. Though it be not made an of- 


fence by any ſtatute, yet divers ſtatutes are di- 


rective of the manner of puniſhing- it, and that is rea- 


ſon enough to make the concluſion good. As on the 


flatute , of ſtabbing, the thing was felony before; but 
clergy is 54. by the ſtatute, and yet an ind/&ment for 
that ſort of telony does conclude contrary to the form of the 
/latute, though the ſtatute does not make the offence, 
for it was felony before; on the other hand, an indict- 
ment would be well without concluding on the ſtatute 
in that caſe; ſo both ways are good. So in caſe of 


yup A you may conclude an indictment contrary to the. | 


form of the ſlatute, or divers ſtatutes, or take no notice of 
any ſtatute at all; for wherever there was any offence at 
common law, and a ſtatute makes a further proviſion of 
penalty, an indictment for that offence may conclude 
contrary to the form of the ſtatute, or leave it out at elec- 


tion. Another exception was, that it was not ſaid in 


the caption that the jury were ſworn and charged then 


aad there, but no heed was taken to it. And he furs. 


ther obſerved, that it was not uſual to quaſh indieiments 
for a A ny riot, or any other public offence on 


motion; but in caſe of petit riots, on a conteſt of right of 


common, it had been often done. Vide Mod. Rep. vol. 
12. p. 502. N 8 I f * 


© Eafter, 13 N. 3. The King v. Sir Polycarp Mhurton 
Wl ee Wh a, 113 its DAE ks 


An indictiment was for a riot; but the cauſe of the 
riot was the right of a private river. 
Holt, Chief Juſtice. If a river runs contiguouſly be- 
tween the land of two perſons, each of them is owner 
of that part of the river which is next his land, of com- 
mon right; and may let it to the other, or to a ſtranger. 
1 If one ſees his neighbour erecting a thing which 
be a nuiſance, he cannot abate it till it becomes an 
actual nuiſance, ſo the mat im that prevention is better 


than a cute, bolds not in this caſe. 3zdly. If one has a 


river; and for want of ſeeuring it the neighbouring land 
is over. flowed, he is #nd:able for it. 4thly. Unlawful 
aſſemblies, riots, and routs, ate three different offences. 
Hide Mad, Rep. vol. 12. p. 1100ĩlCi 
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66/24 aotiyrifr:bafky, onpulyty 
Alana, 1 M. . The King va Marks 
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The court Was moye to quaſh an inditment for. 
the unlawful taking to arce and arms, ten pounds in 


money of J. S. iſt, 2 an action lies. 20ly, Be. 


ee Ie ought to have een ſhewn, how many ounces 
theſe ter pounds contal; ied, and therefore it Was uncer- 


Prat ys SOIL / + Ga. SI. „ 1100 i 2 
tain; but not allowed, becauſe. the court knows well 


enough how much money. makes a pou ng, and it is 
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Michaelmas, 13 W. z. Anonymouf. NE 


In an action on the ca for, money received to the 
plaintiff's uſe, it appeared on evidence, that the defen- 
dant had ñnditted the platnitiff for regtating wool; and 
after compounded the matter with him fora ſum of 
money, tot which money the action was now brought 


by ſthe plaintiff mi uss 


Holt, Chief Juſtice, was ſo angry with the parties 
for compbunding an indictment of a publie nature, that 
he had the plaintiff non- ſuited, and fined the deſen- 
dant; but he ſaid if it was an zndictment for a private 


wrong they might do it. Vide Mod. Rap. Uh 12. p. 
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; The defendant was indicted at the ſeſſions, for wri- 
ting a ſcandaJous, letter to one Mellith concerning a 


young woman, whom he intended to marry; Upon 


not guilty pleaded, he was found guilty, and after= 
wards; he; brought a writ of error, and the error aſſign- 
ed was, that this was a. private letter, for which he 
was not puniſhable by way of indidiment; or if an in- 
dictment would lie, yet not before the juſtices of peace 
ee e ee 
Per curiam. This is an offence; and indittable be- 
fore the juſtices in ſeſſions, becauſe it tends to the 
breach of the peace. Vids Salk. vol. 3. p. 194. 


4 218 : % Anonymous. Tre Fs Ec. 

 Adjudged, That where a perſon came to a ſemftreſſ*s 
ſhop, and aſked her to ſhew him ſome linen; Which ſhe 
did, and delivered it into his hands, and then he run 
away with it, that this is 7e/ony; for though the goods 
were delivered by the owner, yet they were never out 
of her poſſeſſion, becauſe though the contract might be 
begun, by aſking and telling the price, yet it was not 
perfected, and the ſubſequent act of his running away 
doth plainly ſhew his intention to take the goods fe- 
loniouſly before the property was altered; for which 


: 


he was indicted, convicted, and execute. 
10 58 where a man, who had no manner of title to 
a houſe, brought an ejectment, and procured an &f- 
fidavit to be filed of the delivery of the declaration to 
the tenant in poſſeſſion, and for want of appearing and 
pleading, got judgment at his own ſuit, and then ſue 


YY 


out an habere facias enen. and got a warrant from 


the High Bailiff of Meſiminſter, ditected to one of his 
bailiffs, who, 40 the plaintiff himſelf turned the de- 


fendant out of poſſeſſion, and ſeiſed all the goods, 


converted them to bis own uſe; this Was adjudged fr 
lony, for which he was indicted, convicted and.execut 
for he made uſe of the proceſs of the law, with a felo- 


nious purpoſe. Vide Salk. vol. 3. p. 19. 
f Hilary, 


: 
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Hilary. 1 Ann» The Queen v. Kings n . 
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' Tonnvidicnais-for begin been bg en Laser mad, | 


demurred to here, the folſowing erceptions were taken: 
iſt. To the caption, there being no verb to the nomi- 
native qui triat. jurat. & onerat. exiſtentes; and ſo it was 
ſaid to eineaſen s end are rg es 10% 
2dly. It was excepted; that the crime charged was 
the forging falſoly, whereas it could be no crime if it 
was not truly forget. ian h 
zdly. If it were a forgery it could not be a writing 
obligatory, for à forged deed is not obligatory; there- 
fore it ſhould be for forging a certain writing, purport- 
ing to be a writing obligatorxg. ph: 
4thly. That a forgery to the prejudice of nobody 
cannot be'a crime, and the pretended bond could 
not be any body's prejudice 5 ſor it was a bond to 
the ſheriff of London for the appearance of a perſon un- 
der an arreſt on the day of the purification in eight days, and 
there is no ſuch day, and therefore the bond is not ac- 
cording to the ſtatute, therefore void; and by conſe- 
quence the forgery no crime, becauſe no prejudice to 
any. 2 5. l e 
5 But it was reſolved by the court, iſt. That this in- 
dictment is to be confſidered'as if it were an indictment for 
high-treaſon ; and if it were ſuch, it would be good 
notwithſtanding the caption, for that was no uncertain- 
ty in the charge. | e 15 | 
Holt, Chief Juſtice, Worſe Latin than this may be 
ſeen in many writs, as in the writ of adjournment, which 
runs thus: Rex juſticiar. ſuis ad placitas coram nobis, &c. 
And as to the ſecond, the words falſely made are as 
much as to ſay, that he being a falſe and malicious 
man, did forge ; and not that the forgery was a true 
forgery, but the thing forged was not'true, but falſe, | 
And to the third, that it could not be obligatory if it 
was forged it is not in truth and reality binding, but'in 
ſhew and appearance it is; and that is enough; ſo it 
is an obligation, though a falſe one. e ee 
To the fourth-it was held, that the eight days may 
be well underſtood for the eighth of the, Cc. Beſides, 
theſe bonds are not merely void by the ſtat. but only 


ter, and not non 2 fuctum; and you may ſay, that a 
forged bond binds nobody, (as in truth it does not) 
and infer from thence it is no crime to forge. And the 
Queen had judgment, and the defendant ſtood in the 
pillory. Hide Mode Rep. vol. 7. p. 1506. 


Hilary, 1 dun. The Quien v. Mhiſuir. 


On a conviction before a juſtice of peace, on fat. 3 
4 M. & A. c. 10. ſetting forth, that the deſendant was 
unlawfully and unjuſtly aſſiſtant to one Ra, in kil- 
ling fve deer, by perſuading him the ſaid Ro/f to hunt 
and kill the ſame, by lending him a dog to hunt and 
kill chem, and à horſe to bring them away again the 
form of the flatute. FV 

The queſtion for the opinion of the court was, 

Whether the defendant was an aider and abettor 
therein, within the intent and meaning of the atute, 
and if the words aiding and abetiing were not in the 
ſtatute, whether the defendant would not be à princi- 


The judges gave their opinions at large on this 
point, and after the matter had been ſolemnly argued, 
it was adjudged by Powell, Powys, and Gould, Juſtices, 
againſt the opinion of Holt, Chief Juftice, that the 
defendant was guilty within the meaning of che ſta- 
tute; and judgment was entered againſt the defen- 
dant agreeable to their opinion. Vide Mod. Rep. vol. 
11. p. 25. 28 = & OC PITTS v HIT ES) 


ey 89 $44 ; " * 2 
1 0 — — es N 12 'S | ; 4 4 
* Tue # & * Y a fe 7 5 Fn 5 ** 7 +. a < „ { 5 . * 8 4 * 
5 8 + 5 
12 4 . > P * * A 4 
Eaſter, 1 Ann. 1 The Queen Vs Clerks — 4 XR v1} 
. * 0 5 + J 4 
5 4 


| See this caſe fully ſtated in page 289 of this 
under the head Goronek. 8 75 TR | es mon, 
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8 Hol Chief Juſtice. It is a matter indictable to bury 
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a man who dies of a violent death before the coroncr's 
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under the head Evidence, Wn 


. cluded againſt. the 
Queen, the entry being in King William's time, and 
| the derainer in the Queen's time. 
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An indifiment being found againſt the defendant for 


having entertained idle aud vagrant perſons in his 


| houſe, knowing them to be ſuch, was removed into 


this court by certiorari. And on demurrer, judgment 


was given. for the defendant, and his recognizance dii- 
charged. iſt, Becauſe it was not ſaid t Vas. 
grants at the time of their being . entertained. by the 


ey were va- 


defendant. adly, Becauſe the entertainment of them, 
iz, the giving them meat, drink, and lodging, is not 


any offence within at. 39 Eliz. cap. 4. Tide Raym. 
vol. 2. p. 790, | MER * 


Trinity, 1 Anne The Dreeen ben v. 7. emplemant. . 
dee this caſe fully ſtated in page 449 ol this work, 


c Trimty, 1 Ann. Anonymous. WS 0 
Holt, Chief Juſtice, held, it ſhould be a rule for the 


* 


future, that on removing. of indiéimenis into this coutt b 

certiorari, that they would not hear a motion in nk 

| of judgment. till the defendant had appeared. Vide 
Med. Rep. ual. 7. Pp. 39s 3 . oh, Fg 3 
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1777 


See this caſe fully ſtated in page 115 of this work, 
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voidable; and therefore you muſt plead the ſpecial mat- 


\, » Michaelmas, 1 Am Taylor v. Griffiths": + 
| 1 303 15h fi 

An indiftment for a forcible entry and detainer, con- 
eace of the late King and preſent 


Holt, Onief Juſtice Ihe concluſion is very impro- 


per, bat there are too many that way to reverſe them 
all. But this was quaſhed on the objection zk Tag 

not appear what eſtate the party had, whether freehold,” 
for years, or at will, and ſo the court could Yor tell 
what execution to award; but if the eſtate were ſet 


out, perhaps the poſſeſſion ſhould be reſtored to one, 


and the freehold to another; ang here beſides it was 
not ſaid, that there was a diſſeiſin of him that had the 
| freehold, and fo it was quaſhed. Vide Mod. Rep. val. 
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Michdelmas, 1 Aun. The ©, e 
| , % Queen v. Swanſon, Bapnton, 
3 4% 88189 Hartley, and Spur, a6 Wy 15 7 73 4 
The defendants were indied on fat. 3 H. 7. againſt 
ſtealing of women, We. And on Evidence the raft n. 
peared to be thus: | Bayntok Feen A country lady, 
though jn truth a woman of the town, took a lodgin 77 
' 


— 44 


in tye houſe where "Mrs. "Platſant Narblins lodge 


and after ſometime introduced the faid Swanſon in- 


to the houſe as her brother, " where he frequently 


had the converſation of the ſaid Rawlins, in the mean 


time Mrs. Baynton uſed to magnify ber pretend- 


ſaid Rawlins had tikewiſe' declared het liking of him. 
and wiſhed de would marry her. But to get 1 


without any of her friends, Baynton deluded her aunt 


ed brother's merit and "goodneſs, inſomuch that the 


and her, to go with het tb church, and againſt the time 
| got bailiffs do take out 2 writ againſt Kaul and ber 
| aunt, and ſo way-layed, and arreſted them, and con- 
| veyed them from Fefimin/er, where they lived; to the 
| Gave Fever in 5 ane; and there ſeparated the 
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1 aunt and her, and carried her to Holborn, to the Vine | fer a certain leet, the officer cannot ſell the diſtreſs of 


| Tavern, where Swanſon came as her bail, and there | common right, without a cuſtom : ſo for a diſtreſs in a 
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conſtrued the moſt eife 
diſtringas in a court-leet for a fine, as in caſe of a nui- 


for che court delivered it to the jury for law 3 that 


though the ſaid Ratolins had a fancy for the man, yet 


becauſe ſhe was not privy to the contrivance of coming 


out to him, and knew not before hand, or conſented 


ſo to come to him, and being married while ſhe conti- 
nued under that reſtraint and violence, thougb perhaps 
ſhe conſented to the marriage, yet the ſaid fact was a 
crime within the ſtatute, for here was a forceable tak- 
ing, and her ſubfequent conſent while under” the re- 
ſtraint could'not be looked on but an effect of the conti- 
nuing force; and that though Stanſen had known no- 


thing of the firſt force, yet he knowing her to be un- 


der it, made him approve of the firſt force, and ſo par- 
take of it, as to be guilty, On this -ftatute aiders 
and affiſters are principals. ' Vide Mod. Rep. vol. 7. p. 
101. 5 RN | e een "EY 35 f 


Michaelmas,, 1 Ann. The Queen v. Lilhj. 


On an indictmem for an aſſault and battery, and taking 
out of the cuſtody of A. and B. ſeveral goods mention- 
ed in the indictment, which goods one J. G. ſerjeant 
at Mace to A. and B. then ſheriffs of London, by vir- 
tue of a warrant to them duly made in that behalf, 
then had and taken in due form of law, by reaſon 
whereof they had the goods in cuſtody. 
The following erceptions were taken to the indict- 
ment : e FO FIG OR ts 

iſt, It is not laid that the property of the goods 

was in any body. \ n 

2dly, It is not ſaid that there was any judgment or 
execution thereon; and for theſe exceptions the indict- 


ment was quaſhed. Vile Mod. Rep. vol 7+ P. 63. 


Michaelmas, 1 Ann. The Queen v. Sir Fobn Bucknell, 


See this caſe fully ſtated in page .514 of this work, 
under the head Highways. | 


* 


Micbaelmas, 1 Ann. The Queen v. Buckriage. 


The defendant was indidted, for that he was a com- 
mon drunkard, and a common profane ſwearer, and a diſ- 
turber,of the peace, and a frequenter of tipling houſes ; 
and the indictment was 2. 19 becauſe. the .charge 
was too general and looſe. Vide Mod. Rep. vol. 7. 
Po 52. | | e 


Micbaclmas, 1 Ann. The King v. Speed. 


k N 1 5 * & ts | * 6 175 4 o x $3 
On a conviction affirmed in this court, a l/evars fac. 


was awarded to the ſheriff, to levy the penalty: the 


ſheriff ſeiſed the goods and ſold them. And this com- 
ing before the court, they held, © 
1ſt, That this court muſt award execution; for the 
record here cannot be removed or ſent back to the juſ- 
tices; and as the court have a power to affirm the con- 


viction, the court in neceſſary conſequence have power 


i erecution, , bh ERS. 
2dly. This execution cannot be awarded to the con- 
ſtable, as it would, if the record had been before the 


juſtices; but it muſt be awarded to the ſheri ff 8 0 


is the officer of the court, and the court can take 
ge A c nm 
zadly. It may be that the levari facias might impower 
the ſheriff to ſel] the goods. The words of the act are, 


that the offender ſhall forfeit 40 J. to be levied by way 


” 1 


of difireſs ; and in ſuch caſe the diſtreſs ſhall not be 


deemed to be a diſtreſs taken as a pledge, but a diſtreſs 
to ſell; for the pus being concerned, it ſhall be 


ance, where the public is concerned, the officer may 
ſell of common right: but on a di/iringas in a court-leet 
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effectual levy. by diſtreſs. Thus on 

aldevy by diſtr  QUS ON from 3 B. owe 
| ceive the ſaid money; and receiving the money tuen 
in truib C. never ſent him. . OO BAY Kei 
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and on another day, for ſaying to him, 
and a raſcal ; and on a demurrer to this indiciment it was 
| inſiſted for the defendant, that theſe words do not ap- 
pear to be ſpoken of the Heaps in the execution of his 


| vole 2. p. 1029. Mod. Rep. vol. G. p. 1 24. — x” 


= . IR married her, ſhe continuing under the arreſt, Baynton | court-baron, he cannot ſell without cuſtom 3" but in caſe 
bl telling her, that if ſhe did not marry him ſhe muſt go to |. of the ſewers, the officer has a power to ſell the goods, 
- Newgate; and Swanſon and» Baynton were found guilty; | Vide Salk. vol. i. p. 379. Mod. Rep. vol. 18. p. 328. 


1  Michaelmas, 1 Ann. The Queen v. Parker, 
a S n Da N * | 


An i=dictment was brought, to which the ge 


demurred; and on motion, the Queen bad /ax days.to 


plead peremptorily, or join in demurrer'z/ and within 


the ſix days their clerk. in court died: and now, after 


three terms they applied to the court, Which told them, 


if they had come in any reaſonable time they would 
reheve Eh] ] 9545 e 358 er. 

Per curiam. A non prof. ought not to be entered on an 
indictment, but on motion in court, and leave thereby 
obtained. Vide Mod. Rep. vol. 7. p. 86. 175 "Dre. am 
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Michaelmas, 1 Ann. ' The Queen v. Smitbz. 
ö a de : ” 34 x KA, 


The defendant's council took exception to a convie-. 
tion of deer-/tealing, where the fact was laid to be dong 
in a foreſt gf for keeping deer, and that the deſen- 


dant killed a deer without the conſent of the keeper; 
and inſiſted, that the word »/id might be meant of a 
long time before, and there might be the conſent of 


the ranger. But not alluwed; for the leave of the ran- 
ger is the leave of the keeper, and the word %, ſpeaks 
the preſent time as well as time paſt. Jide Salk. vol 1. 
p. 378. N ee i RT EE. 


Hilary, 2 Ann. The Queen v. Langhy,"* 
The deſendant was indicted for ſaying to the Mayor 


of Saliſbury: You Mr. Mayor, I care not a fart for you; 
on are a rogue 


office, and therefore this indicment would not lie; he 
cannot be impriſoned for ſuch words, neither can he 
be indicted. „ x FE TE . 1 
Halt, Chief Juſtice, Theſe words are not endiftable, 
becauſe it does not appear that the Mayor was in the 


execution of his office, nor that he was a patent officer 
for it would have altered the caſe, if it had appeam 


that he was a ju/tice of peace by commiſſion from the 
Queen, for then he would have been indictable, becauſe 


| the words would have been an aſperſion on the Queen, 


and on the government in general by whom be was 
employed; but here it does not appear he was ajuſtice 
ok peace, or if he was, it does not appear that he was 
ſo by commiſſion or appointment of the Queen; but of 
the corporation; it is true, if theſe words had been 
. written, as they were 1 of the Mayor, an indift- 
ment would have laid, for there are many caſes which 
prove, that the ſame words, when written, are action- 


able, which ate not ſo when ſpoken. 


Per curiam. Words which directly tend to the breach 
of the peace are indictable, as where one man challenges 
another to fight, and the commiſſion of Oyer and Ter- 
miner, for retailing of wards, is to be underſtood of 
words againſt the government, or which amount to 
ſcandalum magnatum, &c. But for theſe little offences 
againſt gaad manners, the law has made a proviſion, 

and that is by requiring ſurety of ibe peace, or «for 


| good.bebdvizur, and by committing the offender, if he 


refuſe to find ſuch ſureties; or if he ſpeak ſuch words 
in court, they may proceed in a ſummary. way againſt 

him, by fining him for a contempt of the court, and 

by committing him till he has paid the fine. The 
caſes cited to the contrary were, 1 Cre 503. 2 Bull. 
139. 3 Mod. 139. Pide Salk. vol. 3. pr 190. 
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A. was indicted for e coming to B. as ſent 
money, to call for and e- 


Pier 


3 curiam. If he had come with a falſe token, it 
. criminal, and therefore indictable; but the 
queſtion is, whether this be ſuch a cheat as is indictable ? 


As playing with falſe dice, for that is ſuch a cheat as a 


erſon of an ordinary capacity canyot diicover; but 
this is an indictment to puniſh one man becauſe another 


is a ſool: let it be ſtayed. Fide' Mod. Reps vol. 6, p. tos, | | 
Lenk oe Hilary, 2 Ann, The Queen v. AA 
An jndiłtment ran, for that at ſ uch aday and place the 


3 Ann. in this court, which was an indictment of the 
the ſame nature; the judgment was alſo arreſted for 
the ſame reaſons. Vide Salt. vol. 1. p. 380. 


Hilary, 2. Aun. The Queen v. Wyatt. 
See this caſe fully ſtated in page 278 of this work, 
under the head Conſtalll. 5 I 
Hilary, 2 Ann The Queen v. Dyer. 
An exception taken to an indictment for an entry in- 


to land was, that it was not ſaid to have been manu 
Forti, as the words of the ſtatute are. 7 


: - 


Per curiam. At common-law a perſon was indictable 


for entering. into land, into which his entry was not 


lawful, though there was no force; but the ſtatute 


forbids force in entering or detaining, even where the 
entry is lawful; and here they would not 'quaſh the 
indictment.” Vide Mod. Rep. vol. 6. p. 995. 
© Faſter, 2 Ann. The Dueen v. Cab. 

An indictment was brought againſt the defendant for 
ſpeaking theſe words of the profecutor John Bradſhaw, 


in the hearing of many perſons, viz. that he had made. 


an aſſault on Priſcilla Tinſdale, and had carnally 
known her, without the ' conſent of the faid' F l 
Tinſdale, with intent to procure money from the pro- 


ſecutor; a motion was made that the indictment ſhould 


be quaſhed, becauſe it was not a matter for which an 
indictment lies. And it was quaſhed accordingly. Vide 
Raym. vol, 2; p. 857. 80 . f fr. £37 £37: 78 F305” a | 0 5 N 
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See this caſe” fully ſtated in page £15 of 8 " 


Eafter, 2 Ann. The Queen v. Parry, Snelling & al. 


A motion was made for quaſhing an indictment. 


againſt the defendants for having pretended to be of- 
ficers in the land bank, and for Having cheated 7. S. 
of 14 J. and for having pretended to affift him in pro- 
curing the place of a meſſenger, whereas there was 
not any ſuch office, c. But it was denied, becauſe it 
js a cheat; and the defendant, if he imagines that the. 
law is with him, may demur. 2. 
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ö both in, viz; hath demi ſed, and doth demiſe. 
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2 { be . 

| The defendant was indicted 7% thbt with" force and 
arms be oder hundred ſheep, $6 and a motion was made 
to quaſh the iudictment, for that it was no more than 
uu A Ong 2220 © 
Per curiam. An indictment will lie for taking goods 
forceably, but then fuch taking muſt be proved to be'a 
breach of the peace; and though the goods are the 
perſon's on property, yet if he takes them in that 
manner, he will be guilty. ide Salk. vol. 3. p. 187. 
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|, Trinity, 2 Aon. Anonymous... 
The defendant was indicted for aſſaulting and beat- 


| ing a cuſtom-houſe. officer, in the execution” of his 
offt 


e. The court moved to quaſh it, becauſe at. 

13 & 14 Car. 2. c. 11. ſect, 6. inflicts a penalty, an 
reſcribes the particular method of puniſhing that of- 
hee, viz. by the juſtices of peace, by fine and im- 
priſonment; and therefore. no indictment” lies for this 
offence, as was adjudged about tuo years ago, in the 
caſe of The King v. Watſon, in this court, and reſolv- 
d accordingly ; ſo the ind:ctment was quaſhed. Vide 


1 q - „ * 
„ 14 \ U a 1 % * : io. - ' | #4 | D $ 
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Trinity, 2 Ann. The Queen v. Carter, 


An indictment. was found againſt the defendant, for 
having taken and carried away ſo many malt tickets. 
A motion was made that it ſhould be quaſhed, be- 
cauſe it does not ſay, from whom they were taken, nor 
to whom they belonged, and jt was granted. And the. 
indictment was quaſhed.. Yide Raym. vol. 2. p. 890. 


parliament for paving the ſtreets, Vid Raym. vol. 2. 
N e 


the | o/teas MING ELD E ANALY C454» 
he defendant's council took 
tions to the ene, th nd) 
Iſt, 4 hat the indictment was laid with a that whereas, 
which was ill; but the court held that was well. 
enough, being but inducement: and Holt, Chief Tuſ- 
tice, ſaid, this differed from a declaration in treſpaſs, 


becauſe in that caſe, there is nothing of - recital in the 
declaration, as there is here; and when the indiddment 


comes to charge the forgery, it cbarges it poſitively.” 
The ſecond 2xcepiion was, that it was not; ſaid there, 


Was a demiſe, and if there was no demiſe, there cou 
be no aſſignment, but only that by a certain indenture, 


it ts witneſſed, that J S. demiſed. And as to this ex- 
ception the court were divided. 1 | 
. Holt, Chief Juſtice, and Powys,. Juſtice, held, that 


the wards and by this indenture it is agreed and demiſed, 


were a poſitive diſt 


* 


inct averment of a leaſe, and bad no 


relation to the words it 15 iin. 
' [Powell and Gould, Juſtices, on the contrary, held, 
that thoſe words, as well as the word demiſed, muſt re- 
fer to the words it is. witneſſed... And Powell, - Juſtice, 
ſaid, they could not take this to be a diſtinct aver- 
ment, _ becauſe they muſt take it to be the recital 


of the leaſe, the conſtant form of deeds being to put 


The third exception was, that there was no mark on 


the po/ea, and now ſince the /atute of fraudt, a leaſe is 


not aflignable, without à writing ſigned, by the party. 


v , OE 
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objection. by the 
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© Halt, Chier fullics: If the 5hdiiment had been, that J. Ules, Ge. therefore judgment was given for the Quite, 
mme defendant forged a deed of alignment, and den Fide Mod. Rep. wot 6, p. UM U nt 
they bad ſet it out thus, without any mark, that bal nn 

. Jets becauſe. ſigning is not neceſſary to Aiabaclmas, 2 Ann. The Queen v. Onbel, 
a deed, and deeds e wely BY | Tan. * 1 . es wes of res re 8 
now. fince the flatate of frauds, an aſſignment by writ- | Thr defocdent was indian re whatale _ | 

N . | | 0 | Com 

| ing, if not a mutt be ſigned, and therefore this | ſpiring to cheat J. S. of his money, he got 2 * 


1 Few A | lay a certain ſum of moncy on a' fopt-racey. and pre- 
gned, or elſe it is no aſſign - | vailed with the party to run booty; and on motion. 
Ty the court would not yn the indictment, for they ſaid, 
in King Charles the ſecond's time, becauſe an indid7-- | N eee —— — 95 25 
5 : N e VMote. After this the defendant would not plead 
ſealed, the judgment was reverſed on a vorit of error he was ſerved with a peremptory rule; and ay 
out of Cheſter, "7 | the courſe of the court, bis plea ought not to be e. 
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This matter came on again in Eafler term, and now 


the fir}? day of this term the court was informed that ceived without bail to try it the ſame term, whereaz 
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* Ji ps . _ ES — 


4f 
145 
1 7 — 55 a ; | Sa en = 
if %% ey | are nn oY OC 
bil: Holt, Chief Juſtice, ſaid, he doubted there had been | p iam. He muſt give bail to try it this term. ©) 
"we! no trial at all, this being a material variance. But | © ſitting alter. Wd 75551 Rep vor. Grieg be iy 04 
. We been e Fer . 
11 matter, the court would not determine theſe excep- | 6 ee e 5 
Il N tions, but {rg hie pied © 2 . WT (DEN ith Mithaelmas, 2 Aun. The Dueen Vs George, R 
1 were amended; but they all ſeemed to reta el —— , . 6 
11 4 : former opinions. Vide . vol. 2, p. 920. A convidtion on fat. 4 & 5 W.& A. was, that the 
fi 1 | 7 party being a diſſotute perſon, did hunt and kill fo many 
1 e Abotbes! | | bares; and it not being ſaid, that he was notqualiyes 
x Trinity, 2 Ann. mymous. | the indictment was quaſhed; for there are mau dif- 
1 ſolute perſons worth 2000 f. per annum, and by conſe- 


The caption of the indiment was by the oath of a | | ; WOT FOOD Fo. 7, and by conſe- 
jury of good and lawful men, &c. ſiborn and charged, Ka an 15 hunt, Sc. Went we 


3 ; 


without ſaying op are * | 5 reaſon vg C 
court was moved to quaſh it, but the motion was de-“ . n e 
4 e | Michaelmas, 2 Ann. The. Queen v. Bothell or Porter, 


nied. Vide Salk. vol. 3. 191. | | 8 
| 1 | | See this caſe fully ſtated in page 255 of this Work. 
Michaelmas, 2 Ann, Anonymous. under the head 2 a5. * 1 
An indidiment was removed by certiorari, and upon | 15 | Mic 1 Imas, 2 Aim. A 


the awarding the . recognizance taken; 
and now the court was moved to qualh the indictment; A 3 e 

; ; ue ew 3 f A _feme covert was indicted by her huſband for poiſon- 
but it appearing that the recognizance was forfeited, n 7 7 5 :nto ths Pw. 


the Court lrg 15 rar N | | and ſhe was admitted in forma pauperrs, though th 
: Holt, Chief Juſtice ſaid, the practice was, or ought | . ob e IE 
| 10 | | E . court ſaid, the huſband could not convict her. F; 
to be now altered by the late act; before that the de- od. R p. vol, 6. p. 88. q i OM . 


fendant came ſoon enough at any time to quaſh, but 
- ſhould n it now ove 2 | Yrs e i= Belle 2N 
'Zzance was forfeited, by not carrying the record down to Michaelmas, 2 Ann. The 2 47. id 
the next aſſizes to be tried ; and for the ſame reaſon the | - „ 5 "TO Kar v=- hag W 
court refuſed to let any exceptions be taken, either to | The defendant. was indi&ed, for that be procured 
the certiorari or return. Vide Salk, vol. 1. p. 380. one Muriell the proſecutor to be arreſted by a warrant 
na e e WT ho from W e . yy — the juſtice to 
0 75 Un zuck N I refuſe bail, but the indictment did not alledge that am bail 
Michaelmas, 2 Aun. Holderflaffe v. Saunders. was offered; and that when Muriell —— 
de Yor e ROE, 519: IlUlcte defendant) extorted divers ſums of. maney from him, 
Holt, Chief Juſtice. A clerk in court may confeſs | but did not expreſsly alledge, that Muriell was committed, 
1 rhdictment for his client. Vide Mod. Rep.. vol. 6. | nor what was extorted from him; and for theſe xea- 
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| p. 16. ſons this indidiment was quaſhed after verdict; for it 
164 0 : 18 5 | OY OY, | bring 47 8 mon the N muſt be 
1 e Bak 3 uilty or none, but they would not diſcharge 
1 Michaelmas, 1 Ann. The Queen v. Dixon. | flew Shown hy firſt entered 3 veal =o 
1 Ma oi bd © © © - | pear to a new indid ment, which he did; and after- 
. See this caſe fully ſtated in page 255 of this work, | wards he was indi&ed anew, for that he, together with 
1 under the head Certiorari. . A. and B. intending to oppreſs Muriall, did in the pa- 
4 h e C ö 25 e the Fiel or 2 
1 f I / mio .00 ameted retence of a 
3 4 4 Michaelmas, 2 Ann, The Queen Vo Br ownee | a mm ptr e him yy" w Chamberlaine, "a 
. | an ped begs, 1 | juſtice of peace in the pariſh of St. Margaret's in t 
| Þ : Thedefendant was mdictedat Hull for forging a cocket | nid county, and — Luer to . him, 
I for quingque ſarcinas lini, i. e. five packs of linen cloth; and | perſuaded the juſtice to refuſe bail, though good bail was 
} 4 this being removed by certiorari, after trial, a motion offered, and to commit him; and avers, that be was, 
— 1 4 was made in arreſt of judgment, for that it was too un- committed, and that Tracy perſuaded the goaler to lay 
4 certain. On the other fide it was urged, that much him (the proſecutor) in irons, who by that means ar- 
| + ſtronger caſes than this had been adjudged good, as 2 | torted 5 l. from him, &. On not guiky pleaded, the de- 
| e Lev. 125. duas ſarrinas canapis, i. e. two bundles of | fendant was found guilty ; and now it was objected in 
; hemp, Lev. 203. for a parcel of threads trover for a | arreſt of judgment, that here. was a me/<trial, for the 
ſtudy of books; for it is enough to ſufficiently deſcribe | venire was 1 5 from the pary/b of St. Gues's, where 
the thing in which they were contained. I, the fact did ariſe from the Par of St: Margaret's, * 
Holt, Chief Juſtice.” Detinus lies for a box of wri- | well as from the pariſh of St. Giles. ©.» 
tings, and if any of them concern lands, it will be'| © Per curiam. This is a plain m/<erial, hut yet the de- 
rudent to name it, for that ſhall au? the defendant of fendant has forfeited his recognizance, becauſe be was 
$ m__ of law ; but it fuffices that the things it con- te try the cauſe with efeck, that is ſo as the court ma 
_ tains be certain enough; and if any new action be | | proceed to judgment; and if defendants will make ſuch 
brought, the defendant ſhall ſay, that a former action | faults on purpoſe, their recognizances ſhall be e/treates, 
ways provght for the ſame by the name of ſo many bun- | or a fare facias ſhall be brought thereon in this cone gy 
„ | | | | 3 þ f | . 
1 5 
, Ke 
s.F : \ — 


for this eowrt may take ei eicher courſe, unleſs the geſen- 
dant will enter into a recognizance, to try it agaig 
nb, which was accordingly done, and the defend 
was tried and found guilty again; and it was inſiſted for” 
him in arteſt of Judgment, chat his perſuading W. 
Chamberlaine the uſtice, to refuſe bail, was * . mat 
ter of opinion; and that the extortion was not y the 
defondant, but by the goaler; ſo that there was no of- 
fence charged in this ini, againſt the defendant, 
for the reſt is only tant 2 than, on a lawful warrant, 
h is no crime. f 
* Chief Juſtice. He is the of the op- 
preſſion and exturtion committed by the goaler,:becauſe | 
he procured him to be wrongfully * 55 the Fe | 
for if N. N. wrongfully impriſons . M. 
oaler detains him till ſo much is paid, in . caſe,” 
he who was the priſoner ſhall have an action of falſe 
riſonment againtt . R. for itnpriſoning and detain- 
ing him till he paid ſo much money; and this is a ta- 
king by . R. and it muſt be illegal to uſe any unlawuful 


whetever à juſtice of peace may by warrant: arreſt 4 
perſon, he has authority to take bail, and that before 
any indictment found, the juſtice may grant a warrant 
for | .pprehending a wos for a miſdemeanor, and bind 
him to the peace, or over to the ſeſſſons. i, 

In the caſe above mentioned it was held, that | 
where the defendant» is indicted, : he cannot put in 
a plea without giving ſecurity to try it at his own 
charge; but if he comes into court, he may put in his 
plea, and the court is bound to receive it, but then ne 
muſt be committed, unleſs: he gives ſecurity to try it; 
and if he chuſes to be committed, then the trial muſt 
go on at the charge of the proſecutor, but if he gives 
2 the trial muſt be at his own charge. ide, 


Salk. vol. 3. p. 192. Med. Rep. vol. Ge p. 30. 
aua n, The Due v. aua or ys. 


et al. 


See this eaſefolly Nated To page 61 of elle work, 
under the head Evidence. 5 


Hilary, 3 Ann. The Alen v. He 


The defendant was indicted on flat. 9 & 10 W. . 
c. 41. for preventing the embezzlement of govern- 
ment ſtores. 

Two exception, were tren to this ii in 
arreſt of judgment + firfl, that no indiament lay, becauſe 
it was a new offence; and'a'particular penalty inffict- 
95 . goods, and 200 J. as directed 

the act. 

"Boe this exception Was over- ruled by. Eon, Chit 
Juftice, who ſaid it was contrary to the words of the 
act, becauſe the forſeiture acerues by the cotividtion « on 
an indiehment fur the offence. 

The ſecond erkeption was, that the init ment did x not 
conelude againſt the form of tie ſtatute. 

Powell, ' Juſtice. In all caſes of © indictments for of: 
fences againſt a ſtatote; the raifictment muſt conclude. 
— * form F the flatute, to which all the court 
agreed, and ordered the poſten to be ſtayed till it TW. 
be further moved: Fide Kaym. vol 57 . 


178 T . «nr 
** Eater, 3 An. "Tbs Dueen Gauld, p 2111 j ao! 


See this caſe fully ft * 
under the te Ae, . OP . Wy 4 ee 1 


Ein l. The. | i . 
' The deſebdant Was bidi2fhd on fat. 5 R. fot uſing. 


the the trade of a barber, not baving $3 an appren- 


js. ar it for it tor {even years; and a motion was. made to 
quaſts the „ele did act cnelude again/? 


the Wo — 
Chief Juice. There can be ho reaſon füt this 
Sion, for it would! de very hatd to make 2 barber's 
= man by conſent, to Be 481 bo; ate; b 


ſides, it is 140 | | 
eee f e Fi hn . 


owell, Juſtice, and the other Judgbs lle, 
which i is contrary to the law e, to the the prac, I 


45 
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means to oppreſs another. It was held in this caſe, that | 


E | 
J 7 8214 Py 


Indien 1 80 | 533 


and a breach of the p peace: therefore wal the ohen three 

judge 85 Re Hol, C bief Juſtice, this indictment was 
255 9 vols 3. p. 197. . vol. 2, 1 100. 
fed. 8. . 128. N 


bote, 3 Ann. The Bowen 1 ow us 
t P 8 in p e thin work, un- 
[ E 15 Page 3 
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"Tri rinit, 3 Ann. The 8 Ve 22 . 


A; zreat number of people. were indicted for a riot: 
and the court was $a. that the proſecutor could 
piteh on three, or four. of them, and try it only againſt . 
| them, th e ea entering into a rule, if they were found 


Tl a i. 


Trinity 3 4. The Nun v. ie. 


under the bead Conflables) neee N 


- Trinity, 3 An. The Sen Ob. by 6 
The defendant was indjetads; for that thee — * an 


account between him and A. whereby he was indebted 
in ſuch a ſum to A. which account he ſigned, and after- 
' wards he got it into his hands byxalſe and ſin iter inſinua- 
i "Taq with force __ arms 4 it gui the e peace, dg 
| e court Was moved t the indiſi ment: 
| ove Becauſe i it was a private 5/3 and not LG: 
i Able. 
2dly, Becauſe it did not thew whoſe property. the 
F f id 
ut the court denied t motion or ie w con 
ed as a treſpaſs now from t e begi : . . \ 6 * 
zaly, The property is his, 5 0 was entitled to t 
debt on the account but the 125 bid h im try 1005 
demur at e. ; Pride Mod. Rep, vol. 6. R 
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pur curiam. A perſon is ald or ſetting, 
Gy fair, or leet. Vide Mad, Re ty. 5 val. 6. p. 1 0 ry 


Trinity, 3 Ann. The dus 1 mak. We 


Ste this caſe fully Rage 4 in p e 156 al chi ol 
e e Kane,, 1 age | | are. 


14 ven 22 8 ; 
not 1 80 e, — 


455 0 ed being akers, 8228 50 nd, 
for 95 ing Na 5 Obes, 5 Qual ordained by, pro 
EA = We A. 2 e and Prayers: and 
| 1 0 73 were * e (0 ANIME every 

iſtinctꝭ o and theref if e joined; in one 
indictment; 12 23 2 * Tab, or . 
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ll. \ Trinitys 3. l am 


| The defendants were indicked, for that es FI ; 
Ec. and twen "_y Ro 5 7 lr FI and chattels of the 
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trunk; but they might be his 4 = a Cloſe pond, and 


this is % re the place, hecauſe t Id not 
e 
Aale Sell. yok 3.5. 125. n 


. 1 
95380 21 100 it; 
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Los” oy Aa: 8 
| nt, was.ind for; for abuſing Ratel 
2 My = HT 25 5 x 4 25 755 it . 
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3 Michaelmas, 


fear to guilty. too; and this was ſaid tobe done 
frequently to prevent the charge of putting them all to 
lead; de was ſo. 8 e n . 


See this caſe fully ſtated in page. 1 of this wok, 
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Micbaelmat, 3 Hun. The Queen v. Sarfield. Error. 
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_ Michaelmas, 3 Ann. The Nuten v. Branworth., | cord, the defendant-tried the indictment, and wapae. | 
1 oy ' quitteo, to ee iy b 44244; 29908 ER. 
| town On a motion made by the proſecutor's council for .* 
of Portſmunth againſt the defendant, for that he being an | new trial, grounded on this ſtep taken b ns. 
idle perſon, did wander in the ſaid town felling of mall dant in trying the cauſe on his record. after the 1 
was urged, that a petit chapman is a vagabond by fat. new trial, and ordered that it might be a rule hengst. 
: 39 El. c. 4. And tho' ſome petit chapmen, that is ſuch | ter, that a defendant ſhould never carry. down 2 
now lawfully uſe that occupation, yet that act excepts out leave of the court, J "ed ap Fe. 
boroughs and corporations, ſo that as to them they remain Mod. Rep. vol. 11, p. 33. ide Rep 1 6, 5. 205. 
; 17 * > 98 N. A, \ 1 : „5 SAS SI TN 2 6% 5 
Jolt, Chief Juſtice, Is a vagabond, as ſuch, indict- 
able? It ſeems not; for at common law a man might go | 
you may take him up as a vagabond, and bind him to diftment againſt the defendant for being à 8 3 
his good behaviour at cpmmon low ; and by the ſta-, La, the word in the indifiment was ie, wich 
is indeed a way by law for puniſhing incorrigible | ſignify 1 "but rixatrix.. Ar t. not 
rogues by burning them in the ſhoulder, and ſending | fan fed ak fed. File Royer | rr 
that there muſt be a way before of corvifting them of ' l ON e 497; 190 | 5 
being rogues, for they cannot be puniſhed otherwiſe as Michaelmas, 3 Ann, | — * Collingwood or Cal 
firſt conviction muſt be by indictment? In my opinion | 8 * Leif 88 N N Te 
no; but by being convicted by a juſtice of peace to be g 5 a enle Fee 10 * 89 alan "war: 
again, he may be indicted as a common 7 1 ; ſo the 5 | | | 
rule for quaſhing it was enlarged. Vide od. Rep. vol. 


Ah indictment was found by the grand jury of the town 

wares as a petit chapman : to maintain this indictment, it | had been removed by certiorari ; the court _direQed 1 

as are legally qualified by fat. 8 & 9 W. 3. c. 25. may diciment removed hither 5 the [rg ads trial with 
od N 

in /flatu quo. + | | | 

where he would; but if he be an idle looſe perfon, ' Ons writ ef aver brought AED judgmentiod'an var 

tute of labourers he may be compelled to ferve ; there was objeRed by the council for the defendanty. not to. 

them to the gallies ; from whence it may be urged, N 

incortigible rogues; and the queſtion 1 whether that 

a vagrant, and uſed by him as ſuch; and if he offends 

6. b. ad "#4 


- "tag or — 


| Zafer, 4 Ann = The Queen Vs Sand . - Error, 4 


© ul On a writ of error brought on a judgment at the G 
. 52 e | | flons for Midalgſar, at  Hick's Hall, on an c. 
Michaelmas, 3 Ann. Goddard v. Smith. _ on the ſlatuie of uſury; the error aſſigned was, that the 
„ N Wr juſtices at the ſeſſions had no juriſdiction of uſury on 
See this caſe fully ſtated in page 34 of this work, the ſtatute. And on looking into the ſtatute; the court. 
Ko 7 Ib $6 IE OY; 1 IyMe vod. 2. p. 144. e +324 eo 
 Michaelmas, 3 Ann. The Queen v. Buck and Hale. | ; f 


for a miſdemeanor ; for that being collectors and afſeſ= | The defendant was indicted for keeping of hogs here 
ſors of a public tax in ſuch a pariſh, they affelfed and in town in ſome of the back ſtreets, again the form if 
rated fome at too high a rate, and omitted to tax others | the /latute. And the court was moved to quaſh the in- 
in their books, and - levied on them, and put the | dictment, becauſe by Hat. 2 W. & M. c. 8. . 2. ſuc 

- money neee 20. there was a particular penalty appointed. for this 
On theſe defendant's coming to receive judgment, it |: offence, 3 foren e of. the ſine - rhe 17 8 NY 
was urged, that it being no oftence of an infamous na- poor of the pariſh where they are kept, and therefore 
ture, as p:7jwry or forgery, nor againſt the public, there | an indictment will not lie, at leaſt not on the ſtatute as. 
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1 ought not to be any ſuch corporal puniſhment as pil- this was, by concluding againſt the form of the flatute," 
i lory, &c. ; | . And the caſe of The King v. Watſon was cited, where 
Per curiam. It is an offence of dangerous conſe- | it was adjudged, that an indictment would not lie for- 
quence, and very pernicious to the government, and | keeping an ale-houſe without a licence, becauſe there 
of very ill example, too. much practiſed of Jate, for | is a particular penalty appointed by act of parlia«- 
what greater diſcouragement can there be to the peo- ment, | | 1 
le to pay their taxes freely, than to have injuſtice and Hel, Chief Juſtice, and the court, agreed to the caſe 
inequality of rates, for the private advantage of ſome: | of The King v. Watſon, becauſe the keeping an ale- 
and therefore this offence deſerves an exemplary pu- | houſe without licence, was no offence at common laws. 
niſhment, and they were adjudged to ſtand on the pil- and they made this diſtinction, where a new penalty is 
lory in che county where the fact was committed, and | appointed by act of parliament, for a matter that was 
the matſhal was ordered to carty them down, and that | an affence at common latu, there you may either take 
a writ ſhould iffue to the ſheriff of the county to ait cher remedy which is;given by the act of parliament, 
him in the execution. Vide Mod. Rep. vol. 6. p. 306. or proceed by way of indictment, as you «might baue 
- Michaelmas 3 Ann. The Queen v. Culliford. | city, c. being a nuiſance at common law, the proſecu- 
n = EW tor is at liberty either to proceed by way of .andictment. 
See this caſe fully ſtated in page 80 of this work, for the nuiſance, or to take the more expeditious re- 
under the head Apprentices ny | medy which is given him by the ſtatute, viz. by ſale of 
l ä AAAfthe ſwine © but where the ſtatute makes the offence 
A . r ** ou muſt purſue that. As to the words ag the 
4 eee V e * oy, e I form" F "the flatute, the offence being an * — at 
See this caſe fully ſtated in page 34 of this work, common law, that was ſurpluſage, and would do no 
under the head Actions. lil harm. If the defendant. had. any hopes in his excep- 
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eg 1 e 4 tion, he ſhould have demurred; for it is a rule ne- 
Michadmat, 3 Ann. The Queen v. Sir, James Bani, \ | | 51142, 285 indictment. for nuiſances. Jide Ram. 
s WY SR 85 by why | e . LN hv i If | 4M 2 14 In 0 a W's (88-1474: 1B LOK 1. be 95 
A bill of indictment was found againſt the defendant Fa e . : 8 „ wh hes 
| Gi Trinity 4 l., | The Queen v. Paidis Error | 


VS 


Bai 


7 
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i it; 
4 removed by certiorari, at the inſtance of the .proſecu- | | 95 it of error was brought on a judgment given at 
A tor, into this court. Both the plaintiff and 1 | {the — 75 for the 15 of Middleſex. at Hicis : Hall, 
| made up the record in order to try the ih at the” | | by: Ns atze of peace there, on an indidtment, which 


nent aer for the county. After the remipyaly the iſe forth,” that the defendant on ſuch a day and year, 

proſecutor not thinking proper to carry down all at divers other days, at ſuch a place, was and till ius 
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en awd, and for her own proper qduantage and gain, 
end there 2 evil * perſons, as well men as 
awo men, unlawfully procured te met in afferent patudy- 
houſes, an commit whoredom and formication, in con- 
tempt, &c. To this indiftment the defendant pleaded 
not guilty, and was convicted and fined 100/. but the 
judgment was reverſed, becauſe the indictment ought to 
Have been, for. keeping a. common, batudy Hou ſe. 
what is charged in this indietment is but ſolicitation of 
chaſtity, which is a ſpiritual offence, and not indictable 
or puniſhable at common law. And the council relied 
on the diſtinction made in 1 Roll, 44. u. 8, 9. where it is 
reſolved, that for ſaying a woman 25 a bawd, no action 
will lie at common law, otherwiſe if you ſay, be ts a 
| hawd, and keeps a bawdy-houſes becauſe that is an offence 
inquirable and puniſhable in a leet. „ 
I: was agreed by the court and council in this caſe, 
that if a perſon was only a lodger in a houſe, yet if ſhe 
made uſe of her room for the entertaining and accom- 
modating people in the way of a baway-houſe, it would 
be keeping of a N ere as much as if the had th 
whole houſe. Vide 


| Trinity, 4 Ann. The Queen v. Johnſon. | 
On a motion to quaſh an indictment, which ſet 


forth, that a juſtice had committed a woman to 


priſon, there to remain till further examination ; 
and that becauſe the officer did not carry her to 
priſon, but kept her in his own houſe, (though 
he brought her forth on demand) he was indicted, as 
diſobeying the juſtice's' order, and: behaving himſelf 
negligently, &c. the commitment was on Saturday, 
and he brought her up before the juſtices on Mon- 
day followings 2 1 1 
Per curium. He ought to have carried her to priſon 
forthwith; whereon the court refuſed to quaſh it, It 
appeared alſo, that during the tine, he took a note 
from her for 105, which the court held a 
meanor, Vide Raym. vol. 2. P. 61. 


Trinity, 4 Ann. Anonymous. | 

The court was moved to quaſh an indictment againſt 
a woman for uſing the trade of a mlener, not having 
| ſerved an apprenticeſhip, but it was efuſed. 


Holt, Chief Juſtice, ſaid, it ought to be tried. if it 


was within the ſtatute or not; for it did not appear to 


the court but that it might be a trade at the time of | 


7 the ſtatute; and all trades are not enumerated 
in the ſtatute; but yet they may be within the mean- 
ing thereof. Vide Mod. Rep. vol. 11. p. 63. 


Eaſer, 5 dun. The Queen v. Paſchal, at al. 


An indidment was found againſt A. and others, for 
that they being receivers of the Queen's tax, did under 
colour of office extort money from ſeveral perſons. On a 
motion in arreſt of judgment it was held, that w/o men 
may be indifed jointly for a battery or extortion; be- 
cauſe it is a crime at common law, of which they might 


be jointly or ſeverally guilty. But as to the caſe in 
Ro. 81. 1 Vent. 302. they admitted that, viz. That 2 


men could not be indicted jointly for exerciſing a trade, 
not having been apprentices ; for not being apprentices, 
is that which occaſions the crime and forfeiture, and 
that muſt of neceflity be ſeyeral. In this caſe judgment 


was given for the Queen. Vide Salk. vol. 1. p. 382. 


| £7 Hilary, 6 Ann... Anonymous. 


On motion two indictments were quaſhed, becauſe 
in the caption it was ſaid, 
and lawful men Fl 

aforeſaid borough, 
of the borotg 


the 22 aforeſaid, inſtead of the 
Jo that it did not appear that they were 
„ Vide Mod. Rep. vol. 11. p. 155. 


An indictment was brought againſt Pawlett for not 
executing a warrant of a juſtice of peace on a common 


baker, for exetciſing hi : | 
Ker, for exerciing his trade on a Sunday, contrary 
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the oath of twelve true. 
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cloſe of J. S. and cutting down and catryin 
twenty aſhen- trees, and thir 
of the goods and chattels o 


under the Head Evidence. 


p. 115. 


N Per curiam. A crime that ſhakes reli 
faneneſs on the 


| Plone 


able only in the Hiritual court. Vide Mod, 
. inen + 2 f L . 4 


335 


to the act. The exception taken to the rndictment was, 
that it does not appear the conviction was within ten 
days of the fact, Which is the time limited by the act; 


and the indictment (aid only lawfully convicted. 


' Holt, Chief Juſtice, was of opinion, that ſince. it 


| was ſaid that he was convicted, it all be taken for a 
| $006 conviction. in all reſpects; and the defendant 
But 


ould have taken advantage of the contrary, by ſhew- 
ing it in evidence on the trial. ond 
er curiam. It was agreed by the court, that for 
things neceſſary, as puddings and pies,” for baking 
them an indietment wil not lie on the ſtatute; but for 
baking bread it will. Jide Mad. Rep. vol. 11. p. 114. 


Beer, 6 Ann. The Queen v. Hickeringill. © | 


The defendant was indicted, and found railty of a 


| miſdemeanor, in altering an aſſeſſment, which he, 
with the other commiſſioners, ſigned in purſuance of 


the land- tax act, which was enacted at a ſeſſions of par- 
liament held in November 4 Ann. Exception was taken, 
that in the indictment the act was not well ſet forth, 
for though the writs of parliament were returnable the 
14th day of June, the time mentioned in the indict- 
ment, and right according to the printed book, yet be- 
ing prorogued till October, the ſeſſions did not com- 
mence till then; whereon the indiciment was quaſhed. 


Vide Mod. Rep. vol. 1 I. P. 113. | 
E after, 6 Ann, The Queen ve Harris. 
The defendant was indicted for riotouſly entering the 


ks th — 
oaks there growing bein 
J. S. and his wife. x 
The council for the defengant ſaid, they could not 
call them goods and chattels of the huſband and wife, and 
being faulty in that reſpect, We whole is void, and 
muſt be quaſhed, being different from the caſe in 
x 173. where the offences were diſtinct and ſeve- 
ral, OY OW OG ES PAT HS OR beets, 
Parker, Chief Juſtice, ſaid, they are ſeveral treſpaſſes, 
and though void for one, yet may be good for the reſt. 


Per cur. Let judgment be for the Queen, as to enter- 


ing the cloſe, and the indictment void as to the reſt, for 


trees growing cannot be called 


goods and chattels. Vide 

Mod. Rep. vol. 11, p. 113. ee eee 

Pig, 6 An. The Queen v. Templemans 

f See this caſe fully ſtated in page 449 of this work, . 
Trinity, 6 Ain. The Queen v. Lady Oglethorpe, © 


The defendant was indicted. for high treaſon on fat. , 
1 Fac, for converting her ſervant maid to popery, and 
not guilty was pleaded. On the ß day of term, the 


Attorney General came in court, and confeſled the 
plea to be true, by-a ſpecial mandate from the Queen; 


whereon ſhe was diſcharged. vale 11. 


/ 


Vide Mod. Rep. 


2 Michaelmas, 6 Ann. The Nur v. Hurſt. 315 
The defendant was indicted for keeping an ale- houſe 


without a licence. The council for the defendant 
moved to quaſh. it, becauſe fat. Ed. 6. and 3 Car. 2. 
| have carved out particular penalties. 


Per curiam. Let it be quaſhed. Vid: Med. Rep. vol. 


11. P. 140. . 


Michamas, 6 Ann. The Queen v. Rudd. 


ion, as pro- 
ſtage, c. is indictab 3 but | 
an obſcene book, (as that intitled, The fifteen. 
of a Maidenhead) is not indictable, but puniſh 
Rep. vol, 
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| The court was moved te quaſ al "indictment | ges this" caſe fully ardl in page 278 of this work 
' againſt. the defendant, for taking, goods Yelonioufly, | under the head Conflae: ee k, 
| which the proſecutor had as executrix to J. 8. = e FAO PLOT | 


Per gur iam. It is not ſaid where he took them, nor LI NT OR} gl bio pete WY IE 
Ts g 5 * ; * „ — 19 1 % C [4 nn. 77 v. ; | 

in what manner, ſo that it does not appear © Un 55 Ms ba Ss 5 45 The. Queen » Taoley & al. 

them. Wherefore the ndiZ7ment was quaine 1501. See this caſe fully 


ſtated in page 278 of this work: 
under the head Conflable „ k, 


s 
: 1 89 * 
* 


Vide Mod. Rep. vol. 11. p. 207. 99 PR 
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ment, even its being in the tenure of J. S. He cited the 


„ againſt the defendant, for aſſuming the name of one 4 1 C gs 
6 | ones, and-borrowing money, and promiſing that ſhe caſe of the N againſt Sudbury, on an fad. 


the ſaid Jones would repay it, when in fact, Jones ne- 
ver ſent her, of which he was found guilty ; the 


i | The defendant was indicted for ſaying of Sir Row- An jndifiment, againſt the. buſband and. wife for an 
1 land Wynn, who was a juſtice of peace, the words aſſault and Battery, ſet forth, that they vi & armis, aſſault. 
1 following: Sir R. W. is a. fool, an aſt, and a.coxcomb, ed, beat, wounded, c, on not guilty pleaded, the jury 
11:8 for making ſuch a warrant, and under/lands no more how | found both: guilty; and now an exception was taken 
1 to make a warrant. than a A and 90. the trial of that the words aries, being in the ſingular num. 
1 | | this :ndictment, the defendant was found gut ty of ſpeak- | ber, could refer only to one of the defendants, therefore 
LY: 9 ing theſe words. On a motion in arrel of judgment, it was uncertain, which was charged, and both could 
i 14 Holt, Chief Juſtice, ſaid, he knew no caſe ike this, | not be found . | | 
D but that of The Queen v. Darby, That words ſpoken Parker, Chief Juſtice. This indiament would have 
N in diſparagement of a juſtice's parts, is a breach of been very good, though the word a//auited had been felt 
. good behaviour, but not indictabiè; the preſent zndict-, | out, for there cannot be a battery and wounding with. 
— ment does not ſet forth, that this was à legal warrant,, cout an affault; though there may be the latter with 
1 it ought to appear to the court What ſort of warrant It out the former, Ina civil action, where ane part of 
1 was, if it was a fooliſh warrant, or of a matter Where - the declaration is ill, and the jury find entire damages 
| if 4 of he had no conuſance, it was lawful to fa ſo. The, | the judgment muſt be arreſted; becauſe the court cannot 
1 words perhaps might be true, and juſtices of the peace apportion them; but in indifments the court aſſeſs the 
12 are not beyond cenſute. Cn „„ | fine, and they will ſet it only according to thoſe fads 
1 Powell, Powys, and Gould, 8 Fat their opi- | which are well laid. If an offence ſufficient to inain- 
1 nions, and concurred with the Chief Juſtice. Vide | tain the indiement be well laid, it is enough. After- 
1 Mod. Rep. vol. 11. p. 166. wards, in Triniiy term following. judgment was given 
1 hs) | | 7% 1 againſt the defendants. Vide Salk, vol. 1. p. 384. 
1 An indictment 2 eng? on/lat. 1 R 15 . 1 Michaelmas, 10 un. The Dueen v. Millan: . 
14 by it was enacted, that, gf any one out of the King's See this caſe fully Rated in page 213 of this work, 
1 obeiſance. 2 any trag here, they [hall forfeit their u nder the head . and Bo: aki 2 * *. 5 
14 6% and ou 15 og q © At ame bl oo Os | . g . | 
197 not born within the Kingdom, Which may be, and yet be | MO nd LE 1 
11 within the Queen's * ; and therefore it was | Michaelmas, ny Am. The Queen v. Cranage. 
Mit quaſhed. Vide Mod. Rep. vol. 11. p. 167. On an iadidiment, that the defendant, with others, 
1 5 | JC at the pariſh of St. Giles in the Fields, riotouſiy aſſem- 
Lid Eaſter, 7 Ann. The Queen v. Dy. | bled, and a certain bed. chamber of one S. S. in the man- 
127 1 0 Ot | I fron houſe of ane [ames broke open and entered, and thirty 
J if No indictment will lie on the fatute of uſury > for the yards of ſtuff took 1 thenth\ away; on evidence, it ap- 
11 method the act preſcribes: muſt, be followed; therefore | peared to be the manſion- houſe of one Jamſan, and not 
14 the indictment was quaſhed. Jide Mod. Rep. vol. 11, 5 5 ; and the Chief Juftice held, that this did not 
Ri p. 174. | —_ the be . e 2 Ro. 677. In 
1 3 4 8 188 treſpaſs tor breaking his cloſe in ring in. a certain 
1 1 Zaſter, 7 Ann. The Queen v. Grant ham. . place called Calverfield, abutting ſouth . a 72 the 
71 On a motion in arreft of judgment, on an indictment denure of J. S. the plaintiff muſt prove the whole abute- 
| 


ment for an aſſault and battery laid as a riot; two were 
acquitted, and tu found guilty ; and all were acquitted;. 
for the crime was the riot, and the hole charge al- 
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council obſerved, that an indictment would not lie in jedged under that ſpe cification aud deſcriptio 3 
And further cited a cafe of The Queen v. Jones, Hi- oe | F 
: m 1 ſpeaking obſcene words, in ſuch a pariſh, in a play- 
lary, 2 Hun, which was exattly ſimilar, and there | houſe Fy Lincolns- Inn- Fields ; if ens be no ide-hack 
brought. N for though the words are not local, yet theſe are 
the indictment did not lie, therefore the matter went | —_— Ae ng. fa deen HA Je. on 8 15 
off. Vide Mod. Rep. vol. 11. p. 222. In. Fields, en it had been laid as a venue ; but here 
it is otherwiſe, for here it is alledged as. | deſcription 
| | | I | part is local, part not local; the chamber is local 
The court was moved to quaſh a conviction of deer- | - taking and — awiy is not local; but then 
at" ws," n 2 RP, (crip- 
who entered into a glover's hoaſe, and finding à deer- THE i N 
ſkin, aſked him how he came by it; the dort faic he A foam you Fu divide os d Salt. val, ” 
himſelf, was convicted. And the court held, that the 8 | 
juſtice might enter and convict the perſon that ſold it; od 
er could diſcharge himſelf by a ſale. © Yide Salt: b 1. See this caſe fully ſtated in page 39 of this work, 
© Adjudged, That a forceable detainer is puniſliable | See this cafe fully Rated id page 403 ö this work; 
1 by indictments Vide Forteſcue, p. 173. I under the head Conviction,” 9 2 Wes | 


this caſe, for ſhe brought no tokens with her. * the p houſe ; an DES Kor” as 9 
the en e e 27 2 : » 22 | in Lincolns- Inn- Fields, the defendant muſt be acquitted; 
The council for the Queen ſeeming ſatisfied, that 
Trinity, 7 Am. The Seen v. Juin. | where the play-houſe food. In the principal caſe, 
ſtealing on fat. 3 & 4 V. & Me. taken by 4 juſtice all is put together as one entire fact 5 7 
Vi 
bought it of F. S. who not giving à good account of | 850 e W 
for the ſtatute: might be eaſily evaded; if the deer - ſteal- 
Aicbaclnar, 7 Ann. The Queen v. Lain. Eafler, 12 dn. The Ghee v. Bradlye 
| : [ > 3-5; Michaeims;, 


n 
— 
— 


1 
= => - 


4 


Mi: hachmas, 12 i The Queen v. Aalto or  Muſeet. | 


See this caſe fully, Rated in page 455 a this ork, | 
under the _—_ my apc £43 4 HOT, | * | 44 W ö 


7 rintly, 2 o n. King v; Winterinsl 


Jefendant- was indicted, for that he e, 
Er himſelf in the execution. of the affice of a ö 
la which was n 1 W too general. a 
Vide dura. val. 1. 4 U „ 7 pre" re 


Dy \* 


' Trinity, 2 Gb. The Ring . Disse and Wife i 


See this caſe fully ſtated: in page gol. of. \this work, 
under we head nee Winch dts No e 17 Ax "ok 2 i 


by Fi R 48 
' pn Fy Thi Ki ye ph: et Fi 10 


The court vas moved tos quaſh an ihdiftwent pink ; 
the defendant; for deceiving one Davila of ſeveral lotte- 
orders, the words were, deceived and defrauded, being | 
the writings, goods, and chattels, of the ſaid, Davila, chis | 
is trover in effect, and too generally laid. 2 Rall. 1 
Abr. 79. Mod. Caf. 311. | 
Per curiam. This is too general, and the indiciment 
was accordingly quaſhed wit out putting the defendant | 


to demur to its "_* ek i :...0 


- 
n 


5 
1 


Michaelmas, 3 G. ' The F 


On an iadicbment, for that the defendant oh gabe 4 | 
day, year, and Place, made and counterfeited note 
of 520 J. On not guilty 8 . jury 00 a ſpe- 
cial verdict, Viz» 1 f 
That Contade de Gols being a perſon: entruſted and 
employed by the governor and company ofghe bank of 
England, made and ſigned a bank note for 220 J. which 
note was delivered to 3 defendant unaltered, who | 
croſſed and altered the ſaid note, by turnin the word | |. 
7100 into the word fe, whereby, the ſaid note, Which 
was. made only for 220 f. 915 to be a note for 
. $201, by colour wbereot the de fendant had and recely- | , 
ed of the bank 520 I. 
The council for the defendant inſiſted, that the facts 
found in the verdict were not included j in, the general | 
words of the indifiment, made and tounterfeiteds, that this 
was not Fan a de making a note, bur only al- 
tering a note made ; that this muſt be admitted to. 8 a 
crime within the words of Hat. 5 8 9 . 1175 20, con- 
cerning the bank. But as the indictmeni i is not for alter- 


ing of a AER 5 prayed. for the, defen- | 
T be © opinion of the J Ju pes was, "that the ndict- 
ment Was 1 1 enough, bog * a plain e, 
not a counterfeit, and the br would depote as! 
much: and accordin ly the, e oe Wl D 
| 

1 

| 


1 


Hun „* ggg 


1 


H. 1 4 Ge The Ki v. Row and raue. 5 


Os an indictment:found eng the Jofadluita foi er- [ 
tortion, ſetting forth; that the'defendant Dr. Loggen; be- 
ing chancellor, and the other defendant, r 7 . the 
biſhop of Sarum, did force one Thomas Hollier, execu- 
tor of the will of Mary Alſton, to prove the ſaid will 
in the ſaid biſhop's art th they well knowing that the 
ſaid will had or been proved in the prerogative: 
court of Canterbury, and by reaſon thereof they extort- 
ed from the ſaid Thomas Hollier 40 f. and on not guilty 

_ pleaded, there was'a verdict for the King 

The defendants now moved in arreſt of judgment, 

and offered ſeveral exc Aare wh no6ape 0 130 4 þ 

_AUM&, That it _ ledged that the defendants well 
bnew that the l. ad been proved before in the pre- 

rogative court: - whereas they ſhould have fiewacthac | 
it appeared judiczally-before them. For otherwiſe: this; 
is 3 — * inditting a judge for giving ſentence as | 

When a matter not appearin to him o 
| | | have inclined him to the ther- 2 0 n eis 
| To this it was anſwered, that he 7 not well 


know it, unleſs iv uppearodunder ſeal,” and this being 


Fi 


| . 


| Indictment. 


1” laid in the indidtment. 


Parker, Chief Juſtice, faid; he. would: intend it ſo, 
* in fact Gp n Probate. was affixed to the ſame 
cop) as the firſt. 


il 4 Munt, and the juſtices have no juriſdiction as to ex- 

tortion. But this was likewiſe. over-ruled, for their 

Was bas in it the word extortion, 3 In}. 149, 
zdly:. It was excepted, that the hone had not 


— deſendants were uilly of extortion. = 
GRO Chief Ju 
| e uſual fee for the probate, ſince in this caſe the 
Zee ants had no title to any fee at all. 
- 4thly«, It was excepted, 2, the defendants offices 
are diſtinct; and what ,extortion in one, 
might not be in the other; or therefore the indictment 
ought not to be joint; as, two, cannot be gointly indict- 


hap 
0 Parker, Chief Juſtice, This would be an exception, 
if 125 were indicted for taking more than they ought, 


where none is due... And this is an entire charge. 
For there' ure no acceſſaries in extortion; but he that 
is aſſiſting is as guiliy as the extortioner; as he that is 
party to a riot is anſwerable for the act of the other. 
Eyre, Juſtice, doubted whether the ell Flew was 
ſufficient, and quoted a caſe where having knowledge, 
that he was "elected coriſtable was held ih But as to 
the merits and all the other o jections, the Court were 
unanimous; but adjourned as to this laſt, and to conſi- 
der what puniſhment to infliẽt on the defendants Vie de 
Stra. vol. 12 6 IRAN i e 0 544 


EE gy IM 
wege = 63 * 1 13 ay N 145 1 
N 


eee, Kite v. Cars & af. 


The defendants having teen, 1ndiJed for 7050 
en ing into a room: Wor me in and cbnfeſſed the 
indictment, and- moved' to 

"proſecutor, to ma, the fine,” produced 


that a young gentleman, who was then in 4 toom, 
and iI of the . 
died; though he was in à very good way before, and 
whether theſe 2 could de read on this indict- 
Menlo he ueſtion. Ada auen, 

Eyre, Juftice, was a "pe the reading them, becauſe 
it Way an injury to a th „ and no mention of 


it in Tet n Tf te 5, the plaintiff Would 


Was Hop 2 doe by be given") in Evidence, not being 


Pratt, Chief Juſtice, Page 150 Regt, [Taſtices, 
immediate conſequence '6f the riot; and could not 
ſubſiſt as a'crime of itſelf. Abd if it was "otherwiſe, 
every man might make his ingiermem as long as; his 
evidence. Befides, why are affidavits ever eos unleſs 


ot ap pear on the general allegation of the crime? 
hey ia, the true Rin io was, Where the matter 


"combination of the weavets was a confpiracy, which 


is a crime 7ndiable ; aud it would have been hard to 


Aus them on that accbunt, and 15 leave them open to 
be indicted for a abs In an in&#ment for 
à riot iti Gn, Windows, Holt, Chief Juſtice, let 
them in to ſhew, et: it was becauſe the proſecutor 
77 put odt illuminations for the peace of "Ryſwitks 
Bt ent are not to be conſidered, the punhiſh- 
for a riot muſt be the fame in all "caſes; which 
would. be highly unreaſonable. The- affidavits were 


5 ' wy i eee 4. n S117 tht 71 

1110 NINO + & 

"Tri rin, 7 G. The King, v. Carter. bl oh 
ing 229} Anau! 5 


4: 1 cer of peace; and it was excepted that ĩt did not , 


_ after a verdict. 1 
46 


337 


ly. It was MCC that this w was an, indictment at 


A lledeed what was the juſt fee; Io it des not appear ae 


ice. It matters not whether 40 


ell for eki a trade without ſervipg an apptentice- 


but it is only againſt them for contriving to get money 


it to à ſmall Fe, The 


11 'Pox, was ſo frightened that be 


"I 


"Yes Zating his ſerva ＋ e 'of damages 

it muſt be laid in the fr YA of gw” 9 
the ele . 155 Ning v 221 0 . n this puurt, 

© where Fre . frre jourueymen 
Bo nh 5 riot, the ttc ſuſtance of theſt\nioeting, bw. 
in order”! e their. Refer to. raiſe their wages, 


Were fot readir g the affidavits," becauſe this wðas the 


it be to 2 the 7 15 of” circumtatices, that en- 


, can.or cannot ſubſiſt a8 4 diſtinct crime by itſelf: | the 


re allowed ko be read. Hu Strat vol. 19. 139 


The enn i ſot a nabe Were juſ⸗ 
they had any Nen for waiit of the words, 47 | 
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405 e to Beer n An 
en, 3 rnd otbdr off nts erp rivhts 


under the head Arreſt of Judgment. 99 
 Michaelnas, 8 GC, The King v The Jorge Yor | 


. Nog Jeffrons of the... peace, | 


ment, fo -onſ] 
J to work at ſo much 17 8 1 day, Whereas they are 
not obliged to work at all by the day, but by * 


eg ty of Cambridge, becauſe this is a N 119 7 caf ſe, 
an. intendments are never, 


or agreement for a 


N: 
1 


that the defen 
as they demanded; butthough this nig 


538 
„ 125 


et 
or theſe words are in all the mi 
fince fat. 18 Ed. 3. and the opinions have been, 5 er 


Ae this clauſe the juſtices, as juſtices, cannot hear 


and determine thoſe matters. 
Per' curiam, The indiftmiht muſt be quad, "At 


mediately after Wing 
. the he "opinion of die Kin 


| ome at ed. 
"Lambert fays, they Pall 1 F 


ceedipg on ing common lar futildiftion,” but n jutiſ- 
"diction given b 3 en ever they hold ſuch 
pleas, they muſt ſhew an appointment to hear and 
rows, F; and we cannot intend that they we ſuch 


N Vide Strange, vol. 1. p. 442. 


Eater, 8 Geo. The King bt e. 
See ikis caſe fully ftated in page 118 of this work, 


lors of Cambridge. 
One W. together wich feveral other journepmen 72 


lors, of or in the town of ambridge, were indi 


for a conſpiracy among themſelves to 9 4 their *wages, | 


'* | 1 4 
8 . | 
** 8 
1 9 ; ; 
* 


; firt the. juſtices were only ;Conjervidtors 15 iptace, 
Fel the fubſequent! owe tohcar and deter ne, given 
by „at 18 & 34 Eu. 3. is only that by Soth non 
"they m may have fi ſuch a PG PGOwer. The eon of 'the 
peace appears to have Been altered | UG eh 1 


wver, which muſt'be un- 
derſtood by Alec in. As therefore this is hot à pro- 


; 


"MS. 0 9 


— * 


$ 


2 


and being found guilty, they Men their Duncil 
_— in wry of Judgment « on errors in the 
recor 


iſt, It was o3jeZted, that the defendants hiving the 


addition of 'ycomen, are notwit ſtanding charged With a 
_ confpiracy not to work as journeymen taylors, Which 


is a repugnancy., 
— * he caption is not good, being 10 the insel 
Fc, omitting our Lord the 


after peace, Hilary, 11 Ann, 110 inditments were 
quaſhed on this exceptions 


ally No crime appears on the face of this indigt- 
r it only N them with a conſpiracy” and 


E b 1. 5 Eli. c. 4. 
Fo e That this fact being adi in the town of Cam- 


* bridge, it, did not appear by the record what county | 
" Cambridge was in, which it ought to do, becauſe thete 


87 many other towns of that name in England : in| | 
ou 


cefter ſhire. , So a, mil-trial ; for 5 f Ra more 
reaſon to award the venire to the ih vg 90G than to 
to the ſheriff of any other count 4 Pee , 
is ieee to the Heriſf of Camibr 17. Saia lg him 
to ſummon a jury of the county. In e ma Ein of e 
indidimeni, 197 vill e, C, in the indictment, the benus is 
alledged. only at the vill of 1241 the certiorari o temove 
it, is directed to the ju 278 of 0 eur Lord the King of the) 
he of C. in our county. o | 
This, erro ris; not 1900 by nami ng the c Fu in 
the e to remove the e becauſe that 
writ is only an order of this court. 3 
„Neither fhall it be net that Cambriggt is is in the 


1 lowed in e ons of 
this nature. ES 
5thly, This indictment ought to conclude ax 2 the 
form of the Aatute, for by a * ſtatutes vizs 7 Gee Jour-! | 
. neymen len ar ee to enter into any con Ta | 
vancing/their, wages, And ar. 2 
3 6. c, 15. makes ſuch perſons criminal. Saund. 25 
ones. . 1143366 44 | 
Per. curiam As to the fil, there is no e | 
between the addition of yeomen an taylors. 
As to the 175 cond, Wis exception has been often over- 
ruled, eſpet of 1 ite Years. 
As to the bit it is trye this lets ſets forth 
dints denied to work under ſuch Wa 
ht be more 
directed by the ſatu, yet uot the:denialy &c 


buſt fol . they were indicted; FN 

conſpiracy of any ** is eval, though the x mattex 

about which they <onſpired- might have been; lawful 

for them, or any of them to do, if they hal net 

ſpired to do it; and this appeared in the caſe of the 
ub-wemin v. The Brewers of Runden. 

As to the ourth, a venire acids, direltea i to the 
ſheriff of Age to detutn a jury, if he deturns dne 
of the cbunty of geen is is 2064 for Gamb | 
being — in ſeverdl ads of parliatnent, the eoure 
muſt- take notice of ſuch acts, and on ſuch a return 
will intend, that Cambridge is the e 3 4 
7 * In che caſe of Withers'v«.. Forney, 

„we took. judicial natlce, that- Lon ou 1 $6 

of Lomn wete "all: one. The ee the ip 
&« to the juſtices of our Lord the King of :the -willf C. 
in our county of C. and returned b he juſtices of 


60 the vill © in the commy of of C.“ that it vill be A very 
foreſi#h fr intenament, td ppoſe the v1 t'of the 
county. 


As to the b, this indictrrent need not condude 
* 0 LED Crow becauſe ĩt was'foria' c. 


© * 


© Be is ah offence at common law. There. 
ore en Was \affirmed ag rs whole. wen 
Ee. od. Np. vol. * | 


». > 
* 
\ * 


e 8 G4. "The K King- v. n | 


8 of the ſervants in the Houle open 0 buran 5 
chamber door (which wa was faſtened with a braſs bolt) 


wan a" a-Pape : and Ming „Chief 
J fee, ruled it to when a bur lary, and the 9 was 
J. ed and tr OE "Vis dev > ow 7 

2. iin : * 4h 


Hilary, 9 Ge. The King Fe nd Oath, 


Tue defendants wete' tried at the 8 25 
indictment for 'piracy in ſinking rf ſhip near We of 
* 5 7 00 . fol | 
| ought this'Thip,” J. wide 0 wier 
the Lot, and e having frei e her, he 9 5 [on 
the ſhip, and 400 J. on to the N ft "Ry 

Afterwards they put tofea 1010 oy the goods on the 
. coaſt of England, and then put to'fea again, and about 
two days afterwards the ſhip was ſunk, and then he pro- 
9 7 a the next port that both e ſhip and cargo 


Were 
„e proof againſt the triaffer was, thit'theUay' 
fore the ſhip was loft he took notice that che 
ke was out of repair, and defired ſome of the 445 
ſtop oy chinks therein, for that he did not know how 
ſoon they tar day have octaſron to-make-ufe* thereof, 
fe next day he deſired one of the ſailors to ſee how 
1 Hey in the pump was, Who in quarter of 
before had pumped till it was no more chan 
: 72 We deep but 67 to his great furpfiſe found 
At 2 15 N 3 Udep ; theredn * and the 
reſt of the ſhip's crew n and continued to 
but ſtill the water became higher in the ſhip, el pos 
Nen was fifteen inches high. 
ereon the failors who 6 fn. and ome of the 
- reſt of the ſhip'ù crew, offered; to go down. W 
but the maſter would not ſuſfer anꝝ of 
down, nor any body to: be there beſide himſelf. 400 
Sprigg, Who was all the time below, whieh was prov- 
ed by the ſailors; and: that the Mater cuuld not flowin 
o ſo faſt, unleſs ür n e the bot · 


ae 8 2 


— 


N. This difent — A. Sa Baker 9:6 

A 18 8 caſe, 

goods of another ere delivered on a 72 | 
cial.truſt to be carri £0! 2; but thers the 

ere the property of 8p; 'hinſeifgand be! q not 

de indiled'for. —— 
K „chatte 

8 


charge another, becauſe. 3 bea loniaus e 


a Well as E now there could be no felon- 


he himſelf was owner, and 70 poſ- 
220 E , Mu. Mad Rep. aul Wan 


Eau 50. "The King v. ngen. 


be deſendent whio s maſter of a ſhip, n K 
Alla anditried ten three ſeveral inditiments at the Old 
Bailey, beffane gh zudge of che' {amiralty Court. 

The firſt geo cma of Was for e and pirat- 

rain ſhip. 
95 1 — HEN ans rey" in ſtealing the 
goods which:howeceivedenoa the faid ſhip at re 


7 
q 


5 _ 1 q 
be tied due tense awas/for a chest 15 committing! | 
5 aſoraſaid. | 
he court and jury acq ultted de detendantof dne 


imidmauis, und — him guilty of the third, 
45 he — and committed: el 'he Fe JE 
. er vol. 8. 7 nl at 


Trinity 9 Gee. The King v. „n Father Nod Sons ' 


See this end Eee iny page 237 of this won, 
WHOSE the n ertiorari | 


eh. 905. The iv. Hetch. 


5 
The court was moved to quaſnh an ie flat. 


5 liz. c. 4. "where it wasgaverred to be a trade un- 


uſed at t ein Great Britain, inſtead of England; 
: 1 8 to ſhew cauſe, * made abſol jute 
aan APP Av e mae do er ed N 


2 9 Geo. © The King „ 


See this vaſe) fully;ſtated- in page 285 of this 75. 
under the head Es res _ 


Aiebacbmas, 9 Geo. ne King: Ve Lager: work 


The deſendant Gas committed to the Tower for 

2 in eqmpaſſing the death of the King, 

nd an rendidtment — 1 been found againſt him at 

ard in bn removed-hither by certiorari, 

oy ele win — xceptrons 2 —＋ wer 8 4 

dT tidy in, nonſenſe, and ſurpiuſage, an 

that 1. — — ae ure; or and inſenſible n in 

the very commiſſion, by virtue whereof this indictment 

was found, as plemus ueritut. which words cannot be 
conſtrued to any manner of ſenſe. 

As to the m/-ſpelling, he (the n is called 
in the · imitimeni Chri/to phorus,” with an e, when it 
ſhould have been with an o, a fo 2h Chriflophorus. -. 
 Fawhich — 10 0 ey did not know 
what his name was, and probably he might be baptiz- 
ed by that name; but if he was not, then it m s pt be 
pleaded, jm gba „and though the Lexicons and Dic- 
tionaries might "warrant CO yet the, other 
m t lketviſe be a nume of baptiſm 
'ben it was objected again} the — of the mate. 

«ments viz. chat he {the priſener? compa ovit imaginatus' 
Red. Sh { facram 

ton copulate et ſhould have joined the word mntendes | 
= eiſame mood atid tenſe, Ec. therefore it is 65 


*congruous: Latin, and i r ãn an mdictment, 'a 

makes it vitious D me 42 Jt fend.” t 

"King im an inſiguifioatit word, not known ſui law, of i 

f * y Tatin author ;z and for theſe feaſons, this ridictm 
ought to be quaſhed, -and the ruthet, becauſe all-forms 

—— blpeciatly in High! trebfon, ought” to 


8 ee reſolved, tha as 
the fault ivbjeted tothe go² n ĩſſion by virtue [LAS 
of \this-rndectmont. way taken this *Eotirt has no 18 

oven it ſoas:e0 αu¹ν he. indittmient ;- 5 but 1 * 

— —— brit cannot be © the 44 
my . ˙ 
bey are in che recitaſ of che eommiſtan | in the ap- 
of thesndatment and miſt refer the former words | 


4 
. 
* 
> 11 
x © 
. » 2 1 ” 


* 


- 
* 
* 


——_— 


[ . 


| 


"1 


omins Regis ca- 
"here the conunc- mine, nor judg gment ever. 


| 


| 1 tenſe is coupled Wich the preter-per. 


| 


by 
1 
1 


"Be 
WF 1 


33 


{att "They" PO 4n the 3 2 com- 
miſſion, publiſhed in a treatiſe allowed by all the judges, 


or the aſſiſlance of the Judees | in Scotland, th 

be as to the m7 15 Polling the 4 N. Ire; 
ke? — plead that matter e HEY he m 
well 'known by the name of C as by the * 
| name of Obritepherut. | 
Aly. It is true the verbs are no "a in che fam 
tenſe; but though they are. not, and that the 71,24 

oo ct. B yet that 

is not material, and. ſhall. not ke e this . indictment 
- naught; eiche word is ſufficient to charge the defen- 


dank with the intent of compaffing +; Either over? Re 


Aa Wi 41 id 
-  3dly. nd as fo the wo s od ud, it bein 
overt 'proo rhe geſign; it is Cl enoug r 
[proof 1s 1. tbed: an overt 4 of the thipgs ad in the 
|  andictment 3 beſides, it is not a ward u 3 Wer. 
for it is uſed every day in the court of Ex 
 feifire facias are words in a writ ſent to the: 
he returns /eifiri feci. Lane is a pro word ; but 
without! it there is ſufficient to chatge r. Layers ; 
Theſe obſections being oyer- ruled , — Priſoner 
pleaded.a miſnomer in abatenient, ak, his plea was rere 
15 read, and filed, and a terward $. he. 7 Te 
to the Tauer. Vide N fb. fo Tos By EIT 


eriff, and 


Ear, , 10 Ges. The A v. Cr . 


T he defendanit was indicted at the quarter e fon: for 
-the county of Kent, as Overſeer. of the, pariſh of Stan /- 
- 'combe'in that county, for diſobeying an order made by 
two juſtices, whereby they ordered the churchwardens 
and overſeers of that pariſh to pay 45. per week to the 
keeper of the hauſe;of'corretion:there, for the main- 
tenance of one B. a lunatic, committed to that houſe, as 


y + 


| long as B.1beuld continue there in cuſtody : and the in- 


© dictment ſet out, that the defendant was one of the over- 
2 Sc. and had notice of the order, and was re- 


queſted to,.pa the. 4 6. per by.the keeper of the 
houſe'of corre ion, ani ha probes it, & 24 


court by certiorari, an exception was talen that there was 
no poſitihe averment in the indiatment that the two juſ- 
tices had made ſuch an order; for it was only ſet forth by 
Way of recital, that whereas the 2209 juſtices had made an 
order, &c, and for this reaſon twoindictments were quaſn- 
ed for 5. 8n org an order. for receiving abaſtard child, 
Salk. 37 1. The King ve Whitebead. And unleſs there was 
ſuch, an. 1 Which e to be poſitively alledged, 
there could e no-diſob tence to it. 
| The council for the King cited the caſe of The ueen 
v. Goddard and Carleton, Tran, 2 Ann, and ei 
Is that Be, order here was oy. ſet. out by way of, recital, 
but the non-payment of the 4 4. per week 6 is aſi- 
yg, al dged. But E 45 1 hy 


5 be of that order, an q therefore that htt "a 
ichveiy Aeg. And as to the caſe. of The, be po 


Goddard and Carleton, the forges was the offence, and 
that was poſitively... averzed ; - 
court ſeemed-then to be of that opinion in that caſe, 

yet it ** nee adiudged, for.the,cauſe, was not deter- 


ven on that indicꝶmen > 
$06 the caſe Cited from is in point. 80 _—_ 


5,9. 98 Wag Doh fee e. Haide Raym. 


E „ „ 


mah d l- King v. Mio: 


words, it in preſented, zubich. bill is. true, inſtead; of, that 


. Ad, 4 true, ar We Frag made to quaſh it ni, &c. but 


no 1 Kale ſe was 1 hep 72 ot F 
, Mod. e, 


5 


155 e d. Te King Ve Wii's *. 


— found Atuaſt fox perſons Joint 
25 3 array pee vhs ape it 8 
guſa the caurt tithere ought to diſtinct 
22 s ndicfmenti. Vide Stras vol. 1. p. 622, 


\ | 'S 


Oy 3 Collection TM all Statutes relating to bigh-treaſan, 


ver, Where 


And on 
.: demurrer to this indictment, it, ee ry into this 


1 eur1ams If there + pr. order. there could be no 
Queen v. 


zawever,' thongh the 


* 4 motion to 12 anindictment, RR theſe . 
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| e 1 ods e Seeg > 4 not be pub to the trouble to plead or de. 
be defendant was indidted, for fat T. S. zu er 1-\mur; ſuppoſe there is à coriſpiricy to er lande at vey, 
| © balliffs, &c. did by virtue of a iu it e our, Lord the King pen annum value to a poor mark, in order d get bim 3 
of freri facias, and a warrant theregn, levy the goods; ſettlement, or to make a certiſrate- mam a parilh-officer. 
f M. G. and that the defendant, % 1 wi Pere or a conſpiracy to God a rome big of 'a-baſtard-chilg 
did afſemble; and riotou/ly and  rautoufly did reſcue.the' | into another pariſh to be delivered there, and { 
” the faid goods, and affault and, beat the bailiffs, and | ,charge that pariſh, with:the child; certainly theſe are 
/ ſo.diſturbed them i the execution: of . the writ and wat 7 R 1 not ſet forth 
funt aſbreſuiiiiilu. ][ that the, woman-was'likely to be chargeable to the pe. 
s Oo pleaded, judgment was given againſt the |. FM bns iim. 401654 war aun. Tart 21 Gr 
* defendant. and the court was now moved i Goll f he objeQion, ** that the! ſeflio 0 5 
defendant, and the court was now moved in arreſt of to the objection, ,** that the us have no ju- 
judgment, for that the th fac, was no; well ſet forth; |...5 riſcict ion 1n.confpiraties,?? the contrary is true; they 
for it was by virtue of a, writ of, aur, Lord 7 Ag: 4 eee, at common iin, but by 
fferi facias, without ſetting forth the writ itſelf, and the flatute they have; and they have no juriſdiction to 
without mentioning, the party's name; then, it ſers' indie for forgery, but certainly theychave Jurifdidtion of 
forth, that there was a warrant according to the exigence | conſprractes, and ſuch a perſon as this defendant is, was 
of the writ aforeſaid, and that the defendant difturbed| |. puniſhoble._ by indictment. at mem I 11115 011 
* the bailiffs in th» execution of the writ and warrant aſore- I In Trinity, term following judgment w given 
ſaid, which is ill ; for if there: was no writ, there could for the defendant, becauſe it was not auerred in dhe 
be no warrant ; it is true this 11417 ment mentions a indictment that the woman was laſt legally ſettled inthe 
. a TIL | : Eh #3 is »3 <2 Mrs do HE 8 i 3 * 1 1 ; 0 
writ, but it is not well ſet forth, and if fo, the war- | pariſh of B. but only that ſhe was an inhabitant there, 
rant muſt fail; for the court can never judge whether! | Vid Mod. Rep. vol. 8. p. 321. 1 AE 
L it is according to the ee kg he Writ, when * ee $153 A . 28% 25 . g 8 py 5 v5 ; £ ALAS, 1 
goed writ appears, te have iueg, „en d Eo e Lomond tan Hats Bed 
Per curiam. It is true, the bailiff may defend him- Micharhnas, 1 Gt. Tze King I 8 Wand nd Taylor 
| -»felf by the warrant, but a writ muſt. be ſhewn, to | 3 „ 
0 charge a ſtranger ; and this is the conſtant diſtinction The defendants were ſeverally indicted for receiving 
þ in ſuch caſes z and as this caſe is, an indictment would; | goods ſtole. by one:Fo/ter, knowing them to be ſtolen, 
4 have lain for a ſingle battery; but the warrant itſelf, as tor a miſdemeanor again/? the form of the flatute; on 
8 and the diſturbing another in the execution of that, nt e pleaded, they were found guilty at' nifi prius 
MN warrant both pos the writ, and that not being before Pratt, Chief Juſtice, 0 bo nn 
„ well ſet forth, thoſe things which refer to it mult ne- The council for the defendants moved in arreſt 
5 ceſſarily fail; for which reaſon the judgment was ar- of judgment, that by fat. 3 & 4 M. t M. 49, fer. 
4 " reſted. Vide Mod. Rep. vol. 8. p. 357. I . this offence was made felony, but by à ſubſequent, 
5 | Ns ena, = I 1 £ £ ets Ie 4 3 2 oy 5 Ann. 3 the Irin be tried as 
oh rn Ares „%, for a miſdemeanor, if the principal felon cannot be 
4 Michaelmas, 11 Geo. The King V's Chandler I | taken and convicted; but if the 9 can be tock, 
1 ER en FF . | -theo the council for the defendants inſiſted the receiver 
4 . e in page 222 of this work, could not be proſecuted as for a miſdemeanor; and 
# under the he aftar To 2 | therefore it is neceſſary in ſuch an indictment as this to 
4 Ro «Re gent f s aver, that the prineipal felon could not be taken; but 
Micbaelmas, 11 Geo. The King v. Roberts: in fact 3 ſaid: Fofter eee taken, and tried 
"i ben EN. F I for the felony, and acquitted; and there is no ſuch aver- 
| The defendant was indicted and acquitted in this | ment in * But the Judges held, 2 
4 ue, and enn 5 In the ac - | deration of the ſtatutes, that the proſecutor had his 
1 . the proſecutor for a malicious proſecu- : * : 
| 4 1158 5 which 195 deferidaiit in the action 75 held: | £ n e 
5 to ſpecial bail ; and now the court was moved to.ſtop offences, yet none have had any ſuch. averment, as is 
1 the proceedings there, beeaufe this court being poſſeſ- inſiſted on to be neceſſary by the council for the de- 
Wl 5 * of yi principal 3 me Orgy judge whether fendant. 75 Whereon judgment was given for the proſe- 
4 the proſecution was malicious or not. cutor. Vide Raym. Vol. 2. p. 13700. 
4 Per curiam. It is highly inconfiſtent to have the rea- ö A Ga ; of 196 w— wits r 
4 ſonableneſs of ſuing here determined below; where b eee e 
' - there are any particular circumſtances of Wenn, Hilary, 12 Ges. " The King N. Sil 
is z judge may require 1 288 the * ß „ «]— — -% é - 
9 not require it. However, if we ſtop proceedings be- See this caſe fully ſtated. in page 499 of this work; 
4 low, we will order the defendant to find fpecial bail; 0 under the head * pot wh 1 wy o mer e work; 
1 which the —_— below aprecing Trane f „ os tv ew Sos 
4 ings. were ſtayed. The court agreed the caſes on this | Ma. G Mr ant 
7 point in Saltall and Siderfin to be law. Vide Mod, | Eafter, 14 Geo, 0 The King v. How. 
9 e UFO OPS ALLE 1 | | DILL BIR? bit ̃¶ . EN To p 
4 - AOOST A000 An eee againſt the defendant, for 
43 eee BHD LO ed 1 that he abufed one Sir N; halas Carew, being a juſtice of 
|  Michaelmas, 11 Ge, .The King v. Edward; et al. | peace, in the execution) of his office, by divers ſcar- 
4 2105 „ eis, threatening, und contemptuous words, \and with 
bl Due defendants were indicted, for that they, ) a ] forte and arms u lawfully retarded bim in the execution of 
4 conſpiracy between them, gave the huſband money to | his ee rr 
4 -- marry a poor helpleſs woman, wo was an inhabitant On demurxer to this indictment it was objected, that 
i pers of Be and incapable of arriage, on urpoſe Le Was too eneral, and that the words ought to be ſet 
1 to gain a ſettlement for her in the pariſh of A. where out, that the cour may judge whether they are indif- 
4 the man was ſettled; and now the court was moved to able or not, according to the late caſes of 'convidions 
iq quaſh this indictment, beciuſe it is no etime to marry a i far cur/ing and wearing where the court has: tequired 
4 woman and give her a portion; and the juſtices are not [the oaths to be ſet ut. 40 7 
judges what woman is capable of an huſband, neither || The council for the proſecutor admitted the indi- 
1 bars they any juriſdiftion in conſdiFgcter. * „„ | | mint to be bad as to the words, bur inſiſted that it vis 
. Per. curiam. The quaſhing of indictments is à diſere- | good as to the obſtructing the juſtice in the execution 
i. tionary power of the court, but in this caſe the defen- | of his office: and if any part of it be-welllaid, there 
dant has not ſhewed any thing to induce the coutt to f ſhall be judgment for the King. | Juſtices are indifabl: 
jd quaſh the indictment ; and if the matter is doubtful, the | for neglecting their duty, and it is but:reaſonable to 
1 defendant muſt plead or femur; but indictments for give them the ſame remedy ava; pſtructions. 
conſpiracies are never quaſhe 5 4 ee. Ws . y — | — 
A bare conſpiracy to do a lawful act to an wnlawful 1 fagutd Not 775 gment for — defendant. But 
Ny end, is à crime, though no act was done in copſe- | this is bad in the whole, the word-retarded: will _ 
quence thereof; but it che fault in the indletment ih f Narrafit calling this an obſtrucion\but-ifit welt 
5 dee ee „enn | x n | | : ſurely 
; ; 
0 | 123 a 


ment was given for the defendant. Jide Stra. vol. 1. 


Eafter, 12 Geo. The King v. Warre et al. 


demutrer to an mdi/ment, the caption appeared 
WB at a ſeſſions held ad a 17 inſtead of 
Epiphaniae; and it was inſiſted for the defendant, that 
this was a different time from chat preſeribed in the ſta- 
tute, for E 3 is in the Roman calendar, and was 2 
Biſhop of Solamis in the time of the Emperor Theodo- 
Aus and the court held it ill, and 1. judgment for 


Trinity, 12 Geo, The King v. Edwards. 


The defendant was indicted for conſpiring to marry 
a poor perſon ſettled in A. to a perſon ſettled in B. in 
order to bring a charge on the pariſh of B. and on de- 
murrer judgmerit was given for the defendant, becauſe 
it was not an offence indictable. Vide Stra. vol. 1. page 
707. | | 


Michaelmas,. 13 Geo. The King Ve Rhodes. 


See this caſe fully ſtated in page 461 of this work, 
under the head Evidence, * f | 


Hilary, 1 Geo. 2. The King v. Channel|. 


The defendant was indicted, for that he keeping a 
common gri/t mill, and being employed by //illiam 

Bare to grind three buihels of wheat, did with force 

and arms unlawfully take and detain forty-two pounds 

weight of the ſaid wheat. On demurier judgment wes 
iven for the defendant, there being no actual force 

8 ſaid, and this being a matter of a private nature, no 
action would lie. Vide Stra. vol. 2. p. 793+ 


Hilary, 2 Geo. 2. The King ve Malland. 


The defendant was indifted on flat. 12 Geo. c. 35. 
> for burning place bricks and Nock bricks together, 


And on demurrer, it was objected, that in th par- 
ticular inſtance, though a penalty of 20 5. per thouſand 
is given, yet there is no appropriation of it, or any 
method preſcribed in which it ſhall be recovered, 
though there is to all the reſt. And on looking into 
the act, it appeared this offence was omitted out of 
the clauſe, which gave the brickiayers company 
power to ſue for the penalties; therefore the court held, 
that the 20 s. per thouſand, was in the nature of a debt 
to the crown, where the unappropriated penalty would 
go, and might be ſued for in a court of revenue, and 
not by indiAment; and therefore the detendant had 


judgment. Vide Strange, vol. 2. p. 828. 


Eafter, 2 Geo. 2. The King v. Myne and others. 


The defendants were indicted, for that they unlaw- 
Fully, riotouſſy, and routouſly, und ao illicitly, rivtoufly, and 
. Toutoufly broke, and threw down pales, and took away, &c. 
two Water engines belonging to F. G. The defendants 
having been found rah, the court was moved in 
why of judgment, for that the indiZtment is not laid 
wit 


force and arms, and that judgment was-arrefted on 


the like occafion, in 2 Keb. 133. 


Raymond, Chief Juſtice. When the fact implies a 


force, the addition of, with force and arms is not ma- 
terial; here it is laid riotouſly, c. broke, and threw 
down pales, Ac. which neceflarily implies a force and 
treſpaſs, and therefore it is hot neceſſary to determine, 
whether the omiſſion of with force and ams is general - 
remedied by at. 37 H. 8. the preſent cate being 
5 on the _—C— * g ES ph 
Per curiam. © indifiment is well enough. "Vide 
Fitz-Gibbons, p. 35. ene 


| Eaſier » 2 Geo. Zo The King v. Wynd & al. 


The defendants were indided for a riot, whereby 
- 1 | : R : : y 7 y 
they riotouſly took away fb water engines; after a 


=y 


Bn 


| 


| 


= © 


Indictment; 


ſarely ſome act or other would be ſet out. So judg- 


* 


- 


verdi& for the King, it was moved in arref of judg- 
ment, that it was not laid with force and arms. 
Per curiam. The words riotouſly took, broke, and threw 


7 


dotun, l force, and the zndifment is well 
10 N f 


enough. 


4 p. 816. * 


Stra. vol. 2. P. 834. 


Michaelmas, 2 Geb. 2. The King v. Upton. 
After a verdict for the King on an indiciment for uſu» 


he the court was moved in arre/t of judgment, that 
| they had only laid a corrupt agreement, without any 


Joan or taking exceſſive intereſt in purſuance of it. 
And the judgment was arreſted. 7 


Eaſter, 3 Geo. 2. The King v. Martham Bryan. 


On an indidiment ſetting forth, that the defendant 
game to the ſhop of one Langley, a mercer, and affirmed 
ſhe was a ſervant to the Counteſs of Pomfret, and was 
ſent by her from St, Fames's to fetch ſome ſilks for the 
Queen, and endeavouring thereby to defraud: the ſaid- 
Langley: whereas in fact ſhe was not a ſervant. of the 
Counteſs of Pomfret's, nor was ſent on the Queen's 
account, After a verdict for the King, it was moved 
in arreſt of judgment, that there being no falſe tokens 
or any actual fraud committed, it was not an offence 
indictable. | 


* 


1 he court would have maintained it as being a 
fraud concerning public traffic; and though no harm 
was done, yet an indictment would lie as in the caſe in 1 
Vent. 304. of an indiftment for a.conſpiracy to charge a 
man with a baſtard child, when there really was no 


child, ſo that the party could not ſuffer. 


Per curiam. There the conſpiracy was the crime: 


and an inditiment will lie for that, though it be to do 
a lawful act; this is no more than telling a lie, and no 
evidence being given to maintain it, the judgment 
mult be arreſted. Vide Stra. vol. 2. p. 866. 


Eafter, 3 Geo. 2. The King v. Fiſher and Saunders. 


In the caſe of Fiſher, judgment was arreſted after a 
verdict ; and in the caſe of Saunders the inditment was 
quaſhed ; being taken at an adjourned ſeſſions, and jt 
not appearing what day the original ſeffions began, to 


bring it within the time preſcribed by the ſtatute. Yide 


Strange, vol. 2. p. 365, 


Michaelmas, 3 Geo. 2. The King v. Taylor. 


An indictment was quaſhed for being toq general, it 


being ſtated therein, that the defendant was a /anderer, 
and a common and turbulent diſturber of the peace, hay- 
ing moved and incited divers flrifes, cantrover ies, &c. and 


for having abuſed one J. A. with ill language, &c. ;j 
| houſe of the ſad J. A. Vide Strange, BR 2, p. "Pe the 


Trinity, 3 & 4 Geo. 2. The King v. Clendon. 


The defendant was indicted for an aſſault and 
committed by the defendant on . 8.440 J. N. Lo: pats 
not guilty pleaded, a verdict was found for the King, 
that the defendant was guilty, Cc. and a motion was 
made in arreſt of judgment by the council for the de- 
A that theſe were two diſtinct batteries, and two 
diſtin ofences, for which the defendant ought to have 
been indicted by ſeveral indictments, and that they could 


not be joined in the ſame tndictment ; for as the offences 
were ſeveral, ſo the judgments ought to be ſeveral, and 


they might be well enough put in the ſame 
becauſe the court would conſider them as different in- 
dictments, and might very well give different judgments, - 


diſtinct fines ſet on the defendant in reſpec of them, 


on which a rule was made to ſtay judgment till, .. 


And the council for the proſecutor moved to diſcharęe 


the rule, for although he agreed J. S. and J. V. could 


not have joined in an action for theſe batteries, yet 
indictment, 


and ſet different fines, but the court held, that as no 
caſe was Cited, nor precedent to warrant ſuch an indict- 
ment, it was ill, for 5 ves given by the council 


for 
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Vide Stra. vol. 2. | 
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for the de fendant: ſo judgment was arreſted abſolutely. 


Vide Raym. vol. 2. p. 157% | W | 
Eafter, 4 Geo. 2. - The King v. Lady Lawley. 


See this caſe fully ſtated in page 157 of this work, 
under the head Averment. | 


Eaſter, 4 Geo. 2. The Ning v. Stoughton. 


The defendant was indicted for. a nuiſance, charging 
that he deſtroyed or cauſed io be defrayed a hedge» And 


on demurret, judgment was given for the defendant, | 
on account of the uncertainty of the charge. Vide 


Strange, vol. 2. p. 900. . | | 
Eaſter, 4 Geo. 2. The King v. Faphet Crooke. 


The defendant was convicted on flat. 5 El. c. 14. for 
forging a leaſe and releaſe: and the indidment ſets forth, 


that one Garbut and Mie were ſeiſed in fee of certain 
meſſuages, lands, and tenements, called Fawzck, in the 
pariſh of Clackton in Eſex; and that the defendant in- 
tending to moleſt them and their intereſt in the pre- 
miſes, forged a leaſe and releaſe as from Garbut and Wife, 
whereby they are ſuppoſed for a valuable conſideration 
to convey to him all that part called Fawzik Park in 


the pariſh of Clackton in Eſſer, containing eight miles in 


circumference, with all the deer, woods, Cc. thereto 
belonging. £3 | 

After a verdiQ for the King, it was moved in arreſt of 
judgment, that the premiſes ſuppoſed to be conveyed 
were fo materially different from thoſe which were really 
the eftate of Garbur and M ie, which was houſes, lands, 
and tenements, that it was impoſſible this conveyance 
ever could moleſt or diſturb them; or if it was a true 
deed, it could not paſs their lands at Jaw for want of a 
proper deſcription : and though where lands are impro- 


perly deſcribed, a court of equity will oblige the ven- 


dor to convey them by proper words; yet that is only 
where there is a previous contract for a ſale, and they 
do it as carrying that contract into execution; 
whereas here 1s no contra, and the caſe is no more 
than if A. had been ſeiſed of Blackaw, and B. had forg- 
ed a couveyance of [hitacre, which certainly would 
not be within the ſtatute. | | 

Raymond, Chief Juſtice, declared that they were all 


of opinion that this mmdiment ought to be 1quaſh- 


ed: the words of the act are, to the intent that 
© the ſtate of freehold or inheritance of any per- 


© ſon to any lands, &c. or the right or title of, in, 
and to the ſame, ſhall or may be moleſted, trou- 


© bled, defeated, recovered or charged. By this it 
appears, that it is not neceffary there ſhould be a 
charge, or a poſitbitity of a charge; it is ſufficient 
that it be done with that intent, and the jury found 


that it was done with intent to moleſt Garbut and his 
wife in the poſſeſſion of their lands. 


Accordingly 
judgment was given for the King, and the defendant 
was ſentenced to undergo the puniſhment appointed by 
the act for foreing a deed, which ſentence was execut- 
ed on him at Charing Croſs. Vide Stra. vol. 2. p. gol. 


Michaelmas, 4 Geo, 2. Faſbua Cornwall's Caſe. 


T he defendant was indicted with another perſon for 
burglary, and on evidence it appeared that he was a ſer- 


vant in the houſe where the robbery was committed, 


and in the night-time opened the ſtreet door, and let 


in the other priſoner, and ſhewed him the ſide- board, 


from whence the other priſoner took the plate; then 
Cornwall opened the door and let him out, but did 
not go out with him, but went to bed. = 
On the trial before Raymond, Chief Juſtice, Den- 
ton, Juſtice, and Baron Camyns, it was doubted, whe- 
ther this was burglary in the ſervant, he not going out 
with the other; and it being laid down in H. P. C. 81. 


Date. 317. that it was not burglary in the ſervant; the 


judges ordered it to be found ſpecially. And after- 
wards at a meeting of all the judges at Serjeant's Inn, 
they were all of opinion, that it was burglary in both, 
and not to be diſtinguiſhed from the caſe that had 


been often ruled and allowed in the fame page in Hale, 


_ Indictment, 1 
| that if one watches at the fireet end, while the ohen 


V. ide Strange, vol. 2. 


gold. That the priſoners then and there immediatelf 
q ks ET Be, HEE took 


go in, it is burglary in all: and on report of this oi. 
nion the next ſeſhons, _ defendant was executed, 
* „ 


% 


Michaelmas, 5 Geo. 2. The King v. Lowes 
See this caſe fully ſtated in page 280 of this work, 


under the head Conſtable. 


Michaelmas, 5 Geo. 2. The King v. Philips S - | 


The defendants were indicted in one indictment for yer. 
jury, and four of them-pleading, were convicted, It way 
then moved in arreſt of judgment, that crimes (eſ pecially 
perjury) were in their nature ſeveral, and -a cannot 
be indicted together. And Palm. 535. 6 Mod, 210, 
2 Roll. Abr. St. pl. 6. 7. Salk. 382. Eaſter, 7 Gu 
King v. Weſton & al. Salk. 623. Trin. 4 Geo. 2. King 
v. 3 Ante 870. 1 Keb. 585, 612. 635. were 
Cited. e 

It was cited Salk. 382. in extortion, Trin. 10 Am. 
Queen v. Marſhal, againſt two for receiving ſtoſen 
goods. I Vent. 302. 3 Keb. 700. for maintenance, 2 
Noll. Rep. 345. Palm. 367. Salt. 384. againft the huf. 
hand and wife, for keeping a diſorderly houſe,” and 
The Queen v. Dixon & ux. Stra. 312 Cro. El. 230, 3 
Leon. 230. where the execution was not taken in per- 
jurv. Cro. Car. 3 80. 

Per curiam. There may be great inconveniences if 


this is allowed; one may be deſirous to have a cerfio- 


rar1, and the other not; the jury. on the trial of all, 
may apply evidence to all, that is but evidence again 
one, The caſes cited are all of them applied to that 
which may be joint, as extortion, maintenance, &. 
but perjury is a ſeparate act in each: and Trin. 6 Ann. 
The Queen v. Hodſen & al. two were indictæd for being 
ſcolds, and compared to barretry, and held not to 
lie; ſo the judgment here was arreſted. Yide Strange, 
vol. 2. P. 921. | . 


Hilary, 6 Geo. 2. The King v. 5 as 


An rndictment for perjury was moved here by certiorars, 
and the defendant paid coſts for not going on to trial: 


the proſecutor afterwards moved to quaſh it, which 
tde court refuſed, unleſs he would fubmit to pay coſts. 


Vide Strange, vol. 2. p. 946. 


Eater, 8 Geo. 2. The King v. Francis et al. 


The defendants were indicted at the ſeſſions in Somer- 
fet/hire, for that they feloniouſy made an aſſault on So- 
muel Cox in the King's highway, and put him in fear, 
Sc. and 91. in money from the ſaid Cox did take, ſteal, 
and carry away, On not guilty pleaded by all the de- 
fendants, the jury found this ſpecial verdict, 

That Samuel Cox travelling on horſeback on the 
King's highway to Somerton fair, on a place: called 
Kingſdown Hill, in the county of Somerſet, ſaw all the 
priſoners in company together, one of whom was then 


lying on the ground: that Cox paſſed by them, and one 
of them (which, the jury did not know) called to Cox, 
and deſired, him to change half a crown, that they 
might give ſomething to a- poor Scotchman then lying 


on the ground, who was one. of the priſoners. Gor 


came back, and putting his hand in his pocket to pull 


out his money, in order to give them change, as they 
deſired, he pulled out four moidores, and à Portugal 
piece, value 31. iz s. and having the pieces of gold in his 


hand, John Francis, one of the priſoners, gently 


ſtruck Cox's hand, in which he held the gold, by 
means whereof the gold fell to the ground ; that there- 


on Cox got off his horſe, and ſaid to the priſoners, that 


he would not loſe his money ſo; and the ſaid Cox then 
and there offering to take up the pieces of gold, which 
were then on the ground, and in Cox's preſence 


priſoners then ſwore, that if he touched the pieces 


gold, they would knock his brains out; whereby 
was then and thete put in bodily fear of his life, and 
then and there deſiſted from taking up the pieces o 


8 ue 7 - c * 2 
2 of which menace he was afraid to continue his 


any further; but whether on the whole matter 
the priſoners are guilty of the felon and robbery charg- 
ed on them ; the Jury doubt, and pray the advice of 


ww yy, bebo ON e „ ß Gln Aordey $f 


IJIndidment. 


| old, and got on their horſes and rode oft 
bogs ooh 5 that Coe thereon purſued them, and 
_ after them about half a mile; and then the pri- 
p ners ſtruck him and his horſe, and ſwore that if he 
1 4 them any further, they would kill him, by 


reaſon 
purſuit 


rt. And if, Ge. 
6 ils ſpecial verdict the priſoners were removed 
to the K. B where it was twice argued at the bar. 


q on the firſt argument, the only queſtion was, 
wat a a in the preſence be in point of law a 


mined that it Was. | 


But then a doubt aroſe whether it was ſufficiently 


found to have been a taking in the preſence of Cox, it not 
7 ſaid ſo in expreſs words; and after it had been 
argued in this court on this point, it was ordered to be 
argued at Serjeant's Inn Hall before all the judges of 


England, And this term the Chief Juſtice declared, 


that all the Judges, except Carter, Comyns, and Thomp- 


ſon, (who only doubted), were of opinion, that the fact 


of Cox's preſence at the taking was not ſufficiently 


found though there ſeems to have been evidence 


enough to warrant ſuch finding. The whole reſted on 


the word immediately, then and there, ſerving only for a 


verue, and immediately was a word too looſe and uncer- 


tain. In all legal proceedings, it does not exclude all 


ne times and meſne acts. In Oneby's verdict it is 
me five times to different purpoſes, | In Mawgridge's 


hue and cry muſt be in convenient time; and yet on de- 
claring, you aver it was immediately, which is ſupported 
by proof of a convenient time. The caſes cited ſhew 
how nice the judges bave always been ; and-therefore 
as here wants one neceſſary ingredient to make it a 
robbery, the priſoners muſt be diſcharged from this in- 
aitments 


However, we all think this a grand larceny, and 


therefore cannot diſcharge their perſons, and as we 
cannot give judgment for a larceny, there muſt be a new 


inditment;. for we are confined to the doubt of the 


jury, whether this be a taking from the perſon of Cox. 


They muſt be remanded to Somerſetſpire. We diſ- 


charged Burridge the other day, becauſe no ſpecies of 
felony was found. Vide Stra. vol. 2. p. 1015. 


Faſter, 8 Ges. 2. The King % The Inhabitants of all 


Saints and St. Mary's. 


Theſe pariſhes were indicted for not repairing an high- 
way, and on demurrer, ſeveral exceptions were taken 
to the indidtment. 1 | 

1ſt, That there are no names of the grand jurors ſet 


2 Roll. Abr. $2. and 2 Keb. 490. But the indictment be- 


ing read, it appeared that their names were ſet out. 


2dly, The indictment is not iufficiently certain in ſet- 


ting out the length and breadth of the road, for it ſays 


only containing by eſtimation abour ſixteen acres, Sc. 


2 Noll. Mr. 81. 


3dly, There are there three pariſhes jointly indicted, 


though it is a ſeparate offence. Stiles 157. . 
4thly. It does not appear that theſe pariſhes were 
bound to theſe repairs, for it does not appear that the 
road is in any of the-pariſhes, nor is there a ſufficient 
preſcription laid to charge them otherwiſe, it being 
only (aid that they have been uſed and accuſtomed to 
repair. 8 $7 | 


twice. On flat. 27 Eliz. c. 13. ſect. 11. the notice for 


Lord Hardwicke. I do not ſee on this laſt exception | 


how this indictment can be maintained, the pariſhes are 


an eccle/zaſtical diviſion, yet they are of common tight 
bound to repair the roads, and therefore it is ſufficient 


to ſhew that a way lies within ſuch a pariſh, and is 


out of repair, and to pray proceſs againſt the inhabi- 
tants. Now, 


pariſhes are within the liberty of Herby, it is on 


ſaid, that they are within Derby; and even if theſe 
words did ſufficiently ſhew that, yet it would not tben 
appear that they are all within the liberty, fo as to 
make them a vill; and if that appeared too, it ſhould | 


— 3 +» 4 ; 17 n 2 4 «; ©: v 9,5 
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nts v, here it appears, that this highway is 
within the liberty of Derby, but it does not that three - 


' 
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1 
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— 


the Crotun- oſice; an 
call on in ſuch caſes; but however, as it is found, we 
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| | HY 
be ſhewn likewiſe by what means they are chargeable, 
but it does not appear on this re 
of this road is within the pariſh; ſo th 
this exception. | ee 3916 4 OY 
Lee, Juſtices I am of the ſame: opinion, and I ſhould 
think too; that the zndictment is bad on the ſecond ex- 
ception, for if the breadth does not appear, how can 
the court ſet a proper fine ? | 
The court agreed, that it was bad on the 4% excep- 
tion, therefore judgment was given for the defendants. 
Vide Caſes Temp. Lord Hardwicke, p. 1m. 


t it is bad on 


* 


Hilary, 9 Ge. 2. The King v. Putra: 


taking from the perſon, and it was unanimouſly deter-- The court was moved, that ſeveral unneceſſary 


counts might be ſtruck out of an indictments. 
Lord Hardwicke. How can we ſtrike out any thing 
that the grand jury have found? We might do it in 
an ns, the officer that attends the grand jury 
ſhould not let ſuch indictments come before them; it 
is fit a rule ſhould be made, that no indidtiments ſhould 
be preferred to the grand jury, but by the clerks of 
T then we ſhould know. who to 


can do nothing. Vide Caſes Temp. Lord Hardwicke, 
p. 203. Strange, vol. 2. p. 1026. pot TED 


IMichazlmas, 9 Geo. 2. The King v: Layer. 


Per curiam. The indictment, is the thing on which 
the merits of the cauſe depends, and therefore the court 


admitted it to be read to the priſoner, but not the 
venire facias. Vide Mod. Rep. vol. 8. p. 92. 


| Eaſter, 10 Geo. 2. The King v. Sutton. 


The defendant was indicted at Northampton aſſizes, 
for unlawfully having in his cuſtody and ' poſſeſſion 
two iron ſtamps, with intent to impreſs the ſcepters 


on ſixpences, and to colour and paſs them for Half 


guineas, And Lord Hardwicke, who tried him, ha- 
ving ſome doubt, whether the bare having them in 
his cuſtody, without ſhewing that he had uſed them, 
was indictable; directed a certiorari to be brought. 
And after it had been twice argued, the court was of 
opinion, that it was well enough; for coining 
was the prerogative of the crown at common law that 
this could not be a caſual having them innocentiy, or 
coming to him as executor; becauſe it is laid, and 
found that he had them with intent to impreſs. 3 Inſt. 
18. ſays, the perſon may be impriſoned; in'whoſe cuſ- 
tody ſuch inſtruments are found; and ſhall be im- 
priſoned for what is not indictable, lading wool is law- 
ful, but if it be with an intent to tranſport that makes 


it an offence; here the intent is the offence; and the 


having in his cuſtody, an act that is the evidence of 
that intent. We muſt not be too nice in theſe indices 
ments, which Lord Hale, in his Hift. p. 193. complains 
of in the courts. The defendant was fined 65, 84. to 
ſtand in the pillory at Charing Croſs, and to ſuffer /ix 
K 3 and to remain till the fine Was 
paid. Vide Strange, vol. 2. p. 1074. Caſes Temp, Lord 
e e n eee 


. Trinity, 13 Geo. 2. The King v. Maiſibeer. 0 i | 


An indiftment for larceny, and à ſpecial verdict there- 
on, was brought into this court on a certiorari. The 


indiciment ſet forth, that the priſoner feloniouſly ſtole a a 
parchment- writing, J. e to be a commiſſion 


out of the Court of Chancery, to ſettle the boun- 
daries between two manors, and. aſcertain the height 
which the defendant in the cauſe had a right to 
keep water up to, in a pond in his ground; Aud als 


| /o another parchment- writing, purporting to be a re- 


turn of the commiſſioners thereto: which commiſſion 
and return were reſpectiyely ſaid to be of the value 
2 5. and were of the . and chattels of the King. 
On not giuiliy pleaded, the jury found that two parch- 
n anſwering the ee in the indist. 
ment in the year 1712, were brought into the Six 
Clerk's Office in Miles, 9 to the Court of 
Chancery, the proper office wherein to record and 
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keep them as records of that court, where they were 
acconvitiefy kept till the zoth day of October 1738, 
when the priſoner privately carried the fame out of 


the office, with an intent to ſteal the ſame: that they 
were the King's goods, _ _— of — eee | 

my; and that in 1717, the cauſe was at an end. 
"This 6 2 bar, _ the whole 
re cord, the priſoner was guilty of petit larceny; in or- 
der to prove this, two things were inſiſted on, rſt, That | 8 1 0 We 
this was petit larceny, according to the general nature The defendant-was; convicted, for that the keeper 
of it. 2dly. That no objection lies from the nature of 
the parchment-writing, or its being a record, to bring 


his cauſe was argued at the 


this taking away to be under the degree of felony, 
On the other hand it was argued for the priſoner, 
that this is one of the ex 


manors, and the right of water, which are points in 


which the very inheritance is affected. That theſe 


were of that nature which are called the goods of no one, 
things whereto every man has a right to reſort, and to 


uſe chem. And admitting they are in the cuſtody of 


the crown, (for they can be but in one cuſtody) it will 
not follow that they are the property of the crowns 


The court did not meddle with the queſtion, whe- 
ther this was properly ſaid to be the goods of the 


King, nor with the queſtion on /tat. 8 Hen. 6. c. 12. or 
as to ſtealing records at common law ; but ſaid, the point 
of theſe wiitings.concerning the reality, was ſufficient 


to found their judgment on. They faid there was a 
ſtrong inclination in the judges to make lodgers guilty , 
of felony ; but it was not done by the act of parliament. | 
And if there is any inconvenience in the preſent judg- 


ment, it may be rectified that way. | 
They all therefore declared their opinions, that the 
Priſoner was not guilty. a 
Lee, Chief Juſtice, then ſtated a queſtion, whether 


ted caſes, It was admit- | 


ted, that this was neither chattel real not a cloſe in ac- | 
tion. But it was contended to be a thing that con- 
cerned the reality, as it related to the boundaries of 


as this was undoubtedly a great „iſdemeanor, they 


could not give judgment as for a tre/pa/s. 
Per curiam. The priſoner muſt be diſcharged. Vide 


Stra. vol. 2. p. 1133. 


Michaelmas, 14 Geo. 2. The King v. Tenth, 
The defendant was indicted for not taking on him 


the office of overſeer of the poor, on a regular appoints - 


ment; and on demurrer it was objected, that he was 
to take no oath, ſat. 43 Eliz. c. 2. had inflicted pe- 


in a ſummary way, therefore he could not be indicted. 
Per curiam Thoſe penalties are for negle& of duty 

when he is the officer, whereas this indictment ſays, 

he has obſtinately refuſed to take the office on him; the 


- Cuniary penalties for neglect of duty to be recovered 


diſobeying an act of parliament is indictable on the 


principles of the common law. Judgment was given for 
the King. Vide Strange, vol. 2. p. 1146. 


Michaelmas, 14 Geo. 2. The King v. Obrian, 


On an indiment brought againſt the defendant, for that 


he intending to defraud the King, and unjuſtly to pro- 
cure a payment to be made to the widow of an officer, 


did accordingly publith a certain falſe and counterfeit 
2 purporting to have been ſworn by one Eliza- 

eth Roe, before a Juſtice of the peace, by which 
means he received 5 l. 6s, $4. of the paymaſter of the 


King's bounty, and this was laid as an offence at com- 


mon law. 
After a verdict for the King, it was moved in arreſt 


of judgment, that this not being laid to be forged by 
the defendant, was not an offence at common law, but 
he ought to have been indicted on flat. 23 H. 8. tap. 1. 


for a falſe token. 
Per curiam. Since Ward's caſe, this can never be 
doubted. And it has always been held, that the fta- 
rute did not create a new offence, but only added a 
further puniſhment when the indietment is againſt the 
form of the /tatite, flat. 5. Elix. c. 14. reciting \ for, . 
ries at common law, has the word writings in contradiſ- 
tinct ion to deeds; and it is in the eledion of the par- 
oy, in the caſe of forging deeds, to lay the inlittment 
either at common Jaw, of on the ſtatute, So judgment 
was given for the King. Vide Stra. vol. 2. p. 1144. 


— — oe a 


mo 


Trinity, 17 Ces. The Ring v. Bailey. 
The court refuſed to quaſh an indi&ment for not at. 
tending the Mayor of Sarum to execute his warrant; 
and ſaid, the defendant might demur to it. Vide Stra. 
vol. 2. p. 1211. 45 | | 


_ 'Eafter, 18 Geo. 2. The King v. Freeman. 


of the houſe of correction having A. in his cuſtody, 
who was committed by virtue of a juſtice of peace 
warrant, he the defendant unlawfully reſcued him: and 
the court arreſted. the judgment, it not being ſhewn 
for what he was committed, ſo as to make the houſe 
of correction a proper priſon, (which it is not for 
all offences) and alſo becauſe the court cannot judge 
of a proper puniſhment on ſo general a charge. Yi: 
Stra. vol. 2. p. 1226. OE as 


Hilary, 19 Geo. 2. The King v. Margaret Cooper. 


The defendant. was convicted on an indicment for 
_ a common and turbulent brawler. and fower of diſ- 
cord amongſt her quiet and 2 neighbours. ſo that ſhe 
had ſtirred, moved, and incited, divers flrifes, contre- 
verſies, quarrels, and diſputes, among his 'majeſty's liege 
| prope againſt the peace. &c. | - 6 
It was moved in arreſt of judgment, that the charge 
was too general, and- did not amount to either a bar- 
rator or common ſcold, which are the only inſtances 
in which a general charge will be ſufficient, 5 
It was likewiſe objected, that if the words did 
amount to a deſcription of a ſcold, yet it ſhould be 
to the common damage of her neighbours, for every de- 
.gree of ſcolding is indictable. N 
The court was of opinion, that the judgment ought 
to be arreſted on both exceptions, for none of the words 
here uſed are the technical words, and it muſt be laid 
to the common nuiſance, Sc. Vide Strange, vol. 
2. p. 1246. N TS | 


Eafter, 20 Geo. 2. The King v. George Trivilian, Eſq. 


The defendant was indicted for not receiving an ap- 
prentice, it was quaſhed becauſe it did not appear to 
be binding within fat. 4. Eliz. c. 2. and the court fail 
that was barely matter of evidence, but the circum- 
ſtances muſt be averred. They would not meddle with 
the general queſtion, whether an znYictment would lie 
or not. Jide Strange, vol. 2. p. 1268. 


Bafter, 20 G. 2. The King v. Tü wa 


The court would not quaſh an indidment againſt 
overſeers for not paying over money to their ſucceſſots, 
as quaſhing was nota matter of right. and this is a grow- 
ing evil. Vide Strange, vol. 2. p. 1268. 


Hilary, 30 Geo. 2 The King v. Strong. 
On ſhewing cauſe againſt quaſhing an indictment on 

flat. 5. Elix. caps 4. found at the ſeffions for the city of 

Carliſie, for exerciſing a trade not having ſerved an 
apprenticeſhip thereto. pa 
| The objection taken to the indictment was, that Bur- 
rough ſaſſons had no juriſdiction to take ſuch indictments 

| Nil hearing the arguments of council on both ſides 
the court diſcharged the rule. 
Lord Mansfield, at the time of the original motion, 
looked into flat. 5. Elix. c. 4. and ſaid that the ſtat. ex- 
preſly gives the power to mayors, or other head of- 
ficers of cities or towns corporate at their ſeſſions. 

Per turiam. Unanimouſly let the rule be diſcharged 
J TX x 


Four, 30 Gro. a. | The King v Mund and White 


On a motion for.a new trial on a conviction of the 
defendants for a nwſance, in etecting and uſing 2 buil- 
ng at Twickenham, in the county of Midalgſer, for 
making acid Tpirit of ſulphur, Sc. The court gr 

a rule to ſhew cauſe, with this addition: 
oh 6 2 6 That 


Twickenhame Vide Bur. vol. 1. p. 3 44. 


ee That dhe defendante mould haye #hree/ days 
dc time ory move in arreſt of . K 
c court hould have given their opinion on the 


- « 9a preſent. motion For a new trial as on a verditt 


„ againſt evidence. Wee ie nonhaq 
Dexiſen, Juſtioe, ho tried the cauſe, reported the 
evidence given at the trial, and declared himſeif Fatis- 
fed with the verdict of conviction, on which the rule 
was diſcharged us to ſatting aſide the verdidt. 
On a motion made bythe defendants counciliin ar- 
reſt of judgment, they took the: following exception to 
the indicment, K. 511 520" 07 gin b. fl uc 5 | 
ift, That it'is laid generalipat the pariſh of Twickan- 
ham, and only. ſaid * near the common Highway,” 
but not ſaid: to be in the toto or village, it may ther- 
fore be on a heath or common, for dught that appears 
to the contrary r- n 961 gi Air, 9 4 | (HF . 

zdly, Fhat in the indifment no offence i .pteciſely 
laid, it charges; “ that by-reaſon of the noiſome of- 
<« fenſive and ſtinking ſmoke, the uir was impregnated 
„with noiſome "offenſive ſtinks and ſmells,“ Which 


are vague uncertain terms. 


—— —„— D422. Fe. tt. 
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riſdiction at g. 


| + On theſe, doubts in the court and cguncil, as to the 


mode of ſettling, this motion, the preſent rule was 555 


After hearing the arguments of the council on both 


* 


ſides on this ti n, the ſame was denied. ernte 


jections, and reduced them to three heads, dis-. 
iſt That there is no ſuſſicient charge of hurpful- 
aefi. (2 ew aloof qo ood 
4% That it is not preciſely charged © to whom, 
the hurt is done. nean 3 08 {133167 AGO] 4 5 1. 
zaly, That it is only laid generally, * in the pariſh 
of Twictenbam. 5 N 
rt, The jury have found, “ that it is to the com- 


< mon nuiſance of the King's ſudjects dwelling, Ge. 


% and: travelling, M 1 2001552! ee 
zdly, The perſons incommoded are ſufficiently de- 
ſcribed, and the offence is charged to be to the common 
unleſs they had been ſo near as to be hurt by it, the in- 
dictment could not have been prove. 
3dly, It is ſufficiently laid, and in the uſual and euſ- 
tomary manner, the very exiflence of the nuiſance de- 
pends on the number of houſes and concoutſe of peo- 
ple, and this is a matter of fat to be judged of by the 
jury. Therefore there is no foundation for the 'objec- 


_ nuiſance of perſons inhabiting and travelling, &c. and 


Dun jſin and Fofter, Juſtices, gave their opinions at 


i and concurred with the Chief Juſtic. 


35 


Lord Mansfield, ſaid, there Was nothing in the ob- | | 


Wee EDO - —— — 


be court unanimouſly denied the motion, and on 


a motion for judgment, the defendants were fined 65. 
8 4. each, and entered into a rule never th make any 
more acid ſpirit of ſulphur, Cc. at their works at 


$4 
Trinity, 30 & 31 Geo, 2. The King v. Goddard Wil- 
nes. I} 2 ve) Ms 9. ar „ 1 f 


On ſhewing cauſe againſt quaſhing a certiorari to re- 


move from t N fone of the city of London an 


information on flat. 1 Fac. 1. cap. 22. intitled, ** the 


. duty of tanners, eutriets, ſhoemakers, and of others 


o 


© cutting at , ² : 5 
e the motion faid, three objections ha 


been taken on the original motion to the c2rtzorart, 
VIZ. 132335 BF CST ITY FEETT] . . 


— 
«4 PET » 
5 wil £ "2.5 | 


# * 


gr: That it does nor ſie before conviation. © 


hich objections he anſwered, and after hearing the 


he ink it to be a proceeding before the Juſtices : 


he court, thought the e or 
the propriety $14. valales Ur ohh er 19 8 on 
* propriet anc Vai ity of the 7 or mation "viz, - £1 


24. 


Mayor alone had the jurifdiQion 


amd 


The council for the rule (and to quaſh the certio- 


rari) argued; that the juriſdikion is in the Mayor 


- 


alone, for that his power ex 
een 


** ; 
ieee 


ſpace of 


** 


* 
WM, » 
— S | | 3 


1ſt, That the certiorari does not lie at all. 


K 


— 


| 


”—_ 


tas. A. 
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Targed, and aule was made go ſhew cauſe wh 

Ys . —[— ſhould not > 2 ; N Ng ha 
On ſhewing gauſe, the defendant's council took the 
follos ing, objections. to the informations Nig 

+ Iſt, That the juriſdiction is not in the Lord Mayor, 

| 1 EEE, The} 1 * * wa nie! 

y. Ehat che remedy is nat by way of information 
ant pught to he by indicimaut. 5 _—_ Mt ; 
. 3dly. That it is uncertain before mhom the informa- 

tion was taken Ty fag, 

Theſe objections were anſwered by the council for 


| the Sado and they, further. urged, that the court 


ſuch an zyfaxmation.on motion, eſpeci- 


not qua 

ally where a private perſon is intitled to the penalt 
and nò part belongs to the King . A 
« Lord Mangfield. As to the caurt's not q aſhing on 
mation, but putting the party to demur; that reaſon- 
ing will not hold where the objection is to the juriſ- 
diction of the court that has undertaken to proceed. 
The queſtion is here on the juriſdiction of the court, 
| and it is agreed by the council ſor the proſecutor to be 


a. proceeding before the Lord Mayor perſonally, though 


in. ſe . . WHT 6 cow tid 16) 
500 MN 2 ſedlion of the fatute (which gives him the 
juriſdiction) does not give it to him n in 
the terms of the common commiſfion of Oyer and Ter- 
miner, and the ſame power is given to him as to ather 
Mayors, bailiff 's, head officers of borqughs, ſtewards 
of leets, c. now this muſt be exerciſed according to 
the courſe: of the conmon latu, i e. by indiment. 

„ As to the objection, 4d that the /m cannot have 
XY 3 uriſdiction beyond the limits Mitbe city; J wheteas: this 
| andere wot 1995199 worn * 5 9184 ; 
The an wer is, Y t this juriſdiction of the 2 1 
therefore by this act extended to three miles — the 

F Min d enn Annie en o 


* LF WI e bot anindanut ang 
here appears no colour for the notion of a ſumma- 


2} F 


ry juriſdictian in the Mayor under the authority of [this 

atute ; therefore the infur mation ought to be quaſned 
for want of juriſdiction in the Mayor to receive and 
proceed mit nne boten Al ae corey 


Deniſon and Fofter Juſtices, gave their opinions at 


large, and.concurred with the Chief Juſtice. 
Her 


curiam, unanimouſly, let the rule for vaſhing 5 


the information be made abſolute, and the former rule 


' di h . | - . . i 1 
be diſcharged. Vids Bur. vol. 1. p. „ enn 1977 
EN od Sa UA TR enen toy) 315» 
Hi 5 Ft ne TOP | | . { 1 5 " 1 2 
ary, 31 Geo. 2. The Ning v. Elizabeth Sarmon. 
8 LEY | ; . FOE img Vs ” If : abt Sarmon. 
* % . 8 \ 3 p ; PR 


* 
— 


On motion the court quaſhed this indifiment, which 
was found for delivering out in the public ſtreets print- 


ed bills of the defendant's occupation, being of opinion 
that the matter was not indictable. Vide ; 5 = 1. p. 


516. 1 


[ay #.\ 2 + 
® > HH 
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| os Za | 1 * " : ; 
Fair, 31 Geo. 2. The King v. Wright, Clark: 
On ſhewing cauſe againſt quaſhing an fudibimen: 


found againſt the defendant, being a-/diritual 
for taking to fary ſeveral „ ſt — I 
H. 8. c. 13, for that no indifiment will lie where a ſta- 


4 


medy. 


- The defendant's councit propoſed three ehjedticns to 


the indidtment, vis 

5 ee N 0 50 
ceeding by alf ion ot information, which are the two 
Pärticalar methods of proceeding, preſcribed by th 
. Ratutes 3 2 f hod 17.7 Do re os ing, p 42 tbed by this 


Alx No offence is here charged, for occupation 
DE ee Eo , Tor Occupation is 
the offence for which: the act gives the forfeiture; and 
here 0 occupation is charged; it is only ** that he did 

1 1 DF . 5 N $5" 


take to farm.” 


£8 31. 4 1 115 LY 1 nn 427 1 1 , 24 
__ 3dly. Tt cannot be proſecuted at C for the 
"words of the ſtatute are, in any of the E 9 2 courts.” 
ter. hearing the a of councit on 


nen 
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three milks out pf the city, where che. /ffos has no- 
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is given to the Mayors in any place within tre miles 
, . . 3 oF * * RP [ 


tute creates a new offence, and gives a particular re- 
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In Trinity term following the defendants were 
brought up to receive judgment. tx 


court. The objection to this zndrctment is, that the 
Jobn Spragg the father was ſentenced to be remanded 


« gffence is not indictable, becauſe the ſtatute points 
de 2 barticul, t, and a ſpecific methad of re- 
out a particular puniſhment, a 7 metho 


& covering the 9 which it inflicts.“ 

The true rule of di { 

the offence intended to be guarded againſt by the fta- 
tute was puniſhable before the making of ſuch ſtatute, 


preſcribing a particular method of puniſhing it, there 
ſuch particular remedy is cumulative, and does not take 
away the former remedy : but where the ſtatute only en- 


inction ſeems to be, that where 


to the K. B. tor one month, to be ſet twice in the pil- 
ry, to be impriſoned tiuo years from the end of the 
ſaid month; to pay a fine'ot Sol. to the King, and find 
ſecurity for his good behaviour fot three years,  _ 
Mary Spragg, the daughter, in conſideration of her 
youth, and being under the influence of her father, 


[ 


was only committed for fix months. Vide Bur. vol 2, 


acts, that the doing any act not puniſhable before ſhall 
« for the future be puniſhable in ſuch a particular man- 
«ner; there it is neceſſary that ſuch particular method 
** by ſuch act preſcribed muf? be ſpecifically purſued, and 
&« t the common law method of an indictment. 

Per curiam. We are all of opinion, that the judg- 


5b. 930, 993, and 1027, 


— 
a. 


— 


2 Trinity, 33 & 34 Gee. 2. The King v. Pemberton, 


| See this caſe fully ſtated in page 158 of this wor 
under the head ip page | 3 " an work, 


th » | 

4 3 

+ | wy | Pee 

| Lord den bell. L alas coe it, that where new | | Hilary, 34 G, 4. N. King v. prag, and tnother, 

if breated offences are only prohibited by the general pro II IG ona tt or ge 8 nent 

WW 55 b ter clauſe of 1 4b an jndictment will lie, but | eee yea proces udgment, where the deſen- 
1 where there is a prohibitory particular clauſe, 1 12 Wy Fe 1 PR 7 ho confpiragy, in charging 2 
1 only particular remedies, there ſuch particular remed | e er Vader, a capita {i ony, * the record of ſuch 

11 muſt be purſued, otherwiſe, the defendant would be I yen Was Iemeved: n dut not the perſons of 

hh liable to a double n VIZ. one 5 the 1 | . eee - dg * We objeed | 5 abt. v3 

4 * — 44175 and ny oor wy 4 71 r ap /b e 12 for that the defendants ou t to be pe ſonally — 

. Deniſe and Wilmot, Juſtices, gave their opinions at { 2 e "The King v. 4zabeth Nic holt, 2 
i large, and concurred with the Chief Juſtice, | Tec 1 9 18775 in argu PTY ee, 
1 er curiam. Let the rule be made àbſolute to quaſh at 8 7 eld this to be a fixed and invariable ruſe 

off the indictment. Vide Bur. vol. 1. p. 4c. Ob practice in is cdure that the defendants muſt 
| -"* p . | | tn ö L ' e SLOT | after conviction of ſuch an offence as this, be preſent 
| tr on nels od , in court, if they Would move in arreſt of judgment,” 
| Trinity, 32 U 33 Geo. 2. The King v. Robert Roberyſon || ©, *Qn-this the council for. the defendants/ prayed! f. 

4 W g INES eee erf. Vea corpus to bring up their bodies, which was granted. 

4 d 5 ln after term following, the defendant's ,council 
1 On a motion in arreſt of judgment, on an'indictment | renewed his motion in arreſt of judgment, on the fol. 

bY found againſt the defendant for refuſing to obey an or- lowing objections to-the india ment e 
0 der of the general quarter ſeſſions for the county. of Staf- | is ift. It is not alledged in the charge igſelf, es that the 
Tal | ford, made on him for his keeping and maintaining defendants conſpired falſely to indict:Gumore,: > - | 
_ "James and Peter Robinſon, his two infant rand-children; | "© 2dly. Nor does it appear in the ſaid charge of what 
1 In which indictment the breach was laid to be accord- 5 crime or offence they conſpired to indict him, 

El | ing to flat. 43 Elix. cap. 2+ Lot Entire £4. 35 ht 1 is only charged in general, g that they did wickedly 
* The defendant's council in arreſt of judgment urged, - © and maliciouſly (without adding falſely). conſpire to 
1 that this was a new offence, with a particular penalty; | ** #ndict and proſecute him for a crime or offence lj. 
' and ſict- 11; of that ſtatute preſcribes a ſummary method IN able to be capitally puniſhed by the laws of. this 
om; of recovering the penalty. That /ect. 7. gives a parti- Kingdom” {, . 11915; LEES. 
4 cular penalty, viz. on pain that every one of them | | Both thoſe matters are «/intially neceſſary, and canuet 
= «ſhall forfeit 20 3. for every month which they ſhall be ſupplied by any thing that goes before, or comes 
bo 4e fail therein; and ſect. 11. directs how that forfeiture. After. 3 3 . bg 
1 ſhall be levied and employed. * ö e After hearing the arguments of the couneil on both 
1 After hearing the arguments of the council on both | ſides, the court gave their opinion, that there was no 
| 4 ſides, on ſhewing cauſe why the indiftment ſhould not colour for the objections in the preſent caſe, and that 
1 be arreſted, the rule to arreſt the judgment was dif- . the rule ought to be diſcharg em. 
5 Charge! „ A Ca 88 8 Per curiam. Let the rule to ſhew cauſe why the judg- 

7 Lord Mansfield now delivered the opinion of the ment ſhould not be arreſted be diſcharged. | 
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Lord Mansfield. The queſtion is, whether the fat 
here alledged be an indictable crime or not. Here the 
fact is allowed; but the conſequence is denied: the 
objection is, that the fact is not an offence indictable, 
though acknowledged to be tiue as charged. And that 
| the fact here charged ſhould not be conſidered as.an 
indictable offence, but left to a civil remedy by action, 
is reaſonable and right in the nature of the thing» be- 
cauſe it is only an inconvenience, and injury to à pti- 
vate perſon, ariſing from negligence in not meaſuring 
the liquor on receiving it; to ſee whether it hold out the 
juſt quantity or not; the offence that is indictable mu 
d an indictme I be ſuch a one as affects the public? therefore the pre- 
Lord Mansfield. As to this abjection, it was an offence | ſent judgment muſt be arreſte eg. 
f the ſummary. re- Deniſon and Wilmet, Juſtices, gave their opinions at 
| ere with the Chief Juſtice. 
er curiam, unanimouſly, let the. judgment be a1 
reſted. Vide Bur. vel 2. p. 1123. n 
- Deniſon Juſtice, concurred with the Chief Juſtice, , _ - Hilary, 1 Ces, 4. Te Nine u Dane, 
and al. was diſcharged. See this caſe ul ſtated 15 f e ' yt f a Kia mM Dame =" 
in page 157 of this work, under the head Averments | 8 5 caſe was exadlly the ſame as that of The King ' | 
$ | Bw 


OO LS 


under the head Con/lable. 


1 ment on the indictment 8 be A and that | LR Shs SE. 

1 therefore the rule to ſhew cauſe muſt be diſcharged. „„ rr 7 TY 

8 a . otion in arreſt of judgment, on an indictment 
5 Trinity, 32 & 33 Geo. 2. The King v. Bootie. found againſt the defendant for knowingly ſelling an- 
= | «ay r ber beer ſhort of due and juſt meaſure, of which be 
N ö See this caſe fully ſtated in page 280 of this work, | Was convicted. e PL? 
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Trinity, 32 & 33 Geo. 2. The King v. Beyall. 
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On ſhewing cauſe againſt quaſhing this indict ment, 
the defendant's council took three exceptions. thereto, | 
the laſt whereof was | 
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of the old one, and all things 
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taking in and delivering lewd, idle, and 


„um Let che frdjamte be dusſhed, and the 
Wye cauſe be made abſolute. Vide Bur val. Mm 
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On a motion in arreſt of judgment, on an indictment 
found againſt the defendant, — objection to the indict- 
"T he indictment ran in theſe words, Middleſex, 


« ,;z.. the jurors for-our Lord the King on their oath 


& preſent, that the defendant with bis addition on the 


« 6th day of November, &c. and on divers other days 


« and times, between that day and the day of takin 
1 this inquiſition, with! force: and arms, Cc. did 
keep and maintain, and yet does keep, Sc. a certain 
common ill governed and diſorderly houſe, and there- 
in, for his own Jucre and profit, certain evil and ill 
diſpoſed perſons of ill name, c. to frequent and come 
together, then, c. there unlawfully, Ic. and the ſaid 
perſons in the ſaid houſe, then, Cc. there to be and 
remain, fighting of cocks, boxing, playing at cudgels, and 
miſbehaving themſelves unlawfully, Cc. to the great 
damage, Sc. and againſt the peace, c. . 
On ſhe wing cauſe, the eourt ſaid it appeared to them 


£ 


to de a good indictment; and therefore diſcharged the | 


rule. Yide Bur. vol. 2. p. 1432. 4 


f 


Trinity, 2 Geo, 3. The King v. Riſpal. 5 „ 


On a motion in arreſt of judgment on an indi&iment | 


found at the Maſiminſter ſeſſions of the peace, againſt 
the defendant and two others, for a conſþiracy, where 
the certiorari was brought by Rip only. 


The defendant's council 'took the following excep- 


tions, dix. 


, 


not lie before the general ſeſions of the peace. 


2dly, The fact which the defendant conſpired to charge 


the proſecutor with, is no offence, it is only an indics- 
ment for wickedly and unlawfully conſpiring, Cc. 
<« falſely to accuſe Sohn Chilton of taking hair out of 
a bag,” without alledging it to be an unlawful or fe- 
lonious taking, whereas the offence whereof the patty 
was accuſed ought to be particularly charged, no im- 
plication will make it good. 3 
After hearing the arguments of the council on both 


ſides on the rule to ſhew cauſe; 


The court were of opinion, that the juſtices of 
peace had juriſdiction in the preſent caſe ; a conſpiracy 
being a treſpaſs and tending to a breach of the peace, 
and they held that the indidment was well laid, and 


that the git of the offence is the unlawful conſpiracy 


to injure the man by this falſe charge. 
er curiam. Let the rule be diſcharged. Vide Bur. 
vol. 3. p. 1320. . 


Exfier, 4 Geo. 3. The King v. Philip Carteret Wbb, 


On a motion made by the proſecutor's council to 


quaſh their own indiftmentfound againſt the defendant 
at Hicks's Hall for perjury, and removed hither by 
aff 45 


certiorari, as being inſufficient and dęfectius. 

_ This motion was op poſed by the defendant's coun- 
eil, but it at laſt ended in a rule by conſent, that the 
new indifment ſhould in all reſpects ſtand in the place 


atu quo, as if it had been the caſe of an amendment. 
The court declared their opinion, that a motion on 
behalf of a proſecutor, ** for leave to quaſh his own 
indiAment,”” was by no means a motion of courſe ; the 
proſecutor afterwards moved to quaſh the indictment, 
which the court refuſed, wat. oy 
pay coſts. Vide Bur, vol. 3. p. 1468. 


Hilary, 5 G. 3. T King v. Felix I. Dad. 


On a motion to to quaſh an-indi&ment found a5 inſt 
defendaut for converting his houſe into an hoſpital for 


ment for ſuch a conſpiracy as this, does 


whatſoever remain in | Ah. 
| to be unfairly won by the defendant at play, he was 


ould ſubmit to 
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iforderly uns 
married women, who after their 4 ran away 
and deſerted their children, Whereby the 
chargeable to the pariſh uu. 

On ſhewing cauſe, the proſeciitor's, council obſerv- . 
ed, that all that was deſired in this proſecution was, 
that the pariſh” might be indemmified, 0 
"Per ruriam. Lo be ſure, this is hot indiFable, there- 
fore let the rule be made abſolute to quaſh the indict. 


* 


ö | Fo Xa 


This indi&tment being oh the ſame ground as the 
fourth indiftment in The King v. Storr, the ſame rule 
was made in this caſe, as in that, viz. that the rule 
for ſhewing cauſe be diſcharged. Vide Bur. vol. 3. p. 
1707. . e en 


1 
4 * * 
nn 


This indifiment was for pulling the thatch off a 
man's dwelling houſe, he being in the peaceable poſ- 
ſeſſion thereof, and was quaſhed on the ſame ground 
as The King V. Storr 0 Vi Bur 5 vol, 3. p. 1706. W 


Trinity, 8 Geo. 3. The King v. Storr. | 
| See this caſe fully ſtated in 5 of -this-work: 
under the head Forcible Entry CE | ; "_— 
Tr inity, 5 Geo. 3. The King . Ofbern. 
uaſking an-indictment for 


On ſhewing cauſe againſt 


quantity, which a chaldron ought by law to contain. 

2 Lord Mans ld, obſerved, that 1 ma 1 = 

| dicted for ſelling by falſe meaſure, but this indictment is 
not ſo charged. Sr fe Re ont eee 


| Wilmot and Tates, Juſtices, gave their opinions at 


rhe on this point, and concurred with the Chief 
Juſtice. f | FE | > Wet Spas ry 
Per curiam. Unanimouſly, let the indictment be 
 abſvlute. ' Yide Bur. vol. 3. p. 1697. 


Note, There was another indictment againſt the de- 
dane on the ſame ground, which was determined b 4 


1 Trinity, 5 Geo. 3: The King v. Bake and fifteen ethers. 
under the head Forcible Entry. 
_ * Hilary, 6 Geo. 3. The King v. Crovkess 


ſelling by falſe weights, and which on motion to quaſh 
the ſame was denied. | i 


indictment on motion, and in this c 
dant had a mind he might demur to it. 
Fair, 6 Geo. 3. Hag v. Lhokud. Error. 
On an indictment againſt the defendant for ail "ul 

corrupt 97 275 in ſwearing in his anſwers to 2 Yi rr 
ed by Sir Thomas Frederich, relative to money charged 


f n 3 285 | 
he detendant's council moved to ſtay the entry of 
the judgment, in order to give him an a unity of 


moving in arreſt of judgment, a fatal miſtake having 


been diſcovered in the indictment, viz. that the fact was 
charged to have been committed in the time of the late 
he court denied this motion; they thought that in 


bound or warranted to let in a motion i 
g to | tion in arreſt of 
judgment, after ſentence pronounced, | | 

1 | On 


P for rpm rr nd,9 AE nec 


ſelling as tte chaldron of coals, a quantity defective by | 
ſo many buſhels (in the 3 lpecldel of — c 
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quaſhed, and the rule to arreſt the judgment be made 


See this caſe ws Pts in page 495 of this work, | 


This indictment” was found at the guarter fon, for 


The court ſaid they were not obliged to quaſh an 
e, if the defen- 
Vids Bur. vol. 


King, whereas the indictment concludes, ** a94; 
1 * bs of the preſent King.” * againſt the 


ſuch a caſe, and on ſuch an objection, they were not 
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On this 


his council moved for adjaurny his Grading. 

5 00 n ey c bye Bis ll 

ſlate of fiealch'; on which the | court _eplarged.the rule 
for the execution of that part of the ſentenge. 
In Michaelmas term 1755, the defendant's. goyneil 


moved the court that they might te: conſider their judg- 


: 


ment, bittthe court denied the motion, an which, the de- 


fendant brought a writ of er797 in panliament, 8 
ed the forch ding miffake, ed for e. | 

| fre, the Lords,all the errors 
except this'were 5 l frivolous 8 and on the oy 
day of May 1766, the following queſtion was put by 
the Lords to the judpes to * * 


4 iciment to Have been committed in the time of 
the late King, and charged to be againſt the peace 
of the eto King, Is fatal, and renders the indict- 
0 2 ent ufficrent, , . iini es 2 OO Pn N05 
The Lord Chief Baron delivered the unanimous 


opinion of the judges in the EU mateu, and the judg- 


ment of this court was reverſed. 


On the 7th day of May 1766, the defendant's coun- 
cil moved this court apt nd ors ag be diſcharged, and 
the order of reverſal being produced and read. 


ndant be diſcharged, Vi. 


Per curium. Let the def: 
Bur. vol. 3. Pp. 19. 
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Hilary, 1 W. & M. The King v. Dilligen. Error. 


In ejecment it was found by a ſpecial verdict, that 


the cuſtom of a manor was, that if on a ſurrender pre- 


fented, and three proclamations made, the ſurrenderee 
comes not to be admitted, the lord ſhall. ſeize the 
premiſes as forfeited * the ſurrenderee died; three pro- 


clamations were made; his heir, an fant, did not 


come in; and the lord ſeized. 
Holt, Chief Juſtice held, the infant was bound ; be- 


cauſe otherwiſe the lord would loſe bis fine; and it is 


not the forfeiture of the ant, but of the ſurrenderor 
in whom the eſtate continues til] admittance; and that, 


if it be a forfeiture, tis only until, &c. | 


Dolben, Eyre, and Gregory, Juſtices, obſerved, that a 
cuſtom ſhall nat be intended to reach infants; and Eyre, 
that if it had been found expreſly, that all perſons, in- 


fants as well as others, We, he had been bound; for 


as cuſtom. makes his inheritance, it may abridge 
it. And the lord cannot be ſaid to loſe a fine, 
for he has a tenement and no fine due, nor occa- 
ſion of admittance: And here is no room to ſup- 
poſe a temparary forfeiture ; for the jury have found 
the cuſtom to be of an abſolute forfeiture + nor is 
the 1. within the cuſtom; for as it is found, 
that if the perſon to whom the ſurrender is made 
comes not, the bailiff of the manor may, by com- 
mand of the lord, ſeize ſuch tenements as forfeited. 
Vide 1 Leon 100, 3 Leon 221. 8 Ca. 99, 2 Cro. 226. 
8 C6. 44. is of ſuch a cuſtom, but the forfeiture is until 
anly, as Naß by the pleadings. In error on a judg- 
ment of C. B. which was affirmed. Vide Salk. vob. 1. 
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Michaelmas, 2 M. z. Score, or Cone, v. Bowles, | 
„r Error. 1% SED ASE SOIT 
. In replevin agginſt three, they all made cognizance . 

y Attorney, and Judgment being given for the plain- 
tiff, a t af error ws chrought in this court, and the 
error aſſigned was, that one of the three defendants was 


an infant, but it was diſallowed; this matter being 


* 


pleadable in abatement, and therefore not à nable 
for error. Hide Salt. vel. 3. 9. 197. gy 9 5 
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ar error. On. 
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| under the head Fines and Recoveries. * 5 4 
„ Whether the perjury being lledged in the in- Wis [10 GAA 


| fore an infunt | arreſted.'on ſuch an action, being br 
| years of age, was diſcharged- Hide Raymond ol. 
#+ „ cif ee en 
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Exchanps, 
he may. plead infancy upon an action brou *. 
him, 4 2 cuſtom of merchants is — 1 


law of the land; andijtiis-ndt a. hen duft], as in Lon. 
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don, for an infant to bind himſelf apprentice, 0. Vide 
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See this caſe fully ſtated in page 488 of his wort, 
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Bee abis caſe fully Matte in page fög of ti war 
under the head Fines and Nerovtries. N, 
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Michaelmas, 9 W. 3. Ellis v. Ellis. © 


On an aſſumpſit broyght againft:an executor for mo 
lent to his teſtator : the defendant pleaded, that his tefta- 
tor was an infant; the plaintiff replied,: that the n 
lent was ofar necęſſaries: and eld good; for an infant 
chargeable for money lent, it is laid for neceſſaries, ac- 
cording to his degree, but all- that is at the geril af the 
368. id. vol. 12. 5. 197. aym. vol. 1. p. 343. n 


| — 1 5 A 1 15 rn ein 3 
bh, «* Michaelmas, 10 . 3. ; The King v. 1lts 

DEF ee eee, 
| ſe fully fated in page 192 of this work, 
under the head „ OT on 

 Michaelmas, 10 . 3. Hyleing v. Haſtings. 


Holt, C. Juſtice, If an igſant buys goods, and an action 
of indebitatus aſſump/it is brought againſt him, he may 
plead non afſumpſit, and give igſancy in evidence, be- 
cauſe the contract 18 void; yet if he promiſes to pay it 

after he comes to the age of tꝛuenty- one years, a general 


indebitatus afſumpſit' will lie againſt him. Vie Rajn, 


See this caſe fully. ſtated in page 505: of this work: 
4 : " * 4 i is wor 


i 


k& 
3 


Bridget Hide's Caſe. 1 
Bridget Hide, being the daughter and heir of Sir 
Thomas Hide, 22 thirteen years old, and her 
mother having married Sir Robert Viner, and ſhe 
being dead, the court was moved for à habeas 
| 3 to be direfled to Sir Nobert Viner, in Whole 
cultody ſhe was left, and who had no right to her, as 
ber aunt was her guardian at law; \and® ſhe'being 
brought. into court, it was ſuggeſted, that he intend- 
ed to mar ry her to a great perion, but of ſmall fortune, 
tho ugh ſhe was already mattied to one Mir. Emmerin, 
| oy the conſent of her mothet whilſt living; which mar- 
. rIage. being queſtioned, andthe young lady being aſk- 
ed by the court, whether ſhe was — hr to ſtay with 
her father-in-law? ſhe anſwered, that ſhe was; 
J whereon he was ordered to enter inte a recoghizance 
of 49,000: not to let her marry whilſt ſhe Was in his 
cuſtody, and to permit her aunt to viſit her. Vid 
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Michaelmas, 3 Anne Anomymun. 


Holt, Chief uſtice. It has been adjud ed that if one 
_ the #7 of February at eleven o'clock: at night, 
and on the ſaſt of January, in the. twenty-firſt year of 
his age, at one of the clock in the morning, he makes 
his will of lands, and dies, it is a good will, for he 
was then of age. Vids Salk. vol. 1. P. „ 

after, 6 In. Inillinſen v. mm. 

See this caſe fully ſtated in page 414 of this work, 
under the head FOE of 8 We” 

| Hilary, 10 Ann, Earle Ve Pealt. Error. 

n action of debt on a promiſory note, the defen- 
4 please that he was under age; and the plaintiff 


replied, that it was for neceſlaries, . wiz, 10 J. for 


joaths, and 15 J. money lent „or and towards his neceſ- 
fary ſupport at the Univer/ity. The defendant; rejoined, 
that the money was lent him to ſpend at pleaſure, 


* 
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Nia, 7. Gee. The King v. Clariſn:: 
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giee this caſe fully ſtated in page 508, of this work, 
; under the head Habeas Corpus. 


| Hilary, 8 Geo. Spiller and Wife v. Alam: | or Antrews, | : 
See this" caſe fully Rated in page 235 of this work, 
under the head Damages. 


r oy” 


BE IS ant 
Hum, 10 Gn 7e King v. Johnſon: © 
gee this cafe fully ſtated in page 509 of this work, 
under the head Habeas Corpus. N 
Hilag, 12 Geo, boutherton v. Mbithet. 
It was held, that if goods which are not neceſſaries in 
this caſe are delivered to an infant, who“ after full age 


ratifies the contract by a promiſe to pay, he is bound: 
and it was left to the jury, whether in this caſe there 


was any confirmation of the contract at full age. Vide 


Nag hoc, that it was lent him for neceſſaries; and oon Strange, vol. 1. p. 690. 


iſſue it was 3 for the 11 whe had otro | | e 1 ( n 15. 
in the C. B. and on a writ of error being brought, 22d e 18 Croc The Zines Tart} 

Parker, Chief Juſtice, delivered the opinion of the = Egfter, ae er a Travers 1 

court as follows: 1 II See this caſe fully ſtated. in page 460 of this work, 

Parker, Chief Juſtice. That which is put in iſſue is under the head Evidence. | Se 

only, whether: this money was lent the infant for ne- | 

ceſlaries, not whether it was laid out in neceljaries : it Michaelmas,'1 

may be borrowed for neceſſaties, but laid out and pond | "KG. > 

at a tavern: a ſeme covert may buy neceſſaries, and her 7! 4% 

act ſhall make the huſband chargeable ; but ſhe cannot On a writ ef error brought on a judgment in afſumſiptin 

borrow money to lay out for neceſſaries. So it is of an | the C. B. againſt three executors, who appeared: and 

infant; he may buy neceſſaries, but cannot borrow | pleaded by attorney ; the error aſſigned was, that one 

money to buy; for he may miſapply the money, and | of them being an infant, they all appeared and pleaded 

therefore the law will not hurt him, but it is at the peril by attorney, and it. was argued for the plaintiff, that | 

of the lender, who muſt lay it out for him, or ſee it laid] the diſability of an infant is adherent to his perſon, 

out, and then it is his providing, and his Taying out ſo | and therefore his being ſued in auter droit can. make no 

much money for neceſlaries for him. Therefore the : 


Geo. 2. Keniſton or Kynaflen, v. Freſcobaldi, 


1 | difference, and conſequently even in that capacity he 
judgment was reverſed wiſh, ge. Vide Salk. vol. 1. page | ſhould not have appeared, by attorney, 2 Cre. 44. 
387. Mod. Rep. vol. 10. p. (666. Stile, 388. 1 Lev. 299. Now in the preſent-caſe,”” | 
lied gen Ken £27 5 though ſome of the executors were of full age, that 
Hilary, 11 Ann. Mitchell v. Reynoldſe. | makes no alteration, and his appearing along with 
| | . I | them by their attorney cannot mend the matter; for it 
This caſe (which fee fully ſtated in page 90 of this is like the caſe of Baron and Feme, ſhe being under age 
work) having been compared to that of an igfunt, whom | and ſued along with her huſband; he cannot make an 
a contract for neceſſaries will bind, but not a bond. | attorney for her, but ſhe ought to appear by guar- 
It was adjudged, that this compariſon will not hold : | dian. 1 ett hg: 463 40 BI {HE 
for it ſtands clearly on the incapacity of the znfant to Per curiam. The diſability of an infant is adherent 
make any contract at all, but ſuch as ſhall be for his | to his perſon; and the reaſon why. the law will not 
advantage; and it can never be for his advantage to | allow of his proſecuting or defending his right by attor- 
enter into a penalty. That this is ſo, is plain, from ney, is, that tho” the attorney ſhould act contrary to 
hence, that if an jane and a ſurety enter into a bond || his warrant, he is not anſwerable to him for it; whereas 
for neceſſaries for the infant, the bond is good as to the in ſuch caſe he has his remedy againſt his guardian; 
ſurety, but not as to the infant: fo that it is not the and likewiſe, becauſe he has not power by law to 
nature of the bond, but the incapacity of the infant | make an attorney: the law regards the acts of an in- 
that makes the bond void. Yide Mod. Rep. vol. 10. p. fant as an executor, becauſe he is liable to a deva/la- 
139. Io RY i 3 T i vit; and they held that an infant can neither ſue, nor be 
5 85 | i | ſued, as executor, by attorney; that the caſe of Faxtuitb 
 Eafter, 5 Geo. © Turner v. Triſſy. l. Trema ue, 1 Lev. 229. 2 Saund. 212, was not law; and 
PTT TOTRIPGT PH0G I that Ho/'s opinion was always known to be the reverſe 
Pratt, Chief Juſtice. Neceſſaries for an infant's wife of what is reported by Shower in the caſe of Cone ve 
are neceſſaries ; him: but if provided in order tor the | Bowles: So the judgment was reverſed. Vide Fitz 7 
marriage, he is not chargeable, though ſhe uſes them. Gibbons, p. 1. Stra. vol. 2, p. 783, 
Vid: Stra. vol. 1. p. 168. F409 DIE 4 a 85 5 by” 811 „ F þ gi „ 
Eaſter, 6 Ge. Araber v. Frowdes Error. 5 nen . my of NO 0. f 
On 2 writ of error brought, on à judgment in C. B. On awrit of errur brought on a judgment in the B. R. 
= big paſs and afſault by one infant againſt another; in Jreland, #0 writ of —_ 7 there to reverſe a 
fo a verdict for the plaintiff” the defendant aſſigned ] common recovery, Wherein the judgment was, that the : 
or error, thai whereas the plaintiff had appeared to parol ſhall'demur, It was adjudged, that the nonage 
. , 8 3 | 1 4 | ; | ge 
21 55 ee Knight __ / cannot be pleaded. again. 95 e 
1% Pectaly alugned by the court, yet the faid-7/aac | The plea of nonage in England. having been fo ex- 
night was hever fo aſſigned, nor does any ſuch admiſ- | cluded, iteame nog ie be dedated on the valley cb 
Dam rode os „ | Judgment of the B. R. in Ireland, by which the parol 
eneral admion 52 158 ine of this court warrants vas to demur till the ;7faxt came of age. And the court 
it amounts'ts the 7 Tele is no inconvenience in it; | being of opinion, that it was proper to conſider that, as t | 
Amo ſame thing, whether the admiſſion a previous queſtion to the errors in the common retobery. . : 
be general or particular, and no reaſon can be given | if there w 3 | 1 | 
why it e Hon PISA on can be given | j ere any, it was argued; that the plea was | | g 
y it mould not be one way as well as the Other. ill. boch as to the . | her of it. 
Therefoie the judgme Nh others ] ul, both as to the matter, and as to the manner of it. f 
Vide dra. vol is 9 ng t . was affrmed. | As to the matter of it; he is not intitled to his age, 
: "ay p. Ya MILIAN ene nee | becauſe by his own ſhewing he is in by deſcent, and 
Tt rate; 5 „ 1 | FR. 1 therefore 
4 — 
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therefore ſome books fay, he ſball not bave his age. | 


tice Doddridge in 3 Bulſt. 139. N | 


dant is intitled to his age, yet the manner of the plea 


well enough, and therefore the 


_ diſputed. And as to the preſent caſe, we ſhould have 


perſon of full age, it abſolutely binds. _ 


_ caſes his contract ſhall bind him: ſuch is the contract 


$30. 


i . 


| pl. 4. 1 Noll. Abf. 139. pl. 33. 5 
9 hy is not intitled to have his age in this 
caſe, becauſe the error affigned is error in law, and 
not in fact; and that is the diſtinQion taken by Juſ- 


' 


But ſuppoſing this was a'caſe wherein the defen- 

Per curiam. His being in by deſeent, is the ſtrongeſt 
reaſon for having his age, and though the book cited 
is to the contrary, yet in the ſame page is a caſe di- 
realy againſt it, and the authorities in general are fo. 
And. as to Juſtice Dodaridge's diftinQion, there is no- 
thing in it, for a releaſe ot errors if he knew how to 
plead it, would defend him againſt errors in law as well 
as in fact. As to the form of the plea, we think it 
judgment for the parol 
to demur muſt be affirmed. Vide Stra. vol. 2. p. 861. 8 
Raym. vol. 2. p. 1433. Hitz Gibbons, p. 114. | 


| Hilary, 4 Geo. 2. Wigmore v. Alvarez. 


In this cauſe Mr. Solicitor General obſerved, that 
enfants are neither amenable to, or entitled to the bene- | 
fit of the ſtatutes of bankrupts, 2s it was determined in 
one //hitlack's caſe : but the court gave no opinion on 
this point. Vide Fitz-Gibbons, p. 200. | 


Mithaelmas, 4 Geo. 2. The King v. Dr. Betteſworth, 


On a motion for a mandams to the defendant, in or- 
der to compel him to grant adminiſtration. to the grand- 
father; during the minority of ſeveral infants, his grand- 
children, whoſe father died inteſtate ; it was adqudged, + 
that the courſe of the Spiritual Court is, if the infant be 
under ſeven years of age, they chuſe a curator, if he be 


Trinity, $ Geo. 2ã. Holt v. Ward. OY 


In an action of aſſumpſis brought for a promiſe of 
marriage, the plaintiff joined iſſue. on the non afſumpſit, 
and à verdict was found for her, with 200 l. damages. | 
And as to the plea of fancy, it was demurred to. 

After this cauſe had been ſeyeral times argued at the 
bar, this term the Chief Juſtice delivered the reſolution 
of the court as follows: „ | 

The objection in this caſe is, that the plaintiff not 
being equally bound with the defendant, this is a void | 
agreement. and the defendant cannot be charged in this | 
action. Formerly it was made a doubt by L. Vaughan, 

whether any action could be maintained on mutual |} 
promiſes to marry; but that is now. a point not to be 


had no difficulty in piving Jud ment for the plaintiff, | 
if we could have been ſatisfied by the arguments of the | 
Civilians, that as the plaintiff was of the age of con- 
ſent, any remedy, though not by way of action for | 
damages, could be had againſt her: but fince they 
ſeem. to have no precedent in the caſe, we muſt 
conſider it on the foot of the common law, and on that 
the fingle' queſtion is, whether this contract, as 
againſt the plaintiff, is abſolutely void? And we are 
of opinion, that this contract is not void, but only 

voidable at the election of the infant; and as to the 


The contract of an infant is conſidered at law as dif- 
ferent from the contracts of other perſons. In ſome 


of an infant for neceſſaries, and the law allows him to 
make, this contract as neceſſary for his preſervation; 
and therefore in ſuch caſes a ſingle bill ſhall bind him, 
though a bond with a penalty ſhall not. | 2 


* 


here the contract may be for the benefit of chai 


as to give him an opportunity to re- conſider it when he 
comes of age: and it is good or voidable at his elec- | 
tion. But though the 7»fart has this priviledge, yet 
the party with whom he contracts has not; he is 


bound in all events. And as marriage is now looked 


> 
on to be an advantageous contract, no diſtinction 
bolds whether the party ſuing be man or woman, 


. 4 
- 
d o 
«© * 


within the genera] reaſon of the law wih regard to 5 


tract to be abſolutely void. And as to perſons of full 


grants them no ſuch protection againſt: being drawn 
into the inconvenient contracts. 1 
For theſe reaſons, we are all of opinion, that t 


defendant's undertaking, ſhould not be nonproſſed. at 
the defendant's expence. The cauſe ſhewn was made 
during the defendant's fancy, and the judgment given, 
and the agreement not to bring a writ of error was du- 
ring his znfancy likewiſe, and that he intends to affign 


| | the judgment binds him, yet it binds but as a judg- 
feven, he chuſes one himſelf. Vide Fitz-Gibbons, p. 63. fo | 


| was ill; for it ſhould only have been a general repli- 
cation, that it was neceſſaries for the infant, and left 
it to evidence, where the circumſtances of his health 


that the'horſes were neceſſary for the infant: therefore 


}; _  Diicharlnas, 18 Geo. 2. Gardiner v. Hul. 
fant, or to bis prejudice, the law ſo far protects him | 1 


bim on motion. Where he is a defendant he cxrtainiy 


the true diſtinction is, whether it may be for the bene. 


fit of the infant; we think, that though: no expreſs 
caſe on a marria e contract can he VM = K falls 


ti conttacts. And no dangerous conſequence can 
follow from this determination, becauſe our opinion 
protects the infant, even more than if we rule the con- 


age, it leaves them where the law leaves them, which 


7 * ought to have her judgment on the demurrer. 
ide Stra. val. 2. p. 937. Fitz-Gibbons, p. 175, 275. 


Trinity, 7 Geo. 3. : The King v. Smith, 


See this caſe fully ſtated in page 509. of this wor 
under the head Habeas Corps. —— 


 Michaelmas, 7 Geo. 2. The King v. White, 


gee this caſe fully Rated in page 299 of this work; 
under the head Corporations. os? 925 Ks rag 


[ 
' 


Eater, 8 Gro. 2. Stern v. Bern. Error. 


On a motion to ſhe w cauſe why a writ of error 
brought on a judgment by confe/fion, contrary to the 


infancy for error. 


The court accordingly diſcharged the rule, for tho: 
ment reverſable, Vid: Caſes Temp. Lord Hardwsp, 10%, 


' Trimiy, 10.Ge0, 2. Stone v. Atwoll, 


If the defendant does not file common bail in time, 
according to flat. 12 Geo, 2. 29. the: plaintiff may do 
it for bim; in this caſe the defendant. was an infant, 
and had appointed no guardian by whom to appear: 
and the et map N _ _ plaintiff ſhould" 
name a guardian for him, if he refuſed to do it himſelf, 
Vide bra. wal. 2. p. 1076. TS OP "IA 


Micbaclmas, 11 Gro. 2, nal v. Champion... "4 


It was adjudged, that tobacco ſent to the defendant, . 
who ſet up a ſhop. in the country, could not be feco- 
vered as neceſſaries, he appearing to be an infant, For 
the law will not ſuffer him to trade, which may be his. 
undoing. Vide Stra. uol. z. p. 18ꝶ63vV9ꝝr::.. 


Michuelmas, 12 Ceo 2, Clowes . Brook; 


On an aſſimpſit brought for a farrier's bill, the defen- 
dant pleaded, that the teſtator was an infant : the plain 
tiff replied, that the demand was for looking after his 
horſes, and that the work was neceſſary for the horſes... 


And on demurrer, the court held, that the, replication: 


and fortune would be conſidered : and though the work. 
might be neceflary for the horſes; yet it — 1 not appear 


judgment was given for the defendant.” Vide tra, ul. 


An infant was ſued by prochein amy, and there nt * 
14 er him, and Hee for coſts. And now 
: ing taken in execution, he moved to * has he: 
Pen curiam. If coſts cannot be given, it will be mat-" 
ter of error to be inſiſted on; but we will not diſcharge 


1 


muſt pay colts. Vide Stra. vol. 2. p. 12 . 


Trinity, 


= 


\ : — 


= VR: 
g, f Gao. Aue 292 e Ear, 4 . 3. The Ringv. Rbf. 
; {708 9 On an information againſt a common ferryman, ſetting 


See this caſe fully ſtated in page 487 of this work, | forth the accuſtomed rates to be, viz. for the paſſage 
under the head Fines and Amerciaments. I of a man and horſe 1 d. for 20 oxen 7 4 for twenty 


) ; 
£ ö 


r : II ſheep 2 d. Sc. and that the defendant being ferryman, 
Michaelmas, 6 Geb. 3. Zoucb on the Demiſe of Abbitt and. from ſuch a day to ſuch a day, did take of ſeveral of 
„ Hallet, v. Parſons, | the King's ſubjects, unknown, divers ſums of money 
EE TIO Prune or" bog, boon | exceeding thoſe ancient rates, viz. for the paſſage of 
See this caſe fully ſtated in page 361 of this work, | one man and horſe; 2 d. for every 20 oxen 12 d. &c. 
under tht head Deed. © I | On not guilty pleaded, the defendant was found guilty ; 
| 2 | 5 but the judgment was arreſted for the uncertainty as 
to what the defendant did take, and of whom, and of 
| | Ke 5 how many perſons, for every taking was a ſeparate 
— . — i | oltencei . d Salk. vol. J. p. 198; 3815 


 Michaelmas, 7 W. 3. The King v. Hill. 
If a mah be ontlatued by proceſs on an information, and 


Jnfozmation, | : comes in and traverſes the outlawry, he muſt plead in- 
„ 2 hut . | /antly to the information. Vide Salk. vol. 1. p. 371. 


* Michadmas, 3 W. & Al. Sir James Smith's Caſes | Hilary, 8 W. 3. fronymous. 


his caſe fully ſtated in page 206 of this Work, The court was moved to quaſ an inquifition taken 

EG, the head Cre parties, 2 ee | before a coroner, where the 1 found, Te a poſt in 

hey | | on highway was ” ** m_ 2 perſon's death, 
54. a6 0 be: tet OLI bt and it was excepted to, becauſe the words were, we 

Trinity, 4 M. & Culliferd vi Blandford. . certainly believe it the cauſe of death, whereas it ought to 
On an action of debtion fat; 23 H. 6. brought againſt be certain; and therefore it was quaſhed, Vid Mod, 

the Mayor of Donca/ter — A, 3 . | Rep. vol. n 

to parliament; by which ſtatute a penalty of 40 l. is 1 C 

. to the —— and _ * the bed or tek and Hilary, 8 W. 3. The King vi Gregory. | 

not returned, ſo as he fue for the ſame within three months 1 | f . 

after the be af of the 2 parliament, or to any þ erſo * A motion was made to quaſh an information by the 


2 
| 


1 


I 


Sed 


F L " 
_ 
© - 
- - 
* * $ 
. — = — : LE — == * 
* — 2 8 = * * * I LS << A 2 g 
£ « 1 1 2 ob . Dr — 2 ut Ar F I —_— oa 11 * * . * * 
— D * — r Mr * VPN - 3 Fares n % „7 * n "+ 8 n is Fs 8 
CRE 222 — 2 EIT — — WEE "= LES” Out — ag - ar —_ 8 — IS En og Je ng = — * * 
A — po — — k 2 n — * — * - 22 At. hs 
N 22 g . 8 (1 es . n 8 IS bn 4 So N = — - NC 2 — 
— — * — 2 5; « Tarn _ _ . Ci — i. ies m l 9 = — — 4 
. 2 — * 2 * » . N 1 _ = _ * 
— — £ - 7 = 2 — == = ——— r —— - ve ow _ — * — — — — — - _ CS _ 
— - 4 : — — —— — 22 — 3 — = — a — - D _—— —  _——A— — — 
EI 3 x * — — — os * — = - — DI — AS —_ n _ — 
0 6 1 * — 8 8 reer 
py adn. _ wg r 3 WD 5 — 28 1 1 
«Ei 6 <COLY =— &> At 
— - - . 9 
6 a ————— = 
pa - 


who, in default of him fo choſen, ſhall ſue for the ſame. Attorney General, and the court denied the motion. 
The plaintiff was 70 N ſo e is Vide Salk. vol. 1. p. 37 * | W 
and before the end of one whole year, ſued out a latitat | C | HE ee . 
againſi the 3 but this was within a year after the | Eaſter, 8 W. 3. Roberts vs Miberbead. 

offence committed. 8 1 WF CS 128 * BSE | | 

15 iſt. The queſtion was, whether the plaintiff was a _ nee fully ſtated in page 343 of this work, 
common informer, and ſo ought'by fat. 31 Eliz. to bring under the * Debt. VP 
his action within a year after the offence: in the pre- Trinity, 8 W. 3. The King v. Thorp and oi bers. 
amble of that Fatute, it is ſaid;'that'no perſon, other than | LS | 7s, 5 
the party aggrieved, ſhall be received to Wo a pe- An eee was brought againſt Thorp and others 
nal at. and then it is enacted, that where a forfeiture | for conſpiring to take one Edward Mitchel, bing un- 


5 8 % 
ET WEBRSS 
8 

* * D 


- ——_—_— — A . 
ng — 2 - * - 
—__ _ . on — 2 — — 
1 0 2 r 1 9 
£ A>3. - oO NNE 2's Ox _— « 
= _ - J * - 
Labs = - =_ 


E ——ͤ— — er + 


1 
* 
* 
is 

47 
1 

WS: 
411 
8355 
7 
: 7.8 
i 'f Y 
49 

| 


is given to the King only, the action ſhall be brought | der the age of eigbteen years, and the on! ſon and heir | 
within 1we years after the offence; but if it be to the | of Robert Mitchel, Eſq; and carrying bk out of the | 


King and proſecutor, then it muſt be within a year. | cuſtody, G. of his' ſaid father, without notice, and 
2d] yo If the plaintiff ſhall be taken to be a common | againſt his will, and compelling him to get runk, and 
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informer, then Whether the ſoing out this latitat is a then marryiog him to one d. Hi a perſon of ill fame, 
commencement of tlie action n. | and of no fortune. OY OO og rs e e 

: ß pleaded, this inftrmation was tried at, 
both points; but they inſiſted: chiefly on the firſt point, the aſſizes at M inchęſler, and all the defendants were. 
that the pleintiff is no cmmm informer, becauſe the pe- found not guilty, except Thorp: and he e e 
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nalty was given to the proſocutor, and no time limht- of compelling the ſaid Mitchel to be drunk, and foun 
ed by this ſtatute when he ſhould commence his ac- guilty of all the reſt in the information, 0» | 
tion. He ſtands now in the place of the party 'ag- | Ou a motion in arreſt” of judgment; the erccptint 
grieved, who did not ſue within the thyre months ſimit- taken were ff 
ed by the act, and nobody will ſay that he is a common iſt, This information dbes not contain any matter 
informer. CET: ] of miſdemeanor. FFF 

Dolben, Juſtice, was of opinion, that the Tuing out | 2dly, It is laid by way of cenſpiraq, and the defen- 
of the latitat within the year, was a good commence- dant Thorp, -" being found guilty, there can be no 
ment of the ſuit,'and: ſufficient to avoid the ſtatuts judgment againſt him, becauſe hn cannot eonſhires. " 
But the Chief Juſtice held, that à penalty being . 30, Here is a mif-trial* for the copſpiracy being 
given to the King as welbas to the proſecutor, if he laid in Hampſhire, and the märfiage being in Gre . 
had brought bis action for the whole 80 J. as-well for | ſhire, it ought not to be tried by a Jury of Hampbire 
our Lord the King as for himſelf, he had been within /tat. alone, but by a jury of both counties. na 
31 Eliz. and a common informer, but here the action was | Per curiam- It is a misfortune that che mirciage is 
brought only for 40 l. which makes ſome alteration. good; it is true, it is lawfül to marty, but if it is ob⸗ 

And as ta the ſecond: point a latitat was never yet tained by unlawful means, it is an offences 
conſtrued to extend to a flatute, where a penalty is The queſtion is, whether a father has not the 
given to the, dg ay and ata Fm reg a K ip of his me _ apparent till the age 
commencement for a'ſuit on a penal lam J pf :Wenty-one years, as be had when there was tenures 

It is otherwiſe; where a party is limited, and: bar- in Knight's ſervice? for the father had fuch 250 — 1 
red from his right by any, ſtatute, fot not proſecuting in ginal right inveſted in him by hature, chat he migbt 
time ; A if the * cine 1 for bim, 1 | vo x action 2 u the Lotd, Wherefore 5 
1s againſt him : yet the plaintiff had judgment. e took away his fon and heir : the matter was ad- 
dial Repo vf 4. 5. 129. 9 N Jjourneu. Vid Mad. Rep. bol. 5. p. . 8 6 
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Ser this cafe fully Rated in page 342 of: this work, The defendant was eonvidded of perjury : and the 
under the head Debt. FEW" a "ts perjury F 


4 court was moved in arreſt of judgment. G 
„ | Wo: iſt, Becauſe 
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Alber marle houſe, about the time of the date thereof, 
which was the /ixteenth day of Fuly, in the year 1681, | 


Neither will an indifment lie for a perjury. on the | 


court of record, and in a thing material to the iſſue, 


a thing not charged in the bill. So the matter was 


moved that this information was not duly filed, becauſe 


college agreed ; and then they moved to take the re- 


could not be done without an act of parliament, only 


it was inſiſted, that the information ought to have been 


552 | | 
1ſt, Becauſe it is not ſet forth, that the oath was 
material to the matter in iſſue. e. | 
Adly, The fact is laid, that on a former trial, Mr. 
Strode-gave. evidence, that the indentures of leaſe and 
releaſe were executed by the Duke of Albermarle, at 


and that he was then and there preſent with the Duke, 
and was a witneſs that the Duke did ſeal and dehiver 
the ſame; and the perjury now aſſigned is, that the 
defendant then depoſed, That about the ſame time, Mr. 
Strode, was at Newnham, (a certain houſe called Newn- 
ham, in the pariſh of St. Mary, Plimpton, in the coun- 


: th ds about which time, are | . 
ty of Devon :] now the Wordt avout 10 . penal ſtatutes made before that act, muſt by force of lat. 


very uncertain; for if he had depoſed, Mr. Strede was 
then at Newnham, without ſaying any more, it muſt 
be agreed that had been uncertain; for it does not ap- 
pear where Newnham was, or that it was Mr. Strode's 
houſe, or in what county, or in what place. 

Per curiam. An information for perjury at common 
law as this is, does not require ſo much certainty as 
an indiment on the ſtatute; for if perjury be aſſigned 
in ſwearing to ſeveral interrogatories in Chancery, with- 
out ſhewing in which; this is good at common /aw, but 
not on the ſtatute. 7 0 


ſtatute, wbich may be maintained at common lat, as 
for making a falſe affidavit in Chancery, or in this 


cburt, F . r 
The ſtatute has made the offen der ſubje to a cer- 


tain. penalty, and to a corporal punithment, and 
therefore the perjury muſt be by ſwearing falſely in a 


or a man may be perjured in an anſwer in Chancery to 


adjourned, Vide Mad, Rep. vols bL p. 343. 


Michaelmas, 9 W. 3. The Ning v. Lambert. | 


A motion was made laſt term for filing an :nforma- 
tion againſt Lambert for ſubornation of perjury, on an 
affidavit of his ſuborning two perſons; but the rule 
was drawn up generally, and an information was filed 
for ſuborning thoſe two, and ten others; and it was 


the addition of ten more, were ten more informations; 
and the court declared, that no information thould have 
been filed, but as to thoſe perſons mentioned in the 
affidavits ; every ſubornation is a diſtin offence ; and 
the act for an information does not direct an fdavit, yet 
the court being truſted with it, and the patliament re- 
pofingin them, they ought to do it on good-grounds, It 
was then moved that the znformation was il] to thoſe per- 
ſons, becauſe the ſtatute requires a recognizance to be 
entered into to the party, which they had not done; to 
which alſo the court agreed. But a doubt aroſe what 
ſhould be done with this information, which is now 
Holt, Chief Juſtice, ſaid, it could not be quaſhed 
or taken off of the file ; for when once a thing is 
on the file, it cannot be. taken off without an act of 
parliament, no, not by conſent of the parties; as in 
the caſe of Dr. Widarington on a mandamus; the college 
made a very ſcandalous return, to which he and t 


turn off the file; but the court refuſed it, ſaying, it 


they ordered a vacatur to be entered thereon. In 

this caſe the method may be, to enter the irregularity 

on the roll, with let the proceſs ceaſe thereon... 
The matter was adjourned for further conſiderations 


Vide Mod. Rep. val. 12, p. 153. oY; l 


| Hilary, 9 4 3. The King v. Gaul or Gall. 0 


An information on ſtat. 5 & 6. E. 6. c. pat 2 1 ** 
and ell live ip not having kept them the 70S . 
the ſtatute appoints, was exhibited in this court. The 
buying and ſelling was alleged. to be in Vorfall; and 


brought in Norfolk, where the fact was done, and not 
in Middleſex; and that flat. 21 ace 1. was made for the 


Infoꝛmation. 


„„ — 


pealed pro tanto i. e. for ſo much. 


eaſe of the ſubject. On che other fide it was objected, gas cauſes 
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that this court is not reſtrained, and that the Attorney 
General may exbibit znf/#rmations in tlris court for os | 
King, notwithſtanding the ſtatute; and Lach. 192. 


| 2 &s L 360. 2 Keb. 340. 1 Vent. 8. Jones 193. 3 Keb. 
2. 2 Cro, 178. 3 Inſt. 176, 191. 1 Cro. 112, were 


cited. + 1 8 ö 
Holt, Chief Juſtice, obſerved, that ten of the 


Judges had come to the following reſolutions 
Iſt, That „at. 21 Fac. c. 4. does not extend to any 


* offence created ſince that ſtatute ; ſo that proſecutions 


on ſubſequent penal ſtatutes are not reſtrained there. 
by; but that the ſtatute as to them, is as it were re- 


zdly. That all informations and popular actions on 


21 Jac. 1. c. 4. be laid, brought, and proſecuted in the 
proper county where the fact was done. Vide Gall. 


Dol. 1, p. 372. Raym. ol. ls P. 370. Med, Rep. Val. 


12. p. 223. 


Hilary, 10 V. 3 . "Hitks's Caſe... 


Holt, Chief Juſtice, reported the opinion of all the 


Judges in this caſe. An action of debt was brought in 
this court on „at. 5. Eliz. c. 4. by a common informer, for 
exerciſing a trade, not having ſerved as an apprentice; 
and the queſtion was, if the juriſdiction of this court 
was taken away by fate 21 Fac. 1. ? tor it was thought fit 
bo ny it, becauſe of the caſe of Barnes v. Hughes, 1 
ents ©, | . 
And it was reſolved by the opinion of eο of the 
Judges, iſt. That „lat. 21 Fac. 1. reſtrains the juriſdic- 
tion of this court in actions of debt brought by common in- 
formers, and that they cannot bring debt on the ſtatute 
in this court, unleſs the cauſe of action ariſe in the coun- 
ty where the King's Bench fits, but muſt in other caſes 
profecute by . &c. before juſtices of aſſize, 
Sc. as the ſtatute directs. W e eee 
 2dly. It was reſolved, that where a remedy is given 
by action of debt, &c. in any court of record, '&c, by 
any later ſtatute ſubſequent to 21 Jac. 1. ſuch action 
is not reſtrained; for the ſaid ſtatute 21 Fac. 1. does 
not extend to ſuch actions, but ſtands repealed as to 
them. 1 by | — 
opinion was, that where any ſubſequent act gives any 
popular actian, it muſt be laid in the proper county, 
and within the equity of at. 21 Fac, 1. | Ee 
Hale, Chief Juſtice, was always againſt the opinion 
of Barnes v. Hughes; and the principal objection in 
that caſe was, that the party offending might get out 
of the county, and ſo eſcape the puniſhment of tbe 
law, as being out of their juriſdiction . 
Now, this objection does not hold, for there may 
be proceſs of autlatury ſued out againſt him; fal. 
21 Jae. 1. giving the ſame proceſs that lay in actions 
of treſpaſs vi et armis at common lat; and there- 


fore neither. debt nor information, though exhibit- 


ed by the Attorney General, lies here, but in Vor- 
fire, which is the proper county in this caſe. Vid 
Salt. t 2.05373; % Ven ban 11 36Fo04 


 Michaelmas, 10 M 3. dumme |. 


ſign of the Guards, for reſcuing one 'arrefted by the 
Chief Juftice's warrant in the Park,” Vid. Mod. Rep. 
Dal. 12. p. 256, ta 13 Wr , 7 | , 
| ' Michaelmas, 10 W. 3. Ananymans. pang 6 
Leave was granted to file an information againſt ſe- i 


not to ſell under a ſet rate. 


Holt, Chief Juſtice. It is fit that all conſederacies 
by. tradeſmen to raiſe their rates, ſhould be ſup- 
preſſed. Vide Mod. Rep. vol. 13. p. 248; © 


. Hilary, 11 W. 3. The King v. Knight and Burn. 


6 
z” 4 


| In an information it was ſtated, that on the 5th day 
of June 9 W. 3. three or more cemmiſſioners of the 
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But Holt, C. J. declared, mat his own private 


An information was filed againſt one'Fourdan; an En- 


veral plate button- makers, for combining by covenants 


d Exchequer bills to be iſſued on the fe. 
r 


* 


ceipt of the Exchequer, according to the form of the 
ſtatute in ſuch caſe made and provided, the aforeſaid 
Knight then being Receiver General, c. to the intent 
to get great gains to himſelf, did fraudulently "and 
falfely indorſe twenty bills at the cuſtom-houſe, as if 
on account of the cuſtoms, and on the ſame day, Sc. 
paid them into the Exchequer, as if being truly indorſed, 
io defraud our Lord the ng On not guilty pleaded, 
the defendant was convicted; and now a'motion was 
made in arreſt of judgment: this cafe depended on 
flat. 8 & 9 W. 3. c. 19. and was twice ſpoke to and de- 
termined | on good conſideration. At laſt judgment 


was arreſted, and the Chief juſtice delivered the opi- :- Te "ON I TY 
| Afichaelmas, 11 W. 3. The King v. The Borough of 


nion of the court on theſe points: | 


1ſt, That the words nuper receptor, i. e. late receiver, 
do not import that he was the King's officer at the time 


of indorſing and paying theſe bills, but rather the con- 


trary; and he muſt be taken to be a private perſon, and 
2s ſuch to make this indorſement; which in a private 
perſon could be no crime, becauſe the falſity might 
hurt himſelf, but could not prejudice the King. And 
it is like the caſe in Noy 99. where the obligee leſſened 
the ſum in the obligation; it would have been forgery 
in a ſtranger or in the obligee to make it mote; but in 
regard the obligee had hurt no body but himſelf, it was 


no fargery: ſo it is of this falſe indorſement, it is not 


criminal, becauſe it hurts nobody but himſelf. But it 
is objected, it may be a damage to contractors: I an- 
ſwer, we are to take notice there might be contractors, 
but not that there are any, becauſe 1t is not ſet out. 
2dly. Ihe word indorſe is not ſufficient; the words 
of the act are, that the perſon who pays the ſame into, 
&c. hall put his name to the ſaid bill, and write the day of | 
the month, &. And the information {ſhould have been, 


that the defendant ſet ſuch a perſon's name on the back 
of the pill, When indeed, there was no ſuch perſon, or 


when indeed, no ſuch perſon ordered him to put his 
name to the bill; for the Words it was indorſed import 
a writing on the back of a thing, but not putting his 
name on it. But it was urged by the King's coun- 
ſel, that this might be plainly underſtood by the 
words as if received on a note for cuſtoms: 1 an- 
ſwer, this is by argument only; and argumentative in- 
7rmations' ate naught for that very cauſe; for all 
charges ought certainly to be ſet out in pleading. But 
further it was urged, that it is ſaid to be à falſe in- 
dorſement in defrauding of our Lord the King, and ſo 
found by the jury; and though a fact that appears in- 
nocent cannot be made a crime by adverbs of aggrava- 
tion, as falſely, fraudulently, Sc. yet where à fact 
ſtands indifferent, as writing, which may be trus or 
falſe, and charged to be Fal/e,' and the jury find it ſo, 
all are then e/fepped to ſay-the contrary. That on the 
other ſide it was-ſaid, the words in defraud are only mat» 
ter of concluſion. But here is no charge; it is not 
enough to ſay the King is cheated; he muſt appear to 
be ſo, as well us ſtated to be.. 
3dly. The ſaying it was indorſed as if received on 
account of cuſtoms, &c, is not well. In an indict- 
ment of forgery it is not well to ſay, the defendant 
forged a falſe deed, purporting as if a conveyance, Cc. 
but it muſt be containing, &c. So here it ſhould have 
been, that the defendant made a falſe indorſement, 
containing, & c. Here is a falſity, but nothing is charg- 
ed that is criminal; for that falſity could not hurt, nor 
tend to hurt any body but himſelf: and therefore the 
judgmaat ds este... 12 
Ni. B. Tbe iſſue was tried at bar, and the evidence 
proved that the bills were ſigned at the Treaſury by 
three acting commiſſioners of the Treaſury; the defen- 
dant called on them to produce their commiſſion, but 
Holt, C. J. held it not neceſſary, comparing it to the 


ah 


caſe on the ſtatute of hue and cry, where — * an 


affidavit is enough, without going into the proof o 
juſtices, power to adminiſter an oath. ide Salk. 
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Trinity, 11 WW; The Caſe of the Surgeon Dany. 


| A mandamus was granted do the company of ſurgeats 
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to chuſe officers z they made a return under their com. 
mon ſeal: and now a rule was'moved for, and granted, 
"552% 78751 * r neee B l. 
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to file an information againſt ſome particular perſons of 
the company for that return. | & 
Holt, Chief Juſtice, ſaid, the court muſt proceed by 


l 


way of '1nformation ; for it being a matter concerning 


public government, no particular perſon is ſo concern- 
ed in intereſt as to maintain an action; and the infor- 


mation muſt be granted againſt particular perſons, tho? 
the return be under their common ſea], for there is no 
other way to try the right; and if it be found for the 


King, there muſt be a peremprory mandamus ; perhaps 
we ſhall ſet but'a ſmall fine. Vide Salk, vol. 1. p. 374. 


Abington. 
| 912 EY ; 2 2 SI ue” ht | | 
See this caſe fully ſtated in page 292 of this work, 
under the head Corporations. „ $02, apt 


Michaelmas, 11 M. 3. The King v. Dummer. 
A motion was made for an information againſt one 
Dummer, for perjury committed in a trial between The 


King and Fitch, in anſwering to this queſtion, whether 
he had received 800 J. for paſſing his accounts? | 


- Holt, Chief Juſtice, ſaid, if the queſtion had been fair, 


we would have granted an information ; but this queſ- 
tion was in effect, whether he was guilty of' bribery, 


which it could not be expected he would own.” You 


may indid him, but we will not grant an information. 
Vide Salk. vol. . . , e Yor 1 121 


Fd 
4 


 Mithaelmas, 11 N. 3. Anonymous. 


The Solicitor General moved for leave to enter a 
non prof. on an information, in order to file another; 
and the maſter of the Crown Office, ſaid, the courſe was 
to come to him, and pay coſts on the information, and 
fe, ou 7 n | / 25 
er curiam. You ſhall not file a ſecond before the fir/t 
be diſcharged. Vide. Mad. — 12. p. 325. 11 


Michaelmas, 11 W. $5 The King v. Lawyehee, w 
An information was filed againſt Lawrence for wri- 
ting a letter to Sir Jobn Pi got, deſiring him to mode- 
rate his zeal, for that the King, meaning King James 


the /zcond, would be ſoon reſtored; and that for fur- 
ther ſatis faction herein, he would ſoon hear that many 


rds would repair to him to France; what to do he | 


might gueſs : and being found guilty, he was fined 20 


* 


vol. 12, p. 311. 


* 


merks, and committed till payment. Vide Mod. Rep. 
„ann 5G 4 


\ Michaelmas, 11 I. 3. The King v. Taylor. © 


Leave was, granted to file an in for mation againſt a 
perſon for offering to buy votes, in order to ſecure an 
election to parliament, Yide Afod. Rep. vol. 12, p. 
146% Gy XJ : 


_ Michaelmas, 11 M. 3. The King v. Warburton, 


If there be a rule for filing an information, and non 


prgſ. thereon for non- appearance of the defendant, a a 


new one cannot be without a new rule, for the firſt 
was executed; and here the court granted a new rule, 


on payment of coſts. Yide Mod. Rep. vol. 12. p. 319. 


Hilary, 12 W. z. - The King v. Crit. 
On an information for a public nuiſance, the jury | 


found the defendant guilty ; and becauſe it appeared to 
| the court to be doubtful on the evidence, and that the 
jury had not bad a view, though very proper in this 


caſe, they wiſhed the parties to conſent to let this jury 7 


have the view, and to come to trial again; and it was 
ſo done by conſent. And this the court did, becau 
it was a queſtion of right, and this trial would be 


* 9 194 


„„ Faſir, 
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6 Eaſter, 12 M. 3. Anonymous. © T 
As aQ of patliament was made for rendering a river 
in Derby/hire navigable, and that none ſhould build any 
vharfs on it from hence 
built a wharf, another, who had a former whart, and 
prejudice in the advantage thereof by the ſecond wharf, 
moved for leave to file an igformation againſt him on 
the //atute; and though the court ſaid it was not an 
act of ſo public a nature, as that the court ought, 7 
ficially, to take notice of it; yet becauſe it Was for the 
zublic good, and the matter directly againſt it, they gave 
50 to fle an information; but held an information 
would not lie for the violation of a private /atute. At 
common law informations might be filed without mo- 
tion, in the name of the maſter of the crown office; 


but ſince Hat. 4 & 5 V. & MA. c. 18. it cannot be with- | 


out leave of the court; and that to avoid frivolous 
and vexatious matters; and that the party in caſe of 


acquittal, or nonſuit, ſhall have coſts. Vide Mad. Rep. 
vol. 12. p. 398. ; t 
E after, 12 . 3. Anonymous. 


A clerk in Chancery, was committed by the Lord 
Keeper, for ſending writs into the country with loft 


yellow wax on them, without being ſealed by the | 


great ſeal, as if they had been actually ſealed; and this 
was ſaid to be a very. high miſdemeanor, and next to 
counterfeiting the ſeal; and he was bound himſelf in 
1000 J. and two more in 500 J. each, for his appearance, 
in order to an informations Vide Mod. Nep. vol. 12. 


p. 355 | 


The King v. The Mayor and Alder- 
men of Herford. | 


In the information againſt the Mayor and Aldermen 
of Hertford, a motion was made to ſet aſide the pro- 
ceſs, becauſe no recognizance was given according to 
the late act; and this being to try a right, the queſtion | 
was, whether it was within the ſtatute, viz. treſpaſſes, 
batteries, and other miſdemeanors, which are frivolous. 
wrangling matters of an infinite nature? But the court 
ſaid, that this uſurpation here pretended was a miſde- 
meanor, and the information might be as vexatious in 
this caſe, as in zreſpaſs or battery : that this laſt is a re- 
medial Jaw to prevent vexation, and muſt be conſtrued | 
accordingly; therefore the proceſs was ordered to be 
ſet aſide, but the information ſtood, Vide Salk. vol. r. 


P. 376. Mod. Rep. vol. 12. p · 312. 


Eaſter, 12 W. z. 


— « a 


1 Michaelmas, 12 W. z. Kamen. | 


An information was filed. againſt a gaoler for ſuffer- 
ing one taken up cn an excommunicato capiendo, to go 


at large. Vide Mod. Rep. vol. 12. p. 434+ 
Egſter, 13 . 3. Anonymous: 


An information was filed againſt a man who ſet up a 
lottery, and after ran away without drawing it. Vide 
Mod. Rep, vol. 12. p. 495+ 


Zaſter, 13 W. 3. Anonymous. n 


An information concluding to the nuiſance of the in- 
habitants of a certain vill was quaſhed for the ſpecial 
concluſion. Jide Mod. Rep. vol. 12. p. 504. 


| Bafter, 13 M. z. Poeock v. Thornicroft, 


Leave was granted to file an information againſt the 
defendant, for inveigling away the plaintiff's wife, 
and procuring merchants and tradefmen to ſell her 
goods, in order to ſaddle the huſband with the debt, 
agreeing with the ſeller to deliver him the goods again. 
Note. A wife ſhall be admitted to ſwear the peace 


forth; and a perſon having after 


Inkoꝛmation. 


7 


One Hathaway a notorious rogue, pretending to be 
bewitched, the ſuppoſed witch was indicted for witch. 
craft, and tried and acquitted at. Surry. ailzes. But 
the fellow. perſiſting in his contrivances, . pretended 
ſtill to be ill, and the poor woman, notwithſtandin 

her acquittal, was forced by the mob to ſuffer derſelf 
to be ſcratched by him. The whole being diſco- 
vered to be an yg an informatign was filed 
againſt him. Vide 4 od. Rep. vol. 12. p. 556. S, bf 


| Eofter, 1 Han. The Queen ve Clerk. -- 

See this caſe fully ſtated in page 289 of this work, 
under the head Coroner. e ee 

Ay | | Trinity, 1 Ann, Hnonymons: Nea WIT 

An information was filed againſt the defendant for 

drawing in ſeveral to Play with him for money, and 
uſing falſe dice, Vide od, Rep, vols 7. 5. 40. . 5 


Trinity, 1 Ann. The Queen v. Blacket and Robinſms. 
Leave was given to file an information againſt the 


defendants for procuring a gentleman's ſon to marry 
a woman of infamous repute. Vide Mod. Rep. vol. 3. 


p. 39. TERED 
_ Trinity, 1 Ann, The Queen v. Clerk. 
See this caſe fully ſtated in page 305 of this work, 


— 


under the head C %s. 


Michaelmas, 1 Am, The Queen v. Smith, | | 


The council took exceptions to a conviction for deer» 
fealing, where the fact was laid to be done in a foreſt 
uſed for keeping deer, and that the defendant killed a 

eer without conſent of the keeper ;/ and inſiſted, that 
uſed might be meant of a long time before, and there 
might be the conſent of the ranger; but not allowed; 
for the leave of the ranger is the leave of the keeper, 
and the word zſed, ſpeaks the preſent time as well as 
the paſt. Vide Salk. vol. 1. p. 3 . 


Micbaelmas, 1 Ann. The Queen v. Chandler. 
A conviction of deer: ſtealing on flat. 3 & 4 . .. 
= 10. was returned on a certiorari, and exceptions 
taken to it. It was faid by Holi, Chief Juſtice, that 
in theſe ſummary proceedings, the right of an Engliſb. 
man of being tried by his peers, was taken away; thete- 
fore the court was to conſtrue them ſtrictly, 10 far 'as 
to ſee that the fact was an offence within the act, and 
that the juſtices proceeded accordingly :* and theſe 
points were agreed; iſt. That the fact in the convicłion 
need not be laid againſi the peace, for mere form or for- 
mality is not required in theſe nor any other ſummary 
proceedings. | N 5 S194 89 ; 
Mr. Attorney General ſaid. This is not the King's 
proſecution ; he can have no fine; but the proſecution 
of the party, and this is the memorandum of what the 
Juſtice had done in that matter. 
_  2dly, That between ſuch a day and ſuch à day he 
killed three deer, is good; for if a day certain were 
alledged, the informer is not tied up to that: now in 
theſe caſes be is confined to give evidence of a killing 
within theſe days, ſo that it is more certain and bet- 
ter for the defendant; and Raff. 410. Hern. 549. Nin 
54s 547. Tho« 91, 92. Vid 186,” Co. Ent. 158, Ce. 
were cited. It is otherwiſe in #formations at common 
law, becauſe every diſtinct offence creates a new pe- 
nalty, but in treſpaſ a fact may be laid to be done at 
different times between fuch'a day and ſuch a day; 
becauſe it is not a new action, but an increaſe of da- 


mages... VO ODT n + WE 
Jdly. That an unlawful killing is ſufficient, and it 
peed not ſet forth a hunting. nor how the deer was 


againſt her huſband, becauſe-a matter concerning her 
perſon, Vide Mod. Rep. vol. 12. p. 454+ OY 


| Jacat,. is ſufficient; for the ſtatute given that 


: 
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 4thly. That idee - confideratum et, &c. without foris 
in conſe- 

g quence, 
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- | 83 N A OY: 
juence, and: the judicial part ends at the ronvicion; 
e reſt is only conſequence and execution. ; 
thly. 
Woven and the chuvidtien is affirmed here; his execu- 
tors {hall have a le vari facias (but it ſeems, it — be on 
affidavit, and then the matter fuggaſted on the roll.) So 
may the chufchwardens without ſuggeſtion: or ſcire 
factas, and fo may the King. Vide Salt. vols 1. 378. 


This was an 3 tam, brought by an in- 
former on the 
moved to amend it, by altering the pledge the money 
was lent on; for it was laid in the declaration, that a 
uantity of grogram yarn was delivered to the defen- 
3 as a pledge on which to lend 200 J. and that the de- 
fendant was to receive one guinee per month fot intereſt; 
and by this amendment they would have ſtruck out 


all that related to the pledge of grogram yarn; but the 


court refuſed it; becauſe it makes another information, 
and another perſon might be intitled to it, being a popu- 
lar action; they agreed that it was a general rule to 
amend, informations at any time, even juſt befote trial; 
but then it muſt not make the information different; 
but ſent it to the maſter,” to examine if the 7nformer 
ſet up was not a pauper, that he might anſwer coſts 
to the defendant, | Vide Forteſcue, p. 232 


Eafter, 2 Ann. The Queen vs Holford or Rhades and Cole. 


On an information againſt the defendant for ſubor- 
dination of perjury, ſetting forth, that whereas i the 
court of our Lord the Ning, before the King himſelf, at 
Weſtminſter, in the county of Middleſex, one Rhodes, 
late of D. in the county of Surry, oat-meal maker, had 


impleaded the defendant, Helſford for that whereas he | 
| Michaelmas, 6 Ann, f 


was indebted to the plaintiff in the pariſh of St. Cle- 
ment Danes, in the county aforeſatd, and promiſed to 
pay, ©. And that whereas on an account ſtated be- 
tween them, the defendant was found in arrear, &:. 
and promiſed to pay, &c. and the defendant pleaded 
not guilty; and at the trial procured one V R. to 
ſwear that he was preſent at the ſtating of the ſaid ac- 
count, c. whereas in truth he was not preſent, Ac. 
to this information the defendant pleaded not guilty, 
and the cauſe being tried at i prius in Middleſex he 


was found guiltiy; and it was moved in arreſt of judg- 1 


ments that the fine would be intire, and therefore if 
either of the aſſignments was naught, no judgment 
could be given; but this objection was diſallowed, 

and thereon another objection was made, viz, that the 
cauſe of actioi being laid in Sarty, it could not be 
tried in: Midaleſar ; it is true, it is ſaid that the defen · 

dant was indebted to the plaintiff in the pariſh of St. 
Clement Danes, in ibè county aforeſaid, which muſt. be 
in the county of Surry, becauſe that county was laſt 
named, and therefore it muſt relate to that county, 

for the antecedent has relation to the neareſt word; 
but that rule has an exception; vi. unleſs the ſenſe. 
prevents it, as it plainly does in this caſe. Jidi Sal. N 
vole 3. p. 199. Raym. vol. 2. p. 886. . 3 
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2 the defendant, ſetting 
forth, that he on the 3ot e  traitervuſly ſpoke . 
theſe words, via. King OHarler the fir /t was rightly... 
„ ſerved in having his head cut off, and it was a pity + 
* that; his two ſons, Charles and James were not ſer- 
* ved ſo too; in contempt of William the third, the 
late King, and of his laws; and to the bad example 


- 
3.4443 


On an information 


<* of all others in the like caſe offending, and againſt '| 


the peace of the ſaid late King, c.“ On nit guilty . 
pleaded, the defendant was found guilty; and it was 
moved in atreſt of judgment; that theſe 'words were 
ſpoken. of the dead, and they äre not zwerted to be 
ſpoken with an intention to prejudice the gove 
and theyg are not aggravated by the word fraiterbi 
becauſe that is u e to treaſon, wich this 
note, nA uo; 3d $1999.09 WAS en ann nn 
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tute of wſury, and the court was | 
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That if the owner of the park die before exe- 


poor tanner, and ſentenced t 
0 


The Queen v. Norton. 1 e | 


IR 


comnion-wealth principleſcontrary to law, and there- 


fore there needs no ,averment,. that they were ſpoken 
with an intention to injure the government, for the 
words import a crime of themſelves, and endanger the 


Queen and monarchy; and though the crime is only 


a miſdemeanor, yet the word trazterouſly is proper in 
this information, becauſe. this miſdemeanor has a ten- 
deny to treaſon, and ſhews a. treaſonable intent in 


the ſpeaker. He was fined forty merks, being but a _ 


- 


Vidt Salt. vol. 3 p. 199. 1 
Trinity, 6 Ann. The Queen v. Soley & al. 


o ſtand twice in the pil- 


* 
i 


| ; The deferidants were convicted on two informations 
for riots 


ge TIUTS 3, the firſt Was 
burgeſſes of Bzwdly in their choice o 


the bailiffs and 


. 
- 


for ür 


for the bordugh of Bewdly, the defendants rioutouſly,. 
routouſly, with great clamour and vociferation, &c. hin- 


dered them in the ſaid election. | | | 
The ſecond information was for breaking open the. 


door of the Guz/dhall of the borough of Bewdly ; which 


a quo. warranto, againſt a 


ſets forth, that the defendants on the 234 of Oober 


did aſſemble themſelves to. diſturb the peace, and ſo 
. aſſembled, did break open the door of a certain houſe, 


_ the Gu:/dball of the borough of Bewdly afore- 
Woes Wee e. 
The court being moved in arreſt of judgment on 


theſe two informations. _ f . 
Holt, Chief Juſtice, held the „ not good, becauſe 
_ not appear what authority they had to chuſe a 

Ts 5 Cp SHER 
And he held the ſecond ill, becauſe it did not ſhew 
whoſe houſe it was. And thereon judgment was arreſted 


on both or mations. Vide Mod. Rep. vol. 11, p. 115. 
The Queen ve The Mayor of Thet- 


9 ford. | 


It was reſolved on this caſe, that on a motion for an 
| fr nat againh A. an,afidavit on a motion againſt 
cannot be read: becauſe the ſwearer cannot be pro- 


ſecuted for it if falſe. Vide Mod. Rep. vol. 1 1. p. 141. 
„ EXD | PE. 1 180 10 WT 1 FAY 5 5 8 
 Michaelmas, 6 Ann. Te Quten V. Hungerford. 


n enn Ch ERR D031 1 
A motion was made for an information in nature of 
common - council man of 


—— ——. 2 39 


| he was choſen; but the court denied the motion, and 
ſaid their remedy was to proceed by their bye-laws, 
in order to compel him; he. not being ſuch a public 
officer as a ſheriff, Sc. But if they had applied to the 
court for a_mandamus, they ſhould have had it. Vid 


ek been 25 ern. TY 13 4 n ; 3 10 I” i 


An information in nature of a guo warranto, judg- 
12 70 N 4 . 
ment by default, and a. capiatur, pro fine, the queſtion 
was, whether this was pardoned. by the late act!; 
Holt, Chief Juſtice, delivered his opinion, that an, 


interlocutory judgment is not within the exception: of 


the act; for by a judgment is meant a final judgment, 


* 


government. L 
Zee this caſe fully ſtated in page 283 of this work, 


2 k * whit 1 1 
Per curiqm, Theſe; words affect the living, though . 
they were ſpoken of the dead, and they © ae 4 
rr x Pn 
Illis 5410 of nüt 31907 
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it being coupled with ſentence. and degree; and a ca- 
piatur pro fine is only to bring them in to receive. the 
judgment of the court. But this being a matter of 
right, vz. in à gue waranto, though the fine be par- 
doned, yet the continuance of the crime is not. 
| Rai Phys and Gould, Juſtices, were of the ſame 
opinion; wherefore judgment was given, that the do- 
fendant fhould be ouſted of his office, for committing 
the offence, but that t 


Rep. vol. 11. p. 235. 
N ; {4 x 205 £ | 18 8 , l 5 Ls 15 | "% 5 
Trinity, io Ann. The Queen w Matthews \ - 


under the head Convidtion. . 
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N 10 a bailiff for that 

. corporation ; and the information ſets forth; that the 

bailiffs and burgeſſes Deng aſſembled to chuſe a bailiff 
95 


Briſtol, for refuſing to take on himſelf the office, after 


he fine is pardoned... Vide Mode 
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the defendant uſurped the office. 


— <p 


to anſwer, that the Attorney Genera 


436 


Michaelmas, 10 Im. „. Ibitaborn, Mayer: | 


bee this caſe fully ſtated, in page 294 of this work, | 
un in 2 LOR BOY bx 5 $4 


the head Corporations. 


; | | | 7 | * 75 "5. 15 | | 10 iii TER 
See this caſe fully ſtated in page 295 of this work, 
under the head Corporations. _ | 


Michaelmas, 11 lun. The Duten v. The Borough of... 


Hilary, 12 Ann» The Queen v. Blagdon, 
On an infor mation in nature of a quo warrants againſt 
the defendant to know by what authority he exerciſed. 
the office of portreeve in the borough of Honiton, 
The defendant in his bar ſet forth his rigbt to that 
office, and concluded with a traverſe, ab/que hoc, that 
. The crown in its 
replication taking no notice of the ſpecial title ſet 
forth by the defendant, joined iſſue on the tra- 
verſe that he uſurped, &c. and thereon demurrer was 
joined, | SO 1 „ 
f Parker, Chief Juſtice. The queſtion turns on this 
point, whether the traverſe be only matter of form? 
If fo, the crown cannot take iſſue on it; but if it be a 
material part of the plea, moſt certainly the crown 
may do It. e xa ans aha 
Ihe defendant's council argued, that if the crown 
had a right to join iſſue on the traverſe, yet the iſſue. 
was here ill joined; becauſe not joined in the words 
of the traverſe, but more narrow and reſtridtive. 
The information charges the defendant with 1 
the office, liberties and privileges, franchiſes, & co. Q 
portrerve of the town of Honiton, and the traverſe is 
taken in words as general and comprehenſive as the 
charge; but the iſſue taken on the traverſe is abſque 


Hoc, that he uſurped the office generally. Now a man 


may uſurp the office, and not uſurp all the privileges, 
Sc. belonging to that office, ''— 


As to the main queſtion, which was, whether the 


crown was at liberty to take iſſue on the traverſe, or not; 
the only precedent alledged in behalf of the power of 
the crown, was that of The Queen v. Waltourt, Hil. 
23 Eliz. and there the queſtion never received any ju- 
dicial determination, becauſe the defendant died. 

To the objeRion, that in an information of intruſion, 


the King may take iſſue on the uſurpation, though a |. 
title be ſet forth; he anſwered, that an information of 
intruſſon was of a different nature from this, becauſe it 


does not follow from his having a title, that he is no 
intruder; but it does that he is no uſurper. 

The courſe of precedents is ſo in an intruſion; but 
otherwiſe'in this kind of information ; which is a pre- 
ſumptive agreement that there is a difference. 


o ” 
. 5 


Then he argued, that the allowing the crown to join 
iſſue on this traverſe, in their replication, would be 
inconvenient to the crown, inconvenient to the party, 
and inconvenient to the court. | 3 

As to the objection made by the Attorney General, 
that no prerogative of the crown is here infifted on, 
but only a right common to ae it is enough 

would not be 
content in this caſe, to be bound down by the ſame 
rules of pleading that the ſubject is; the ſubſect could 
not haye avoided taking the iſſue, but no one will ſay 
the crown was bound to do this. 

In the laſt pe he infiſted, that the defendant by 
ſetting forth his title, had anſwered the whole charge / 
of the information, Which was for him to ſhew guo 
warrants, &c. 85 o ů˖⸗ů*˙ Ä 50 

Per euriam. We are unanimouſly of opinion, that 
the defendant muſt have judgment. Vide Mod. Rep. ; 
vole TO. SOULS een 4 


Michaelmas, 4 Ges. The King v. Lewis. 


An information was moved for againſt a.clergyman, 
for perjury at his admifſion to a Tiving, on an affidavit... 
that the preſentation was /imonracal ; bur the coutt re- 
fuſed to grant it, till he had been convicted of the 
Simony, 'V ide. Strange, vol. 1. p. 70. 7 | 
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* 
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Infomation. _ 


Eafter, 5 Gros The King v. The Inhabitants of the City 


- 
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lying within tbe county of the city of | Norwich: 


that any perfon or body politic is bound by Tenure br. 


otherwiſe to repair them, and therefore the inhabitants © 
of the county of the city are bound by the ſtature; not. 


| withſtanding which they have not repaired them, but 
ſuffer them to continue in decay, = 1 RT 
Not guilty was pleaded. by two of the inhabitants of 


— 


the city and county of the city, in the name of all the 
reſt; and the record then takes notice by way of ſug- 
geſtion, that the queſtion, c. is between the citizens 
of Nortuich and the inhabitants of the county of Vor- 
folk, and they being inte reſted, there can be no indif- 
ferent trial had there, and S»/alk being the next coun- 
ty; the venire is awarded thither : and on the trial, the 
jury gave a ſpecial verdict, vix. ee e 
That the city of Norwich is an ancient city, and has 
been time out of mind a county of itſelf, diſtinct from 


the time of making „at. 22 H. 8. c. 5 within the coun- 
ty of Norfolk, and not within, the county of the city of 
Norwich © that Philip & Mary," April 1, 1555, reciting 
the many inconveniences which» had happened by not 
knowing the true bounds and limits of the county of 
the city, ſevered ſuch an extent of ground from the 


— OE I" 


the three bridges are within the annexed boundaries, 
which are made to extend ar far as Harford Bridge, 
Which is the fartheſt of the three : that they are pub- 
lic bridges, and no particular perſon is bound to repair 
them: that they are out of repair; but whether the in- 
habitants of the county in the city are bound to repair 
them, is the doubt of the jury, on which they pray the 
advice of the court, Cc. ee 
| Pratt, C. J. They who are not chargeable of com- 
mon right, may diſcharge themſelves on not guiliy; and 
if ſo, the trial was well in SZ.. If they could only 
give repairs in evidence, theñ it ought to have been in 
felt. There is no doubt but the information lies in 
this caſe ; and as to the appearance, we may take them 
to be the ſame perſons. It ſeems to be true, that the 
fartheſt ridge is included, ſor it extends to the exterior 
part of the river, There is nothing in that notion about 


— — 


8 . —— 


certainly both muſt. go together. dil 18 
Hire, Juſtice, inclined that the trial was right in 

Suffolk on the diſtinction taken by the council; but 

the matter was adjourned, for further argument. 


At another day, che following exceptions to the in- 


_ iſt, That no information: lies in B. R. becauſe 
H. 8, gives the juriſdiction to four juſtices.. 
Aan, This canngr be taken to. be an information at 
conn "Fo As lays, — the defendants ought 
0:repair By Virtue, &c, and concludes again be Form of 
FEET 
zdly. The information is againſt the inhabitants of 
the county of the city only, and the appearance for 
thoſe of the city only. With reſpect to the ſpecial 
verdict, two doubts were raiſſſqe. 

Iſt. Whether theſe e are within the annexed, 
boundaries, for the defendants ſay, that as far ur being 
the bound to, which, and the word vum being the how 
„ 
_ ,*Gy, Here is a miſ-trial, for on not guilty plead- 
ed, the defendants could give. kin uenye ane 


re 
- 


ut that the bridges are in repair, and therefore the trial 
x 64.4 a2 : 4 F 


ſhould have been in Net falt. 

| _ The whole court were unanimous for the King on 
all ide points, but the miſ-trial. To which > Hm 
and Eyre, Juſtices, were, of opinion it was well in Su/- 
Falk, kor dhe queſtion naturally ariſes, whether the 


briages are in Norfolk or Norwich; and the reſuſt of that 


and on. net guilty, puts 


.in iſſue: there was no other 


way to make this appear on record but by ſuggeſtion, 


which not being denied, it ie 8 well ds if it pad ap- 
peared b ſpecial ple * ; 1 1 Ap“ 
power of the defendants to diſappoint the King of 2 


| proper trial by their refuſing to plead ſpecially. 


; Forteſcus, 


An information, for not repairing three þublit Bridgis > 
» 


leading from! the "Market Co to Tpfwith, ſet ou 
that they are out of repair, and that it cannot be found 


the county of Norfolk: that the three bridges were at 


county of Norfolk, and annexed it to the city. That 


diſtinguiſhing between juriſdiction and charge, for 


formation and trial, were ſpoke to, and fully 7 25 
ate 22 


ading-.' And it ſhall not be in e 


Sw cds # a 1 


1 


>> a 


75 bis opinion $s follows : 


Jafoun 


974 7 wha Me Ar t 
on Bu n 
ue ee oy cauſe bein 
queſtion of the miſ-trial, 


1000 
| 18 to 1 7 ſingle 
Hlef I eee 


Since it is admitted, the ſitu Ai ray 8 come in queſ- 


ight ought not to be 
pop N 


on; that will by way of conſequence « es The 
— be of es t to repair! 1 And. the refore th 
trial could not be in Norfolk. Tbe matter of law in 
the ſuggeſtion ariſes neceſſarily out of tlie Matter 'of | 
fact, and without i „ Would not be col a 40 
which Powys, Jufti e, agreed. 5 

Eyre, Juſtice. On not guilty pleaded, the defendant 
may controvert every thing the proſecutor is bound to 
prove. 70 ig to Prove; where the brid fe f 
herefore Vor S per county 1 
Goode 61/4 nina tb) agel Ke 
muſt plead it 18 , ut hot Where the commo 
right bs his defence, . fa " is.c Wt to 14 0 
reaſon of the tenure, he ma row on th 3 art 
te 22 fr iſſue. 25 1 . 10 Aach 

Sir 3 Onflow eg 
There is ju tank bak e 
ter 2 W. 8% Rol. 31. 
my notes, 

Holt, Chief Juſtice, ſaid, the 3 might 

ſhew it not to be a hi hu © 

Forteſcue, Juſtice, thought, | arcel or not parcel pa 
not be given in evidence on not guilty. Mod. 1. 112. 

Hale, Chief Juſtice, ſaid, not guilty goes only to the 
repair or nat; ſo that as to all ather:queſtions, the de- 
fendant muſt plead ſpecially. 

And Porter, Chief Tuſtice beld ſo, Michaelmas 10 Ann. 
There: Ling. three Judges. to one, jog was 7 507 
for the Ting Vide Str ra. val. 1. p. 175. 


0 oh 
0 caſe of. 1 6 
np in the debate, as f. 1 


* Trinity, 5 Geo | The Kis ing v. Ni Tron. x = 


e court refuſed to wk an information on motion, 
which had been exhibited by rule of court: Eyre, 
Juſtice, obſerving, that ſuch informations are amend- 


able. 1 Sid. 132. 54. Sade Strange,. vol. 1. p. 185, 


Michaelmas, 5 Geo, The King v. The 
2 2 the Cay of Somerſet. 


eee cabs! folly tated in page, 295. of an york, 
rr the head « Corporations. 1 TOs 9p 


| Micaehner 7 Go Toki» Drew. 1 


The defendant was brought up on an hah. arp. from 
the Savoy, towh ep * ears a ihr for. e years 
laſt 7 the / Maj: Compan 0 een a bod N 
rate, and ret * the pda t 913 4. Jeryices and 
ſent him to the $ Y to 


layer of por 


ſarjes, till 

'cau e c. ge court diſch harge d nba fo 

the inſufficiency of the fekt wy! ay red an : —— 

Sang c 1 5 colonel, w Wee E © men, and the 
e Savoy. 9's een , 


de ti 


Ele. 8 Ce. Lig Vs: Bickerton, | ON 


On a motion for an Aae for. A ene 
tiling 4 mptjop 7 n.apoth ne had perſonated 
one Dr. Crow, a BY 277 and Wrote and took his 
fee, (which the | apoth ca 92 not pretend to deny, ) 
the -bief Toft ice 765 lared, that ugh: truth: be no 
Juſtification ra. freer as, it is for defamatory * 
yet it will be ſufficient cauſe to prevent the ioterpoſi- |} 
tion of the court, in. ele . nary. manner, and in- 
quce them to Jeave, it -prdnary. courſe af juſtice 
before 4 grand jury. rean the 1 an infor- 
dafi diſcharged Ji 8 Ange, ne. 1. 7 K 


Val, 8 Gees \The King Ve 010. = 


On a, to. file An infſur mation inſt % d 
dant. ( ho ion to fk ju e 1275 | 


ſeeutes to the houſe * correction oy fu Eee 
| Kere PF 525 rule- Make. t he ſhoüld thi uſe on 


oe 2 ion ſhould a oor fi 
and now ie thewed. tor for Cauſe aa b ors | | 


We 


. 


. wi n cel- 
e ſhould eher! for oye 11 4 e 


3 am. 


ation, 


| ferva 4 to 1 lained to 
that his fai * * e 
ter $ Y hotſes too mi ch t6ih, + 1 


$57 
1 he def ee 


| mant to the houſe gf "correaion 
i 


by the cn to o ſhe nt e 2 jt the] 1 E of 
peace. Mod. Rep: vok's, * 685 * 50 wr 18 655 


On a motion for leave * file an 1 . 5 
ee on an dfidavit of . 

almſbury, for that one Gawen Hart wo cf faid ih of 
rough of Malmſbury, was admitted to be à capital bur- 


geſs thereof in „ad andi had not taken the oaths of ab- 
Juration and eee 


vas wade for ns to ſhew cauſe why'an' 
ormation in nes 7 a 'quo warrants "ſhould not bl 
filed, and the defendants produced 5 ge 


by which it At, appeared, that the ſaid Hari take all 
the oaths that were tendered to him at that time, 


be was admitted to be a capital borgeſs; and At Oar 


ort time afterwards, at à quarter ſeſſions held 

225 and he himſelf made affidavit, that he be- 

FR :d he had taken all the onths'requiſite for him to 
— at the time of the election. 


| | the time of his admiſſion to be 4/capital bur eſs, he js 


IV an information o 


Pratt, Chief Juſtice. If he did not take *s with at 


not qualified. to be 4 burgeſs; and the lengt 
Verein he continued to be ſo, will not obſtruct the 
filing an information againſt him, but 8 aftet ſo long 

a time, there dught to be a clear 775 of his wilful re- 
Fuſal, or voluntury ne 7 row to take the abs; but 5 — L 


gut not to be granted on the —4 
of the town clerk himſelf, becauſe it was his fau 


that Hart did not take the daths ; and it wab like- 
wiſe his duty to diſcover the not taking them, which 
e had not done for ſo many years! together, therefofe 
at length of time ſhall gain a preſumption in his fal 
vour, eſpecially when by other affidavits yy is proved, 
that he took all the oaths; which he believed to be re+ 
quiſite for him to take at the time of his election - 
If the Grawn pleaſes, an information may be fled in 
the _ o wo ee 7 we Tee 4 
any, but on a 2 and nonè appeatin here 

the rule — 3 he diſcharg mr * Sh 
_ Powys and E tyres Ju 


* is \ * 


hn, were 'of the fame 10 


ni Ns 

| N J dice The probability of the .eviden 
is ſo much of the defendant's! ſide; that if I was tb 
a ER N ee a ſhould Atquit him. 

the caſe ot t E Duet v. tes cerni 

the borough of Brid, 1 Be MEA 42 e 
giance three days after s admiſſion, for which an in- 
forma ion was prayed, bye © paw and he was. re- 


electe Iffer eight years we opght ot 72 5 ut the 
fendant to a takt to prove thi Aut Ns too The 54 6 2 


legiance at a proper time. It bas been held. 75 no 
tender of oath is neceſſary, contrary to 2 Lee 242, 243. 


So the igſerm 17 7as hot granted, but the rule 
diſcharged. fed. ., Vole 8. * * Mey 


| Hilary, — 2 The Ki ing v. Ve "The Juba Tubgl bitants, Clit: 
See this caſe. fully tated in page, * of Ly Rost. 


ode e end &c "oat 
Baſer 10 0%. Th The King, v. . . Reader. 


an information for a cop d all the part 
proſecuted agreeing, de on conſent arreſted t 


judgment on the ton/piracy, and quzſhed thi 700 gr 
1 wetins : Mia #014; for it has Tk been Why 
to do, 


hereby :fuch proſecutions * ſtifled, at dt 
Attarney General neyer prints's falle pro 42 


Too 19:Teo, The King v. Sir Chorls Holloway. 


A the ne dee ee ole, - PURE ears 225 


he Egürt eld this gt cog i ay a a | 


| Trip, 96 n. z ler Ne Burgeſſe 2 h | 


A he was admitted: A r * 


IF had taken the oaths: of: abjuration" and ſupremacy in 


bf time, 
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tion of Whitchur 


- 


Edt tritiob 45 os bi e D159 A oy DE IORTEN 
and a ſcholar at JYinchg/er ſchool, for aſſaulting, beat- 


ing, and challenging one Eye a clergyman, who 5 
then fecond-maſter of that ſchool, for no other cauſe, 
ut that the ſaid ſchool-malter, reproved the defendant 
r ſometbing he had done ec, or 00 2d yd 
A rule was made for the defendant to ſhew cauſe. 
Vide Mod. Rep. vol. 8. p. 283. | : 
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itverton. 
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Ft 
under the bead Carparationse) - + 


117 1871 
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under the head Gaming. 
Eater, 11 Geo. The'King v. B. 
$4.24 nne 499 3 


77 5991 


2 * : 1 
1 4], ; : 8 14 £ e 

1 . E "7 ** 
e bis i 


0 The caſe was, one Hunt was bailiff of the-corpora- 
> in Humpſbire in the year 1722, at 

which time Batchelor was choſen Mayor by the jurors 

ſummoned: by the ſaid Hunt; and then the Mayor con- 

1723, being the year of his Mayoralty . 

... Thereon an information in nature 'of a' quo warrants 


was granted againſt the Mayor and Hunt, ſuggeſting 


that no man could be Mayor or bailiff there who was 


4 


had uſurped a franchiſe... 


And at the trial a verdict was found for the Mayor, | 


PLP A nd 4&5 215 & Hes 4 4 0 8 | ' 
See this. caſe fully ſtated in page 297 of this work, 


91324 * . Is N ' ; [ a " 19 | | "roy : 4 BY 
Bee this. caſe fully ſtated: in page 501: of this work, 


non-reſident, and choſen by 19n-re/idents,-and. therefore ele 0 the inform 
N , i gave no other provocation than ſaying to him, who 
kept an ale houſe, Mr. Mayor, draw me a pot of drink; 


tinued Hunt bailiff for the next year, viz. for the year 
\ $5 4 * j \ 


that he was an inhabitant reſident; and againſt Hunt, 
that he was non - reſident; thereon the Mayor named one 


Page to be bailiff 


And now the queſtion was, whether the Mayor 
could name a new: bailiff, or whether one Neeve, who 
was bailiff before this Mayor was elected; ſhould con- 


tinue bailiff, becauſe by the conſtitution of this cor- 
oration, a bailiff duly choſen is to continue in his of- 


fice for one year, and till another is duly choſen; and 
Hunt was never duly choſen, becauſe he was non reſi- 


dent? And this being a controverted point, another in- 
Formation, &c+ was granted to try it. nn 5272 
Per curiam. Informations in nature of a quo 1arranto 
may be brought (with leave of the court) at the relation 
of any perſon deſiring to proſecute ; and this is by vir- 
tus of In. 9 Ann, the intent of which ſtatute was, to 
prevent, frivolous and vexatious. controverſies, and 
therefore informations were not to be filed without leave 
of the court; but the queſtion in this caſe ſeemed 


| 
| 


doubtful, and ſince it is controverted it ought to be 


tried. Vide Mod. Rep. vol. 8. p. 351. 
y Eafter , 11 Geo, The King v. Tuck or Tuckes 


PT. | | 17 1 | n 
dee this caſe fully ſtated in page 285 of this work, 


under the head Conviction. 
Michaelmas, 11 Ges. The King v. Nitholls. 3 


A motion was made for leave to file an information 
againſt the defendant, who was Mayor of Stafford, and 
a juſtice of peace, for his negle& of public juſtice, in 
denying a warrant to the proſecutor, who was beaten 
by one T. S. A rule was made to ſhew cauſe, He. 

It was now moved to diſcharge that rule, becauſe the 


Mayor had ſeveral people then before him to be exa- 
mined concerning a riot which happened on that day; 
and it being late at night, he deſired them to come the 
next day, which is the denial of which the proſecutor 
now complained. So the rule was thereon diſcharged, | 
becauſe the Mayor had done what juſtice he could; 


and the intent of the Zee this rule was to bring | wrote, are two different ads: and no information is like 


him into diſgrace, and to influence the corporation 


againſt him; wherefore the proſecutor was ordered to 


pay the coſts of the motion. Vide Mad. Rep. vol. 8. p. 


337. 
MAlichaclmat, 11 Geo, The King v. Edwards, 


"On n motion for an information againſt the Overſeers 


of the poor of the pariſh of /Fadbur/t, for removing a 


X | . 
* 22 . 4 * 8 * > * * 4 W . 
| | fo att | 7 
, , * | 
#3 4 7 | 
F v | 
* 4 | 


9 E Er 


. n 


* 


poor woman who had the /mall-pox into another pariſh, 
and againſt her will, from the patiſh | 
where ſhe. was an inhabitant ; the ſeſſions, refuling to 


give any relief. 


Per curiam. Where a perſon is viſited. with fick- 


nels, by the act of God, he UP Op to be re. 
l 


moved from the place where be is ſick, farther to en- 

danger his health, without an order of 7wo juſtices; 

and if ſuch order is made by the juſtices, knowing 
I 


| him to be ſick, an information ſhall go againſt them; 
t 


ereon a rule was made againſt the Over ſeets to ſhew 


cauſe, ec, f 


Ang on another day they came to ſhew cauſe, e, 


and denied the fact alledged againſt them; and moyed 


| that the rule might be diſcharged, for otherwiſe this 
woman, who was really ſettled in that pariſh to Which 
| ſhe was removed, would on the trial of this infarmation 
be evidence againſt the pariſh of Fadburft, and gain a 


ſettlement there. 
But the court opit 
controverted, and carrying ſuch a barbarity with it, it 
is requiſite that it ſhould be tried on an information ; 
and then the judges would be judges of the truth. ide 


Med. Rep. wal. 8. p. 326. 


Michaelmas, 11 Geo. The King ve The Mayor of. Mon» 
2 4 4 Y k = moui „a en x 7 9s. 174 


i = 


N 4 


A motion was made for leave to file an information 
againſt the defendant for beating the informer, whb 


but it being the gaſt day of the term but one, the court 
would make no rule to hang over a magittrate's head a 


whole vacation, ſo ordered it to be moved the next 


term, if they thought fit. Vide Mod. Rep. vol. 8. page 


* 


1 'FE 


Mlichaelmas, 11 Geo. The King v. Brereton. 


On a motion in arreſt of jud ment on an infermatis 
. brought for a libel laid in the city of Che/ter, which be- 


ing a local offence, and iſſue joined in this court, could 
mot be tried there, but in the county. of the city.;. 

The council for the plaintiff took the following ex 
ceptions: _ ESR N IG 1 

iſt, That it appears by the record that the day is 
appointed by the Mayor; which is therefore void, be- 
cauſe it was done without authority ; for the writ from 
the Chamberlain to the Mayor (after iſſue tried) com- 
mands the Mayor to ſend the record back to the Cham- 
berlain for him to appoint a day for the appearance of 
the me in order for their receiving-judgment. 
© 2OLYs | 
of the County Palatine o 
the city of Chefter. 


n EE 


© Then as to the information, the fact is laid * | 


certain, for it is, that the defendant wrote, made, and 
publiſhed, or cauſed to be wrote and publiſhed, which is 
very uncertain, and no proper defence can be made, 
becauſe it is in the digundtiue; ſo where a judgment 
was for making, or tauſing to be made, a bill of lading, 
this was held ill, becauſe in the digun#ive.  _ 
Then it ſets forth, that the defendant wrote a certain 
libel, in which theſe ſcandalous words were contained, ſet- 
ting forth ſome words, but not the whole pamphlet, 
which he ſhould have done, or averred, that there were 
no words in it to qualify thoſe which were uncertain. 


Per curiam. As to the firft and ſecond exceptions, if the 
precedents are ſo, we cannot vary now: the city is 
part of the County Palatine. | 


* 


As to the third exception; writing, and cauſing to be 


this. On fate: H. 6. an indictment for erecting a cat- 
tage or tenement, is ill; as to the indictment on flat. 5. 
12. cap. J. it is good, "becauſe that is not the charge. 


If the crimes were the ſame, yet the indictment ought 


” 3 


to be certain. 


Achly. The information is good, notwithſtanding this 


exception. However, the matter was adjourned. Jide 


3 | 2 IS Ea Her, 


of Wadburſt, 


vere of opinion that the fact being 


That it does not appear that the Chamberlain 
Chefter is Chamberlain of 


f WENT 


a, 


under the head Auer ment. 


; ' 2 3 „ . 
| : Y | | | 
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o Eafter, 4 Gee. 2. "The King v. Lady Lawky. 
See this. caſe fully Rated in page 157 of this work, 
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Nuit, 5 Geo, 2. The King v. Clendn. 
An information was laid for an afſault in ama hk 


and the court refuſed to amend it by laying it in 


1 


* C 4 
oy 


dons ide Stra, vol. 2. p. 91h wo 


gun! 


„inn IE. 4 il | c 1117 14 5 : 
4 £Þ * oY | 1 71 +» / _ . Ba | 2 
Michaelmas, 5 Ges. 2. The King v. Banter. 

« ww 3s $3 #345 * 3 1. 


. 


On a motion for an info/mation, the court refuſed to 


grant it, becauſe it appeared that the facts were com- 


' mitted on the high-ſcas, and an information is local. 3 


Keb. 603. 799. Salk. 174. Keyling 79. Hilary, 7 Geo. 2. 
The King v. Hooper, where an information was denied 
for a Battery in Newfoundland. Vide Stra. vol. 2. p. 918. 


Ard age e 8 ib x] S LI, W. 
Michaelmas, 7 Geo. 2: The King v. Jocamb. 
: $23 244 N ae * Py 1 | 4% i 7 1 


The court held, that a ui gam information is not to 
be quaſhed on motion. Vids Stra. vol. 2. p. 953. 


Eaſler, 8 Geo. 2. The King v. Neal. 

An information in nature of a quo warranto againſt the 
defendant for exerciſing the office of maſter of the coopers 
company, ſet forth, that there is a company of Coo- 
pers, and that the maſter thereof is an officer of public 
truſt, and that the defendant took on him to execute 
that office, c. % dei - n 3% 

The defendant demurred to the information, and 
there was a joinder in demurrer. A 

On which the defendant's council took the follow- 
ing exception, vix. that this is not a public office 
for which a que warrants lies. b 

Lord Hardwicke. But how can we allow of that ex 
ception now, fince the information lays it to be a public 
office of truſt, which you have confeſſed by your de- 
murrer. So judgment was given for the King. Vide 


Caſes Temp. Lord Hardw. p. 106. 


| > Trinity, 8 Geo. 2. Maravia's Cali. F 
See this caſe fully Rated in page 319 of this work, | 
under the head Courts. „ ä 


„ Gro. 2. The King v. Angell. 6 ; 


The juſtices of Berks had a petty ſeſſions to ſearch af. 
ter vagrants, and a poor man refiding in the pariſh of 


Bingfield being examined, confeſſed himſelf to be ſet- 


tled in the pariſh of Sunning, whereon the juſtices or- 
dered him to be removed to Sunning ; but the pauper 
threatened to return, and he returned the ſame day to 

Bingfield, * be an hired ſervant to a pa- 
riſhioner of Bingfield, (but the court were ſtrongly in- 

clined now, on the circumſtances of the hiring being 
diſcloſed on the affidavits, to think it a colourable- | 
hiring) whereon the defendant, who was a juſtice of 
peace for Berks,' and was preſent at the petty /eſfons, | 
without any ſummons, oroath made of his return, com- 

mitted the pauper to the houſe of correction, where he 

was kept three days; and on this the court was moved 
to grant an information againſt the defendant, The 

court allowed t᷑he proceedings of the petty /z/ſions in this 
caſe to be irregular, becauſe there Was no complaint 
made of his being chargeabſe, or likely to become 
chargeable to the pariſh of Bingfield; but yet as that was 
only a miſtake of judgment, the court would not have 

thought it worthy of puniſhment, but the ſending him 
to the houſe of correction was puniſhing him, after 
having convicted him unheard, and that is contrary to 
natural juſtice, and therefore, on the authority of the | 


caſe of the juſtices of Hertford, they wete for granting | 
the information, but as no malige appeared in the juſtice, | 


tation. 


Stra. vol. 2. p. 999. 


was taken as on fat. 4 


$559 


the court allowed the proſecutsr to accept of ſome pro- 
oſals made by the juſtice, to make him amends, and ſo 
a f went off. Vide Caſes Temp. Lord Hardiu. p. 124. 


',  Michaelmas, 8 Geo. 2. The King v. Robe. 


An een en was filed againſt the defendant for 
ſeveral illegal exactions in his office of clerk of the mar- 


of particular perſons; on all which diſtinct charges 
the defendant was acquitted: but at the cloſe of the 


was found Sully, viz. that under colour of his ſaid of- 
fice, he did illegally .cauſe his agents to demand and 


on pretence of weighing and examining their ſevera 
weights and meaſures. Exception was taken, that 
this was ſo genera] a charge, that it is impoſſible that 
any man can prepare to defend himſelf on this proſe- 
cution, or have the benefit of pleading it in bar Pg 
other: and for this fault judgment was arreſted. Vi 


— 


\ (Hilary, 9 Geo. 2. The King v. Green. 


Attorney General for a riot, which contained io hun- 


dred ſheets of paper. | | WE: 
The defendant's council moved, that the unneceſſa- 
ry counts might be ſtruck out, or that it might be re- 
ferred to the maſter, for it being an information filed by 

the Attorney General, by the rules of the court it 


cannot be quaſhed, but the party is put to demur. , , 


the Attorney General, and he will do it to be ſure. 


to Put in what counts he pleaſes. 11 
: ord. Hardwicke,, Well, we will read it over, ſo 
mention it again in a day or two. i 


inſtance of ſuch a motion, but we think there ſhould 
be an application to the Attorney General for a ſum- 
mons to the proſecutor's attorney, to ſhew cauſe why 


Attorney will do what is proper. Vide Caſes Temp. 
Lord Hardw. p. 209. hor © 


EP On an information in nature of a quo warrania, for uſur- 
ping the office of a burgely po Cardiffe, a recognizance 
5 V. 


ing tried within the year, the court was moved for coſts 
againſt the. proſecutor ; which was oppoſed, on pre- 
tence that theſe 7formations were not within the act, 
which ſpeaks only of treſþaſſes, batteries, and other 
%% BvT ⁵—„ e ©. 

Per curiam. An ſurpation is a miſdemeanor, and the 
117 of taking recognizances is the beſt expoſitor. 


be coſts generally as on Fat. 9 Ann c. 20. but reſtrained 
p. 1042. N 


Eaſler, 9 Ge. 2." Mbogſen s Caſe,” Oe 


a quo warrants againſt one Tbbotſon, for making a war- 
ren for rabbitiss. e a 
Lord Hardwicke, We do indeed grant theſe informa- 
tions for public uſurpations on the crown, but never 


for public uſurpations of franchiſes; but the way is, 


to apply to the Attorney General in ſuch caſes. I re- 


ney General, who had ſet up a fair, the court was 
applied to for one of theſe informations, but refuſed it, 
and directed an application to the Attorney General 
which they did accordingly, and I granted it: but i 
would not by this be underſtood to give an opinion 
that a quo warrants lies for. this, as if it was a free war- 


ren.” ide Caſes Temp. Lord Hardiu. p. 261. f 
l : | WO DEST IS | Eaſter, 


<& 


54 —  » 


ket, and there were ſeveral counts ſpecifying ſums taken 
information, there was a general charge, of which he 


receive of ſeveral other perſons, ſeveral other ſums of 28921 ä 


An information was filed againſt the defendant by the | 
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Lord Hardwicke, Your way ſhould be, to apply to | 


To which the defendant's council anſwered, we 
have applied, and he refuſes, and ſays he has a right. 


And afterwards, at another day, he ſaid, we find no 


they ſhould not be ſtruck out, and then I date ſay Mr. 


M. c. 18. and not be- 


eſides, this has been determined in Salt. 376. - But 
as here has been no verdict or judgment, it muſt not 


to 20. as on late 4 & 5 M. . M. Vide Stra. uol. 2. 


The court was moved for an information in nature of. 


member in Lord Barrington's caſe, when I was Attor- 


6 | 4 
Bars 9 Gate The King v. Hel... 


this caſe full Rated io e 31¹ of N 
| ater the head . , 8 b oh * . 


Fol, 9 Geo. 2. Th Kin» Ve Con Phillips, and others. | 


See the vole of Cur v. Phillips in Page. ata of *. | | 


works under the head Contempt. 


The court was moved on ſeveral a key an 77 | 


formation 2 ainſt the. e for fy ordinat! 55 1 | 


erjury, in a cauſe in the Eccleſra/tic ! 9850 


9 ewing cauſe, the council or le proſe euror 4 5 t 
not 


inſiſt on charging that offence, becaufe it did 
pear that any petjury had been committed; but urged, 
that there was a ſufficient ground for an information f or 


; an attempt to ſuborn the itneſſes, or for an attempt 


to extort money from the proſecutor. 


Lord Hardwicke, As to the ſubornation'of perjury, 


it has been rightly given u » PO perjury. ppeafing ; as 
to the attempt to ſuborn, to be 


ſure there may be an 


information for that; and here, though there are con- 


tradictory affidavits ; "but in this Caſe I am of opinion 


not to do 9 becauſe of the civil ſuit Which is now 


depending. B 
that the court w 


pending a civil ſuit, for if the perjury appeats very 


plain. to the court, they may, but only where there is 
ch a contradiction of the charge as to make it doubt- 
ful, as in this caſe. As to the conſpiracy, that may he 
an offence, though the cauſe before the Aelfgates thould 
be a juſt cauſe, it being made uſe of in order to ex- 
tort money; but in this caſe the conſpiracy, if not 
plainly denied, is at laſt doubtful, and was not the 
point of the application, but only reſorted to now, but 
even this part of the caſe is very uncertain; though, I 
think this rule ought to be diſcharged, yet 1 00 85 if on 
this ſingle reaſon, becauſe there is a civil ſuit pow de- 


pending, and not becauſe I think the parties inno- 


cent, and do therefore think that the proſecutor, on a 
final end of the ſuit before the delegates, or a defertion 


of the cauſe, may be at liberty to make anqther appli- 


cation. by 
The whole court concurred with the Chief Juſtice, 


and on that ſingle ground the rule was diſc argec. 
FideCaſes Temp. Lord Hardw. p. we: „ 


Mic 2 9 Geo. 2. The King v. The rde f 
the Pour of the'Tawn Spotland. 


A mandamus was iſſued to the defendants to make a 
rate for the poor, who returned, that there were two | 


townſhips, Further. Spotland and Nearer Spotland; and 
that overſeers are appointed for the townſhip of ur- 


ther Spotland; and that the inhabitants have made a 


rate, and provided for their ok and on this return, 
on behalf of the townſhip of Nearer Spotland, an 107 
mation was moved for againſt the defendants as for a 
falſe return; for the queſtion is, between the tro places, 
whether they ſhall join in the maintenance of the poor 

as one-pariſh or townſhip, or not; there being many 
in Neaver Spotland, and very few in the other; and 
therefore Nearer Spotlana alledget that they were not 
diſtinct, but one and the · ſame townſhip, which now 
on ſhewing cauſe was denied by Furiber Spetland; 

and they offered to try it in a feigned iſſue. 

Lord Hardwicke. If this had been à mandamus on 
fat. 9 Ann, c. 20. the return might have been traverſ- 
ed; or had it been a mandamus concerning ſome pri- 

vate right, the party migbt, have bad an action for a 
falſe return; and ſo a peremptory mandamut, if the re- 
turnchad been, wrong: but here there. cannot be an ac- 
tion for a falſe return, becauſe no one is particularly 


inteteſted, ſo there is no remedy but an information, 


and there being 2; direct conttatiety in the affidavits, 


it is he. equi of the. court. to glant an.in/ermation 10 


try the, fa 
Temp. . Lord Hard. Pads 
Alichaclnat, 9 Gn. . TheiKing „ | 


dee this caſe fully: ſtated in page 3 11 of this 3 | 


under the head C. 


Gian. Let the Information - 80. Via, cal, | 


— 
4 


* —— aw — 


et I do nat lay it down as a rule, | 
wi not grant an infarmation for perjury 


— — —— é — — — 


_ 


oF the 


| of ſect. 3. ſlate 


"Ale, 12 Geo. 20. Th King \ Vs Lord Atm, et a. 


On a motion for an i arm 2 on aj eared that the 
gefendants <tontrivels* rife ia RES 
| cuſtody of her guardian, en 11 45 and mar- 


ry ber, and that a coach, Oc. was prepared, into * | 


he role ede; and was Farpied into Juſex, and 
1 Gs marrie 
Mrs the court rated an information 3 though in 4 
it is Tai foe to be an offence at es ow 
[ſaid it Was 
387. 1 Lev. 257. and 2 Hod. 130 in point, Beſides, 
they inclined, that though ſhe went voluntarily, yet it 


ew + 4 FO Ah «8. which in elle of he 


c N lays a penalty on her, . 
| 
e Log iz 
ng, an E 
\ Vid Fra. 


"court ranted the in Hermalion 
35 WR Temas verſes A 17 555 Fra 
he 2. 1107 cg: . 
lauen, 12 G. 2, Garland, qui tem vs. Burton. 
An information was brought at the afſizes on fat. 21 
H. B. cu; againſt the deſendant for nan-reſidence: 
and t Faction, 1s thereby given to him that will ſue in 
any of the 
tion, in which no eign is to be all wed. And on de- 


murrer, the court held, that it would mot lie at the 5 
ſizes, but muſt be brought in this court, accordin 


Cs. Car. 112. 146. Hot. 101. Sir V. Jones 198. 4 
98. Fot fat. 21 Fac. 1. c. 17. never intended to give a 


new juriſdiction to the aſizes in caſes where they had 
it not before. Salt. 373. And it was ſaid that the cauſe 
of Fanthing, qui tam, v. Markham, Michaelmas, 19 G. 


was never argued, but the rule was only to hew 


cauſe, and the mutter never ſtirred again. . 
N. B. Before any demurrer, thefe was a rule to 
-ſhew cauſe why the information ſhould not be quaſhed, 


but the court refuſed to enter into the conſideration « of 


it on ſuch a motion. 

In Micbaelmas term, 13 Geo. 2. the court made 2 
rule on Fat. 18 Elix. c. g. for the proſecutor to pay 
coſts, tnough this "od not a judgment on the merits. 


Vide Strange, vol. 2 5. oy. 


Eaſter, 13 Geo. 2, The King v. nagel. 


See this caſe fully ſtated in page 312 of any wor 
under the head __ | pos 2 


Eaſter, 13 Gee . The King v. SF as 
The court was moved for an information againſt a 


churchwarden, for refuſing to collect money on 2a 


brief for. fire, according. to 4 Ann. c. 14. and the 
caſe of an , ne ni = not. whoa 


len 1 was cited . 


Her curiam. That is, of 20 12555 1 
* Ka. this, ok 


in the revenue is concerned 
there is a penalty given, and * 
it. 80 36 Rue . ge e. 10 


— 1 , 68 
LEY TIN. % 


tile 16 Ges. 2. The Xing v. Thame endes th 


Av information wa moed, for againſt the defendant, 
coroner of the county, for not condemning an 
Korl taken out of a team, on 82 c. 1a. Which 


requires proof to be made, fore 2] ce, of the cauſe 
2 forfeiture; * IF a juſ 1755 


the party ized tendering bis 
own « oath, the defendant fcrup _ take, it, or deter- 
mine the affair, in the,abſence.gf 1 n or driver. 
Her curiam. They afe both geaſonab . ohiections, 
3 7 is not the perſon who eized,, andi is; todhave - 
915 of the fork rfeiture, within thor on. of ext 


or mess where there is a pen king 1 
1 5 12 vo fea 90 The other "ol ih is) but natural 
tice. « Theis arc 25 ns in the act as to ane fo 
=o ugh drawn. by ger; ſp. — 

diſcharged 


Trinity, 


ET 155 tim Ans 
«| . 0 nk to, haye; yy opp 


72 aa vol. 2. p. on 


Gut of = | 


many y a 9 0765 ine 1 692 | 


ing's courts by bill, plaint, or mforma- 


mug is Ga, The Nef v. Grafoener, , 


of London and Middleſex, but refuſed to take that of- 


| a 9 A; e 83 2 . * 5 a f 
The defendant who was adiſſenter, was choſen ſheriff 


fice on bim; on which an, information was moved for 


againſt bim, for which it was urged, that it was an 


office in which the public are intereſted, and there- 


2 ra ct TY, 
foꝛmation 
| * 
» FO” 
1 


fore not to be compenſated by a pecuniary ſatisfaction 
to the city. But on ſhewing cauſe the court diſcharg- 


ed the rule, it appearing, that there were acts of com- 


% 


mon council. that had provided: penalties on refuſers, 
which is the proper remedy ; eſpecially where it is in 
doubt, whether t 


has never yet been ſettled. In this caſe the facts are 


agreed, and the only doubt is in point of law; and 
therefore. more proper for a civil ſuit. and ſo was the 
opinion of the court in the caſe of Shalleton of York, 


—_—_— 


in Lord Hardwicke's time. However, they declared, 


* 


that if after the point was determined againſt the di(- | 
ſenters, others ſhould: refuſe, it might be a foundation 


to aſk, for an information. Vide. Strange, | 
Trinity,18 Geo. 2. The King v. Hendricks. \ .. 


By fat. 12 Hun. 6. 16. the treble value is recoverable | 


Dol. 2. p. | 


— 


e refuſal is a crime or not, which 


on an «ſurzous contract, viz; one moiety to the crown, | 
and the other to him that will ſue for the ſame. By at. 


31 Elie e een „ yeral perſons, in order to try their reſpective rights 
to ſuch offces or franchiſes.” Vide Bur. vol. 1. p. 373. 


a year after the offence is committed, and if no ſuch 


ſuit is brought within the year, then the crown may 


ſue at any time within uus years, after the end of the 


fiſt year. ; | ti 1 | | 

In this caſe the year was expired; but within the 
other 170 years, the court was moved on proper of 
davits for an information, and a rule was obtained to 


RE 


— 


ſhew cauſe; but the court afterwards diſcharged it, 
being of opinion, that it was a matter left to the diſ- 
cretion of the crown, which the court had not power 
to exerciſe : and there never was an inſtance where, for 


a penalty veſted in the crown only, this court ever 


648 19,000 


granted an information ; but they are always filed by 
the Attorney General, who is the proper officer in 


thoſe Cafes, Vide Strange, vol. 2. p. 1234. | Xu * hg q 


Eaſter, 30 Gee. 2. ' The King v. Fiſeph Chaplin Han- 


key, Eſq 


44. 4 mw 


On a motion to ſhew cauſe why an information | 
ſhould not go againſt the defendant, at the inſtance of 
one Ralph Carr, an attorney, for ſending him a chal- q 


lengs z 


— 


the letters that paſſed between them, bs 


13 3 1 


fter hearing the effdevit made by the parties, and 


The court beld, that though the defendant had be- i 


haved very improperly, and though it would Have been 
right for the court to have granted even craſi informa- 


tions in caſe each party had applied for an information dants to ſbew cauſe“ Why they. 40 not bran thi 


againſt the other; yet they thought that When the ag- 
gre/for who gave the fir/? challenge, came and applied 


for an inforngtien againſt; the other, who only accepted 


it, (however improperly and unJawfully) it was a very 
different caſe ; and that the court had no reaſon to give 
him this extraordinary remedy. by way of information, 
but ought rather to Jeave him to his ordinary remedy by 
action or by indictment. N ich e 


Per curiam. Let the rule to ſhew cauſe wh ** 7 
+ Vide : 


Bur. vol. I. p. 3 16. | 


* 
3 - 


formation ſhould not be granted, be diſchar 
ee OE une 

' ; „ ICT WO” nd 247 2 e, 113 1915 

Trinity 30 & 31 Ges. 2+"The King v. Goddard} 

See this caſe fully ſtated. in page 345 of this work, 

under the head Indice ment. 


| S NT hh 420 a vb pA e pong 
Trinity, 30 & 31 Geo. 2. Ball, qui tam, v. Cobus. 
„On ſhewing cauſe againſt qusſhing an information, | 
qut tam, for exerciſing the trade of a baker in the 
pariſh of Speldhurft in Kent, not having ſerved an'ap- 
prenticelhip.thereco; contrary to at. 5 Eliz. cap. / 


„de following objeQions- were taken to the }nfor- 
mation. : \ : g N: 2 1.41 


„Higgs 2 17 REL 5 4 ww 2 
8 bs Þ 


* 
8 


* — 


— 


— — — 


117 J 
* 43 44974 1 
) | \ 4 


— . 


* 
} 
# 


yy ws market-town, or corporation. It may be a' vil- 

{DARE e 16.18 of SS. 51 

* 2aly, It was not averred, **. That he did not then 

. *© exerciſe the trade, viz. at the time of making the 

fat. Both objections were over- ruled. I 82 
Per. curiams Let the rule, to ſhew cauſe hy the 


25 information ſhould not be quaſhed,“ be difcharged. 
"Vide Bur. val 14 $ 3. 
1 Faſter, 31 Geo. 2. The King v. Collingward Piers. 
- 111 Edward Gallon, Geb. Selby,” and Thamas Mills. .. 


22 eee 4 „ 

Four rules having been made abſolute, for four infor- 
.mations in nature of a (quo warrants againſt the defen- 
dapts teſpectiyelꝝ, to ſhew by what authority they 
„claimed to be Chamberlains of Aluntuict, in the coun- 
1 9 Narthumberland;® on 16547 
Ihe council, for the defendants moved; that theſe 
four informations might be conſolidated into one 
Ihe court thought this requeſt reaſonable, and grant- 
ed the motion on the ground of the 4th ſee?. of fat. 9 
Ann. cap. 20. which ſays, And if it hall Appear to 


= 
1 


vers perſons, to the ſaid offices or franchiſes, may 
properly be determined: on one information, it ſhall 
and may be lawful for the ſaid reſpective courts, to 
«© give leave to exhibit one ſuch information againſt ſe- 


Eater, 31 Ges. 2. The King v. Peach and others. 
On ſhewing cauſe againſt an information which had 
been moved for by perſons who appeared to be gam- 
plers, againſt others of the ſame profeſſion, for a con- 
ſpiraq to cheat them out of 900 J. at a foot race, 
The court unenimouſy.refuſed? to grant the /informa- 


tion, but referred the complainants to the ordinary re. 


medy of an action or indictment, as the facts a ledged 
ſeemed to be within the ac | | 
prevent exceſſive | gaming, and the rule to ſhew cauſe, 
was accordingly ordered to be diſcharged. id Bur. 
vol. 1. p. 548. | | > SST 
Eaſter, 31 G 


5 24 49 % ah 109 25. een 
0.2. The King v. Young and Pitts, Eſq 


On a motion for an'41formation againſt two juſtices 
of the peace for refuſing to grant a licence to one, Henry 
Day to keep an inn at Everſſep, it was ſworn, that he 
was a fit perſon, and that it was proper, and even ne“ 
ceſſary there ſnould be an additional inn-holder (there 
being one there already} an for which occupation of 
keeping an inn this man was (as the juſtices had allowed 
on a former occaſion} a 8 they having be- 
fore licenced him ſo to do at another place. ' 

On this motion the court granted a rule on the defen- 


licence to the ſaid Henry Dohr... 
On A¶Aonday the 27th of June, 1757, the council for 
the defendants ſhewed cauſe, and the defendants by 
their afidavits made no perſonal, objections to the 100 


not ſigned by the par/on, vicar, or curate. 
The cqurt was of opipion, “that the certificate be- 

„ing ſigned by three or four reputable bouſe-keepers, 
c. was Jufficient,” but though the juſtices had miſ- 
taken,the act, the court eleare W 
r {SHEER OTH 19 2110 *% %,7J8"20 

7 It being ſuggeſted to ihe eourt; that the pteſent 
4 Parſon, end church- warde were ready to fign 2 

< certificate in his favour the court enlarged the 


FS. 7% LY us oo 8117 
rom any wrong 
sf, POR e nen 


4 


| | rule to ſhew cauſe in theſe terms, vz. That the 


< firſt day of the next term be farther given them to 
£** ſhew. cauſe ul they have not granted, 8 a9 re 
00 Friday the 18th of 'Noventber, 1757, the profe> 
cutot's 4e moved (as a new motion) for an 
information againſt the defendants for not granting the 
laid Henry Day a licence,” notwithſtandigg What had 
paſſed in court; and at the gegefal meeting, which he 
Jopported on affidevits of the fact; and 9%, on the 
merits zu but the court gave no opinion, and only kept 
their former rule 1 foot, in order to obtain the material 

SEES = © oi end 


1 
61 
| "IG 
| n ety da len ita em das WGobr 
* 4 * : P f : 
| 1, © It does not appear whether Speldbur/t"is a 


the reſpeQive courts, that the ſeveral rights of di- 


parliament made to 


Day, but thought the certificate '1nſufficient, becauſe 
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= of; it, and made the like rule on 4 al ay: as 
they had made on the former rule, ande ef 1 both 
rules to me on together. 

On Thurſday the 13th of April i758, this fair. 


f coming on again for the laſt time, after heating the. 
-Acguments of the council for and againſt the tule, the 


court diſcharged. both rules witn coſts, * 


0 e 


&* ality or malice in the refuſal of this licence. 


On the fir/t and original motion, the juſtices appear- 
ed to have been miſtaken in the grounds f their re- 
e fixed it an the Want of the mini- 


fa l;. in that 
fter's and church-wardens ſigning ; which they judged 


to be requiſite by fat. 26 Geo. 2. cap. 31. (when it was 


not.) In this they were nat criminal, though they 
were miſlalen. At that time they pad u. of 


jection to the ſaid Day. It was 1 
that then appeared) reaſonablè to expect 


grant the licence. | 
Since this, and anttcedintto ſuch next meeting, 
are come out ſeveral Rrong perforal objeftinni 10 the 
Taid Day, (which the juſtices were the proper judges 


of,) VIS; his keeping; and havin 


liguors without licence; his ſuffeting a day-labourer to 
drink a whole day in his houſe, in harveſt time, and 
afterwards. Spice ung ſuch conduR; his'having been 

Charged with a fraud an oath; ; ' beſides an allegation in 
ons of of the Midauits, ** That two notorious highw 


© and more particular kind of harbour and piotection 


* in jr. 
1 reſpe to the Ke $6! zuſtiees now ſwear that 


Wee are elearly of opinion, “ That one hghouſe is ſuf- | 
c 


ent,” and they likewiſe clear themſelves, by the 
moſt ſolemn aſſertions in their affidavits, of all crimi- 


1 zutation. He therefore declared” his opinion, 
that ere was no ſufficient ground for a criminal charge 


ag inst 1255 defendants. 


Deniſon, Foſter, and Wilmot, Juſtices, gave their 
large, and concurred wath the Chief 


ce at 


Ce. 


Per 3 Let both the rules be Ciſcharged with 7 


Ae, | 


. 31 Geo. 2. Bennet, gui tam, v. aan 


175 this action the co 
Pre "*., 1 15 e 
4 Pra who was only a common inſonmer (ho ſued 
or a PENA ty of 19909 J. on the at. 
th 5 aintiff offered to pay the colts of ſetting it aſide, 
he court were elear and unanimous, that where a 
mere common informer, wha. Wag for puniſbment only, 
had been guilty of a flip or miſtake, Which put him 
* 
out of court, and entitled the defendant to enter a nn 
prof. againſt him, they w quad, not exerciſe their di 
cretionary power in ſig: aſt this non bre. thus re- 
Ty obtained, and re 75 


Lide Bur. vol. 1. KN an 10, 


** the defendant againſt the 


this mere common anfor 


ular 
Fur to an aa. N of, progeeding for the: ſake of 


e . Hogs Bugs * 1. pe deg 0 


| Mithaelnas 31 cn. 2, The King v. er, 


03 a motion for an nfs mite in nature of A gus 
arr arranta. ag ag inſt teh defendant; to ſhew. by Ab 
thority e acted as one of the Aldermen of the corpo- 
ration af St. ad oth in Corniuall. zul gate 
k "Th he Frou of this motion was a cles, 7 the 25 
at Ki gl 85 e omce of, Alderman; bein 
ther eto, ut e then by e or MI e, 
ip 44A ales 


he in t were Flea clear and up: nimous in refuſii 
97470 4980 mnformation.;. by en of a Tn ef of . 


* title gned ay.the foundation of it; * 4 5 
de of no le 6 than twenty-nine ye ars ſtanding. The 
0 5 be t U 9 7850 Was indeed no Wipe, nor 
955 fixed ru "of fine tion, as to the lengtti of the 
tim rope 5 . lors 
K ORF he, Ys 6. FOO uy erb L Go it 


E * 
: * 
3 . 1 


Means ld. The "preſent queſtion only is, 
hether a jofliees have been guilty of any par- 


to perſonal ob- 
from all 
that, on en- 
Jarging che rule, they ' would at their next meeting 


the te. 


for a long time kept 
A houſe for. pabhckly retailing ale, wine, 5 pirituaus 


Way- 
men and robbers appeared at leaſt to have uſed his 
whe „ bene, as 2 public houſe, if they edjoyed no other 


gs; refuſed to-fetiadder e 


of -ufary} though | 


— 


þ 


— 


AIAN — — 


— 


— > 


— 


7 — — 


2 


—— 
* 


| King againſt the defendant, whereas by. the 
kingdom, 


| Wesen 


; rhe ſaid 


. „ — IRS — — — 3 
* ä ———— — ——— 26 222222 ͤ — v— 
* 


E 


6 


„522445 „ Ot  - etes res 


to A 


of time. 
++ by 1 433. 


ing theſe motians, after eil REY 
* motion was hel. Vidi B 20 vol. 


Bo 


 Michaeimes, 3 Go. Bal 715 King v. Williams, Kit 


a: whit of error directed to the Juſtices of 
great i tons in the county of Denbigh, on a judgment 
given there for the King ngainſt the "dcfendant, "after a 
verdict on an information brought N him in that 
court hy the Prothonotary and Clerk of the Crown there, 
at the relation of Jahn Mahn, Elq. according to the 
form 8 ſtatute, in that caſe made and provided; ' 
The plaintiff in error's council aſſigned the follow. | 
(errors to the judgment on the information. [7 ob | 
„ Ceneral, dia. That judgment is given for the 
Jaw of this 
the defen- 
dant. 


2dly, Special, viz." And. als in this; that it-appears 
b the {aid record, that judgment in the 546 
aid was given, "that the ſaid John Moſiyn in the aid 
Wäliame xz 1 4 e 
lms 21 f. 12 5. 1] 5 iS Co/ts 
aid out ig 3 foit;” whereas, by the law of v4 
realm, no judgment ought to have been given in the plia 
Wargſaid for theſe, * any other cofts in that ſuit. 
After hearing the council on both ſides on atguim 
welt a the —_ affirmed the common law: Judg- 
a and reuerſed the judgment for coſts. 
Mansfield; iſt, As a ſtatute Judgment vidi | 


Hats 9 Ann. C. 29, it is "wrong. ; 
zdly, As to the common law part of the judginent, 


it ought « to have deen given for 


** plea named, or the relator therein, recover a 


** ſaid Thom 


| 15 abjection taken by the plaintiff in error's council, 


that this was not a caſe within Hat. 9 Ann. c. 20, and 
therefore there ought not to be any judgment for coſtz, 
will not hold; for he may certainly be puniſhed 
one Sonele offence, though he goes no further. 80 chat 
is part of the judgment 18 right. 
Deniſon, Foſter, and Wilmot, Juſtices, - gave their 
7 857 at large, and concurred with the oh 
uſtice. 
Her curiam. Ueenicoty, the common law judy 
ment, viz. 2s to the: auſter muſt be affirmed, but t 
judgment for %s (which was founded on the A 
mult be renee Vids . vol 1. p. 493s © 94 


% 


Michaelnas, 31 gen.; 2. | The King v, Robert cov 


Oa mation for un feinen for c 
by. jetter, to one Mr. 5 Wells, eg call 
The councilf orthe motion oaly produced 42200 * 
not tba original —_ 'whereln the chall Fr WP 
contained, 
he court indo d rule to "Beds cauſe" on. as 
copies af ſuch letters only; ( the ſame” cing 
Fide mw wok. 1. 5. 40. 15 


lu, 32 . ay” "Thi King v. Fiding, Fs 


* On ſhewing cauſe — an informati fo 
by one Mr. N againſt the e Fe 
demeauar committed by him in his 5 of ice { 
heace, in C0 Al i. = d panning e aſi 
Mr. B. in pfiſon, “on 4 0 c 
y the Duke of arlboroug „ ® that. t lis 2855 
to the profecy- 


had ſeut him chredtening letters, Wee 
Theſdsfendant's taunt 'bjected 
tor's proceeding any further in 255 criminal àpplica- 


1 we * he had previouſly made his election, 
an proceed. in xbis criminal method, or in 
1 0 ion which he had actually con enced,” - 


Ws council for the proſecution poſed, ma 

eir election, ut the court thought they © dee to 
ks it dae 3 e they d into the gri- 
mina or that chis was the 7 rule; 
and th e pride cireumftance of the civ; a 


2 
0 OT, 0 be eee fi Ho Gag 7 


hearing the, arguments of the council roll | 
, the SIE was adjourned till the 170 5 


e REA, is it came on agaid, 
eliver their Wien b 
2 þ 


| quite 1 to the court by Mr. B. the father, 
and Mr. pe 


(both 8 


Tos ebf ist wess Wet clo., and were 

unanimous, that ene main and principal charge which 

was the ground and foundation of the reſt; and indeed 

the key to the whole nature and 2 1 of the de- 
al 


fendants behaviour, appeared to be falſe in fact, and 
the an, and that the juſtice of peace ap- 

peared to have 1050 in this affair without any bad, 
oppreffives at injurious intention, though (in ſome te- 
#495) irregular iy; thergfore, though che 1475 com- 

laiat appested to be ſo ill n that the com- 
plainants ought to be puniſhed in /s; yet as the juſ- 
tice had made the commitment without  previoul 
taking the Duke of Marllorougb's oath, and had alſo 
neglected to take his Grace's recognizance to proſecute, 
| parts of his conduct were irregular.) he 
had no right to receive his coſts :. they therefore or- 
dered that the rule be diſcharged ; but in gar to tip 
warrants of commitment and detainer of t 


B. the Jon, made by the ſaid defendant, they did not 


think. fit to diſcharge the (aid rule, with co/?s to be paid 
to the ſaid defendant. Vide Bur. val. . p. 72% 


Eaſt tal Burgeſs and Alderman of New Raduor. 4, 


| On chewing cauſe age inſt an information, in nature of 


a quo watrdnto to fhew by what authority: the defen- * 


dant acted id the characters above mentioned ; it ap- 


rule, Jide Bure wal 2. %. 66. 
el Jo 5 


— 


peared to the court, that the charge was groundleſs and 
frivolous, and could not but be known to the proſecu- 
tor to be ſa: | VT 
Per curiam. Let the rule be diſcharged with coſts, 
vi Sn os. 


5 


Michaeimas, 32 Geo. 2. Tbe King v. Athay, Ehn. 


On ſhewing cauſe why a rule ſhould not be made 
abſolute for àn information againſt a juſtice of peace 
for a miſdemeanor, in refuſing to grant a licenee to one 
Francis Simes {who had been licenced for feveral years 
before) to ſell ale as uſual, and afterwards cohvichag 
him zoifhout any previous ſummons, for having ſold it 


without a licences 


\ The ground on which thx ryte had been obtained, 


was as follows: 


iſt, That che only reaſon 'why the licence was re- 


ſuſed him, was his declining to pay a fum of money; 
viz. $1, which was claimed” of him on a diſtinct an 
collateral. aceount, and which he denied to be due 
from him. The payment cf which ſum of money was 
(as he alledged Y inſiſted on by the Juſtice as a condi- 
tion pre {OY his granting the man a licence. 
2d]y, „ That the Juſtice had convicted him of the 
offenes Without an /previojis fütmons““ 
As to the , the court were unanimous, that the 
allegation ap feated to be falſe in fäct, but at the ſame 
declared explicitiy, That juftices of peace have: no 
fort of eathority 46 cane anf fich conditions to the 
« grant of theſs Reet OG, 
As to the /eeond, they conſidered it ta be fallacious, 


as the fact came out on ſhewing cauſe, for the man 


was actually preſeat. before. the juſtige (who had ſent 


for him) and was ſo fan from offering any defence, 
that he rather ſeemed. to apply for mercy, declaring, 
however, * that if the juſtice did conviRtohim, he 
by ſhould: not pay the penalty.“ , Jin 1 ; bt 3 my 0 8 1 
 Thirdlyg The eourt took notice, that the man had 


not auy here alledged, Phat he was iinocent of 


55 tbe offenoe, which they thought it incumbent on 


bim to haue done, to entitle himielf to make this ap. 
plication agai nſt the juſtige; and ſo diſcharged the 

r N 
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„See iz caſe, fully, tated in page. 146 of wis work, 
under the head HU, yr 
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E ſaid 4 


| 


be one offence, the giſt of the 
ſongs in the manner, and with the intent charged in 


|| ſhew by what authority they e 


” 
8 4. 2 3 
ö i — 21 
Bafter, 33 Bie, 4. The Ring v. Bonſfeld and Sibideri 
F f ATE I, Ws te" 


On a motion in arreſt of judgment, on an inf. 
tion filed againſt the defendants, together witn three 
others for a miſdemeangrs rt. et og 

The informition conſiſted of four tountt, viz one for 


a riot, another for publiſhing à libel; a third for a 


riot and libel ; and the fourth and la for a libel in 
makittg; finging, and publiſhing certain flanderous 
—_ of one John Cooke and Fane his wife, 7 
The three other defendants were acquitted. of the 


whole information. The defendants Benfield and Saun- 


ders were acquitted of all the reſt of the information; 


except the fourth count. : 3 
The couneil in arreſt of jadgment made three ab- 
jections thereto, vis. N Is . | 
1ſt, "That an information or indifiment will not lie 
for publiſning tue diſtinet libels on tips diftin? per» 
ſons, any more than an indictment will lie for ao a/- 
* 72 * ee op e 
zdly, I hat ſeveral diſtinct deftnidants charged with . 
veral and iind offences . be FR Abd in 
the ſame indidtment or information, becauſe the offetce 
of one is not the offence of the other; and the preſent 


charge is made up of ae and difinct offences, for 


which the ſeveral defendants can no more be joined. 
_ ſeveral defendants eat be charged with 25 

3dly, That this is an entire general verdict on the 
whole fourth count, and yet the latter ſong contained 
in it (namely the ſong made on Jobn Cooke) contains 
no /ibellous matter at all; conſequently,” no judgment 
can be entered up for the King. ; 

After hearing oy mots of the council on. both 
So the court anſwered the three" objections ſeparate- 
As to the fir/?. objeftion, the court looked on this to 
charge is ſinging thoſe 


the information, and ſinging them at the ſaid John 
Cooke's door, with intent to diſcredit him and his chil- 
dren, and tv"diſturb*his dogieſtic. peace and comfort, 


. 


and therefore over-ruled' this v/j2101. 


leflening the puniſhment, but would not be a ſufficient 
reaſon for arreſting the judgment; rk. 3h 


©7345 


On a mation for an information in nature of a 50 
warranto againſt r r eee (as a 85 
aimed to act as a Corpo- 


8 * # 
oni q 
1 5 


e 67 F Nie EY 

| The Ape; for the mption. intimated: à doubt, 
** whether ſuch. a ſpecies of information, (uix. filed b 
** the clerk of the crown, under leave of the court at 
* the. rejation, of eee; could be within 


A e eee Ns c 
"The egurt 1770 dire@ opinion: however, Lord 
r. 


Mansfield ani uſtice Deni ſem ſeemed pretty clear, 
that this act was calculated only "nag individuals 
uſurping , or franchi/es a 


of the ſtatute manifeſtly carry this meaning 
Phe obuneif then © ri Ling the t; ui 


- duals, ® to thew by what authority they ez | 


«"'claime 


ar franihiſty" in corporations; and not 
| againſt any corporation ite as a body; and the words 
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charged them with. 
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"Trinity, 2 Geo. 
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6 claimed to exereiſe their particular franchiſes,” and 
obtained the ordinary rules againſt them, in the uſual | 


form. Vide Bur. vol. 2. p. 869. þ | 


_ Eater, 1 Geo. 3. The King v. Palmer and Baine, 
sur. and others. 


Sees this caſe fully tated in page 313 of this work, | 


under the head Cofts. + 


Hilary, 2 Geo. 3. The King v. Heyden and four others- 


On ſhewing cauſe on behalf of the proſecutor, why 
the proceedings on this joint information ſhould not be 
ſtayed, with coſts to be paid by the proſecutor ; for 


that five ſeparate rules, for one or more eee | 
into this 
one joint information, without any rule for ſuch a joint 


95 


„ apainſt each defendant,” are conſolidate 
information againſt all of them. rank $6.07 
The council againſt the rule inſiſted, that by the 
practice, this cannot be done, nor does the preſent 
rule juſtify it. | ES Hoy 
Lord 1 obſerved, that he was clear, that 


this joint information againſt all, was wrong, on theſe 


ſeparate and diſtindt rules, for one or more againſt 
ach and that the preſent rule muſt be made abſo- 


lute. 


Per curiam. Let the rule be made abſolute for ſtay- | ©! | lt Pail b 
ing the proceedings on this joint information. Vide Bur. 0 at it; whereas there was no bazliffs at the original court, 


+ 


vol. 3. p. 1270. 


Hilary, 2 Geo. 3. | The King v. Heydon, Head and 
| g . 5% Roper * 


See this caſe fully ſtated in page 314 of this work, 
under the head Cots. | | 


j 


Eaſter, 2 Geo. 3. The King v. Williams. lim v. 


Davis. 


An information was granted againſt the defendants 
as juſtices of the peace for the borough of Penryn in 
Cornwall, for refuſing to grant licences to thoſe pu- 
blicans who voted againſt their recommendation of 
candidates for members for the ſaid borough. | 

It appeared on effidavits, that they had acted very 
ro/sly in this matter; having prewoufly threatened to ruin 
theſe people by not granting them licences, in caſe 
they ſhould vote againſt thoſe' candidates whoſe in- 


tereſt theſe 1 themſelves eſpouſed, and after- 
wards actually refuſing them licences on this account 


only, | | ; : 0 | 
Lord Mansfield, declared, that the court granted this 
information againſt the juſtices, not for the mere refuſing 
to grant the licences (which they had a diſcretionary 
power to grant or refuſe as they ſhould ſee to be right 
and proper) but for the corrupt nature of ſuch refuſal ; 
for their oppreſſive and unjuſt refuſing to grant them, 
becauſe the perſons applying for them, would not give 
their votes for members of parliament, as the juſtices 
would have had them. Vide Bur. vol. 3. p. 13:7. 


Eaſter, 2 Geo. 3. The King v. Baylis, and others, Fuftices 
a of Peace for the City of Glaucefter,, 
The fame principle was laid down in. this caſe as in 
e Rang v. Williams, &c, though the preſent rule 
for ſhewing cauſe. why there ſhould not be an in- 
formation, was diſcharged on the merits ; the juſ- 
tices not appearing to the court to have acted from cor- 
rupt motives which the proſecutor of the rule had 


-i Tide Bur, vo 1 rr 
„ vol. 3. p. 1318. | 
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Information. 
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| ſcem to de fully and eleatly drawn and fixed, “ whe- 


abſolute for informations. Vide Bur. vol. 3. p. 1585. 
Tyinity, 4 Geo. 3. The RE Phillips, Lucas, "and 
e , LOR OR 


an r1formation againſt ſeveral perſons for a moſt gtols 


E n 4 Geo. 3. The King v. Latham and ot 2 Se 
7 vas: ee 


On ſhewing cauſe why ier mationt in nature of a gy 
warrants ſhould not be granted againſt theſe fx whoſe 
right depended on that of thirteen other perſous, (who 
had voted in the election of them into their offices) to 
ſhew by what right they claimed the franchiſes of in- 
burctiſcs of this corporation, it appeared to be in- 
cumbent on the proſecutors to invalidate*the right of 
three out of the thirteen, in order to turn the ſcale of the 
election. They had voted as being reſident in-burgeſſes, 
but 7109 out of the thirteen were objected to by the pro- 
ſecutor's affidavits, as being aldermen, and thereby 
diſqualified to vote as 1n-burgeſles, three as having been 
legally disfranchiſed, and never legally reſtored, and 
fix as not being actually and bena fide reſident in Mie. 
gan at the time of the election: fo that it was DrRcng. 
ed that even all the thirteen were illegal votes; how- 
ever, it was agreed, “ that the election would not 
hold good, if only three of theſe thirteen votes could 
<© be proved bad ones.” It was therefore iblifted on 
the part of the proſecution, that the election was bad, 
Beſides this, another general ohhiection was taken to 
the. validity of the election; namely, that the court, 
at which the election was made, was 7mproperly holen, 
and therefore all that was done at it was totally void, 
and an abſolute nullity; for it was ſworn that it was 
eſſentially neceſſary to the competency of the corporate 
court, that at leaſt ne of the bailifs ſhould be preſent 


which was adjourned to the ſubſequent day; on which 
ſubſequent day of adjournment the defendants were 
elected at the adjourned court, conſequently the a. 
journed court was an incompetent one, and juſt the 
ſame as uo court at all; and every thing tranſacted at it 
muſt be :zugatory, ineſfectual, and ved. | 
It was allo inſiſted, that it was neceſſary for the in- 
burgeſſes who. voted- to be reſidents in Migan at the 
time of their voting; and the only diſpute was, 
„ whether ſix of thoſe: who voted for. theſe / defen- 
*© dants were actually and fairly ſo in fact, or only 
% colourably and fallaciouſly o. ar LC 
After this matter had been much litigated, the court 
took time to conſider this matter. 
Lord Mansfield now declared the opinion of the 
court on this ſubject, in which he recapitulated the ſe- 
veral objections taken, and ſaid, We are all of opinion, 
chat thoſe rules muſt be made abſolute on the fir 
point,“ which, is a general, and if true, a fatal ob- 
jeQion to the validity of that election; the iu 
will de“ for ꝝſurping the office. on the Crown;”” and the 
Crown. may take what iſſus they think proper to ſhew ſuch 
uſurpation. There is no inſtance of precluding. the 
Crown from inſiſting on any objections that they ſhall 
be adviſed. to take iſſue on, in order to ſhe the defen- 


* Py « & + 7 


dant to have uſurped the franchiſe, , Tic e 
Therefore we neither need to give, nor, ſhauld give 
any opinion on the other points; nor does the line 


2 hs 


* ther,the rights of the electors can be gone into at all, 
* or how far they can be gone into on the trial of the 
tignt of the elected:“ tnerefore the rules were made 


* 
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eSSEETS LIDIA TOI 10 35. ITS SL TOTS 
The court was moved by the Attorney General ſor 


leave (in the ordinary form of theſe motions ) to exhibit 


miſdemeanor in attempting to influence the jury teturn- 
ed to try Mr. s cauſe, by ſending them ſeveral 
pamphlets and inflammatory papers, and actually pre- 
venting tuo of thoſe ſpecial jurors, who had been be⸗ 
ore ſum moned from appeating, by ſending anexpreſt 


2 — * . 0 
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to them in the middle of the night preceding the day 
of the trial, with a fiitious letter, (ſigned “ ſummon- 
ies bailiff”) acqusinting them, . that the trial Was 
gut off,“ (when in truth it was not put off, but did 
then come on.) ß OS 
Lord Mansfield declared, that the court, would heve 
mg an :nformation on the application'of the Attorne 
neral in caſes where the Crown proſecuted, becau 4 


he has à tight himſelf elnly to execute one: and he 
may, if he thinks proper, ſummon the parties, to ſhe w 
cauſe why it ſhould not be exhibited”, befofe he 
ſiens it. He ſaid this was not a caſe within fiat. 4 &'5 
„ & M. cap. 18. to prevent malicious informations 
« jn this'court ;” and therefore told the Attorney Ge- 
neral, “that he muſt uſe his own diſcretion? 
On this, the Attorney General changed his motion 
and prayed a rule for an attachment, Which was grant: 
ed, but the defendants exculpating themſelves, the rule 


was diſcharged. Vide Bur. vol. 3. p. 1864. 
teward and Capital Burgeſs of Weſt. Loe. 


18 22 i 4 144 12 i633, 1 Aus 11 | ” 
On a motion for an information in nature of a quo 


Hilary, 5 Geo. 3. The King . William 7 relawney, 


warranto againſt the defendant, for acting as a capital 


buroeſs,” having been feward, (a high office, as Was. al- 
led 2, ) when elected capital burgeſi, Which higher office 
of /leward was ſaid to be 1 with, and there- 
fore rendered him incapable of being elected into the 
lower office of capital burgeſ . 
On ſh-wing cauſe it was alledged, that theſe offices 
were not incompatible, but if they were, it would be the 
former office that was wacated by the acceptance of the 
latter, and not the office which was la accepted. | 
Lord Mansfield. Here is no fa& doubted ; no oppoſi- 
tion; no objection ever made. All the evidence that 
can be traced ſhews a conſiſtenht uſage for one hundred 
years back, that the /ewarg, if a 6g ital burgeſs be- 
e fore, has remained a capital burgeſs” 
In point of /aw there is no incompatibility in the 
frrward being a capital burgeſs. If he ſhould be choſen 
Mayor, it may then be a queſtion, ** whether bis ac- 
e ceptance of that office. does not watate his office of 
« feward.” Tt ſeems to me very ſtrong, that if theſe 
tw offices of feward and capital burgeſs were ny 
tible, the acceptance of the laſter would imply a /ur- 
render of the farmer 5 
Milmot, Juſtice; gave his opinion at large, and con- 
curred with the Chief Juſtice. 


Per curiam, unanimouſly, let the rule be diſcharged. 


U — 


Vide Bur. vol. 3. p. 1615.1 


Ealter, 5 Geo. 3. The King v. Wroughton, "Eſq; and 
' others. | - W341 ts 
On ſhewing cauſe againſt an information for a miſde- 
meanor, in bac divine ſervice in the church, and 
groſsly inſulting the rector, who had admitted a me- 
thodiſt nie pr 7s eh arts br 
After hearing the affidavits, and arguments of the 
council on both ſides, | 


Lord Mansfield declared, that he always underſtood 
that a preacher muſt have a licence from the biſhop. 
of the dioceſe wherein be ſo preached,” and that 
* a licence from the biſhop of a. particular. dioceſe 
* would not give the perſon. authority to preach in 
© every dioceſe, nor in any other dioceſe.” He ſaid, 
this was ſeldom diſputed ; if it was, he took it to be in 
ſiritneſs ſo, by the canons. OE ET 
In the preſent caſe, he thought the court ſhould not 
Interpoſe on the application of the rector, becauſe he 
bad ſuppreſſed the truth, and thereby miſrepreſented 
the matter; and alſo, becauſe he was going out of the 
way of the general and uſual Ako . of celebrating 


divine ſervice in the eſtabliſhed church; and further, 
he behaved himſelf improperly; by particularly mark- 


ing Mr. Mrougbion, and preaching perſonally againſt 

him in his ſermon; and it ſeemed to bim that the 
blow complained of was not à blow ſtruek the rector 
by Mr. V. (as is charged on bim) but an acci- 
dental bruſhing him with his finger; therefore there is 
no reaſon for the court to interpoſe in an \extraurainary - 


- 


way in this caſe, as it ig eitcumſtanced. 
In general, methodiffs have a right to the protection of | 


non, and ſo have diſenters from the-eſtabliſhed'chut 
if ih 204 [0.Uay iſſe e the eſta EIN, 
1ilmat, Yates, and Alon, coneutred with the- Chief 
dier in opinion. rule e neee 
„er curiam, Let the rule be diſcharged, with coſts 
Vide Bure vol. 8 B00 42 7 4 
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againſt magi 
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e Feit a r feen l 


The defendants, on ſhe wing cauſe f againſt an infor- 
mation which had been ptayed againſt themefor a mi- 
emeanor in the execution of their office as juſtices. for 
the ſaid borough, in cefuſing to grant a. Acence to ell 


ale to, one Iagram an inn: keeper in the ſaid borough, 


merely from a motive of reſentmgnt; in having joined in 


an affidavit made in ſuppport of the intereſt which 
was adyerſe and oppoſite to that which the juſtices and 
their friends eſpouſed. | 


The: defence was, that they did not ad from any 


_ reſentment, or other corrupt motive, but ſolely becauſe 


Ingram was an improper perſon, and had kept a diſor- 
derly houſe, and continued to keep it after due notice 


to the contrary, and particularly that he had encou- 
raged gaming, and cock-fighting at his houſe. 


or 8 The court ſhould never interpoſe 

trates, unleſs they have acted from bad 
motives, and with an evil mind, eſpecially in ſuch a 
caſe as this, where they are intruſted with an abſolute 
diſcretion ; but for that very reaſon the preſent is the 


ſtrongeſt cafe for the interpoſition of the court, if it ap- 


pears that they acted on corrupt motives. 
If it appeared clearly that this man did keep a di/- 


_ orderly houſe; it would be a reaſon againſt the court's in- 


terpoſing againſt'the juſtices, but this does not appear 


on the contrary, the juſtices have not fully proved 


the charge. 4 | „ 

The court therefore thought it a proper caſe for an 
information, and made the rule to ſhew cauſe abſolute. 
Vide Bur. voll 3. p. 1716. e enen 
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 Michaelmas, 6 Gee. 3. The King v. Marſden, and others, 


On a motion for an information in nature of a guo 


 warranto, againſt the defendants, for holding a public 


fair or market at Wakefield Common, Yorkſhire, on ever 
other Wedneſday. fi G $4. 605 aner 


The court. doubted whether an information in the 


nature of a guo warrants in the name of the Clerl of: 
| — Crown, at the application of a private perſon, wouſd 
he court on this motion granted a rule, drawn up 
Be * - ; „ | K : a 

in the foflowing form, iz. | 


op To ſhew cauſe wby an information in the nature ) 
br of a quo warrants ſhould-not be exhibited againſt 
** thoſe* perſons, to ſhew by what authority, they 


„hold or promote and 'enconrage the holding, of a2 


„ public 7 f et. at a place 

public ſheto, fair, market, or ſale, at a place called 
* Wakefeld Inge, within the is of Wakefield in 
** the county of York, on every other Wednęſd 
*© throughout the year, of on any particular Med. 
„ neſday, for the expoſing to ſale, and buying and 
40 felling of cattle, goods,” wares, and merchan- 
5 869. 8 8 


 Onſhewing cauſe, the defendant's council made the 
followi \ vb 4 RU mee. 


iſt. That the uſurpation of a fair or market is not 


| . | 565 
Trip, 5. Gen. 3. D Finz v, Robert Hann and Jab 
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. n — e f "© 
Ba 220 GARDE - bon! - 8 Bc. bs AIR — 2 — 
— — — — no : 
. . I I Ie I = - 
33 - a 


ther before /7at. 4 K 5 , 3. 7. 18, the 
| attorney could file ſuch an mation. 


 2dly. That the preſent caſe, in particular, does not 
afford a foundation for ſuch an fr mation. 


againſt the rule, the court diſcharged the ſame. 
holding a fatr or market,” I ſhould 
conſider: for it does not Tufficient! 

Kine” coroner and 


in general a ground for the interpoſition of this court, 
by way of information in the nature of a quo warrants, 1 


After hearing the arguments of. the council for and 


„ Lord Mansfield. If it were neceſſary to determine | 
„„ hether the court could grant an en for 

deſue time to 
appear, whe- 


Jewe of the court? if ke could not, 


| On ehe circumſtances. 6f this este, T am Clear that 
the court, if interrupted in their decent a e dess, ther 6s 6f this este, 1 am Clear that 


It he could, the 
o do it now by 


ower is not taten away from him t | 
it is not given to 


e ought not to be an iformalion in the nature of 2 


qud warranto. 


| ee LS 299% 109663, 5 
This rule is drawn up, ie that the defendants, hall ; 


© ſhew cauſe why they old, or ene 


| 7 | 
<< mote the'bolding « fair of market e Pio, 
Though it were;admitted, that an anformati jon in the 
nature of a 5% woarrarts night go, to put the defen- 
5 335 dants 
\ | | 
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"as 


dants toſhew by what title they hold it, and that therefore 
the former part of the rule might be right; yet a guo 
waranto will not lie for encouraging and promoting 
the holding one. Therefore the rule ought not to have 
been drawn up in this form. Here, all the defendants 
are only entouragers or promoters; no one is charged with 
actually holding a -1ar#et or fair, or with claiming fo 
to do. 'Fhere are no marks of a fair or market; no 
toll claimed or taken by the lord of the ſoil: there is 
no uſurpation of a franchiſe, therefore this rule ought 


to be diſcharged, - 


Deniſon, Yates, and Aſton, Juſtices, gave their opi- 
nions at large, and concurred with the Chief Juſtice, 
Per curiam. Let the rule be diſcharged. Vide Bur. 


vol. 3. p. 1812. | | 


: ' The King v. Edwards. 


The queſtion in this caſe was, whether an indict- 
ment would lie for ſelling ale without licence ; and 
two judges were of opinion it would not lie. 47 

Holt, Chief Juſtice. An indictment is a more bene- 


ficial way for the ſubject, becauſe it is a ſummary way 


of proceeding, and therefore it ſeems reaſonable that it 
ſhould lie in this caſe, notwithſtanding, it is an offence 
created by the ſtatute, and a particular puniſhment 
thereby directed; and fo it has been adjudged in a pa- 


rallel caſe. Viue Salk. vol. 3. p. 27. | 


Anonymous. 


The defendant was indiQed for keeping a tippling 
houſe without licence againſi the form of the ſtatute. On 


not guilty pleaded, he was found guzlty ; and it was in- 


ſiſted on in arreft of judgment, that at common law any 
perſon might keep an ale-houſe in a fit and convenient 
place for that purpoſe, that this was a ſtatutable offence, 
and the penalty by the ſtatute is, that the offender /hall 
be committed by two juſtices, and a recognizance taken of 
him with two ſureties not to ſell ale, &c. and that this be- 
ing the puniſhment by the ſtatute, for that reaſon an 
indictment will not lie; and the court being of this 
opinion, judgment was ftaid. though an expreſs cafe 
was Cited to the contrary. Vide Salk. vol. 3. p. 25. 


The King Vo Randall. 


Tivo orders made at the ſeſſions in. Middleſex were 
removed by certiorari into this court; the fir of which 
recited, that whereas R. Randall had lately taken an 


houſe at Hoxton, deſigning to /ell ale and beer there; 


and whereas the houſe had never been inhabited by 
other perſons. than merchants, &c, and there were ale- 
houſes enough in Hoxton already, therefore it is or- 
dered, that no licence be granted to any houſe there 


wherein ale was not formerly ſold ; and that no licence 


ſhould be given to Randall; the other recites, that 
whereas a licence was ſurreptitiouſſy obtained by Ran- 
dall from two juſtices to fell ale there, c. that yet he 
ſhould be ſuppreſſed, c. from drawing ale there, &c. 
And now the court was moved to quaſh theſe orders, 


becauſe by Hat. 5 & 6 Ed. 6. the quarter feſſions cannot 


controul the authority of z7ws juſtices in this manner. 


Holt, Chief Juſtice. This diſtinction has been made, 
viz. where an authority has been given to two juſtices 
to do a thing, and from which there lies no appeal, 
commenced and done in the ſeſſions; 


there it may om: 
but if an appeal is given, then the ſeſſions has not an 


original juriſdiction, it muſt not be begun there; as for 
liz, and till flat. | 


-inftance, 15 the Hatutes 18 Eliz. & 42 | 
3. Car. 1. But here the queſtion is, whether the ſeſhons 


can ſuppreſs an ale-houſe licenced «Gras Juflices of the © 


peace? It was adjudged they could not, except for 


iſorders committed, and thereon theſe orders were 


14 9 2 EP 


| 


N 


p i , 
4 ; 3 E 5 
Inn⸗Heepers. 
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* 
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” 


Hilary, 10 . 3.  Parkbonfe v. Br. 
See this caſe fully ſtated in page 227 of this work, 


under the head Conſtable. by: 
 Michaelmas, 10 V 3. Parker . Flint. 


By. lan. 4 & 5 W. & M.intided, An Af for carrying 
on 9 flat 22 France, it was enacted, Oar 41 


ſhould quarter ſoldiers on inn- Keepers, and ſuch as kept 
ale-honſes and victualling- bouſcs, livery flables, or ſoſd 


| up. metheglin, or cyder, by retail; and in an acion+ 


brought by the plaintiff againſt a conſtable for quarter. 
n on him, he pleaded not guilty, 


ing an horſe and dra 


$4 
: 
? - 


ſom, and. that the plaintiff during the ſeaſon for dri 
ing the waters indefinitely let lodgings, to ſuch as went 
thither to drink the waters, for the air, or for their plea- 
ſure, and dreſſed victuals for them, and ſold them ale and 
beer, and entertained their horſes at 8 d. per diem, but 
ſold no viduals, drink, c. to any but to his lodgers ; 


* 


and thus the plaintiff had no licence from any Nr | 


of peace to ſell ale, and that the defendant billetted a 


| ſoldier and an horſe on the plaintiff, who compelled 


him to find victuals for himſelf, and proviſion for his 
horſe, for the ſpace of tba months, and if, &e. 
Per curiam. The plaintiff *'s houſe is not within the 
deſcription of that ſtatute; iſt. It is no inn, for the 
verdick finds he let lodgings only, which ſnews him 
not compellable to entertain any body, and none could. 
come there without a previous contract; that he was not 
bound to ſell at reaſonable rates, or protect his gueſts; 
but it is the contrary in all the ſaid points in the caſe 
of an inn-keeper, and an action will lie againſt him 
for default, not by the name of an inn- teeper, but of a 
common Inn-keeper, Reg. 105. Mod. 877. Heth, 49. 


: 7412 tit. Hoſiler, Bro. action on the caſe, 76. 5 Ed. 4. 
fol. 2. | 2 ; „ 
2dly. It is not an ale-houſe ot a victualling-houſe, for 


thofe extend only to ſuch ale-hauſes or viFualling-bouſes 
as are known and deſcribed by ſeyeral acts of parlia- 
ment, which it is a crime to keep without licence; 


commonly ſold to all the King's ſubjects Ves Prece- 
dents, 71 Lamb. 341. 1 Face c. 9. and the verdict finds 
they only ſold to their lodgers. | 
3dly. It was reſolved to be a ſtatute againſt the li- 
berty of the ſubject; for before it no man was obliged 
to entertain ſoldiers againſt his will, which appears by 
the petition of right, 2 Car. 2. and by flat. 21 Car. 2. 
and therefore not to be conſtrued favourably without 
great neceſſity. | ow, 
4thly. That in this cafe the conſtable having wrong- 
fully quartered the dragoon an him was anſwerable Ge 
all the dragoon had committed, RE. 
Note. In this caſe Holt Chief Juſtice held, that if a 
perſon comes to an Im, and makes a previous contra 
for lodging for a ſet time, and does not eat and drink 
there, he is no gueſt, but a lodger; and as ſuch is not 
under the /nn-keeper's protection; but if he eats an 


there, though he does not eat it there. And a ſigu is 
not eſſential to an inn, but is an evidence of it: there- 


12. p. 254. 


Stephen Watſon was indicted at the quarter ſeſſions, for 


that he on the firſt day of October 10 . 3. and at di- 


vers other days and times, at B. Cc. without a0 


licence from #wo juſtices of the peace, did keep an 2 
houſe, and ſold ale and beer there again the peare, ant 


againſt the form of the latutes On demurrer to this iu- 
diftment, it was infiſted, © IT, 
- Iſt. That an indictment would not lie in this caſe; 


Adly. That admitting it would lie, yet not at ide 


Seffeons .' | | 


— 


& 
= 


on, F indictment is ill in fotm. 
it. 


| £d.6, or on. lar. 3 Cars 1. and both theſe atutes pre- 


t 


being an, officer, and gave the ſtatute in evidence: ad 
the jury found that there are wholeſome wells at 4 5 


and it muſt be a common tavern, wherein drink, Sr., is 


drinks there, it is otherwiſe ; or if he pays for his diet 


fore the plaintiff had judgment. Yide Mad. Rep. wah 


iy. Bet admitting that it would lie, and at the 
his indictment muſt either be on fat. 5&6 


Inn⸗R 
be another method of puniſhing this offence, which 
at: made ſo by one or other of them, and that method 


and no other muſt be followed, and if fo, then an in- 
diament will not lies 


2 ly. But admitting it will lie, yet not at the %. 


7 3, for this is not an indichment on Hat. 4 Fac. I. c. 
1. for ſelling ale by the barrel without licence for in 
that caſe, by the very words of the ſtatute, an indict- 
ment will lie at the ſeſſions ; but this is an indictment 


on one of the ſtatutes before mentioned, and neither of 


them give the ſeſſions any power in this caſe, and they 


have no power but what is expteſsly given them by 


ſtatute» 


zdly. This indictment is naught in form; for the 
caption is, that it was preſented by the oath of twelve 


men, ſworn and charged, without ſaying then and there 

ſworn and charged, and thereon it was adjourned. _ 
But afterwards in Michaelmas, 3 M. it was adjudged 

that this indictment would not lie, becauſe it was an 


offence created by the ſtatute, and a particular method 


of puniſhing the offender was appointed by the ſtatute, 
which ſhould be followed, an 
vol, 3. þ+ 26, | 1 | 


Eafter, 2 Ai York v. Grindflone or Greenough, 


In Replevin for a horſe; the defendant avowed the 


taking and detaining, for that he kept an inn, and the 


plaintiff being a traveller, came and left his horſe there, 


where he had been kept ſo long; that the keeping 
came to ſuch a ſum, till payment whereof he detained 
bim: on demurrer, the whole court held, that mn- 
keepers were bound to receive and entertain gueſts, and 


therefore might detain the goods of the guetts till 


payment; but the Chief Juſlice doubted whether the 
plaintiff was a gueſt in this caſe, becauſe he never 
went into the inn himſelf, but only left his horſe there, 
which the inn-keeper..mas not obliged. to receive, and 
without an owner did not receive as an inn keeper. 

Powell, Powys, and Gould, contra, that the plaintiff 
is a gueſt by ſeaving his horſe, as much as if he had 
ſtaid himſelf, becauſe the horſe muſt be fed, by which 
the inn · keeper has gain; otherwiſe, if he had left a trunk, 
or a dead thing. Cro. Fac. 188, 189. Noy 79. 
| Latch 126, Pop. 178. Mo. 471. Vide Salk, vol. 1. p. 
388, Raym. vol. 2. 5. 866. : / | 


; Michaelmas, 8 Anne The Dueen v. Harris, 


At the quarter ( on the 12th day of Fuly, 8 Ann, 
the juſtices granted a licence to the defendant for keep- 
ing a common ale-houſe, and at the next ſeſſions, viz. 
on the 4th day of OAober following they, made this or- 
der: Whereas it appears to this court, that George 
Harris of Walton upon Thames, &c, doth keep a lewd 
and diſorderly houſe, it is therefore ordered by this 
court, that the ſaid George Harris be, and is hereby 
6 ſuppreſſed from keeping an gale-houſe,. &c. after /ix 


% weeks time, from the fir/t day of the preſent ſeflions, 


* &c,” And this order being removed into this 
court by certiorari, the defendant's council moved to 


quaſh it, becauſe by fat. 5 & 6 Ed. 6. c. 25. there muſt 


be a previous conviction, and that by the oath of two 


men, before the juſtices can hinder his ſelling ale, &. 


For, by that ſtatute,' every man who has a licence to. 


ſell ale is to be bound in a recognizance, with ſecurity, 
to keep good order, &c. and this is to be certified at the 
next quarter ſeſſions, and they are to inquire whether 
any ſuch perſon bound in ſuch recognizances, have 
done any act whereby they have forfeited the ſame ; 
and if they have, to award proceſs, to ſhew cauſe why 
they ſhould not forfeit. | | 


But this order was confirmed by the court; Holt, 


Chief Juſtice, being abſent. 


- Powell, Juſtice. The Juſtices in _ ſeflions have i 


power by this act to ſuppreſs ale-bouſes, and need not 
proceed by information or conviction; but they have 
thereby a diſcretionary power given them to ſuppreſs 


them, without ſhewing any cauſe or ; miſdemeanor : 
and where the ſtatute ſpeaks of a conviction, that is 
only where the juſtices proceed for the penalty which; | 
ought to be by /cire_facias. Jide Ramm, vol. 2. p. 1303. 


* . 
7 — 1 « - 
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no other. Vide Sall. 


fully do) ſuch ſrizure is not lawful, and by con 


C924 7 rinitys 9 Geo. Jones v. Pearl ; 


pleaded; that he kept a public inn at Glgſlonbury, and 
that the defendant was a carrier, arid uſed to ſet up his 
horſes there, and 36 J. being due to him for keeping the 


murrer judgment was given for the plaintiff, an in- 
keeper, having no power to fell horſes, except within 
the city of London. 2 Roll. Aör. 85. 1 Vent. 71. Mos 


once out, the power of detaining them for what was 


Vide Stra. vol. i. p. 556, 


Trinity, 9 Geo, Fonts v. Thurloes 1 | 


and converting him to his own uſe, 
The defendant pleaded, that he was an inn-keeper, and 


plea) and that by cuſtom of the. realm, an inn-keeper 
may detain horſes for their keeping, and that he, this 


Se. ' 


nion, that by the cuſtom of the realm, if a man lies at 


own conſent to the departure, and ſhall never aftet- 
wards detain the horſe for that expence. 


For this cuſtom is founded on the hardſhip of the 


him who was his gueſt, after he was gone; therefore 
when he.has waived that privilege which the law gives 
him, he muſt rely on his other agreement. 3 


| ſeiſed this. horſe for the expences of ſeveral nights, an 
not for one night, and no more, (which he wo law- 


it is good; evidence of the converſion. 


that though the inn-tceper might detain an horſe for his 
meat for one night, yet he could not ſell the horſe and 
pay himſelf; if he did, it was a converſion, for he is 


not to be his own carver. Vide Mod. Rep. vol. 8. page 
172. | | 


 Michaelmas, 9 Geo. The King v. Gibbs, 


Ses this caſe fully ſtated in page.c39 of this work. 
under the head Ind: ment, * 1 . * f 


Trinity, 11 Geo. The King v. Venables. 

An objection being made in this caſe, that on an 
order for ſuppteſſing an ale-houſe, there ought to be a 
ſummons: the court held, on ſolemn argument, that 
there was no need to ſet out the ſummons in the order, 
(thougb a ſummons is neceſſary by natural juſtice) 
notwithſtanding the caſes of The King v. Dyer, and The 
Ling v. Green. Fide Forteſtue, p. 325. od. Rep. vol. 
8. p. 377. Rayme vols 2. p. 1405, Stra. vol. 1. p. 360. 


Micbaclnas, 11 Ge. The King v. Ain. 


i An order of fon, was made to hinder the defendant. 
from ſelling ale 3 and the following exceptions were taken 
to this order: © _ Wh 237 

Aſt. It did not appear by this order, that it was a 


common 


ale-haquſe : every ale-houſe may not be a common 


|  ale-bouſe, | 


„ 
wih, o G. The King „. Forde | 


| Fee this caſe fully ſtated in page 284 of this work, 
under the head Conviction. ; | OE 


On an action of trover for three horſes, the defendant 


horſes, which was more than they were worth, he de- 
tained and ſold them, as he lawfully might, and on de- 


876. Yelv. 67. And beſides, when horſes had been 


due before, did not ſubſiſt at their coming again. 


On an action of trover brought by a common carrier | 
againſt an mn-keeper for keeping the plaintiff's horſe, 


that the plaintiff owed him ſo much money for horſe- 
| meat at ſeveral times, (all which he ſet forth in his 


defendant, on ſuch a night, detained the plaintiff's" 
horſe for what was due to him, Sc. which is the ſame - 
trover and converſion of which the plaintiff complained, 


And on demurrer to this plea, the court were of opi- | 
an inn one night, the inn-keeper may detain his horſe till 
| he is paid for the expences; but if he gives him credit- 


for that time, and lets him depart without payment; 
then he has waived the benefit of that cuſtom by his 


inn teeper's caſe to ſue for every little debt, or on 4 
' greater hardſhip, that he may not know where to find 


Now, in the principal caſe, the inn-keepgr having | 


equence 
In the argument of this caſe, the Chief Juſtice held, 
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Was confirmed, 


Inquiry, 5 


zdly. It does not appear that the defendant was 


ſunmonedꝭ: or preſent, when, this order was made. 


zdly. The county is only in the margin, and not in 


the body of the order; ſo that it docs not appear in 
what county the ale-houſe is; Which is neceſſary to the | 


juriſdicion of the juſtices. _ ; 5 
Pratt, Chief Juſtice: There is no difference between 


an..ale-houſe and a common ale-honſe; 2dly.: If an ale- 


hauſe is ſuppreſſed for any diſorder or offence commir- 
ted by the party, he eught to be ſummoned : other- 
wiſe, when-it is ſuppreſſed by the difcretionary-power 
of the juſtices. An ale houſe may be ſuppreſſed, as 


Lord Hale ſays, Pl. Cr. if kept in an inconvenient 


place, the order does expreſs it to be a diſorderly houſe, 
and a common bawady-houſe. RK: x \ 

Forteſcue, Juſtice. It was a queſtion in Lord Helt's 
time, whether juſtices are bound to give a reaſon why 
they ſuppfeſſed an ale houſe ? He was of opinion they 


ought, becauſe the party had a right or intereſt veſted \. 


in him by the licence, Here the reaſon given is, it 


being a diſorderly houſe., 2dly, I do not reniember it has 


ever been held neceſſary to ſhew a ſummons on theſe 
convictions ; the diſtinction has been between manda- 
muſes and convictians, by reaſon of the greatneſs of the 


puniſhment. | 


Pratt, Chief Juſtice, Be the puniſhment greater or 
leſs, it makes no. difference; the party in each caſe 
ought to be ſummoned, and the ſummons ought to be 


ſet out. | 

Raymond, | | 
own, an objection to an order for ſuppreſſing an ale- 
hauſe was taken for want of a ſummons, but the order 
The diſtinction taken by Forteſcue, J. 
ſcems very reaſonable. 

The court demanding of the Secondary how the pre- 
cedents were in ſuch caſes, he Pats areas ü, the court 
was divided as to this point in the caſe of The Kang v. 
Clegg, which was a caſe of ba/tardy; and that the 
name of the county in the margin has been held good 
in ſome orders of removal; 0 

Per curiam. The third: objeQion. is fatal. In all 
criminal proſecutions it will not be ſufficient to put 
the county in the margin; for that can only prove the 


order made by the juſtices of that county, but it is no 


argument that the fact was committed in that county. 
There is no difference between indictments and orders. 
The King v. Marſhall, Trin. 10 Ges. This is a criminal 
proſecution, for it is adjudged a baway: houſe, and ſup- 
preſſed as ſuch. Adjourned. | | 
But on further conſultation, and ſearching of prece- 
dents, the order was afterwards quaſhed for the third 
exception. Vide Mod. Rep. vol. 8. p. 309. Forteſcue, p. 325, 


Trinity, 4 Geo. 3. Francis v. Wyatt. 


See this caſe fully ſtated in page 377 of this work, 
under the head Deftreſs, J 


Inaqutrx, Jnquiſition. 


Michaelmas, 7 N. 3. Herbert v. Waters 


3 Ft PW : #025 
Seen this caſe fully tated in page 59 of this, work, 
under the head Damages. e ee 


0 Eaſter, 9 W. z. The King v. Ingram et al. 


Ingram and an hundred others, being found guiliy of 
a riot on two -mmgurfitions taken before the juſtices of 
peace, according to flat, 13 Hen. 4. cap. y. no moved 
in arreſt of judgment, Fan 
were refolved by thecourt: 1 

iſt. When a riot is ſuppreſſed by the juſtices, toge- 
ther with the ſheriff, h | 


1 * 


ST > 


| 


7 


Juſtice, I remember, on a motion of my 


aving the poſe. comptatus with, 


- 


5 . on 8 8 . 3 : 
| them for that purpoſe, and they convict the rioters by 


a record of the force on their proper view, the ſherj 
ought to be a party'to ſuch 779ui/t:on, and ſo he might 


by fat. 19 Hen. 7. cp. 13. But if. the rioters diſperſe 


of themſelves, and afcer they are parted, an Inquiſition 
is made of it by tvs juſtices of the peace ; there is no 
need that it appear by the ingu!/ition, that the ſheriff 


Was party to the inguiy; becauſe the juſtices may make 


the inguiſſtion Without him. 
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2dly. When the conviction of a riot is by in uiſition 
taken before 722 juſtices of the peace, the in AE bas 
no need to be, as taken for our Lord the King, and the 
body of the county, but for our Lord the King, is ſuflicient.' 
or rather beiter ; for their inquiry is not for the coun. 
ty, but for the King, and ſo is the , conſtant form of 


ſuch ingugſts. Bur when an inguiſition is made by the 


grand jury, then it ought to be. for our. Lord the K 
and the body of the county. It was OS, that 2 | 
of the county was ill, becauſe their authority was not - 
vided, or derived partly from the King, and partly 
from the county, but from the King only, and exe. 


; cuted for him; and therefore (in his opinion) it 'ought © 


not to be for the body of the county. But this nicety Was 


not regarded, and the court ſeemed to be of opinion 


that they were the ſam Cee. 

39! y. \ I nat though the words of the ſtatute are, that 
the juſtices, Sc. ſhall make inquiry within one month 
after the riot, Oc. yet an inquiry by them after the 
month is good. For the ſtatute intended only to for- 
ward their proceedings, by ſubjeCting them to a pe- 
nalty in caſe they did not make inquiry within the 
month, and not to' reſtrain, their authority to the 
month, ſo as it could not be executed afterwards : for 
the lapſe of the month makes them incur the penalty, 
but does not determine their power. Vide Raym, vol. 


le P. 215. : | 


4 
8 


, 


Eafter, 13 W. 3. The King v. Allinſin. 


See this caſe fully ſtated in page 289 of this work, 
under the head Coroner, : [aa 1 Fo 


On an action on the caſe, the plaintiff declared 0 
an indobitatus aſſumpſit, 4 4 a bill of Fichanee; 
the detendant, as to the bill of Exchange, demurred, and 
ſaid nothing as to the indebitatus aſſumpſit, thinking 
thereby to make a diſcontinuance, if the plaintiff did not 
take judgment by default, which he omitted, and only 
joined in demurrer ; afterwards, when the a 
was made up in the office, the-clerk of the papers leſt 
out theſe words, as fo the bill of Exchange, and the 
cauſe w we, ra in the paper, judgment was given for 
the plaintiff, and a writ of inquiry was executed; and 
on a motion to ſet aſide this judgment for irregularity,” 
by omitting theſe words, as to the bilt of Exchange, 
Holt, Chief Juſtice, held, they came too late, Lethon: 
ſhould have taten notice of it when it came into the 


paper office, and not ſtay till a writ of inquiry was exe- 


cuted; it is a trick, for the defendant concluded; that 

the plaintiff would not take notice of it on a demurrer, 
being a thing of courſe ; therefore the judgment was 
confirmed. Vide Salt. vol. 3. p. 0. 


1 ? 


TY 3 RES: ; ' > FI * , 1 3 T4 
| Le | : 46 2 l 
Michaelmas, 1 Am. Eaft v. Elin. 


Jo tis caſe it was held; that 1p al fuperior courts; 
udge ſends his precept to the ſheriff to inquire of 


Jamages ; but in London, ald in all inferror courts, an) 
znqueft is ſummoned. in court, and the court: takes. the 


* 


inquifition of damages. Vide Gall. vol. | 
9 ages. /7 » vol. 3. p. 40. 
111 — 5 EFA 4+ + SDSS 4:49 . * N 
* | .: + - c 1 411 7 * £ #4 l * 91 
n . N et 2 t N Y Wl; 
«wks £2 #y nn Auenymaus. #46 01043 24515 ££332 Ti: Tl 
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4 LIEN 1815 \ 4 11 * * 33 4 1 | # 1”, 
:In 'Replevin,' the defend ant avowed for rent in arrear 30 
the plaintiff replied non cnceffit, on which they were at 


4 = 


iſſue} and the 1 the value of the cattle taken, 


but did not find Wut tent was in attear, fo as the . . 
| | | 1 - might 


mi tobt he fold (o Büsſy che eee 
17 1 5 . if being moved, that this might be ſu pplied 
the writ of inquiry, as it was in Specort's we | 
Per curiam. It was done in that cafe, becauſe the 
party might have his judgment at common law ; bur . 
this ſtatute it is enacted, that the value of the rent Jha 
be inquired by the fame. . which tries the i we, and 
theretore it cannot be pplicd by awrit o LD | 

Vide Sall. vel 3. P. 400. 


Alichuclmas, 1 Ann. Shortride v. 1 * 


See this caſe fully ſtated in page 333 of this work, 
under the bead Damages. 


Mi chaeknas, 1 Ann. Pot FLIES ve Cloſe... 


Per curiam. Writs of inquiry are ſet aſide daily, for 
exceſſive damages. Vide 2 4 Rep. vol. N 35. 4 


H ». dim. The Breen Vo ation. 


See this caſe fully ſtated in pa of wor 
under the head Porcible Entry, ge 495 tis * 


Trinity, 2 Ann. The Queen v. Crofts. 


An inquifition of forcible detainer of a copybold 
meſſvage in Streatham, of which Henry Hampſon was 
ſeized in fee according to the cuſtom, Ce. was found 
againſt the defendant, on the 11th day of Dec. 1702, 

before two juſtices of the peace in Surry; and being 
removed into this court by certtorars, after ſeveral mo- 
tions it was quaſhed, becauſe it did not appear that 
the jury before whom the inguiſition was taken, were of 
the neighbourhood, nor of the county ; it being only 
ſaid, inguiſſtion, . taken by the oath of George Frank- 
jyn, Sc. before the two juſtices, and did not ſay. of 
what place the jury were, nor contain the words good 


and bay of the county a OO Vide. * vol, 2. 
p. 926 

Michaelmat, 2 Ann. Anonymous = 
Holt, Chief Juſtice. You cannot exce againſt 2 
Juror on a writ 4, inguiry. N Mod. LE ns 
„ ee ys 

Me choelmas, 2 Ag Ammon. 


Holt, Chief Juſtice. A wit of ing -ettinſbt" be 
quaſhed, till it is returned and filed; but before the 


Vide Mad. Rep. vol. 6. p. 40. 


£ 


' See this eaſe fully ſtated in page 40 of this wor 
under the head "Date, uy, and 19s = f > 


Hug, ® un. The Queen l. Shepherd. 


"The court was moved to amend S Sir in bie of 


a felo de ſe (it not faying on ufer * J. this is ke | 
2 ea caption f an indict 2 N 


amended." + Pil. 225, Sar 
eee, 4s quaſted, . 


Her curiam. 
Mod. Reb. vol. wb 271. 


Michaelmas, 8 Ann. —_— 


and they returned an inguiſition lately, taken, and on the 
return I aper 9055 ins after the teſte o as | 
writ of certiorari ; and it was urged, that it was 
removed, thou h taken after the tefte of me writ, as a. 
writ of erro the, 

Powell, Tales held, that » writ, of: ei 1e. 


moves any order or conviction ” though they may be 


made or taken after the % of the t. de _— | 


en before the return. en in 
Mr ers | 


- Then two captions. were t 15 ( 
it is ſaid to be ta 


„ e e e 


10 — -Snquiftion, 5 FRE 


return, it may be "+4306 if improvidentl ed. 


A writ iſſued to remove an " inquiſition of fob de ail 


= 


a, It &" ais whe 6 Neve, We. and che 
words good liege- men ate omitted; nor does it mention 
for what place : and on theſe exceptions' the ingtie 
was qualhed. Vide Ran. vol. 2, 5. . 


Mi * 8 Kun. Taylor * —— 


© Holt, Chief Juſtice. Though a defence be wade a 
a vrit of ; mguiry, yet it will not aid a dane 
irregularly © brained. Vid. Mod. Rep. ol. 1 J. p. 262. 


Hilary, 10 An. Silk v, Hill. 


See this caſe fully ated j in I of wor 
$ under the head Error. Page 3 an wa 


 Michaelmas, 10 thu "Danity .— 


Tue court was moved to amend an abeits which ſet 
forth, that. the -judgment was given on the 9th on | 


angeary. 

The following caſes were cited in behalf of the mo- 
tion ; Cro. „372. Cre. Eliz, 677. where writs of 
inguiry, whit ite Judicial writs, are held amendable, 
becauſe it might occaſion an alteration i 1 verdict on 
a writ of inquiry ; for between the 23d of Oclober ani 
| the gth of January, he might have lands which he 
had not the th of January. Adjourned. Vide Mods © 
= vol. I o. p. 68. 0 


' 


Hilary, 888 Hora: Vs „ e. 


gee this caſe fully ſtated in page 334 of " works 
under the head Damoget. ben 484 


Hilary, 1 Geo. 5 33 | 


See this caſe fully ſtated i in page 232 of this outs 
under the head Bills of Exchange. 


Michaelmar, 1 Geo. Shutt Iewort Wh baude. 


A motion was made to ſet aſide a writ of i inquiry, for 
waſh of. theſe, words, and baue there this writ, | 
er curiam. It is well enough it is a known di 
between original and 4 4a writs, that defect in ay Ae 
will abate 90 former, but defect in ſubſtance. only 
can alter the latter; and it 7 ſo refolved in _ 
more's caſe. 
Ide ſubſtance of the writ, is only to commay 
ſheriff to take an inguifitionz and the 1 0 whic 
omitted ate a ectory to the ſheriff; ik es 
without returning the writ, it 5 220 0 the 


court, that he had an authority to take e 
and d if the writ be returned, ” hh is, the | ay of 
eee Js, 


the words now omitted, is effi dual 
Beſides, command 70 return h e in 
virtually and conſequentially a e to 75 
the writ; becauſe the 1 7 0 cannot be returne 
any purpaſe appear writ be ſo too; for it e 


not 5 90 70 that it is a return to the wr 
r for duch = 


or that Ws 7 
tion. Th hed 8p 10 bum it ſeems 42 Gra. 
f t 5 in a "ir facias, , et It. wa $ 4 e 
ery lame reaſon, vix- its being 1 | writ. 
tal not be a ated far age of Jorm. ad 


. e "Wy +4} ue La 
” haehnas 7 Bias V. lila. 


e curiam. 1 — 4 wt — the ſame notice of 4 
2 a writ of ſeire fieri as of egccyting a - 


Maia. rt of inquirye F, fr Fake, vol, 1. f . 235. me 
Aae C. ener. E- i, 


Bee this tale Fully ated I page of this wh 
e Nane. A2 7 | "#068 1: 
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98. TH £8. 
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Ee, 8 Ge. : ae” aw 
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plaintiff a billing, and no more. uh, 0 
And now it was moved to ſet aſide this writ of in- 
guy for the ſmallneſs of the damages; for ſince an 


4 ; 


prove his whole demand, and the court ſet it aſide on 


2 of coſts, the damages being too ſmall. Vid: 
Strange, vol. 1. p. 515. 8 „ } 
Michaelmaz, 9 Geo. Flemming v. Parker. 

The plaintiff declared on four counts, and the de- 
fendant demurred to one, and pleaded to iſſue as to the 
other three; the plaintiff joined in demurrer, and had 
judgment, and a writ inguiry, reciting a judgment 
of the premiſes, and that he recover the debt and damages 
occaſioned by the premiſes ; and now it wag moved in ar- 


reſt of A that a writ of inquiry would not lie 


on this judgment till a nolle proſequr, was entered as to 
the other three iſſues, or a venire to try them; for then, 


and not before, a writ of inquiry might be had to inguire 


of the damages on the judgment on demurrer; but in 
this caſe the plaintiff having remitted the damages as 
to the other three iſſues, before the e was en- 
tered on the demurrer, it was held good; and the 
maſter of the office affirmed, that was the proper me- 
thod of proceeding. Vide Mod. Rep. vol. 8. p. 108, 


Hilary, 10 Geo, Parr v. Niblett. 


© See this caſe fully ſtated in page 335 of this work, 


under the head Damages. | 
Eafler, 1 o Geo. The Eaft India Company v. Ellis. | 


After judgment by default for the plaintiff, and a 
writ of inquiry brought, it was moved, that it might 
be executed before the Chief Juſtice, at the fittings at 


Guildhall in London, the action being brought for 
20,000 l. and a rule was made accordingly. Fide Mod. 


Rep. vol, 8. p. 240. | 
Eaſter, 10 Geo. Knight v. Cambridge. 


| See this caſe fully Rated in page 249 of this work, 
under the head Breach, 


. Michaelmas, 10 Geo. Parr v. Purbeck, 


In an action of covenant, brought for non-payment 
of rent reſerved on a leaſe for years, there was judgment 
againſt the defendant by default; and a writ of ingui 

executed; the jury gave the 3 but one ſbilling 
damages, and no more, though he proved that the de- 
fendant owed him 150 /. for rent. 

"The reaſon why the jury gave a billing and no 
more was, that the defendant took this leaſe of the 
fee), of a certain piece of ground, in which he the 


r covenanted, that he ſhould have ſuch a ſetuer or dam 
to dab water, he (the 


eſſee) covenanted to 75 ſo much rent; and the leſ- 


eſſee) intending to ſet up a 


aper -mill, but the commiſſioners of ſewers had made 


he water - courſe ſo narrow, that he could not have 
water ſufficient for his purpoſe ; and being unwilling 
to ſue the leſſor on this covenant, he left the land to 
the leſſor; and thereon another perſon entered, and 


was poſſeſſed thereof, and ſet up a corn-mill, and the 


miller paid the rent; and all this being known'to the 
jury, who were of the neighbourhood, they gave the 


action of covenant was brought, and the breach af- 
figned was for non-payment of ſo much rent in certain, 
the jury was obliged to find the whole; it is true, if 


it had been in an action for damages, they might have 
found part 2 z and it is uſual to ſet aſide a writ of 


* 


inquiry for neſs of damages, where no manner of 


evidence is given why they ſhould be mitigated ; which 


is the preſent caſe.  ... .. — ebleg 
The court were of opinion to ſet aſide this writ of 
inguiry, for though the ſuppoſed breach of covenant 


8 the plaintiff's ſide) was true, viz. that the defen- | 
dant had not ſufficient water to ſet up his paper- mill, 

and if that had been given in evidence to the jury on the 
writ of inguiry yet they could not have mitigated the | 


damages on that account, much leſs when it was not 


gh engens. Pre Mad, ff N. 


— N err * 


* 
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. 


Rep. vol. 8. p. 359% 


SO, Trinity, 8 Geo, 2. Valentine v. Fawcett, 


$ Watt ts wte# SIA, = 4. FETar A 4 
Trinity, 9 Geo. 2. Kina/lon ve The Mayor, Aldermen, 
: Ay : l 7 my * - 0 


„% Jnquley, Inquiftion. 


- Michaelmas, 10 Geo. Conden v. Coulter and; athers,.. 


In an action of treſpaſi, the declaration was again 
three defendants, and the writ of inquiry recited it to be 


againſt wo ou. & and the court being moved to ſet it 
arity, it was ſhewn for cauſe, that if 


aſide for irregu ' | 
the writ was wrong in this caſe, it was matter of error, 
and no advantage can be taken of it by mation 


Per curiam. As to its being error, poſfibly it is fog 


but to be ſure it is a matter of irregularity, for it is now 
a writ of inquiry taken out in a cauſe which is not de- 
pending; but however, if the plaintiff aſks, to be ſure 


It is amendable by the record. 


Then the court was moved, that it might be amend. 


ed, but the council objected to paying coſts on the 


amendment. | „ 8 
Per curiam. This is a matter of irregularity, and 
therefore carries coſts ; indeed, where amendments are 


made on a writ of error after verdict, Wc. by virtue of 


the ſtatutes of jegfails, no coſts are given, for the con- 
ſtruction of thoſe ſtatutes is to give judgment for the 
party on the writ of error, as if the amendment had 
n made; but this is not on a writ of error, but 
within the common rule; therefore let the plaintiff 
amend on payment of coſts, Y;de Caſes Temp. Lord 
Hardw. p. 314. e e OE 


Eafler, 11 Geo. Stead v. Lateward, 


On conſideration, the court held, that there muſt be 


the ſame notice given of executing a ſcire fieri inquiry, 
as in the caſe of/ a common writ of inquiry; and laid it 
had been fo ruled formerly, Michaelmas 12 Ann, in the 
caſe of Crawley v. Hayward. Hide Stra. vol. 1. p. 623. 


Eafter, 11 Geo. ; Anonymous. | 


The plaintiff, who was tutor to two young Cam- 
bridge ſcholars, 1 9 5 an action on the ca/e againſt 
their father; and declared on an indebitatus aſſump/it, to 
pay ſo much for his ſalary for five years and nine months, 


and on a quantum meruit, &c, and had judgment by 


default, and a writ of inquiry for the damages, whi 


was executed, and general damages given; and it was 


moved in arreſt of judgment, for that this writ & in- 
quiry was executed on the 4th day of February, where- 


as the five years and nine months did not incur till the 


zoth day of March following; ſo that the jury having 
given damages generally, the plaintiff cannot have 
judgment for the damages, for the time not incurred, 
which he mult have, if he has judgment on this record, 
and the court inclined to that opinion. Vid Mod, 


Hilary, 3 Gee. 3. Coleman v. Mawy, & al! 


On executing a writ of inquiry before nm. 
J. the plaintiff could Te 3 goods 


tor which the action was brought, for want of a fer- 


vant, who was abſent, through an apprehenſion that 
they. ſhould not want his teſtimony. And on conſide- 


ration, the Chief Juſtice held, that he might adjourn 
it to the next ſittings, and accordingly the jury were. 


adjourned over, the plaintiff ſubmitting to pay coſts; 


Ide compared it to the caſe of a coroner's ingue/t, or a 


er ion of lunacy, wo the jury are ee. 7 
everal times, it being but an ingue/? of office, Vide 
Stra. vol. 2. P. 853. = 4 of Me L 


See this cale fully Rated in page 337 of this work, 
and Afffants of the Town of Shrewſbury. 
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 *"Aimandamus iſſued to reſtore C. Kinaften to the office 
of an alderman of this corporation; to which the defen- 


* * 


dants made a ſpecial return, ſetting forth, that he had 
been removed from his office, and alſo fetting forth 128 


4 


4 a 


rere een W FX 


cauſe of his amotion; whereon Ningſſon came accord- 
ing to Hat. 9 Ann. c. 20. and took five traverſes to the 
return: and iſſue being joined on each of the traverſes, 
the jury found a general verdi& for Kina/fon on two of 
the iſſues, and on the three others a ſpecial verdi& ; but 


they found no damages or coſts; and on the ſpecial . 


verdi the court were of opinion for Kinaſton, and 


therefore a motion was made in behalf of the plaintiff | 


for a writ of inquiry to be awarded, to inquire. of the 
damages N by reaſon of the falſe return, be- 
cauſe the jury have in their verdict omitted to inquire 
thereof. And becauſe this caſe was ſaid to be within 
the reaſon of the caſe of Herbert v. Waters, 1 Salk. 
205, where in avetury by overſeers of the poor on. ſtat. 
43 Eliz. c. 2. ſuch an omiſſion was ſupplied by wrz of 
ur Ye | ; 
bY curiam. We are all of opinion that this is ex- 
actly like the caſes on ſtat. C. 2. and that ſtat. 9 Ann is 
the rule we muſt go by, and by that /fatute we have 
not authority to award a writ of inquiry. Vide Caſes 
Temp. Lord Hardw. p. 295, N 


| Egfter, 17 Geo. 2. The King Ve Roberts. 


The defendant having traverſed an inguiſition where- 
by he was found to be a ſunatic: the Attorney Gene- 
ral filed the common replication ; and it was ſent from 
the petty-bag office to this court. The proſecutor of 
this commiſhon made up the record, and carried it 
down to trial : Mr. Roberts being ill, he did not appear ; 
no defence was made, and the jury gave it in favour of 
the inqueſt. F= "4 | * Ls 


On this a new trial was moved for on two points; 


iſt, That the ſuppoſed lunatic was in the nature of a 

plaintiff, and therefore had a right to carry down 
flrans de droit. ie 

To this it was anſwered, and reſolved by the court, 


that he was properly to be conſidered as a detendant, | 
oppoſing the title found for the Crown, without ſet- 


any title in himſelf, as he muſt do in a peti- 


ting op A t d. 
right. Vaugh. 62. and Lord .Somers's argument 


tion © 


in the Banker's caſe, tat. 4 Hen. 6. c. 13. a. were cited, 


and the form of the entries in Tremain 628. 652, Coke's 
Ent. 404. Cc. ſhew it to be ſo, And indeed it would 


be abſurd to conſtrue the liberty of traverſing to give a 


power of delaying the Crown; which muſt be, if the 
party. is conſidered as having the common right of a 
plaintiff, It was therefore held, that the record was 
well made up, and carried down by the proſecutor of 


the commiſſion, | 


could not attend, and which was made out by affida- 
vits. The court thought it reaſonable to grant a new 
trial for this, on the footing of accident, and-becauſe the 
Lord Chancellor and the former jury had both an in- 
ſpection, which might be of great uſe to a ſecond jury, 
who otherwiſe would be left to judge on leſs: evidence 
than the ehen Ball.... 6 fant » 


coſts. And the court ordered it, on the application 
of Mr. Roberts, to be tried ac bar by a jury of 
Devon, where the former inguiſitiꝛn was taken. Vide 


Trinity, 19 Geo. 2 Markham v. Middleton. - + 


The defendant owed the plaintiff 323 J. for an apo- 
thecary's bill, and ſuffered judgment to go by default, 
and the plaintiff's attorney, on een yp the writ of 
inquiry, produced the foreman, wha told him he would 
prove the bill; but when the jury was ſworn, be de- 


defired to adjourn, which he thought he could not do, 
and the jury thereon found one penny damages. 


priſe, and miſtake of the-ſheriff, and on the authority 
of Wordford ve Eades, Parr v. Niblett, Eafter 10 Geo. 

and Coleman vs Mawby, oo OD Ro 

- The court thought it 
de paid ſo large a 


bt with oze penny, as h 
5 e en 


* 
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the record; and his traverſe is in the nature of a mon- 


The ſecond point was on the illneſs. of Roberts, who 


A new trial was therefore granted, on payment of | 


clined giving any evidence. On which the ſheriff was concerned, in point of intereſt. It 


This was moved to be ſet aſide, on the head of ſur- | 
| ſhould enable the plaintiff 


he would be, if N 


$71 


ö p 

this verdict ſtood ; or that his caſe ſhould be the worſe, 

for the defendant's letting judgment go by default; for 

had he pleaded, the plaintiff would have ſuffered a 
nonſuit : and therefore they ſet this aſide, and ordered 

| 2 new writ of inquiry, on payment of coſts. Vide Stra. 
vol. 2. p. 1259. 1 


p Michaelmas, 30 Geo "i The King v. Killinghall. 


See this caſe fully ſtated in page 289 of this work, 
under the head pig | + 5 ae 9 


\ 


© Ynſurance. 


 Michaelmas, 3 WW. & NM. Tefferies v. John Legendra. 


See this cafe fully ſtated in page 19 of this work 
under the head Afions nnn ; 4 


Eafter, 10 M. 3. Anonymous. 


On an action brought on a policy of inſurance of a 
ſhip ; it was held by Holt, Chief Juſtice, that if it ap- 
pears on evidence that the ſhip was condemned by pro- 
ceſs of law, and ſeiſed; by this ſentence the property 
and ownerſhip are deſtroyed, and there is no remedy 
on the policy of :nſurance, Vide Raym. vol. 1, p. 724. 


Michaelmas, 10 IW. z. Fanhaw v. Harris. 


See this caſe fully ſtated in page 338 of this work, 
under the head Date, Day, and de 4s 4 . 


ll Michaelmaz, 11 W.3. Anonymous... 


Holt, Chief Juſtice, at ni prius. If a ſhip be inſured 
under Captain J. S. the part-owners may change the 
captain, without notice to the inſurers. Vide Mad. 
Rep. vol. I 2, p. 325. | | ; 3 1225 . 


Michaelmas, 1 An. Green v. Hung. 


. By evidence on the trial in an action on a policy 
of inſurance, the caſe appeared to be, that the inſurers 
agreed to inſure the ſhip from her arrival at in 
* during her voyage to London; and an embar- 
go was laid on the ſhip by the government; and after- 
wards they ſeiſed the ſhip, and converted her into a 
fire-ſhip, and offered to ſatisfy the owners. Now the 
queſtion was, if this would excuſe the in/urers.  . 
Holt, Chief Juſtice, held, that it would not, and that 
this was within the words, detention of Princes, &c. but 
he gave no abſolute opinion, becauſe the caule was re- 
ferred to the three foremen of the jury. In the ſame 
caſe he ſaid, that if a policy of inſurance be made to be- 
gin from. the departure of the ſhip. from England till 
Tc. and after the departure damage happens, c. and 
then the ſhip deviates; though the ſhip is diſcharged 
from the time of the deviation, yet, for the damages 
ſuſtained before the deviation, the inſurers ſhall make 
ſatisfaction to the inſured. * Vide Raym. vol. 2. p. 840. 


Hilary, 10 Ann.  Aſſieveds v. Cambridge ', 
On a ſpecial verdict, the caſe in ſubſtance app 
| to be this : Afirvedo had jnſured a certain ſum money 
on a ſhip called the Ruth, for ſuch a voyage, in which 
: ſhip Aſfeuedo is found by the verdict not to be at all 
oncer ne oint It happened that this 
ſhip was taken by the enemy, and kept in their poſſeſ- 
ſion for mins days, and then, before it was carried into a 
place of ſafety, it was re- taken by an Engliſßi man of 
war: and whether or not this was ſuch a taking as 
ſhou to recover the ſum: i 
agaioſt Cambridge, was the queſtion. 5 {ak 1 


After argument by the Civilians he cou Homes 

After s | AG Cl! e court teemed t 

be of opinion ob & defendant. ; hoy — that 
9 2 e * e bo the 
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of Auguſt, when ſhe was taken by the | 
there was no pretence of any knowledge of the actual 
made in 


the plaintiff's being found by che verdi& to have no 


intereſt in the ſhip which he inſured ſhould make no 
xt; Becauſe they never would be more favourable to 
un inſurer non bona fide,” or wagerer, than to one that 
inſured bona fide. —_ ; 5 
adly. Becauſe to make a different interpretation of 
this'deed from what is commonly put on policies of inſu- 
rance, would be to run counter to the deſigns of the 
parties, who bave made uſe of the very ſame words 
that are uſed in ſuch policies ; nay, who have expreſsly 
provided for this very cafe, by theſe words, intereſt or 
no intireſt ; which words ſignify nothing at all, unleſs 
the ſame loſs intitles to a recovery. where. the. | 
has no intereſt, and where he has; and that the pro- 
perty is not altered by the fating, they held to be very 
plain. But referred. the matter for further conſidera- 
tion. 4 ide Mad. Rep. vol. 10. p. 77. 


Michatlmas, 10 Geo. 3. Bayfield v. Broum. 


On the execution of a writ of inquiry before the 

. Chief Juſtice, it appeared, that the defendant was an 
inſurer to 200 J. on corn, the value of which was 217 . 
that the corn was fo damaged in the voyage, that it 


fold only for 671, and the freight came to 80 . And | 


on this the queſtion was, whether, as the freight, 
which the plaintiff was obliged to pay, exceeded the 
falvage, this was not to be conſidered as a total loſs? _ 
For the plaintiff it was infiſted, that he ought not to 


be in a worſe condition than if his corn had gone to | policy 
the bottom of the ſea: for then he would have had no 


freight to pay, and now that the voyage has been per- 
formed, whereby the freight has become due, he has 
a right to apply the ſalvage to diſcharge that. It was 
proved to be the ufage, where the ſalvage exceeds the 
freight, to dedu the freight out of the ſalvage, and 
make up the loſs on the difference. 5 
For the defendant it was inſiſted, that as his igſurance 
was on the corn, and the whole did not periſh; he 
ought in making up the loſs to deduct the ſalvage: but 
no inſtance could be ſhewn on either ſide, of an adjuſt- 
ment, where the freight exceeded the ſalvage. * 
Lord Harduwicke was of opinion, that within the rea- 
fon of deducting the freight when the ſalvage exceeds 
it, the plaintiff was in this caſe, wherein it fell ſhort, 
intitled to have it conſidered a total loſs. And the jury 


und the plaintiff accordingly. Vide Stra. vol. 2. | 
raw antat as ; r | | owners, chat would be darratry 


5. 1065. 12 
. Hilary, 16 Geo, ia Seaman v. Mr 5 


On the 25th of Auguſt 1740, the defendant. undr- 
twrote a policy from Carolina to Holland. It appeared 
the agent for the plaintiff had on the 23d of 7 re- 
ceived a letter from Cowes, dated the 21ſt of Aug ut, 
wherein it ate 0. T0 8 of _ mage 1 945 | 
in company with the ſhip Davey, (the ſhip in queſ- 
„ tion) at twelve in the nicht loſt gh of her Aer 
<* once ; the captain ſpoke to me the day before, that 
he was leaky, and the next day we had a hard gale.” 
The ſhip, however, continued her 8 till the 19th 


loſs at the time of the #9/urance, but it was 
conſequence of a letter, received that day from the 
plaintiff. abroad, dated the 27th-Fune before. © + 
Several brokers were examined, and proved that the 
agent qught to have diſcloſed the letter; for either th 
defendant would not have underwrote, or have inſiſte 
en ee erte id 0 Hate 
50 Juſtice, was of that opinion, and declar- 
ed, that as theſe contra on Me ca 777 
ought to nom alt che eircumftances. And he thought 
it not material, that the Joſs was not ſuch an one. as 
the jetter imported; for "thoſe things are to be con- 
ſadered in the ſituation of them at the time of the con- 


| 


paniards : and 


/ 


83 | 


1 
: 


Stra. wal. 2. p. 1173. 
| Nn, EN by LI — 


party in the port of London, and the owner of = goods ſent 
hie lighter, and received the goods out of 1 


of his owners, 


5 * h 


Micbuelmas, 16 Geo. 2. Stamm v. Brown, + _- 


The ſhip The Gothick Lyon being advertiſedto be Yo» 
ing to Marſeilles, goods were ſhipped on board of her 
on behalf of the plaintiff, and a bill of n by 
the maſter, whereby. he undertook to go by a ſtrait 
| rout to Marſeilles, and the defendant uaderwrote a po- 

7 from Falmouth ( where the goods were taken in 55 
Marſeilles ;, before the ſhip departed from the port of 

Lond, another advertiſement was publiſhed for goods 

to Genoa, E ts and Naples; and the plaintiff's 

agent was told, it was intended to go to thoſe ports 
| 5 » and then come back to Marſeilles ; but he infiſted 
59 his bargain was to go. f or directly to Marſeilles, 
and he would not conſent to let her paſs by 1arſeilles, 
or r inſurances 1 $07 

The , ſhip, however, did paſs by Marſeilles, and 
after delivering her cargo at the other ports, ſet out on 
her return for Marſeilles with the plaintiff*s goods; 
but in her voyage thither was blown up in an engage« 
ment with a Spaniſb ſhip. And in an action on the po. 
lic, the breach was affigned of a loſs by the barra 
of the maſter, And the plaintiff inſiſted that any fraud 
or moleftation of the maſter was within the meaning of 
the word barratry. Du Freſne terms it a deceit in the 
contract, and fo os all the dictionaries, as Frist Ita. 
lian Dictionary, Minſhew,” Furetier, &c. And that in 
the caſes of Knight v. Cambridge, and Knight v. Dodd, 

Eaft. 10 Geo. where the loſs was laid to be by the 28 
of the maſter, the court held it to be a good aſſign- 
ment of a breach, there being the word barratry in the 

cy. ö ou | Tele. 

1 he defendant's council inſiſted, that this was no 
more than a deviation, in which caſe the 7/urer is diſ- 
charged, and the plaintiff's remedy is againſt the owner 
or maſter. That this cannot be called a crime in the 
maſter, when he is acting all the while for the benefit 


Lee, C. Juſtice, in his direction to the jury, told them, 
that this being againſt the expreſs agreement to go fir/? 
to Marſeilles, ſeemed to be more than a common devia« 
tion; being a formed deſign to deceive the contractor. 
And compared it to the caſe of failing out of port wich- 
out paying duties, whereby the ſhip was ſubjected to 
forfeiture,” which has been held to be barratry. 

The jury ftaid out ſome time, and on their return 
aſked the Chief Juſtice, whether, if the maſter was to 
have no benefit to himſelf by paſſing by Marſeilles, and 
went only to the other places frft or the benefit af his 

| And the Chief Juſtice 
anſwering, No; they found for the defendant, © * 

And now a new trial being moved for, the caſe'was 
argued; and the whole court were of opinion, that the 
verdict was right. For the maſter has acted 1 


with his duty to his owners, and the plaintiffs agent 

knew of the intended alteration before the goods Were 
put on board, and might have refuſed to ſhip them, oy 
have altered the inſurance; that to make it barratyy, 
there muſt be ſomething of a criminal nature, as well 
as —— of rr 4 _ therefore the 8 
ing only. on the barratry, was not ſupported 
by the evidence: ſo the defendant had judgment. Hi 


48 2 „ 
Michaelmas, 17 Ges. 2. Green v. Brown, © 


See this eaſe fully ftated in page 467 of this work 
under the head Evidence, at 58 : 


, 


©, Trinity, 18 Geo. 3. Sparraw v. Camib | 
The defendant infured goods to London, and tl th 
ſame ſhould be ſafely landed there. A ſhip f 


r 


the hip 
before they reached land, an accident happened, 
whereby che goods were dam ed, for ieh this 
action was brought againſt the infurer. © 
nt, it was infiſted, that the accident 


tract, and not to be Judged of by ſubfequent, events; | For the Yefe 
he therefore enge! a ſtrong A 3 ms; | 

and the ury 
P. 1793, N ys 


caſe for the defendant 
"Vide Strange, we. 


* * 
4 
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happens Veer the ray pal ike the goods into his 
onemen, and therefore Was A loſe after the nne 
poliſin,"and therefore was = Joy ufer the jſtrons 
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ſaid. it wouſd have been otherwiſe, had the goods been 
ſent by the ſhip's boat, w 


verdict as to this p 
* p. 1236. e, | | 


A ; 4 > . v &,v 
: e 7 - ? ; e * 1 Ch : $ : L434 + 4 ©Y $f 
boy 5} AFI tt 1445 ANA,” AST; Th line 'D; | 48 22, 
1 E | 4 3s _ IJ . 12 
wan, ig Geo, 2. Dean v. Dieler. 
iar e n 9 | & 


Tuis was an urn on goods by the Danſiq Gal- 
ley, intereſt or no intereſt, at and from Jamaica to 
"BAR. Ta her ae) of 3s taken by 
vatcer and Tärtied into Mores, à port in 10 

eight days, and then cut out by an Kuglie 


5 enn 
ö % 4 


n L324 1 
* 


o 


te Page deftig, har eite, .ehough, an goods, 
wah to be cnfidered as 2 Wager on the bottom, of the tain had taken in ſalt, which he was to deliver at Fu | 
ſnip, Brought his aZtion a5, Sn total lolp. Ihe de. be 
fendafit FARE, that by. Hat. bean 2. c 4+ and G. taken in the direct road to both, and before ſhe came 


2. c. 34. this ſhip is to be feſtored to the owners on 
paying falvage, and Conde 

average loſs 3. and the plainti 
Ear WA 
Les, Opief Juſtice, held, that in this 
tif ought to recover, for bis is a wager on the total 


* 4 


Joſs in the voyage, and here has happened one; for the 
being carried into port and detained eigbt days makes 
one. And where the policy js 2 08 or no intereſt, the 
proviflons of the acts in the caſe of valued palicias can- 
not take place. The act does not declare the property 


is not gone by ſuch a capture,” but only provides 


reſtoring rhe ſhip to whom it did, and ſhall be proved 
to have belonged to; be ſaid that it might be otherwiſe, 


where the re- capture was before the ſhip was carried | 
into a plate of ſafety, or in the caſe of goods actually | 
on board, ànd on a valued policy. Vids Stra. vol 2. 


- 2 * £ N a 


P- 1250. | 1 


Hilary, 19 Ces. 2. DTonge v. Watts. 8 
Tze plaintiff Inſurid on ſhip and freight at and from 


Jamaica to Briſtoh, a cargo was ready to put on board; | 


but the ſhip-being careening, in order for the voyage, a 
ſudden tempelt aroſe, and ſhe and many others were 
Joſt. The rigging and parts of her were recovered and 


o 


fold; and the detendant paid into court as much as on 
an average he was. liable. to for the loſs of the ſhip ; | 
but the plaintiff inſiſted to be allowed 6004. for the 
freight the ip would have earned in the voyage, if the 


accident not happened, But as the goods were 


* 


not actually on board, ſo. as to make the plaintiff's | 


freight to commence, . 


Les, Chief Juſtice, beld, he could not be allowed 


it, and he Was called. Vide Stra. vols 3. p. 1251. 


a BETTS ö 1 og LY | 
Hula, "19 Gt. 2.  Vittorin v. Cleve. 


The plaintiff i red on goods in the Fobn and Fone 


from Gottenburgh to. London; with a warranty to de- 


ip ſailed from Gottenburgb to  Fleckery, and there ſhe 


waited for convoy two months : on. the 21ſt of Septem. 
ter, at; nine in the morning, three men of war, Who 
had one hundred merchant (hips in convoy, ſtood off 


Flickery, and made a ſignal for the ſhips there to come 
t, and likewiſe ſent in a yaul to order them out. 
here were faurteen ſhip pes Ic 

Jane got out by 12 O clock, and one of the firſt; the 

convo | 

7 7 

afterndon, the hip | 

not get to either of the men oi vrar for ſailing orders, on 

account of the gale. of wind. It was ſtormy all night, 

and at day break the hip in queſtion was in the mid - 
dle of the: Arch. but the weather was ſo bad, that no 
boat could be 

teer had ſailed among them al night, and on the 22d it 

being foggy, attacked the Jabn and June about two, 

who Peg running fight till dark, Which was renew- 


9 


ed the next morning, when the was taken 

Ik. was Jae for the defendant, that this hip was 
never under convoy, nor are ſhips ever conſidered ſo 
49 EN e 


hich is conſidered as part of | ſhould. have gone back. 

the: (hip ad voyage. And tbe jury (which conſiſted 79 

of merchants} being of the ſame opinion, brought in a4 
pöint for the defendant. Vide Stra. | it, was a,departing with convoy z and theſe agreements 


ſhe was taken by a Fee, 
| ain, kept 
ip. And | 


ently. this is only an 
can only recover on a 


caſe the plain- ; 


part with convoy. from Fleckery, In Fuly, 1744, the 


and the Jobn and 
a ſailed gently; on, and being tte leagues | 
I. yas 


a hard gale, and by 6 Oclock in the 
ip came up with the fleet, but could 


ent for ſailing orders: a French priva- 


* 
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|| ther would not permit the captain to get them, he 


Tes, Chief, Juſtice, and the jury were of opinion, 
that as the captain bad done every thing in his power, 


ate nevet confined/to the preciſe words; as in the caſe 
of departing. with convoy from London, when the 
place of rendezvous is Spithead; a loſs in going thither 
4s, within the policy; ſo the plaintiff recovered. Vide 

tra. vol. 2. p. 1251. . SOT TD. LOH * Ki 
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and from thence to Briſtol; it appeared that the ca 


P 
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mouth," before he went to Briſtol; but the ſhip. was 


to the point where ſhe would turn off to Falmouth. 
And it Was held, the inſurer was liable; for it was but an 

intention to deviate, and that was held not ſufficient to 

N N the underwriter. In the caſe of Carter v. The 
9700 K 

was from uras to London, and a conſignment to 

. Amſterdam; a loſs Aero: before ſhe Os ro the 
dividing point between the two voyages, which tne 

= was held to pay for. Vide Strange, vol. 2. þ. 


— 


"Hilary, 19 Geo, 2. Dic y B 
he ſhould come in from Virginia to London, beginning 


the money to be paid though his perſon ſhould eſcape, 
1 f. DD io ES, 

He embarked on board the Speedwell, but ſhe ſpring- 
ing a leak at fea, he went on board the Friend/hip, and 
arrived ſafe at London; but the Speedwell was taken 


2 * * 


underwriter, he was held liable, for the in/urance is on 
the ſhip the plaintiff ſet out in; and had that got ſafe 
home, and the other been loft, the plaintiff could not 
have recovered on the foot of having removed his per- 
ſon into that ſhip in the middle of the voyage. Vide 
Strange, vol. 2. p. 1248. 1 


= 
+4 


Hilary, 19 Geo. 2. Parifo v. Crawford. 


% 


let to one Fleteber for a voyage, at a certain ſum, and 
Fletcher was to have the benefit of catrying goods. 
| The plaintiff ſent a quantity of moidores, and had bills 
1 of lading ſigned by the captain: and many of the 
moidores not being delivered according to the con- 
ſignment, an action was Vr againſt the defendant, 
the owner of the ſhip, to make 
ſhip and freight was worth, according to fat. 7 Geo. 
2. c. 15. It was inſiſted for the defendant, that tho” 


yo — 


this pur poſe the owner: but it appearing the defen- 
Na had covenanted for the condition of the ſhip, and 
the behaviour of the maſter” „ ee THAN 
Tee, Chief Juſtice, held, he was liable to the plain- 
tiff, and the freight he had in general from Fletcher, 
was ſuſſicient, though the identical freight for the 
gold 2 to the other, and Fletcher had only the 
uſe of the hip, but no ownerſhip. Vide Stra. vol. 2. 
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- The ſhip Succeſs was in/ired at and from Leghorn to 
the pork of London, and till there moored twenty- 
Four: hours: in'good-Jafety. She arrived on the 8th day of 
Ju at Fre/ſb-H#harf, and moored, but was ſerved the 
lame. day with an order to go back to the Hops to per- 
form a fourteen day's quarantine." The men on this de- 
ſerted her, and on the'12th the captain applied to be 
| excuſed going 25 * which petition was adjourned 8 


the adventure on his embarking on board ſuch ſhip; 
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arer was diſcharged, he till they have received ſailing orders; and if the wea- 


rich? CJ EE MF CITY! GOT FRA Wet” 5 * 13 75 
Fm, 19 Ge. 2. Fofter v. Wilmer, 
q * The inſurance was from Carolina to Liſbon and at 


pkg 7 Aſſurance Company, where the inſurance 
Ho 


The plaintiff inſured intereſt or no intereſt on any ſhip | 


after he left her. And now in an action againſt the 


The defendant was ſole owner of a ſhip, which he 


him liable as far as the 


the ſhip was his property, yet be was bot owner 
as to be liable to the plaintiff; and that Fletcher is for 


— 


— 


8 _ r Wm 
a> # = = FY * 
a — — —— — .* — — 
0 LR * 6 * 


ol 
— = Eat * — A inf OR 5 _ o 
CO U—⏑ Ce — — ů — _ : 


— _ — _ - — - 4 — MY * - - — . . — — — _ — — — 
„n „ -=— rngcn oogg: 
F At. out A es eros at, 


> 1 — he 5 Y 2 — * "ERIE 3 
— 20 * — 2 . — boy — ——— — W — — — « 
2 I A — - —— N — * — — * — _ * * page By _ . N 8 
2 n * n RG TIE 0 On  - 3 5 * Nr "2 "x 2 > 3 wn n 8222 , 9 a & Ws ue , op RA "I 2 , - n 
ox on BY STI __ 4 r * d 5 r r - — . <a . P 2 n „ a ts * 
55 VIA; ro Pn 88 —_— A. «ect n oy 4 * = 5 . — a pr egy 28 J L 5 8 " 4 * 
A * LID LSE ORR 4 7 2 2 e 2 wa 2 a 55 _ — 
4 


— 
— — 
—2 2 
—_—_—_— 
3 


A 


* 
— 2 


* 
3 * 
n 2 

r 


777771 * 
rr — IV 4 


374 | 


the 28th when the regency ordered her to, go back 3 | 
and on the 4oth ſhe went back, performed 3 
g. But 


tine, and then ſent up for orders to ait the 


before they came the ſhip was burnt on the_ 23d. day 
of Auguſt; and now the queſtion was, whether the in- 
a, nnn ge on 
For the defendant it was inſiſted, that the ſhip arriving, 


and being moored on the gth day of Fuly, and remain - 


ing ſo till the 3oth, was a performance of what he had 


undertaken, and his rifque ought not to be extended 
to fo long a time as between the 8th' of Juh, and the 
urning on the 230 of Augu/?. e 


0 


But it was ruled, that though the ſhip was ſo long 
at her moorings, yet. ſhe could not be ſaſd to be there 


in good ſafety, which muſt mean the opportunity of un- 


Joading and diſcharging, whereas here ſhe was arreſted | 
witiin the twenty-four hours, and the hands having de- 
ſerted, and the regency taken time to conſider the pe- 


tition, there was no default in the maſter or owners. 


And it was proved, that till the fourteen dam were ex- 
ired, there could be no application to ait the goods. 
herefore the jury found for the plaintiff. Vide Sera. 


vol, 2. p. 1 243. 


* 


Hilary, 20 Geo. 2. Gprdm v. Marley. Campbell v. 
605 io Bor dies. 1 


um 3 


On an in/irante from London to Gibrettar, warrant- 
ed to depart with convoy, it appeared there was a con- 
voy appointed for that trade ar Spithead, and the ſhip | 


pitheai, and was taken in her way thither. 8 


155 * having tried for convoy in the Datuns, proceeded 
for 
The inſurers inſiſted, that this being the time of a 


French war, the ſhip ſhould not have ventured through | 
the Channel, but have watted in the Downs for au oc- 


caſional convoy. And many merchants. and office- | 


keepers were examined to that purpoſe, | 
Lee, Chief Juſtice, held, that the (hip was to be con- 
fidered as under the defendant's zn/urance to a place of 
general #endezwvus,. according to the interpretation of 
the words, warranted to depart with convoy, Salt. 443, 
445, And if the parties meant to vary the igſurance 


from what is commonly underſtood, they ſhould: have“ 


particularized her departure with convoy from the 
Downs. dg 85 
'Fhe juries, which were compoſed of 


merchants in 


both caſes, found for the plaintiffs on the ſtrength. of 


this direction. Vide Stra. vol. 2. page 1265. 
Hilary, 20 Geo. 2. Elton v. Brogden. f 


The ſhip Moaiterranean went out in the merchants 


ſervice, with a letter of marque, and bound from Br:/- 


to! to Newfoundland, injured by the defendant. In her 


voyage ſhe took a prize, and returned with it to Brif- 
721, and received back a proportionable part of the pre- 
-miums Then another policy was made, and the ſhip 


ſet out, with exprefs orders from the owners, that if 


tiey took another prize, they ſhould put ſame hands on 
board ſuch piize, and ſend her to Briſtol, but the ſhip 


in queſtion ſhould proceed with the merchants goods. 


Another prize was.taken: in the due courſe of the voy- 


age, and the captain gave orders to fome of the crew 


to carry the prize to Briſtol, and deſigned to go on to 
Newfoundland, but the crew oppoſed him, and inſiſted 


he thould go back, though he acquainted them with 
the orders: on which he was forced to ſubmit, and in 
his retura his owa ſhip was taken, but bis prize got 


in. ſafe. : 


It was inſiſted in an action againſt the inſurers, that | 


this was ſuch a deviation as diſcharged them. But the 
court and jury held, that this was excuſed by the force 


on the matter, which he could not refift ; and there- 


fore felt witttin the excule of heceſſity, which had 
always been allowed. The plaintiff's council-would 
have made barratry of it. x 0 4 eyes 
Lee, Chief Juſtice, held, that it did not amount to 
that, as the ſhip was not run away with in order to de- 


g 


fraud the owners : ſo the plaintiff had a verdict for the 


ſum inſured. Vide Stra: vols 2» p. 1204, 


j 


On an action of covenant brought on 1 
farance, a verdict was given for the plaintif 


| ſhall be injolv 
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mne opinion of the court on the following — — 4 
Whether the inſurers are liable to anſwer. for 
the loſs of the goods. of the ſhip Onflow, which 
were burnt in a Bank-ſaul,. and not in the ſhip in 


the.river Canton in Chma, and whether ſuch acci- 


Tecs was within. the intent and meaning of the pe- 


After bearing the arguments of the. council on both 


5 


=o 2 this matter, the court took time to conſider 
o od ᷣ % — ag. 

| rd Mansfiel? now delivered the opinion of the 
court, in'which he minutely ſtated the caſe,.;and then 
the queſtion, *© Whether this was a loſs for, which the 
© -infurers-are reſponſible within the intent and meaxing 
** of the above mentioned palicy of: inſurance.” -,. - 

By the expreſs words of the policy, the defendants 
have inſured the tackle, apparel, and ather furniture. c 
the ſhip Ouſloto from fire during the whole time of her 
voyage, fill her return, in ſafety. to Londan,; without 
any re/i#4ctr:n, and the ſame were inevitably burnt in 
China during her voyage before her return to. Lonabn. 
Te event which has happened is a loſs within the 
general words of the paltcy, and it is incumbent on the 
defendants to ſhew from the manner in which this 
misfortune happened, or from other circumſtances, 
Fhat it ought to be conſtrued a peril which they did 

not undertake to bear; therefore we ate clearly of 
opinion, that in, every light and view, of this caſe, in 

reafon and juſtice, and within the words, intent, and 

meaning of the poliq, and within the view. and contem- 


platior of the parties to the contract, the inſurers are 
liable to anſwer for-this ofs. * N 


Per curiam. Let the pofiea be delivered to the hain 
tiff. Vide Bur. vol. 1, one e p 


Hilam, 31 Geo. 2. Godin and orbers, v. The London 


Aſſurance Company. 


Lard Mansfield, a verdict was found forthe whole loſo, 
ſubject to the opinion of the court: and if the court 


ſhould think on his Lordſhip's report, „ that the 


**- plaintiff by law ought to recover for B his Ioſs anh, 
** then the verdict was to be entered up as for half. 
The queſtion for the opinion of the eourt was, 
** Whether the plaintifF is intitled on the circum-. 
*© ſtances of this caſe, and on the facts as ſtated, to re- 
cover the whole loſs from the prefent defendant, or on- 


dy the half of his lofs from them, and the remainder 


** from the under-writers of Mr. Amand's policy.“ 
Lord Mansfield To conſider this matter as between 
the inſurer and inſured... As between them, and on the 


foot of commutative juſtice merely, there is no colour 


Why the inſurers ſhould not pay the inſured the whale ; 
for they have received a premium for the whole riſque. 
If the ixſured is to receive but ore ſatisfa&tion, natu- 
ral juſtice ſays, that the ſeveral inſurers ſhall all of them 
contribute in proportion to ſatisfy that lofs again 
which they bave all inſured. I Ok | 
Where a man makes a dowble mſurance of the ſame 


thing in ſuch a manner, that he can clearly recover 


againſt ſeveral z»ſurers'in diſtinct policies a double ſa- 
tisfaction, the law certainly ſays, that he ought nat 
to recover doubly for the ſame Jofs, but be content 
with one /oxgle ſatisfactiłuhm for it.“ 8 
Stat. 19 Geo. 2. c. 37. (for regulating infur attces, &c.) 


expreſsly prohibits the re-afſuring, (after having alrea= 


dy inſured the ſame thing} unleſs the former -affurer 
l N 70 3 r ty iy die; and 
even in that Cate it provides, that it ſhall expreſſes in 
the policy to be a re-afſurance.” 3 5 N | 


If the under-writers are liable to contribute at all, 


the contribution ought to be amongſt the ſeveral inſur- 


ers themſelves, but Tame/z, the infured; has a right to 


recover his whole loſs from the defendants on the po- 
licy now in queſtion, by which they are bound to pay 
the whole; for though here be two inſurances," yet it is 


954 
C54 z 


not a double inſurances If Tameſs could recover againſt 


40 of in- 


4 


On 2 point reſerved'in- this cauſe at vii prive, before 


r ̃ͤÿfJ . .. 7d? ˙:,— BE. 


- 


boch ſets of /1ſurt#s, yet he Elitainly eould not recover 
againſt the under- writers of Anh policy, without 
ſome expe 
burſing to 


n 
in their verdi& in both cauſes for the plaintiff as foe 


After heating the arguments on! 
ſides, the court took time to conſider the matter. 
On: the 23d of November, 1758, Lord Mansfield, de- 
 livered the opinion of the court as follow? 
It is not neceſfary to confine what ſhall be ſaid, to the 


of the council on both 


EP 


total loſs; under an offer © to abandon'the ſhip 9 
« to the inſurers, for them to make what advantage of 
ſalvage they could, (for an offer to abandon,” was 
then made, and nothing has happened ſince that time, 
to alter the caſe.) TT. nx 
There is one point which, we are all of o 
immaterial, as between the inſure: s and the inſured, 
vz. Whether by this capture the property was, or 
was not, transferred to the enemy by the Jaw of 


o 
\ 


caſes, namely, 1ſt, between the owner and a neutral 
perſon, who has bought the capture from the enemy. 
zdly, Between the owner and re-captor. ON 
If the ſhip taken by an enemy, 7 from the ene- 
my, or is re- taten, or if the owner redeems ot  ranſoms 
the capture; his property is thereby revgſſed: which 
property in the ſhip taken, was by the law of nations 
obtained by the captor. . 5 
Whatever rule ought to 


Ez 


de followed in favour ot ihe 


fe the caſe of an inſarance between the inſurer and 
inſured, The inſurer runs the riſk of the inſured, and 
undertakes to indemnify ; he mult therefore bear the 
loſs actually ſuſtained, and can be liable to no more; 
ſo that if after condemnation, the owner recovers the 
ſhip in her complete condition; but has paid ſalvage, 
or been at expence in getting her back 
muſt bear the Joſs ſo atZually ſuſtained, . 
This is a policy on a real intere/t, and the fingle 
queſtion. is, whether the in/ared had under all the cir- 
cumſtances, on the 18th of January, 1757, an elec- 
tion h Vf-w„ ¶ 8 
The loſs and diſability was in its nature total at the 
time it happened. During eight days the plaintiff was 
certainly entitled to be paid by the inſurer, as for a 
total loſs, and in caſe of a re-capture, the inſurer would 
have ſtood in his place. The ſubſequent re- capture is 
at beſt a ſaving only of a ſmall part: half the value 
muſt be paid for ſalvage. The diſability to purſue 
the voyage ftill continued, the maſter and mariners 
were priſoners. The erer, cs was difſolved. The 
freight 3 in proportion to the goods faved) was 
loſt, The ſhip was py one 
gliſb port; what could be ſaved, 


mignt not be worth 


don the ſhip to the inſurers, after The was carried into 


ic nations.“ That queſtion. can happen But in Tuo 


fy 
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two diſtinct queſtions as ſtated. The general queſtion 
js, whether the plaintiffs were on the 18th of January, , 
1757, entitled to recover againſt the inſurers, as on a 
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inion is 
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owner againſt a re-captor or vendee, it can no way af- 


; the injurer 
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brought into an En- _ 
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under the head Damages. * 


: . 


| 


Nan attending it; which is proved by the 
plaintiff's offer to aG. 
a : | < . 0 


plaintiffs for one Mr. 


On the foregoing rule of eſtimating 


„„ F 5 
Lord Mansfield now delivered the opinion of the 


court as follows. 
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© Every arzument that has been offered; holds Aron- 

ger in the caſe of the other policy with regard to the 

The. cargo was in its nature e, de- 

ined from Newfoundland to Spain or Portugal; arid 

the voyage as abſolutely dfauted as if the ſhip had been 
wrecked, and a third or fourth of the goods ſaved. 


We are therefore of opinion, that the lofs ws fo, 
by the capture; and the right Which the owner had, 


after the voyage was defeated, “to obtain reftitution _ 


* of the ſhiß and cargo; paying great ſalvagt tô the 
re- captor, might be abandned ebe . after 
ſhe was brought into M4ilford- Haven. 
Per curiam. 1 be deliv 
tiff in both caſes. Vi 


Hag, 33 Gev. 2. Gardiner v. Croafdatt.. | - 
See this*caſe fully ſtated in page 337 


1 5 13 A 
..,. Eaſter, Ge. 3. Leuis und another, v. Ruckers: \ 


On a rule to ſhew cauſe. why a verdict given for 'the 


the caſe ſtated to the court was as follows: 
An action was Me. . on a palicy of inſuf ance, 


defendant ſhould not be ſet aſide, and a new trial had, 


| by the 
B. on the goods aboard a ſhip 


Hamburgh, from the loading at St. Thomas 1/lnid_ till 
the ſhip ſhould arrive and pF goods at 3 
The goods were, ſugars, coffee, and 
ſugars were valued at 30 J. per hogſhead ; the clayed 
and Muſcovado ſugars at 201, per hogſhead; and the 
coffee and indigo were kewiſe reſpectively valued. 
The ſugars were warranted free from average, under 
51, per cent. and all the other goods free from. average 
under 3 J. per cent. unleſs general, or the ſhip be ſtranded. 
1 85 97 1 of the 16e 5 
and when the ſhip arrived at Hambureh, it appeared 
that every hogthead of ſugar was damaged. The da- 
mage the ſugars had ſuſtained made it neceſſary to ſell 
them immediately; and they were according y ſold: 
and the difference between the price which they 
brought, by reaſon of the damage, and that which they 
might then have been ſold for at | 
had been found, was as 20 J. 05,84. 
23 J. 7. 8 d. per hogſhead, for as da 
worth only 207. 0s. 8 d. per hogſheaee. 
| ig the damage, th 

defendant paid the money into court. ha _ 
After hearing the matter fully argued by the eouncil 
on both ſides, the court took time to give their opi- 


called the Frow Martha, at and from 57 ine! 717 to 


per hog ſhead is to 


— 


The only queſtion is, “ whether 
agreed) the jury have eſtimated 
* me C 
Te moment the 
ſatisfied that they di 


(all the facts being 


jury brought in their verdict I was 
d right, 


1 thought a good geal of 


could, by converſing with ſome. gentlemen of experi- 
ence in adjuſtments, The POW Yao now been very fully 
3 at be wg? ; _ £ Core. [ have though a * 
the more I have heard on the ſubject, the mor 

convinced that the 1 
the cireumſtances. 


Tue nature of the contra is, that the goods ſhall 


** come ſafe to the port of delivery; or if they do not, 


to indemnify the plaintiff to the 
prime evſt, or value in the policy. 
but leſſened 'in value, through dam 
the nature of an indemnity ſpeaks 


amount of the 
If they arrives 
es received at fea, 


dition, (felation being had to the prime coſt or val 
in the poljey) which he would bays ben in, if the 
goods had arrived free from damage; that is, by paying 
tueh proportion, or aliquot part of 
value in the Policy, as | 
quot part 
damage. 


* 


as agrees with the proportion or alj- 
n value occaſioned by the 


$78 


ered tö the plain- 


of this work, 


indigo; the 
the ſea-water got ins 


Hamburgh, if they 
aged, they were 


the damages by a 


- in totally diſregarding the 
particular circumſtances of this caſe ”_ I 3 = | 
other cauſe would be tried, | 


the point, and endeavoured to get what afſiſtance 1 


jury did right to pay no regard to 


* te emonſtrably, that 
it muſt be by putting the merchant in the Gs con- 


the prime ca or 
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The duty accrues, on the ſhip's arrival, and landing | | 
Nen at the port of. delivery 7 the inſured has then 2 | 
[4 


atisfaction. The adiufment never 
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After this caſe had been ſeveral times argued by the | DIF 0 | 
: council for the defendant, the court took time to adviſe | D dent. for the riſque dee run on ſuch part ofthe 
| voyage as was performe 
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Sake: Fil OR AER TT Joh as ormed- under the policy, vis. from 
Lord Mansfield now declared the refolution of the +408 10 Fim , e 1 ee 
oer a fo p ß p „ After hearing the arguments of the council on both 
The plaintiff has averred in his declaration, as the ba court ordered the poſtea to be delivered tothe 
aſis of his demand for a fetal loſs, that by the cap-[ Fre, rn 
«tare the ſhip became wholly loſt to him.“ I: T4 arg Manefelg. bes contrats are to be taken with 
Wirnout dwelling on principles or authorities, the Steak atitude. The ſtrict letter of the contract is not to 
be ſo much regarded as the object and intention of it. 


conſeguences of the preſent queſtion are deciſive. It is M e r 0 5 
im ble that any man Gould defire to abandon ina | c Equity imphes a condition, ** that the inſurer ſhall 
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Lane 1 en a 0 | 4 Ss. * 2 . g 
caſe circumſtanced like the preſent, but for one of two 4 2 eceive the price of running a riſque, if he runs 


reaſons; viz. either becauſe he has over-valued; or be- ne.. 
cauſe the market has fallen below the 3 price.. This is a contract without an 
The only reaſons which can make it the intereſt of the 
party to defire, are concluſive againſt allowing it. 
It is unjuſt to turn the fall of the market on the in- 
ſurer, * ae no Cone in it, 21g who could never 
ain by the riſe, And an over-valuation is contrary to | 72: n ; 
[oo general policy of the marine lau; contrary a fk pr inciple of actions for monies had and received to the 
ſpirit. of „at. 19 Geo. 2. a temptation to fraud; and a plaintiffs „ 5 I Oe WY het er 
ſource of great abuſe : therefore no man ſhould be 4 ſhail not enter on the /age; for it is found only, 
allowed to avail himſelf of having over valued, 8 bak that in ſimilar caſes it is uſual to return a Pare of the 
If the valuation be true, the plaintiff is indemnified | 11 mium, without aſcertaining what part. 
by being paid the charge he has been put to by the! f the riſque 18 not run, though It is by the negleft 
capture, If ” has oa ge, x” will be a gainer, if 3 ON party inſuring, yet the inſurer thall 
he is permitted to abandon; and he can only deſire it,, 44 n | | : 5 
becauſe he has over-valued. This Was avonred on the | , It has been objeted,”** that the voyage being begin, 
firſt argument, and that very reaſon is concluſive againſt | ;, and part of the riſque being already run, the premiun 
its being allowed. #2 ET TI cannot be apportioned.” . But I can ſee no force in 


| | EN 1. N nn OC 8 
The inſurer, by the marine law, ought never to pay 


| y conſideration, as to 
the voyage from Port/mouth to Hallifax; for he intend- 
ed to inſute that part of the voyage as well as the for- 
mer part of it; and has not. Contequently, the inſured 
received no conſideration for this proportion of his pre- 
mium. And then the preſent caſe is within the general 


— 
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n 
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this objection. This is not a contract ſo entire, that 
leſs on a contract of indemnity, than the value of the | ther e can be no apportionment. For there are two parts 
loſs : and the inſured ought never to gain mare. There- In this contract, and the premium may be divided into 
fore if it was neceſlary to reſort to that argument, the ens gee F relative, as It weites n 
tonſequente of the determination would alone be ſuffici- | ,, IL le Pz dice ſhews, ““ that it has been uſual, in 
ent on the preſent occafion, ' © Ry n ſuch like caſes, to return; a part of the premium, 
But on principles, this 2 8 jon could not be main- though the quantum be not aſcertained : and: indeed the 
tained as for a total loſs, if the queſtion was to be judg- quantum, mult, vary, as ciicumſtances vary: ſo that it 


ed by the ſtricteſt rules of common Taw; much leſs can never.can have been fixed with any preciſe exadtneſs; 
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it be ſupported for a total loſs, as the queſtion ought | nd 
| 2 d by —3 large principles of \the marine 1 5. | ; 
according to the fubſtantial intent of the. rac, | i OR, 
| — the real As of the caſe, n men 4 opinions, and concurted with the Chief 


Here, the event had fixed the loſs to be 55 verave | a1 08 0 anime 
only, before the action brought; before. the es 36 . delivered to the plaintiff.” 
abaudon;z and before the plaintiff had notice of any ae- | © 2 


1 


eident; conſequently before he could make an-elec- | + 
on. Therefore, under theſe circumſtances, * we 

are of opinion that he cannot recover for a total, but On a caſe reſe r 2 
for an average loſs only,” the quantity of which is | © ichaglhias term 1562, in an action on the 6% on a po- 


. 
. 


eſtimated by the Jury,” 
Rey F mu be laaden on board the Denham Captain Tryon, ** at and 
alt | | | n | | ” from 
| i | 
* "i 
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| intereſt on the ſhip. to à large value, vin. to the 


from Bengal to any ports or places whatſoever in the 
EAI Tra till her ſafe arrival. at London ;”” 18 


policy was under written by the defendant for 300 J. for | 


: 
: 
» 
: 


2 


amount of the ſum inſured. - | 
- The | ſhip, with the good 


© 4 


a premium of 10 Jo per cent.. „ „„ || laden, and being on board her, aſter her departu 
| "The plainuff declared for a total loſs. The, defen- from North Bergen, and before Her arrival at . 
dant pleaded: the. general iſue. The cauſe came on to || proceeding. on her voyage, was by the force of the 
be tried op the 1ſt. day of December 1762, and it appear || winds\ and ſtormy, weather wrecked ;\, and the ſaid 
ed an mei nidatg baby fe td £03 | aaf and merchandizes wholly loſt. e e 
That on the 3 iſt day of March 1760, the laid hs |. q;1t;qas expressly ſtated, **, that the ſhip and mer- 
with ber Apts Yoard Bar, wa Fry at 2 [A fo 95 andise, [nc or before the time ſhe was loſt, were 
Borough, and thereby all the goods and merchandizes || , not neutral property, as warranted by the ſaid po. 
belonging..to. Ws To were totally e en Be, 5 * ths, fond pe» 


This proof being given of the laintiff s e 


, . — 


opinion of the court, ** whether on this evidence the 

« pfaintiff was entitled to recover on biene PTY 
After hearing the arguments of the council on both 

ſides, the court. took time to.confider the matter. 


+ 


court as follows: 


37. viz. the 5th ſection, Which runs in thele words, 


6 on. bottomree, or at reſpondentia, on any ſhip or ſhips 


« or on the merchandias or effeftsJaden or to be lad 


«* condition of the bond; and the benefit of ſalvage ſhall 
te be allowed to the lender, his whe. or aſſigus, — 


© money ſo lent. And 0 borrower of money on bot- 
„more on any aſſurance : 

« tereſt on the ſhip or in e merchandizes or effect: 
laden on board of ſuch ſhip, exeluſtue of the ney 


* 


„ (ym or ſums he has borrowed as aforeſaid; 


i # 


C ful intereſt for the ſame; together wi 


„ money not laid out ſhall bear to the Whole money 
„ lent, notwithſtanding the {hip and merchandises be 
5 totally loſt.“ 4 N {> * 6372s W353 
This ſtatute to the purpoſe of #/urance conſiders the 
borrower as having a right to in/ar# only for the Jurplus 
value, over and above the money he has. borrowed on 
bottomree, or at reſpondentig. And the lender at reſpon+ 
dentia or on bottomtee, may, to many purpoſes, be ſaid 
to have(a'Rabo*: ²˙· A „ ON ns, 

We are all very well ſatisfied, ** that this ſtatute ne- 
« ver meant of intended to make any aue 


„ manner of inſurantes,”"-/ © 


mercharits, '** that' re pondentia and Bottom et muſt be 
<* mentioned and ſpecified in the policy of inſumnes But 
he declared at the fame time, that the court did at mean 


may be given in èvidence in other caſes than tnoſe 
< of reſpondentia and bottomree, if the cird Inces 0 


was nonſuited. Vide Bur. vil. „ 


Trinity, 3 Geo. 3. Woolmar and another v. Muilman. 


On a ſpecial caſe reſerved. at n;f prius bei 
ys for the opinion of the 2 4 n-4 
a policy of inſurance, brought for a total % goods, 
and merchandizes on board the ſhip Bona Fortuna, at, 
and from North Bergen to any port or place whatſo- 
ever, till her ſafe arrival at the, port of Londm. 
— The policy was under-Written thus, toarranted 
a neutral ſhip and property. 5 | 


The defendant having pleaded the general iſſue, and 


_ inſurance iſſue was. joined, and the cauſe was 
red, When it "was admitted, that the plaintiffs bad 


14 
19 l e 937 Vc! 
1 , I 


2 


the jury found a verdid for the Motif ſubje# to the 


Lord Mansfield now delivered the opinion of the 
| TV 


« belonging to any of his Majeſty's ſubjects, bound to 
C or from the E Indies, ſhall bedent only on the ſhip, 


„ tomryee, Of at 22 as aforeſaid, 'ſha | recover | 
| urance than the value of his in- 


« ſo borrowed: and in caſe it ſhalt appear that the 

value of his ſhare in the ſhip, br in the merchandize | 

4 or effects laden on board doth not amount to the ful 
wit 


The defendant under-wrote the policy for 130. | by 1 


paid into court the premium received by hin for the 


2 


N 


— 


4 
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The ground of ſupporting this inſuranee," if it could | .... 
have been ſupported, was a clauſe of fat. 19 Ges. 2. c.. 


Los. eo in OO ogg Dn 16 tO | 
| On an action on a policy of inſurance of a hip, the 
that all and every ſum and ſums of money to be lent 


„ hoard of ſuch ſhip ; and: ſhall be ſo expreſſed in the 


« ome ſhall have a right to make aſſurance on the | th 


1 


cy. Kinn einne NI TE NP [1 5 = 
4 he queſtion therefore was, Whether the plain- 
'- tiffs can, under the circumſtances of this caſe re- 
N Se Vacate eee 

Lord Mansfield. This is no contract; for the man 
inſured a neutral property, and this is not a neutral pro- 


1 : 


| * eines judgment muſt go for tue defendant. 


ar. vol. 3. p. 1419. Eo 
_— of 3 ; 7 a At; Fa das $4 


A 


plaintiff in his declaration had a count for a general in- 


the premium, which was 10 l. 


* * 


| In this cauſe no money was brought into court, tho! 


4 rower {hall be reſponſible to the lender for fo much | 
of the money borrowed, as he has not laid gut on 
< the ſhip or merchandizes laden gun With law< | 

th che a//urances, 
& and all other charges thereon, in the proportion the 


” . N 


* 


dulent, the premium ſhòuld be returned to the plain- 
4% tiff the injured, or retained. by | 15 
After hearing the arguments of the council on both 
fides on this matter, which came on, on a rule to 


found for the plaintiff be vacated, and that a verdict be 


entered forthe defendant. | 5 
Lord Mansfield ſaid, be looked on the offer made by 


to determine generally, that: noYpecral intereftan Foods |} „ oi „ 
2 Js 0.0% eff 4 5 f a" Baſter, 4 Geo. 3. Hodſon v. R b, don. l | 
d : 5 n 


<< the caſe ſhall admit of it.“ Therefore che plaintiff ua 


II. the complainant's bill in eguity to be the ſame thing 44 
It is eſtabliſhed now, as the law and practice of + if he n ad | + Shaw ng 
_ this caule, and therefore the rule was made ablolute. 


the money had been actually. brought into court in 


$9.0 


Vide" Bur, vol. 3. p. 1361, © 


| © to be bound ** r one of many cauſes 
n 


% on che ſame 


court thinks ought to fland as à final determination of 
* Inj*tbe" preſent caſe à material circumſtance was 


eonesaled from the inſurer, by the injured; the 
2 F- 1 N A 1 "+ Lacy 1 2 ce” 
fore 'the whole contract was void] and * ought 


* 


[ 
4 
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he 2 "tri in 
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$ and merchandizes ſo 


ſhew cauſe, the ir abſolute, that the verdict 
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| ſores her arrival at Rotterdam, 4 on the 2 


Jranded, and in all cafes where there is a 


ef 


inet 1 bat ordefed, that e be 


| rr kc the gry Vide Bur. vol. 3. Pe Ware. | 


eh 4 Ge. 3 Wilt and l Te Shithe 


Rs ti I $544 


On an action on che coſe brought on a policy rler, 
for the recovery of 56 7 195. 8 d. ee, being te 
damage received by a Roe > of  whea 

Brſtawen, inſurr at and from Lahcafter 


2 9 


which * was valded by agreemen vat * 30 5. er 
S 4 


uartere ol was in the ordinary form. 
8 was e uingas per cent. an 0 55 caſe of loſs, . 


the n to abate 20 ry and the 


randeds 
The policy woes thus Aver fiel ens 
. V. B. Corn and fiſh are 1 ve Peer 
* average, unleſs general, of the e. 
oY „ ug tobacco, hemp flax, aides. 5 ad ſkins 
FR © e Warranted, free . 7 averagr, unden 5 J. per 
cent. and all other. 2 free from avera 
| « — 3 + "per cent. wrileſs Sera, or the , 1 * 
„ Arandeds”? 
© Warfunted well in port the roth of We 1605 
The defendant 12 this polity” for 1 
the zoth of February, 1760. | 
be ſhip after her departure from we $f 
of Fe 
ruary, 1760, met with a violent „ and was obliged 
to cut away and leave her cable and aer, for the ſaſe- 
ty of the faid hip and cargo, and run into Liverpool to 
refit ; and the expence thereof amounted to 38 % i 15 6. 
an cent. 18 
The defendant pleaded the reneral iu to this len, 
and the cauſe was tried at Guildhall, on the 15th of 
February, 1764, before Lord Manila, when the 
plainti 5 eaſe was reduced to this ling) e queſtion, , 
Whether on the true con jon and N. 
ing of the words. free fro: punt e, unleſs ge- 
1 hah or the ſhip be Ws The plaintiffs can, 


Under the citcumſtances of this cle, recover i in 


this action for the damage of 56 J. 19 f. 8 d. per 
cent. (the expence of re- fitting amount ng to * 
15 6. per cent. not being diſputed.) 
After hearing the arguments of the council on both 
8 on this matter, and taking time to conſider th 


fame: 1 


Lord Mansfield, now delivered £ the Judgment of the | 


court to the effect following: 


Policies of inſurance according, to their preſent form, 
are very irregular and coufuſed ; an ambighity ariſes i in 
them from their uſing words in different lenſes ; par- 
ticularly | in the ufe of this word average. 

It is uſed to fignify'a' tontribution to à gene 
and it is alſo uſ d to ſignify a particular le 

Whether it be confidered in one, or ather. of cheſe 


f 


ſenſes, it-will not ſerve the plaintiffs in the preſent 


caſe: for, if it here ſignifies tontributzon, the inſurer is 
to be free from contributing, unleſs Where th 
tribution is general. If it ſignifies loſs, then 


Biete Aly 


it is warranted free from all particular loſſes. The in- 
being | 


furer is liable to all loſſes atiſing from the [hip 
ttiergl | 
average; but all other partial loſles oe excluded. by oc 
expreſs terms of the Þolicy. 

The words, free from, averaze, tt gi general, 507 
can never mean to leave che Inſurers liable to 901 125 
ticular average. b 

It is clear, that the plain HJ ought abt to gcc 


and that the judgment ought ta be for the. 0 5 8 


vhich the court ordered N 7. 


'B 7. e n WY 126 {ct 150 K 
FTrnih, 4 "FM 3. | Reed v. . Cole, No bs 
: I an 00h on the 79 8 
agreement, con b OCl ty or the 
far ance'of each other Hips: 25 5 5 they ee. 
when and ſo often as any of the ſhips. wherein any; of | 
the meinbers prop TY gud. be lo 6 \reſt ſhould 
rn pd lols 1 Nef, — 5 Nas obliged | 
o prove à proper d if he would 
ceaſe to be 4 en Wage to we — 


«+533 


t on d oe * 


trers to be a 


free from average under 30. * ant. wr s or | 
| theiftip ſhall be 


1. on 


Wh | 


* 


* 


* ty ws a4 
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«| 
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un- 


2 
* 
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1 
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' 


: 


the ſhips ſtay for one year,” 


2 


ks that 
in England on te day'of 2 


Sen 


notice. The pitt e ued war he bag itte reqvilte - 
Reben! the ſhip, and became a member; and that 
the as foft, * The deſendant pleated,” that the 
pen had parted with his intereſt” in the ſhip befote 
the Toſs happened. To this plea the plaintiff replied, 
that by articles, of agreement entered into with th 
purchaſer of the (ſhip; the plaintiff had agreed to pay 
on * if a %. bappened 9 three months 20g or 
e was intereſted during the voy 2 q this x 
7 1* defendant demurred, and plaintiff joined 
in 1 JJ EAA 
2 heating the arguments of the council on both | 
ki e 12955 gave Jodginent for the plaintiff. - 
he court were of opinion that as he' remained con- 
HI 1 the loſs of the others at the very time when 
this! ppened, it was but juſt and equitable, and 
within the words and meaning of the agreement, that 
they ſhould ebntribute to his. He il) had an intereſt 


in the ſafety of the ſhip 3 he had nor parted with all bis 


more in it, but contgors . AS a 0 lofs.” 
Per curi t gment be entere up, or the 
Friars Ti Bur, vole 3. P. W313" wb f 


7 n 5 Geog. ha, v. Beni. Ham v. 
Rucker, 3 

| a ＋ he 3 — 6 the court was, 60 whether 3 

, d be new trials in theſe two particular actions 

on a policy , which had been tried Per | 

at Guildhall;, and a verdict found for 


Lord Man 1 7 
| bo plainti ih Mr. Jaa s caſe z and for the deſen- 


dant, in Mr. R ucker's caſe. 
The. council. for the under»writers inſiſted, hat th the 
policies were void, becauſe at the time of under-writi 
they we 15 e % told of the new. agreement to 
% tain the ip in India for a year longer than the en- 
* larged * rovided fot by the charter. party, which 
60 „ 8 Lith day of February 1764.“ N 
The rea _—_ which go erned the court on granting 
or refuſing new trials, | : that the under-writers are 
Pw and preſumed to know the courſe of the Ea India 
trade, he terms of the charter- party, and the deſtina- 
tion of the Iudia ſhips, (which are under the direction 
of the Company, and not of their owners.) That the 
. is à printed ped of a very long; ſtanding, 
That, des the liberty thereby given, “to prolong 
1 is very common, by a 
new agreement to detain her à year longer; (for no ſhip 
comes home in ballaſt ;) and the longer a ſhip is kept, 
the more beneficial it is to the owners. That the 
words of the policy are adapted, to this uſage ; being with- 
out Fete ion of time or place; and without any refe· 
rence to t the &rft 1 particularly. mentioned in the 
charter- party. T be terms, of the policy preciſely. deſeride 
the niſqus in its utmoſt latitude; and neceſſarily extend 
to 1 e of ſtay, and every country voy- 
age. . the defendants might have learned 
« boy India + all that was to be known. 
At. che. time of under-writing,. there was no men- 
mad. J 45. aſked, ** when the ſhip. was 
2 
e Atrived 


ben dhe ſailed... 2 7 25 52 Wben 
« Indig, wheth was continued-@ 
2 a 2 — 2 provifa 15 the ptinted 72 b 
Nan en en cantinuance in the Hof Indits 
10 theſe fa Ss); 16 bs lug 
depend 700455 matters o e ae to be diſcloſed, the 


I. was void, to th 


The 2 e 155 a flies 
e ei — e given was, ve rong, dt er ſtay 
*© ing % 22 5 oils 6 not 1 varied 


, ip. Tit the” FR PST OP the 
prolongation of 782 20 Ban a Was kn Fre mum, ar | 
be. off, after they 


None of the an e 
account of the new agr BY ro- 
long ber ſtay for a Fear longer,“ e e 1 
1 6 gate no- 
2 to themſelves before the eee * the 
old, Which came the Obey follov 
— that if there had been any fr in, 1 che objec 
tion, It would have been 51 © IC aa ſoence 
of ithe.. "rivers, bee y apprized 
of the whole. - 
A ter 1 
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1 * 
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% * ” 
; | "ker * 6 
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ron [ 379 


Aer ne been oled bye nolibing to be köpt A whict be 1 to 
the cgugeil berg des for and againſt granting —4 them or to his brother. His ſubſeqquent conduct, down 
trials in theſe cauſes, the court time to conſider | to the 8throf February, 1 y, 1709, thewed that he thought 
the matter, the danger ve — — ufo 
Lord Mansfield now delivered the unanimous opinion I the defendant's odjeffrons were to prevail in the 
of the court as follows? 2 5 1 ae e 22 of caſe, the rule would be turned into an ru 
t e ug. new al int 
Ko « He jag 922 Py 2 t nor in that of Salvador v. Hop-| | The under. writer, here, knowing the Governor to 
© bins . de acquiinted with the ſtate of the place; knowing 
"The court hap pr abs wi e of. the Ea India Cam- that he" apprehended danger, and muſt have ſome 
pany's s trade, and 170 ell f the ir 89 es, to be i in fact "ground: for his apprehenſion; being —5 nothing of 
ſo notorious, and f. ow 0 0 Kr to the inſurers either; ſighed this poliey, without aſk aſe . 
and, * Tn red,. 1; that. they muſt yg ſupp Sed 17105 If the objection, That he was not * is ſuſt- 
| rjzed an ſuf ciently 3 — of It's, 2405 . - cient to Weate it; he todk the premium, knowing the 
| ation of this policy is 45 be 17 7 rom the wor wor! | *pdlicyto* be void; in order to gain, if the alternative 
the 751 reer- of ; (ich 177 efer f 5 u ſage). 450 the turned out on way; and to make no ſatisfufion,' if it 
in k 


Fi m— 


8 


aner 45 if it was | turned out the other he” drew the Governor into a 


't 
wary of 19 7 5 15 6 7 . 15 7 Jai confidence, that if the worſt: ſhould happen, he 
| Ae 17 1 this mann xractetminig the qual. Bad provided anf, total ruin; knowing, at the ſame 


tion 1105 convenient fo 1925 egos e whoever | time, 4 that the indemnit Which the Governor 
ſhall hereafter f inſure on Sp 455 India fs b will know | | ** truſted was void. If h thought that omiſſion an 
that be inſures | 10 con 99 7 74 and may take proper en at uhr time, he oughe not to have ſigned the 
precaution againſt; chem, I he th binks proper; and thete- N With. a 4 5 reſerve in bis on mind to make it 
7 05 they made a ruſe for no ew trial in Salva der v. vol if -he'drſpenſed with the information, and did not 
Hopkins, and a rule for a W in  } v. * | think this ſilenoe an rr, he "CENT take it 


Fe \ up net, after the event. 
Vide ON vole 3 Wee grants nook e l che whole tc of he ſe ant onthe fulleſt de- 
I liberation, we are clear, that the ver is well 
Tse, 6 ce. 4 cou. v. e, = i N and there ought not t be a new trial; con- 


ſequently, that the rule for that purpoſe ought to be 
On: an \ Bis W on a 10 of infurants Ar ba 14a 48208 z which was =O wed ig. Vid 
year, viz. from the töth of 0 tr, 1759, to" the | Bur. . 3. 5 Ph. 
16th of Ohober, 1760, underwritten” dy Me. Charles. N. 
Boehm, of intereſt; or no intereſt, der benefit of 90 , de e e eee 
ſatvage.: for the benefit of Governor /// òͤ0 h Ü ˙w uMtfw T! 
againſt the loſs of Fort Marſborongh, in the e e.. 
Sumatra, in the En/t Indies, by its being taken by a | ©. WY „„ 18 
foreign enemy. The event happened, the . War HCY v4 Ws a WHALE. . | 
taken by Count D'Efaigne within the year, | | 
This cauſe was tried before Lord Man: 3 
Guildbalty"and 2 verdict was found for the pl 
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a ſpecial jurꝭ of merchants. 3 | 

n 8 igth of April laſt, 1. defendant 8 fonncil | be, a | 
moved for a new trial on this obje/7ion * * | | 6 a & . 
> * Thar the circumſtances were not-ſuflicienty « dif- | Airs 7. 11 "Reeve v . Len · Error, 
gloſed : A ! of 1 505 a uit Ferrer brought on a' judgment in theC. 


On this motion the defendaiſt dbtvined"1 a rule to B. in gef#ment for lands in Miliſſum in the county of | 


ſhew cauſe, and copies of the letters and depoſition ns | Wis ay which there was a ſpecial verdi& found - 
were ordered to be left with Lord Mansfield. | to this effect, viz. that John Long, Eſq; was ſeiſed of 
After hearing the arguments of the council on both || the lands, &c.in fees Who by nis ; laſt will, dated the 
ſides, and the evidence gten at the trial being ſtated | 20th da of July N did deviſe the ſame to his ne- 
to the court, they diſcharged the rule. | phew (the: eldeſt ſon of his brother Richard 
Lord Mansfie!d delivered the. reſolution of the court | Lon 2) for life, and after bis deceaſe to the firſt fon of 
accordingly, as follows : | the body of ſuch firſt ſon lawfully iſſuing, and for de- 
This 18 4 motion for a hew Gat. The defendant | fault of ſuch iſſue, to the ſecond, third, fourth, and 
contends, ** That ſome circumſtances in the know- | fifth, &c.. and every other ſon of the body of the ſaid 
7 ledge of Governor Carter, not having been mention- Henry Lon — — to be begotten, ſucceflively one 
hs ed at the ti 77 the policy was undetytote, amounts | after anot and co the heirs male of their reſpective | = 
= a 8 alment, which ought, i in law, to wait the bodies; Ann r default of f titiflue,, to Richard Lon | 
for life; and after his deceaſe to his firſt, ſecond, aa. 
Ko" Math 1 ili: a That the not en third, &c, and Lr ſon, as ; above 3 with divers | 
<« theſe p 1 85 does not amount to a concealment, | * a 
obn Long 


6: which! t in Jaw; to avoid the, 285 either as | | > and. Hwy entered, who had iſue 
15 e l 5 4 daughter, died; about Lady: Day 1687 „ died, leaving 


; gt 45, Varying the c | Cora 1 
4255 iter 105 61 e inſurd vas for the his wife enceinte with da fon; who was born about ſox 
7 EW the Governor mu N Saen months after the death of his father. But on the death 
ug of t the place ʒ he knew 4 'he Coverage of Henry without 'iffue male; \Rithard' Long being the 
iſeloſe, it; conſiſtent wich his duty next in remainder entered, Ic. aud afterwards the 
knew Ne de by inſuring, apprehen at | poſibumous ſbn by hie guardian entered on him, and 
leaſt the its bility of an . with this know thereon: Richard: brought this gfelſment, and bad judg- 
ien aſking a queſtion, 12 2 2 0 * ment in the C. B. of whict judgment error: was 
By ſo doing, be t the know ledge the "ap of brought here, It was infiſted that Henr 3 the ee ee 5 
* en bine, it was a matter ag to Weich he ſon, is heir at Jams and i. tÞ with ha 
Wl; be infa ms various 271 it was, not A matter he would have inherite z * 3 22 intention of 
win the priyace knowlege of the Governor e. Ide teſtator muſt be very clear in the will; itſelf to diſ- 
But no io rely. og. that, 4. utmoſt which ean 14 inherit this 150 otherwiſe he mul not be defeated of 
contende $, that the under: writer truſted to the. fort the eſtate. | 
being in he condition i 1 which 8 W's: — , * 7 5 4 er. 
manner, ay. jt is taken or grant that a ip inſure r throughout <A ue oh of t * it is plainly 
is e- PF: be col iche = He TO his land ſhould:go. and 
here is n 5 on the Governor, as to an be continued in the Heirs male of his famil | ſutcefſively. 
warnte of Fa ke fan eq N which | Ibis muſt therefore be an executory deviſe, and not a 
vioupht his e Vit $0 do the com "Lined » cont] ent remainder ; and the rather, becauſe it is in the 
ety thing v of ſpeed ** de caſe of a will, by — eſtates paſs otherwiſe than by 
| conveyances 
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under the head Hundred: 


Bee this caſe fully ſtated in page 103 
4 tots 3 . 205 th 


under the head Compoſit 
a aged eee date:; | 5 
5 
. 


a 2 


Join 


| 580 


conveyances at the common leto; and the lay will not 
„ - 1uffer this to be conſtrued a contingent remainder z he- 


cauſe tet would be to diſinherit an beit on à nicety, 
againſt the plain intention of the teſtator. 


4 
z 


may be cited, viz. If the father having three ſons; de- 
viſes his land to his eldeſt ſon in tail, remainder to his 
- ſecond ſon in like manner, remaindes to his third ſon | 
in fee, and the eldeſt ſon happens to dis in the liſe- 
time of his father, leaving iſſue, it has been held, that 
ſuch iſſue ſhall inherit without a new publication! of the 
will, becauſe it was not the intention of the father to 
.Giſi herit him. % "AW #1 A607 12 410155 ir 544 7 | 
a If therefore this is a. ſpringing remainder, then the free- 
hold ſhall veſt in Richard till the ſon of Henry was 
born, then it ſhall veſt in him; and te prove it to be a 
ſpringing remainder, or executory deuiſe, the caſe of Pell 
Ve Brown was cite. „ 2608 e 1 
On the other ſide it was argued, that this is a con- 
tingent remainder, for if it ſhould be an executory deviſe, 
then a perpetuity would be introduced, becauſe if it is 
executory in one, it may be ſo in all the deviſes ; and 
therefore it would be againſt the known principles: of 
law to make it an executory deuiſe, eſpecially in this caſe, 
where the teſtator way not ſute that Henry Long would | 
have a ſon ; ſo that it is a plain contingency, which 
not happening in time, nothing remains in him to 
meke it enter x. 26 i „ gay ac rat | 
There are two things to- make a deviſe euscutory, via. 
i muſt be limited on an eftate in fee- ſimple, and it 
eught to be limited on a condition, both which are 
wanting in this caſe; neither can an remainder be - 
ecutory where there is a particular eſtate to ſupport it. 
Accordingly the judgment in the C. B. was affirmed, 
but in Michaelmas term following it was reverſed in 


the Houſe of Peers. Vide Mad. Rep. val. I. p. 282. 


FPhat intentions govern in wills many authorities, | 


' Eafter, 6 W. & M. The King and Queen v. Tucker 


Per curiam. Indictments cannot be made good by 
| | -- 4 


Hilary, 7 V. 3. Fletcher v. Ingram. 5 

Adjudged, That a cuſtom that 2 conſtable elected by 

the homage ſhall ſerve for à year, is good, and ſhall. 

be intended for the year next enſuing. #ide Raym. vol. 

Eaſter, 8 W. 3. The King v. Coope en. | 

| See this caſe fully ſtated in page 324 of this work, 
under the head Indie ment. 1 


Hilary, 9 V. 3. The King and Ohren v. The Bg 
1 ee ee 


j 


* 


5 . $654 Vf LS 1 
The queſtions before the court were, iſt. Whether 


the letters patent of King Cbarles the firſt paſſed the 

ad vowſon in diſpute to Sir William Thexton and his 
44:1 tiff declared againſt fix defendants, ſetti 

2dly. If the grant ſhewyn on the Oyer can be mtended | he loaded a g. ve ee 

1 | | they undertook the goods ſhould be carried ſafely; but 

Holt, Chief Juſtice, held, that though Queen Eli. that by their nei i e of the ſaid goods, they were 

zabeth might be ſeiſed in groſs at the time of the grant damaged by freſh Water; on not guilty pleaded, it ap- 

peared at the trial, that there were more part · owners of 

| : tit di the ſhip than the /ix defendants ; and becauſe the part- 

pear that it was in groſs in the Queen at the time of the | gwners muſt be equally liable, the aim being on a 

contract: the court held, that the defendants 25 

take advantage of it in evidence; for where the plaintiff 

brings an action on the'tafe, he ought to declare accor- 


heir? 


to be the ſame grant with that which was pleaded ? 7 


to the Earl of Warwick, yet that it paſſed by letters 
patent of Charles 1. to Thexton: and that it did not ap- 


firſt grant. For all things on Oyer ſhall. be intended to 
make the grant good, if nothing to the contrary ap- 
pears. Vids Raym. vol. I, p. 929. 


Hilary, t Ann. Cooper v. The Hundred of Baſing flotte. © 

wary, I. Ate * Cooper ard Fram fray ut, it is a variunse, and if this had been pleaded in 
abatement with à traverſe abſque hoc, that he afſumed on 
himſelf only it had been ill, becauſe it is more than 
| the' general Mae. Vide Salk. vol. 3. p. 26. 


See this eaſe fully tated in page 318. of this work, 


| Eafter, 1 Ann. Feltham v. Cudworth, | 
ſ #24 CI La 3k 4: ö * * 1 " } 18 
of this work, 
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m z edlen on the d % the phaigti tetra," 
In an | ; the plaintiff declared. 
"the defendant' was payma r of 4 Eee 


- fendant was to continue the plaintiff his clerk only ſo 


' other ſervices 


was given for the plaintift. Vide Raym. val. 2. p. 1222, 


conſideration of a promiſe being to deliver up a bond, 


under the head Bai. 


L 0 4 ; F : 
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©  Adjudged, that where an ation is brought by part- 
ners, and the ſame ariſes on a treſpaſt and riot on a con” 


Ft 


Ses this caſe” fully ſtatee in page 10h of "this Wölk, 
under the head Abit u m 2205 a e 
9928 ö 7 1 


* 4 4 * x * 
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5 c 9 N and in confi- 
deration.of, Oc. .promiled the plaintiff, that he ſhould 
be his clerk, fo long as the defendant ſhould be paymaſ. 
ter; and avers, that he the plaintiff continued to ſerve 
him in his ſervice oo ard, till ſuch a time; and then 

the defendant di/mi/ſed Liu from his ſervice. After a 

 verdi for the plaintiff, it was moved in arreſt of judge 

ment, that the W not averred that the defen- 

dant continued paymaſter àt the time he turned the 
plaintiff our of his fervice, and conſequently the plain- 
tiff had not ſet out a good cauſe of 5 „ for the de- 

long as he the defendant continued paymaſter. 

But it was anſwered, and teſolved by the court, that 

it was averred in the declaration, that the defendant 
was once paymaſter ; and he ſhould be intended to conti- 

nue ſo, unleſs the contrary did appear; and that it 
was faid, that the defendant di/mifſed the plaintiff from 
his ſervice, which could not be, if the defendant was not 
paymaſter. But to that anſwer it was objected for the 
defendant, that it was from- his ſervice generally, and 
not from his aforeſaid ſervice, and ſo might be ſome 

Hlalt, Chief Juſtice, obſerved, that there was. no 
other ſervice mentioned, and it would be a foreign in- 

tendment to intend any other. Accordingly judgment 


; n Fad 4 Eofter; # * Smith v. 22 * RY 
In an action on the 205 it was adjudged, that the 
wherein F. S. a third perſon, is bound, mult be tot 
to be to the obligor. Jide Raym, wal. 2. p. 1126. 

© Trinity, 4 Anne Ball v. The Bail of Ruſſall,” 
See this caſe fully Rated in page 165 of this works 
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On an action on the caſe, in which the plain 


ereof they were owners, and that 


* the truth of his caſe; and if the jury find a con- 
act made by mote than the plaintiff had declared 


” 


* - 


en been wer Nun 


pleading it in abatement ;, and aver, chat they we 
Ming ar the time the ain was drought, which wi 


be held good. C74 Med. Rep. vol. 4. P. 156. 
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 Michaelmas, 6W. & a 75 The * v. The Giy of 
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3111 od 


their places of common council men in Che/ter. | 
Halt, Chief, Juſtice, held, that it r. an enen to 
coin nine men in one writ 0 f mandamus. e cannot 
rae a, u to N t it is a ſeveral | 
re | 
Ne in common cannot j join in one aftion th ugh 0 
they come in by one feoffment; the amotion of the 
one, is not the amotion of the other; and it may be for 
ſevetal faults; or for forfeiture, the other for ſome 5 „ 
reaſon, Therefore I think 15 writ e to. ” qu: | 
Vide Mod. * W. 10. Va 5 * OY | 


8 118 111 3% N > 5 Tren 


m, . „ | Deſſre: Moog 


11 ak 1850 on 4the caſe, the plaindiff eee A0 
the defendant as a common Carrier, a and one count was in 
in affum /it, and the other was in rover; this was adjudg- | 
ed ill after a verdict, for the one ſounds i in contract, and 
the other in tort: - the 
ported. 

" Hole Chief Juſtice, held, chit't tenants in come inay 
either join or ſever, becauſe it goes to the realty, . there- 
fore if three tenants in common diftrain three beaſts, eac 
of them muſt a9 for one beaſt. Vid Salk. vol. 3 3. f. 
204. Kg vol. 1. 2 Wy” Mod. Rep. vol. 5. p. "NG 


KEY 7 N. z. Dali v. Jansen. v 


Sep this caſe folly ſtated in page 21 of, this work, , 
under the head Action. | 


A i — Lie 
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dame caſe is 1 Sid. 244 but ill re- 


hehe, 1 OE IR v. 7 ü. 8 4 


An action on an indebitatus afſumpſit was brought, for 
that the defendant 1 indebted to the plaintiff 28 ], 
3 promiſed to pay it, He. on on-affump/it 
eaded, the Verdict was for the plaintiff. It was moved 
n urreſt of judgment, that the plaintiff ought to have 
ſaid 10 the value of, Sc. it being Foreign coin. For the 
defendant, cannot, be indebted in foreign, com no 
more than in hogs, & c. 
man may be indebted in hogs, Sc. but in ſuch caſe 
the action gt he D he 1 in the detinet only, not 
in the gebot and 3 one judgment was 
arrified, N the lace brought this action for | 
money due 0 himſelf in his on Uebe. and alſo for 
another ſum on an Which * — for money due, to him ugh 
executor. to 7+ Ci ar Vide Ram. 
vol. 2 page, 84: 1 5630 11 12 Aer ads KH ew jeg 42 
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See in fully ſtated i in page 240 of this work, 
12 the he ad Baron eee ee D 201 | 
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the, n may: avail. himſelf of fuch, an omiffion, | 


On a TO biought to reſtore nine "IP to 


| ſued out à hill of Kaen en 


on the plainti 


| againſt both partners, and owut/aws them. 


| +ha proceeded to an outlaw? 


ö 
ut nat allowed, ; For a 
| 


_— OY 4 ohne The Queen v. Bains, © © 


full of ork, 
* 185 8 Lane * __ Th abi work 


Sn : Frog 4 * * > 
28 nin! 1 NE: 9 ; Aan Tot 


1 Ear, 7 Gr 20 " ; Raly, aa” A a Gi 24 


440 1000 „ eng, 

N The court. was moved „ that bur feveral dec! aratiohs 

in treſpſi ga inſt four different perfons' wight | be put 
into one, on an 4 it that tue „ if Any, Was | 

oom by all jointly. 

urls, pe wich foiled ts che ett uf 1 


xrlons but only where the declarations are be- 


re 5T Pt 


eg 

nor: of the other's'evidence in his Aion: againſt "i ei- 
| ps but bis, will, be to-Yeprive: \bitn( of” that, Lud 
| ra OM b e n 3800 ee 1-5 il 


| action wo 5 him for doi 
LIN 1 5 0 
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ſame. parties“ The pleintiff may have the || 2 
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SW... 1. 
Hilary, 8 Cu. Kult E. Biron, et „ | 


1 an action of treſbaſs and. falſe impriſonment 3 . 
tte, who both 122 E oe fe 2 a Jud meg 
againſt the 2 at the ſuit of Byron, which Was 
atterwards. 
ſet aſide, a * ad ſatisfationdim” was ' proſecuted 


| by the then pla ntiff, under hen he, and the other de- 


aſide by the court, but before it was 


fendant, who was 'the officer, juſtify the impriſon- 5 


ment. And on demurrer it was objected, that tho an 
erroneous judgment is a Ma e yet an Ni * 
one is not, for that is a ay ally: 8 e . 
plaintiff, or his attorney. he officer in- 
deed, if he. had Juſtified 1 Kate have made a 
better caſe than the plaintiff; 
him, he muſt take the ſame fate. 

Per curiam. It is a reaſonable Aerente i in the fi 
point, and like the caſe of avoiding Acts done 74 
adminiſtrator, where the admihiſtratign 1 is revoked an 
not revetſed; in the caſe of error it is no fault öf the 
PR but of the court, and therefore binds on 5 2 

"hut as to the other pi phie Eyre, Juſtice, hee 

105 he thought the court might 6n 15 pleadi on 
parate the officer, ſince it appears he Is TAME nl 
what he has done, » Adjourned. 


This term, it coming into th > 4 
coutt were of opinion, ee, (he pipe op; 57 that 
the officer had forfeited his nd by joining in the 
ſame plea with the defendant, who,was: pleintiff in the 
firft eauſe; and cited 1 Saund. 28. 2 Cro. 27. and gave 
bones for the. Plaines Za As val. 1 5. 0g. 

\ 8 Mah binn! 
| Hilary, 8 Ge. Edvards ne Carter, 41 al 3 8 52 


A F Oy off 1! $1 
be defendant und anther. were, partners-in the 


trade of a,brewer, and the plaintiff ſupplied them with 
malt, for Which they negleQzn 155 pay, the plaintiff 
ed Carter, ho 
fore a judgeiʒ 

gever be arreſted, where- 


without t e notice af the pro- 
ceedings on the bill of Middleſex, ta 2þbs out an original 


And now 
the court was moved, that the owt/guory, av tb Car ter, 


might be reverſed at the Ne s expence, becauſe "$4 
14 ne 
ſent in court. inst one that was pre- 


On the motion, 8 made a rule to ſhew HY 


at the return, ot the wilt in dail 
but the other, h could 
a 


and ſaid it was ſuch a contempt, that they ordered In at- 


We yr N 5 plaintiff 's council, on ſhew- 
ing cauſe, inſiſted, that the. other, elend tnot u 
pearing on the bill of Mid 15 * 70 ics” 2 
the Pian . proceed an it with any effect: and. a8 
to taking out * eee Doſs 8 Was Neceſ- 
ſary, becauſe it was à Joint 55 5 oy 

2h Ur turiame Though, you mw 1 not e an dhe 
bill of Middleſex, and though it was : prog ary to join 


the other, Who could not be arreſted with the defen- 


dant in the ſame original, yet. yo cold not go on to 


| an outlawory againſt him: you ſhould have ozzlawed one 


iginal, that Carter, to with. A. Bi his late 
partner, Amd on himſelf; but the proceeding here is 
altogether irregular, becauſe the party Was urt, 
and had done everꝝ thing in HOPS r. to pas che bl in- 
tiff in a fair way of recovering his gebe: hk he could not 
Appear, or file bail for, the. athet partner; becnuſe an 
it without: a 
y to be reverſ- 
laintiff to pay coſts, on the — 1 
Cds appea 8. to ee el. and n 
each Rete un . 75. . e ue 


oolys and then you might. ebe wi and declared on 
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Eafter, 11 Geo. | Maddox and Godfrey, v. Taylor, et al. 
' A een 1 , 


, 


The plaintiffs brought an action of zre/þaſs againſt || 
the defendants, and declared, for that whereas the de- 


broke and entered, and divers. goods and chattels,. the | 
property of him the ſaid W. M. and R. G. viz. one cow, 
and ſeveral other goods, particularly mentioned in the | 
declaration, then and there took and carried away, &. 
On got guilty pleaded, the 2 found à verdict for the 
pPlwaintiffs againſt all the defendants, and gave them 201. | 
- 9s. damages, beſides coſts. A motion was made in 
arreſt of judgment, that the #200. laintiff's had ein- 
ed in an action of 1775 for breaking and entering 
the cloſe, houſe, and 1 ; Ws | 
R. G had no title; and by conſequence, if judgment 
| ſhould be given for the plaintiffs, G. would recover da- 
mages for breaking the houſe, Fc. to which he has no 
right, and had ſuſtained no damage by the breaking 
and entering thereof. Of which opinion, Pratt, Chief 
Juſtice, and the other judges, ſeemed to be, and there- 
fore a rule was made to ſtay judgment, till it was moved | 
by the plaintiffs. And it being moved&again, the court 
were of their former opinion, therefore the judgment 
was arreſted abſolutely. Vide Raym. vol. 2. P. 1381. 
| ; . E | 
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In an action of treſduſs againſt two defendants, one 


Ne Oe Rana 


ed a diſireſ for rent, and a licence from the plaintiff to 
ſel] G 80 on which iſſue was joined, and a verdict 
for the Jefen WW 5 N | 
The court was moved to ſtay the judgment againſt 
the other defendants, fince on the whole record it ap- 
pears, that the plaintiff had no cauſe of action. 1 12. 
125. J. Salt. 23. Cro. Fat. 134. 1 Lev. 36. 

Per curiam. Jud ent muſt be arreſted as to both, 
Vide Stra. vol, I. p. 010 | gd 
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Trinity, 4 Gee. 2. The King v. Clendon. 
See this caſe fully ſtated in page 541 of this work, 
under the head Tndieiments 8 SA 


Trinity, 5 Ges. 2. Lowfield v. Bancrift, ct af. 


In an action for a malicious proſecution, the jury 
would have found 800 J. damages againſt one defen- 
.dant, and 100 J. againſt each of the others. But Ray- 
mond, Chief Juſtice, held, that it could not be done; 
ſo the jury gave a general verdict for 1100}. . Vide Stra. 
Vol. 2. p. P "Pa It 


Michaelmas, 5 Geo. 2, The King v. Philips, et al. 


* * 


See this caſe fully Rated in age 542 of this work | 
Eier 


Alicharlnar, 14 Gre. 2. Vernon, ot el, v. Jer. 


Ten plaintiffs bring covenant on articles of partner- 
ſhip; and on Oyer it appeared, there were two others 
named in the deed, which at the cloſe of it run in the 

- uſual-form, In witneſs iubereg all the parties have ſet their 

. hands and ſeals, &c. Thereon the defendant demurred, 

and on argument infiſted, that the Oyer is part of the 

declaration; and it is as bad as if the plaintiff had 
/ ſhewn that the covenant was with tts others; and 

5 cos ot be Shy mo ſeveral actions Carth. 301. 

Lutw. 80. 5 Co. 18. Luttu. 154. Allen. 41. 1 Ven. 

34. 1 Lev. 74. 2 Noll. Abr. 22. e 1% % 
Per curiam. If the other to did not ſeal the deed 

the plaintiffs might have helped it by avetment: but 


— 
2 


here on the Oyer we mult take it, that they did ſeal. | rence between pleas of performance, and pleas of e: 
- » 5 ; : WP : \ vb : A d of ex · * 
3 wes Arg el he e cuſe, in wavy. reſpodts but the duelle here is, 
tees, they might jein in the action, though they did | whether you can make time whick\is' immat rial 
92 not leal: this the defentant-may take advantage of on part of the iu Mu e Ny” 8 0. 
2 POP 5 .Þ f 16 | wt PT OO It 
| | 


d | 
fendants on the [24th day of 8 Geo. at Ig ſham in 
2 . f ee M. | . 


ru, to which one of them, viz. | 


ſuffered judgment to go by default, and the other plead- |}. 
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ojer ee rene 47: and therefore ae 
Auſt be for the defendant. ae Stra. vol. 2. p. 1146. 
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In an action of debt for rent; the defendant pleaded, 
that the plaintiff had nothing in the tenements : the 
plaintiff replied, that he was poſſeſſed of the tene- 
ments by virtue of a leaſe for forty years, made to him 


by Lord Wotton who had power to demiſe the fame; 
and on a demurrer to this replication, it was adjudged 


good, "without ſetting forth the title, for the words 


ad nothing in the tenements, is the iſſue, and the plain- 
tiff may reply, that he is ſufficiently interęſted in the tene- 
ments, viz. in fee or tail, Ic. and at the trial evidence 


*\ 


may be given of any other eſtate, becauſe the parti- 


cular eſtate alledged in the pleading is only form, 


where the iſſue is, that he had nothing in the tenements, 


Vide Salk. vol. 3. p. 211. 


In tjeftment brought for lands in the County. Palatine 


Durham ; on not guilty pleaded, the plaintiff had a 
verdict, and on a writ of error;brought, the error aſſign - 
ed was, that there was no iſues joined betwgen the par- 
ties, for the words on the country were left out. 

Per curiam. Here is an 3 and a negative, 
and that makes an z/ue ; it is true it had been better i 
mn * 57 be 2 — ws ng of them on- 
y makes the z u, informal, therefore judgment was 
affirmed. Vide Salt. vol. Jo p. 209. % p „ Y FT 


Michaelmas, 10 Ann. The Queen v. Sutton. 


Adjudged, that what is immaterial in the iſue need 
not be 1 A fe et a 
See this caſe fully ſtated in page 454 of this work, 


4114 


under the head Evidence. & 


Him, 11 Am. Merril v. Joffe.” Error. 
On a writ of error brought from the court of C. B. 


| Where the action was debt on a bond conditioned for 


payment of money on the 25th of March. The de- 


fendant pleaded payment on the _ on this, :/ue was 


Joined, and a verdict given for the 


nd judge» 
ment accordingly.  * 4 ag; | 


laintiff, a 
If the verdi& had been found for the defendant, and 


judgment given accordingly, all had been right; for 
I 


payment on the 2oth, is payment on the ziſf, and ſo 
on; but now the verdi& is found for plaintiff, the 


| ifuc is immaterial ; for non-payment on the 20th, can 


be no evidence. of . non-payment: on the 25th, for it. 
might be paid in the mean time. 2 Cre. 434. Cro, E. 828, 
Parker, Chief Juſtice, held, that it was hard that 


the defendant ſhould take advantage of his own im- 


ment was reverſed. Vide Mad. Rep. 


* 


* 17 
" 14 
* % » 2 N 7 5 1 a p 
5 3 8 : 1 * —_— : ee: 
Zafer, 12 Anni The Oben v. Blapdons © 
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Per curiam. The very reaſon of joining ie is, that 
the party may come prepared to defend. one /ingle point. 


material pleading; but we cannot ay it; ſo judg: 


In caſe of barratry the law is otherwiſe; but there it 


muſt be told what point will be gone on. 


See this caſe fully ſtated in page 556 of this: work, 


under the head Information. 
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Parker, Chief Juſtice. There is, no dou t a diffe · 


* af 9 4 ; 
FORE ; / 
. . 4 1 > ; * 42 
Judgment and Exttution 
4 * ö N - 4 4 


It ſeems to be a general rule of reaſon as, well as 
law, that cifcumftances ought never to be put in iſſue, 
any further than they touch the matter in queſtion 3 
and whatever mY does otherwiſe, is immaterial. 
See this. caſe ed | 

under the head Bail in Error. 


„ 


A ſcire facias was brought to repeal the grant of a 


market to the defendant, ſuggeſting that it was to the 
prejudice of the Duke of Rutland, who, had a market 
wit ow ee „ 
On trial, it was found og the King, on the iſſue 
whether the grant was to the 

and on motion in arreſt of judgment, it was held 
to be a good ue, though the grant and not the uſer 
was found to be prejudicial. © Pide Strange, vol. 1 


See this caſe fully ſtated in page 68 of this work, 
Michaelmas, 13 Grove Crackat v. Jones. | 


under the head 


' Michaelmas, 10 Geo. 2. Street v. Hopkinſon,” Error. ard : Mansfield being abſent, three judges over- 
See this caſe fully ſtated in page 423 of this work, ruled this motion, and ordered the rule to'ſhew cauſe 


under the head Error, 


An action of aſſault was brought againſt three de- 


fendants, two of them came in and confeſſed the ac-. | 
tion, and the other pleaded in this manner: and the. | 


ſaid defendant F. F. comes and defends the force, Se. 


and ſays, that the ſaid J. F. and H. (ene of the 


other ttus defendants) is not guilty of the aſault, on 


which Yee was joined; and the jury found, that the 


faid J. F. was guilty of the aſſault in mannet and form, 
as the plaintiff had declared; and aſſeſſed damages. 
It was moved in arreſt of judgment, that this 


was an immaterial z/ue, and on ſuch an iſue the jury 
cannot aſſeſs damages. 1 Call. 3. 
naterial, but an 


Lord Hardwicke. This is not an immate 

informal ze, and as this, verdict has been found, it is 
well enough ; it is good either by rejecting the words: 
which ſhould not have been in the plea, or by not re- 


jecting them; for en to the rules for rejecting | 
words, theſe may be rejected, as being repugnant to the | 


other part of the record which went before, and to the 
verdict which follows them; and therefore as not ap- 
plicable to the. perſon; that pleads, nor to the derb 
which is in the ſingular number; but without reject- 


ing them, the verdi& here being found for /the plain- | 
tiff, E it 


t, it will be well, if this be only bad Engliſb, 
will be helped as bad Latin would have been. 


Where ſeveral deſendants plead not guily, they ſay | 
0 


in general, they are not guilty, and they do not ſay, 
that they nor each of them are not, nor is guilty ; and 
yet that general expreſſion refers to each of them ſe- 


verally, and is therefore of the ſame import as ſuch a | 


articular plea would be; and if this plaa had been fo 
ral and particular, that would be a ka for 


the defendant ; becauſe it is a denial for himſelf, tho 


the reſt of the plea. as. to the other. had been furpiu- 


Jage : this iſſue.muſt therefore be taken i the tae 5 
u 


manner. But however, the verdict being found for 


the plaintiff, makes it a good iſſue, though. it might. | 
have been an immaterial % i found for the defen- | 
dant ; as where a defendant pleads ' payment be- f 


fore the day, if the verdict is for the defendant, the 


i/ue will be good; but if the verdi& is for the plain- | 


tiff, the 5/ve. is then immaterial; becauſe there then 
appears. no breach, r if found. for the  defen- 


had been, that all che defendants were not guilty, then 


Te 2 „ 0 . | 
; * 5 


fully ſtated in page 182 of this work, 


I the verdict may fix the fa 
as to ſettle the diſpute. The moſt that can be ſaid in 


| 
A though there might be a'ple# which wou 
| 
| 
this caſe i, that the. plaintiff has joined iſue informer- 


prejudice of the Nuke; 
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is not levied,” that the wr 


dant, it is a, diſcharge, add therefore good ; "and ſo 


F 


* 
” 
: 2 
5 3 


| the offiie would have been immatyrial ; but as it is, it 


| is well enough. | e eee ee f A | 
er, Juſtice.” An immaterial ue is, when an 
| fue is joined on a fact which does not tend to the 
etermination of the diſpute between the F bue 

d be bad on 


— 


demurrer for that 88 if i/ue is taken on it, 


ly. There 


g 5270 Michaelmas, 6 Guo. 3. Harv wey v. Prale. Mg 
On a motion in arreſt of j 


3 


tions taken by the defendant's council was, the man- 
ner of the plaintiff's joinin et BEL | 


- 2 


repetition of the ſame name, vis. that of the defen - 
dant, inſtead of ſaying, And the aforefaid- (the 


| joined i ue with himſelf. 19 ; 7 V+ 
Lord Mansfield recommended it to the defendant's 


council to drop this ohen to the want of joinin 


Me, and to rely on his other obje#ions in arreſt 


| judgment, but at another day the defendant cauſed 
See this cale fully ſtated; in page 69 of this work, | 
e wy Hou: = PI 69 of this wor * 


this matter to be moved again, obſerving, that this 


1117, Heath v. Walker to prove it fatal. 


| (why the ar mr IAC not be” arreſted) to be 


Pee this ſubject further conſidered under the heads 


* 
7% . 
" "RY EY ASA at 4. 4 
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8 18 3 „„ n 3 * 
; 8 Eafter, 1 W. & M. Oviat v. Vyner. 


| Adjudged, that on a feri faciaz where all the money 
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Tunis 
moved that ſince re/titution was awarded to the defen- 


dant, that the money for which they were actually ſold, 


* 
7 


for one of the parties, ſo 


| ore the rule for ſtaying the proceedings was 
iſcharged · Vide Caſes Temps Lord Hardwicke, p. 341. 


udement, one of the objec= 95 
N s 7 Hh 3 
And the aforeſaid A. Het which was a 


% plaintiff ) likewiſe ;'” ſo that in effect 5 the party has 


was the plaintiff 's miſtake, and not the defendants, 
and cited 2 76, Malter v. Lefler, and 2 Stra. 


might 
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wight.be brought, Injocantt e d hep hy of 1b 17 | 


ant, who was then a ier ner in the 
being diſallowed, whe plunge to p PAR FRtk 
nt. as:much money as the cattle. was br z h 
that was denied, Die they might ld fs 11 
| eie Nere real 9 worth; and if; * 
Yings, bs on of tre 55 aſs, be, will recover the mp =_ 
tue,. and therefore the p ſaigdff muf 2 45 gtee with him to 
prevent ſuch an action. e Mod. p. wote 4. p. 355 
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On A of inquiry. either on demarrer or jrdgment 
by c 2 

may enter judgment the 
fo where there is a verdi 
tween the berdic and the judgment x not that in all caſes 
there can he a motion in 22 22 as in the principal caſe, 
where the verdict or ingα,Sñ s the laſt day of the term; 
but ſtill there may be a tit of error, and the time is 
a cr tor this pur poſe; and therefore e after. ver- 
ict or a torit of inquiry, the courſe.is, 

to give a rule. to enahſe him to enter his Judgment unleſs 
can N NN and in the ptincipal caſe, execution was ſet 
aſide, Dea uſe it was ſue out on the, fourth day after 
| 2 ter e writ of inquiry being. executed and return- 
e Fae 1 „ ene tft 


„ 


ile 634 Me. Bae c. 5 


Hull, Chief Juſtice, Every judgmant ml} wy 
be complete, but alſo formal, therefore if a o war- 


th day after, and not ede : 
1 AN be foxr days be- 


ranto is btought againſt the defendant for uſurping roya! 


franchiſes, and the eourt ſhould give judgment that he 
has no title, yet unleſs they go on and ſay, who from 
hence be excluded, it is ill; ſo in debt on a { hondy if 
the defendant pleads auterfoits acguit in au action on 
the ſame bond, and the judgment Was, e (the 
defendant) ſhould recover damages, and that be go 


hence without a day, that is naught without Hes b 
C- 


| to Tevy the iſſues and pr. 
toe the uſe, of the King, 
to the ſheriſf at H. on 
warrant, 2 to the baili by 
virtue Wherebf the defehda t entered his Mt 

9 


further, that the plaintiff take nothing by his bill, 
cauſe diſmiſſon is no judgment in a court of law: ya 


if an action of treſpaſs a 2 for a treſ} 25 if 

lands belong ing a;houſe, yet the 500 
give Judgment to MTA out, becauſe it Was wy di- 
cially before them. Vid __ vol, 3. page _ 


Trinity, 6 W. 2 22 Lampoon v. Cali. Error. 


See this eaſe fully ſtate in, 0 497 of hi Works 
under the head E — if k page. 


orf. — 1. 
Tring, 6 W. & . th King and Seems v. e. 


ian 300 
* Sn 7 1 wo 3 " 8. 
See this caſe fully Aated i in Pp 48 of ehis w 
| under the head. Fees. e page inf id 0 
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— Michaeimas, 7 . 3. cb v. Nale. BR 
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Holt: Chief Juſtice, held, that if the defendant is ar- 


reſted, and in execution, and one es hound for 
him to the plaintiff, and the oe dane 8 him 
judgment: for his counter ſecurity, it is good, though 
his attorney is not preſent, and it is not — the com- 
mon rule of the court, becauſe it was not given to the 


perſon himfelf, (in which caſe there muſt be an an, Shore | 


preſent) but e to a third 1 be 
x 0 P. 4 10 n 


1 * . v. R 1 rol F 

ra iel 

In an action of treſpaſs for faking an horſe, the de- 
fendant juſtified unde: a judgment recovered againſt the 


er 


a MITT) 


jaſt day of term, the plaintiff 


r the plaintiff | of, the court; 


that Was n 
aol. * 205, 
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5 


| the'/plaintiff's land, 
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for the plaintiff On 
no fudg nent could be 

is ho matter of bar in 2 — Ire iſſue is joined there- 
on; it is void, and not alded by the 5 50 of 1 5 
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on ching not materia, this is aided by / 
c. 30. 
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plaintiff in R Chatz 


dg id not "mp Tg ings at, large; it was 

RA ,good, not Me the 25 + ol 

75 Contra on We, MY 2 01 the caſe. 257 08 v. 

ormitey,s 2 Car, 2. 26judged.; in-point in 

| this 8 ur t in the 155 a Lord, Hale, on great debate. 

=p oint was adjudged in the cale.of /alher er y 

Frey md and _ 7 W yer. 3-1 in C. B. Vide Ray: — 

"A I. p. 80 +Þ 
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n 4 tjeftment tr 36 at as OP 120 A; 9 88 for.the 


mant, it was urged, that'thejuds ought not to 
bs ory ell the rules were RN e be in 1 1 Fs 
N | 


ter th 720 is returned, which in this ie was on the 
6h 40 Woche plaingit got bis judgment ſigned on the 
very 


"Por it was not execu ted till after the h d 
ſo t oF 55 defendant had ers enough e to 


error, or move an ing in arreſt of ſudgment. 
Hut the court held, 2 te ain the ju e ont 
irregular, it being before al be b 5 2 rules 
and tho” it was ** Pe RN 
hot material; therefore the / ud Me was ſet 
aſide, and the par . had reſtitution. Ji. * | 


* 88 Je Pu. ba 


Egſier, 8 . 3. M v. bebe 


See this caſe fully ſlated in age 4 of this 
under the head Eſcapes... 14 1 25 e. com | I 


Minty, 8 M. 3. 1 v. Bade 
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Niere 
In an action of treſpaſs for breakin be lon 
cloſe, and taking neg attle in Bla wm 
 dant, pleaded, that the plaintiff was _ in an 
action of #by at che füſt of J. 8. on ore hich a capias 
 utlegatum ifſued' 5 . Wb, aintiff, and a 7 * 7M 
cias, teſſed Hilary 6 . ilfued out of i dy ST a 
grey, directed 'to the ſheriff! of N. commandin him | 


8 0 the pfäiptiff W lands 
hat this ' writ” Was deliver 


rhich the ff made hi 
feng e f 5 


d took there the cat 
which"the- plaintiff replied, chat the e nt to 


the plaintiff *s cattle at O. hene hot, that he took. t dem 
at B. and i 


being joined on tnis, a verdict. wis found 
ich the court was moved. that 
ven ön this verdict, for af there 


Bar if a plea contains chatter of Bar, and it fue A 
Gra. 227. Equelach v. Gri 25 ox 
v. Sir Edi Clare. - Now Hefe the LE: 5 2 


merely frivolous, VEE the” Queen gte. 


Agent whit be gen fo tle n- 
on, ànd' not eee 11 55 ot 2 
inguiry muft be awarded for the damages. 
perfectly immaterial (fot it 5 | 
by virtue of an impoſiible writ). th 
give damages. "Therefore. 'the'yerditd 
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oe bo dint, fo 5 22251 
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On # gert impedit the defendant pleaded miſcomer in. | 


abatement, and the plaintiff demurted, and gave the 
common rule to joih, Cc. It was held, that in all real 
actions one cannot enter judgment on a peremptory 
rule without motion; and ſo in mixed actions; other- 
wiſe in perſonal actions; but this extends not to pleas 
in abatement, becauſe final: judgment is not given on. 


Trinity, 9 W. 3. Bennoyer v. Bract. Error. 


See this caſe fully Rated in page 48 of this work; '| and the defendant's attorney ſubſcribed the declaration 
| | - accordingly : on which the court was moved to per- 


mit the plaintiff to enter judgment for himſelf. 


Oy 


under the head Error. 


Michaelmas, 9 W. 3. The King v. Harris, or Hariſor © 
| and Duke: BER | 

The defendants were found' guilty of perjury at a 
trial at bar, on an information exhibited againſt them; 
and on the capias they were outlawed ; and on the re- 
turn of the exigent, the proſecutor's council moved, 
that judgment ſhould be given againſt them in their 
abſence.  * i nen enn bf 


Holt, Chief Juſtice. No judment for a corporal Pu- 


niſhment can be pronounced againſt a man in his ab- 
ſence ; and no writ can be granted to ſeize a man and 
ſet him in the pillory; therefore the motion was de- 
nied, Vide Raym. vol. I. p. 267; Mod. Rep. vol. 12. p. 
156. Salke vols 1. p. 400. | „ 1 80 


Michaelmas, 9 V. 3. Anonymous.” 


Adjudged, If judgment be for the defendant in this 


court, and a writ of error be brought thereon, and the 
judgment reverſed in the Exchequer Chamber, the Exche- 
guer Chamber muſt give the interlocutory judgment, that 


the plaintiff recover,'and this court award the writ of in- 


7210 of damages; and ſo is Faldo v. Ridge s caſe in 


24%. 74. 2 Cree 206. Vide Mod. Rep. vol. 12. p. 


153. 155 
Michaelmas, 9 V. z. Moſely v. Varburton. | 


See this caſe fully ſtated in page 383 of this work, 
under the head Ecclgſiaſtical Matters. 


Michaelmas, 9 M. 3. Snalkonb v. Criſs and Bucking- 


A. and B. had ouch a ſeveral judgment a ainſt C. A. 


ſues out a fi. fa. and delivers it to the ſherift about nine 
in the mörning to be executed. Afterwards, about 


ten o'tlock, B. ſues out a fl. fa. and brings it to the 
ſheriff forthwith; and deſires it may be executed; ac- 


cordingly the ſheriff executes the laſt fi. fa. and after 


that executes the firſt fi. fa. and takes the ſame goods 
again that were taken on 's execution. And on this 


the firſt vendee brought trouver againſt the ſecond ven- 
dee, and the ſheriff i and it was held by the court, that 
as the goods were bound from the day of the 1% of the 
writ at common latu, ſo now by at. 29 Car. 2. c. 3. they 
are bound from the day of the delivery: but at common 
law, if two writs had been of the ſame 16e, the ſheriff 


was bound to execute that firſt, which was firſt deli- 
vered. By the ſame reaſon, if two writs of fiers. facias 


come to the ſheriff in one day, he ought to execute 
that writ firſt which came to hand firſt, ſor he has no 
election: and in this caſe there is a prius and poflerius 
in the ſame day. In conſequence the ſheriff makes 


himfelf liable for executing the writ firſt, that came 
laſt, and muſt anſwer for it to the party that "ry fron 
firſt writ, Who may bring an action againſt him; but 
the execution ſhall ſtand good: judgment for the plain- 
tiff. It would have been othetwiſe, had he delivered 
his writ, but hade the ſheriff Ray execution till an- 
Other day. 11 þ ein, FILING e N if % nen end 19G 

N. B. The caſe was here, that he who brought tlie 
firſt f. fa. told the ſheriff he was not in Haſte, ſo tobk 
out no warrant, nor left any fee; and this inclined the 
g in V av 2 | * 4 | im. 
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In ejettment the defendant pleaded: not K. 23 and 
e 


in proper p 


1 g e Av? 8 
MMiabaelmas, 10 M. 3. 


W 


. 


Maul, a Bankrupts. 


2 


- See this caſe fully tated in page 192 of this. worky 
' under ideen HanSradifs ff lh 1 bs Pop anc 


them. Side Salk. vol. 1. p. 400. 7 ny ge 4 „ 218 14 


Trinity; 10 W. 3. Hnom mou. 


then relinguiſbing the verification; confeſſed ion. 


Per cutiam. The defendant's attorney ought to come 
erſon before the maſter 7 


do it there. | 


: 


The plaintiff having recovered judgment againſt the 


_ defendant for — he ſued out an elegit, command-. 


ing the ſheriff to deliver all the goods and chattels of 


the defendant, and the moiety ef his lands to the 
e's & To which writ the ſheriff returned, that he 


ad delivered goods to the value of 160 J. to the plain= 
tiff; and that the inquiſition found, that the deſendant 
was ſeiſed of #200 farms, the one of 60 J. per ann. and the 
other of 40 l. and that he had extended the ont farm 


60 J. per ann, being an entite moiety. And now it 
was moved at bar, that the court would quaſſi this 
| elegit, and grant a new writ ; becauſe it appeared, 


that the ſheriff had extended more than a moiety. 


And it was argued, that if the plaintiff comes in at 
the return of the elegit, and ſhews, to the court, that 


there was partiality in the execution of the wit, the 
court will award a new writ, and entry ſhall be made 
that the ſheriff. bas not returned the: urit. Townſh. Fudg- 
ment, 259. 3 Keb. 313. 8 ; | \ 


Hit, Chief Juſtice, If 'a-writ-of: degit/is awarded, 


and it appears to the court, that the ſheriff has not 
executed it; the court will award à new writ, and ſet 


aſide the old writ. But an elxgit differs from a feri 


Jacigs as to goods, though it has been ſaid, that an 


elegit as to goods, is but a ff. fu. For on an elkgit, the 
ſheriff may deliver the 1 8 the party; Hot oC on 


a fieri facias. If this motion. had been made in the 
ſame term in which the return was filed, the court 
might have quaſhed it; but as /zven years have 
elapſed ſince; the court will not intermeddle. Yide 
bed e id 


= 5 r e , e A 
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Michnelmas,. 10 M. 3. G. . 
HMichaelmas, 10 MW. 3. Goote v. Lynch. 


See this caſe fully ſtated in page 304 of this work, 
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Per curiam, Regularly there ought to be four days 
between the return of the poſtea and judement.entered:; 
that is, if there be _faur days of the term unpaſt at the 
return; but if there be not ſo many days to come of 
the term, there ought to be the utm 1 time within 
the term; hut rr may be entered tha 
Vide Mod. Rep. vil. 12, p. 250. ee gt 
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t term. 
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dee this caſe fully ſtated in page 59 of this 
under the head- Amme, n. 
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| 1bertſon v. Moor. 
1 . ene 2 N \ Fi 42 * U iq * E 

In 3 between the q day of the aſſizes and the 
verdicts the defendant died; and on affidapit of this fact, 
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And though it was urged that the attorney could 
not poſſibly come, yet the motion was denied. Vid. 
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the defendant's counſel moved to ſtay execution; and ö 
ſaid that this was not helped by fat. 17 Car. 2. and 


quoted 1 814. 131. Hard. 51. where the like motion was 
granted. Gould, Juſtice, ſaid, he had known it grant- 
ed, and as often denied. WITS Ft 
Per curiam, Let things ſtay till notice of motion to 
the plaintiff ; but afterwards the court held the judg- 
ment well entered. Yide Hod. Rep. vol. 12. p. 241. 


Micharkmas,' 10 N. 3. Bias b ve Biuce. 


1 = 
See 


1 


under the head Eſcape. 


8 Michas lmas, 20 M. 3. Anonymous: | 


A feme covert, who lived by herfelf, and ated as a 
eme ſole, gave a warrant of attorney to confeſs a Juag- 
ment, Nc. and afterwards moved to ſet aſide the judg- 
ment, becauſe ſhe was covert; but the court would not 


relieve her, but put her to her writ of error. Vid | 


| Salk, vol. 1. p. 400. 
 Mitchaelmas, 10 W. 3. Anonymous. 


A motion was made to ſet aſide an execution on a 
judgment, on ſuggeſtion of an agreement between the 
parties, made after the fudgment given, viz. that the 
judgment ſhould be on ſuch and ſuch tem. 

Holt, Chief Juſtice. Where a judgment is confeſſed 
on terms, it being in effect but 4 conditional judę- 
ment, the court will interfere, and ſee the terms per- 
formed: but where a judgment is acknowledged abſo- 
lutely, and a ſubſequent agreement made, this does 
no way affect the judgment, and the court will take no 
notice of it, but put the party to his action on the 
agreement; and in this caſe the agreement being only 
under their hands, it is no ground for an audita 


querela'z and the court cannot hold plea of agree- | 


ment on a motion. ide Salk. vol. 1. p. 401. 1bid. 


vol. 3» Pp 214. 
0 Hilary 11 3. — 


Hol, Chief Juſtice, held, that a judgment owght 

to be poſitive and abſolute, and cannot be on con- 
dition, the fine ſet is the Judgment for a poſitive 
offence, and ſaying it ſhould be levied is the award 
of execution; and ſetting a fine conditionally, is 
more like a pain ſet on the breach of a bye- law, then 
a judgment which muſt be abſolute; fo the judgment | 
was held naught. - Vide Forteſcue, p. 250, e 


Eafter, 11 V. 3. Morrice v. Green. 1 | . 
5 8 8 | N gee this caſe fully ſtated 
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| that it was-miſ-reported ; and judgment was entered 
| | Hs againſt them. Vide Raym. vol. 1. p. 445. 
this cafe fully ſtated in page 428 of this work, Nee eee 


| under the head Actions. 


| land in this cauſe, Vide Raym. vol. I. p. 482. 


was forged; and judgment entered. accordin 


— ww 


the crown ſide, though there be not_fazr 20 remain. 
ing; but War days ought to be given if there are {6 
many. In the caſe of Knox v. Levaree, who were 
tried for a miſdemeanor, three days before the end o 
the term in the time of Lord Chief Juſtice Scrappy, 
Sir Samuel Mirey certified, that judgment could not 
de entered; but on a conference between the Attorney 
General and the Chief Juſtice, it was fettled, that the 
ancient practice of the court was as above-Rated, and 


_ 


1 4 | | , 
Frinity, 11 V. z. Fogſon v. Moore. fe 


See this caſe fully ated in page 24 of this work, | 


Trinity, W. 3. The King v. Harri. 


' Adjudged, That a man in perſonal actions could not 
have execution of any judgment after a year and a day; 
and in real actions he muſt have a ſcire facias, as is now 
the practice in perſonal ations by flat. Weſim. 2. c. 45, 
This doctrine was affirmed by all the judges of Eng. 


, — 


Michaolmas, 11 JW. 3. Ltd ear oy 


It was found by verdict, that a warrant of attorney 
to it. 
which was fet aſide on motion. Vide Mad. Rep. vol. 
12. p. 318. v a 5 * 3 Dh 


| Michaelmas, 11 M. 3, Anonymous. 


If . is in execution at the fuit of B. and charged with 
an action at the ſuit of C. who obtains judgment: he 
ought to charge A. in execution by a committitur. and not 
by a ca. /a. but he may a have fi. fa.. Vide Mod. Reps 
vol, 12. p. 313. 


Eafter, 12 W. 3. Anonymous. _ 
Per curiam. payment to a ſheriff on a ca. ad Ja 
tisfaciendum is not good to diſcharge the plaintiff's . 
debt; and fo adjudged and ſettled in the caſe of the 
ſheriff of Wilis. Vide Mod. Rep. vol. 12. p. 385. 


| Zaſler, 12 M. 3, Cramer v. Witketts 


in page 2 of this work, uns 
| Fig, / 4 & We 4 22 


In this caſe it was held, that a judgment by nibil dicit | 
is, where one is in court, and required to make anſwer 
to what is objected againſt him, but is filent and ſays. | 
nothing in his defence, | 


' Fhere is likewiſe a judgment for departing in deſpite | 


of the court, and that is where the party appears, and 
being to attend that day, goes out of the court with- 
out leave of the court, as in common recoveries where the 
common vouchee comes in and pleads nul tort, nul diſ- 
ſeiſin, and then the demandant imparls generally, and 
not to a day certain; and for that reaſon the vouchee 
js ſtil obliged to attend the court, but does not; then 


the entry is, poſtea eodem die reventt i. e. afterwards on | 


the ſame day came the demandant, and becauſe the vou- 


chee is not᷑ there but is departed; therefore the deman- || ___ 7 "SR. 0105 TI en orien 
When once a thing is made a concilium, one cannot 


dant has judgments . | | 

And laſtly, there is a judgment by default, and that is 
where the party has a day certain, and is demandable, 
and being demanded does not appear, whereon judg- | 
ment is given him by default; and theſe are diſtinci e a 
ments, which cannot uſed the one for the other. | 
Vide Salk, vol, 3. P. 21 3. ; by 


* 


1 
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Eaſter, 11 V. 3. Anonymous, 
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© "Holt, Chief Juſtice. Tf the © di/tringas be returnable | 


n 


leave of the court: and the caſe of Craſgat 
was quoted; where two breaches were aſſigned in 


between that and this caſe is, that here it is made 


der the head Abatement, 


5 4 


Eaſter, 12 W. 3. Anonymous. 


Holt, Chief Juſtice. If a writ of execution. be taken 
out within the year, and the ſheriff. mate no return to 
it, on making an entry that the ſheriff has not ſerves 
the writ once à year, you may continue it, and not 


be put to ſue out a ſci, fa» Vide Mod. Rep. vol. 12. 


! 


Hilary, 13 W. 3. Vincent v. Preflm. 


enter judgment, or make any other alteration, without 
te V. Green 


couenant, and an anſwer. only to one of them, and 
for that a demurrer; but before it was put in the pa- 
per, judgment was by nibil dicit entered on that which 
was not anſwered, and held well; and all the difference 


a concilium, and yet judgment by nil dict entered with- 
out leave of the court... It 1 N again moved by the 
Attorney General, who ſeemed to fatisfy the court, that 


at a day within the term, judgment may be entered on | 


the judgment might be well entered for that part of the 
KO 2 | declaration 


* 


2 < J » 


declaration which was not anſwered in the ſame term, 
though it was pretended to be à diſcontinuance, yet 
becauſe they had entered it up without coming to the 
ſecondary, which is irregular it being a fudgment for 
want of a plea, the judgment was ſet aſide. Vide Med. 
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Eafter, 13 V. 3. Horne v. Hunter 

In an action of wreſpaſe, the defendant juſtified under 
2a proceſs in the hundred court againſt the plaintiff, on a 
plaint there levied, and on judgment being given againſt 
him, the goods for which the action was now brought 
were levied in execution by a levari fucias, and delivered 
to the plaintiff. in the action there, &c. the plaintiff 
demurred: and the plea was adjud ged ill, becauſe the 
goods levied in execution, were delivered to the plaintiff 
in execution, which could not be; therefore judgment 
was given for the plaintiff. Jide Raym. vol. l. p. 
674. k 1 16 ; $7 e FE <2 n F1 4.31 1 


Lafer, 13 W: z, Inu v. inn. 


Per curiam. If there is a rule for jugdement in one 


1 9 
* 82 


term, it muſt be entered before the r day of the 


next term; or elſe they muſt go over to the next term 
by continuance, and enter it as of the ſecond term. 
Vide Mod. Rep. vol. 12. p. 493. ve r 


Eaſier, 13 M. 3. Anonymous. 


Holt, Chief Juſtice, held, that every judgment en- 
tered before the ęſign day of a term, is of the precedent 
term; but if entered after the ig is commenced, 
it is of the preſent term. Vide Mod. Rep, vol. 12, p. 
519. N , 83 F : aero: obs 


Eafter, 13 V. 3. Holm v. Hunter, 
See this .caſe fully lated in page 25 of this work, 
under the head Aelionsg. „ 


| Eaſter, 13 W. 3. Spurraway v. Ragers. | „ Error. 


A capias was returnable the iſt day of Hilary term, 
and in the afternoon of that day a writ of error was 
brought returnable in the Exchequer Chamber the next 

Holt, Chief Juſtice: It has been a difficult queſtion, 


whether the ſuing out the writ, or the notice thereof 


to the plaintiff or his attorney, were what ſuperſeded 


the execution; if the -writ is teſted after the return of 
the capias, it does not ſuperſede it; if a capias is out, 
and execution thereon, and then the writ of error, it 


ſhall not diſcharge the erecution. The ancient opinion 


was, that a writ of error is a ſuperſedeas' from the 
actual purchaſing of the writ, but that the party ſhall 
not be puniſhed for executing his judgment till notict, 
but that ſtill it avoided: the execution. And if a capras 
be taken out and executed within four days after the 
return of the poſtea, it is well; otherwiſe, if taken. out 
within the four days, and executed after; the roll muſt 
be made up in vacation before the execution is executed. 
But Clark, - the ſecondary aſſerted that a writ of error 
was not à ſuperſedeas till a certificate is obtained from 
the clerk'of the errors, and ſerved on the party. Vid 
Mad. Rep. val. 12. p. 501. 1% 3.4419 #34 r 


sgl, 13 . 3. | Walker v. Humphry. | 


So CE ; , 
# 7 „ii 8 
* 
- « 
* 


| 2: 2X1! 8 | r n. +þ * 
A fieri facias was taken out in Hilarꝝ term, return · 


able in three toes of Michaelmas: | The court being 


acquainted with it; ordered they ſhould ſhew/ cauſe. 
why it ſhould. not be ſuperſeded ; for this would: take 


away all renewal of proceſs. Ge. 
Per curiam. A capias or other proceſs mult have conti- 


nuances, and for that reaſon muſt be from term to tern; 


but writs of execution need none, and for that reaſon 
may have a longer return. Fide Mod. vol. 18, p. 506. 


mw 


9 
r 1 j. - 


Trinity, #3 t z. Redniond'v. Fiſedb. 


On debt brought on a judgment, the defendant pleads 
in bar, that a 1 . ad fatisfaciend. was taken out 
againſt bim at ſuch a time, by virtue whereof he was 
taken in execution; and that the ſaid capias was return- 
ed on record, but did not aver that the execution con- 
_ rinued, or that the debt was paid; and on demurrer, 
Halt, Chief Juſtice, ſaid, if he was once in execution, 
it muſt be intended he continues ſo, if he has not paid 
the money; for if he has eſcaped, the plaintiff 
| ſhould reply that of his ſide, for this is a plea in 
| bar, and good to common intent; and he quoted 7rvo- 
caſes, where he had known ęſcape replied to ſuch 
a plea; and a 7 in execution is a bar to all other 
remedies while it laſts, and we cannot intend an 
eſcape. . And here if he had averred the continuance 
in execution, if they cannot traverſe it on the plaintiff's 
| fide, what does his averment of it avail them? And if 
he is not in — 81 but eſcaped, they may reply it. 
And the writ iſſued out is not of record till it is re- 


OT rr — 


5 b turned, though the execution is good before any return. 


Vide Mod. Rep. vol. 12. p. 541. 


1, = Michaelmas, 13 V. 3. Parſons v. Gill. 


The court was moved to refer the regularity of an 
execution to be examined by the maſter, &c. alledging 
it to be irregular for this reaſon, viz. that the writ of 
execution bore teſte . day of Hilary term, return- 
able the Eaſter term following, and the judgment was 
of Hilary term, ſo that the torit of execution might have 
been ſued out before the ee, was given. Beſides, | 
it was urged, that the judgment was ſigned after the 
death of the defendant, for the defendant died on the - 
firfl of April, and the judgment was ſigned on the 
ſecond of April, which being before the efſoign day of 
Eaſter term related to Hilary term, therefore altogether 
On eee EURO e 1 FE Bj 
Per curiam. The practice is always fo, and there- 
fore it is well enough; ſo the motion was denied. 
See this caſe fully ſtated in page 61 of this work, 
7 the head Ammendment. Vide Raym. vol. 1. 
p. oo {4 4 4 S $43 H4 N. £'s: th FEES 1 


Micbaelmat, 13 W.3. Anonymous. © 


Holt, Chief Juſtice. 'A render of the principal in 
diſcharge of his bail, is not an execution. till a commit- 
/ titur be entered; for till then, the plaintiff has his elec- 
tion, whether he will have him in execution or not; 
but if the reddidit ſe, in e. he has rendered himſelf, be in 
preſence of the plaintiff, and then he is committed, it 
hall be adjudged an execution. And a delivery to the 
tipſtaff is a commitment to the Marſhal, for the Mar- 
ſhal is ſuppoſed to be preſent in court; and note, in an 
action on a judgment there muſt be a copy of the judg- 
ment, and of the commitment given in evidence. Vide 
Mod. Rep. val. 12. p. 559. e abs We. 


Hilary, 1 Ann. Odes or Oades, v. Woodward. 


"Hes bis. de n ee Aasbpuge 4%, 06; Wie tl, 
under the head Aufm 40 bref uts 16 


: 4 


% 2 
* # 
n . 7 
— * *' * * 


Hilary, 1 Hin. Brook v. Biheb. 


gee this caſe fully ſtated in page 115 of this work, 
under the head Arreſt of Fudgment. x 


Luar, 1 dun, The Num v. Fri, il al. 


_  Fordand'the other defendants were convicted of deer- 
| /tealing, according to the ſtatute, and the convictions be- 
ing removed into this court by certiorari, were there 
confirmed. And after the confirmation, and before 
exttutien was awarded, the perſon, Who was as well 
the informer as the ownet of the deer, died; and his 
wife, being his adminiſtratrix, ſuggeſted his death on 
the roll, and that ſhe was adminittratrix, and on that 
ſued a tvariFacias on the ſaĩd convictions as aforeſaid, 
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to levy the penalties; which were levied accordingly 
by the ſheriff, and diſtributed as the ſtatute directs. 
nd nov the court was moved that this execution ſhould 
be ſet aſide as irregularly obtained. 1. Becauſe a levari 
fucias does not lie. 2dly. Becauſe the execution ought 
not to have been ſued out by the adminiſtratrix without, 
a ſci. fac. &c. 8 8 4 Fer 0 is 11 N 
As to the firft oljefion, the whole court held, 
that a Jevari facias will lie: but they held, that this 
execution was irregular, becauſe in no caſe where, the 
parties to the judgment are changed, ought execution to 
be ſued out without a fei. 2 Whereon xeſtitution 
was granted of the money levied. Vid Ram. vol. 2. 
Eaſter, 1 Ann. Anomymo ut. 

See this caſe fully ſtated in page 522 of this work, 
under the head I arlane . ET 


Bofter, din. The' Queen v. Fitagerall. 


The defendant being convicted of a-ſcandalous li- | 


bel, judgment was given againſt him to pay 100 merks 
fine, and to go to all the courts in Yeſtmin/ter Hall with 
a paper in his hat. In Chancery he behaved himſelf im- 
pudently, and juſtified his offence; for which reaſon 
the court increaſed his. puniſhment by impriſonment. 


* 


Vide Salt. vol. 1. þ. 401. 1 i 


E after, I Ann. Anonymous e 
| See this caſe fully ſtated in page 181 of this work, 
under the head Bail in Error. | 3 58170 


Eaſter, 1 Ann. Anonymous. 


If judgment is given below for the plaintiff, and error 
is brought, and that judgment reverſed; yet if the record 
will warrant it, the court ought to give a new judg- 
ment for the plaintiff: but if judgment be. erroneous, 
and againſt the defendant on the merits of thecauſe, that 
ought to be reverſed, and no new judgment given for the 
plaintiffs If an erroneous judgment be, given for the de- 
fendant, and it is reverſed, and the merits appear for 
the plaintiff, he ſhall have judgment : if the merits be 

againſt the plaintiff, the defendant ſhall have a new 
judgment. So it is in the Exchequer Chamber; for 
they are to reform as well as to affirm or reverſe it. 


1 Rol. Abr. 774. pl. Cro. Car. 443. Hab. 19. Vide 


_ Salk, vol. 1. p. 401. 
' Boffer, 1 . lee, 
See this caſe fully tated in page 1 15 of this wort, 
under the head Arre/t of Judgment,” 1 85 e 
ene Baſter I Hin: Huhn our: - by 
2 


A. takes 2 judgment in the name of B. who dies, 


; : 
/ 


* 


and adminiſtration is committed to another; A. entets 
ſatis faction on the judgment; the adminiſtrator of B. 
moved that the entry of ſatisfaction might be vacated, 
and this appearing on a report of the maſter to whom 


it was referred: ; the court ſaid the defendant had good 


equity, but they could not help him, and the rule 
was to vacate the entry of the judgment niſh, Vide Mod. 


Rep. vol. 7 p. 13. 


; ” 
4.4 Qt, 
T5 3 S464 


Trinity, 1 Ann. The Duke of Norfull' Caf. 1 


A verdidt was given in Eaſter term, and before judg- | 


ment Was fi.hed, the plaintiff died. 


Holt, Chief Juſtice. That ſhall. not hinder. the jude- 
ment being entered, provided it be within, tts terms 


after; aud the, ſtatute of frauds and perjuries only te- and FCC 
the Hail, . J. held, that if he was taken by an entom. 


quires the time of, ſigning mould be entered on th 
roll ; and that is only, tor, the benefit of purchaſers; 


for if 


tered as of tne, term, before;z,,and none but a purchaſor 
mall be admitted to Ia it Was ſigned as of an other 
term; and it is che courle: och all 


"Ie 


e Sourt to let all things 


Judgment and Exretution. 1 
be done in the vacation, as of the term before” Vid: 


| 


WIS uf a onus 


* 


judgment be ſigned in-the vacation, yet it is en- 


7 


Salt. vol. 1. p. 40. Mod. Rep. wh 7. „ 

fr 0% KM e e De DEE en nee 
de e ee, 
Per curiam. It is irregular to ſigu a judgment, without 
ſerving a rule to bring in the records And a Judg- 


ment. was ſet aſide for Want of it, Vide Mod. Rep, 
"th \ Vo; 3 4 45 # : 4 | 


T Ne W $ 
1741 71 ene. 


4 * 


vol. J. P. 4j. 


# 
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+... Trinity, 1 Ann. Smith v. Angel. 
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See this caſe fully ſtated in page 223 of this work, 

ö under the head Aﬀet Tenn Yo KURT 7 DT ning 
oo act e, Set 1 ONT $413 44. 1 Hi RE I-2> 

8 5 «th ** — g & 448 6d 7 ; 

©: »-» Dithaelmas, 1 Ann. Fhrin'v. Hutchinſon 
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maſter reported, that the defendant was in priſon in 
the goal of the town of Newca/tle at the ſuit of J. V. 
and during his-confinement there, he at the requeſt of 
the plaintiff, but voluntarily, gave a warrant of attor- 
ney tothe plaintiff, to enter up judgment againſt him in 
this court, for a debt owing by him to the plaintiff; 
but at the time of the delivery of the warrant of attor= 
| ney, the defendant's attorney was not preſent. And 
whether this was cauſe to ſet aſide the judgment entered 
on the ſaid warrant, after execution entered on it a year 
before, was the queſtion. ES 

Per curiam. Tne defendant not being then in priſon at 
the plaintiff's ſuit, might very well give ſuch warranc 


the rule, that the attorney of the defendant being under 
confinement, ſhall be preſent, when he gives a Warrant 
to confeſs judgment, is io avoid all practices on the part 
of the plaintiff, and to ſee that it is done without du- 


where the defendant is not impriſoned at the plaintiff's 
ſuit, nor abuſed by any artifice uſed by him: and there. 
fore the whole court held the judgment well given, and 


797. 
Michaelmas, 1 Ann. Inglide v. Cribs, or Grips V 
| Ingledew. „ | 


See this caſe fully ſtated in page 152 of this work, 
. * : Y F * 0 * > 4 t 4 p 4 : 
under the head Averment. 22 2 } i; 7 Rin S346 4 L307 "73 


Mlichallnas, 1 fm. *The Queen v. Le, 
5 141% 2% eh ne a0} eee nee, 

The court was moved, that the defendant being in 
the Marſhal's cuſtody, might be charged wir an ex&n- 
municato capiendo? here was an excrom. cap. taken out of 
Chancery, and a non eft invenius returned; it Was argu- 
ed, that it was to no purpoſe to take out another, when 
the defendant is actually in cuſtody of the officer of the 
court; and it was compared to the cafe of one in cuſ- 
tody on meſne proceſs, at the ſuit of A. he ſhall be charged 


other ſide, that there was a great diffetence; forthe cu- 
pias on a judgment is, ſa ibat you haue here his body at the 
return ile ut rit, and there, in a manner: the court is 
poſſeſſed of him, becauſe there the proceſs is to bring 
him hither: but on an rcom. cap. to the ſheriff; the 
ſheriff is not to bring him here but to keep him in goal, 
and he is not to bring him here but on a Dabras corpus, 
and how can the court jay hold on one that has no day 
in court, and is not before it? And the court aſked if 
flat. 5 Eliz. had not been, what remedy they had: it 
| was agreed there was none in that caſe; but the ſtatute 
| has made this difference, for it makes the proceſs iſſu- 
able in this court, and returnable here; but does not 
order the ſheriff to bring the party in, but to take bim 
Feine 1517. b513bio 000 Forming” 


anſwer an action in thisxcburt; then he ſhould be turo- 
ed aver to the Marſhal; charged: with the writ excoms cap. 


|| cap. firſt, and brought up- here by an Habeas corpus to 
But here chere is a proceſs out of this court, Which 


| On a reference to the maſtet to examine the regula. 
| rity of obtaining a judgment againſt the defendant, the 
] 


in the abſence of his own ar ring 1 For the reaſon of 


reſs of impriſonment. But the ſaid cauſe fails here, 


diſcharged the rule of reference. Vide Rayme vol. &. fu 


in execution at the ſuit of B. but it was anſwered on the 


II day here, Which . 


6 
e 
7 
5 


and the reaſon of that is, becguſe he cunnot be in two | 
ſevetal priſons at once: hut here the court took til! 
the next term to conſider the matter. Yide- Mod. 
Rep. vol. 7. page 114. | | CITES A 2 os 


: 
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* 2 : A ; , 
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agreemetit,” hid incapacitated the plaintiff'to perform; 


| for by the delivery of the writ to the ſheriff, be pro-. 

perty of the plaintiff was bound; fo that, e could not : 
ſell any of them to raiſe the N , e 16, Zan 2, 
Per curiam. Since it is for a juſt debt, and the 


5 LED . 
Micbaelmas, 1 Ann. Fiſh've Horner. 


See this caſe fully ſtated in 
der the head Abatement. 


n 


1 


4s 
T3 7 


Michaelmas, 1 Ann. Le Sage ve Pere. | 
Adjudged, That after judgment in debt on a bond, the 


court will not make a rule on a plaintiff to take his 
principal, intereſt, and coſts; and that in ſuch caſe, 


* 24 
1? ** 


— 2 — or 


2 


0 7 
| 


ment is executed, we will not undo any thing; for per- 
haps that would be à means to frofirate the judgment; 
and, beſides, there is no Gathi tat ny purchaſer was 
dererred,” by reaſon of taking but, and delivering th 
writ; and here the plaintiff” had 4 good 


G3. i 


* remedy, by . 
an action of Toben tt 
Het, Chief Juſtice, obſerved, chat a” writ of u. 
dita 2 8＋ wodld not lie in this cafe, but that Would 
avoid the whole fudgment. | 

After a writ of error 


brought againft the plaintiff in error, to ſhew 


* 


is ſued out, if a ſcire- facias - 
e 


the plaintiff ought to have his ful} coſts out of the pe- 
nalty. Vide. Med. Rep. vol. 7. p. 111414. 
Michaelmas, 1 Ann. Fuller's Caſe. | 


The defendant being committed to the Queen's 
Bench for a fine'due to the Queen, and charged in exe- 
cution at the ſuit of ſeveral athers, the Marſhal had. a 
jealouſy of him, and put him in irons. : on which he 
wrote a letter to the Attorney General craving. his 
help, which being communicated. to the court, they 
ordered the Marſhal to keep him according to law, de- 
claring, that if he died through cruel uſage, it would 
be murder in the jailor; but ſaid he might juſtify put- 
ting bim in irons if he feared an eſcape, or if he was 
other wiſe unruly, Vide Mod. Rep. vol. 7. p. 5% 


| 
| 
s 
| 
' 
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 Michaelmas, 1 Ann, du >" 

See this caſe fully ſtated in page 393 of this work, 
under the head Ejeeiments | 


' Michaelmas, 1 Ann. Anonymouss ak 5 ö 


On a motion 3 2p" the ſheriff of Kent, Holt, 
Chief Juſtice, held, that if a ſheriff returns goods 
levied to ſuch a value, he muſt anſwer for the goods 
to that value, and the plaintiff may have a verdttion! 
exponas ; and if he will not ſell them, then the way is, 
to have a diſtringas to the coroner; and that is the 
right method to lay him by the heels till he has fold; 
and an action of debt will lie againſt him after ſuch a_ 
return, and a venditioni 


2 


"A 
- 


% by buſ- 
, reverſed, 


* 


A judgment was given in the C. B. in abe 
band and wife, for taking away their goods 
becauſe ſhe ought not to join. Vid: 

þ» 105. a 1 233 1 y > 7 
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— f < * * * 
s, 1 Ann. Anonymous,. 
was 701 X : Te l 4 24 


Holt, Chief Juſtice, held, that in eje&ment, if the de- 
fendant has not regular notice of trial, the way is not to 
confeſs leaſe, entry, and ouſter, but to oppoſe the judg⸗ 
ment 2ainf the caſual gjector. Vide Mod. Rep. vol. 7. 

þ+ 118. | WT} 't!!! a Le ö | 


* p 8 0 , \ p IP ; | | 4 2 
Midbaelmas, x Ann.” Hilber v. Hr., 


| See this caſe fully ſtated /in page 392 of this work, 
« 6 Sag [+ , GWE; FA IELOGY 
under the head Ejement. © * voy 53 
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' Michaelmas, 1 Ann. 1 


4. 


| ſufficient'or' inſufficient, before * they pronoumce "Jud; 


expongs taken out. Vide Mod. 


Jones 


5 fendant came and turned him. 
Pier curiam. If the plainti 


why there ſhould not de execution"on the A le 
end of it is, to compel tiſe plaintiff to affign'zrro7s, . 
execution ought not in ſtrictneſs to be taken out till 3 
non-prof. is entered. ide Mod! Reh, wil, 7. f. . 


" + : & o 1 i F A 1 
f 1 2 14 5 4 ern 
Michaelmas, 1 Ann. Abe V. Burr. bingen 

if s . 9 v. ö 2 5 * * 
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In an inferior court the plaintiff demurred to the 
defendant's plea, and the entry of the Judement for the 
| — on the demurrer was, therefore it rs confider 

c. _ _ ſaid as 7 = Wage betauſe it t Ke 
court that the defendant's plea rafryeſald, is inſufficient i 
law, c. And now chin gmeint was 5 ary fo 
that cauſe ; for when a demurfer is joined, the cout 
ought firſt to determine the matter of law, Whether 


ment; and by this judgment it does not appeaf th 
they determined the matter” of Jaw. before them: Jia 
Salt. vol, 1. p. 402. * 5 werk * 904 1 F 


8 =, * * 181 3 5, 1 4 ] 
Eqfer, » Jon. Hort v, Crmangh. . 


A motion was made that no 4 ould be en- 
tered, on ſuggeſtiom that the plaintiff had been dead 
three terms. The court agreed, that they might make 
ſuch a rule; but becauſe the plaintiff had appeared 
of this term by his attorney, they refuſed. ro make 

rule in it, but left the executors to bring error. It 
would have been otherwiſe, if the plaintiff had not ap- 

peared by his attorney. Vids Raym. vol. 2. p. 869. 
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See this caſe fully ſtated in pages 4 and 361 of 
work, under the heads Abatement — Default | 
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this 


Trintly, 2 In. "Wiftbrook et al. v, Audreut. Error. 


On a writ of error brought on a judgment given 
| againſt the defendant in the C. B. in an action of tre- 
paſs for breaking the plaintiff's cloſe, &c. the error af- 
ſigned was, that there was no capzatur entered. 
Per curiam. Since the late ftatute, which takes away 
the proceſs for the eed be none 


ee ro fine, there n 
entered: ſo the judgment was armed. Vide Raym. 


Vol. 2. p. 927. „ 5 
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See this caſe fully ſtated in page 254 of this work, 
under the head Cerii eos age 254 of this work, 
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See this caſe fully ftated in page 476 of this work, 
under the head Execators and af nauer. 
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A rule was made for judgment i in Hi lary term was 


twelvemonth; but coſts not being taxed,” Mr. Clarke, 


out of kindneſs to the defendant, gave time for ſettling 
the coſts till Foſter tetm; and hefore the coſts were 
tled, and the judgment entered, the (plaintiff died; 
and in "the laſt Hi, lary term, the hays entered up his 


Judgment as of Hilary term 82 via. the time that 


the rule- was pronounced. And on motion it was ſet 
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nd the meaning of the rule is, that che party may 
ave reaſonable time „ a writ of error, if he has 
occaſion : but in the. C. B. they never give rules for 
judgment, but they ſtay till the fourth day afterwards, 
which makes but four Guys incluſive, Via Mad. Rope 
Dol. 6. p. 241 N 5 
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The defendant, | againſt whom j was recover- 
ed, brought a writ of error, and afterwards got a te- 
ference to the maſter. to examine the regularity of the 

and the court on the maſter's report were 
of opinion, that by Singing the writ of error the 
Judgment was admitted to be regular, and that he 
ſhould not examine that —. ; and 7 the rms was dif- - 
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too che laſſ 3 diaredien'the' jaſtſces of the | 
county of. 2 could not have juriſdiction; and this 
1 he ſaid was the 3 caſe of the Qucen v. Rheda, ad- 
dged a ars go in this court.” The coun- 
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the body of the indictment · he council for the de- 
fendant ſaid, if it can ever be.conſtrued bac it ein 
never be taken otherwiſe in an indictment. The opi- 
nion of the coutt was, that the indictment was naught z 


but the matter was adjourned. Aﬀerwards the council | 


for the defendant took another . 7 that juſtices 
of the peace have no power, by their commiſſion to 

take indictments of erjury and barratry ; but the court 
doubted, and ſeemed afterwards of © pa cpa 
* might. ide Mod. Rep. vol, 11. p. 67. | 
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In ** Juggment was given in _ 8 the 
defendant; on which a 2 4 gp brought in 
the Houſe of Lords, who reverſed the faid judgment; 
whereon the plaintiff applied to this court, to enter 
up the ) ut given by the Houſe of Lordt; and it 
was urged, that a 3 muſt be given either by 
the Lords, or Fo abs court: chat the Lords could 1 
becauſe they have only :the tranſeript of the 2 


fore them; pits — this court muſt, leſt: d 
de a defect of juſtice as in the caſe of adhs v. 
Ridge in this court. Vide Salt. ol. 1. p. 403. 
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See this caſe fully ſtated in page 414 of * work, 
_— the head Error. 5 | 
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ment, e more than one ſort of judgment; but after 


a verdict, there are 8 ſorts, viz. gal and inter- 
Jocutory judgments. Now after an bees, Judg- 
ment there never goes any writ, but à writ of zuquiry ; | 
therefore ſhould not, fat. 13 Car 2. cap. 4. extend to a 
writ of inguiry, the word any would be improperly uſed. 
And then the concluſion of the flat. nur ſhall the 
want, Wc. in any ſuch writ, &c. are words ſo general, | 
that they need not be tied up to the writs; befare-men- | 
tioned in the fatute; but may Ek: \ be uaderfioed 
of writs of the ſame nature; and fol owing ſuch judg- 
ments : if indeed the concluſion had been E any of the 
writs before rette, the ſtatute could not have borne 
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motion, the 8700 of Philip v. Jactſon : ents was 
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met to conſider of the King's pardoni the dg - 
ment anion. him; and they were all f oped, 
that the King could pardon) all or any \part of the 
Judgment, and in e caſe * the 
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warrant of attorney. to confeſs j ulgment againft 3 
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On motion to ſet this: de, it was held to be ill, 
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A fieri facias was taken out within the year, ol no 
goods returned ; this was continued down for ſeveral 
years, and then a capias ad ſatigſucienuum iſſued. And 
whether this was 4 yg or not, was the.queſtion, The 
court took time to conſider of it, and the laſt day of 
the term, Pratt, Chief Juſtice, ſaid, if this was -a 


new caſe, they ſhould think it ard to take away all 


ſci. fa. s. But now the practice had gone ſo far, that 
there was no e it. 1 Taft. 290. 4 Inf. 
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entered againſt all the execytors of the goods of the tgla- 


for, executors may plead . pleas, and that 


rom en out execution by 


' diflolye * execution, teſted the laſt day - 
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being el has relation to the firſt day of the term, 
and ſo there is all Michaelmas term over and above a year. 


As they ſaid fats fim a. which Tays within © year 
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muſt be computed by calendar months and not by 
terms; for it was inſiſted, that taking out one term in- 
cluſive, and the other excluſive, there were but four, 
terms. $0 REFER | 


It being thus determined, that the aintiff was 


whether the 
injunction operated? Which was compared to a wrz# 
of error, and it was urged, that there it had been often 
reſolved, that though the party had been hung up ne- 
ver {6 many years by a writ of error, yet thete may be 
execution ſued out immediately without a. u. 
But the court ſaid, there was a great difference be- 


| tween the caſe of a writ.of error and an injunction; the 


former being a judicial proceeding, appearing to them 
on record, whereas an injunction is not à matter of 
record; ſo the court can take no notice of it. Vid. 
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The plaintiff took out an elegit, and by virtue there- 


of levied part of the debt on the goods, and after a ni- 
Hil returned, as to the lands, ſued out a 


ias ad ſati 
Faciendum, and arreſted the body of the defendant. 
The court was moved to quaſh the cg. ſas becauſe. 
the plaintiff, by taking out an elegit, had waived any 
other execution. And for this all the old caſes were, 
cited. * | SL bend een wo! 


But the court held the ca. ſa. was regular, for there 


being a nibil returned, as to the lands, the egit was 
but in the nature of a common fi. fa. on which if part 


be levied, the plaintiff may after wards have a cn. fas; |. 
for the remainder. _ The election is not compleat, un- 


leſs the plaintiff has ſome benefit from the land ; for the 
taking out the writ is not an actual election, but only 
in order to an electon; and if there are no lands, there 

is nothing to chuſe, and conſequently no election. Vide 
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On a writ of error brought on a judgment given in 
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to adviſe, the defendant in error was dead, and there- 
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See this caſe. fully tated in page 416 of this work, 
under the head Error. ; 1 ds 


Trinity, 7 Ges. Oates v. Robinſon» | Error. 8 


On a trial in «jement, a caſe was made for the epi- 
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Hilary, 10 Geo. Anonymous, 


An execution was taken out againſt the teſtator in his 
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life-time, and executed after his deceaſe; the writ. 
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| ge ways” in ei 3 of St. Martin, and . 4 
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t was objected that this execution was ill, beine 
cuted after the. teſtator's death, and without — 888 

Facias brought to ſhew cauſe wherefore execution 
not iſſue. | : | 
Per curiam. 


The execution being ſue 3 
teſtator's death, b. z being ſued out before the 


may be executed afterwards without a 
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it may be executed at any time before the return of the 
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The defendant had leave to plead anew within four. infiſted for the plaintiff, that ſince the traverſe of the 
days, within which time he ought to have pleaded in poſſeſſion was immaterial, and nothing ſaid as to the 
chief, but inſtead of that, de pleaded an outlatry of the demiſe, the plaintiff ought to have judgment; and ac- 
plaintiff: in diſability, &;., and, thereon the plaintiff . | cordingly judgment was given for him. Vide Mod. Rep. 
ſigned judgment for want of a plea in chief. within the, vol. 8. p. 34. | 'Y 
four days; and:/this. was! bald. regular z but on. ,.. do natgg ont Rt ae 
ment coſts,:and giving the plaintiff judgment in debt. | LE Hilary, 11 Ges. Phillips v. Doelittle. 
for his ſecurity, and bringing 294. into court, ang. 5 we e 
rage, — iſſue immediately, the Judgment was ſet | Zee this caſe fully ſtated in page 396 of this work, 
07? 0 Trinity, 10 Geo. Paterſon v. Dyer. Goes bing |  Bafter, 1 O66; Heavyfide v. Dovit. DET 
A declaration was delivered in_Michazelmas term, and | : 5 r 
rules given for pleading according to the courſe of the e. _ — 23 in page 170 of this work, 
2 but 1 gaming Set, the pe. Woe to I 4.9 
iff 's attorney ſigned. judgment, and gave due notice ol“ ., oo oo 
executing a wo of inquiry; the Ee Ae at Fair, 11 Gee. Wilſon ve Machin. 
the time and place, aud made defence, but ſome time LET ELITE LG: Tit ated tot fleas arts 1 pay | 
afterwards would have impeached the jud ment, but it * he ent ſuffered ” eſcape, there was 
was not allowed, becauſe he had madeè a defence at the | /* n wry p 05 7 ' rte N. sor | 
executing the writ of inquiry. Vide Mod. Rep. vol, 8. p. 289. mage on behalf of the creditor to ſequeſter the profits of 


. 


_ wy s 8 e were 8 PIERS of oe 
3 „ IT TAG” LSE 3% aid debt; which was oppoſe the aſhgnees o 
Mi 56 Oo. | HT. Moron, | BB mortgage on the Wal big of the King's 
3 1 1 ench priſon; for that there was 14000 J. ſtill due to 
— on ey "wy ſtated in page 335 of this work, them for principal and intereſt; and that if the plain- 
under the nead VDamages. ey pigs n9T tiff would diſcharge that debt, 'he might take the pro- 
„ e þ Geof eee fits of the priſon to ſatisfy, his debt. ane 
Trinity, 10 Geo. Saladine v. Sir Jacob Jacobſan. Thereon it was moved on flat. 8 & 9 W. 3. that an 
| VVV account might be taken of what was due on that mort- 
The defendant was one of the Directors of the South- gage at the time that act was made, for it extends to 
Sea Company and the plaintiff had obtained a. judg- | no farther ſum than what was then due, and what pro- 
ment againſt him for one thouſand pounds, And by ,t. fits were received by the affignees, or might have been 
7 Geo. it is enacted, That cue Director, &c, ſhall deli- received without wilful default ; which motion was grant - 
ver on oath before one T the Barons of the Exchequer, be- | ed accordingly. Vide Mod. Kep. vol. 8. p. 3506. 
| yy ny 57 day of arch 7 Tr e 4 1 „ 5 IEEE 
the real and per jonal eſtate, of which he was paſſeſſed or in- 8 r 0 > oo # 
titled unto in his own right, 7 77 any other Fg in truſt Ha er 10 * te 225 
for him, & c. which ſhall diſcharge him from the de- , See this caſe fully ſtated in page 273 of this work, 
mands of all other perſons; all which eſtates ſhall be | under the head Condition. ; 95 
5 and 2% We by K of Fas act, nal hall Cr ARR "4, = 
be paid into tne Zxcheguer, and applied for the benefit I e PWT gg | 
of . South- Sea Company. 4 , DP f is . | Nie = Ga Fenner ve Ada. Ferer. 
motion was made for the opinion of the court, this caſe fully ſtated in p- 10 Work 
whether the defendant could avoid this judgment on bis NES. 3 = ee | - 25 on vn advice 
own affidavit, that he gave in a true inventory, purſu. | | | | 


3 curiam. All that 4 required in this caſe by the '| Michaelmas, 5 Geo. Graves Vs King. ” | l 
ſtatute is to give an exact and true inventory, and he | e 7 I AO gf Wt RIO "in e Ne Ki 
ſwears that he gave an inventory purſuant to. the a&t, | ee ring — TO rams parts: 4 
ſo need not name all the particulars; and it is abſo- on the 14th day of Februar two da 7 after that term i, 
lutely neceſſary that his evidence ſhould be taken, be- We e e Y 2 9 
ſe he den eee ee eee, -P and the execution bore teſte on the 12th day of February = 
cauſe he bell Lyows whether the infenory was tr or | 7745 and 9/6 6 ding rt e 1 
: dt „ Wann mim wes "aebene e | judgment, it was urged to be irtegular, for the judgment So 
Mod. Rep. vol. 8. p. 291. | EE | = a to the fir/t day of the term, ſo that there is — 11 
WW detoaen we fatram nd che motions? The is 
chaelmas, 10 (rea, , Crofts, Executor Curtis, Vo | council for the plaintiff replied, that the plaintiff was + 
Bautel, the Bail of Harris. | | right in point of fact, though wrong by a fiction in it £48 
See this cas fully fate in page 16 of ths work, | en eminence , fe fi din of ow ere, b. | 
80a ; | enter continuances to the laſt day of this term, fo as to F BY 
under the head BirLBl 1 make it a judement of that day, or to get the judgment 1 
Michaelmas, 10 Geo. Clark v. Corniſh, or Corniſo v. But the court denied leave to enter continuances, it . 
e Clark, et al. 2 N jo l wy now” a record of | three years ſtanding, neither = 
bees II bene I would they permit the judgment to be entered as of the = 
See this caſe fully ſtated in page 169 of this work, ſucceeding term; judgments being obtained on adverſe 1 
under the head Baff. I | ſuits. The court being divided in their opinion as to bY 
1 | 8 a ; uaſhing this executon, no rule could be made; where- TRY 
. . Michaelmas, 10 Ges. Miller v. Bradley. 4 wor the execution was let to ſtand. Vide Med. Rep. vol. FRE 
mu en den Cotton v. Ou. | Sex this caſe fully, ftated in page 118 of this work, C 
* e raking his goods, 3 under the bead Arg , Fudgments 1 
d juſtiſied the in t Jeu plain⸗- - 6 „ pe | | 
75 * „ Nn, the-plainy | 7M Micbaclmas, 
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ment againſt the then Earl of Bolingbroke; but by the 
carelefineſs of his attorney it was never entered up, 
though he had charged the plaintiff for ſo, doing, and 
had been paid his bill. The attorney being dead, 
whereby the plaintiff had loſt his remedy againſt him, 
and there being a decreelin Chancery for the payment of 
the debts in a courſe of adminiftration ; the plaintiff : 

to have the preference before the other creditors, mov- 
ed the court for leave to enter up the judgment nunc pro- 


tune, i. e. mow far e, oe eee 5 
the court refuſed to do it, 
(though not being Arcam it could not affect pur- 


chaſers) it being at ſuc | of time, that tt 
preſumption. was, that the debt was ſatisfied. Vide 


Stra. vol. 1. p. 639. i 


ment on an old warrant of attorney. the defendant eing 
living, and the debt unpaid; but it appearing, that the 


Judgment E 
tion. | Vide Stra. vol. 2. p. 718. | | | , N25 5717 


ſurtendered in diſcharge of his bail, and commieted to | 


which the court made a rule for the plaintiff ito: ſhew 


paſfive, verb, I, it" is" conſidered)” thetefor 
de Strange, vol. 2d pu 


53 


i B 4 , i! N Neos M8) ov Miter I. | ) 
Michaelmas, 12 Cem Flower' vi Lord Bolingbroke. |. 7 
Fr op 


: 3 28 * 4 >” 8 a > * 
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*v |; jt Abt. * 1 7 K. PO. 
About twenty years ſince the plaintiff obtained i. des. 


But on confideration, 


a diſtance of time, that the 


| 
Mithatlmas, 13 Glo. Wild v. Sand. 
; ST nn Wy TY. FN 


Dy | N g a 
The court was moved for leave to enter up a judg- 


arty to whom the warrant was given to confeſs the 
ent was dead, the court would not grant the mo- 


tt, Up þ 


Michaelmas, 13 Geo, Lancaſter v. Fielder. | 


In an action brought by the plaintiff againſt the de- 
fendant, the defendant put in bail, and afterwards was 


the Marſpalſea; the plaintiff proceeded in the action, 


and got judgment, and ſued out execution thereon by elegit, | 
on which the ſheriff took an inquiſition, and levied | 
| ſome of the goods of the defendant in part of the debt, 


but returned, the defendant had no lands. The court 
was moved that the defendant might be diſcharged out 
of cuſtody, for ſince the plaintiff has choſe an elegit, be 
can have no other execution, becauſe he has made his 
election to take the elegit'according to fat: Węſim. 2. c. 
18. In 2 Inſt. 395. Coke ſays, after ſuing out an eleg:t, the 
plaintiff on a judgment in debt eannot have a 50. On 


cauſe, £&c. And on another day the Judges were all of 
opinion, that it being returned, that the defendant had 
no lands, the elegit was to be conſidered only as a fl. fa. 
though goods were levied; and that if the defendant 
had been at large, the plaintiff might have had a capias 
ad ſatisfaciendum. So is Hobart's opinion, Hob. 58. 
Foſler v. Fackſon- 1 Lev. 92. Glaſcack v. Morgan. But 
if any land had been extended on the elegit, the plaintiff 
bad been bound down to that execution. -T herefore 
the former rule was diſcharged. Fide Raym. vol. 2. p. 
1451. e a e 2.4 oft cd” 


Trinity, 3 Geo. 2. The King v. Hayes. 


See this caſe fully ſtated in page 118 of this work, 
under the head Arre/t of Judgment. [95 34 
| Eafter, 4 Ce. 2. "General Rule, | 
Tbe court taking notice of the great inconvenien- 
cies ariſing from holding a warrant to confeſs judgment 
by a perſon in cuſtody to be good, if any attorney {tho”: 
for the oppoſite party) was preſent; made a rule, that 
for the future there ſhould be an attorney preſent on 
behalf of the defendant. Vide Stra. vol. 2. p. 92. 


The entry of judgment was n * without the wo d 
eft. It was objeed, that it Was. 4 17 


* * 7 a 9 7 14 „ | * 2 
ti ten. 


under the head Damages. 


| Temp. Lord Hardwo 5. %%, 


| For. 6.1 
Per curiam.. The Word being atbrevtited” it wey 


paſs for the preſent tenſe of the indicative mood of th 


Michalnids, 4 Gta. 2. "Fuller vs Yateln: 


| Lady Twiſden, (the defendatit's teſtatræ) om the ch 
day of 8 1729, ade 4 warfant ory % 
confeſs a judgment. On the 18th day of April 17 zo, 
ſhe died, and the judgment was, ſigned. on the 229 day 

of April as a 88 Judgment of Kafler term, which be- 


an on the Tb. And ö tbtien de der it Ade, it 


| dd, that by the desth of the party the nt was 
countermanded 1 Vent. 310. Salt. 399. Un Witt. 521. 
5. fot it is conſidered as giventenly*in'vale of the par, 
ty, to 3 her perſonal appearance in coart;,antithe 
attorney ea 
herſelf, And this is by relation to diveſtsa right legaliy.. 
veſted in the executor, Who in eonfidente of thegoods' 
muy have advanced money out of his o-] Ʒ§ eſtag er. 


mot do more for her than ſhercouldid Tay | 


But the court ſaid, the -Eaſe of Dares u. 4 


| Salk. 87. 2 Mod. caſes 93. was not to be got over; 
and that it being the courſe of the court ta enter the 


Judgments as of the fir day, of the term, they eau * 
1 . . 


alter-it on conſideration of 'the circumſtances 


tend a'particular cafe: befides, this ſcems 0 de eas 


blifhed by the Nature of Fails, which provides'for ur. 


1 4 987 , #4 1 q 
— * * * ) *% 4 4 WAY: 133 e 5 % 


e en en VAR ei BAS ORs oh 


+ 


3 5 11 7 j 

12175 2 1 540 R a f 
"(WE OF * * 4 13 * 1 U nnn Ws 1. 
4 Fe- 2 X. Kent. e 
02/3845; Eaſter, 7 Ce. 2. | ent V. eee JON 3K* 


dee this caſe fully ſtated in page 336 of this work, 


* 
— 


Baſter, 7 Geo. 2. - The Ling v. Poole. 1133 3 
See this caſe fully ſtated in page 298 of this Work 


under the head Corporations. 
; | Polk wwe 


1229 45 1 53% 


9 i * 
t \ 4 
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 , Trinity, 7 Geo. 2. Francis v. Na. 

On a motion to ſet aſide an execution on à fer 

by confeſſion for irregularity. It was 'refolved, that 

where judgment had been confeſſed with a Afehrunct to 
ay execution till a certain time, and execution is take 
out within that time; the court may ſet it aſide; b 

where there are long collateral agreeménts, and the 


defendant alledges that by feaſon of them evecution 
| ought to ſtay, this court cannot enter into and try the 


equity ariſing on them, but the defendant, if aggtiev- 
ed, muſt apply for relief in Chantery, . 
_2dly. Nothing can be taken in execution that cannot 
be ſold, as deeds, Writings, c. 
3dly. That bank notes, &c, cannot be taken in er- 
ecution ; for though they are aſſignable over, yet not- 
withſtanding they remaif in ſome meaſure” theſes in at- 


tion, and the ſheriff or his bargainees cantiot bring an 


action on them without aſſignment, notwithſtanding 
the act for aſſigning them; vo they are ſo much things 
in action, that it was neceſſary to have a new Act, in 
order to make the ſtealing of ihem felony. Vid Caſes 
„ 0905 0 RT 


1 


7 "Michailmas, 7 Geo. 2. Horton v. Kilmore,. Error, 
1 k R n 14 3 


See this caſe fully ſtated in page 44 of this work 
ander chr head {8a f Ot Wes 


Micbaelmat, 8 Geo. 2. Bern v. Bern. 
moon FN 44354 ö 19 '4 


Sos this caſe fully ſtated in page + offer "Ig 
der the head . Fur 45 YAY Wu. 


1 , 


. 


n 
OREN 


*%. 


I LINED of SOLD. ont Ch ana e's 
Trinity, 9 Geo. 2. The King v. Luckups 


þ 
* 


| 


under the head Gaming. 


EST O01 En 


be court was moved in behalf of an exzcurey to ſet 
aſide a judgment ſigned againſt his teſtator; Un # wür- 


| teſtator died on. the ſame day ion, which the judgment 
in the morning. But che 'courtirefulcd to 


the judgment Was affirmed. N. 


874 R | | | 
| n 5 inan enn ee 5013 ene ee 
; : ' | | 73 | | Lord 
| „ * +. | 
as 5 : « 
1 
5 % 
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Ses this caſe Fully ſtated. in page 501 of this work, 


rant of attorney given by the teſtator, for that the 


was ſigned, but before it was ſigned, viz. at four or 


In, > is co oc aa 


l 


/ 


| | : . N | ; | | | f 0 N | EE | ; F 
mene 7 


Tord. Mandtufale ſaid, It as lik e in Michazhmas 10 Geo, 2. moved to have the award 0 . 
in the fir ff report, der, recovery neſled the n day | executor fer aide, und to VEAGHired to þ ad; ig he- 
of the term, ug the theh recoveree died that very ing to ng purpoſe to expect relief on the trial ofthe + 19 
morning i ; es 1 e e ſh RAE good. 475 Fe 8 — * 2 eee — = 
nd he mentioned Moodiuar „ caſes ieh went good there his" been no ſtirs fei, and only two hin, the 9 
| — further, for there he; gave @ warrant of fn an court Will relieve on notion, and pot put the — 2 1 wy 
enter judgment, and died within a year aftet in time of 15 en ae; and'the kate of the real ſaſſets wass . 
vacation z the attorney, entered un gudgment of the/pre- | proved ro be 130 7. Mhięh ſhe offered o deliver ypy and Tu. 
ceding term to his death, fer he died In vacation, and | to'be'Cxariiinet®/on/tnretiogatoties; if-the:plaintiffiwas | . 
the court ud not ſet it aſide. Fide.Caſes: Temp. Lord diſſatisfied with the account, _ e a3 
Hardib. p i. J The court was inclined to relieve her: but on con- mn 
M8 e wit ade big od? Nd ade. of | mayo Fre G warp ih Ween RY i oe nee 3 f Fi 
© » Michatthnid, 9 Gro, 1 Sibbe w. Ruft, | feps taken ſubſequent to the award of execution, the i. 
Vo ; " ä N eee 8 * work thought ſhe came too late; and for that reaſon . TRY 
, On een ma to ſet aſide a 8 a. refuſed to interpoſe. Vide Strange, vol. 2. p 107 5% „ i 
2c. to revive the ſame ; it was referred to the maſt ; 2 1 1 
who repotted, that the declaration was delivered on | LAN 10 Ci M Sona? n i 1 
he 1 th. ay ot June, a4 jlummons ene unge: use EHB BY F. \ i 
Ford H zt bis Chumbi un che isch Aro See ——— Ily ſtated, in page 423 of this work, 1 
une for time to how 7 the! ee eee | 1 "Op TI Error. hn en 7191002 08 %% Fl 
at Bath. Attendance before on thergthsdayy || ea 02 ni eg ante cf "0 
when he gave the defendant time to lead tothe asth, * th 1 eis on, s „ Lia eh | Fi 1 
but 10 f the defendant was ade ue es wt | „ Faſter, al C, ee e 14 
Bath, though the attornies knew ndthing'of it; forke || Phe great aueltion id ie ad eb e + OR 
died on ade ed, and thetefore his attorney did not f | 2 ot , eh which came from | REN 
plead within the time given! and on the eth the 7. in öl count, dad drbt-would lie there on s Judge . 
plaintiff ſigned his judgment, and has fince ſued out a 8 155 our, Fy q after to ſolemn arguments. un TH 0 
ſcire facias againſt the defendant's euecutorm. vi 57 th e court firongly inclined that it Would not, 11 
e council for the defendant ſaid, that hy his death 5000 by dt Ne. ee dut the plaintiff in 1 
the ſuit was abated; for though by Hat. 8 & g Mz. cr. hd r plaintiff, and had Judgment againſt ſhim 1 
11. ect. 6. If the defendant dies after the interlocutofy *- 7 ad _ 92 Feeeennt, an which the 15 + 
judgment is ſigned, and before final ſudgment, the ſuit ä a my pales, Without any opinion 1 
Taft not abate, yet in this caſe the dfendant died before = ae | py b court urther thah What Was ſaid j; 
any judgment was ſigned at all.). 0c ormer Arguments, ide Stratge, 200 f. pi 
Lord Hardwicke. In all cafes of warrants of attorney, || Fac ON, Wm ew COW}. . vauwons ng Ki 
as they are not-adverſe cauſes, the cut haveiſupporeed || : „„ | i 
theſe judgments by ſuch relation, but this is an adverſe || Eaſter, 11 Gro, 2. The King v. Harwood, © - = 
cauſe, and. ſuppoſe there had been no further time || __ | e Os = 
given to plead, but after the rules for pleading were 3 The defendant. being a juſtice of the peace, was con- 8 
out, the defendant had died, and judgment had been victed on an information, for a conviction by him 1 
ſigned after his death, ſure that would not be a good | made of an ales houſe- Keeper, who was never ſummon- BY 
Judgment ; for the.defendant, after the rules for plead- | ed or heard. The court was moved, as a matter of [| 
ing are out, may plead at-any*time before judgment is courſe, to diſpenſe with his perſonal appearance an by 
ſigned, and the order for further time to plead was ne- PT aying Judgment. This was oppoled, unleſs thete 1 
ver intended to bind the party /as\iFipudomeit had been | | [was ſome. reaſon given, or idauit made: and on de- + Bf 
ſigned on the day on which the rules for pleading were bate the court held it was noc a matter of courſe,; and 1 
out; at. 8 & 2 « 3. will not vary the caſe at all, | | - ther defendant afterwards appeared in perſon. Hide - 1 
Per curiam. The judgment and ſcire facias muſt be ſet | Stra. uol. 2. p. 1088. nen o 9165 5 oy 17 tour ik 
aſide. N Gef Led Hd pe fg \ 4 $5 4 wh 1 adds 4b 748} 216,464 % $18! 1 7, 3G OR C3 i 
ER aan Din rs wo nee ot) Michaelmas, 11 Geo, 2. Chancey v. Needham. 1 
Michaclmas, 9 Geo. 2. . Lockwoad v. Beaumont, 19 ee d en e 9 ON! bat LATER g [ f 
JJ ᷣ ᷣͤᷣ¼' m ĩðé LE eleventh of November, about twelve o'clock 18 
The court was moved to ſet aſide a Judgment, for that | at Bohn, a tie was müde eo enter ü p c on bs 
before the ation. brought the defendant had paid the | | an old warrant of attorney, and an ofidavit was pro- = 17 
debt to one A, wbo gave bim a releaſe, and afterwards | | duced, ſworn the day before, of the / party's being 1 
aſſigned the debt to the preſent plait tiff ; but could aſ- | alive; and the debt unpaid on which the Eourt malle it 
ſign no-irregularity or ſurpriſe in the ſigning this Jug. the common rul eee. Lt 


— 8 


— 


ment, for the. defendant, inſtead of appearing and | / The court Was moved at another day to diſcharge 

pleading the releaſe, let judgment go againſt him by de- it on an afrdavir; that the defendant died the day ihe : 

fault, OOO J motion was made ut ſeoben o clock in the morning: 

Lord Hardiuicte. We do, ſometimes, on den and it was inſiſted, that this wWas à great furprize on 

of coſts, ſet aſide Judgments that are-ſtrictly regu ar, if; 1- 'the court” 7 | Park a & "ey 1 Is th | +5 5 214 $93 ei 

the judgment, had been obtained. by. ſurpriſe, ger _ * And! on great debate the court declared; that if it 

the parties iq to try the merits, but never as this caſe| had then -appeare74hir the mag was dead, thhey 

is, where the judgment is regular, and no. ſurpriſe, | | would not have made the rule; but they compared | 

therefore the motion was denied. Jide Caſes. Temp. it to the caſes, Salt!” B and Fuller". Jolelyn, Gol. 2. | 

Lord Hardw. p. 157. ” > 3 Fn 0 8 6 5 £9" che deceit which had been e 

| es: | put on them to" prevail?” Vi Stftnge; vol."2."p."y0B1. 700 
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Trinity, 10 Ge. 2. Wharton v. Richardſon” nun. „7 
e W 4: a 12 - Gainkoroueb. ecutar 
| | - Micharlmas,, 1,3 Geo, a. wie , Executor of 


A. ſcire facias was brought againſt the defendant as { , .:Gamborough v. Holl ts 


** 


3 ii 


adminiſtratrix of her huſband, on a judgment for I. 0 ũl t oo 
and after two nihils returned, a ſcire fieri inquiry was| | ; The defendant was debted by bond to the plain- 

taken out, and the defendant. attended the execution of tiff & teftator, who died * the, thirteenth, ed, | 
it, in order to lay the ſtate of aſſets- before the jury :| | 1738, On waking up all accounts; the defendant.on 

but the plaintiff inſiſting that the award of execution on) | the thir of April, 1739, executed 2 warrant of attorney * 


the former writs was in point of law an evidence 0 
alſets, a devaſlavit was found to 111% J. 18 5. 1 d. I 
Hilary. Ge 2, ſhe appeared to the ſcire feri inquiry 
_ Fe at he had fully ee forge traverſed 
the deve/tavit. .. And notice, af trial being given, and 
countrrmanded, and noting under Jams 00 it 4 he 
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| to confeſs ju 7 at the ſuit of the executor, as of 
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being entered of Hilary term, when the tefiator was | Fafter, 31 Geo. 2. The King eee 


eing 


Phe court held it to be irregular, for the attor- 


y could have no authority to appear in Hilary term, 
po Pew of the executor: and the judgment. muſt be 


conſidered as of that term, though to other purpoſes | 


the day of ſigning is material. So the judgment and 
execution were ſet aſide. Vide Strange, val. , 2+ page 
$321, * FFT 


9 
» * 
N 8 = 5 
Sue) 1d 5 

. 
©" 


: 4 PW 7 1 i as . ; 14 
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Mic baelmas, 18 Geb. 2. Landon v. Pickering 


i „ i Nin 0] . ö ; 
. 4x — caſe fully ſtated in page 424 of this work, 
unde ine e $9113 + 


18 36 % R 


Hir, 19 Ge. 2. Watkins v. Hanhary: \ 


3 


The defendant being taken on a capias ad ſatisfacten- 
dum, paid part of the debt, and gave à warrant of at- 
torney to confeſs a new judgment for the reſt, on time 
being given him to pay it. 
ſet this aſide, becauſe, no attorney was preſent on 
the part of the defendant 
executed, accord ng = 8 * 
court, the % of which in pea 
in a xa arreſts, may extend only to meſne 


proceſs but the ſecond is general, and relates to any 


ſort of cuſtody 


ing in cuſtody as aforeſaid, the only intent of that be- 


mg, to make it neceſſary to have an attorney on the 


part of the defendant, whereas under the former rule, 
an attorney for the plaintiff, (who was not likely to 


adviſe the defendant for the beſt) was ſufficient, Yide 


Strange, vol. 2. p. 12. 
Hilary, 19 Geo. 2. Fitzgerald v. Plun bet. 


The court ſet aſide a judgment entered on a warrant 
of attorney given in Ireland by the defendant, while 
in cuſtody on a meſne proceſs at the ſuit of the plaintiff, 
becauſe no attorney was preſent at the giving of 


it, according to rule 4 Ges. 2, and faid that was an 


univerſal rule, and the plaintiff f he would make uſe 


of this court, muſt conform te its rules; they com- 
pared it to the caſe of ſtamping. foreign deeds before 


they can be read here. Fide Strange, vol. 2. p. 1247. 
| Michaelmas, 19 Gen 2. | Forbes ve Lord Middleton. 


On an action of aſſumpſit, the defendant pleaded the 
gener iſſue, and the /latute of limitations, the iſſue was 


ound againſt him at the aſſizes; but as to the ſpecial 
plea, there was a re lication, rejoinder, and ſur-re- 
inder, to which the defendant demurred, and the 


J * 
| plaintiff joined in 'demurrer, This term the plaintiff 


made it a concilium, and put it in the paper, and nobody 
- appearing to ſupport the demurrer, obtained judgmant. 


The court was now moved to ſet this aſide as irre- 
gular, the rule for the concilium having never been ſer- 
ved, or any notice given of putting it in the paper. 


But the court held it not to be irregular, and that it 
was the duty of the defendant to ſearch, fince he muſt 
expect the plaintiff would proc ee. 

hen the court was moved to ſet it aſide on pay- 
ment of coſts, on the ground of ſetting aſide irregular 
Ju ments. : N 

ut the court ſaid, that was never to be done, but 
where the defendant was to plead to the merits; not 
to give him the advantage of a nicety in pleading. And 
if there was any ground for the demurrer, (as the fact 


there was) he might bring a writ of error, but they 


would not relieve him, though he offered to waive his 
_ writ of error. Vid Strange, vol. 2. p. 4 


Hilary, 30 G0. . Tooker v. The Dale of Beaufort: | 


| See this cafe fully ſtated in page 468 of this work, 
a : 3 * 3 
| vader the head Fun. 
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Ne Aſter hearing the a 

hen the warrant was | Ta. N 

3 rules of the ſides, on ſhewing cau 
in 


g of perſons 
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for irregularity (which irregularity was, the ſui 


therefore they not only diſcharged the rule, but dif 
charged it with coſts. Vide Bur. vol. 2. f. 660. 
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©  Cavil'v, Biirhaford and "others; 
ett eh 9951900393 0503 S011 ORUORS nat mad, 
* 1 = 5 

to be ditected to the 


ir 


On a motion for à mündammt 


defendant, Jobn Peters, the county clerk, (Who was 


the ſteward of the court) and alſo to the free ſuitors of 
the county court of the county of Cornwall, command- 
ing them to proceed 16 final judgment in a certain cauſe 


by plaint in replevin, commenced in the ard county 
court, between John Cavil, plaintiff, and N 


55 P I 1 Burna- 
ford, Anthony Pomery and Nicholas Pehnes defendants; 
in which cauſe the ſaid Jahn Cavil obtained an interls. 
cutory julgment in the faid caunty caurt. A rule to 
ſhew cauſe was obtained. * 
The council on ſhe wing cauſe to this rule, took the 
followin exxeptions. 8 7 Mi 3 2 N V3 133 $3 
_ 1ſt, Whether the judge or ſteward of an inferior 


* 


| court has a right to ſet gde interlocutory Judgments te- 


gularly obtained. 4 A413) bo oe SHS. 10 nnn ded 4 
_-20ly,” Whether in this particular caſe, the fleward of 


1 44 3 * | RD WE 1 , | 4 
The cout was moved to | #275 inferior court had 2 right to. de as he had done, 


= 


and as is the practiee of that inferior cout. 
ments of the council on both 
for and againſt this rule, the 
court diſcharged the rule. 
Per curiam. We ire all clearly of opinion, That 
they may ſet aſide regular interlocutory judgments, in 


| © order to let in the merits” both on the reaſon of the 
4 : | | | : t - ; , ., | :, * 1 1 N 
The court held the warrant of attorney to be ing, and for the conuentence attending it; and there. 
- well given, for the defendant had a benefit by it in 
gaining time, and the ſecond rule muſt be conſtrued, 


fore we are unanimouſly: of opinion, that a rule muſt 
be made, That %u Peters, the county clerk, and 
the free ſuitors of the county court, ſhould: ſhew 
cauſe why a mandamus ſhould not iſſue, directed to 
to them, commanding them to proceed to fina/ 
„Judgment in a certain plaint in replevin, com- 


i menced in the ſaid county court, between $0 Cavil, 


«© plaintiff, and John Burnaſord, Anthony Pomery, and 
Nicholas Form defendants, in which Gig ae the 
** ſaid Fobn Cavil obtained an inter{acutory' judgment in 
„the ſaid county court, and the | preſent rule be diſ- 
charged.“ Vide Bur. vol. 1. p. 568. 


Hilary, 32 Ces. 2. Cooke v. Peter baer. 


a e bee d e ee ee 
under the head Ce. | e 2 5 01 
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On ſhewing cauſe againſt ſetting aſide an execution 
out 
the execution abave a year after the judgment obtained, 


without any writ of ſcire facias to revive. it,) it appeat- 
ed, that the whole delay had. ariſen on the part the 


\defendants, by bills in Chancery for injun&ions, and 


by obtaining time for payment, &c, 


he court were unanimous, that the preſent rule 
for reviving a judgment of above a year old, by writ 
* of cite factas, before ſuing out execution on it, 
which was intended to prevent ſurprize an the. defendant, 
ought not to be taken advantage of by the defendant, 
who was fo far from being ſurpriſed. by the plaintiff's 
delay, that he himſelf had been trying all manner 
methods, whereby he might delay the plaintiff”; an 


4 af 
- 7 
* 


Trinity, 32 C33. Ges. 2. The King v. Robinſon, Clerk; 


(See; this caſe fully ated in page 220 of, this work, 


Garment. 


du Hilary, 33 Geo. 2. The King v. Spragg and another. 5 


7e Ken che Gabe fully Gasse in page 4% of . 
vader the head adi deen. n oy Chis" weit 


+11... Trinity, 1 Gee, 3. | The King v. Higginſon . 
Hgee this caſe fullj 
under the head Didi2ment- 


ſtated in page 307 of this works 
F ˖ 
e 


— 


LY 


Eaſter, 4 Gras $ Marder and Wife v. Lee. 


gee this caſe fully ſtated in page 218 of this work, 
under the head Baron and Feme. Hara 


Trinity, 5 Go. 3. Weſton v. Maſon, and Wiſton v. 


Adjudged, That the court will not intend atiy thing 
to overturn a 7 | | : 

See this caſe fully ſtated in page 119 of this work, 
under the head Ar of Judg nt. 


Michaelmas, 5 Geo. 3. Swann v. Broome. Errors 
Adjudged, That a judgment relates to the eien 


the contrary, ſhewing that the judgment cannot hav 


that relation,” Vide Bar. vole 3. p. 96. Et] 


0 
1 11 4 1 — 4 A — be 


Juriſdiction, 
Trinity, 6 M. & M. Phillips v. Berry. 


= 


 Adjudeed in this caſe, which fee fully ſtated in page 
407 of this work, under the head Error : 


1ſt, That to this court belongs authority not only | 


to correct errors in judicial proceedings, but Other 


errors and miſdemeanors tending to the oppreſſion of 


zdly, That a college is a temporal or lay corporation 
of the ſame nature as an hoſpital, and the court in this 
caſe allowed the diſt inction in Bagge's caſe 99. h. that if 
a layman be patron of an hoſpital, he may viſit it, 
and diſpoſe or deprive, on good. cauſe, the maſter 
but if he deprives him without juſt cauſe, and by co- 
lour thereof the maſter be ouſted, he ſhall have an aſ- 
ſize, becauſe the common-law will not permit any per- 
ſon to be aggrieved without a remedy. And ſor theſe 
reafons they were of opinion, that they had hete a ju- 
riſdiction to examine and correct the erroneous pro- 
ceedings of the viſitor. But they agreed, that if the 
Ordinary deprives a maſter, who is ercleſiaftical, with- 
out juſt cauſe, he ſhall not have an affize, becaufe he 
has another remedy by appeal. Yide Raymond, vol. 1. 
p. To by 0 ; 3 4. 5 


Michaelmas, 6 W. & A. 2 Biſhoþ of Llandaff*s 
| * 


In an action brought for ſuing out a prohibition, it 
was held, that where temporal courts have juriſdiction 
of the right to an office, and the iritual chu to the 
exerciſe of that office, the right 
temporal courts; Via Moth Rep. vol. 4. p. 2 


after, 11 W. 3. Dr. Granit v. Dr. Burwell, er ab. 


Halt, Chief Juſtice. Judges of record are not liable 
to actions or indictmenis for giving falſe judgments. 

a vhs a judicial r | 2 2 
periong atute, they may examine on N the, Vi. 
ö — je PD, 472. 8 aff 25 | PEROT} 


Bats 


Michaelmas, 1 Ann« Reginald or-Reginol v. Thlr. 


See this caſe full ſtated in pa 412 of this work | 
under the lead Errors 7 alk Fa 6 ink EE | 


7 


- 2 - * 


of Eofter, 3 Alu. Sparks v. Moo. : 


An adion of debs was: brought' in Zofider s N pro- 
hidition was moved for ; and a rule , granted, on Tup- 
Leſtion that the defenda 
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all be 950 in the 
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ing laid to entitle t 


Fl 597 
low, that the cauſe did ariſe out of their juri/difion, 
and offered to make oath of the truth of his plea. 
It was ſhewn, that he tendered the plea after the 
court was up, whereas it ſhould be in his proper per + 
fon, and in court; and though an affidavit was offered 
here of the plea, and one Turner's caſe, 4 Fac. 2. was 


quoted out of , where a prohibition had been 
granted on ſuch an affidavit here above, without oath. 


of it below. Yet Powell, Powys, and Gould, Juſtices, 


Holt, Chief Juſtice, being abſent, diſcharged the rule. 
For in all pleas that o/ a court of their ſuriſdiction, 


whether inferior or ſuperior, there muſt-be an vath in 
that oy court of the truth of the plea» Vide Mod. 
Reps . 6. p-. 146. | - | : L's. 


| day 1 Michaelmas, 3 Ann. Stanion or Stanyon-v. Davis ar 
of the term, unleſs any thing appears on the record to | | | | 8 


avies. | 


Kee this cafs folly. flated in pages 15 and 318 of 
this work, under the heads Auerment and 


ourtsSe 


Eafter, 6 Ann. Kendall or Coundell v. John. 


Ses this caſe fully ſtated in page 36 of this work, 
under the head Aioms. _- | 


"I inity, 8 N The Dazen v. Layton or Leigbten. 4 
See this caſe fully ſtated in page 256 of this work, 


under the head Certiorart. 


_ Michaelmas, 10 Ann. Anonymous. 


The court was moved to quaſh a writ de excommani- 
cato capiends. | 3 
_ The firft exception taken was, that the writ ſays only 


for defamation, but does not ſay what defamation; now 
there are ſome defamations that are not of ſpiritual conu- 


ſance: this obje&ion was over-ruled by the court, who 
ſaid they would not prefume that any court would ex- 
ceed its own juriſdiction, unleſs it appeared plainly it 
had done ſo. EN IN | ada 

T be ſecond exceptivn was, that the ſtanding forty days 
excommunicated did not appear in the writ ; but not 
allowed. 97 ny 1 FIRE wb 

Per curiam. The forty days are never inſerted in the 
writ, but in the boy one only: beſides, this objection 


is not proper here, but in Chancery ; the forty days ex- 


communication being the very foundation on which ths 
court grants the writs Fide Mod. Rep. vol. 10. p. 71. 


- Eaſter, 11 Ann. Anonymus, 


A return was made to an habeas, corpus, directed to 


the Mayor's court of Canterbury, of a cuſtom in Can- 


terbury, which aged this court of its Juri/didf7:on, | but 


the return was defective, and it was moved to amend 
the return, and a rule mij Was granted. 115 

On the day fixed to * cauſe it was inſiſted, that it 
ought not to be amended, and the court ſer aſide the 
rule for the amendment, becauſe tnis was to ov/? the 


court of its. juriſdiction, and by conſent they were not 


to proceed by law. Vi, Porveſtue, 5. #73. 
Eafter, 9 Gree Spackman v. Huſſoy. 


© The pfaintiſf declared in the Mar/balſca Court on an 


infimul DN within the juriſdiction, &c. and had 
ment z and now on 4 motion to fet it aſide, it was 
inſiſted, that the account dots not alter the duty, for 
that may ariſe ip 7or4 z and no other conſideration be- 
ie court to auy juri/diffion, the 

judgment ought not to ſtand ; but it was adju ged . 


the account was ſufficient to give the court a juri/dic- 


Trinity, 9 Ge. Cooke. v. Wingfield. 


There was a libel againſf the defendant for defama- 


tory words ſpoken by him in London, and-aftes ſentence, 
he mdved for a prohibition, and obtained a rule that the 


laintiff ſhould ſhew - cauſe, o why a probibition 
e 
I 7N | And 
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"Trinity, 33 & 34 Geo. 2. The King. v. 


/ 


And now the cauſe ſhewn why it ſhould not go was, 
that it ought to appear on the face of the libel that the 

atter is not of ſpiritual conuſance : otherwiſe that 
05 ſhall not be prohibited, eſpecially after ſentence; 
but no ſuch thing appears on this libel, for the defendant 
only ſuggeſts a cuſlom in London, that defamatory words 


ſpoken there are actionable, which ought not to be ſug- - 


geſted, nor any thing offered in proof, which is out 
of the libe}, eſpecially fince the defendant has ſubmit- 
ed ſo far to the juriſdif#ion' of the Spiritual Court, till 
ſentence was given againſt him. 

If there had been any ſuch cuſtom, he ought to have 
pleaded it in bar to the juriſdiction of that court, for the 
courts at Wefminſter ate not officially to take judicial 
notice, that there is any ſuch.cuſtom' in London. 

Per curiam. There is a difference between a motion 
of this kind before, and after ſentence in the Spiritual 
Court; for in the one caſe this cuſtom need not be 
pe by affidavit, becauſe it is; ſufficiently known, 


ut a judicial notice ſhall never be taken of it after ſen- 


tence ;. ſo the rule was diſcharged. Vide Mod. Rep. 
vol, 8, p. 176. 5 ; | \ | Fs 


9 rinity, 11 Geo. Ve aughan v. Evans. 


The defendant in this cauſe brought a bill of fore- 
cloſure in the court of Grand Seſſions for the county of 


Montgomery againſt the plaintiff, and others, to fore- 


cloſe Vaughan of his equity of redemption, on a mort- 
gage of lands ſituate in that county. And laſt term a 
motion was made for a prohibition, on ſuggeſtion that 
the plaintiff did not dwell in that county, but lived 
in England, and that the defendant had ſued out pro- 
ceſs, in order to get a ſequeſtration of the plaintiff 's 
lands that lay in Montgomeryſbire. And after having 
heard council againſt the” prohibition, the court made 
a rule for the prohibition abſolute, becauſe the ſuit is 
in nature of a ſuit in Chancery, and the proceſs is per- 
ſonal to ſummon the party ; which cannot be ſerved in 
this caſe, the plaintiff living in Exgland, out of the juriſ- 
diftion Of the court of Grand Seſſions; and if he could 


not be ferved with the proceſs, he could not be guilty - 


of a contempt in not appearing on it; and then, by 


conſequence, no ſequeſtration ought to. go againſt his 
lands, though they lie in that county. And this is 


the ſame caſe in effect as that in Comberbach 468. Tran- 
ter v: Du "yok And though it was objected, that the 
court of Chancery of England had their proceſs ſerved be- 

ond ſea, and brought parties into contempt, and this 
of the Grand Seſſions was an original juriſdiction; the 
court ſaid, this was not to be compared to the Chancery, 
(if they did proceed ſo) becauſe this Juriſdiction, though 


it was an original one, yet it was a limited one, and 


confined to that county. So the rule fot.the prohibition 
was made abſolute. Yide Raym. vol. 2. p. 1408. Mod. 
Rep. vol. 8. p. 374. Stra. vol. 1. p. 630. | | 


Trinity, 30 & 31 Geo, 2, The King. v. Goddard 
TOTS 1 an.. en bd 


806 this cake fully Ride i} pan £25 of oth; ha 
under the head Indiefment. e . 5-afad.g 


Hilary, 32 Geo. 2. The King v. Hariſborn, and others. 


_ Adjuaged in this cauſe, that the conſent of the parties 
intereſted in a ſuit, Cc. cannot give juriſdliction to a 
court that has zone. Fide Bur. vol. 2. p. 714 . 
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others, 


FU II | . 4 ; BF | 
See this caſe fully ſtated in page 260 of this work, 
under the head Certiorari. 


. @s_ ** 


: _—— 


| | . Juroꝛs. n 
Hine, * W.& Au. Cudip v. Radl. 


— — 


„ 


| under the head All, n Ls 


LY 


On a'writ of error brou 


| was affirmed. Vide Mod. Rep. vol. 10. þ. 396. 


598 __"Jurows, 
| | 


Michaelmas, 5 . 3. Dawſon v. Hituard. 
In 4efment, the jury was charged wich the evi. 


dence, and afterwards Lord Chief Baron Hard being 
judge of the aſſize in Cumberland, where the cauſe was 


tried, on the petition and conſent of both parties, mage 
a rule, that the cauſe being a difficult one, ſhould be 


| adjourned into this court, and that the jurors ſhould 
15 pn the day in Bank, being in three weeks of St. 
i 


chael under the penalty of 501. to give their verdict 


between the parties if the Juſtices ſhould fo plenſe, » And 


ould be made a rule 


the cauxt was moved, that this 
of court. „ 


But the motion was denied, becauſe the judge could 


not adjourn the jury, after they were ſworn and charg- 


ed with the evidence, nor could inflict a penalty on 


the jarors. Vide Raym. vol. I, p. 129. „ 
Per curiam. If a fury eat and drink before they give 

their verdict, if it 

for whom the verdi& paſſes, it ſhall be no cauſe to ſet 


aſide the verdict. Vide Mod. Rep. vol. 42. p. 250,” 


Michaelmas, 10 W. 3. The King v. Duncomb. 
The Attorney General moved for leave to amend an 


information againſt Dancomb, wherein the name of a 


commiſſioner of exciſe was miſtaken ; and leave was 
granted. Then the court was moved, that the maſter 


might ſtrike a Jary by conſent, which was alſo granted, 


being only a miſdemeanor ; but in capital caſes, this 
is never allowed, for then the priſoner would loſe his 


challenge; and it was never aſked to replead on amend- 


ing informations: in cafes of miſdemeanor the coroner 
returns forty eight, but not in capital caſes. Jide Mod, 
Rep. vol, 12. p. 224. | A 


Michaelmas, it V. 3. The King ve Kirk and Cages 


In this caſe it was 8 that ſome of the grand 
Jurys who found the bill might be of the petit jury. 
See this caſe fully ſtated in page 446 of this work, 


under the head Evidence. 


 Michaelmas, 13 W. 3. Turner v. Burnaby. | 


Two attornies at a tavern agreed each to name 1 ˙2— 
eight men to the ſheriff, out of which he ſhould fe- 
turn twenty four to try an iſſue. 
Per curiam. If the ſheriff will return a jury at the 
nomination of any perſon, it is a miſdemeanor in 
him, and it may be maintenance in him at whoſe re- 
queſt it is done; but here it being by conſent of the 
attornies of each fide, the conſent takes away the error. 
Vide Mod. Rep. vol. 12. p. 564. TS 


92 Eafter, 1 Ann. Anonymouss 3 
Per curiam. If a jury in an inferior court will not agree 


on their verdict, the way is, as in other courts; to keep 


them without meat, drink, fire, or candle, till they 
agree; and the ſteward may adjourn the court from time 
to time till they do. Yide Mod. Rep. vol. 7. p. ts 


: ' * G » 9 8 
; * 2 — | 1 x f 1 , |; * 1 .* | © n 1 '% * 
Trinity, 3 Geo. Hewet v. Bainard. Error 
. > 3 | % x 


* 


1 aht on a judgment ee 
the court of C. B. the ſingle queſtion was, whether a 
Juror that was withdrawn from the pannel by the con- 


ſent of both parties, to the intent that the trial might 


go off for that time for deals of jurors, may not be of 

the jury, when the cauſe 4. * de tried at a ſubſe- 

quent time; and if he be, whether that will be error. 
e court were clear of opinion that this man's try- 


-. 


ing the cauſe was no error + wherefore the judgment 


| Invthis cauſe, and-alſo in another agaitift juſtices of 


the peace, the court refuſed: the common fule for 3 
ſdecaal jury, becauſe that is often made up of gentlemen 
who are in the commiſſion. Vid Stra, vol, i. —4 

1 | . e 


* 


e not at the charge of the party 


\_ a ac ods aa 


. Trinity, 9 8 eo. Moor v. Thompſon. 


* 


under the head Damages. DT Hats 


Hilary, 10 Gee... The King v. Burridge, Mayor of Tis 


Pratt, Chief Juſtice. If an affidavit is laid before the 
court of a ſuſpicion that there will not be a fair jury, 


and the adverſe party will not conſent to a ſpectral Jury, 
we will rule one without his conſent. Its done every 
day in the CB. f Vide Aud. Rep. vol. 8. p. 229. 


Trinity, 10 Geb. The King v. Burridge. 


See this caſe fully ſtated in page 136 of mis work, 


under the head Attachment. N 
Michzelmas, 12 Geo. Snell v. Timbrell. 
On a motion for a new trial, it was held, that deſir- 


ing a juror to appear in this cauſe, which was between 
a miller and a baker, was no ground to ſet aſide the 


verdict. And the court remembered the caſe of the 


Duke of Leeds, who wrote a letter to a juror, deſiring 
« him to attend, and you will oblige your humble 


« ſervant, Leeds; which was held no reaſon to ſet -| 


aſide the verdict. Vide Stra. vol. 1. p. 643. 


Micbaelmas, 12 Geo. Parker v. Thoroton. 


A juror on the principal pannel was challenged, and af- 
terwards ſworn on the tales by a wrong name, and 
though no fault was found with the' verdict, yet the 
_ granted a new. trial. Vide Strange, vol. 1. p. 

40. e N 


Michaelmas, 9 Geo. 2. Goodtitle v. Thruſflout. 


In cjeftment on the demiſe of Lord Gower, it was 


held no cauſe of challenge, that a knight was not re- 
turned on the jury, according to the cafe of Holbourn 
v. King ſton in the Houſe of Lords. Vide Strange, vol. 


2. p-. 1023. 


Michaelmas, 9 Geo. 24 The King v. Duff. Bk | 


Lord Hardw. On ſtriking ſpectral juries, if one party 
does not attend, the maſter is to ſettle. the forty eighty 
then the attorney of that fide which attends ſtrikes off 


twelve, and. the maſter ſtrikes off twelve on behalf of 1 
the party which does not attend. Vide Caſes Temp. | 


Lord Hardwicke, p. 15% 


Eafter, 30 Geo. 2. Denn v. Lord Cadogan and others. 


Saturday 30th, April, 1757, being appointed by the 
court for a trial at bar in this cauſe, only nine of the 
Jy ape | f ˙ ę mm AO 39.5206 
The plaintiff's council prayed a decem tales. 


By the courſe of the court, this trial could not have 
come on again till fichaelmas" term; but the court 
conſidering - the expence and delay, ordered the 


decem tales to be returned the Monday following (con- 


tary to all former practice) 2 | 
On the trial of the cauſe the plaintiff was nonſuited. 
Vide Bur. val. 1. p. 23. e WE! 
Triaih, 31 Gen. 2. Wilford v. Burt. 


An action was brought againſt the defendant for tri- 


minal converſation with the plaintiff's wife : and the 
Jury (a ſpecial one) had given 5300 l, damages. The de- 
fendant was a clerk in the Exchequer, during pleaſure, 


at a ſalary of 504, a year, only ; which was his whole 
uf, es 8 q 4 <4 ee 


8 a ks 3 nnn 
On a motion by the defendant's council for a new 


trial in this cauſe for exce damages, the court 


were unanimouſly of opinion, that although there 


was no doubt of the power of the court to exer- 
eiſe a proper diſcretion in ſetting aſide verdicts for 


9 , K 4 N 5 », 
 #xceſive damages, in caſet where, the quantum of the 
"St" 1 ah 1 1. 5 0-14 ef wh #\: 6 = of Bai * 
* 
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See this caſe fully ſtated in page 335 of this work, 


_—_— 


| 


* 


— 


b 


: 


» 
4 | +, 


g 
* 


concliſion from facts admitte 


See this 9 in page 263 of this work, 


Judtices of Peace. 
17 7 | 158 "AD ”_ \ "SOS + 4s 
under the head Indi&ment, 


he proceeds irtegularly in his o 


ed at the bar, that if it is a fault, yet. it was helped 


1 


- * 


rent, or were of ſuch a nature, chat the court could pro- 
77 Judge , the degree of the injury, and could ſee mani 
fe 


Y, that the jury had been outrageous in giving ſuch . 
amages as gręatſy exceeded the injury; yet the caſe 
was very different, where it depended on carcum/tances 


|. which were properly and ſolely under the cognizance of the 
jury, and were fit. tobe ſubmitted to their deciſion, aud 
eſtimate» And they held the caſe of criminal converſa- . 


tion with another man's wife, to be of this latter kind. 


For the injury. ſuffered by the huſband, and the eſti- 


mate of the damages to be aſſeſſed muff, in their na- 


ture, depend entirely on circumſtances; which it was 


ſtrictly and properly the province af the jury to judge 


- 


of: and in the preſent caſe, the court could: not ſay, 


that 500 J. was too much; or that 50 J. would have 
been too litle; therefore the motion was denied. Vide 


* . 


* * 3 0 


' Trinity, 36 & 31 Gs. 2. Bright, Bxteutor of i Hannab 


- .Griſp,: Widow, v. Eynon. 


Adi deed That where a . have 1 5 7 
ps 4 OY both ſides, the verdick 


a 


under the head Challenge. 
— — 


* 


1 Michaelmas, 3 & M. The King and Queen v. A op. 5 


- 


| » See this caſe fully ſtated . a | 428 of this-Woilk; Ts 
under the head Hs | 1 Ly 855 HA Re, hes. 


' Hilary, 6 h M. The King and Oncen v. Bugs. 


See this caſe fully ſtated in page 323 of this work, 


Os an action bf treſþaſ+ for taking and detaining 
| a ſilver tankard, the ſpecial verdict referred to the cou 
was, that the plaintiff was a retailer of wines, and tbat 


according to „lat. 2 W. & M. the warrant 'of on 
tices of peace was directed to the defendant, 'who by 
virtue thereof, levied the filver tankard, for which the 
action was now brought, e 

Tt was held, that a iet pf fear is a treſpaſler, if 

| ds arl ce, &c. as by iſſuing 4 
warrant to take a feloh without oath made of the felo- 
ny committed. Vide Mad. Rep. vol. 4. p. $49, 05vD 


N $1] 


Hilary, 7 V. 3. The Ring v. The Inhabitants of Woattan= 
un! Ki i args 9 5 1 NI bi n 28326 

8 4 „ os RAR ien 5115 162 
Two juſtices f peace, made an order for the remo- 
val of a poor woman, from one paxiſh to another. The 


5 


order recited, that on complaint made to them, but 


* 


25 not ſay, Hube churahtuardent or over ſeer 4 of the povr 5 


2 : 2 ” ö ö 49 £4444 
This exception being taken to the order, it was infiſt- 


the return of the order; for there 5 Y, 
that it was on complaint made to them by the church- 


wardens, g, ſo that if it is defeRive. for this omiſſion, 


it is helped by the return. 


f * TID nt WA Io A 
And as to the order itſelf, it is not neceſſary toſet forth 


that the complaint was made by the churchwardens, 
c. but where it is expreſaly alledged in / the order, 
that the perſon to be removed did endeavour to ſettle 
himſelf in a, tenement. under the yearly rent of 10%. 


which, was not mentioned in this order, but only as 
ö . . »in 


* 
399 
q 8 » A -/ 


| damage.really.f uffered by the plaintiff; could be appa- 
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e p # 
o toners may complain. 

; To which: it was anfiveted and reſolved by the 
court, that the complaint muſt be made by the public 
officers of the pariſh, to whom thre care of the poor is 
intrufted' by law, and without ſuch complaint the 
ices of 1 have no power to remove the perk 
for the reft of the pariſh may be willing to keep him 
or may take N of another pariſh to indemnify 
them in particular from any charge which may ariſe 
from his poverty, and fo they will have no reaſon to 
_ coin plain | 
e 


this defect; for the order itſelf is the record, and not 


- the return of the certiorari, which cannot make a void 


order good, becauſe the juſtices of peace have executed 
their authority by figning the order, and therefore 
ſhall not ſupport this deſect by any ſubſequent mat- 


ter. | 
Another exzgpion taken to this order was, . that it 
was not alledged the * came to ſeitle in @ tene 
ment, under the yearly value of 10 J. 
But the court held the order to be good, 
» ftanding the exception, for of late years it is ſeldom 
_ expreſſed in orders; and becauſe the practice had been 
ſo, they thought fit to continue it, ſo it was quaſh 
on. the firſk exception. Vide Mods Rep. vil. 5. p. 149 


Elan, 1 W. 5. The King v. Paine. 
See this caſe fully ſtated in page 441 of this work, 
under the head Evidence. 6 3 2 
Hilary, 7 V. 3. The King v. Clough & al. 


An indictment at the ſeſſions on fat: 1 & Pb. & A 
fet forth, that the defendants had fold earthen ware in 


London againſt the form of the ſtatute, but it was quaſned 
on — 1 2 does not give zuſtices of 
peace any juriſdiction to proceed in this matter at their 


fions,. for they are not ſo much as named in the „lat. 


ide Mod. Rep. vol. 5. p. 149. | 


Hilary, 7 W. 3. The King v. Halt 


Am order was made by two juſtices of pence to remove 
a poor man from A 
in St. Alban's ;- and on an appeal to the quarter ſeſſions, 
the order of the two juſtices was quaſhed., — 

Afterwards, on a certiorari brought, the ſeſſione or- 
der was quaſhed, and the firſt order was confirmed, ſo 
that the poor man. was now ſettled at &. Alban's; but 
of his own accord he returned to Redbeourne,, and the 
/Lices conceived that they had not any power to ſend 

m to the houſe Aber n for returning as afore- 


ſaid, becauſe they were of opinion that the firſt order 


was not before them, being removed by certiorari. 

_ Therefore a motion was made that the court would 

grant a rule to enforce the execution of the former 

rule made in this cafe, by which the ſeſſions order was 

quaſhed, and the order of the two juflices- confirmed. 
But the court directed that the zu/fices. mould have 
the former rule of cos Boy to them, and the or- 

der of the two juſtices, 

perſon afterwards, then to move the court on an da- 

vit of the matter. Vid: Med. Rep. vol. 5. p. 103. 


Aae : 3. The Ring v: Kendall and Rue. 


| . Hes this caſe fully fiated in page 110: of this work, 


ug, ®/ WW. „ The Purifhionrs of Trobridge v. 

| | Thefollowingerteptions-wete taken to an order made 
by two juſtices of the peas cone rng the removul of a 
2 from 770 1 to Nh 4 
"iſt, That the order did not affirm this 


the place | 
which ſhe was removed was the place of ber! legal | 


ſettlement ; it is only ſaid by the ier, Whereas we 
| a d Ne oats hore e 
a judgment, ought to be peſitive and 


* 


4 a to the return, it is not material to ſupport. 


notwith- 


Redbourne'to the pariſh of St. Michael | 


to be chargeable, Er. and if ſ6, then any 
argeable, &c« ſo, court held that to be a void exception, otherwiſe it had 


| 4 of peace (one to be of the quorum} of that diviſion, 


| . ſeals, removed a poor man from the pariſh of Matin 
to Hafwell; whereon an appeal is 8 and ths + 

ſions order was, that the ö 
{ * be faber ſeded, and what the party ſhould be carried 


i 


| 


A 
P. 


'» 
* 


, 


- was not a proper werd in this cafe, yet would not 
: of alſize. Vide Mad. Rep. vol, 5. Þ» 208, | 


| Eafter, SI. 3. The King v. The Inhabitants of Zity. 
ö under the head Ba 
; Michaelnas, Ls , The Bebabitants of Chiding fill 


move 2 poor man from the pariſh of 
| cauſe it did not ſhew that the man occupied a tene- 
- remove the party, one of whom is to be of the guorum,, 
if they refuſed to puniſh the þ the ſame 
* tween the inhabitants of Adar/boroughand Horton Rivers. 
court being of opinion that 270 
a poor man, out of „ions, unleſ one of them is of the 
j r vol. 3 P. 321, | [8 


under the head Appeal. PE 


nr 
| which: way likewiſe he fie in county of Derty, 


. Med. Rep. vol. 5, P. 325. | 1 3 f 
* Baſe, SI. 3. The 2 v. The Inhabitanis of N. 


_ ©* where he was laſt legally ſettled; provided he thinks 


N * the ca Yo 


being eonfir med ons an appeal; the 


But this order 
adly. It does not appear that the firſt order was | 
by two juftices of the peace of the diviſion, where the 
perſon was likely to be chargeable to the, pariſh; and 
this was held by the court to be a good exception. Vide + 


? 


' By fat. 14. Car.-2, tops 18. it is enafted, © Thar 
4 on the complaint of the churchwardens ood everivers 
a of the poor to any juſtices of the peace within farty 

days after any perſon comes to ſettle himſelf in a tene-. 
*© ment under the yearly value of 10% that u Jnflices 

where ſuch perſon is likely to become chargeab] 
the pariſh, by warrant may remove bin to the — 


© himſelf aggrieved by the judgment of the two ju/ti 
3 then he may appeal to the next quarter 2 58e 680 
are required to do jaſtice aceoiding to the metits of 


Two juflices, by a warrant under their hands ang 


warrant of the tus juſtices 
ack to Woaking, 5 5 | | 
Which order being removed by certiorari, excep- 
tions were taken tv-it, that the zu/rces-in their ſeffions 
had no power to ſuperſede the warrant made by the 
two Juſtices, becauſe they had only. power to quaſh or 
affivm it; and the word ſuper/edeas is properly appli. 
cable to proceſs before judgment, and not to the judg- 
ment itſelf; as if a man is in cuſtody on a writ, and 
then comes a ſoper/edeas to the writ, the priſoner is 
thereby diſcharged. | | | 
The court were of opinion, that the word fuenf 


quaſh the order, but referred the matter to the Judges 
5 


See this caſe fully el in page 218 of this work 


nhabitants of Pen . 


An order was made by two juftices-of the peace to re- 

Bf ar ding fold 

Penſburſt, which order was confirmed on an 29801 4 
A motion was made to quaſh the fr order; Iſt. Be- 


ment under the yearly rent of 10 /, 5 
2dly.. The ſtatute enables cue juſtices of the peace to 


which word was omitted in that order. | 
The court diſallowed the firſt exteption, which was 
as. was formerly over-ruled in the caſe be- 


But the order was quaſhed for the other exception, the 


ſtices cannot remove 


becauſe they. have a ial juriſdiction pi 
by. the arte, which muſt. be hw. f 1. 


Sev this caſe fully ſtated in page 77 of this works 


n 
eee, perecar ora 


&22%0 


on an appeal, but the 
„„ fb 


complaint has been made to us, and ſo they did not recite 
their authority in the order, It is true, they were men- 
_ tioned to be zuſtices on the appeal, but that will not 
help it, for they might be fo then, and not at the time 


of making the firſt-order, and for this reaſon; it was 
quaſhed. ' Vide Mod. Rep. vol. 5. P. 322, og my ihn 


3» The King v. The Inhabitants of. 


Hilary, 8 W. | 
? © Boughton in Kent. 


3 rate was made by a conſtable, &c. on ſeveral pa- 


riſhes to reimburſe himſelf his charges in the conveyance 


of ſturdy beggars, &c. according to. ſtat. 14 Car. 2. c. 


12. which was confirmed at the ſeffions ;- and it 
being remoyed thither by certiorari, the court was mov- 
ed to quaſh it; iſt. Becauſe o juſtices are directed by 
the ſtatute to confirm it, and not the ſeſſions. 
Holl, Chief Juſtice. Where authority is given to 
2 00 juſtices of peace to do any act, the ſeſſions may do 
it in all caſes, except Where an appeal is directed to the 
ſeſſions. : 


* 


Second exception. Becauſe the con ſtable had power only 


to charge his own. pariſh, as conſtable of which he was 
pur ro this expence. And for this exception it was 


quaſhed. TEIN 5 N 1 | ITY Na {34 63 
Holt, Chief Juſtice, made a diſtinction; where ſeye· 
ral pariſhes DE on rag! 1 905 7 — ſuch 5 Q 
der may be goo er the ſtatute which Jays pariſhes} bu 
that not being Mages here, it cannot E. mandel. 
Vide Raum. vol. 1. P. E 5 


x ” 2 ag —£ 4 «3 * 


| Michaelmas, 10H. z. Alinſon v. Spence. 4 19 85 


See this caſe fully Rated in 
under the head Baſtards. 


N 3 ; er 35 K ah 
Trinity, 11 M 3. The King vs Harniſſe or Harris, 


The caſe on a writ of vi laica remouenda was, that a per- 


ſon had forcibly ſeiſed the church, and on inquiſition 
the force was found; but the iaſtice of peace did not pre- 
ſently reſtore the poſſeſſion as he ought to have done, 
but had à record of it made up, and deferred the deli- 
very of the poſſeſſion for two or three years. 2) 


He, Chief Juſtice, was of opinion, that on the au- 


thority in Dr, Bonbam's caſey, which ſays; that the reſti- 


tution muſt be immediately: ſo on ſiat. Hen. 6. of 
forcible entry, when the force is found by the inquiſi- 


tion, reſtitution muſt be immediately. 

Roteby. Where an inquiſition is taken, it is 
there is a quicker remedy, 7 
not in the power of the juſtiqs of the-peace to defer teſti- 
long, the act requires it to be done forthwith, 
and ſo is the authority expreſaly in the latter end of Dr. 
Bonham 's cafe ; it mult be reftored on vie www. 

Per curiam. Let reſtitution be awarded. Vide Mod. 
Rep. val, 5. P. 443» N ane 1 


tution ſo lon 


2 
k ve e Nix £3 
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The Inhabitants of the Pariſh of Sr. Peter's in St. 


ans. 


neral qnarter ſeſſions of the ju/lices of peace,. on an appea 
to them made from an order made by. tw) Juflites, . bo 
| Ts 


was lodged at the next S and it appear - 
rder, that it was not then deter- 


28 * 4 furthe 
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page 219 of this work, 


f ſabpoled | 
„and therefore we think it is 


Trining, ww I 3. The Thkbabitants of King's Lange v. 


of Peate. 


„ 


| 
ö 
b 
7 
77 
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Hi, Chief Juſtice ſaid, aQtions may be brought 


Eaſter, 1 Aun. The 


On an appeal to the ſe 
that the fir 


| dered the poor man to 


yyhbereom an appeal lies, is br 


— * 
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. 601 
the ſtatute, and the indictment was taken befote them 


under the head Attachments : 
ö ons * d 3:33; 0 
1 | e 23 Des a MIO | 
2 "Trinity, 13 Vz. Anhymous, EO 
4 #45441 S o N r 23.98 £ 4 N "> 45 18 * 
Holt, Chief Juſtice, held, that where an aR of par- 


liament ſays, juftices"of the phate of ſuch à diviſion ſhall 
do fo and ſo, it is only directory as to the diviſion; and 
any of the/7nftices of the county may do it. + Hide Mod. 


430 


Aichaalnat, 13 V. 3. Elizabeth" Clurtin n Caſes 


Adjuuged, That though a juſſice of peate may be a 
judge — 8 is a lewd and diſorder; Arey and there- 
fore if in this caſe the commitment had ſaid, that it 
had appeared to him, that this 4 was ſuch, his 
word would have been taken for its yet when he aſſigus 
the reaſon of his judgment, and we find that reaſon will 
not maintain it, we are not to regard his judgment: 
and as perſons” of ill behaviour are to be puniſhed, fo 
great care is to be taken of the innocent. 

The priſoner who had been tommitted to New Pri- 


on by Fuſtice: Perry till ſhe found; ſecurity for her good 


behaviour for being taken in a-diforderly houſe, and 
had been brought up by habeas corpus being remanded, 
and brought up at another day, the court quaſhed the 
Juſtices commitment, and ordered a rule to be drawn 
for her commitment to the cuſtody of the Marſbal. til! 
ſhe find ſuretirs for her good bohaviour. Hide Mod. Rep 

vol. 123 p. 566. VVV 


| Michaclmas, 13 M. 3. «Anonymous. 


i Adjudged, That fue juſtices of the prace are too many 
to join in an order for ſettling of por; for they may 
well make a majority at the ſeſſions, and ſo confirm 


their own order. Vid Mod. Reps vol. 12. p. 859. 


5 


* 


1% Rb er SHY vt SH: 0 „N 
©. 3. Michgelmas, 13 V. 3. Anonymous 1... 


þ Fuſtices of the peace are not abſo] ute judges of accounts 
of overſeers of the poor, hut an appeal lies from them 
to the ſeſſions, in caſe of overcharge or other wrong; 
bur jaſtices may, audit the account of the overſcers befor 
the year is ont, in caſe they are ; 


| is ont, > Hot turned out before 
that time. Vide Mod. Reps vol. 12. 5. 860. 1 | 


++ - 


e peace, who ofder people to 
whipt in Bridewell ay oath made before them, 
Vid. Reg 


JF + £48 «Sd. 5 
„ 94653 i a + 


the ſeſſiong, they made an order. 
order {ſhould be quathed ; and the party 
ſent to the pariſh from whence he was thereby remov. 
ed... It was agteed, that the Ja/izees of the ſeſſions had 
only. power td affirm or quaſh the order, but not ta 
make a new one, but becauſe an order may be good in 
part, and void for another part; that part which or- 
| | ſent back was quaſhed; and 
the reſt confirmed: YT In 4 16 3s} 1:50 1 111 n 

It is a rule of the co 


n an appes vght here by centiorars till 
aſter the appeal; and if any is brought, that it is ſent bac k 


by phoredeiilla ; forthe uriginal oder does not come up; 


but the tenor of it, as appears by the very words oſ the 

return.  Vade Mud. Repiwols . p. 10, n er 0 

755 bn 1 AE n, 275 & e . e e 3-4 Wu 

05d $#8;. $141:5 

= Alen vs Buckhal er Bicknell. 

Ser this caſe folly Rated in page 574 of ibis work, 

under the head Highways, &c. A | 
| | Hilary, 
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Hilary, 2 Ann, The King v. Cooper, a Juſtice ¶ Peace. 
An inquiſition of forcible entry was removed hither 
by certiorari, | inqu 
ſitions of forcible entries made on J. S. and the juſtices 
returned an inquiſition of an entry made by B. on J. 
S. and affidavits were-offered to give the court ſatisfac- 
tion, that the only inquiſition before the juſtices was an 
inquiſition ofa force by A. and that the precept was, 


to ſummon 2 jury to enquire. of a force againſt 7. 


S. by A. and that they did not inquire of any other 
force. CCC TR AST - 
boy curiam. We cannot hear affidavits againſt the 
return, which is a matter of record, in order to make 
reſtitution, but we may do it in order to have an infor- 
mation filed againſt the juſtices for this abuſe; or, if 
the return is falſe, you may have your action for a falſe 
returp. And here a day was given to ſhew cauſe-why 
an information ſhould not be Red againſt them. Vide 
Mad. Rep. vol. 6. p. M. n N + 8 : 


Hilary, 2 Ann. be Quren v. Langley. 
See this caſe fully ſtated in page 5 30 of this work, 
under the head Indidiment. in e a 


Hillary, 2 Aun. Nuten v. Corbett. 


The jn/tices:of peace made an order on the defen- 
dant, that he ſhould pay B. ſo much money for labour 
and work done; without ſo much as ſaying that he was 
bis ſervant; and it was quaſhed. 1 

Per curiam. This might be carpenter's wark, Cc. 
and the Juſtices have only power in caſes of wages of 
fatutable ſervants, viz. ſervants. in huſbandry, and we 


+149 a+ 5 


ſhould be very tender of quaſhing: ſuch orders. Hod. 


Rep. vol. 6. p. 91. | 8 


Eaſter, 2 fun. The Qlieen v. Cbuſj. 
Ses this caſe fully ſtated in page 134 of this work, 


> x 
153 a 7 


under the head Attachment, © t 


(5.48 n Neem & muss 
— Hater, 2 Ann. be Queen v. Sail. Wo 1121 
An order made at the general 


uarter feſſions at 
Hertford, that the defendant ſhould be profecuted as. a 
common barrator, and that the proſecution ſhould be at 
the charge of the county, being removed into this court 
by certiorari, was quaſhed, becauſe the juſtices. have not 
power to charge the county with the coſts of ſucha pro- 
ſecution. And as to the objection made in ſupport of 
the order, that by ſtat. 43 Elix. c. 2. par. 45. 
the poor for charitable uſes, and that this was ſuch; it 
was anſwered, that this was an original order to charge 
the county, and not an order of payment opt of the 
fm eee 


| HA UG KOOL, hore 0 1011 4 
Trinity, 2 Aun. The Queen v. Burna. 


282 of this work, 


. 


66 


Micbaclmas, 2 Inn. "The Queen v. Gi, et . 
1403071 PRE. 3937 Sus 31 1 | | 10 ae n 51: 
The defendants were indicted for not produe ing the 

pariſh! books of rates before certain Juſtices" g, peure 
appointed by the reſt to examine and make orders 


thereon; and for diſobeying ſuch orders; it was ex- 
cepted, that this was: a delegation of their authority; 


which they could not do; for though it was agreed; 
that they might appoint ſome of themſelves toe ν,ꝭmmneé 
and ſtate the matter to them, and then to make an order 
thereon, yet ſure they cannot delegate the power of 
making the onde 19590017 21005 1 505 1 69905 20175718 
That notice of the order was not alledged. 


* 


_'2dly, 
Hall Chief Juſtice, Was of opinion, that they can 


never refer the examitatlon of the matter to a certain 


number of themſelves, becauſe they are all judges of 


the fact, and therefore they tranſact it as judges in 
court; but allowed that they may refer the EINER 
of the fact, and reſerve the judgment to themſelvez, yet 
eee ben 541-39 :it 


o \ * 


4: 


commanding the juſtices to ſend all inqui-- | 


| the zuſtices 
may diſpoſe of e vf. of the money levied for 


| 


p 


—_—— __ 
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LE 


gee this caſe 200 


ſedeas, or ſetting aſide of 


Fam. voh 2. p. 
under the head Conſlable... 
bound ta cochmit: 


31209 0 
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ſtated in page 220 
under the head Baſtards, © 


Michatlnas, 3 Anne : The Pariſh of St. 
N Pariſh of St. Andreu's. 


On an appeal brought by one pariſh from an order of 
the juſtices for the removal of a poor perfon from the other 
pariſh to them, at the beginning of the ſeflions the or- 
der was confirmed; and afterwards, at the ſame ſeſſions. 
a order as made for the removal of the original 
order. | Atv e 
And a certiorari being brought, the order of confir- 
mation, and alſo the order of reverſal, were both re- 
ee DES NEG, eee e 
Per curiam. iſt. The 


* 


| fs v. The | 


judgment of the Juſtices is in 


their own breaſt, and alterable by them at the ſame 
. ſeſſions. ©: Mey l F n 


cl. If they make a /u/equent order eite iy contrary | 


to a former order of the ſame ſeſſions in the ſame caule, 


the ſubſequent one is an abſolute repeal-of the former. 
being inconſiſtent with it, though there js no express 
words of repeal in the fame order; as if at the CI 
Bailey, one indicted of felony, will not plead, and judg- 
ment of peine fort & dare is given againft him, aud he 
is carried away, and the next day alters his mind, 
he ſhall be admitted to plead ;z and if he is convicted, 
he ſhall have judgment to be hanged, which is a ſuper- 
the ficit judgments Vide Aal. 


38 15907 


Kep.” vol.'6, p. 287. 


Hu t Ame, du 

= . % fo * AS ads 3 \» a ; 2 My 
_ Per Holt, Chief Juſtice. The moſt regular. way for 
Jufitces to proceed on fats 14 Car. 2; in. removing a 
poor perſon, is to'make a record of the complaint and 
adjudication, and on that to make à warrant under 
their hands and ſeals to the churchwardens, to convey 


b 

the perſons 10 the pariſh to which they dught to be 

ſent, and deliver the fecord into court V4 Rohs, to 

be kept there amongſt the records, to charge the pirith ; 

and that record may be well removed b Fee ce. 

tiarari to the juſtices af peact. Vid: Salk 0, T. p. 406, 
| 174 nner 21 9910 20) HOW TN 
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* | *: n es 4:55 ir 41 9177 
Hilary, 4 Am "Ts Halen , The Bailifs, Bist 
a Common=Council of the Town of: 1p/auicl _ _ 
' Adjudged, in this eaſe,” by Eni Chief Juice,” that 
, I HOT. 


Juſlices's heace may appoint à feſſion Without a Precept, 
but people are not compellable to appeat, at it. 125 
1238 ⁰ 210542 + (4: $455 Trot th dt £ n ; 
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Eafter, 4 Ann. The Queen v. Fatt er IFyatt. 5 | 
See this caſe fully ated in page 278 bf this wok, 
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. A : $& Wi 8 


** 1 


* 
7 
18 Jada 
* Nennen an 1 * 


einn aſter, 4 Anm Anonymous. ugs N 
; w 75 (W SH] [ STS 203. 15 Y Noreen ö N 
of N Chief J aſtice, A. J#u/tice that has power to ſet 
. pale bail ; for hes not obliged Y 
: SL + it ut after a: pet ſon is once cummitt 
m execution, it is too late i mene for bail. Vid 
Mea, Rep. Lal, 11, Pp. 5 v½l . 
Aton dd 1 10} 1870 bg eib AR 63 
Eaber, 4 dun. Cokeraftiv. Gib , 
Sti this mo de 2008-45 £434108 Haw Rt, 
Chis calc, hully lated.in.page-zbb af chiswork; 
under the head Commitment. ; | 


£ ** 2 1 ane * 


WN e 
Eaſter, 4 4 NOnyMouse 


4s T3 zus mri 11 


fie TAL nz N 
t Chief lane e poder, theicaſe of 
orci PRs tiges and det ers, ought to, adjourn their. 
Sather ang give the P33 ene een y to traverſe: 
ms Lorber or elſe the party has no xemedy, but by 
e vant WAA TTS, 


12 
a. 


quite into the poſſeſſion only, and award reſtitution, 
without 5 the forcible 4 | 
_ traverſe, Vide Mod. Rep. vol. 11. p. 43. 


Trinity, 4 for The Queen v. 22 


See this caſe fully ſtated in page 220 of this work, 1 


under the head Baſtards. | 
Michaelmas 5 6 Ann. The Queen v. Bonnet. 


* N 


The court was moved to quaſh an order made by 


two juſtices of peace, becauſe the order was ſaid to be 


made before keepers of the peace, and juſtites, &c. and 


all juſtices of peace ate keepers of the peace, but all 


keepers of the peace are not juſtices : and it was fur- | 
ther argued, that they have been called conſervators 


of the peace only fince ſtat. 34 Ed. 3. c. . 
Bur che court over-ruled the obſections, and adjudg- 


ed the order to be good, Yiide Mod. Rep. oh 11: b. 


141. ; 


Michaelmas, 8 Ann. The 


1 2 x e " i 18711 


* 


Dueen V, Harris. 7 


See this caſe fully Rated in page 567 of this work, 
SE ee 20 1T0409 


under the head [nn-#eepers, &. 


Michaelmas, 8 Ann. The Ducen v. The Pariſh of St. 
| | Gaſs the) ©. nn wIITERS 


The inhabitants of the pariſh of $?. Giles appealed to 


the ſeſſions on an order made for levying a poors rate, 
in which ſome were unequally taxed ; on which the 


ſeſſions diſmiſſed the appeal, and ſhewed for cauſe in 
F4 


the order of diſmiſſion, that the court being of opinion that 
the appeal ſhould have been to the next quarter ſe/flons after 
the making the rate, and not after, the taking- the diſtreſs ; 
therefore the court does diſmiſs the appeal 
And this order being removed into this court by cer- 
tiorari, the council againſt the order of diſmiſſion 
argued that it is not neceſſary the appeal ſhould be to 
the next quarter ſeſſions, for there is no time limited 
by the act; beſides, this appeal was at the next quar- 
ter ſeſſions after the grievance.. FS 
Per curiam. This appeal need not be to the next 


quarter ſeffions, but the error of the ju/iices is, that 


they did not proceed on it when it was before them, 
and give judgment whether the rate was good or not: 
though one of the parties may have a particular appeal, 
yet this beinga rate which they think not according to 
the act, they may appeal together. But it being aſ- 
ſigned for a reaſon, that the appeal was not to the next 
quarter ſeffions, the order of diſmiſſion was quaſhed. 


Vide Mod. Rep. vol. II, pP. 259. ng, 7 | | F 


Michaelmas, 9 Ann. The. Queen v. Yarringtin. 


An indictment was found at the ſeſſions of the peace 
for forging a letter in the name of J. S. &c. and was 
brought into this court by certiorari, and on motion in 
arreſt of judgment the court held, that no indictment 
lay before juſtices of peace for forgery; for their power 
is created by act of parliament within time of memo- 
ry, and they have no other authority than what is 
thereby given them; and the general words of their 
 commiſhon of all other franſereſfons and crimes whatſo- 
ever, muſt be underſtood: of ſuch crimes as they have 
ower over by the ſeveral ſtatutes which created or en- 
arged their power: ſo it is for perfury at common lau; 
but perjury on „at. 5 Eliz. is indictable before the 1 


tices of ſeſſions, becauſe it is ſo appointed by the parti- 


cular proviſion of this ſtatute.” /ide Salks vol. 1. p. 406 


 Michatlmas, 10 Ann. © The Queen v. Wooten. 
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Juſtices f peace have no juriſdicion to judge of 


wages except in caſe of huſbandmen; but yet the 
court, in favour of ſervants,” will always, _ unlefs the 
contrary appears on the face of the order, preſume ſer- 
— to be ſervants in huſbandry, and will admit of no 
col teral proof to the contrary. Vide Mod. Rep. vol. 
. 4 .ͤ; . 


certiorari, and every inquiſition is traverſable by the 
ſtatute of We/tminfler. But generally the juſtices in- 


etainer or entry, on A 


: 


: „ 


1 


Dukes of Pedrgktke. bo 


; 3 | 
Trinity, 13 Ann. The Qusen v. Simpſen. 
See this caſe fully ſtated in page 84 of this wol k, 
under the head Appear ante. 
5 8 Michaelmas, 1 Ge, The King v. Miles, v1 


See this caſe fully ſtated in page 221 of this work, 
under the head Ba/tards. GY e e eee 4. 
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An order of two juftites iſſued for the removal of a 
poor ' perſon from the pariſh of Puncrus to Rumbald. 
Within three days, the ju/tices, reciting that they were 
ſurpriſed, ſuperſeded it, and*conmanded the church- 
wardens to return the former order, to be cancelled. 

It was inſiſted that the ju//ces could not iſſue ſuch a 
ſuper ſedeas ; and Salt. 4/2. was cit. 

Her curiam. The ſuper/edeas is well iſſued by the 3½ 
tices, to prevent the charge of an appeal; ſo the laſt 
order was confirmed. Vide Stra. vol. 1. p. 6. 


e 


4 2 1 11 


. Hilary, 3 Geo. The Ring v. r. 5 


The defendant being Mayor of Totneſs the laſt year, 
was by the charter made a ju/lice of peare for the fol- 
lowing/year, without whom the ſeffions could not be 
held, and the court granted an information againſt him 
for a voluntary abſence. Vide Stra. vol. 1. p. 21. 


Michaelmas, 3 Geo. The King ve Helling. 
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is only generally for /alary ; the Juſtices have only juriſ- 


ment was quaſhed. Vide Stra. vol. i. p. 8. ft 
1+, Trinity, 7 Geo. The King v. Carter. 
' ? 11, 


See this caſe fully ſtated in page 537 of this work, 
under the bead Laden whe 


Faller, 8 Gun. The. King u. 


She this caſe folly Rated) in page $57 ot this wok, 
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See this caſe fully Rated, in, page 567 of this work, 
under the head Jun Necpert, . 


6 £2 99 N 1 4 £3. > * 4 p 5 j as y 
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514 5139 atk i 16 288. If | 18 17 
| Michaelmas, 11 G. Ti he Ning v. Nicholls, 49. 


„iin Dine og 11 SH e enen 
Sees this caſe fully Hated in poge 558 of this work, 
under the head Information. N 14593 02.2: 
2448 1003 160 9306 255) 07. 30$1vo 22. and | bus 
Hilary, 12 Ges. The Ning v. Allington, Reed1 der vf 
„ bun eh HOSE. ie Herti ford. ane een Bia 741, 
PCC 
There being afidavizs:made. that no ſummons was 
had in the caſe of The Ni v. Fenables, the court grant- 
ed an information againſt the jullice who made the 
conviction. Vide Stra. voh I. . G 8. 


; The defendant Bateman being a juſtice of peace, had 
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(as it was proved) the plaintiff ha 
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which might have been diſtrained, which were fuffici- 


ent to-anſwer the penalty he had incurred, yet the de- 


fendant ſent him immediately to Bridewell, without en- 
5 to levy. the penalty on his 1 an 
action of treſpaſt and falſe impriſonment being brought 


againſt Bateman for this commitment, Raymond, Chief 


Juſtice, was of opinion that the action was well laid. 


The other defendant was the conſtable, who bad 


executed this warrant of commitment; and as to him, 

it was agteed that the warrant was a ſufficient juſtifica- 

tion, ith ter with 

juſtice of peace: but if a Juſtice of peace makes a warrant 

in a matter which is plainly out of his juriſdiction, 

fuch warrant is no juſtification to a conſtable. 
And it was agreed, that where actions of this kind 


are brought againſt jaſtices of peace, they are obliged to 


ſhew the regularity of the conviction z and the infor- 


mations, &c. laid before them, on which their convic- 


tions are grounded, muſt be produced and proved in 
court, Vide Stra. vol. 1. p. 710. 3E 1 


Hilary, 2 Ces. 2. The King v. Woodbam. © 


1 | &.-- 5 i 3 
On a motion for an information againſt the defen- 
dant, who was a ju/tice of peace, it was held, that a per- 


ſon in execution in the King's Bench may there be 


charged criminally by a.u/lice of peace's warrant. But 
that no ſuch juſtice can take a priſoner of this court out 
of the cuſtody of the court, and ſend him to the cannty 
goal, Vide Stra. vol. 2. p. 828. I Be, 


Trinity, 2 3 Geo. 2.  Anonymdus, 


On a complaint to the zu/tices of the ſeſſians againſt the 
clerks of the market of a ot Middleſex, the 
clerks produced their patent; on view of which the 

ices made an order, in which they declared, that the 
atent did not give the clerks any power beyond the 
mts of the little verge of the King's houſhold, and 


declared any act exerciſed without that diſtrict to be 


illegal ; on which they made another order, that they 
would ſtand by the conſtable, who had refuſed to exe- 
cute a warrant from the ſaid clerks, which related to 


their ſaid office, and the conſtable being now indicted 


for the ſame, the zu/fices make a further order, that the 
treaſurer of the county. ſhould ſupply the conſtable 
with money to defray the expence of the proſecution 
by the patentees : as theſe feveral matters were brought 
before the court by certiorari, the court was now mov- 
ed to quaſh them. 4; . 

Per curiam. Theſe matters not coming properly and 
judicially before the uſtices, their orders are but mere 
declarations of their opinion on the patent, and con- 
ſequently aullities, which by no means can affect the 
patentees; but if they had been indicted for extortion, 


or preſented, then perhaps the Zu/tices might have had 


dity and extent of this patent. 


It was further alledged by the council who moved to 


quaſh theſe orders, that the laſt order was ſuch a one as 
did not being to the juſtices to make, and therefore 
muſt be quaſhed. e 

Page and W 7 Juſtices, inclined, that though the 
order ſhould be found wrong, yet it ſhould: be com- 
plained of by the parties aggrieved by it, and here the 


county alone ſeems concerned. | 


Raymond, Chief Juſtice. It is no matter whether the 


application is or is not made by the party aggrieved ; we 
are to keep inferior juriſdictions within their boùnds; 
and I think we ought to take notice of their acts of 
juriſdiction, on the information of .a- ſtranger, as a 
Friend ta the court; here is a record before us, and by 
whoſe means the fame came here before us, we are not 


to examine; I de not take the patentees to be mere 


ſtrangers in the preſent caſe. Therefore a rule was 
made to ſhew cauſe why the laſt order ſhould not be 
quaſhed. Vide Fitz-Gibboxms, p. 333. 


Michaelmas, 3 Css. 2. The Ning v. Halte 


| See this caſe fully Rated in page 179 of this work 


: 
4 Fn * * 


eing a matter within the juriſdiction of the 


juriſdiction, and have properly judged of the vali- 


| 
; 
f 
1 
* 
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. | to the ſeſſions ; on whichthe plaintiff brought his ac- 


— „ A. 3 * ** 


2 9 — 


* - 


three children from one pariſh to the other, in which 


| ©* lam Shergold, refuſes to pay him wages; theſe ate 


_ 'Zdly, That this warrant, though oddly worded, was 


3 
t 


this term, Lee, Chief Juſtice, delivered the reſolution 


4 agg That in ſuch caſe the act of the county, juſtices 
would be 
| a breach, of the franchiſe. 2 I- 557. 


offence committed; yet it was never t 


Eaſir, 4 Geo: 2. The Pariſh of Symfon v. The Pariſi 
after, of Woughton in the 0010 J Butks. 55 15 


An order of two Juſtices to remove the father and 


the reſpective ages of the children was ſet forth, iz. 
one of /ix, another of eight, and the third of nine years of 
age: on appeal to the ſeſſions, the ordet of the-#tvo juſtices 
was reverſed as to the children, who were ſent back to 
the pariſh from whence" they were ſo removed; but 
the order was confirmed as to the father: and the ſaid 
orders being now before the court by certibrari, it was 
moved to quaſh the order of ſeflions, becauſe the chil. * 
dren being of tender years ſhould have gone with the 
father to the place of his ſettlement. - 
But it was anſwered, and held by the court, that 
the order of ſeſſions does not ſet forth the 168785 of the 
children; and then as the faſtices have juxiſdiction, it 
muſt be intended, that they determiped right, 972. 
that the children were not of the ages ſet forth in the 
original order, though that reaſon is not given, but it 
would be otherwiſe if the reverſal was founded on a 
reaſon, not warranting the ſame : and they took a G. 
tinction between an order of reverſal and an order of 
confirmation, for this muſt be taken to purſue the ori- 
ginal order, and to be founded on the ſame reaſyns, 
and therefore muſt fall to the ground, if the original 
order be erroneous. So the order of ſeſſions was Con- 
firmed. Vide Fiiz- Gibbons, p. 254. 


Michael mat, 8 Gee. 2. GShergold v. Holloway. 5 


A juſtice of peace granted his warrant directed to the 
defendant in theſe words, Whereas complaint is 
made to me, on the oath of Jobn White, that Nil. 


to require you to cauſe the ſaid Shergold to appear 
© before. me, or ſome other zu/{ice, to antwer the com- 
«© plaint aforeſaid; and give notice to the faid 
* Hhite, before what zu/tice'you appear.“ 

On this warrant the defendant took up the plaintiff, 
and carried him before the juſlice, who bound him over 


tion, and a caſe being made at the aſſizes, the ſame 
Nys argues in this court, and the following points te- 
olved. | | 
, . 1ſt, That though /at. 5 Eliz. c. 5. does not expreſs- 
ly impower juſtices to order the payment of wages; 
yet they have been ſo long indulged with it by the 
courts, under the general power of ſetting the ate, 
that it is not now to be diſputed. i 
2dly, That the iuſtice has no power to grant a war- 
rant to apprehend the party, he might have iſſued a 
ſummons. And that a warrant exprelsly to arreſt tne 
party, will not juſtify.the officer, there being no pre- 


> 


tence for ſuch a juriſdiction. 


not a warrant to arreſt the plaintiff, for the detendant 
might cauſe him to appear by diſtreſs, and it was not 
qu ivalent to the Wares bring before me, So the plain- 
iff had judgment. Vide Strange, vol. 2. p. 100% _ 


Trinity, 14 Geo. 2, Talbot v. Huddle. 5 


The queſtion in this caſe was, whether, as the city 
of New Sarum, an excluſive commiſſion of the 
peace, the juſtices of the county of Milis could by vir- 
tue of tat. 12 Car. 2. c. 23. and 15 Car. 2. d. 2. act in 
exciſe matters within the city. 0 es | 

This caſe was argued three times at bar, and 


3 


„ 17 55: - „ 
. 1ſt, That the Crown might grant to any city, to 
have juſtices of theit on within themſelves, and ex- 
clude the county juſtices from intermedling in the ordi- 
nary buſineſs of a zuſtice of peace. Bro. Letters Patent 
111. Dalton 24. 1 Iuſt. 71. e 


void, and not to be conſidered only as 

. 3dly, ! dar Bough tat. 12 Car. 2. gives the juriſdic- 
tion of EXC1ſe matters to the juſtices ꝙ peace teſiding 
near the place where the forfeiture ſhall be made ; oc 
he deſign of the 

legiſlature 


4 


"i 


[ / 


* 
- 


legiſlature to make any alteration in the reſpeQive ju- 
rifliion of the juſtices, but only to yeſt the exci/e ju- 
riſdiction in Juſtices of counties, cities, and places, 
with reſpect to their ſeveral Jocal juriſdictions within 
ſuch. places. Fide Strange, ugh 2. p. 1154. 


Aicha, 16 Geo. 4, Baues the Parifheraf Great 
Two buſes of peace made an order of removal, which 


was quaſhed at the ſeſſions, becauſe one of the juſtices 
was an inhabitant of the pariſh from whence-the. pau- 


to any tie fuftices of peace? und ſo has been the 
practice. And the inſtance of corporations where 


there are but tion jnftices f peactz, or one pariſh, was 


inſiſted on; and beſides there lay an appeal. 
But the court held, that this was à fndieinl a, and 
the party intereſted is tacitly excepted. Lord Nay- 


mond, who lived in the pariſh of Abbot' Langley, went 
off the bench, when one of their orders came before | 


the court. They ſaid the practice could not overturn 
ſo fundamental a rule of juſtice, as that à party inte- 
reſted could not be a,judges And as to the caſe of cor- 
porations, they ſaid, that if it appeared, that there 
were no other ju/tices, it might be allowed; to prevent 


a failure of juſlict; and therefore they confirmed the 


order of ſeſſions. Vide Strange, val. 2. p. 173. 
Hilary, 18 Geo. 2. The King v. Coningsby & al. 


| The accounts of the overſeers of Watford in Herts, 


having been allowed by us, juſtices of peace, an appea 
was lodged at the county fe which the juſtices 
of peace there refuſed to proceed on, being of opinion, 
that as Watford was within the liberty of St. Alban s, 
the appeal ought to have been at the liberty ſeſſions, 
On this a mandamus was moved for, requiring the 
<cuniy juſtices to proceed. And it was inſiſted on, that 
by /tat. 43 Elix. c. 2. all appeals muſt be at the coun- 
ty ſeſſions : and if the liberty could have juriſdiction, 
it would at moſt be only a cancurrent one, and the ap- 
peal might be at the election of the party. | 
But on ſhewing cauſe the rule was diſcharged, on an 
affidavit, that in fact the juſtices" of* peace of the liberty 
o, as ſuch, conſtantly appoint the overſeers, and de- 
termine about them at their ſeſſions, without one in- 
{tance to the contraty; which the court ſaid, was to 


be conſidered as explanatory of the general words in 


fat. 43 Flix. which is now confirmed by ſtat. 17 Gro. 
2. c. 28, which mentions diviſions and franchiſes who 
have four juſtices, and here are many more. Vide Stra. 
Vols 2. p. 1222. | e nnn 
Eaſier, 19 Geb. 2. The Ring v. Jumer & al.. 
The defendants were indicted at Cumbertantd feſſeons 
for faſtening. nets acroſs the river Faden, comraryto 
ſtat. 2 Hen. 6, c. 15, there were many exceptignd taken 
to it, but the objection for Which it was quaſhed, was, 
that the ſtatute gives a penalty of 100 „ but gives ne 
juriſdiction to the ſeſſions, and they cannot have 
without expreſs words, in the caſe of a new crea 


offence. 46 ide Strange, vols 2. P. 1256, CIATED A 


ABA A 10 * 
Hilary, 20. Ges. 2. The Ning v. The Inhabitants of 


An appeal was made to the quarter ſeſſions in Suffolk, 


held the 7th of April, 1746, againſt an order of re- 

moval, The 2 e to the gth of April 

at Vogabridge, where for want of a ſuſſiclent number 

77 nothing could be done, The th af Aprit, 
le 

14th at Bury, where the appeal Was allowed! = 
The court, was moved td quaſh the order of ſeſſions, 


as made without juriſdiction, the ſeſſions ending at | 


Mooabridge for want of atadjeaurometite nigh 
And of that opinion were the court, ſot᷑ the words in 

ſiat 2 H. 5. c. 4. and more oſten i need be, . 

conſidered as giving mort than $40 


ons was held at 7p/wich, and adjourned» tothe 


8 


$ 


per was removed. On debate in this court it was in- 


Juſtices or Peace, 
N 


} Chief Juſtice in opinion. 


dant and one 


n overſeer,” they are not oh 
reato 


| t the orde: r 
andthe order of the two juflices be quaſhed. Vid 


county miſt take notice of adjournments, but are not 
ſuppoled to expect a new Teffions till the uſual ume; 
therefore the order of ſeſſions was quaſhed. Yide 


Hilam, 30 G. 2. The King v. Gayer, Ei. 
On ſhewing cauſe 7 quaſhiag an order of , 
ions, which (on appeal to them by the defendant) diſ- 
charged an order of to zuſtices, appointing the defen- 
B. C. to be overſeers of the pariſh of 
nenen on” 1 
The defendant only appealed. ſrom this order of ap- 
pointment; and the: ſeſhons diſcharged the ſame, as to 
bim: the words of the order were, It appearing to 
* this, court, Sc. and alſo, Cc. and that, c. , this 
court does. therefore vacate. and make void the 
* ſaid. warrarit, as to the ſaid, I. Gager. 
On this >— jw it appeared to the //fons, that th 
defendant had ſome years been, and was at the time 
the nomination, and alſo. at the time of making the 
ſeffions order, an ating juſtice of peace" for the ſaid 
county, 4 within, the ſaid pariſh of Roctbcar, 
and a ſubſtantial houſe-keeper there; and alſo a lieu- 


q 


+4 


holders within the ſaid pariſh, for the doing ſuch of- 
fices The court, therefore vacated and made void 


tenant of marines in his Mazeſty's ſervice, on hi 1 
and 12 there were other Wo er, RE IE 


the ſaid warrant, as to the ſaid 7. Gayer.” 
After hearing the arguments of the council for and 
againſt quaſhing the order of ſeſſions, the court con- 
firmed the order of ſeſſions, and quaſhed the order of 
the ttb juſtices. neee nien 
Lord Mansfield. The 2 queſtion ſeems to lie 
in a very narrow 5 Ss The ſeſions on an appeal, 
have a right to exerciſe the ſame /atitude of diſcretion i1 
judging, who are fit to be nominated overfeers, 
as the zwo juſtices had. have given their opi- 
nion, that Mr. Gayer was not a proper perſon to be 
n for their opinion; A the legiſlature has 
entruſted them, on an appeal, with the power or au- 
thority of 1 overſeers, If they had given xo 
reaſon, theit order had undoubtedly been good; we 


| muſt have pręſumed that they acted on e | 
. Gayer : 


There was no neceflity for appointing 2 
the ſeffions ſtate, that there were other ſufficient 
** ſubſtantial houſeholders within the ſaid pariſh.” 
They might think Mr. Gayer under all the circum- 
ſtances improper to be appointed; his being an acting 
Juſtice of. peace reſiding in the pariſh 
marines, might be cireumſtances which weighed with 
them among others; but it does not follow, nor 
is it ſaid, that for theſe reaſons they thought him ex- 
empt from ſerving the office of overſeer x and that they 
vacated the warrant on that account. They ſay there 
were other perſons qualified, ſuppoſing Mr. G. liable 
to ſerve the office, they might think him not ſo proper 
as many others, And therefore e are e to 


fay, that the whole 55 they went on is ba 


eniſon and Poſter, Juſtices, concurred with the 


Per curiam. Let the order of /e/fons be confirmed, 


KY, 


oh 1p. 245 
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| -Zftry 33 Go, a. Huhn x Chambers, and others 


See this caſe fully ſtated in page 377 of this work, 
under the head Difirgſs 


1902.03 £30 199 YE 92- * | 3 be £ v9] 5 a 
_ Eaſter 71 Oe. . | Thi Ng v. Dung and Pitts, Eſt. 
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of peacb fbr t 


eee, The 
. only impdiveting-adjournments”'" The | 
4s i 4 . | 


See this:cale fully lated In page 561 of this work, 


Eafter, 32 Ci. 2. The King v. Benjamin Cox, Es 
FhS court gtagted a rule for the defandant, a juſtice 
c dea ar 222 ant, ju 


e county of , to thew cauſe 
why an information ſhould not be granted againſt him, 
for rf to receide un information rggularly and dul 
laid before him, rr a bake? for exerciſing nis tr; 


x on 


— 


605 


ed to give any - 


„ and a lieutenant» of 


| 606 


ob 
7 * 


on a Sunday, contrary to /late 29 Car. 2. c. 7: for the 
better obſervation of the Lena, day. Mr. 4—— 
giving it as a reaſon for his refuſal, ** That the 7u//ices 
of 'Middleſex, and of W:/imin/ter had come. to ſuch an 
agreement amongſt themſelyes, not to receive ſuch in- 
formations. 3 3 | 

After hearing the arguments of the council on both 


ſides, on ſhewing cauſe ſor and againſt this rule, the 


court diſcharged the ſame with coſts. 
Lord Mansfield. The complaint now appears to 
have been founded on a miſrepreſentation of the fact: 
for the affidavit charges this juſtice of the peace to have 
refuſed receiving the information; and that he. told 
them the juſtices had come to an agreement “ not to 
grant warrants againſt perſons for baking on a Sunday,” 
whereas it now appears that he did hear the charge; 
and that it was not _ in general on a Sunday; but 
baking pies, puddings, and meat for dinner; not ſaying a 
word about bread, which is the bufineſs*of a baker's 
ordinary calling. And he told them, "That this ſort 
of baking or dr:ffng meat on a Sunday was not, in bis 
opinion, and in the opinion of the reſt of the juf- 
tices, an offence within the '/atute,” I am not 
ſatisfied that their opinion was wrong. And if he 
really judged it not to be within the proviſion of y 
law, and had conſulted his brethren, who thought fo 
too, the court would never grant an information 
againſt him, even tho' ſuch an opinion had been er- 
REN PIE ASI Rr %Le7 
Denniſon, Foſter, and Wilmot, Juſtices, gave their 
opinions' at Jarge, and concurred, with the Chief 
ice. . 6 N : 
P curiam. Let the rule to ſhew cauſe why an in- 
formation ſhould not be granted againſt the defendant 

be diſcharged with coſts. Vide Buy, vol. 2. p. 786. 


Baine, Efqrs. 


Eaſter, 1 Geo. 3. The King v. Palmer and 

5 and others. | 
Aajudged, That where a juſtice 0 peace acts ille- 
gal” fel i be hips afted Joneſy and candidlys tale 


out oppreſſion, malice, revenge, or any bad view, or 


ill intention whatſoever, The court will never puniſh 
him in the extraordinary courſe of an information; 
but leave the party complaining to the ordinary legal 
remedy, or method of proſecution, by ation or indici- 
ment,” Vide Bur. vol. 2, p. 1162, bo os DONG. 


Eafter, 2 Ges. 3. The King v: Williams: 


See this cafe fully tated in page 564 of this work, 
under the head {nformation. Ls | 


and 


* 7 


5 The King V. 


others. 


Michaelmas, 3 Geo. 3. Whitear, 


On ſhewing cauſe why an order of %u, ſhould 
.not be quaſhed : this order was RR made at 
the quarter ſeſſions for the borough of Port/mouth ; and 
purported to be an order made on the appeal of the 
preſent overſeers of the poor of the pariſh of Port/- 
mouth, directing their predeceſſors, the late overſeers, 
to pay over to the appellants, the pre/ent overſeers, the 
balance of their accounts; which accounts were ſet- 
tled and balanced by the ſaid order of ſetons. 

There were four exceptions taken to the order, but 
the court quaſhed the ſame on the fir? exception, which 
wh follows: |. . SOLITEIG 

1/7 Exception. That the /Fons had not power to make 


an order on /ate overſeers to pay over monies to their | 


ſucceſſors, by way of original order, in the ſtyſ inſtance, 
without any previous application having been made to 
wee pie, 
er curiam. Let the order o ns FLY 
Bur. vol. 3. p. 1365. — Fide 
Hilary, 4 Geo. 3. The v. The Inhabi, 1 | 
- Andrews, Holborn, 5 
- "Ste; tile e r e ee eee 
under the head Grein. et, 


g * 


2 
and St. George the Marr. 


* i 
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and in due time made by one J. L. againſt I. 


In an action of coventnt to pay 


defendant pleaded, that he ought not to 


, 
| 


- 8 1 


3 * 
n 
n. 


AN 


Hilary, 4 Ces. 3. The Ni v« The Tuflices of 
MH O- City of Lad, © 


th, Peace 
£ bw LS Bus " * % 
, 6 - 
« 211 \# L o 


E% 
- * 


On a motion for a mandamut to be directed to the 
Juſtices,” to proceed on à matter depending before them, 
on an application regularly made to them, before the 
repeal of the forty-/ixth clauſe of ſtat. 1 Geo, 3. cap, 17. 
by 2 Geo. 3. cap. 2. which application Had been duly 
| AV. 

debtor in their priſon, on the compulſory clauſe in Ia 
former „at. then ſubſiting in its full forte; and on ſuch 
application, all the reguiſuts had been complied with 


| by the parties concerned; and M. had appeared; and 


given in a ſchedule of his effects on oath, and had af. 


ſgned them over for the benefit of his creditors; But 


the court of | quarter ſeſtons, in whom Furi/didtion was 
thus properly attached before the repeal of the clauſe, 
voluntarily, and without neceſſity or ſufficientireaſon, 


and without the deſire or conſent of any of, the parties, 
"adjourned the matter till a day which was ſabſegum to 


the time when the edi of the ſaid compullory-clauſe 


© 30.484 t N 9 n ' #* — 

After hearing the arguments of the council on this 
motion, the court denied the ſame. eee 
Lord Mansfield. We are very clear that 0 jurifdic> 


tion not remains in the ſeſtens, and therefore we have 


no foundation to ſupport our iſſuing ſuch a mandamus as 


ia ed., ee eee 
Per curiam. Let the parties take nothing by their 
motion. Jide Bur. vol. 3. p. 145565. 
Neg r 
10 5 * of 1 — 
ar M ui r ht ho G f e e eee MP 
| Leaſes | _ 62 4 of , 
| ” 
Nit 2406 n 200 0s 3 414 $7. 5797130005 3 


TONE 17364} 361 ieh 26% INN * 577 
#78 53d Hilary, 2 M. & MM. Cudlip v. Randall. 1 f 


- e's ; . 281 K. A E ; 
See this caſe fully ſtated in page 18 of this work, um 
des the en Aen. e att 


14 CC 2 $4756 41 hh #6 'F þ LS. 08421-05 
Hilary, 2 NM. & M. Symonds v. Cudmore. 


FF „ „ani | 
See this caſe fully ſtated in page 12 of this work, un- 
der ie head Alpa. 


Micbaelmas, 2 mow M. Copley v. Hepworth. . 
a an annual rent of 607, 
and repair, the plaintiff ſet forth, that the defendant 
entered, but did not aver that a leaſe was made. Te 

ave rent ſo 
no leaſe was made. i 


Holt, Chief Juſtice. In mutual covenants, where 


the performance of, one depends on another, the pre- 


cedent covenant muſt be performed firſt. | 
 £yres and Dolken, Juſtices. Fhe covenant and ent 
_ . to a leaſe; and ſo was the caſe of Harring 
We, uin 5 2 0. W345 $A 
4 2 

ince. | Judgment : was given for 
Mod. Rep. vol. 12. p. 1.5 T ; 0 ? 


33 > 


the plaintiff, ' Vide 


ee NEARS a # . % e HOY CAD VO AD HE *＋ 
Michaelmas, 8 W. 3. © Hicks v. Downling. Alias Smith, 
V, Baker. 
* LY © : * * 5 3 I + ; # \ : TA 
See this caſe fully ſtated in page 21 of this work, u 
i d. in page 21 of this work, un- 
der the head Actions. e N 


\ . $ 
ase 23S es en $03 ©) $1017 een nn, * 
Hum, 9 WW. 3. Trevillian v. Aid. 
Ls os pl” 4 37 Bey. 3. ebilhian v. Andrew, 8 
bY $7 $3, . , 14 LF 4k; : f £ * 14 5% g 53 f 


In this. caſe it was held; that if a Ihe holds over hid 
m, an action of trepaſ cannot be brought without 
an actual entry. %)V Of gtE PO CI nes Y 
See this caſe-fully ſtated in page 471 
under the head Zxecutors and Admimniſtr et 
i Sams oft My 34 7 e e eee A 
Michaclmas, 9 W. 3: "Winter v. Lovrdbre, Lourdurr 
r Loveden, or Loveday v. Ninter. ot 
// yy a8 2 IE IAC STR 
E a ſpecial. verdict was found, that G. P? 
was of the manor of M. and on the marriage of 
| : a ; 37 his” 


«4 <p — 


tors,” += > 
SH io 


— 
RA. * 


Juſtice. It has been held otherwiſe ever 


Ty; 


. «1 aL | 


N 


% W ; 
2 
16 | SY Af + 


his-ſon;' ſettled the ſaid manor to the uſe of himſelf for 
life, remainder to his wife for life, remainder to his ſon 
in tail, with a prove/o,/ that he ſhould have power du- 
ring his life,” and ſo the wife: after him, to demiſe the 
premiſes in poſſeſſion, for ane, tb, or three lives, of in 
reverſion for one, tb, or three lives, or thirty years,” or 
for any number of years determinable on one, tuo, or 
f bree lives, ſo as ſuch demiſe be not of the demeſne lands. 
6. P. reciting that J. S. and his wife held a copyhold 


tenement for life, demiſed the ſaid copyhold tenement 


to the leſſee for thirty years, to begin after the death, 
ſurrender, or forfeiture of J. S. and his wife; and the 
queſtion being, whether this laſs of a copyhold was 
purſuant to, and warranted by the power? 
Holt, J. C. held, iſt. That a aſe, to commence in 
future, is in ſome ſenſe a liaſe in reverſion,” as oppoſed 
to a legſe in poſſeſſion; but a leaſe within ſuch a power 
muſt be conſtrued of a leaſe to commence in poſſeſſion 
after another legſe or intereſt already created befote the 


1 


freehold cannot expect, but muſt commence in poſſeſ- 
fion preſently; however, this may be ſaid to be a h 
in reverſion within ſuch powers. 
2dly. That G. P. might make a leaſe in reverſion ab- 
ſolutely for thirty years, by virtue of this power, be- 


cauſe the limitations and reſtrictions are disjoined, and 


the latter part is carried on by way of enlargement of 
the power; to which Turton and Eyre, Juſtices, agreed, 
but Rokeby, Juſtice, diflented. . | 


— 


3dly. That this Jeaſe was void, becauſe it was of 


copyhold lands; for by a grant of the demeſnes'the co- 


pyholds will paſs; and by the ſame reaſon, by except- 


ing the.demeſnes the copyholds are excepted ; and the 
rather, becauſe the power is derived out of the inheri- | 
tance, and the tenant at will by his {eaſes might deſtroy | 
the copyhold, which is unreaſonable; and if there 


were nothing elſe for. the power to work on in this 


caſe, he may by virtue thereof demiſe the rents and ſer- 


vices. Vide Salk. vol. 2. p. 537 · Mod. Rep. vol. 5. page 


244+ bid. vol. 12. p. 147. Rayms vol. 1. p. 267. 


: 1 T E401 nn 1 2 22 
Summer Aſixes, 11 W. 3. ; Hermitage v. Tomkins, 1 


* 


opel. Vide Rayme vol. 1. p. 729. 


e 4 + 


'  Michaelmas, 12 V. 3. Anonymous. r. 


A motion was made for the warden of the Fleet to | 


attend, for not returning an habeas corpus: | 


Holt, Chief Juſtice, ſaid on this occaſion, that by | 
right a perſon in cuſtody of the K. B. ought not to. be | 


removed to any other priſon; if this was looked into, 

this way of removing priſoners from the K. B. to the 

Fleet would not be allowed. Vide Forteſcue. p. 243. 
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Hul, Chief Juſtice. If E. holds. land at will, ten- 


dering rent eraſed the /z/or may determine bis. will 
when he pleaſes; but if he determines it within a 


quarter, he ſhall loſe the tent which ſhould have bern 


paid for that quarter in which be determines it. 80 
the leſſee may determine it when he pleaſes, but then 
he muſt pay the quarter's rent. Vid Sali. vol. 1. page 
222, Ibid. vol. a. p. 44. Raym. wal, 1, N. rh. 


» * *; 
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Hilary n 5 ny 2% bas Sys 
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Scr Chief Juſtice. If a-perſon makes a leaſe ft wilt 
vom year to year, either party may determine it at 


"* 


* 


9 — 


n defendant avowed, ſor that he being 
[ 


pleaſure, at the loſs of the accruing * to him that 
determines his will; but if a perſon makes a ee for 
à year, and ſo from year to year as long as both parties 


' ſhall pleaſe, this is a /eaſe for one-year abſolutely; and 
if the leſſee continues on the firſt day of the ſerond year, . 


he is bound for another year; ſo is the %%%, if he has 


not warned him away before the beginning of the /z- 


cond year. And a leaſe for three year s'to commence in 
Future by parol, is not warranted by the ſtatures of 
"frauds and perjuries Vid Mod. Rep. vol. 12. p. 6. 0. 
nnn 41 r . * 1 1 


Hilary, 1 Ann. Hunt v. Bourne. 


See this caſe fully ſtated in page 490 of this work, 


under the head 'Fines and Recoveries, © 


 Midhadmas, 1 Ann.  Shortridge v. Lamplugh. © Error. 


On a writ of error, brought on a judgment given in 
the C. B. in an action of covenant brought by the a/ig- 


nee of the reverſion againſt the Ante of the term tor 


. . ®. | 5 
non-payment of rent, ic was objected, that the uſe mult 
be intended to be to the 1 fer and his heirs, becauſe 
no conſideration of the re- nor expreſs uſe appear- 


ed by the'pleading; ſo that without conſidering the 


operation of the conveyance, the queſtion was on the 


5 55 whether the uſe ſhall be intended to the re- 
7 


Nr, unleſs it be averred to the re-/eſſee ? 5 
Holt, Chief Juſtice. This way of pleading was cer- 
tainly good before „at. 27 H. 8. ſo is Plowd. 478. and 
many precedents in Co, Ent. of feoſfinents averred in the 
ſame manner; for the uſe was a matter that was ex- 
trinſical to the deed, and depended on collateral agree- 
ments at common law, and then the'uſe might, as ſince 
the ſlatute of fraud by writing, be averred. by parol, and 
therefore in pleading, the conveyance was taken to the 
uſe of him. to whom the conveyance was made, till the 
"contrary appeared; if it were otherwiſe, it ought to 
come on the other ſide ; and /at. 27 H,7, has not altered 
the courſe of pleading, which 1s rather confirmed by 
the ſtatute ; becauſe, if now the uſe be conſtrued to be 
to the qie or. feoffor, the conveyance will be to no 
manner of purpoſe, it being ſtill the old eſtate to 
which the old warranty and other qualities remain an- 
nexed; whereas before the ſtatute there might be ſome 
end in making the feoffinent, viz. to put the freehold 


out of him and prevent wardſhip; and Co. Lit. goes no 


further, than where there is a ef ment to particular 
uſes and eſtates, the reſidue of the uſe ſhall be to the 
feolfor, which is reaſonable ; for the raiſing thoſe par- 
ticular eſtates appears a ſufficient reaſon for the con- 
Powell, Juſtice, doubted, whether there could 
be a reſulting uſe on a leaſe and releaſe, unleſs where 
partie ia uſes are limited; for this way of conveyance 


” 4 


. | Is grounded on the ancient way, of releaſing at common 


law, wherein there was a merger of eſtate, which is a 

ood cohfideration z as where. the Ir confirms to the 
Fes and his heirs ;. hut the other zwo juſtices concur- 
ring with the Chief Juſtice the judgment of the C. B. 
was affirmed. Jide Salk. wo. 2, P. 078. Raym. vol. 2, p. 
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Michaelmat, 2 Aun. : Sutton's Cafe, Mar fhal of the Court. 


N 0 7 * 
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eee anne 1 i 
5 Sutton. not, having attended for. guo terms, andi a new 


arſhal being preſented to the court to be ſworn: ip, 


he produced a /ea/e from the patentees of the office; for 
a certain number of years, determinable on bis death. 
Her curiam. Though aleaſe: fen years abſolutely: of 


this office is void, yet a least ot it lor years determi- 


* 
. 


able on, the. life of the lſſee is good for the danger of 


the offices ging to-cxecutors+apd. adminiſtrators is 
„ and, that ig the ſole reaſon why the of» 

fice is not grantabis for years. And the new Marſhal 

| 775 acc ingly ſworn in. Vide Mod. Rep. vol. 6, page 


thereby avoide 


4 $4 5.24 ie a 
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in fee of the place in which, & c. demiſed the ſame 


to A. to hold from year to year, and ſo on. as long as both 


parties 
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entored, and died the 17th day of December 
the rent for a year and a 


the utmoſt intereſt that can exi 


— — — {e I-as 


to 1 from Lady- day 1703, 


parties ſhall agree, 
bead — — I rent, payable quarterly. The 72 


rendering an annua OE and 


half ending at Cbriſimas be- 
fore was in arrear, for which the Ir entered and diſ- 
trained. To this the plaintiff demurred. 


Per curiam. 1ſt. After the two years, the leſſor or leſſee 
might'determine the term ; but if the leſſee held on, he 
was not then tenant at will, but for a year certain; for 
his holding on muſt be taken to be an agreement to the 
original contract, and in execution of it; and the firſt 
contract was from year to years 1 . 

2dly. Theſthird year is not in the nature of a diſtinct 
intereſt, becauſe it ariſes from the ſame executory con- 


tract, and therefore the lſſir may diſtrain the third year 


for the rent of the ſecond; and ſuch an executory con- 
tract as this, is not void by the ſtatute of frauds, tho 
it be for more than three years, becauſe there is hereby 


no term for above 72wo years ever ſubſiſting at the ſame 


time; and there can, be no 0 to a purchaſer, for 


only one year. 


Holt, C. J. cited this cafe tried before Hale, C. J. 


A compoſition was agreed on between the parſon and 


his pariſhioners for tythes, as long as both parties ſhould 
agree. If the pariſhioner ploughs and ſows, the parſon 
ſhall not that year recede, and demand tithe in kind, 
but muſt make his election at the beginning of the next 
year; for the pariſhioner would not perhaps have fow- 
ed his land, had he not relied on his contract. Cro. 
El. 775, Keil. 65. Alem 4. 2 Jon. 5. 1 Sid. 359. 
14 H. 8, 10. Vide alk. vol. 2. p. 4414. "4g" 


Michaelmas, 1 Geo. Potter v. Pinkney. 


To an action of zre/þaſs for goods taken and carried 
away, the defendant pleaded, that he was ſeiſed of 
ſuch a /eaſe; but in making out his title to the leaſe, ſet 
forth ſuch matter as ſhewed the leaſe to have determin- 
ed before it began; and then went on, and ſaid, that 
by virtue of ſuch a leaſe, he entered and made a leaſe to 
the plaintiff, reſervitig ſuch rent; and for the rent be- 
hind juſtified the taking, &c. 
that the goods diſtrained were ſold. 


the defendant joined in demurrer. 


It was inſiſted for the plaintiff, that there was no 


good title ſet forth to the /zaſe in the plea ; but matter 
directly deſtroying it; and that the u leaſe failing, 
the ſecond muſt do ſo too. 

To which it was anſwered, 1ſt. That if the defen- 
dant had failed in deriving to himſelf a lawful ability 
to make the legſe to the plaintiff, the conſequence will 
only be, that the entry which he ſets forth to be by vir- 
tue of the leaſe, muſt be taken to be a diſiſin and a tor- 
tious fee-{imple, ſufficient to ſupport the eaſe. 


he had not ſaid, it zs true, the defendant made ſuch a 
leaſe, &c. yet by pleading ſuch matters as abuſe of the 
diſtreſs, (matter confeſſing and avoiding the plea. of the 
defendant) that plea muſt now be taken. for true; as 
that there was ſuch a lh made, and the rent behind. 
And of this opinion was the court. 


Parker, Chief Juſtice, moreover ſaid, that the title 


was but matter of conveyance or inducement ; that 
the ſubſtance of the plea was the /za/e, and arfearages 


of rent. | 


Then the following exceptions were taken by che 
plaintiff's council to the rejoinder. 
1ſt. That notice ſhould be given to the dWnet of the 


goods, not to the leſſee. Ds | 
2dly. Notice in the ſtatute muſt be underſtood; to h 


notice in writing; but it is not ſet forth in the plead- 


ing, that this notice was in writing. '— © 

3dly. It is ſaid in the pleading, that Tmmediately after 
the. diſtreſs ſo talen; | 
and for cauſe thereof, whereas the c auſe ſhould have 
been ſet forth. 8 4 

As to the firſt exception, it was over - ruled by the 
court, who held that the ſtatute did not require notice 
to be given to the owner, for he might nor be De þ 
Hub hea ER $okR 200601 Wet OE TOTS 


* 


plaint 


to bind him, can be 
| protection. 


equity z if by the equi 


The plaintiff replied, . 
The defendant in 
his rejoinder juſtified the ſale, by virtue of a late ſta- 
tute. To the rejoinder the plaintiff demurred ; and 


he left notice of the taking, e. 


a 


As to the ſecond exception, it was ſaid by dhe council 


for the defendant, that if the word natios did in the act 


: 1 notice in writing, it muſt do ſo in the plea, 


ut the third exception to the rejoinder was by the 


court held fatal, for that it was direct nonſenſe; and | 


that if it had been with the cauſe; though that had been 
ſenſe, yet it had been inſufficient; for the court ought 
to be informed on the pleading what the cauſe was 
that was left. Therefore judgment was given for the 
if Vide Mod. Rep. vob. 10. p. 265. ine A 


Hilary Geo. Smith v. Parks, © 


A leaſe being in ſtrictneſs forfeited by nonpayment 
the rent, the %% brought an — - the leſſee 4 
bringing into court what was due for arrears of rent 
with coſts, &c. obtained a rule to ſtay proceedings on 
the ejectment. The ihr moved the court to dif. 


Charge the rule, unleſs the defendant would give 
N for the payment of the rent, on affidavit that 
e 


the defendant was a ſoldier, and ſo by law intitled to a 


Per curiam. If you will have equity you muſt do 
of the court the plaintiff 
loſes the benefit of the forfeiture of the leaſe which the 
law gives; it is but reaſonabe that he ſhould have ſe- 
curity for the payment of the rent, eſpecially when it 
derer on arc on the defendant me way, who 
y law is privileged from payment of his „Via: 
Mod. Rep. vol. 10. p. 383. * . 


Micbuclmas 7 Geo, Prultney v. Holmes. 


The defendant having a term of years whereof one 
year and three quarters were to come, agreed with the 
plaintiff, that he ſhould have the premiſes for the re- 
mainder of the term, paying to the defendant the ſame 
rent as was reſerved on the orig mal leaſes The plain- 


treſpaſs againſt the defendant for a re-entry.” | 

It was objected, that this amounted to an alignment 
of the leaſe, and was therefore void by the ſtatute of 
frauds and perjuries, not being in writing; te which 


as a /eaſe, and not as an aſſignment, becauſe the reſer- 


vols 1. 5p. 405. 7 


In replevin, the defendant avows for rent undef a 
leaſe, dated the 24th day of June, To bold from the afore- 


2dly. That the plaintiff by his replication, though | Jaid 24th day of June, Oe. by. virtue whereof the plain- 


tiff entered the ſaid 24th day of June. 

On demurrer in C. B. it was objected, that the 
plaintiff was a diſſeiſor by entering on the"s4th, when \ 
the leaſe was not to commence till the next day, and 
conſequently the poſſeſſion was not under the leaſe. 
Baut after conſideration, judgment was given for the 
 avowant, the court being of bpifiisn, there * was 4 
great difference between this cafe, and iy Non 
where the plaiatiff who claims a term, does at th 
ſame time, ſhew he has gained a tortzous fee; whereas 
here, be the entry tortious or not; it cannot 
the contract for 'the payment of the ren $55! El. 169. 
2 Leon. 99. 1 Roll, Abr. 65, Therefore the judgment 
of C. B, was armed. vid Gifs. *hl, l. f. $50; Ie, 
| Rep. vol. 8. p. $46 - V4 2 N z SO WAY IITEÞ * 7t 22 
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verbal agreement let his tithes to Fairo8ughy and others. 


paying to him 25s. 6d. per acre for one year, and Fair- 
claugh and the other farmers of; the {Res let the 

| ſame to the reſpectiye tenahts of the lands, paying to 
| t 


| mz dete far that year, erurpoln g et 
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tiff took poſſeſſion, and now brought an action of | 


the plaintiff 's council anſwered, that it muſt be taken 


Hilary, 9 Gr. Mathdinnel v. Wilder. Error. 


diſcharge 


s * 4 o . * 1 4 
& ah * 4 " FI af xp 5 72498 197 77 Wwe 4 2 9 = ' * 
$4 8 Be 5 * 1 x N g * ' s P 
The caſe was, the. rector of 'the-patiſh of C. by 


for which they- received the tlthes In kind, and paid | 


to the rector 25; Gu. per acres”! | 


| Afﬀterwares "the ſaid 'Fairclongh,cand the other far= 


mers were charged by the- churchwardens, and over= 
ſcers of the pꝰof of the ſaid pariſh of C. by a rate, to- 
wards the maintaining the poor of the ſaid pariſh; on 
flats 43. Eli. caps'2. as occupiers of thi tithes; and on an 


L% 


excepting ofily'7s. 64. which'they were ordered to pa 


appeal to the ſeſſions they were diſcharged as to all. | 


for the tithes of that tenant; Which they received in 
N k 18 nn Jann 4 ö 71 8 


| voy the order being removed into this court by certi- 
orari, the queſtion was, who ſhall be accounted the 
occupier of theſe"tithes, the farmers" Who paid the rent 
to the rector, or the tenants of the lands; who paid their 
rent for the tithes to the farmer s 
The court was of opinion, vis; That the farmers 
ſhall be accounted the occupiers? of thoſe! tithes”; it is 
true, it might\be otherwiſe if an under leaſe had been 
made thereof; bur this is a particular caſe ; and it ap- 
pears by the rates that the farmers have 64d. per acre 
profit, and if the; rate is aſſeſſed; on the profits of the 
tithes, it ought to be aſſeſſed on them, becauſe it does 
not appear to the court, that the Jand-holders have 
any profit, for they may have a hard bar gain 
Therefore they ſhall rather be acebünted buyers 
of thoſe tithes, than occupiers; for where an agree - 
ment is made for tithes, they ſhall paſs by way of 
bargain, otherwiſe they cannot paſs at all; becauſe they 
lie in grant; and therefore cannot otherwiſe paſs than 
by deed, ſor a verbal agreement for them is good only 
a year» EE je 1 3 2 | 
i noney which" the farmers receive of the land- 
holders, for thoſe tithes ſhall be accounted a modus, 
he who receives it ſhall be taken to be the occupier of 
JJ! ͤVUlts... JO TOry ys; 
So where a man has a wood or ſtanding corn, and 
ſells the ſame Randitgz the ler ſhall pay the tithes, 
for that year. V 
In. this caſe the rector who _ up cure for 25. 0 
er acre, ſhall not: contribute to the poors tax; but 
without any manner of conſideration for it, by raiſing 
ſo much on the Jand<bolders. ey 
Pratt, Chief Juſtice, I doubt, the farmer of the 
rector is to be eſteemed at firſt fight occupier of theſe 
rica : he: cetains the tithes, though be pays the value 
Or them. 0 1 REID | | 
Eyre, Juſtice, The farmer is in this caſe the occu- 
pier, he having them by-way of-retainer, in purſuance 
of an - AgFeem ent by parol. ut would be athe rwiſe if 
there bad been an under leaſe of them, Cro. Face 137 


Vorteſcur, Juffice,' The, farmer is the occupier, he 
having the in ſuch a manner as to make a profit of 
them. c ao avas 6-06 1 ere 

Therefore the order of Gen vag quaſhed and the 
rate confirmed, Vide Mad. Rep. vol. 8. p. 6. 
' 5 


Fair, 10 G Raggett: b. Oughtons 
A caſe: was ſtated andi referred? out of! Chanzery for 
the jud | ent. of this: cou¹ tt. ., E191 "ih Or Y 12 
his marriage witb1bis wifes. the: plaintiff%s mother, in 


* 
1 
: * 


conſideration of that marriage, and of a conſiderable | 


- ſum of money which he was to have with her as a 


marriage portion, wHich could not be raiſed otherwiſe . 


than by. ſelli 
only child of the family; and for that reaſon, Sir Ed. 
ward being unwilling the eſtate ſhould be ſold, it was 
agreed by indenture between. then) that a fine ſhould be 
levied of the land, and theluſe- thereof declared to Sir 
Edward for life, then to the uſe of bis wife for life, re- 
mainder to the plaintiff in tail, &. reverſion. in fee to 
ady Ba in hich ſettlement there Wasn proviſe, 
that Lady Baggott ſhould have power to charge the ; 
whole eſtate with the payment of 500 J. to aner- 
lon to whom, the thould give the ſame: and with alfar- 


** 
— 


ther power, that any perſgn;who, ſhould be-aftually | 


/*iſed of the lands by, virtue of; this ſettlement, might 
make a leaſe or leaſes for bras lines, or or trim - ane nun, 
of all or any part of the premiſes in the ind Ott 


385 
OT * *4 
* . a % * 3 


* 


point. "IG 7 75 = l - 1 ; 2 1 
Now ag to the conſtruction of powers, it is various, 


| compriſed, at ſuch yearly rents, or more; as the ſame were 
then let at. 


ing the next in remainder for life, entered, and after- 
wards married Sir Adolphus Oughton, (the now. defen= 


about a month afterwards ſhe died z and the ſingle queſ- 


, 


It was argued for the plaintiff that it was not, be- 
cauſe this capital meſſuagè being never yet let, by con- 
making this ſettlement, therefore this power can never 
de purſued, and for this the caſes of Lord Mountjoy, 
and HitxlMilliamt, were cited as authorities in point. 
| The power in the principal caſe reſerved to make 


leaſes was intended for the benefit of the family, viz. 
to make leaſes of ſuch land which had been actually, 
antienily, and uſually let; and though it was indefi- 
| nitely to make leaſes of all, or any part of the premiſes 
compriſed in the indenture of ſine, yet theſe words are 
| reſtrained in the latter part of the ſentence to ſuch 


45 the ſame were let at when the ſettlement was made; and 
| ſeveral authorities were cited to prove that general 
words in a deed. are to be qualified and reſtrained by 
| particular and ſubſequent words in the ſame clauſe, 

It is true, this Lady had an intereft coupled with her 
power, but her intereſt in reſpe& to any charge to af - 
fect the remainder-man, is intirely void; for this 42%, 
as to him, muſt ariſe-out of her power, and is no more 
than if made by an attorney; now, ſuppoſing ſhe had 
made a leaſe of lands, not in poſſeſſion, ſuch. leaſe would 
have been abſolutely void, neither ſhall a leaſe without 
rent reſerved be good to charge the plaintiff, who is the 
' remainder-man, - Beſides, Sir Walter Baggott (the 
now plaintiff) is a purchaſer of this eſtate under the 


| ward and the Lady, to whom this power was re- 

ſerved ; and all powers given to tenants for {fe ſhould. 
be ſtrictly conſtrued, becauſe; they make the eſtate to 
continue as a charge on thoſe in remainder; therefore 


or more, as the ape were then ih, muſt reſtrain, this 
power to make /za/es only of ſuch lands which were lat 


at that time. | 


* 
* 


leaſe, and was warranted. by the power, Which is for 
the tenant in poſſeflion to make lea/es of all or. any part 
of: the lands compriſed in the indenture or fine, & e. 
Now, if the power had reſted there, this 4 had 


make it otherwiſe; but it had been ſaid, that the ſub- 
ſequent words, viz. to make leaſes at ſuch yearly rents as 
the ſame were let at that"time, reſtrains' this power to 
lands which were then Jet, and this capital meſſuage 
being never let, this power could never extend to it. x 


4 


the fr part of the ſentence, viz. that the lands uſually 
let may be leaſed at the uſual" rent; now, by the fir 

part of the proviſo, the tenant in Te had power 
to make leaſes of all or any part of the lands compriſed 


| ſhall'not'controul that power without negative words, . 
1 —V—ͤð— Atl 
hac the inberitänce of theſe lands, and from whom all 
the eſtates" in the ſettlemerit moved; and it is not a 
power ſuperadded to the eſtate of à third perſon, ſo 
mould have a very favourable conſtr auction. 
As to Lord\Mhbunyay's'caſe,"\thereare ſome points re- 


| ſolved, which have fince been denied to- be law; and 


the caſe of Walker v. Aalemun, 1 Fim. 294. is full in 


> 


- 


according to the intent of the perſons by whom they. 
were crefted,” for ſometimes they are conſtrued libe- 
rally, and ſometimes very ſtrictiy; but the power in 
the prineipaf enſe being reſerved to her who had the 


was made; is part of her dd domain; and where the 


| execution ok ſuch a power is'agreeable'to che intention 
Ma i, > rr 


- 


1 


Sir Eaoard Baggott died, and Lady Baggott be- 


dant) and then made a leaſe to him of the capital meſ- 
ſuage for twenty. one years, but reſerved no rent, and 


tion now before the court was, whether this was a 


ſequence there was no rent reſerved at the time of 


leaſes, where the yearly rents, or more, were reſerved, 


aid ſettlement, and is hetr at law both to Sir Eds | 


the words, viz, to make leaſes, &c. at ſuch yearly rents, 


It was argued for the defendant, that this Was a gn 


been certainly good, and nothing could be objected to 


But theſe ſubſequent words are only explanatory of 


in the ſettlement; and thè ſubſequent part of the elauſe | 


"Beſides, this power is eee Lady Bergen who 
Fr 


inheritance of the e before the ſettlement 
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of the donor, and conſiſtent with his will at the time 
it was created, it muſt have a very liberal and favour- 
_ | able conſtruction ; and this was the concurrent opinion 
of the Court of Chancery laft term, in the: caſe of Lord and 

ac Cour y. n bans 


1 


re was anſwered, that it is not material- make a legſe for years, ought to have certainty in 


wyhether the eſtate moved from Lady Baggott, as being 
her inberitance before this ſettlement was maue, be- 
cauſe the court will judge of this power as it appears 
on the face of the ſettlement. N 


It is true, there afe no negative words ſimply in the. where the term is made certain by an expreſs enu- 


— 


ſubſequeny part of this clauſe; to controul the power 
given in the precedent part; but there are reſtrictive 
words, Which imply à negative, and reſtrain the tenant 
from ever charging the treverſione rr 

It is to be obſerved, that Lord Chief Juſtice Vangban, 
in delivering the opinion of the court in a caſe ſtated 
by him, ſaid, that where a power is given to make 
leaſes of lands for tiuenty-one years, reſerying the rents 


which were thereon reſerved at the time of making the commence, at leaſt, the continuance of it is quite un 
certain. It is nat (as eaſes are wfually made) a leaſe 


deed, that in ſuch caſe the lands demiſeuble by that 
power mult be lands then in leſe on which ſome rent is 
reſeryed; and the court were unanimouſly of that opi- 
nion for the plaintiff in this caſe, Vide Mad. Rep. vale | 
8%. p. 24. an REITs 3 


x 
: 


z 


x 


gee this caſe fully ſtated in page 297 of this work, | 
under the head Corporations ON 


\ - Trinity, 10 Geo, Salter v. Greſuenor. 
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See this eaſe fully ſtated in page 146 of this work, 
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Trinity, 12 Geo. Frontin v. Small. 


* 
- 
4 l 


1 


1 


Mlicbaelmas, 12 Gee. Ryley v. Hils. 
4 . C1 i 13 + - # NA * Pn 


The plaintiff declared; that on the 24th of February, [ 
1723, he demiſed to che defendant a chamber, cellar, || 
and half a ſhop, 4 Hold from Lady-day then next, for |. 


a quarter of a year, and fo from quarter to quarter, 
» ſo long as both parties ſhould pleaſe, at 5 J. per quar- || 
ter- CVVT 
It was objeaed; that this being to commence at a 
future day was but a le at will, frace the ſtatute of | 
frauds, The Chief Juitice at firſt thought it a good | 
oSjeaion, but on fufther conſideration he was of opi- 
nion, that the exception was not confined to leaſer that 
were to commence from the time of making, but was 
general as to all /zaſes that were not to hold for above 
three years from the making. So the plaintiff had a judg- 
nent. Vide Strange," vol. 1. p. 65 t. 


up 18 Geo, 4. Lila . N. 


See thiy eaſe fully date in page 498 ef b won. 
pe Fran,” i oe NS Sa fr” 
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Hilary, 30 Gee. 2. Taylor on the Demiſe of Atkins, Eis; | 

2 „ iert ih We Hor de, and others, in mts 2924 1032380 | 
Adjudged, That there are two methods of lea/ing, in 
common uſe in this kingdom, v:z. at the belt ent; 
and on fines ; which, as the n are 
conſidered among the annual profits. A lege is de- 
fined to be a contract between landlord and tenant, 
by which both are bound. in mutual ſtipulations. Vid 


; 
1 


- 


" 


e tar, | 
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Trinity, 33. & 34 Geo. 2. Ferguſon and Wife v. Curnib. 
On a demurter to the declaration in this cauſe; be- 
ing an action of covenant on an indenture of Leaſes al. 


ſigning a breach in the non-payment of rent. 00 
The queſtion beſose the court on arguing. this de- 
murrer Was, whecher the plaintiffs have made goat: 
_ afgnment of à breach in non- payment of tent, ſup- 
poſed to have becbme due on this (-. 1 
The defendant's council made three obiections to the 


8 1 


leaſe, but the matter turned on the firſt; Which was, 


whether the covenant. therein. is a relative covenant: 


* 
7 


term, of 7, 14 of z1 years, as the leſſee Hall think pr oper. 


. even "alter 7 years poſſeſſion;) nor can here be any 


: * a % 55 2 8 kf 
Aichaelmas, 4 Geo. 3. 7755 on the Demiſe of. Francis 


* 1 * 
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maintain an action at common law againſt a'ter-terrant 
for a igaq deviſed out of land; ſor _ where a ftatute, 
as the ſtatute of wills, gives right; the party by con- 


* 


| years:4; but if no term was ever granted, the ce 
fails. He argued, that no term was created by this ins 
denture'; for it is void for uncertainty on the authority 
of the zo following cates. Platud. 253. Say ve Smith 
and Fuller, proves, That every contract ſufficient to 
ihres limitations ; namely, the commencement | 

40 tinuunce; and end of the tet m. 6 Co. Kep+ = The 
Biſhop: of Baib's Gaſe lay it down as a maxim 7. hat. 
the certainty of continuance, is to be intended; either 


„ _merafien,of wears: ot by reference 10 cerlainty; or 
3% by reducing it to certainty, by matter ex peſt fas | 
** b. e. done after: the Fatt ; or by confiruttion in law by 
"Jun Ee 31 ro 6 + + 
herefore the habendum in this leaſe is void. for un 
certainty. It is a demile to hold from Mich. e. for the 


Alf the lee ſhould. not elect, the leaſercould never 


for 21. years certain, eovenanted to be defeaſible at tue 
election of the leſſe ; nor is ĩt made certain by any re- 
ference to a thing which has certainty at the time of the 
leaſe made; nor is thete any ex pg fas act to be done, 
ot avetred to have been done; (and the leflee's entry 
determines nothing; it can be no more than evidence. 
can{trutiion. of law, by expreſs limitatio .. 
Lord 22 he 72 has certainly entered, 1 
continues in paſſalion : and it is as certain that he muſt 
pay the rent. | 1 1 
It is undoubtedly. a left for 7 years; (whatever 
may be the validity of, it as to the other te eventual 
terms of 14 and 21 years, ] and the breach is, afüigned 
for non-payment of rent incurred zuithin the. firſt p 
ears. 1. If Ran en & Sram. 
l ' Per curiam. Let the plaintiff have judgment. 4. 
Bur. vel. 2. p. 1032, k 1 
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» 
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N n een enen ee, 
Trinity, 1 Ges. 3. Jobn Enys, E; v. Iſaac Domi- 
.... - thorne Executor f Nicholas Donnithorne. 
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See this caſe fully ſtated. in page 326 of this ; 

in page this work. 
under the head Covenants: | . 5 


0 * oon ZI . . . 8 1. 
| | others, _. nde 


L 


"4 210 © qe trum, 4 4 ene 
- Adjudged, That a leaſe cannot be given in evidence 

without: being ſtampe d. Via Bur. vol. J. p. 1553. 0 
"e 1 pot ne eee, (19 - 645 0350 A 9 
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Adjudged, That a covenant © to ſtand ſeiſed” en- 
tered into by the owner, is '® leaſe. Fide Bur. vol. 3. 


n 
8 a2 


5 ky L 
» 4 Cn 4 4&2 £882 


p. 1446. 


1 
Michaelmas, 4 Gen. 3. The. ſame v. Thi James © 


berty to dig for lead ore, during the Whole of à gran-! 
tor's term, is na len, becauſe nothing \is. reſerved by 
ſuch writing to the grantor. ide Bur. val. 3. p. 155% 
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Hal Chief Juſtice, held clearly, that à deviſee may 


4 


ſequence; ſhall have an action at lay to recover it. 


it being to pay er and during a term of 2, 1% ot 21 


33 
10 ; ' LY \ L 


f Fide Salk; vol, 1. p. 415 é VS; 43 049 denen 
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ln #jeftmint, on not guilty pleaded, the jury found 
the defendant not guilty às to part, and as to the other 
part, ther was a ſpecial verdict, the ſubſtance where- 
F . Aifein 
The reſtator being ſeiſed in fee of ſeveral lands, did, 
in the yeat or, deviſe all his ſaid lands to;frve per- 
ſons, (naming them) and to their heirs as tenants in com 
"mon, that one of the ſaid deviſecs died two years before 


the teſtatof; Who by another clauſe. in the ſaid; will, | 


deviſed" all his'other meſſuages, lands, Oc. not therein 
before given, d:viſed, or bequeathed, and all his 
money, houſchold goods, plate, rings, &c and all 
his eſtates real and perſonal whatſoever, of what nature 
or kind ſoever, to his two neices M. Buce and M. Opie, 
their heirs, executors and adminiſtrators; that the 
teſtator died without waking diſpoſition of the ſaid 

part of his lands, other thah by his Taft will aforeſaid» 
Te queſtion was, whether the ſame ſhould deſcend 
to the heir at law of the teſtator, as not being diſpoſed 


by him in his life; becauſe the deviſee died before, him, 


or whether it ſhould paſs to B. and C. as reſiduary le+ 
gatees by the latter clauſe of the will, as an eſtatè not 
before diſpoſed of by the teſtator. | 


Per turium. An executor has nbt the fame right to 


the perſonal eſtate, as the heir at law has to lands, 
becauſe ati executor is no more than a truſtee made by 
the teſtator, but an heir is to ſit in the ſeat of his an- 
ceſtor. ; | 

for life had been deviſed to J. Paine (who died) re- 
mainder over, ſuch a remairider had been 1980 and ſo 
is Perkins 108 ö. 109 a. and. ſo. ſhould this; and there 


is no objection againſt it, but that it did not appear in 


the will, that the teſtator had any thing to diſpoſe of, 
he having deviſed al? his lands before by the krſt clauſe 
in his will, to five perſons and their heirs. No judg- 
ment was given. Vide Mod Rep. vol. 8. p. 124. $1 


init, 9 Geo. N Hinten v. Parkers "A Nn 


On à ee the caſe was, tbe widow of the 


teſtator exhtbite an inventory of his goods in the prere- 
gati ve court ; and thereqn. complaint was made by a le- 
gatee, that Teveral goods of: which. the teſtator died 
(naming them) were left out of this inventory, and an 
account was demanded tobe given what became of 
thoſe gosds e * 1 REY \ LEN A To £ \ 2 
The defendant pleaded, that the ſaid goods were 
diſpoſed of by the reftator in his life-time, and by his 
leave; and on this plea the ſpiritual court gave coſts, 
for that it was a confeſſion of more aflets than were 
in the inventory. l TAY e | 
Whereon the defendant now moved for a prabibi- 
tion, on a ſuggeſtion, that the cbürt proceeded to falſi- 
y an inventory, which they had not power to do, 


* 
* 


becauſe by exhibiting thereof, their juriſdiction was 
K 


determined. 


- r A 
The court were of opinion, that 5 e. fits 71 
could not f fy- an inventory At the uit of 2 cie tor 
but at the ſuit of a legatee they might. Vide Mod. 
Rep, vol, 8, p. 168. hs 8 | | 
Vini, 13 Geo. Thomas v. Bag. 

8 Ans 1 WY . | $7 m_— 
See this caſe fully ſtated in page 388 of this 
under the head Ecclefra/tical Matters; M. 
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 Adjudgral, That: legacies ate of à different nature; 
and they are determined by diffetent rules of law: 
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they ate directions to the exccutor to pay; and in le- 
Faces there is à known diſtinction between: the time 

eing annexed: to the ſub/tanceiiof the gift, or to the 
mehr L c olete words of gift direct the executor 
0 pay; the other. words. only fo rhe time of fuch pay- 
ment; and then the Jegacy veits, and is tranſmiſlible, 
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But as to the principal matter, if à particular eftate 
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ed, though on ſuch recognizance to appear from 
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though the gates ſhould die before the day of pay- 


4 
9 


ment. As a /zgacy given to be paid at twenty-one, but 


if the time is annexed to the /ub/tance of the gift, as 
4 legacy, if or where, *\he (hall attain twenty - one years, 


it will not veſt before that contingency happens. 


Vide Bur. vol. 1. p. 327. 


after, zo Gio. 2. Hope on the Bemiſe of Brown and 


|. Adjudged, That the word, . hyicirs,”” dots extend 
«to lands, as well as to monies given by a teſtator; Yide 


Bur, vol. 1. p. 272. 
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n a writ of error brought on a judgment . 
C. B. in an action on the caſe, wherein the plainti 


declared that he ſtood to be elected member of par- 
liament, and that the defendant cauſed a libel to be 


printed of him, with theſe words as ſpoken by the 
plaintiff, v/z. there is a war with France, of which I 
can ſee no end, unleſs the young gentſeman on ,the 
other ſide of the water N the Prince Charles) 
be reſtoced, whereby he 

„ bras yt v4 T | | 
It was inſiſted, that an innuendb eannot beget an ac- 
tion, nor make that certain which was uncertain be- 
fore, and that here was no ſcanda}; and if ſo, this 
A SC VV 

Holt, Chief Juſtice, | Scandalous matter is not ne- 


| ceſlary to make a /ibel, it is enough if the defendant 
| Induces an ill opinion to be had of the plaintiff, or to 
make him contemptible and ridiculous; as for in- 


ſtance, an action was brought by the huſband for ri- 
ding S#t1mmington, and adjudged that it lay, becauſe it 
made him ridiculous, and expoſed him. Every t 
underſtands. what is meant by the young gentleman on the 
other ide of tbe water ; if the words are falſe, the de- 
fendants may zuſtify in an action, but not in an in- 
diciment. I ide Salk. vol. 3. p. 229. 
J i eite en ENT OAT men N 
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Fals, Chief Juſtice. On an information for à L, 


there muſt be fpurteen days notice of trial, and 


* 


this natjee of trial, is ſufficient for him to appear, 


and if he does not, the recognizance muſt be eftreat- 


leis in the ſaid caſe) except the „ and laſt day of the 
term, when. De muſt appear, dt the tecognizanes i 
forfeited.” Vide Porteſcue, p. 35 7. 
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Hilary, . 10 . 3. The King v, Bear ar Beare. 


An indiament for making, writing, compoſing, 
Nod polleding c f e ene en; 
tained actarding to ihe tenor and felt following, &c. af- 
ter a verdict this was held good, for according to tenor 
imports the ſame words; for tenor is a tranſcript, 
which it cannot be if it diffets from the ih; if it had 
been o the Moss folloiuing, it would; not do, for that 


might import an zdentity in ſenſe, but not in words. 


Vide Salli vol, 2. p. 4. Did. vol. 3. t 226. Rayme 
vols 1. fo 414.7 Mod. Rep. vole 12. p. 218. ry bf rent 


. | Trinity, "11. 3." The King v. Alme and Notts 


On an indid ment for a libel againſt ſeveral ſubjects, 
e, to the jury. unknown 
Her aurian. Where a writing which inveighs againſt 
mankind in general, or, againſt' a particular order of 
men z as for inſtance, men of the gown, this is no ro 
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We but it muſt deſcend to particulars and individuals . 
io make it a libel. Vids Salk. vol. 3. . 324. | 


4 


D 


Vini, 11 W. 3. The King v. Orme and Nuit. 


of - 


1 1 


On ai certiorari brought to remove an indictment for 
a libel at the Old Bailey for making, printing, and pub- 
liſhing, a falſe and ſcandalous libel againſt divers good 
ſubjeRs of the King to the jurors unknown; to the in- 


tent and purpoſe to defame the ſaid ſubjects of the King | 


£ 


to other ſubje&ts of the King to the jurors known, and 


10 he. known, &. wherein the defendants were found 


gritty. The court was moved in arreſt of judgment, 
that this /;be] did not appear to be- prejudicial to any 


perſon, for the jurors did not know the perſons who 


were affected by the libelz; therefore they could not 
properly ſay that the-matter was falſe and ſcandalous, 
when they did not know the perſons of whom it was 
ſpoken ; nor could they ſay, that any perſon. was.de- 


famed-by it. Wrerefore judgment was ſtaid until, Sc. 


Vide Raym. vol. 1. p. 486. 
Taſter, 12 22 Te Ring v. Saliſbury. 


Holt, Chief Juſtice, If a man prefers a ſcandalous 
petition to the houſe. of Lords, or makes an affidavit 


containing a ſcandalous libel againſt J. S. in this court, 


 ftand in the pillory, and fined forty mer. 


_ plaintiff uſual] ares eaki 


ſenſe; but on nt guilty pleade 


a man cannot juſtify the publication of this, hut it will 


be an offence indictable, becauſe it tends to ai breach 


of the peace: and ſuch an indictment was denied to be 


„ 5 : | « 


quaſhed. Vide Raym. vol, 1. P. 341. 


Tini, 5 Aen. The Quten v. Broun. 


An information was brought to have judgment for a 
libel, called The Country, Narſon's Aduics ta the Lord. 
Keeper. The judgment was regularly jr but the 
defendant did not move in arreſt of judgment within 
four days, and the court doubted, this being a crim1- 
nal caſe, whether they could hear counſel ſpeak to this 
point. But afterwards, the Attorney General con- 
ſented they ſhould take their exceptions. 

It was excepted, that this did not import a ſcandal, 
but in their natural ſignification carry a credit, as to be 
wiſe as Somerſet, & . Suppoſe an indictment for a nui- 
fance, which in itſelf is ſo, it is enough to ſay ſo gene- 
rally; but if it is only a nuiſance, as it is accompanied 
with circumſtances, there it ought to be particularly ſet 
out; as for building, an inn; or to build an inn zo the 
common nuiſance, is not good, &c. 2 Noll. Rep. 348. So 
here the manner of ſpeaking ought to be ſet out. 
Holi, Chief Juſtice. An information will lie for 
ſpeaking ironically. And the Attorney General ſaid it 
was laid to be wrote ironicalh, and he ought to have 
ſhewed at the trial that he did not intend to ſcandalize 
them; and the jury are judges. with, what intent this 
was done. According]y the defendant was adjudged to 
Vide Moe: 
Rep. vol. 11. . 86. ; 3 4 544 
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See this caſe fully ſtated in page 36 of this Work, un⸗ 
der the hend AAM l. 3 ON A "ks unn 


Micbaelmat, 5 Ann. Anonymous, 


Aiabaelna, 3 Ain: The Qllen v. Drake. 
f ere 2 eee 
An information brou t 2 ainſt the defendant ſet 
forth, that he being 5 . Se. did make a 
bel, intitled, Mercurius, containing divers ſcandalous © 
matters, according to the tenor following; and ſo ſet 
forth ſome erde nen and in ene al then was dhe 
word nec inſtead of non, ſo that it was, got literallyithe 
ſame as in the libel; however, it did not alter the 
g . d, this variance being 
rceived- at the trial, the council for the: defendant 
2 _ 1 be found ſpecially, which was 
one, and afterwards, on arguing the ſpecial verdi 
judgment was given for the. « — es, 
It was objected againſt him, that. this variance wa 


immaterial, and that in every action for, words, the 
theſe following 
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ſome original, to which it may be compared, 


contai 


1 1 


ſeription of the ſenſe and ſub 


| ques, and though the Jury find, ſome. omiſſions, it 
WI 

though every omiſſion of a letter may not make a vari- 

aße don it is fats}, Pide Salk, val. 3, þ, 2259, 


under the head /ndifment, 


- He ſent Lord » Hullifax a licence to keep a. public 


it. Vide Stra. vol. I. p. 422. oo 


under the head Attachment. 


Engliſh words; but it is not n ſſary to e ey 

word; therefore to make ERA omiſſion or = 
tion fatal, would be to make this action impraQicable 
Per CUT Ames The tener is the tranſeript of the copy of 


therefore there can, be no tenor of wards. ſpoken, be- 
cauſe there is nd Written original; but there may be 
tenor of writing, which, word always imports a true 
of the thing written, and conſiſts in identity, 
Holt, Chief Juſtice, A libel may be deſcribed either 
by the fenfe, or by the words, and therefore an infor. 
matio in os that the defendant made a uriting 
hing fach words, is good, and in ſuch caſe an 
exact-nicenels is not required, becauſe it is only a de. 
ſance of the /bel, But an 


information charging-the' defendant. with making a 
writing accord; 


ng to the tenor following, there the writs, 
libel, and that 2 forth in b ieee muſt ex 7 
agree, becauſe every word in the information is _—_ 
of deſeription of the vety Abel zfelf, 
Words are tranfient, and vaniſh. in the air as ſoon ag 
ſpaken, and there can be no tenor of them, as has been 
already. obſerved, and therefore an identity is not pe- 

be ſufficient, If fome b 


t it f e proved; and in ſuch caſe, 
the plaintiff ſhall recover E 7 Ed 


but when a thing is written, 


ance, yet if ſuch omiſſion makes a word of another fig. 


| Michaelmas, 6, Aan. The Queen v. Rudd or Rd, 
ges this eaſe fully tied in page $35 of thin work 
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under the head Disfranchiſement; © 
Pini, 10 Ann. The Qucen v. Derby. | 5 

See this caſe fully ſtated in page 157 of this work 

under the head Bail. 922 page 77 8 is work, 


Eafter, 7 Geo: Te Mayor of Northampton's Caſe. 


houſe, which the court ſaid was'a libel in the cale of a 
perſon of his quality, and granted an information for 
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Hilary, # Geo. The King v. Bictern. 


See this caſe fully ſtated in page 557 of this work, 
under the head Information. D 
FLTafſter, 9 Geo. The King v. Mann. 
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See this caſe fully ſtated in page 179 of this wo 
under the, head Bail. 4 S113 3944 N 5 n | ky 
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The court was moved 4 an ttc t againſt the 

efendat riting a lde againſt a Dodd of divi 
tity in t e Univerbty:of Cen ce te * 
tained in his preface to a Latin book about the library 
of the Univerſity, dedicated. ta De. then Vice 
Chancellor ; he came into court voluntarily, and con- 


feſſed that he was the authon, and\it' was fo recorded, 


and he. was honed, 50 %. and ordered to find ſureties for 
gg behaviour. 2 — an done aQior 
in 4 Middleton ;\ for the firſt motion was made again 

the Bookſeller for publiſhing the book, but he was 2 


cufed, on his gettingithe Door to co: | 
fed, on his gett confeſs that he 
"XA Is % . | : : 4 | 2 , 0 NY . ? poof. 1 7 
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| "Michaelmas, 11 G7. The King V. Brereton. 25 
| + Seb this caſe fully ſtated in page 358 of this work, 


Miebaclmas, 1 Gen 2. The King v. Curl. 


An information being exhibited againſt the defen- 
dant for publiſhing an obſcene book, of which he was 
found guilty ; his council moved the: court in arreſt. of 
judgment; tor that, though the deferidant may be pu- 
niſhable for this in the Spiritual Court, as an offenee 
againſt good morals, yet it cannot be a libel for which he 
is puniſhable in the 1 Courts Libellus is a de- 
rivative from the word liber, and it is libellus from its 
being a book, and not from the matter of kits contents. 

Raymond, Chief Juſtice. I think this is a caſe of 
very great e 12" tho“ if it was not for the caſe 
of The Queen v, Read, | ſnould make no great difficulty 
of it. Certainly the Spiritual Court has nothing to do 
with it, ik in writing: and if it reflects on religion, 
virtue, or morality, it-it tends to diſturb the civil order 


of ſociety, I think it is u temporal offence; Ido not 


think libellus is always to be talten as à technical word. 
The court were of opinion that it was a temporal of. 
fence : therefore they gave judgment for the k ingy'and 
the defendant was afterwards ſet in the pillory. Vide 
Stra, vol, 2. p. 788. N Ek: 


Hilary, 2 Geo. 2. The King v. Elizabeth Nutt, ' 


On an information for publiſhing a treaſonable 
libel, on the evidence it appeared, that the defendant 
kept a pamphlet ſhop, and that this bel was ſold in the 
{aid ſhop, by the defendant's ſervant, for the defen- 
dant's uſe and account, in her abſence, and that ſhe 
did not know the contents of it, nor of its coming in 


oing out. 18 Ak ö 8 en e 
e Chief Juſtice. The defendant is guilty of 


bliching this libel. the ſhop being kept under her au= | 
ati 55 ire io, and it would be of very dangers 


ous conſequence if the law was otherwiſe: and it has 
hoes ſo 15 — in a great many inſtances, Yide Fitz- 
Gibbons, P. 47. ti? 188 | 


— 


Eater, 2 Geo. 2. The King v. Moolſton. 


The defendant was convicted on four informations 
for his blaſphemous diſcourſes on the miracles of our Sa- 
vie And attempting to move in arreſt of judgment, 
the court declared they would not ſuffer it to be debat- 
ed, whether to write againſt Chriſtianity in general 
was not an offence puniſhable in the temporal courts at 
common lato; it having been ſettled ſo to be in Taylor's 


caſe, 1 Vent. 293. 3 Keb. 607, 621,” and in the caſe of 


The King v. Hall, Hilary 7 Gets They defired it 


might be taken notice of, that they laid their ſtreſs on 
the word general, and did not intend to include diſ- - 


putes between learned men on particular controverted 


points. The next term he was brought up, and fined. 


25 J. for each of his four diſcourſes, and ſentenced to 


ſuffer a year's impriſonment, and to enter into a recog - 
nizance for his good behaviour during his life; him- | 


ſelf in 3066}, and 2000. by others. Vide Strat val. a. 


Eaftery 2 Geh 2. The King v. Butchiler, | + 


In this caſe it was laid down at the bar; that in 
granting an information for a libel, the only thing to 
be examined by the court is, whether the paper pub- 
liſhed contains any, libellus mutter; for then the ap- 
plication mult be left to the jury; the court anfwered. 


that this rule is net to be taken o extenſively; for 


where the application is merely indifferenty they would 


not grant an information, but there muſt be 4 ene 
219 - apparent application to be made. Vn Filz- 
Gibbons; p. 57. 1 r — * f 


, 


-» 
: 


—— Eqftery 4 Gat” Hatintn.v, Del. 
See this caſe fully ſtated in page 42 ef this work, Un- 


der the head Actions. 
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 Limitakibn, (Statutes ar) 


| 


[ 


Eaſter, 5 Geo, 2. Lowfield v. Bancroft, and others. 


Aſter a verdict for the plaintiff in an action fora 


libel,” the judgment was atteſted; becauſe it was not 


laid that the ibel was of or concerning the plaintiff ; 


and Cra. fac, lab was cited. Fide Stra. vol. 2. p. 934. 


Trinity, 22 & 33 Gee. 2. Ally, Bart. v. Young, Eh. 
See this caſe fully tated in page 50 of this work, un- 


| der the head Actions. 


<5 5 
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TLimitatton. (Statutes of) 
Trinity, 1W. & A. Hall v Wybourn. 


Toa plea in Bar of the Hunte 0 limitation, the plain- 
tiff replied,- that the defendant 2 'beybnd fi md 


it was held no plea, for the plaintiff might either file 


his original, or outlaw him; and in one Bynion's caſe, 


it was held by Brideman, Chief Juſtice, that though 
the courts of jaſtice were ſhut up ſo as no original 


could be filed, yet this ſtatute would 347 the action; 


becauſe the ſtatute. is general, and muſt work on all 
caſes which are not exempted by the exceptions Vie 


Salk, vol. 2. p. 420, 


Trinity, 2 N. & M. Blidd v. Berlenbead. 4 


The defendant having pleaded the Hatute of | limita- 
tion, the plaintiff replied in avoidance, that he ſued 


out an attachment returnable Micbaelmas term, 34 Car. 


2. and that ſuch proceedings were had thereon. th 
the defendant in Mech. er 2 "Fac. Lee We 
Per curtam, This pleading is not goodz it muſt be 
ſhewn that there were continuances till the time of de- 
claring, and a aiiter proceſſum is not ſufficient to ſhew 


a matter before the declaration, though it has been 


for matters after. Fide Salk. vol. 2. P. 420, 
Michaelmas, 3 W. & M. Country v. H 
In an action of Df brought for impriſoning the 


plaintiff, and detaining him in priſon from 34 CA. 2. 
till. the 3d dag of April, 4'Fdc, 2. The defendant 


. pleaded as to all; till 34 Car. 2. ſuch 4 day, nbt guilty 


within four years; and as to the reſt, a plaint and a capids 


iflued : to which the plaintiff demurred. 


Per curiam. Though the impriſonment be complain- 
ed of as one continued imptiſonment, yet the defen- 


 dant may divide the time, and plead the ſtatute as to 


part, and the plaintiff may reply the continuance 3 


thefefore as to this, judgment was given againſt the 


— 


and it did not appear that the defendant meddled in it; 
Vids Salk. vol. 2. p. 40. e 


matter wo off, Vide Salt. vol. 2. p. 124. 


laintiff on his demurrer, but for him as to the reſt; 


zecauſe the capias was awarded by the court cially, 


1 
Fal, s n, & ll. Cary aid Wife v. Stophonien 


H. was indebted te A. who died, B. received the 
money, and afterwards the plaintiff's wife tock out 


letters of adminiſtration to A. and Within fix years after 


the letters of adminiſtration, but not within r years 
after the receipt of the money, brought an indeb. am 
againſt B. as for money had and received to the iſe 


promiſe within ſix years ; the pl 
matter; and on demarrer; the court were of opinion 
that the ſtatute could be no bar, becauſe the plaihriff 


— comnienced by taking out letters of adminiſtration, 


aintiff replied the ſpecial 


Ts 


1d this was not a cauſe of action in the inteſtate 3 But 
they thought it hard to make this ſo much money re. 
ceived. to the plaintiff 's uſe; when at tne time bf this 


hs 5 he was not adminiſtrators” 


ate, There was a faulty replicatiom, and the Court 


. 


adviſed the plaintifF to bring a new action, and ſo the 


7 Eaſter, 


| 613 
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614 Timitation. 
Eaſter 6, or Hilary 9 V. 3. Jones Ty Morley. | 


Aidjudeed in this caſe, (which ſee fully tated in page 
204 o his work, under the head Baron and Feme) that 
the ſlatute of limitation ſhall not be taken by conſtruc- 
tion, to bar a man of his action, 'unleſs it be expreſsly 


found how the poſſeſſion has been. Vide Raym. vol. 1. 


pP · 287. Med. Rep. vol. 4+ P. 261. wer 
Holt, Chief Juſtice. If the defendant oidads wor af- 


ſumpſit he cannot give in evidence the ee of limita- 


tion, becauſe the aſſumpſit goes to the præter perfect 
tenſe; but on nil debet pleaded, the ſtatute is good evi- 
dence, becauſe the iſſue is joined by words of the preſent 
tenſe, and without doubt nil debet by virtue of the ſta- 
tute; and it is no debt at this time, tho” it was a debt. 
Vide Raym. vol. 1. p. 153. | 5 


Hilary, 10 W. 3. Heyling v. Hafling. 


gee this caſe fully ſtated in page 23 of this work, un- 
der the head Actions. 0 


Michaelmas, 10 V. 3. Anonymous. | 
2 Adjudged, That a latitat, when within the fx years, 


and feturnable after, will prevent the /atute of limita- 1 


tion. Vide Raym. vol. 1. p. 383. 


Michaelmas, 10 W. 3. Heyward or Hayward, v. 
Kinſey. | Error. 
See this caſe fully ſtated in pages 328 and 370 of this 
work, under the heads Day, Date, and Delivery, and 
Diſcontinuances oy | 


At the Summer A ſircs at Lincoln, 11 W. z. Stockes or 
Stocker, v. Berry or Berny. 


— 


Hott, Chief Juſtice. If A. has had poſſeſſion of lands | 


for twenty years without interruption, and then B. gets 
poſſeſſion, on which A. is put to his gjeci ment, though 
A. is plaintiff, yet the poſſeſſion of 7wenty years {hall be 


a good title in him, as if he had ſtill been in poſſeſſion. has a right and ſeveral remedies, the diſcharge of one 


The ſame point was ruled by Helt, Chief Juſtice, 
at Lent aſſizes for Bucks, 12 M. 3. becauſe a poſſeſſion for 
twenty years is like a deſcent, which bars the entry, and 
gives a right of pofſeſſion, which is ſufficient to main- 
tain an ęjeciment. Vide Salk. vol. 2. p. 421. Raym. vol. 


1. Pp . 741 0 
Hilary, 12 W. 3« Collins v. Denning or Benning. 


On an afſumf/it, in which the plaintiff declared, that 
the defendant being indebted to him (the plaintiff) in 
20 J. promiſed to pay it on demand, and that he (the 

laintiff) had on ſuch a day and place demanded it, 
but the defendant refuſed to pay it; the defendant 
pleaded he did not promiſe within fix years, &c. and on a 
demurrer to this plea it was inſiſted, that it was ill, for 
it ſhould not be non a/ſumpſit but that no action has accru- 
ed within ſix years, & c. becauſe the duty ariſes from the 
demand and not from the promiſe : but this objection 
was not allowed, for payment on demand js no more 
than what is implied by law. Vide Salt. vol. 3. Pp. 227» 
Mod. Rep. vol. 12. p. 444» | 8 


Eafter, 12 W. z. Morſe or Mois v. Braxton or Bruerton. 


On an action on the caſe, in which the plaintiff laid 


his action in Norfolk, the defendant pleaded the flatute 
of limitation; the plaintiff replied an original taken 


out in Suffolk, on which they were at iſſue, and the 


| 2 had judgment in C. B. But on a writ of error 


eing brought in this court, that judgment was arreſt- 
ed, becauſe an original in one county cannot maintain 
an action in another. Vide Salt. vol. 3. p. 228, | 


F< 


v4 * 
* 


then he was barred by the fatute of limitation. 


Ferne, RR 
"Maidſtone Lent Aſſizes, 13 NV. 3. Hatcher Ve. Fineaus, 


aſſigned it to R. P. as a collateral Tecurity againſt a 


barred by the //atute of limitation, becauſe the ſtatute 


ent; and that it ſhould have found that no writ of for= 
- medon was brought, elfe the court could not intend but 


of formed, yet he is not thereby hindered to purſue 


of the tenant for life; for this is a new right which he 


enures and operates by way of bar to the right, which 


viſed his lands to his grandſon by his eldeſt daughter in 
fee; the eldeſt daughter being dead at the ce the 


of the grandſon being the heir on the part of the father, 
and the heir of the other co-parcener, entered into the 


council) that the deviſe was void for one moiety. Now 


gener; and on a ſpecial verdi& found, it was objected 


_ | ety; but this being over-ruled ; it was then objected, 
Error. that the bringing of this ejeciment againſt the heir of 


the other co-parcener, for this moiety, admitted the 


| againſt a man, but where he is actually ou/ted or dif- 


Alſſeiſin, and not by the bare perception of the profits 
only; but here the difficulty is not fo great; there is no 
| ; . 3 a A * 


1. D. being offeſſed of a term for one thouſand W 


bond in which P. was bound Jointly With D. in 18556. 
P. died. leaving R. P. his fon his executor, D. dieq 
leaving K. D. his wife his executor, and N. P. biz 
daughter, his heir, In 1674 R. P. executor of N. Þ_ 
and K. D. executrix of V. D. and K. D. the heireſs of 
IT. D. affizned this term of one thouſand years to F. H. 
with a condition that on payment of 200% the confide. 
ration of the ſaid aſſignment, by K. D. the executrix. 
Sc. K. D. received the profits' till 1691, and paid the 
intereſt to the ſame time. And an gell ment being 
brought by the executor of F. I. 
© Halt, Chief Juſtice, adjudged, iſt. That he was got 


did not prejudice at the time of the aſſignment, there 
being but nineteen years elapſed; and then the joining of 
him in the aſſignment, who had the title to take advan< 


- 


tage of the ſtatute, gives a new title. 
Adly. If a man makes a mortgage for a collateral ſe- 
curity, althougn the mortgage 1s not in poſſeſſin for 
twenty years and more; yet if the intereſt. be paid on 
the bond according to the agreement of the parties, it 
ſhall not be barred by the fatute- , limitations Vid- 
Raym. vol. 1. p. 740. Tt AY. ns 


| Hilary, 1 Ann. Hunt v. Burn, : 
The queſtion in this caſe was, whether it appeared 
by the verdict that the iſſue in tail was barred of his 


writ of formedon by fat. 21 Fac. 1 ER | 
Ihe court held, iſt. That the verdi& was infuffici« - 


that it was brought; for this is matter of bar ich 
ſhould be ſhewn on the defendant's part; and TR 
is not penned as the ſlatute of fines. It is enough in that 
caſe to find a fine, and you need not find that the par- 
ty claimed or entered not, for that comes in by way of 
proviſde; but here it is part of the body of the act. 
2dly They held, that ſuppoſing him barred of his brit. 


his right of entry, which accrued to him 'by the death 


bad not before: that where a man releaſes his right, 
he cannot purſue his action or remedy; but if a man 


is not a diſcharge of the other; and that ar: 4 H. 7, 
anſwers Saul v. Clerk's caſe, Jones 210, 211. But fat. 
21 Fac. I. operates by way of bar to the remedy, and 


the word right there is right of entry. Vide Salk vol. 
> 4% N | wy 0s 


| Hilary, I Anne Reading v. Roy Non, r Raroſterne. | 


A perſon ſeiſed in fee, having iſſue two daughters, de- 
deviſe : the grandſon died without ifſue, and the heir 


land, and took the profit by moieties for twenty years 
together, thinking according -to the opinion of Sir 
Matthew Hale in his younger years, (who was their 


the miſtake being diſcovered, the heir of the grandſon 
brought an gieclment againſt the heir of the other co- par- 


in his behalf, that the deviſe was void as to one moi- 


plaintiff to be out of poſſeſſion for twenty years, and 
Her curiam. The fatute' of limitation never runs 
ſeiſed ; and true it is, one tenant in common may — 


ſeiſe another; but then it muſt be done by a 


tenancy 


— 


* 


nan n in this Ste, for ine dai oy Le 
grande bes the whole by deyiſe, and the other is a 
mere ſtr anger; and where we men are in poſſeſſion, 
the Jaw will adjudge it in him that has the right. Aman 
may be a tenant in common by preſcription, yet he 
may not be à tenant in common by wrong; nor can a; 
man be diſſeiſed of an undivided. moiety z therefore the 
brin ths Hom yjedtment admirs nothiug; for if a man be 
ſeiſed of the whole, and makes a leaſe to another of a 
moiety. undivided, and a ſtranger ois the leſſee, he 
mult bring his ejeFnent of a moitty, and ſo if they be 
both ouſted, they mult" bring ſeveral ejettments.” Vide 


Salk. vol. 2. pP. 423. Raym. Dol. 2. pP. 829. Sa 
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370 of this work, 
n enen 


See this caſe fully ſtated in page 


under the head Diſcontinuance. 


* 1 4 
* 


— 


* 
* 


Eafter, 1 Ann. Wortley Montague v. Lord Sandwichs 


See this caſe fully ſtated in page 313 of this work, 
under the head Heir. e ee ee 


oY 8 adit 5 1 
| Eaſter, 1 Ann. Green v. Rivett. * 


On-an'mndebitatus aſſumpſit laid ſeveral ways, the de- 
fendant pleaded no action, becauſe the bill gforgſaid was 
exhibited on the 29th day June, and not before, and that 
he for all the time within ſix years before the exhibiting the 
aforeſaid bill bad not aſſumed, &c. Ihe plaintiff repli- 
ed a bill of Middleſex, teſted, &c. returned the ſame 
day, whereon was returned, he is not to be found, and con- 
tinuance entered to Monday next after three weeks, &c. to 
this it was demurted, and judgment given for the de- 
fendant; for there cannot be ſuch a 5% of Middlejex as 
this, which is returnable tne very day of its ze/te, and the 
Hatute of limitation, on which the ſecurity of all men 
depends, is to be favoured. Vide Salk, vol. 2. p. 421. 


13 1 
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Med.'Rep; vol. 7. p. 2. 


Michaelmas, 1 Ann. Gould v Johnſon. Error. 


der the head Actions. o boot on JI IM 


Eaſter, 2 Ann. 


On a writ of error brought on a judgment in the 
C. B. on an indebitatus aſſumꝑſit for 14 1. the queſtion 
was, whether a clauſum fregit in the C. B. will fave tbe 
"Alatutes of limitation. Ihe defendant in error's council 
argued, that ſuppoſing the clauſum fr egit was made out 
with intent to declare in another action, and was well 
continued till the time of declaring in the ſaid action; 
that will be a ſufficient proſecution within fat. 21 
Face I. c. 16. And though in this caſe the clauſum , 
ie yet that will be aided by the 
verdict. ee {vert V 

Holt, Chief Juſtice. This caſe is not like the caſe 
of /atitats in this court; becauſe a latitat is an ancient 
proceſs of this court, and was a proceſs of this court 
at the time of making the flatute of limitation; and 
the uſe of them is only to bring in a man in cuſtody, 
and then they declare againſt him inthe cuſtody of tbe 
Aar dl f the Mar ſbalſea, &c. But when à man is 
brought in by a clauſum fregit in the C. B. they d 
declare againſt him in the cu/tody of the. Warden of the 
Fleet, but on an original proper for the action. And 
this practice of the clauſum fregit in the C. B. is new, 
and they have another way to ſuę there, viz. by ori- 
ginal: but in this court 4 rttal in ſome actions is the 
only way to commence the ſuit, North, Chief Juſ- 
tice of the C. B. made a complaint of the writ of latitat 
in parliament, and the matter was thoroughly inveſti- 
gated, but at laſt the latitat was approved of, as it is 
alſo by flat. 27 EA. c. 8. which gives a writ of error in 
the Exchequer Chamber, but excepts errors to be aſſigned 
for want of juriſdiction in this court. Now this being 
the proceſs of this court at the time of making the 
AHatute of limitation, it "muſt be underſtood to be com- 
priſed within the meaning of the act. And he further 
ſaid, he imagined, that after the reverſal of the judg- 


Br own V. Balbington. Error. 
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| years: the plaintiff demurted, and after 


do not 
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arliament, this point would never have been moved 


* gain. But here is a Fault, vix. the 8 
not ſhew that the original was ever retürned. > Now 


if he ſues out a writ, and does not return it, that will 
not avoid che fatute of limitation. Accordingly the 
judgment which the plaintiff had obtained in the C. 


B. was reverſed. Vid Raym. vol. 2. p. 880. 
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On a belexbibited in the gamiruliy court by certain 
ſeamen againſt their owners for wages, the defendants 
pleaded the fatute of limitation; viz.” ihut it appeared by the 
libel,, that no ſuit was proſecuted for this matter within 

fix years, whereas they ſhould have pleaded ditectly, that 
no ſuit had been brought within ſiæ years after the cauſe 
of action accraed,;. and if the ſtatute had bern rightly 
pleaded, it would have been a good bar. e 

Holt, Chief Juſtice, Though the atute does not ex- 
tend to maritime, ſpiritual, or:equitable cauſes, but only 
to duties at common law, yet mariners wages are a duty 
at comman'law, and if ſued for at common lato, the /latute 
would have been a good bar. Vide Salk. vol. 3. p. 227. 
.Rayms vol. 2. p. 934. Mod. Nep. vols 6. p. 25. 
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See this cafe fully ſtated in 
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page 31 of this work, 
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under the head Acionn. | 
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un, 3 Ann. "Blackmore, v. Tiddittej. 


On an action of treſpaſs for an aſſault and battery, the 
defendant pleaded not guilty-within ſix ytars by miſtake, 
and not according to the ſtatute, which is but four 
argument it 
was adjudged an ill plea; for if it be eonſidered as at 
common lato, there is no ſuch plea; if on the ſtatute, 
the act is not purſued, and the plaintiff can not take 
iſſue on it; for that he is guilty within fix years, is an 
iſſue immaterial; becauſe it may be, the jury might 
find him not guilty within four years, but guilty within 


ſix years. Therefore judgment was given for the 
plaintiff, ide Salk, vol. 2. p. 424. Naym. vol. 2+ page 


Michael mas, 4 Anm. Hide v. Partriuge. 
On a libel brought for mariners wages in the Adni- 
ralty Court, the defendant. pleaded the Hatute of limi- 
tation, - Viz. that no cauſe of action accrued within 


ex years next before the time mentioned in the libel; and 


the plea was over- ruled there. And now on a motion 
for a prohibition it was urged, that mariners wages were 
ſuable in the Admiralty courts by indulgence only, and 
not of right; that at common /aw the ſtatute would be a 
good plea : on the other fide it was ſaid, the ſtatute 


extended only to the common lat courts ;- that it was 


not pleadable to a proceeding in the /pirirual court for 
volently laying hands on a clergyman ; a'prohibition how- 
ever was denied, becauſe. the ſtatute was ill pleaded; 
but the plea, was afterwards amended, © 

Halt, Chief Juſtice, ſaid, it was ſtrange that the 
ſame matter, well pleaded, ſhould be a detence in one 
court, and not in another. The fatute of limitation is 
a good plea in Chancery; it is true, it is no plea to a 


| ſuit for violently laying hands, &c. but that is, becauſe 


the proceeding is „or reformation of manners, and not 
for damages; and ſo it is at common law, it is no plea 
to an indictment for treſpaſs, otherwiſe in an action. 


Adjourned. Vide Salk, wal, 2. p. 426. bid. vol. 3. pa 
228, Lon ul a. f. %%. 4 


Banur, 4 fume Cbievly v. Band. 


bop An action on the caſe Was brought on a promiſe 
made by the defendant to pay a bill of exchange 


ment in the caſe of Kinſey v. Hayward was affirmed in 


drawn 14 gears ſince. 
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Ek” | The defendant pleaded the fatute of limitations, the 


Fords of which ſtatute are, that all actions of #feſþ9/5, 

Nc. all actions of accompt, and on the caſes (ohe than 

ſuch aftions which concern ihr trade of merchanai2e- 

Js merchant A* merchant, their factars or fervarits) 
SI] be bib bt. £9.45, hn . ST TIE IQ 

he The olainriff replied, that the bill was a negotiable 

ill, and that it was on an count: between, merchants, 


Oc. ; : | 
be defendant demurred; and bad judgment, be- 


cauſe the ſtatute excepts only accounts which'are cur- | 


rent between merchants, and not any that are ſtated 


for if an action is brought againſt a drawer for value 
received, that is no account current, but a ſtated ac- 


count. Vide Mod. Rep. vol, 4s p. ISN. E J 


* 


See this caſe fully ſtated in page 271 of this work, 


under the head Condrtion 
Trinity, 6 Ann. Flas livicte v. Gmb 
See this caſe fully ſtated in page 272 of this work, 
under the head Conditions > 
Aicbaekmas, 6 Am. Matthews v. Phillips © 


An ion of debt was brought in the Marſpalſea ronrt, 
fox years expired ; 
the def:ndant fued out an hab. corp. and removed the 
eauſe into this court, where the plaintiff declared 
anew, and the : defendant. pleaded, that the cauſe of 
action did not accrue within / years before the fee 
of the hab. corp» and this was held to be a good plea, 


after ſome proceedings there, the 


but that the plaintiff might reply the. ſuit below, and 
have fhewn that to have been within the ſ years; not 


that this ſuit was a continuance of the ſuit below; but 
that the plaintiff had rightfully and legally purſued 
his right; and it ſhould not be in the power of the 


defendant to defeat or hinder him of a remedy, with- 
out any default; as where a perſon brings an action 
before the expiration of /ix years, and dies before judg- 
ment, the fix years being then expired, ſhall not pre- 
vent his executor from proſecuting the ſuit with effect. 


Vide Salk. val, 2. þ» 424. 6 
Fs | 85 9 Ann. | Williams Vo Gunte 


This cafe on evidence appeared to be thus: B. oye 
the inteſtate, and one Scarlett were partners, who 
built a houſe for the defendant in the year 1693 ; af- 
terwards the defendant failed, and came off by the 
ſtatute of compoſition. Scarlett dies, then Moye dies; 
adminiftration was taken out by the plaintiff to Maye, 
who in the year 1708, ſent to the defendant to be paid 
his debt; the defendant acknowledged the debt, but 
inſiſted on it, that he ought to have the benefit of the 
ſtatute of the major and minor, by which he paid the 
reſt of his creditors only two ſhillings in the pound ; and 


that therefore if the plaintiff would accept of two ſhil- 


lings in the pound as the reſt did, he would pay him 


It was objected by the defendant's eouncil, that this 
evidence was not ſufficient to take the plaintiff's debt 


out of the fatate limitation. | 7 80 
Parker, Chief Juſtice, was of opinlon, that there 
being a ſpecial promiſe laid in the declaration, it was 
neceſſar y to prove the ſame, to prevent the operation 
of the ſtatute, and that a bare acknowledgment ould 
not do; and fo directed the jury to find for the plainti 
for 36 5. only, for which the promiſe was made. The 
defendant's council alledged, that this declaration Was 
very oddly worded, for that the work was done b 
the inteſtate B. Moye, and the promiſe was ſaid to b 


made to the plaintiff without a new Ne | 


which was ill; on which a verdict was found for th 
plaintiff and the point referved. Of further argu+s 
ment at another day, the Chief Juſtice held, f bo 
the declaration was rightly framed as to this caſe, and 
that if ir had been otherwiſe, it would not have been 
good; for if the declaration had been of a promiſe 
made to the inteſtate, the evidence given would not 
haye maintained the iſſue. The Chief Juſtice found- 
2 judgment on the caſe of Green v. Crint; Hilary 
3 Aux. : | 2 
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25 See this caſe fully. ſtated in page 232 of, this work, 


plaintiff declared on a promiſory 
N u 


* 


done by oye, and, Scarlett, it ought. to, Rave beer 
mentioned in the declaration. that, A ſurvived Sear. 
Lit, otherwiſe the plant is. not entitled. to the debt. 
But it was over-ruled. Vid Forteſeurs . 17 
2% Jaſceline v. Lacher af Loſe 


0 ſerre. 5,4 363 enn 


Y 
* 
21 


711 
1 * 


1 


head Bills of Exthange, S. 
Ealler, 9 Geo. Holliſter v. Coulſon. _ 

The defendant pleaded, That he did 957 rome with. 

in {ix gears, the plaintiff replied a latitat ſued Hut, and 


- 


| the court on demurrer held it well withaut ſhewing 


, * 


| a bill of Middleſex. So judgment was given for the 


. . . | g 
plaintiff, Vide Strange, vol. 1. p. 55 ., 8 . 
W K *. 4 Va. 4 9 * N Wee EY en NN. 2 3 BD A 


„1. ; »4 4-4 _ 
tvs 1 Trinity, 9 Geo | Griy v. Mehdezs' 


a 0 2 „ * 9 EY 24 F BY ; 
See this caſe fully ſtated in page 195 of this work, 
under the head Bankrupt, oo 
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Ode this caſe folly Hated-in page 155 of this work 
ame the head Alm e 
n 120 oy LS NS 13 $3 DI $a — 
Trinity, 10 Geo, The al, v. The Pariſbibners of + 
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þ On a motion to quaſh an order of ſettlement made 
by two juſtices, and which was confirmed on an ap- 
peal to the ſeſſions, the caſe appeared to be thue, viz. 
Humphrey Carr about thirty years laſt paſt, built a cot- 
tage in the pariſh of B. on the waſte of a manor. be- 
longing to the Earl of Pembroke, but withbut any 
licence or order ſo to do, and he enjoyed the ſame 
Fri he his life, without any other right, and then 
died, Jeaviug iſſue, Elizabeth, his only daughter and 
heir, who intermarried with J. Darby, who with his 


| wife, Elizabeth, being ſeiſed of this cottage, ſold it to 
J. #illy for zol. and now the queſtion was, whether 
this marriage had gained J. \Darby the huſband a ſet- 


tlement, : END 2 
It was inſiſted, that it had not, becauſe the father 
of Eliaubeth, the wife of this Darby, had no ſettle- 
ment there, for his entry was by diſſeifin, which 
gains no ſettlement; and if the father had none, his 
daughter could not have any ſettlement there. 
But the court were of another opinion, becauſe thirly 
years poſſeſſion is i 5 title againſt the Lord of 4 
manor, by virtue of the /atate of limitations, if he 
ſhould bring ah ejement to recover the poſſeſſion. 
" Beſides, Elizabeth, the wife of Dart), and daughter 
of H. Carr, was in poſſeſſion by deſcent,. which is 4 
good title againſt any eſtreat the Lotd might have at 
common law, and therefore her huſband gaihed a ſet- 
tlement by this marriage. Vide Mod. Red, val % 
r ¶⁰ ⁊ / 
5 -Michae! nas, I3 Geo. Story v. Athing,..'\ 
On an action on the caſe on ſeveral; promiſes, the 
| ared on a pro! -Note, dated the 2gth 
of March, 1772, ſigned and ſcribed by the defen- 
dant, whereby he promiſed to pay the plaintiff or his 
order 12 l. 11 5, for value received, &c.. there was alſo 
anothet count on ati mdebitatys afſump/it for 20. laid 
out by the plaintiff to the defendant's uſe, & damage 


OY 


— 


| 207. The defendant as to the Fin, promiſe aug Lump. 
| ds In bar 


tton in the declaration aforgſui mentioned, ple 

10 for all the time CB rears be adage 
biting the bill of him the Jas 1420 „ the cauſe F action, 
ao the ſaid firſi promiſe ard aſſumption, in the declaration 
aforefaid mentioned, did not accrue to the faid Joſeph 
1 Jaid Daniel, &c. And as to the fecand and 
third promiſes in the declaration mentioned, the defen- 


the day of exhi- 


F 


| ON Pleated ror A umpli, and iflue was joined chere- 


! N 


* Nei _ 
£85 6 0 % l - * 
* =. 0 I. ö : . * , 
. . - „ 
N ” ” " 


And 


* 
7 1 * 
1 
* N 


« * 


_ Limitatſon,| (Statutes.off 627 


And as to the defendant's; plea to the. fir/? count, the 
plaintiff replied, and admitted, that the cauſe. of ac- 
tion as to the e count did not ariſe within fix. years 
before his exhibiting his bill in this court, but that it 
aroſe on the 5th of March, 1720, and that on the 
11th of February, 1725, in order to recover: the mo- 


ney due to him on that promiſe, he levied his plaint in 


the ſheriff of London's, court in a plea of treſpaſt on the 


caſe and. avers,. that according to the cuſtom of the 


aforeſaid city, he there declared againſt the defendant 


in an action on the ca/e, and ſets forth his declaration; 


which was, „or that the defendant ſuch a day was in- 


debted to the plaintiff in 20 J. for divers ſums of money 


by the aforeſaid defendant; before that time due and o- 


ing to the plaintiff, which he promiſed to pay; then the 


laintiff ſet forth, that the defendant hereon brought 


bis writ of bab. corp. by virtue of which the ſaid plaint 
was removed into this court, and the plaintiff declared, 


againſt him. de novo, and avers it to be for the very ame 


cauſe of, action, for which he levied his plaint /aforeſaid. 
cauſe en he Nene that the cauſe of action did not 
accrue within fax 
plaint in the ſheriff's court, an 


d therefore prays judg- 
ment, G. 8 


years before his levying the ſaid 


To this. replication the . defendant demurred, and | 


tiff's replication, that his bill againſt the defendant in 


this court was for the ſame. cauſe of action, as that 


1 


for which he levied his plaint in the court below, on 
which there was a joinder in demurrer, 


Raymond, Chief Juſtice, The actions io | the two | 


courts are of ſuch a nature, that they. may be averred 
to be the ſame; for flat. 3 & 4 Ann, only gives an 
additional remedy. on promiſory notes, but does not 
take away the old one; and I think this note might 
have been given in evidence on an indebitatus aſſumpſit, 
for the note imports the drawer's having fo much 
money of the other's in his hands ; and though it may 
not perhaps be allowed in evidence in ſuch caſe as a 
prtomiſory note, without further proof of the conſide- 


ration; yet it may undoubtedly. be given in evidence 
on an indebitatus aſſumpſit, as a paper or writing to 
hep the defendant's receipt of ſo much money from 


— 


e plaintiff. Hard's Caſe, Sall. 3. | 


And as the two actions may. therefore be averred to 
be the ſame, ſo 1 take the averment to be ſufficient / 


and traverſable ; and the averment is confined only to 


the f promiſe, which is ſingled out by the words as 


to in the replication, and cloſed as to the reſt, 
As to the objection that is made againſt the declara- 
tion in the inferior court, I think it of no. weight; for 


though the declaration ſhould be ill, yet if the plaint 


be regular, it is ſufficient to prevent the fatute, 
Reynolds and Probyn, Juſtices, were of the ſame 
opinion. „ | bi 


* 


Fortzſcue, Juſtice, held ſtrongly, that the wa ac- 
tions were of ſo different a nature, that they could not 


be averred to be the ſame, He agreed, that the ya- 
riance in the ſums did not prevent the averment of 
their being for the ſame —7 15 but he held ſtrongly, 
that ſince the falute, a promiſory note could not be 


given in evidence on an indeb. aſſump. and cited the 


caſe put by Hale, Chief Juſtice. 1 Vent. 282. 

In the other points he agreed with the reſt of the 
juſtices; and ſaid that. the form of declaring} in the 
court below was well enough, and that it had been fo 
adjudged in the caſe of. Stephens v. Greenland in this 
court, and that the Caſes in 4 Leon. 195» was in point. 


Therefore judgment was given for the plaintiff, ide 


Strange, vol, 2. p. 719. Raym. vol 2. p. 1427. 


MMichaclmas, 13 Ges. Crokatt v. Jon. 


des Hi Get bo rambo of this work 
under the head Amendment. G3 e Ot 4699563 | 
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In an a ion of afſumpſit, the defendant ple ted er 
he did not promiſe Ain fix years : the A 5 replied, 


that be was beyond ſea till ſuch a time, after which he 
brought the 
the defendant demurret. 
Gy „ 


„ my 4 #% £2 : 
$23 T1 wid : 


' 


preſent action at ſuch a day: to Which 
eff nah f 


1 


q 


"z 
bY 
* 
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It Was urged for the plaintiff, that do! fff be not 


within the letter of the prov:/ce of the ature, yet it is 


and this action is in nature of à treſpaſ; trover is held 
to be within the equity, tho' not within the letter of 
the proviſoe. Cro. Car. 245. 246. and ſo is an indebitatus 
5 2 Saund. 120, 121. 2 Mod. 71, 72, 73. 1 

Arto. 244. Geary v. Coke, And ſurely the makers of 
this /atute cannot be ſuppoſed to have intended to 
ſave actions for words, which are expreſsly within the 
proviſoe, and to have no regard to juſt debts due to the 
party by aſſumpſit: and the court being of this opinion, 


P. 81. 
©, Trinity, 3 Gee» 2. Rochthhilt v. Leibmans 
The plaintiff brought an action on a bill of ex- 


4 


limitation, and the plaiatif replied that he was beyond 
ſea, to which the defendant demurred. It was objected, 
that no actions on the caſe. are within the proviſae, but 
actions on the caſe for words; and cited Cro. Car. 245. 


_ Show. 98. 


Parker, Juſtice, heid, that where the words of a 
ſtatute are general, they are to be underſtood in that 
ſenſe. 10 Co. 101. It is impoſſible to think ſo trifling 
an action as for words ſhould be ſaved, and not hob 
which are founded on a contract; befides it has been 
determined that the proviſoe extends to this caſe. 

Per curiam. Let judgment go for the plaintiff. Vide 

Stra. vol. 2. p. 836. 1 | 


Trinity, 5 Geo. 2. FWiltocks or Wilcox v. Huggins. 


the executrix of G. Y/ilcacks againſt the defendant, on 
a promiſory note, dated the zoth of uh, 1719, The 
defendant pleaded, that the cauſe of action did not accrue 
within fix years the plaintiff replied, that the firſt exe- 
cutrix; Tinley, 11 Geb. fued out a bill of Middleſex 
againſt the defendant,” returnable the Mich. term fol- 
lowing, on which there was a continuance, and an 
alias taken out returnable in Hilary term following, 
before which the executrix died, and made the plain- 


tiff her executor, who in Michaelmas, 3 Geo. 2. ſued 


out a /atitat againſt the defendant, with intent to de- 
clare againſt him as above, which he accordingly did; 
and concluded with an averment,. that the cauſe of 
action accrued within / years before the ſuing out 
the Byp bill of Middleſex. ©  * rain 

Jo this the defendant demurred: and after ſeveral 
there being four years between the death of the f/ 
-executrix, and the proceedings had by the now plaintiff, 
that the moſt that had ever been allowed was a year, 
and that within the equity of the prouiſoe in the Aatur: 
which gives the plaintiff a year to commence a new 
action, where the judgment is arreſted or revetſed: 
but they ſaid they would not go a moment. farther, 


ry: 4 


for it would let in all the inconveniencies which the 


 flatute was made to avoid. Indeed if the ſecond execu- 


tor had been retarded by ſuits about the will or admi- 
- niftration, and he had ſhewn that in pleading it 
would have been otherwiſe, becauſe then the neglect 
would have been accounted for: and wherever a ſuit 
is allowed to be continued by ſournies accounts, it muſt 
be a recent proſecution. 6 Co. Spencer's caſe, which 
this can never be ſaid to be. er 
Per curiam. The defendant muſt have judgment. 


Vids Strange, vol. 2. p. 907, Fitz- Gibbon, p 170. 


oy „ N ne tr een: rs £2 42-4 
Tini, 19 Geo. 2. Lind v. Vaughan. + 
in page 424 of this work, 


4 


- See this caſe fully ſtated 
under the head Error. 


os WES th 5 4 0 bead * £3 2 * 0 — N | 6.0 
©.» Trinity, 21 Gen. 2. Remington ve Steunn. 
It was held in this caſe, that the fatute of limitation 
may be replied to a-plea of ſet off. Vid. 


2. P. lh. 


. | | Micharlmas, 


within the equity of it. Treſpaſt is expreſsly excepted 


gave judgment for the plaintiff. Jide Fitz - Gibbons, 


change, to which the defendant pleaded the /atute of 


In an action on the caſe brought by the executor of 


arguments, it was held, that the replication was ill, 
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 Michadlnias, 3 Gio. 2. The King v. Behn, 

Fee this cafe Fully ſtated in page 562 of this work, 
under the head Hformation. Ara aa 


Hilary, 33 Geo. 2. Jobnſon & al. 4h onees, Ge. uf | 
; 45 a Bankrupt v. Smith, idotu, Execu- | 
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_ - any:eomplaint:fhould be made to t 
wen of che ſaid. city, by the maſter and wasdens of any 


15 


trix, Ic. | 


work, under the heads Abatement and verment- 


Michaelmas, 1 Geo. 3. Sir William Yea v. Fourater. 


In an action on a .promiſory note, tried before Mr. 
Juſtice Noel, on the Meſtern circuit. It was there 
adjudged by him, which adjudication was afterwards | 
confirmed by the court, on a motion for a new trial | 
without any argument allowed "thereon, © That an 
'« 2cknowledgment of the debt, after the commence- 
ment of the action, takes it out of the flatute li- 
e mitations” Vide Bur. vol. 2. p. 1099. 4 


N . ä Fe tt TIRE 


L ondon. | (its Cu ſtoms) 


Cuſtom of London, concerning Orphans and Freemett's | 
om of London, concerning Orphan 


If a freeman of London has no wife, but has chil- 
dren, the half of his perſonal eſtate belongs to his 
children, and the other half the freeman may diſpoſe 
of; ſo if the freeman has a wife and no children, half 
of his perſonal eſtate belongs to his wife, and the other 
half he.may diſpoſe of : But if a freeman hath a wife 
and children, one third part belongs to the wife, and 
another third part to the children, and the freeman may 
diſpofe of the other third part. And if ſuch freeman 
dies inteſtate, the cuſtom affects only two thirds, and 
the remaining third is ſubject to the Zatute of diſtribu- 
tions, and fo dividing the whole into ninths, four 
'ninths belong to the wife, and five ninths belong to the 


children. 6 


If a freeman of London has tiuo ſons, and the eldeſt 
ſon dies leaving a ſon, and then the freeman dies, the 


grandchild, though in law a repreſentative of the ſon, 


who never was advanced, has no part by the cuſtom; 
for the cuſtom of London extends only to the children, 
and not to the grandchildren; and ſo it has been cer- 
tified by the recorder into chancery. | | 

If a freeman of London has but ane child, and he has 
received fome portion from his father, and the father 
dies, leaving this child and a wife, the child ſhall have 
his full orphan's part, without any regard: to what he 
has already received; for that advancement in part is 
only to be brought into hatchpat with children, and 


not with others. 


If a freeman of London has advanced any of his 


children with a portion; yet if it appears What the 


portion was, by any writing under the father's hand, 


or by the father's will, er his marriage-ſettlement, 
and by the ſaid will or ſettlement it is ſaid, That the 
aid portion is or was in full of his child's part by the 
cuſtom; yet this child ſhall come in for the cuſtomary 


part of the reſt of the father's, perſonal eſtate, bringing 
the portion already received into Hotchpot; it is otherwiſe, 
if it does not appear under the father's.hand what the 
advancement'Was ide Salk. v. 2. p. 446. 


| "Hilary 7. WW. 3. "The Vintner's Gumnpany v. Curl. 


On an habeas corpus directed to the keeper. of New- 
the City of Londen is an ancient 
city, Oc. and that there is a cſtom in the ſaid city, if 
to the mayor und alder- 


company, of a liveryman choſen, and refuſing to take 


\- London, (its Out 


* 


| 


- keeper-of Newgare 


N 


the office, being admoniſbhed by trat court to seeept 

it; chat then the mayor and aldermen have committed 

the ꝓerſon ſo refuſing to the cuſtody of Yhetheriffs of 
ondon, or to any other officer, there to be detained 

until he ſhould eonſent, and declare that he would 

take on him the ſaid office. Fe 
That theſe cu/foms were confirmet! by act of patlia. 


ment; and that before the iſſuing. of the ufd writ, 
one aac Olerte being a eitizen of Londm und a free. 


man of the company of Vintners, was, cheſen of the 
livery, and required to take on him the Taid office, 
Which he refuſed; on complaint being made ite the 


mayor, e. by the maſter and wardens of that cotm- 


pany, the faid Clerte was ſummoned to appear, Or. 


| which he did and refuſed to take on bim the ald f 


fice, and being 'admoniſhed by the court to conform, 
did ſtill refuſe, that the mayor, Cc. by Warrant in 
writing did eommit him to the cuſtody, c. thereto 
remain till he ſhould conſent and declare, that he would 
aceept the faid office; and that this was the caufe of 
his impriſonment. „ 

It Was urged againſt this return, that it confiſted of 
ſevetal facts, of which this eourt could not take any 
notice, but that none of theſe facts were contained in 
the warrant of commitment, and no matter ought to 
be put into the return which the warrant itſelf does not 
lead unto. | | TON 

The firſt exception taken was, that the return is void, 
both in ſubſtance and form; and is void in form for 
the following reaſons: | 

Becauſe it is laid ſpecially, that the mayor and al- 
dermen have a caſſom to commit, till the offender ſhall 
conſent and declare his willingneſs to take on him the 
office; but did not ſet forth to whom he ſhould ſigni 
ſuch conſent ; beſides it is a void and impertinent c- 
tom to commit a man to priſon, until he ſhould cn 
and declare to hold an office. 5 

On the return of an habeas corpus, 1 Mod. 10. the 
cauſe of impriſonment appeared to be, for that he 
being choſen of the livery, refuſed to ſerve, &c, 

2dly, The gaoler has not ſet forth his warrant i 
theſe words, but only that by @ certain warrant in uri. 
ting according to the cuſiom, &c. the defendant was com- 
mitted, and this is introduced with a long ſtory, not 
pertinent to the commitment itfelf, of which he has 
not ſet forth any cauſe. | | 

3dly, That in the return a cu/fom' was laid for the 
mayor, &c. to commit the offender to the cuſtody of 
the ſheriff of London or other officer ; and the gaoler has 
returned, that he was committed to my cu/?ody, when 
it does not appear that he was either ſheriff or officer 
at that. time; ſo that more is put in the judgment 
than is warranted by the rm. Ja” 

Per curiam, A commitment, till he ſhould. geclare 
his conſent to . the office, is more than if he had 
been committed till he ſhould actually canſent; there 
fore though the tourt of aldermen might commit him 
until he ſhould conſent, yet they have no power to 
tmpriſon him till he ſhould declare it. 

Av to the warrant, it is always Tet forth at large in 
a return made on an xtra judlitial commitment, but 
When a man is committed by a court of record, thete 
is no warrant at all; therefore the court of aldermen 
in this caſe cannot be intended to proceed judicially, 
becauſe the commitment is by warrant in Writing. 
They are the proper judges of an excuſe made by the 
' defendarit, Why tre will not take on him the livery, 
and if they adjudge it inſufficient, and appoint him to 
accept it, and he'refafes, it is a contempt of their 
authority, for which they may commit him. 

But here he is committed to the keeper of Newgate, 
who may be an ofſioer of the city, but not dne attending 
the court of aldermen ; ſo that it does not appear, that 
Ar is a proper officer of that court co receive him, and 
therefore not like a commitment by this court to the 
Marſhal, who is the 59 officer always attending 
the court; and ſo is the Sheriff, where the commit- 
ment is made by a judge of gyer and terminer : Neither 
deb id appear that Newpate is in Londen ; but if it did, 
he ought; to be commixted te the ſheriffs, and not to the 
5 e, though Mey might Have taken him 
as -dheir officer ; but this courteattnot take notice that 
he is an officer to the ſheriffs, "ho more han they I 

| N what 


4 R © . 
: ” FI , 
* * * . 


Wat bor 
inftance; by Fat. 17. Gar. 2. thoſe dulv preuch in coxuen- 
155 Hall not come, vr be wilhin nor miles of a Syrough 
which 2 parlimment. A man was indictel 
on this fatute for living in ſueh a Horongh 4 but ät was 

aalhed in this court, becauſe it was not averred, that 
the borough wherein the defendant lived did ſend bur- 

fes to parliament. | eee e et orctP > 

Now certainly it is as well known by this court, 
what boroughs ſend burgeſſes to parkament, us that 
the keeper of Newgate is an officer of the ſheriffs of 


Lion ; for which reaſon the return was held infuff- 


rient ; and the defendant was difcharged. ide Mod. 
Rep. u. 5.5. 156. ob BS an 


borgsgbs fen-borgeſſes to ipurtimmont, Aae: 


Bes this caſe fully Rated in page EL hes 
| cal y ſtated in page 325 of this work 
under the head Cp/tome * p ” ; | 3 


Hilary, 2 Anns CE CANTER it of London v. 
, : D 4 RET We EET nes - 
The return to an Hab. corp. wal, chat Long. is 1 
ancient City, &c that pho tA mind there —— 18 
aneient beam kept at the charge of the city for the 
weigbing of all ſuch goods as are uſuall bought o 
ſold by weight in London, at which all foreigners - 
ought, and time, c, uſed to weigh all ſuch * 


Trinity, 7 W. 3. Nate v. Lan. 


See this caſe fully tated in page 131 of this work, | 


under the head Attachmant. wt 1 1 | 
 Michazlmas, 7 V. 3. Arnot v. Brown, | : 
See this caſe fully Rated in page 827 of this work, 
under the head Cuſtoms | 1 -o... 8 
Michaelmas, 10 M. z. W v. Whitrow, . . | 
In this caſe it was ruled, that if A. brings an action 


of debt in London againſt B. and attaches the goods of 
B. in the hands of C. from whoſe ,poſſeflion the goods 
are not removed; and B. by certiorari brings the cauſe 


— 4 — 


into this court, and puts in bail, the attachment is 


at an end, and C. ought to deliver the goods to B. 
which if he does not, B. may have an action of trover 
or replevin; but this court will not compel him to de- 
liver them, becauſe he is no party in court; and all 
things are now as if there never had been an attachment. 
Vide Mod. Rep. vol. 12. p. 212323. 


— — — 


See. this caſe fully ſtated in page 159 of this work, 


f 


Tyinity, 11 V. 3. The City of London v. Vanacte. © | 


See this caſe fully ſtated in page 292 of this work, 


 Mithaelmas, 11 W. 3} Anonymous. 


Hal, Cbief Juſtice. The r 
court 15 London, and the Ke ant wh 
out of it a8 ſuch, by fate #. 2. Vide Mod, Rep. an 


12. p. 320. 7 154 


, 


9 
* 


— 


Micbalmas, 11 V. 3. Anommour. 


Holt, Chief Juſtiee. An officer in Londam may take 
away ſome parcel of a perſon's goods to compel an ap- 


pearance; but it muſt be a reaſonable parrel; and on an | 


attachment of goods there, the com is to leaut them 


mw, the atty's hands till the matter is determined. Vu. 


. vol. 12. p. 326. ; 


©. Trinity, 12 W..3- Anonymous. © 


Falk, Chief Juſtice, We cannot take notiee of a 
judgment on. the cx/fom on a foreign attachment in Los- 


| 


drm, without iche cen be .ſpeeially ſhown Jade 


# 
„Rab. vol. 12. p. 40. 2 71 19 N * | 


: J nt ne I. 12 oon 
Far, ; N. 3. Anonymaute | 
| | +414 y 


| | 6-21 CATS 4.5 „„ "| #AFELTS 2s 7 114 4 
Per cum am. When a cavle erregen donder, | 
tie recard ſelf is never removed, becauſe the 


b j 
: 
pexpert | 
.* * 
2 pra daun. - Fade Ml 12. e ir 
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| -ward-to e again; and he: ſaid; that in che time 


Je. and then ſet forth their cu/fom of makin . 
laws for explanation of 19 and a 9 
made at ſuch a time, the ſame as in the caſe of Ber- 
zardiſton. 1 Leu. viz. that every foreigner who ſhould 
ſell goods uſually ſold by weight, without having 

weighed them at the common beam, {1 pay 13 8. 
4 4. for every weight, that the defendant being a 
toreigner, Cc. And tho? all the exceptions taken in 

that caſe were inſiſted on here: yet the court awarded 

Der. to the ſaid caſe in Lev. 14, 15, 
ide Mod. Rep. vol. 6. p. 123. 

Bes this caſe fully ſtated in page 239 of this work, 
under the head Corporations. 1271 e 
. 

Per curiam. The cuſtom of Landon for perſons under 

ane and twenty, to bind Cs ee e does 
not extend to watermen. Vide Mod. Nep. vol. 6. 
Holt, Chief Juſtice. The ge! delivery of Malk). 

is held within e city of Lal by n ä 

the oyer and terminer is not fo, but at Hicks's Hal i 


| the county of Middleſex; fo that though of comm 


right, the gaol delivery ought to be within the proper 
county, yet — ay time out of nigh yay 
make it otherwiſe.” 'Vide Mod. Rep. vol. ö. p. 145. 
Trinity, 3 Ann. -Fttzatharly v. Bab. 
See this caſe fully. ſtated in page 506 of this wok 
under the head Fil Corgur > ns 
| -0 Norwich: „ \ 
Holt, Chief Juſtice, ſaid, the method of chuſing Al- 


| -dermen in Lindon was thus: The inhabitants of the 


ward chuſe two, and if the Court of Aldermen think 
them i ent, they may reject them, and order the 


Lahynge, Chief Juſtice, in the caſe of Mr. Sw the 
cuſtom of London was certified, that if 2 3 
Alderman, and refuſes to ſetve, the Court of Aldermen 
may commit him to NMerugara, as for a contempt ; but 
if he fines, then che way 15, to ſearhim in Alderman, 


and then diſcharge him by cunſent· Vid Raym. bol. 2. 
„ / / Sgt. hog hug 


Nahen, s om. eh,, 
An action was brought in this eourt, and in the de- 
Llaratien it was laid to the damage. of the plaintiff 303, 
The coutt way moved that this aon ought to hate * 
been brought in the Corr of Cirſeivrice in Lordi by 


| Fat. 1 Face 1. e. 1. Which ehuQts, that if the cadſe df 


action A e e dant be a frecman of 

Londen, it all be drought in che Court of Oonſeitiice ks 
foreſuid'3; oh Which an IM wes fin he 
- cauſe was wander 405, © A itn | 


uſtite, ' held, chat it ough to appear ron 
e | 
ane, 
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refuſed to take the oath of the party. Vide Raym- vol. | 


Def SIO $$. arbor 44 i , 
EN, Sg WEEN . 85 : =Y 
Michaelmat, 16 Aun. The King v. ir G. Heathcote, 

TL.erd Mayor of Londun. 

The court was moved for a mandamus to be directed 

to Sir G. Heathcote, late Lord Mayor of the City of 

London, to return füch and ſuch perſons by name to 

the Court of Aldermen as the perſons choſe by the 


Ph 


wardmote of Broad-ftreet, or to ſhew cauſe” why he 


would not. Now, Sir G. Heathcote had in fact made 
a return, but a return of different perſons, (as to three 
of them) than whit (the council moving ſaid) appear- 


ed on the ſcrutiny to have been really choſen. 


After hearing the arguments of the council on both 


ſides, the court refuſed to grant a mandamus, being of 
opinion that the granting of it would probably lon 
continue that confuſion in the city, that a little goo 


1. page 49. a wt vhs 
f 3 | 


advice might ſoon put an end to. Vid. Mad. Rep. vol. 


: Trinity, 5 Gio. Argyle v. Hunt. 
A libel was brought in the ſpiritual Court for the 


word whore, which on the face of the libel appeared to 
have been ſpoken in London; and after ſentence the 


court was moved for a prohibition, becauſe the defect of 


| juriſdiction appeared in the libel itſelf, and the court 


will judicially take notice of the cuſtom of London, 


where an action lies for the word whore. 


Per curiam. The rule is, that you ſhall never alledge 


matters out of the libel as a ground for a probibition af- 
ter ſentence, but the foundation of our granting it muſt 
ariſe out of the libel itſelf in defect of. juriſdiction. And 


if there is a defect of juriſdiction appearing in the libel, - 
then the party never comes too late, for the ſentence | 


and all other proceedings are a mere nullity, But 
where the ſpiritual court has an original juriſdiction 


which is to be taken from them on account of ſome - 


matter ariſing in the ſuit, as for defect of trial; there 
after ſentence. the party ſhall never have a prohibition. 


becauſe. he himſelf has acquieſced in their manner of 
trial. It is true, theſe. words appear to be ſpoke in 

ondon, but how does the cu/tom of London appear to 
us! There is nothing of that in the libel, and though 


we have ſuch a private knowledge of it, that on mo- 
tion we do not put the party to produce an Sidavit, 


becauſe the other ſide never diſputes it, yet we cannot 


judicially take notice of it, and if any body will inſiſt 
on an affidavit, we muſt have it in every cafe, It 
was never known, that the court judicially takes no- 


tice of private cuſtoms, but they are always ſpecially . 
returned. Therefore here a probibition was denied, 


Vide otra. vol, 1. p. 187. (yy 


Onawrit of exrar brought on a judgment given in the 


C. B. in an action on the caſe on ſeveral promiſes, the 
want of an original and warrants of attorney were 
aſſigned for error. „ ende Yy 


It was argued by the defendant in errer's council, 
that as to the warrants of attorney, the plaintiff has 
not verified the error by the return of a certiorari, ſo 
we have entered to that error, that he has not fent the 


writ, and laid that matter out of the caſe. ++, 
As to the original, I apprehend the plaintiff has not 
verified his error. in the manner he has alledged it, 


which can only be done by one of theſe two ways, ei- 
ther by the party's. coming in and confeſſing it; or by 


his procuring the return of a certiorari, that thete 
is no original in the cauſe: here is no confeſſion of the 


error, and therefore the queſtion will be on the return 


of the certiorari, whether by that return the plaintiff 


- in error has ſo far ęſtabliſned the truth of his aſſign- 
ment of e to be entitled to have this judgment 
reverſed. And I take it he has not done ſo in this caſe, | 


% ks 


ment of errors, as to 


| ſor the action being laid in Londen, therefore the-certio- 
rari commands the, cx/fos . brevium of the, C. B. that be 
ſearch for the original writ , Fi 

DHITUTSTTL 


[ | 


8. 


— 1 
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Have peruſed a 


— — — 
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be aforeſaid, court of _ the { 


Bench of London, of Eafter term, inthe fifth year of the King, | | 


* 


5 London. lis Cuſtoms) os 


be ſhould certify to the court what he found-.about-it, - 
To this the cu/fos brevium returns, that he hat ſearched for 
the original writ of the ſaid Lord the King in bis Cit of 
London, and has not any Juch original writ of the City of 


London. of the aforeſaid. term in his cuſtody, all which 
may be true, and yet there may be an original to war-. 
rant the judgment, directed (as all other writs are] to 


the ſheriffs of London only: and therefore the command 


being to ſearch for, a writ; directed to the /heriffs of Lon- 
don, and the return being, that there is none directed 
to the ſheri i of the Ciiy ¶ London, that amounts to no 
more than if he had ſaid, I am ordered, it is true, to 
ſearch the files. 7 writs in London, but 2 of that, 1 
the writs of the City of London, and find 
none between theſe parties; or in other words, I cannot. 
find an original directed, &c. as never any ſuch original in 
the world was ever mades 1 
It was further objected, iſt. That taking this return 
as a matter of fact, then, though London and the Cit 
of London are one and the ſame, yet in point of fact a 
writ directed to the ſheriffs of London is not a writ di- 
reed to the ſheriffs of the City of London, zꝛdly. In 
the next place, to take it as matter of Jaw, it is to be 
conſidered how this certiorari and return are poſſible to 
be reconciled ; and I can ſee but one way to do it, viz 


by the court's taking notice judicially that London is a 


City, which J apprehend they never will do. Ad. 
es IS 1255 EY 

And this term Pratt, Chief Juſtice, and the reſt 
of the judges were of opinion that they muſt take no- 
tice that London was à City, it being mentioned ſo in 
the ſeveral acts of parliament; and therefore held the 
error to be verified, and the judgment of the C. B. 
Was reverſed. Vide Stra. vol. Is p. 309. * | * 


Trinity, 7 Geo, © Fazerakerſity v. Wiltſhire. © 


On an hab. corp. directed to the Mayor's court of 
London, the cuſſom of London was returned, that the por- 
terage from any veſſel in the river, and meterage of corn, 
roots, &c, imported or exported, belongs to the City, 
upwards from Starn's Bridge to London Bridge, and down 
as far as Yenaal in Kent, and allo another cu/om to make 

bye-Jaws, confirmed by Richard 2. where any of their 
cuſtoms wanted a proper remedy. > 

That in the 18th year of James 1. a bye-law was 
made by the corporation, that the corn-porters ſhould 
be a company, with twenty-four aſſiſtants, who were 
called free porters, who ſhould work at a particular ſet- 
tled rate; and that none but the ee porters ſhould in- 
termeddle in importing or exporting any corn, roots, 
&c. within the bounds mentioned in the cu/tom, on 
pain of 20s. for every offence, (except in time of dan- 

ger or urgent neceſſity, or in the caſe of periſhable goods) 
the forfeiture'to be recovered by action in the name of 


| | e the Chamberlain, and thereby four hundred porters are 
Eallier, 6 Geo. Withers v. Narner. Error. 


appointed for the future. | L 

hat the free porters have ever ſince uſed and exer- 
ciſed this bye-lawetill the defendant intruded, by car- 
rying of barley, tho' a free porter was preſent, whereby 
he forfeited 205. which the plaintiff as Chamberlain is 


2 to demand and to have, and for which he ſues in 
The defendant's council argued . 
and that the return might be filed, iſt. 

formal in ſetting out the claim, ''2dly,” Becauſe the 


- 


ayor's Court. 
Becauſe it is in- 


cuſtom is ill. And then, 36ly. The bye- la muſt fall 
of courſe. Or, 4thly. Though the cuſlom ſhould be 
good, the bye-law is ill, a 
Pratt, Chief Juſtice. Fam of opinion that both the 
cuſſom and bye-law are good, notwithſtanding the ob- 


jections that have been taken: I ſhall not go over 


them all, becauſe the opinion of the court has been 
given as to ſome of them on the former atguments. 


A cuflom to reſtrain trade in a particular place is 
good; and ſurely much more ſo, where the reſtraint 
is only from bodily, labour in one inftance, than where 
it prevents a man from exerciſing an art he has been 
a long time learning. I think the cu/fom is good, as it 


is a convenience to the public, and that there is an 
equivalent by the obligation the city is under to pro- 
vide porters; if they do not, I am of opinion that an 
action will lie, as in the common caſe of a ferry; _—_ 


3 


ther is the merchant obl iged to rely on an action only, | Hilary, 10 Geo. The Company of "Muſftians, W- Green 


for he may certainly employ whom he pleaſes,” if the | Re; Wan | 
2 Tengo ner u r ene to the A bye lato was made in London, that no perſon but 
merchant is very great, in having perſons ready to aſ- 2 freeman of that city ſhould 'exerciſz'any trade or art 
ſiſt him as ſoon as he comes into port, and ſo not therein under ſuch a penalty. The defend ant not be- 
obliged to go and ſearch for porters who are ſtrangers ing free of the city of London played as a muſician at ſe- 
P K ̃ ̃ u bak bode | | veral city entertainments, for which he was ſued in 
As to the objedtion about the extent, I think it is | the Mayor's court in London, for uſing the trade of a 
fully anſwered by the ancient records that have been muſician, not being free of the city; Which cauſe be- 
cited, and above all, by the confeſſion of the Attorney | ing removed into this. court by hab, corp. it was infiſt- 
General, which is of more weight than any of the ed for him that he Was a muſician, and attended with | 
' reſt; ſince it cannot be imagined, that the King's At- other maſters in muſic at the feaſt of the ſons of the fe 1 
torney would confeſs a juriſdiction againſt the Crown, clergy, being imployed by the ſtewards of the ſaid feaſt, 
which the City had not the cleareſt right to. We muſt 795 becauſe they did ne 7 the city muſicians, 
take the port to be within the limits; or if it went be- they ſet up this proſecution againſt the defendant, and 
yond the limits of the City, yet 1 do not fee how this would now extend this bye-law to muſich, which is a 
caſe can be diſtinguiſhed from that of the Graveſend 2 and no trade; beſides it is improper to have the 
watermen. The cuſtom of we MNyptnans as far, and 5 laton of London tried in any of the courts' of Len- 
yet that has never been queſtioned on this account. „%% oo 
* There is no doubt Ding ah bye-law may be good In | © Per curium. Let there be a conſultation; it not being 
part, and not as tothe reſt; for where it conſiſts of ſe- | Proper to determine this queition on motion. The 
veral particulars, it is to all purpoſes as ſeveral bye een 3 London are always tried in their oẽn courts; 
laws, though the proviſions ate thrown together under - rf che judge refuſes (on requeſt) to Tet the fact be 
the form of one. I am of opinion there ought to be a ated ſpecially, we will ſet aſide the verdict and there- 
WE TE 3H HAT EE A TUN ou ply rare} Sane yt with this ee ü 
Per curiam. Let a pr iſſue. Vide Stra. vol. 1. mat ' admit the matter to be foun 
Meg nnn I | ſpecially at the trial, otherwiſe the court RIP 3 


— 


* 


— 


34634513 ? N , 
p. 402. „ Get wif enn, wm gn" procedends in the like caſe. ... 
| AS» Af - ENT a | 14 terwards. rne cauſe was tried in Eondon; and at 
Hilary, 9 Geo. Hodghens and IWife v. Cor bet and 4m the trial a diſtinction was made betwe n. exereiſing . 
_ I 5 8 N ſuch thandicrafts for lucre and gain ( hi Was th Ih 


| "The court was inoved for a- prohibition for theſe | | ee $010 ee 
' 2 —— 3 vou 2 a cuckoldly dog, pee mea = | _ wg Pe them for diverſion and 

<« and bid the bitch your wife come out. And the 1 — wa 1 8 1 9ne.was_ within, the, agey/@ww. 
caſe, of Evans v. Howard Hilary 12 Ann, was cited, | * dia a tnercon the pläintitt Rad a 
' where the words, ** ſhe is big with child,” fpoken of Lertiet and gudsmeat; bat afterwards: the defendanc 


a ſingle woman, were held zantamount to calling her |. g. 2 enden and acquieſced. Vide Mod. R p. 
whore, and a prohibition iſſued. 80 Eafler 1 Geo. Wil- e, e, e e, e | HOLES ras Sto AS t.» \ 
. baurn. v. Coday, the Wife libelled for calling her huſband G.... Bhatt Sd 42couord Ban, +1 : 
cuckold ; and-a e was granted. | |. Trinity,. 10 Geo. 1 The' King v. Ludlam, Chamberlain 
Per curiam. Formerly, it was held that words tan 15h. Roiags 251.4 Denn,, 03699 akin 4 


3 n xd 


tamount were, not within the cuſlom ot f London, but wf p bn TY $971 
the later Hedi done have deed the caſein Lutw. | On a mandamus to admit George Warren to his free- 
1042. And Michaelmas 11 W. 3. Smith v. Glaſs in this | | dom of the city of London, he having ſerved af ap- 
court, the words ſpoken in London, were, ihe was | prenticeſhip to the warden of the company of mer- 
never married, and what is her hopeful ſon? and || chant taylors, the chamberlain made a return of the 
by the opinion of the whole court a prohibition was cuſtom of London to make bye-laws, and that a bje-law 
granted: and ſo there muſt in this caſe, Vide Stra-. was made the 19th of October 6 I. & M. That no 
vo 1. P. 545. Mod. Rep. vol. 8. Pp. 115. _ perſon. uſing the trade of a joiner ſhould be madè free 
JJ 300 7 TRITET LHR tor SOOT 1 1% FOMPANY 95 — of the Joiner Wich an 
o ook v.; I ane Sebde: nnwwi expreſs prohibition to the ebamberlain to that effect: 
Trintly, 9 os, Cooke v. WS 2 : and that every perſon, who had ſerved an — 3 
On a libel exhibited againſt the defendant for defa- |. ſhip to a joiner ſhould on notice take up his freedom, 
matory words ſpoken by him in London, after ſentence, |. with a, penaly of 104. if he is admitted of any other 
he moved for a prohibition, and obtained 2 rule that the | company. That this man has uſed the trade of à join- 
plaintiff ſhould ſhe w cauſe, Cc. why aprohibition ſhould , cr, wherefore he was never admitted, OF vv | 
nat dn aff ite: The queſtion was, whether this is a good bye-law 
And it was ſhewn for, cauſe, that it ought to appear | Or not. Gong gt en 4 . 
on the face of the /ibe] that the matter is not of ſpiri- || Per curiam. The common council have power to 
tual conuſance; otherwiſe that court tall. hege pro- make any reaſonable bye-laws ; © and this ſeems to be 
hibited, eſpecially after ſentence ;z but no ſuch thing of that nature. er 1 EA . 5 
appears on this libel, for the defendant only ſuggeſts a | Now this bye-laww being agreeable to the conſtitution T 
cuſtom in London, that defamatory words ſpoken there | of the * 1 and not 7 eſtraining tr ade, but rather regu- | 
are actionable, which ought not to be ſuggeſted, nor |. lating it by ſubjecting ſeveral artificers td be under 
any thing offered in proof which is out of the libel, the inſpection. of others, who underſtand the ſame 
. eſpecially ſince the defendant has ſubmitted ſo far to trade, which cannot be better done, than by com- 
the juriſdiction of the ſoiritual court till ſentence, was | pelling them to take their freedom in 2 company of 
given againſt him. I᷑ that trade in which they are employed; therefore this 
If there had been any ſuch c//om it ought to have | WAS adjudged a reaſonable bye-law. ENGL | 
been pleaded in bar to the juriſdiction of that court, The freedom. of the city cannot be taken from a 
for the courts.of Mſiminſter are not officially to take | man, provided he will take up his freedom in a proper 
Judicial notice that there is any ſuch com in Lon- company; and if that company will not admit him, 
don. : | r eee the court will grant a mandamus to compel them; but 
Per curiam, there is a difference between a motion | on this return it appear s, that every man who exer- 
of this kind before and after ſentence in the /pirutual ' eiſes the trade of a joiner, &c, within the city of Lon- 
court, for'in the one caſe this cuſſom need not be proved don, ought to be free of the company of joinert, but it 
by affidavit; becauſe it is foftciently known; but a „does not ſhe w that the defendant did exerciſe that trade » 
judictal notice ſhall never be taken of it after . ii the city, Oc. but that he did exerciſe the trade of a 
So the rule was diſcharged. Vid Mod. Rep. v. 8. p. 176. Jen, 8 without ſaying where,” and then it 
_ — Cn 
r a. a ts oe SS? 7 ing it ity of London which gives the 
Alichacman, 9 Geo. ' The Chamberlain of London v. | juriſdiftion ; and for this cauſe the matter wes — 4 
5 SR EC I ads. AO dc. _— 5 27 * 2 . ed. Vide Mod. Rep. v. 8. p. 268. nein of Bey 06 FE : 


1 an — 


— — 2 — 
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| See" this caſe fully ſtated in page 346 of this work, 


under the head Debt. | FT Mi chaelmas 
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gee this caſe full ſta 


8 1 ” 


under the head Apprentice.” » » 


any erection or building, or the ancient foundation of 


Alichas nas, 11 Geo, »» The King v. Collinghourne | 
ted in page 92 of this work, | 


Michaelnas, 14 Geo. Ilannel v the Chamberlain of the 
ous % „ or ON A NT PTS 1 

See this caſe fully Rated in page 297 of this work, 
under the head Corporations. hoe Fi got | 
See this caſe fully ſtated in page 329, of this work, 
under the head Uf ͤ ff | 


Hilary, 11 Geo. 3: o Bofwarth" v Hearne. 


See this caſe fully ſtated in page 300 of this Work, 
under the head Corporatinn. e 


Eater, 16 Geo. 2. Sir John Hartop v. Alderman | 


- 


See this caſe fully ſtated in page 190 of this work, 
under the head Bailment. - WIE 


; 
i 
[ 


Hilary, 39 Geo. 2. Plummer v. Bentbam. | | 


The recorder of London came to the bar, and certi- 


fied - ug cu/toins of that city, ore teuus, i. e. by word of 
bn, OT RY e eee 

On which the council for the motion moved, that 
the recorder of London might return two turits ef certi- 


orari direQed to the lord mayor and aldermen of Lon- 


don, to certify two of the cu/toms of their city. 


T'he caſe was as follows, viz. An action of treſpaſs on 


the caſe brought by the plaintiff * the defendant, 
for obſtructing his ancient lights, by a new erection or 
building which the defendant had raiſed againſt them : 
To which the defendant had (by leave) pleaded two 


_ juſtifications, both of them were, that there is an an- 
_ cient cuſſom in the city of London, "That if any per- 


& ſon has a meſſuage or houſe in the city of London, 


* adjoining or contiguous to another meſſuage or 


„ houſe, or to the ancient foundations of one in the ſaid 
city, which foimer houſe has ancient lights or win- 
% daws fronting oppoſite to or over ſuch other adjoin- 
« ing or contiguous meſſuage or houſe or ancient four- 
« dation of one, ſuch other perſon, owner of the latter 
* meſſuage or houſe or ancient foundation of one, may 
„well and lawfully exalt ſuch his meſſuage or houſe, or 
rebuild on the ancient foundations ot fuch his adjacent 
or contiguous meſſuage or houſe any new meſſuage or 
* houſe, to any 1 2 that he ſhall pleaſe, againſt and 
88 oppoſite to the ſaid ancient lights and windows of ſuch. 
r{t mentioned neighbouring meſſuage or houſe, to 
* which his m/ſuage-or houſe or ancient foundations of | 
© a meſſuage or: houſe are ſo contiguous or adjoining ; | 
and thereby darken and obſcure ſuch, ancient lights 
and windows of ſuch firſt mentioned neighbouring 


„„ houſe, having ſuch ancient lights and windows: 


© unleſs there had been ſome written ikftrument or 
4 record of an agreement or reſtriction to the con- 

.trary. | * 1 | 

On this plea iſſue was joined; and a certiorart iſ- | 
ſued, directed to the mayor and aldermen of the city | 
of London, to certify whether they have or have not 
ſuck 4 wallin. e en 
I be ſecond plea, iſſue, and certiorar;, were the ſame 
with the firſt, only with this difference, or rather exten- 
/ien of the cuſtom pleaded, biz. That the owner of 


any eredion ar building, might well and lawfully exalt 
ſuch erection or building, or erect and build thereon. a | 
new ereQion or pane”. 19 any heighth that he pleaſes, 
Sc. and ſo on as in the former plea : only that the 


former plea .confined the elaim of the privilege, to 
meJuages or houſes ; which this latter plea extends to 
allerefns a,, OY OL, 
Take Recorder of London accordingly certified fg. 
nus, by command of the lotd mayor and aldermen {af- 


* 


| 


Wunutits and Adedts. 


h b Lol, ze Gee 2. 


ö 


ter having recited the pleadings and certiarari); That 
there is ſuch a cuhſlom as is alledged in the former plea; 
but that there if no ſuch cuſſam as is alledged in the 

latter ple. eat t 924 <1 A ns 
Then the Recorder delivered in both;the-writs of cer. 
tiorari, with written copies of the reſpeRive returns an- 
nexed. And the court ordered the certiorari, on which 
the cuſſom was allowed to be filed; and the return re- 

corded. Vide Bur. val. 1. p. 248. „ ee 

Ballard and another; "Chamberlains 

5 of M orrgſter, v. Bennet. r 
i: The ame v. Clement. 


np is 1 LE 1 


AVE 


Zee this caſe fully (ated in page 425; of this work, | 


Trinity; 2 Geo. 3. ' The King, v. Sir Thomas Harriſm, 
Chamberlain of Lond.. 
See this caſe fully ſtated in page 302 of this work, 
under the head Corporationnn. 

; 1" a In ; "4:51 | 5 N MS IG RHODE | 
Bee this caſe fully ſtated in page 147 of this work, 
under the head Attorney. Pt; | 

| Michaebnas, 6 Geo. 3. Lavie and another, Aſſignees of 


Jane Cox a Bankrupt, v. Phillips and others, Miene 
2e Gre f Bandrape too 


% 


* 


* 


_ » See: this caſe fully ſtated in page 203 of this work 
under the head Barkrupts, 


Lunatics and Ideots. 


The court was moved to quaſh; an order of juſtice 
for removing an ideot to the place of the laſt leg 
ſettlement of his father; the council who moved the 
court compared it to the caſe of a baſtard, who is 
maintained by the pariſh where he is born. 

| Holt, Chief Juſtice. The father of an ideot qught to 
maintain him, and if he cannot, the pariſh or. place 
where the father is ſettled muſt do it, There is no dif- 
ference between an 74zot and any other poor child. The 
caſe of a baſtard differs, for this reaſon, becauſe he 
has no father, or rather none that the law looks on as 
ſuch ; and therefore till flat. 18. Eliz. c. 3. the pariſhes 
where they were born were bound to maintain them. 
Adjourned. Vide Salk. v. 2. p. 427. nn, 


| Hilary, 9 W. 3. Thompſon v. Leach. 


A tenant for life, being non compos, with remainder 
to his firſt ſon in ail, remainder to B. in fee, ſurren- 
dered by deed of ſurrender-to B. before he had a fon-; 
this deed of ſurrender was held abſolutely. void, and 
the contingent remainder not deſtroyed. Vide Salk. vol. 
2. p. 427. Mod. Rep. v. 12. p. 173. 5 eaef 


Per curiam. A child ſhall follow the ſettlement of his 
parent, unleſs he gains a diſtinct ſettlement ; and be- 
fore fat, 1 Jar. 2, an jdeotcould gain a ſettlement, 
for till then notice was not neceſſary; but fince that 
Hatute he mult follow the ſettlement of his father. Vid 
Bhd Rep. . ir f. . ee ie e 


Eqfter, 12 din. The Queenv. = Fal, I. D. 
The defendant was convicted on an information in 


* 


* 5 


FOR | 
* 
. 
* 
* % 4 


this court, for aflaultingand beating one Mr, 4 fre. 
N o 1 Hyd 46 tending | 


tending he was a lunatie; and for impriſoning him as a 
- madman; until he procured him to ſign and execute a 
jetter of attorney direded to his wife, by colour of 
| which; he had received and diſpoſed of to the value of 
1000 J. but it was not ſet out that it was diſpoſed of to 
Ris on uſe. Now the couft was moved for judgment 


againſt the defendant, to have corporal puniſhment, | 


becauſe he was worth nothing. 5 
ber he defendant's council abjeged in mitigation of 
the fine, that the form of the indictment was not 
right; for that letter of attorney was not proper, and 
that the latin word /itera did not ſignify a writing. 
Secondly. That it is not ſaid, that be diſpoſed of this 
money tõ his own uſe, for he might diſpoſe of it to the 
uſe of the profecutor-1n parent of his debts. 
Per curiam. It is well enough, letter of attorney is a 
technical term, and well known in the law; and it is 
ſaid it was ſigned and dated ſuch à day; and it is in- 


tended neceffarily, that the money was diſpoſed of>to | 


his own uſe when received in this manner; for this is 
a fraud mixed with great vioſence. 160-1 
At another day the defendant; had judgment given 
ainſt him, it appearing by the evidence, that by this 
cheat and violence he had procured to himſelf about 
1000/. that he had debauched his wife, that pretend- 
ing to cure him of Junacy, he beat him, hand- cuffed 
bim, gave him feveral ſtrong purges in the night, and 
carried him about at ene or tuo o clock in the morning 
bare-headed in the rain. 33 
The defendant was adjudged to ſtand in the pillory, to 
> ſent to the houſe of correction in Southwark; to be 
Tbippes naked, to be kept at work there for the ſpace 
bol one year, to be fined 600 J. and to find ſureties for 
his good behaviour during life. Vide Forteſtue, page 
166. fold | | N 


; Michaelmas, 5 Geb. 2. De King v. Wright. ge 
See this caſe fully ſtated in page 509 of this work, 
under the head Habeas Corpus. 5 0 
Michaelmas, 12 Geo. 2 Tates v. Bpen. 5 : 
| | 1 $4 | 
See this caſe fully ſtated in page 465 of this work, 
under the head Evidence. 1 
| Eafter 5 17 Geo. 2. The King Ve Rober 15. 
See this caſe fully ftated in page 571 of this work, 


under the head Inguiry, Inquiſition. 


Michaelmas, 3 Geo. 3. The King v. Clarke. 


See this caſe fully ſtated in page 510 of this | work, | 
under the head Habeas Corpus. 4 | 


Mandamus. 
Michaelmas, 2 . 8 M. F The King 8 v. Lam- | 
7 ert. Wrth : 


A mandamus was awarded for the reſtitution of Dr. 
Lambert to the office of Archdeacbn of Salſbury; and 
the return was, that he was not duly eletted; which was in- 
liſted to be bad, becauſe a negative pregnant, but it 


210. ee ee 
Per curiam. The return is good; for the writ recites, 
a direct anſwer; and ſo held in the caſe reported by 
 Siderfin, Vide Mod. Rep. vol. 12. p. 2. | 1 ; > 


| 


Ho FA 10 * | | 
Eafter,'y Wit M. The City of Exeter v. Glide. | 


A mandamus was brought to. 0 ſtore the defendant 
| Pats place of AMerman and Crombetiain of Exe- | 
CJ | : | 


RY 


ought to be, he was not elicted as is ſaid. 1 Sid. -209, 


that be was latbfully and dul) elefied, and the return is | 


The ſubſtance of the return was, that the city is an 
| ancient Eity and body politic, that the Mayor thereof 
is an ancient officer; that there are twenty-four Alder- 
men, and ſo many citizens there, who have uſed to be 
of the common council, and had a court there, Cc. 
That the defendant being an inhabitant of the ſaid 
city, was choſen; Alderman thereof, and as ſuch was 
a juſtice of the peace, which is an office of truſt and 
magiſtracy. . 1 | i 
That being ſo choſen,” he retired From, and deſert- 
ed bis: habitation, and "removed himſelf and family to 
Tapſbum, without the city, c. and voluntaril 
refuſed to execute his ſaid office, and ſets forth wherein, &c. 
"hat ſeveral courts of common council were held 
there, of which he had notice, but did not attend, be- 
ing abſent forty times in three eur. 
bat when he was preſent he gave ſcurrilous and 


removed from his ſaid office, Eos | 
That he could not be reſtored ; © becauſe he had not 


. cording to a late act of parliament, &c. 
The defendant's council argued, that the return was 
- inſufficient as to the matter returned. And that the 
firſt part thereof as not good for three reaſons; | 
1ſt, Becauſe it was not alledged that Top/ham was 


| withgut the liberty of the city, for it may be without 


the city, and yet within the liberty of the city; beſides 
if it had appeared that Topſbam was without the city, 
yet the defendant removing there did not give them 
_ cauſe to deprive him of his office, becauſe it does not 
appear by the return that he was diſabled from doing 
his duty by reaſon of his abode there, or that his at- 
tendance was neceflary._. | +, | 
2dly, It is not ſaid, that the defendant abſented him- 
ſelf, and removed his family, without' a reaſonable 
. cauſe, as ſickneſs, &c, or how long he was abſent. 
zdly, The next cauſe afligned,: that he woluntarily 
neglected thoſe things which appertained to his office 
as a juſtice of the peace; this is too general, and a 
return to a mandamus ought to be as certain as a return 
to a habeas corpus. : 


ſides, the court refuſed to grant a peremptory man- 
us, | 

Three of the judges were of opinion not to 
grant a. peremptory mandamus, for they held, that 
among the many cauſes returned of. the disfranchize- 
ment of the defendant, one was ſufficient, viz, that 
being an Alderman and juſtice of peace of the city of 
Exeter, he deſerted and left his habitation there, and 
went and dwelt at Team. ö 

They ſaid it was incident to the duty and place of 
an Alderman to be reſident where he is choſen, his 
very name imports it, and a removal therefrom, makes 
him incapable of doing his duty where he ought, that 
it was not a place of any profit,” but of freedom fe 
government of the city. Vide Mod. Rep. vol. 4. p. 33. 


Trinity, 3 V. 3. Les v. Oxenden. 


and admiſted into the place and office of a proctor, 
alſo that he was diſplaced and amoved from his ſaid 


office, prayed a mandamus to be reſtored, and inſiſted, 
that he had a freehold in his office, and that it con- 
cerned the adminiſtration of juſtice, but the mandamus 

was denied, becauſe this matter was merely ſpiritual, 
and this court cannot take notice of it, nor correct er- 
rors in their proceedings, in caſes where they have a 
proper jutiſdiction and cognizance; ſo that this being 


judicial act, it cannot be avoided but by appeal. Vide 
Salke vol. 3. p. 20. : 


Trinity, fun M. King and Queen v. Gower, 


A. ſpecial mandamus was directed to Dr. Gower, &c. 
—— that ſuch particular fellows of his college had 
not taken the oaths, ſo that their fellowſhips were 

void by iat. 1 V. M. and requiting him to turn them 
out, and to place new fellows in their room; the re- 
turn was of ſeveral ſtatutes, one of which was, that 


» * ? 


Regie and 


reproachful language to the court ; for which he was 


taken the oaths before the 1{t day of Auguſt 1991, ac- 


After hearing the arguments of the council on both 


or the 


The plaintiff Lee ſuggeſting that he ws hl fon 
Co an 


E'; ; 
of an ecelgiaſtical nature, and the deprivation being a 
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624 
no one ſhall loſe his freedom without being heard and | 
admitted to anſwer the charge, and that the'perſons 
named in tbis mandamus were duly elected, Ge. and 

that it does not appear, &c. but they had taken the 
oaths, _ | 1 11 11 K N A 
Per curiam. As to this laſt part of the return, it is ill, 
becauſe the oaths are to be taken before the ger and 
fellows; but the chief queſtion was, whether a manda- 
mu would lie in this caſe, and in this manner, and the 
court inclined, that it would not, becauſe the fellows 
ho are to be turned out, are no parties to this writ, fo 
that they would be diſplaced without being heard, and 
without anſwer; and this differs from the com- 
mon Caſes of mandamus, which are uſually to re- 

tore men to their rights, and are directed to them by 
whom the injury is done; and though it may happen, 
tdat even in ſuch caſe a man may be turned out of his 


« — 


place, yet that is collateral, and not by command of | 


the writ. Fide Salt. vol 3. p. 230. , 
/ "The King v. Taylor. " | 


On a mandamus to reſtore him to his place of an Al- 
derman of the city of  Gloucefler ; the Mayor and 
Bailiffs, returned their power, Cc. and that Taylor 
was removed by thirty of the common council men in 
the council chamber aſſembled, for that he was a common 
drunkard. 1 3 DAE 
Per curiam, The return is ill, becauſe it does not 
appear that the thirty common council men were then and 
there aflembled as à common council, for they might be 
- there to feaſt, or to other purpoſes. 5 
But the cauſe returned is ſufficient to remove 
him. It is true, if a man is drunk by accident, 
that would not be cauſe to remove him; but habitual 
drunkenneſs makes a- man unworthy to be a magiſtrate, 
and diſables him in point of government. þ 
Though the removal was by the Mayor and thirty of 
the common council men, yet the writ ought not to 
be directed to them, but to the corporation by its pro- 
per name, as it was in this cafe to the Mayor and Bai- 
1 H. = | . 8 
2 the return being ill for the reaſons before men- 
tioned, a writ of reſtitution was granted; and after- 
wards the queſtion was, whether the corporation might 
proceed againſt him de novo for his drunkenneſs ? And 
the court held they might. Vid Salk. vol. 3. p. 231. 


Mithaelmas, 5 W.& M. The King and Queen v. St. 
| John's College Cambridge. 


By Hat. 1 V. & M. made for the abrogating of the 
oaths of allegiance and ſupremacy, and appointing of 
other oaths, it is enacted, that if any governor, head, 
or fellow of any college or hall in either of the univer- 
ſities ſhall neglect or refuſe to take the oaths thereby 
appointed, for fix months after the f of Auguſt, and 
before ſuch perſon or. perſons, as by any act or acts 
are authoriſed and impowered to tender the abrogated oaths, 
Oc. that then the government or fellowſhip of every 
perſon ſo negleCting or refuſing, ſhall be void. 

The abrogated oaths were enjoined by ſtat. 25 Car. 2. 
to be taken by all perſons in office, either in the court 
of Chancery, or King's Bench, or quarter ſeſſions for 
the county where he or they ſhall inhabit, * © 


Several fellows of St. Nel college in Cambridge had 1 


not taken the oaths purſuant to at. 1 V. & M. and 
thereon a Vandamus iſſued out of this court, directed 
to Humphrey Gower, who was head of the ſaid college, 
and to the fellows and maſters there, ſetting forth the 
faid act, and that ſuch fellows had not taken the oaths, 


and and as we are informed they ſtill continue in the 
quiet enjoyment of their fellowſhips ; therefore by this 


writ they are commanded to amove them; but it was 
not ſaid, or ſignify the cauſe to us. | 
The return to the mandamus was, flat. 25 Ed. 3. 


whereby it is enacted, that none ſhall. be put out of 


his freehold, unleſs he is duly brought in to anſwer, 
and be forejudged by the courſe of the law; and like- 
wiſe flat. 28 Ed. 3. whereby it is enacted, that none 

| ſhall be put out of his lands or tenements, without 


Mandamus. 


the twenty perſons mentioned in the writ, were in the 
firſt year of N. & M. ſworn fellows of the ſaid col 
lege, and were ſeized of a freehold in theit fellow- 
ſhips, and that ſince the making of that ſtatute, they 
bad not been brought to any trial, g.. 


— 


3 bring an action if the return ſhould be falſe. 


Der curiam; Stat. 1. & M. has a reference to Har. 


- 


„ 
-S 


Then it was returned, that it does not in any manner 
appear that they had not taken the ſaid oaths. 
It was further ſet forth, that the college was found- 
ed by Margaret, Counteſs of Richmond... That the 
Biſhop of 25 for the time being. was, by the laws of 
the foundreſs, appointed viſtor; that by ſome particu- 
lar ſtatutes of the college (which were recited in the 
return) it is provided, that for great crimes the maſ 
ter, by the conſent of the ſenior fellows, on examina... 
tion and enquiry, may proceed to an expulſion,. and 
that they cannot expel for any other cauſe, Sc. 
This return was not ſubſcribed by any perſon, nei- 
ther was the common ſeal of the college affixed to it, 
which (as was inſiſted on) ought to be done, becauſe 
without it the perſons were. not ſhewn againſt whom to 


But it was held, that the ſeal was not material, be- 
- cauſe'the writ was ditected to the head of the college 
by name, therefore he is the perſon who is to make 
the return, and by conſequence againſt whom the ac- 
tion will lie if it is falſe. © e 
It was argued againſt the writ, 1ſt, That it was il- - 
legal, and not warranted by [faqjx. 
Adly, Admitting the writ to be good, then the mat- 
ter returned is a ſufficient excuſe, 75 


7 Fac. the one appoints the oaths to be taken befote 
ſuch perſons, who by any act were authoriſed to ten- 
der the oaths of allegrance now abrogated, and by the 
other the fellows of the colleges as fellow, are obliged 
to take them in the open hall, before the preſident; 
and therefore the members muſt and ought to take no- 
tice of ſuch public acts done in their college. 
This cannot be taken to be a peremptor y writ, be- 
cauſe it ſets forth the fact ag we are informed, which 
words muſt go to the whole, and ſuch a conſtruction 
muſt be made when the writ is grounded on a ſuggeſ- 
1 as this is, but when on a judgment, it is other= 
Wille. a | 
Ihe w1i/itor is made by the founder, and is the pro- 
per judge of the private laws of the college; he is to 
determine offences againſt thoſe laws. But where the 
law of the land is diſobeyed, this court will take no- 
tice thereof, notwithſtanding the viſitor, and in this 
| Cale the proper way to put it in execution, is by the 
writ of mandamus. Adjourned. Vide Mod. Rep. vol. 4. 
5. 233. eee | 


Eater, 6 IW. & A. Knipe v. Edivin. I 


A mandamus was directed to the Dean and Chapter 
of Meſiminſier, to admit the defendant to the office of 
high bailiff there, on the nomination of the Duke of 
Ormond, the high ſteward, and it was inſiſted, that 
he could not have an affize, becauſe he had not any 
ſeiſin or freehold before admittance. 

Per curiam. An action on the caſe will not put a man 
in poſſeſſion of the office, for by that he ſhall only re- 
cover damages; on which. a mandamus was granted, 
but without prejudice. Vide Med. Rep. vol. 4. p. 281. 


Michaelmas, 6W. & M. The King and Olen, © 
, St. John's College, Oxford. 


On an alias mandamus to admit one Mr. Ming to the 
place of a ſcholar in the college, being nominated 
thereunto by the mayor, Oc. of Briſſol, to whom the 
right of nomination er this turn, of rigbi did appertain, 
on the reſignation of one BS. 5 

The ſubſtance of the return was, biz. that the col- 
lege was founded by Sir Thomas White; that the 
biſhop of Minton for the time being was the local vi- 
ſitor thereof; that F. reſigned; that after the nominas- 
tion of Mr. King by the mayor, &c. of Briſſol, the 
preſident of the ſaid college and ten ſenior fellows 
thereof aſſembled to conſider of his qualifications, and 
for that it was their opinion on proof of ſeveral facts, 


| being brought to anſwer by due proceſs of law ; that 


* * 


* 


committed by Mr. Ling, inconſiſlent with good 5 


e 


* 
: 


and therefore they admitted another. 


he was by them. refuſed as incapable of the ſcholarſhip, j 


. * 
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* 


it was argued in his behalf, that there was ndthing 


in this return to hinder this court from granting a far- 


ther proceſs to compel the college to admit Mr. King. 
becauſe the, reaſon of their refuſal was not poſitive, but 


general; and therefore it is impoſſible ta try the falſe- 
hood of it in à collateral action, becauſe there is no 


fact returned. Ta 


Por that part of the return which concerns the local 


viſitor is very immaterial, viz, that if Mr. King had 
any wrong done him he may appeal to the viſitor, and 
that therefore this court ſhould not interpoſe, until his 


ſentence be give. | 


For the viſitor has no juriſdiction in this/caſe.fortwo 


1ſt, Becauſe he is only a private judge appointed b 


the founder, or the law, to determine offences again 


the laws of the college ot place where he is viſitor, ſo 


that his power extends only over collegiate perſons and 


things 3 but Mr. Ming is not of the college, before ad- 
mittance. : Fs „ nene 


2dly, His power is alſo to determine rights on the 


flatutes of the college; but not on grants, which muſt 


be tried at the common law; and the queſtion here 


ariſes on the grant of the founder to the city of Briſ- 


rl. | 


. 


lege may turn him out after he is admitted, for the ve- 


ry ſame reaſons they now refuſe to admit him; but if 
he is not to be. admitted at all, then the right of the 


city of Briſtol is wholly defeated. 


It is as reaſonable that this court ſhould grant a 


mandamus to the college to admit perſons, as to grant 


ſuch writs to corporations, or to a particular compa- 


ny to make a man free thereof, or to the ordinary to 


compel him to grant adminiſtration to the next of kin; 
for where the caſes are alike, the remedies ſhould alſo 
concur. But the matter was adjourned. Vids Mod. 


Rep. vol. 4+ P. 368. 


Michaelmas, 6 W. & M. The King and Queen v. The 


Mayor of Cheſter.” 


. 5 


1 4 


A mandamus was granted to reſtore one Brett W | 


other perſons. to the place of common council men of Cheſ- 
ter; the Mayor made a bad return, however, the court 


If there is any cauſe or truth in this return, the col- 


oy 


quaſhed the mandamus, being joint for nine «perſons, 


when they had /everal offices and intereſts, and ought to 


have ſeveral writs of mandamus. Vide Salk. vol 3. page 
230, Tbids vol. 2. P. 436. ; Med. Rep. Vol. 5. p. * 


4 ” * 1 a enn OS FO L 


On a return to a mandamus. granted to reſtore Sh 
to the place of one of the burgeſſes of Milton, after ar- 


guments, a peremptory mandamus was granted, be- 
cauſe the crime for which they removed him, was not 


+ FBC WIEN 


well alledged in the return. Vide Mod. Rep. vol. 12. 


Hilary, 8 V. 3. 75 Rees v. The Archdeacon of Car- | 


5 — © 9 o 
* 


digan; or, The. King Ve Morgan Rice. 


> © 
4 7 


See this caſe fully ſtated in page 382 of this work, 


under the head Eccigſiaſtical Matters, c. 


% 


 Michaelmas, 8 M. 3. The King. v. Owen." | 


On a manilanius to ſhew cauſe why the defendant did 


not deliver the mace; and other enſigus of mayoralty to 


one Bennet, the ſucceeding mayor, Cc. in, which writ 


the uſual clauſe or fignify- the cauſe to us, was left out; 


and on a motion made to quaſh. the writ, it was ar- 


gued, that thoſe words were ſo material, that they 


could not be omitted; and it was compared to a pre- 
cipe that he reſlore, for. land, or a precipe, that he ren- 


der a juſt account, which writs muſt always conclude | 


thus, or ew cauſe why he has not done it. 


But on the other fide, the caſe of The King v. St. 


Fobn's College, was cited in this court, where che ſame 


words were left out of a mandamus, the writ con- 


cluding with the words, as we are informed, and the 


e 
- 


The court was moved for a mandamus to the * 


for the 
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make a return, or obey it, and it is not abſolutely ne- 


ceſlary that theſe words ſhould be inſerted. * _ 


Per curiam. They were firſt introduced in F. Bagg's 


caſe,' but have been omitted in many caſes ſince, and 
therefore a pluries mandamus was granted. Vide Mod. 


Rep. vol. 5p. 314. T9 'F : 52 


of peace, for that they proceeded to remove V. R. from 
his place of abode, after he had offered to give ſecu- 
rity to indemnify the pariſh. mn. 8 

Holt, Chief Juſtice. In a matter of right, as for in- 


ſtance, where a. mandamus. is prayed to reſtore a man, 


Sc. we never require an affidavit of the, fat, but this is 
uired on a ſuppoſed failure ꝙ duty in the juſtices, 


re 
pos. therefore a mandamus cannot be granted till a- 


vit is made, &c. . Vide Salt. vol. 3. P. 230. 


Micbaelmas, 8 M. 3. Anonymous. 
In an action on the caſe in the C. B. for a falſe re- 


turn of a mandamus, judgment was given for the plain- 
tiff on demurrer; and now this court was moved for a 


peremptory mandamus ; but the motion was denied, 

_ "Holt, Chief Juſtice. Every mandamus recites the 
fact, as it appears to us by the record. How can we ſay 
that in this caſe ? we cannot take notice of the rec 0:ds 
of the C. B. You might” have brought your action 
here. Vide Salt, vol. 3. p. 194... 


* 
* 


| Michaelmas, 8 . 3. The King v. The Mayor and 


Burgeſſes of Wilton. | 
A mandamus iſſued to reſtore Elias Chalk to the place 
of a ge of Wilton, to which was returned à cultom 

ayor and Burgeſſes to remove for m:/behavui- 
our : then they ſet forth ſeveral inſtances of mi/behavi- 
our, and that he being thereon fully heard to all that 
was objected in the common council of the Mayor and 


Burgeſles, and the fact being fully proved on him, they 


turned him out. It was objected, that it was not ſaid 
he was ſummoned. Shy 51, 46, 452. 3 Bulft. 189, 
2 Keb. 489. | n 5 


Per curiam. The end of the ſummons is, that he 


may be heard for himſelf, and therefore where he has 
been heard, want of ſummons is no objection ; but 
this was afterwards determined on other objections, 


and a peremptory mandamus was granted. Vide Salt. vol. 


2. p. 428. Mods Rep. vol. 5. p. 254. 


; Michaelmas, 8 M. 3. The King v. The Mayor, & ce 
A mandamus iſſued to the Mayor and Commotialty 
of Oxford to reſtore one Slatford to the office of 'rowh- 


- clerk ; they returned their charter of incorporation, 
which gives them power to chuſe a diſcreet perſon to 


be 7own-=clerk, to hold at the will of the Mayor and 
Aldermen ; .at. 13 Car. 2. cap. 2. and lat. M. & 17, 
about taking the oaths, and that the office of totun-clexꝶ 
being void, they choſe Slatſord, and that he took the 
oaths of office before us the Mayor and Bailiffs ; but did 
not before us the Mayor and Bailiffi take the oath of alle- 
giance, whereby his office becaue void, an for this rea- 


Jon, e on which theſe three points were argued and 
lettled- | 92 201 , | The 


iſt. Whether the party that comes in is to take the 


oaths at his peril, or they are to tender them; and if 
he refuſed, whether it muſt not appear on the return? 


Per curiam, He muſt take them at his peril; the 
magiſtrate need not tender to bim, but he muſt tender 


bimſelf to the magiſtrate, and demand them; and it ic 
de refuſed, muſt tue- out a mandamus, and the magiſtrate 
is puniſhable; if the law were otherwiſe, it would be 
in the power of the magiſtrate to elude the act infavour 


of hee ot 
Adly. Whether it be enough to ſay, he did not take 


the oaths before them? And this was held naught; 
| | | h Sar 


7 
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court would nat-quaſh it, becauſe. it being a mandatory 
writ, the perſon. to whom it was directed ought to 


626 


for two juſtices have a power to adminiſter the oath, 


and he might take the oath before them. 


3dly. Whether a perſon that was only tenant at will | | 


ſhould have a rey pet Frere nar "bd ls ay 

Per curiam. We donot here determine whether there | 
ought to be a good cauſe, or not, for ſuch removal; 
but . ſuppoſe it may be without caufe,- yet ſtill they 
"muſt determine their will: now they do not return a 


determination of his office by their Will, as the reaſon | 


why they do not admit him, but the ſpecial matter of - 
his not taking the oaths; therefore fiance. his office con- 
tinues, and this excuſe is inſufficient, he ought to be 
reſtored. A peremptory mandamus was granted. Vide 
Salk. vol. 2. p. 428. Mod. Rep. vol. 5. p. 316. 


Hilary, 9 V. 3. The Major of Caventry's Caſes 


A motion was made for an attathmert, for not return- 
ing an alias mandamus. r 

Holt, Chief Juſtice. In caſe of a nundumus out of 
Chancery, no attachment lies till the piuries, for that is 
in the nature of an action to recover damages for the 
delay; but on a mandamus out of this court, the fir/t 
writ ought to be returned; yet an attachment is never 
granted without a peremptory rule to return the writ, 
and then an attachment iſſues for the contempt; and in 
this caſe a peremptory rule was made. ide Salke vals 
2. p. 429 | g 


Trinity, 9 V. Ms  Lydften v. The Mayor and Bailiff of 


* 


W Exeter. 


They returned a mandamus, and there was neither 
the hand of the mayor, nor the ſeal of the corporation 
to it. 

Per curiam. It is well enough without it; before the 
flatute of York, the ſheriff need not have ſet his hand 
to any return. If the return be falſe, you may bring 

our action againſt the whole body politic for ma- 
Libg a falſe return ; and againſt a particular perſon for 
' procuring a falſe return. Vide Mod. Rep. vol. 12. p. 
125, | | 


Trinity, 9 V. 3. E King v. The Mayor of Andover. 


On a mandamus to reſtore a perſon to the place of an 
Alderman in Andover, the return was, that he was ſo 
poor that he could not pay the taxes. 

Hoelt, Chief Juſtice. Where a man through poverty 
cannot pay ſcot and lot, it is a fit ground to deprive him 
of magiſtracy, but not of liberty; wherefore a manda- 
mus was denied. Vide Salk. vol. 3. p. 229. 


Michaelmas, 9 W. 3. Anonymous. 


A mandamus was granted laſt term to the judge of the 
Spiritual Court, to grant adminiſtration to F. S. who, 
as he ſuggeſted, was next of kin to the inteſtate. 

The court was moved for a ſuperſedeas to it, for that 
the fact was, that J. S. being cited, refuſed to come 
in; on which another of the kindred ſued for admini- 
ſtration, but was oppoſed in it by one who pretended 
there was a will; which matter was now under con- 
troverſy before the judge therg, and therefore till that 
was determined, the /piritual judge could not obey the 

mandamus. | | * Yea 

Holt, Chief Juſtice, ſaid, there is a difference be- 
tween a controverſy and no controverſy; when there 
is no controverſy, we do ſo; but here is a controver- 
ſy, and we will not grant a mandamus till it is deter- 
mined. For ſuppoſe the will ſhould prove good, what 
then will the granting adminiſtration ſignify ? Vid. 
Med. Rep. vol. 5. p. 374. | = 

Michaelmas, 9 W. 3. Sir Richard Raine t Caſes 

One Mr. Grey made a will, dated the igth day of 
March 1697, but did not ſign it, in which he made 
Mr. Tench, &c. executots, and died in the April follow 


ing · After his death the executors produced this will | 
in the Prerogative Court to prove it, but the court 


_ doubting of the validity, becauſe it was not/ ſigned by 


| 


l I F q 5 | *, ve . 


the Ordinary will not grant to the next of kin, this 


ſtration. For it he grants adminiſtration, and after 


agreed. Vide Raym. vol. 1. p. 262. 


to the late ſtatute of 7 3. c. 


the teſtator, iſſued a citation to ſummon in all he 
perſons. who wood be entitled to le the 
this will ſhould be adjudged null. And they all appeared 3 
-and' retained proctotrs, except the brother of the party 
deceaſed, Who was in contempt, for which the court 
proceeded againſthim to evrommunicution. On which, on 
the laſt day of laſt Trinity term, tae brother moved this 
court for a mandamus to be directed to the judge of the 
Prerogative Coyrt, to command him to grant admini- 
ſtration to him, as next of kin to his brother deceaſed 
on ſuggeſtion that he died inteſtate. Aud  mandamy. 
was granted, returnable the beginning of this term. 
And no the court was moved for a peru to the 
mandamus, on affidavit that Mr. Gro made à will, the 
validity of which is now in conteſt in the Preropative 
Court; and a ſupenſadius wis granted by the Whole 
court. iſt. Becauſe they ſaid, that the court Was fut- 
priſed in the former motion; for they were not inform- 
ed that Mr. Grey the brother was in contempt in the 
 Prerogative Court, of which, if they had been appriſed, 
they ſhould have denied the former motion; for the 
party who makes fuch'a motion ought f to teſort to 
the ſpiritual judge, and requeſt the granting of admi- 
niſtration to him, and not be in contempt for the fame 
E nof2on 21d 7 good one 7 5 
Holt, Chief Juſtice, ſaid, that the diſtinAion always 
is, when it is admitted on all ſides that the party died 
inteſtate, and when not, When it is admitted, then, if - 


court will grant a mandamus, But if a will is produced, 
the qudge of the Spiritual Court muſt determine whe- 
ther the will is good or not, before he grants admini- 


wards the will is proved, the grantee will be executor 
in his on wrong. And the judge of the Spiritual 
Court is the only proper judge to determine the validi- 
ty of wills for things perſonal, and therefore the pro- 
bate is undeniable evidence to a jury: therefore if Mr, 
Grey, the brother of the deceaſed, will demand a return 
of the mandamus, if the judge'of the Prerogative Court 
makes a return of the ſubſtance of the affidavit, it will 
be a very good return; or if he returns that the deceaſ- 
ed made a will poſitively, although there may be an 
appeal, and the will thereon adjudged null, yet no ac- 
tion on the caſe will lie on that return, becauſe the 
party who made the return was the proper judge of the 
ſubject matter, and no action lies againſt a man for 
what he does 7udiczallys To which the other judges 


Hilary, 10'IW. z. Anonymous: 


A mandamus was granted to admit J. &, to the office 
of Mayor. The court was moved, that the Mayor in 
poſſeſſion might have a rule to ſee the charter, that he 
might be able to make a return; for the other who had 
ſued out the nandamus was not duly elected: but it was 
denied, for he may return that; and in an action for a 
falſe return, ſhall have a rule to ſee the charter and take 
a copy; and it was. ſaid, that the court went always on 
that difference. Vide Salk. vol 2. p. 430. 88 
Eafter, 10 M. 3. The King and AMorrice v. The Mayer, 

Oc. of Lintoln; or, The King v. Morrice. 575 


On a nandamus to admit Morrice to the freedom of 
the city of Lincaln, he having ſerved ſeven 3 
ticeſhip there, which the Mayor refuſed, becauſe he te- 
fuſed to take the freeman's oath, he being a quaker, 
but offered to make his ſolemn affirmation according 

ie la f7h - 34. And the court were 
of opinion that he — * be admitted on his ſolemn 
affirmation; for the office of a freeman is no place of 
: pon ve a ter AAS ye within that ſtatute: 
his ſerving his apprenticeſhip he had à right to the 
freedom, and his admiffion, Weben et of 
an oath is not eſſential, but only by cuſtom : wy the 
intent of the act was, that unleſs in thoſe caſes except- 
ed by proviſoe, the affirmation of a quaker ſhould bea 
available as his oath; and though it was returned in 
this caſe, that every freeman had the liberty to run a 
cow on the common Within the aid city, yet that will 
not alter the caſe; but becauſe the writ was directed to 


1 


9 
4 


the Mayor, Sc. of the city of Lincoln Ti the county of 


Lincoln, and not in the county of the city of-Lincaby, the 
writ was quaſhed; there being no ſuch perſons to 


whom a peremptory mandamus ſhould go. 


The mandanius in this cafe being to admit him to the 


place and office of a freeman. 
Holt, Chief Juſtice, was of 


opinion, that" the writ | 


ſhould have been to admit him to the privilege of a free- 


man, aud not to the place und office. 
vol. 12. p. 190. Ram. vol. 1. 5.33% 5 


* 0 


Eafter, 10 W. 3. The King v. Bljthe. 


By the local fatutes of Clare Hall in the Univerlity 
of Cambridge, it is provided, that the perſon thoſen by 


the Maſter, 

fellow. 

of the fellows, and another was choſen by fix; andthe 

Maſter of the H ytbe, gave [ | the, 
Mr. Jennings, ſuppoſing himſelf to be duly elected tel- 


and a Majority F the fellows, be accounted'a 
It happened that Mr. Jennings was choſen by eight 
all, Dr. Blythe, gave his vote with the er. 


low brought his mandamus to be admitted, having been 
refuſed by the Maſter, &c. becauſe it was infifted that 
his concurrence was neceſſary; for by the ftatutes of the 
founder, he muſt be one, and that without him a fel- 
low could not be elected. The words. are, choſen by 


the Mafter and a majority F the fellows. 


There was a clauſe, that it any doubt ſhould ariſe 
about the expoſition of theſe ſtatutes, it ſhould be de- 


termined by the viſitor, rt. 1 
It was argued, that the viſitor had only a power to 
diſplace on miſdemeanor, he was appointed to a ſpecial 
purpoſe, vize for puniſhing, and that the Maſter had 
only authority to correct tor miſdemeanors. © 
Per curiam. It was never | | 
the viſitor has. In Dr. Patric#'s caſe, the queſtion was, 


yet determined what power 


who was viſitor ? and the court were divided in opinion. 
All eleemoſinary corporations, who are to receive the 


charity of the founder, have viſitors, if they are eccleſi- 
aſtical corporations; and if a particular , viſitor is not 


provided by the founder, then the Ordinary of the 


place is viſitor ; if they are lay-corporations, the foun- 
der and his heirs are perpetual viſitors. 


1) 


Rokeby, Juſtice, was of opinion, that a fellowſhip | 


was ſuch an intereſt, for which a mandamus. ought to 
be granted; and it would appear on the return, whe- 
ther the party had ſuch an intereſt or not. | 


The court were alfo of opinion, that the maſter had | 
only a negative vote in this caſe, Vide Mod. Rep. 


vols 5. pP. 4. | | 
Trinity, 10 V. 3. Wilkins v. Mitchel. 


In an action of debt for rent brought in an inferior 
court, the plaintiff was nonſuited, whereon the defen- 
dant had judgment, but they refuſing to execute it, 
this court Was moved for a mandamus, but it was de- 
nied, becauſe the defendant had a legal remedy, via. 


by writ de execution 
Salk. vol. 3. Pp. 229. | 
Michaelmas, 10 W. 3. The King v. The Mayor, Cc. 
of Coventry. a 5 
On a mandamus to reſtore F 


judicii out of Chancery. Vide 


S. to be one of the N 


common council houſe; the defendants returned, that 


they were an ancient corporation, and that the Ki 

by his letters patent, reciting their cuſtoms, among 
which was this of electing perſons to be of the com- 
mon council bouſe, and removing them at Pleafare, did 
grant and confirm all their liberties, cuſtoms, Ic. and 


that they by force of the ſaid, cuſtom time out of mind 


uſed, according to the fo 


of the letters patent 
did remove him: and 


zu, it was agreed, 


3 


tion annexed to it, that the corporation might diſplace 


him at will, without aſſigning any cauſe; but this dif- 
Bath, who was 


fered from the caſe of the Recorder of 


at the 
eſtate, whether by cuſtom. or charter, has this condi- 


—— 


appointed by the commiſſioners for e en corpo- 
C 


rations : by their cuſtom they were to 


uſe one learn- | 


ed in the lay for a recorder; the corporation turned 


out Lord H. and returned, that he was not learned in 


the law; and held good; for whoever put him in, he 


* 


— 


; 


- 
_ 


42 4 a — 4 


by * U ö 9 8 
- ; $ 4 
Mandamus. 


| 


— 


g * 


gee this caſe fully ſtated 
under the head Executors and 
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muſt be ſo qualified by the cuſtom, and he ma! bein 
an action far a falſe return, if he be a perſon learn 


in the law. 2dly, This return was held naught, be- 


cauſe it did not appear that the corporation had any 
ſuch power, but only by the recital; whereas th 
ſhould have returned, that they bad ſuch a power pg 
rively. Vide Salk. val. 2. p. 40. Raym, vol. 1. p. 391. 


Michaelmas, 10 . 3. "The King v. The Mayor, dt. of 


' Afjudged, that a writ: of mandamus ought to be deli- 
vered to bim who is to make the return, who was 


the mayor in this caſe. Vid: Mod. Rep. vol. 13. p. 


e > | 


Michaelmas, 10 W. 3. Tbe King v. Sir Richard 


3 471 of this work, 
Aaminiſiratormn. 


Hilary, 11 W. 3. The King v. The Mayor, &c. of 
ie EW > | Fd l 

A mandamus was granted to the Mayor, &c, of Nor- 
wich; it was moved, that the ſenſe of the Mayor dif- 
fered from the majority of the corporation, and that 
he would execute the writ, whereas the corporatlon 
were for returning an excuſe, &c. And they prayed, 
that the Mayor might be ordered to deliver the writ to 
the reſt of the corporation; but not allowed, 

Per curiam. He is the head and principal, ſo take 
your courſe againſt him. Vide Salk. vol. 2. p. 432. 


Hilary, 11 W. 3. The Bie of 81. David's v. Ling. 


In this caſe the court was moved on behalf of the 
biſhop, for a mandamus to the commiſſioners delegates, to 
admit the biſnop's allegations ;' and it was compared to 
the caſes where the court ron mandamuſes, to compel 
the granting of probates of wills, and letters of admini- 
ſtration. ; TR 1 
Holt chief juſtice, this court cannot grant a manda- 


mus to them, to compel them to proceed according to 


their laws. Indeed mandamuſes are grantable to compel 
probates of wills, becauſe they concern temporal right; 
and to compel the grant of letters of adminiſtration, 
becauſe the /atute directs to whom they ſhall be grant- 
ed. Therefore in the preſent caſe a mandamiis was 


| denied. Vide Raymond vol. 1. p. 544. | 


Trinity, 11 V. z. Bucky v. Palmer. of 


An action was brought for a falſe return, and a ver- 
dict was found for the plaintiff, and a peremptory man- 
damus was moved for, and oppoſed, becauſe it was a 
hard verdict, &c. . 6 PTY 
Holt, Chief Juſtice, When an action is brought for 
a falſe return, and that is falſified, we cannot refuſe a 


Yeremptory mandamus. 8 Fol 
Vote. This motion cannot be made till four dey are 
| paſt after the return of the pgſtea; becauſe the defen- 


| dant has fo Jong to move in arreſt of judgment. Vide ' 


Salk, vol. 2. P. 430. | | 
Trinity, 11 . 3. The King xs The Bail and Bar- 


A * iſſued, reciting that 8 they ought 


to chuſe yearly two bailzffs, out of ſuch as had not been 


bailiffs for three. years betore, therefare they were com- 


manded to chuſe. They returned their conſtitution by 
letters patent to be, to chuſe tiuo for Aldermen, and that 
they had choſen ttuo, according to the form and effect , 
their letters patent generally; and this was held naught, 
for they ought to deny 12 cohſtitution to be as is 
mentioned in the writ, or ſhew a compliance with the 
writ; whereas they have according to a conſti- 
dude ſet. forth in the return different from the writ, 
and do 


not deny the ſuppoſal of the writ; wherefore a 
penamptory mandamus was granted. V ide Salk. vol. 2. p. 
431. Town vol. 1. p. 481. F E N | 

6?I! RE -oy - 
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1, © Michaelmas, 11 NM. 3. Uſber's Caſe.” [Taler, 12 N. z. The King v. The Mayer, Ge. of 
of Oxford, to receive an appeal on the expulſion of a | s dixeted to the Mayor, Aldermen. 
Slows 05.5 054: ond FFF and commonalty of Rippon, to A Sir ,” args 
juſtice, if à mandamus goes, it muſt be | Jennings to his place of Alderman of Rippan; they re- 

and ſe f turned themſelves to be incorporated by another name 

converatian. And the only queſtion in this caſe is, | . , Mayor, Burgeſſes, and commonalty ; and farther. 
that Sir 93 $6 ennings, at ſuch a time, at an aſſem. ; 

| | bly of the corporation, came and erſonally, Freth, 
? wherefore let us be attended with and in due manner reſigned his office, declaring i 

the /tatutes of the college, and we will conſider of it. | would, continue to ſerve no longer in that office 

Adjourned. Vide Mod. Rep. v. 5. p. 45%. , whereon they choſe another in his room: and this de. 
a | * | " claration in a corporate aſſembly was held good, eſpe- 

e King v. The Town of | cally ſince the corporation accepted it, and choſe an- 


other in his place; but till ſuch election he had 

to wave his reſignation, but not afterwards ; and x. 5 
a deed was neceſſary, or not neceſſary, is not material. 
becauſe they have poſitively returned that he reſigned, : 


Micbaelmas, 11 or 12 W. 3. Th 
| | Andover. 


Fjue of the members of the corporation being turned 


out, ſued out a joint mandamus; and afterwards had it auſe 
, quaſhed on their own motion, becauſe. they could not which is falſe if a deed was neceſſary, and there 125 
join. | f none: alſo the court held the writ naught, becauſe it 
Per curiam. The wrong done to one is no wrong | Was directed to the corporation by a wrong name, but 


done to the other. Vide Mod. Rep. v. 12. p. 332. Tefuled to grant a new writ of mandamus, becaule an 
Salk, v. 2. p. 433. | | action lay againſt the particular perſons for the falſe 
return of this: thereforea new one would be vexatious. 


Michaelmas, 11 IF. z. The King v. The Borough of \ Fide Salk, vol 2. p. 433. | Ram. vol. 1. p. 563. 


: Abington. Sg Bah * * 5 5 
| | „„ e A A er, 12 W. 3. Ve „ 
See this caſe, fully ſtated in page 292 of this work, . « * 8 v. Reus. | 
under the head Corporations. : | An action for a falſe return to a mandamus was 
, FT . | 2 by 155 Fer Tee and the court was 
f | | ed in arreſt of judgment, for that the acti * 
eee e n MO, not lie, becauſe the 1 of the one were 70 Tres 


| „ of the other, but ſeveral. The court took further ti 
On an action on the caſe, for a falſe return to a mman- | to conſider of the matter. Vide Mad. Rip. 2 1 


damus, againſt the mayor and aldermen of NVerwicb; it | | 
was objected, that it was not alledged that it belonged | Triniy, 12 M. 3, The King v. The Inhabitants of Gl 
to them to obey the writ. 2 5 | R morganſhire. ; 6 
Per curiam. By their alledging a- reaſon why they | Fn, * 
could not obey the writ, they admit that. Vide Mod. See this caſe fully ſtated in page 253 of this work, 
Rep. val. 12. p. 322. 33 under the head Certiorari. e 
"Bafter, 12 V. 3, The King v. The Mayor, Sc. of | Trinity, nz W. 3. | Anonymous: 
Albingden. | ++ if a , e e an ill return to 
. ; | 5 * mandamus, he Inall be amerced, and we wi - 
A mandamus was directed to the Mayor, Bailifis, and | low him to quaſh the ill return n my 
all we on mop) ede A. l ano 42 ſet- 15 7 diſallowance of one return, he makes a Le. | 
ting forth the conſtitution, and. that R. and S. were ad return, an ent ſhall iſſue. Vid | 
Al burgefſes, choſen by the commonalty to ſtand v. 12, p. = 29 attachment ſhall iſſue Vide Mo . Rep. 
and ſerve for the Mayor for the enſuing year; and | 3 5 | | 
that they were to. chuſe one of them. Therefore Trinity, 12 W. 3. Lord v. Francis. 
they were commanded to elect one of them accord- for 3 Te 1 
ingly. They returned Hat. 13 Car. 2. {ef}. 2. c. 1. and Per curiam, an action for a falſe return is local, but 
that within twenty years next after the 25th day of March | may be laid in the county where it was made, or in 
1663, R. and S. were elected principal burgeſſes, and | that in which it appears on record, CD 
within a year before their election they had not received Holt chief juſtice, if a perſon be irregularly. choſen 
the ſacrament, whereby the election of both became void, at firſt, and afterwards is owned by the town, and 
and they are not principal burgeſſes ; and this return was entered into the town book, or regularly choſe into a 
held naught: 1ſt. The court confidered without the laſt | ſuperior dignity, I ſhould take what followed to be 
ſuch evidence of a | 1 election as ought not to be 


words, and they are not, &c. And as to that, Holt, : 
Chief Juſtice, ſaid, the writ ſuppoſes them to be bur- controverted. Vide Mad. Rep. v. 12. p. 408. 


geſſes, and fo the court muſt intend them, and this is 


q not anſwered by the ſpecial matter of the return, which 24: fy; e e 2 0 
ſhews only . they were once elected, and that was a Hilary, 13 M. 3. Anuompmous. 
void election; whereas they might qualify themſelves The court was waved fob a am an to e tis 
and be choſen again; and here is nothing to exclude the ſteward of a copyhold court: os 5 
intendment of a ſubſequent election, which is accord- Holt chief juſtice, the true reaſon of mandum ifes wis 


ing to the ſuppoſal of the writ, when aldermen, capital burgeſfes, or ſuch'other ofi- 
2dly. The court conſidered it with the laſt words, | cers concerned in the ee of juſtice, were 
and held the words, and they are not pr 7 burgelſes, kept out, to ſwear them into, or at leaſt reſtore them 
&c, to beonly part of the concluſion or inference; and to their places; and we ought not to grant it to ſwear in 
the Chief Juſtice ſaid, the law requires the moſt exact | >, repifter for a biſhop, tho' it is an office of a public 
certainty in theſe caſes, becauſe the party cannot ra- nature; and be ſaid he ſhould not care to do it for the 
verſe nor interplaad; and it is not enough to offer a ſteward of a leet, tho' heretofore/it was uſed to ſwear 
matter, ſo that the party may be able to falſify it in an in a phyſician of the college; and it is rare to grant it, 
aQion-; but the matter muſt be ſo alledged, that the | hefe the perſon has any other remedy; and pere the 
court may be able to judge of it and determine, whe-perſon is a private officer to do ſervice for the lord. S0 
ther it be a ſufficient cauſe or not? If the matter ſet the motion was denied. Vide Mod. Rep. u. 12. p. 666. 
forth in this return had been ſo e d in a ple in N N 3 | „ 
bar, the plaintiff might have replied a ſubſequent elee-- 
tion: therefore this return is uncertain; for there 
might have been a ſubſequent election. Fide Salk. vol.. ED. $1043 ag 0k. EM WE kt 
2. P. 432, Mad. Rep, vol, 12. p. 401, Rayme-vol, 1. p. | Toa mandamus to ſwear in the defendant a common 
I | | | council man for the town of Cambridge, it was _ 
| | ; oy os ho L alt; 


©, Michadmas, 13 W. 3. The King v. Len. 


” | 


= -£-A rw 


Mandamus. 


his hands, and he might have died in bis office, there- 


ed, that he had not taken the oaths according to %- lands, and he might have died in bis | 
Py + . fore it ſees reaſonabſe chat the Taw ſhould give him 


tute 23. Care 2. 


Per curiam. The return is good. Fide Mud. Rep. 


vol. 12. P. 601. 


Michaelmas, 13 W. 3. Polar or Ballard v. Gerrard. 


ſtated in page 265 of this work, under the head Com- 
mitment, he would never grant a mandamus to ſwear 
the regiſler of a ſpiritual court, or an official, but would 
2 40 their writ of aſſize. 5 Vide & Rep. vol. 12. 


* 


Hilary, 1 Ann. Gidden v. Drury. . 


The court was moved for a mandanius to commit. 


* 


adminiſtration to G. &. 


Per curiam. We cannot do that, but we may grant 


adminiſtration to . 8. or to the next of kin, accordin 
to the ſtatute. Vide Mods Rep. vol. 7. p. 140. 


A mandamus iſſued to grant adminiſtration to the 


wife of the inteſtate, or to the next of kin, and it was 
ſhewed, that there was a will pretended below, and 
adjudged no will: on an appeal from that ſentence, 
(which being a ſuſpenſion t ereof,) the rule for the 
mandamus was diſcharged by the court. Hide Mal. 
Rep. wal. 7. p. 143. N 5 e a 


See this caſe fully ſtated in page 27 of this work, | 


under the head Aclions. Fr 


Micbaelmas, 1 Ann. Dr. Watſon's Caſe. 


A mandamus was moved for, to ſwear in a ſurgeon' to 


$ A 


an hoſpital, 


Holt, C. J. ſaid, it could not be; for he was but 


a private ſervant, and it was agreed, a mandamus had 


4 WH 


iſlued toſwear in a ſexton : therefore the rule was made 


for them to ſhew cauſe. Fide Mod. Rep. vol. 7. p. 118. 


Michaelmas, lun. The Queen v. Tuith and Mad- 


dicot. 


On a mandamus to ſwear in A. and B. as churchwar- 
dens, ſuggeſting that they were in due manner elected: 
the return was, that A. and B. were not in due manner 
elected. It was objected, that it ought not to be in due 
manner; but that it "3 to be in the disjunctive, nor 
was either of them elected. , s  edadb-cs. 

Holt, Chief Juſtice, reſolyed ; 1ſt, That one can- 
not be ſworn on this writ; for either both were choſen 
or the writ is miſconceived. 2dly, Where the writ is 
to ſwear one in due manner elected, that he was not in 
due manner elected is a good return, for it is an anſwer 
to the writ ; but where it is to ſwear one elected church- 
warden, there that he was not in due manner elected is 
naught ; becauſe it is out of the. writ, and evaſiye 
Vide Salk. vol. 2. p. 433. Mad. Rep. vol. 7. p. $3. 
Hilary, 2 Ann. The Queen u. The Inhabitants of Little- 


A mandanius was directed to tho chyreþwardage and 
I 


overſeers of the poor of the pariſh of Littleport in the 
Iſie of Ely, to make a rule to reimburſe the old overſeer 
of the poor what money he had laid out of his own for 
the relief of the poor. | 5 | 1 
The return to the mandamus was, that the major 
part of the patiſhioners did not agree to his account, 


and the queſtion was, whether Tawney, having been for- 


merly overſeer, ſhould have a mandamus to the preſent 

 overſeers to make a rate to reimburſe him the money 

he had laid out of his o pocket, to relieve the poor ? 

It was infiſted-on his behalf, that he ought: to have a 

mandamus, becauſe he was indictable for not relieving 

the poor, though he had none of the pariſh money in 
. R IND EVE 
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| 
| 
| 


- 


ſeeis to reim 
1 own In 
and that would h 


: 


way concerned, 


ſome'remedy; ſince it ſubjects him to the charge. 


Per curiam. The law does not oblige him to lay out 
his own money to relieve che poor; but he is to make 


a rate, and that is to be allowed by the juſtices, and 
the poor are to be relieved out of this money when 


Holt chief juſtice ſaid in this caſe; which ſee fully raiſed, otherwiſe the conſequence would be, that 


overſeers of the poor would lay out what money they 
e charge the p cih with it; ſo that what 


e did in this caſe. was voluntary, being in no wiſe. 
, compellable to do it, and therefore it would be unrea- 
ſonable in Wa, court to compel. the ſucceeding over- 
aburſe him; he ſhould either have kept bis 
oney, or taken care to have had a rate made, 
ave been his proper method, for this. 


. 


court never allows a mandamus where the law has pro- 


. vided another remedy, and a rate cannot be made for 
3 


him, but to relieve the poor. Vide Salk. vol, 2. p. 5 
vol. 2. p. 1009. VVV 


Hilary, 2 Ann. Tie Queen v. G. 


* 


Bee this caſe fully ſtated in page 385, of this work 
under the head. Ech ers, n 24 


raftical Matters, 


Trinity, 2 Ann. White's Caſe, © 


The court was moyed for a mandamus to reſtore the 
clerk of the butcher's company, which is a company 


by charter. i 
, Holt, Chief, Juſtice, Such mandemuſes have been 


granted, but I think they have gone too far in theſe 


caſes. I am of opinion, that no mandamus ought to 
be granted where the officer may have his writ of aſſize ; 


therefore let the point be argued. Vide Raym. vol, 2. 


P. 959. Mod. Rep. vol. 6. p. 18. 
1% EO Trinity, 2 Anne 5 Anonym - | 


The court was moved to grant a mandamus. to the 
maſter and warden of the company of gun-makers, to. 
cauſe them to give a proof-mark to J. &. a freeman of 


that company, without which he could not ſell his 


guns; for neither the Queen nor any other perſon, 


would buy any guns which had not that mark. | 
Hul, Chief Juſtice, We cannot do it. They are no 


legal eſtabliſhment. You mult petition the Queen to 
iflue a quo warranto againſt them, to repeal their char- 
ter for this miſdemeanor ; but we cannot help you. 
So the mondamus was denied by the whole court. 


Michaelmas, 2 lin. The' Queen vi, The Mayor of 
or Omg 


* 


with a mandamus on the ſecond of Fuly before, and made 


no return, the court” Was "moved for an attachment 
agaigh him, or at leaſt to have the alias returnable 


ä 
Per cur iam. It is matter diſcretionar in the court to 


let 4 7 To the line out, and we may make the 
alias retu (ot ct 


rnable immediately, and for contempt” erat 

v0 e hd 0 BS art. 15. ke r contempt grant a 
attachment; or if we ſee occaſion, we n ids 
firſt writ returnable from day to day, or We may give 
ſhort returns; as a mandamus returnable in a week, and 


an alias in four days after, and a'pluries wich the ſame 


ſhort return. Vide 


7 


17 


Michaelmas, 2 Hun. Vaughan v. The 'Cimpa „ if Cid 


1 makers in London. 
The court was moved -for-a'maniamus to reftore the 


| plaintiff to his place of approver of guns, and ſetting 


bis mark of approver -on the guns made by the com- 
any. It was urged, that ſelling guns not marked, 


was a forfeiture of their charter, and that by a bye= 


law made by them, they had appointed him an ap- 
prover, but now turned him out 
Her enriams It is a thing in Which the public is no 
nor is there any public law for it; 

7X | therefore 


Lo 


629. 


On an affidavit, that the defendant had been ſeryed 


ake the 
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Rn enn een ante. AI 
made no rule, but faid they would conſidet of that, and 
your way will be to petition the Queen, and ſhe. per- that the writ ſhould 85 be teſled before it was granted 
.* will order the Attorney General to bring a quo war- | by the court; ſo that the alias and pluries may be made 
ranto againſt them. Vide Mod. Reps vol. 6. p. 32. | |returnable immediately as they uſed to be; they further © 


therefore out of the rule for granting a mandamus.;. but 


x CE 


— — 
n _ N 
r 4 * 2 


obſerved, that at the return of the pluries, if no return 
Cf Toda, Seb os. NE N [WI 1 and there 155 an cffigavit of the ſervice, 
8 | : | there ſhould go an attachment without: hearin il 
after ne The Queen v. The Town of Clitheroe. | -wie mould 80 an armament V heating Counci 
Taft 3 An 7 Qu «Th ' of C : to excuſe the contempt. ' Vide Salt. vol. 2. p. 434. 
| | | doll Re; volt 1 1. pe bg ts 0 IO OE SO EEE 
2 N FF a ALS inn 
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On a mandamus gr the 5 bailiffs 8 1 7 % % 
5 ſwear in ſuch and fut rſons into the office of | __ VVV 
dale e ee Feel, 5 Ann, The Queen v. Bains. 
"The court was moved, that they ſhould not be | . 
obliged to make a return, for they could not well do 
it, becauſe the writ was not directed to them in their 
corporate capacities, and by their names, and two other 
perſons wete bailiffs, ſo that it would be hard to put 

them to make a return. F ne 
Per curiam. If when bailiffs have fworn in 
others, who were not rightly chofen, you notwith- 


Nr 


o 
— 


The defendant being removed by the juſtices of 
peace of the county of Meſimareland from the office of 
clerk of the peace of the ſaid county, obtained a man- 
damus out of this court, to command them to reſtore 
him to that office, or to ſnew cauſe to the contrary, 
An exception was taken to the return of the manda-: 
mur, that the offence was uncertainly alledged, Or. 
and therefore a peremptory mandamus was prayed. 


i tin ue bailiffs ſtill, and therefore ought as a us 1 d. 
CESS 7 ed 70 Queen's writ; de, they | But the court ſaid, the order was a judgment, till ſet 
were ordered to male 4 retarn ö | aſide, and therefore adviſed the defendant's council to 

Holt, Chief. Juſtice, ſaid, they might amend the | N e to the order returned on the cer ttorart, 
writ any time before it was returnable ; but they on 2 pi Paris) ee e mandamus. V ide 
the other ſide could not, Cn 7 2 a «> F eee i et dee 
turn thereto was made and filed. Vi . ß. ee n e 
6. p. 133. 7 on TIONS | Eafter, 5 Ann. The Queen v The Mayor and Ar- 

| | in ne - i 46. Ronen 
Eaſter, 3 Ann. The Wo 4 Chapman, late Mayor of On a mandamms to admit one Dunch to be an Alder- 
| alle man of Norwich; they returned the chatter of Ed. 3. 


That the Aldermen be charged, und are charged as in Lon- 
don; and that in London, if a perſon be elected Alder- 
man by the ward, the court of Aldermen may refuſe 
him; and that D. was elected by the ward, but re- 
fuſed by the Mayor and Aldermen; becauſe he had not 
received the ſacrament within a year then next preceding 
his election, and that he was turbulent and factious, 
and procured his election by bribery; and that he was 
The court agreed that ſeveral cauſes might be return- 
ed, and that either, net qualified; or not elected, had 
been a good return ; but the Chief Juſtice queſtioned. 
whether bribery would vacate the eſection, becauſe it 
did not appear to be an office concerning the. admini- 
ftration of juſtice, and within the ſtatute E. 6. alſo 
the whole court agreed, that as ſoon as D. was choſe - 
by the ward, it was an election, and that the Alder 


-* 


| See this caſe fully ſtated in page 451 of this work, 
under the head Evidence. iter 1 Yud Darn 
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Michaelmas, 3 Ann. Peat's Caſe. | , | | 


The court was moved for a mandamus to the juſtices 
of the ſeſſions of the county of Varwick to admit 
Peat to take the oath of allegiance, and to *ſubſcribe 
according to the act of foleration, in order to be qua- 
Iified to tea ch à diſſenting congregation; and it was 

rante. | MES SETS 

Holt, Chief Juſtice, Fhe party ought to ſuggeſt 
whatever is neceſſary to entitle him to be admitted; 
and if that is not done, or if it is done, and the fact is 
falſe, that will be good matter to return. Jide Mod. 
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Rep. vol. 6. p. 310. 


Michaelmas, 3 Ann. The Queen v. The Mayor of 
f : þ Her 2 2 4 f 


A mandamus was directed to the defendant, to ſwear 
ſuch a one into the place of town clerk of Hereford, 
and a return was, that on the election of B. he had eighteen 
voices, and the party that ſued out the mandamus but 
ſeventeen, and that they ſwore in B. | 

Per curiam. It is a bad return, becauſe it is argu- 
mentative, when it ſhould be expreſs and direct, that 


he was not choſe. 8 
Holt, Chief Juſtice, ſaid, that the caſe in Sir Tho- 


mas Jones was a ſtrange one, and contrary to. ſubſe- 


vent reſolutions ; but if the mayor had returned an 
election de facto, and that the party had given a bribe 


/ 


to get himſelf choſe, it had been ſomething, Vide | 


Mod. Rep. vol. 6. p. 30g. 
Miebaelmas, 4 taut Colefat Ve Newcomb. 

See this caſe fully ſtated in page 386 of this work, 

under the head Eccigſiaſtical Matters, en NE 


Michaelmas, 4 Ann. Anonymouse f 2 ä N 


A rule was made the fi day of this term, viz, that 


if the corporation to which the mandamus is ſent, be 


above forty miles from London, then there ſhall be #/= 


teen days between the % and the return of the 


writ of mandumus; but if but forty miles, or under, but 


right daye any: ind n e e and fare they 


1 


„ 


an election, and avoid it; and Fo at Jaſt they return, 


Kam. vol. a. p. 1244. 


1 


* I” 


another. Vide Salk: vol. 2. p. 436. 


men did not chuſe, (having but one perſon ſent them) 


but approve; and that before approbation, the elec- 


tion was complete; as a preſentation is before the 
biſhop approves a clerk; or as a nomination is a per- 
fea nomination before the other preſents. It follow 
then, that this return is "repugnant, and "the court 
cannot tell what to believe; for at firſt they admit an 
there was no election at all. herefore a peremptory 
mandamus was granted. Vid Salk. vol. 2. p. 470. 


* 
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Michaelmas, 6 Aun. The Queen v. The: Mayer, Ec. 
A mandamus direQed to the Mayor, Aldermen, and 
capital burgeſſes of Derby, viz, Whereas 4. and B. 
c. removed the party complaining from his cfice of 


\ 


burgeſs, commanding them to command . and B. te 


reſtore him, was quaſhed; for it is abſurd that the 
writ ſhould be directed to one perſon to command 


1 3 
7 
£3 


2E ps! I | Fehn $436 33517 4 4 | "nh * e VE” 2. 
Michatlmas, 6 Ann. The Owen vs Sir Richard Ras, 
a n 73 4- 


A mandamus was directed to the defendant to admit 4 
woman to the probate a will, by which ſhe was execu= 
trix; the return was, that ſhe was made exetutrix during 
the minority of V. R. and that the ſaid V R. was 
now of full age. ſo that the teſtator remained inteſtate- 

Holt, Chief Juſtice, He ſnould have retutned gene“ 


rally, that ſne was not &xecutrix, or if he would return 


— 


* E . x 1 
ne £3 141124 1 1 IEF 
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the ſpecial matter as he has done, he ſhould have _ | 
2 F 45 YOM £1099 eg | , 
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_ uphold them in their refuſals © _ ©. | 


 Wandamus, 


\Prevell, Juſtice; ſaid, that it was no more than ſay- 


* 


ee N - * 1 5 . : 
red that ſhe was not executrix otherwiſe, or in any other | 


manner, but the return now made was not a direct an- 
{wer to the weit, but only argumentative, to ſhew that 


* 4 


ſhe was not exerutrixs 2 0 


5 


po, at F. 1 174 8 1 V N 
Nan XA, - «3 by 80 Ens Fo f n 75 PN 
| Michaelmas, 5 Ann. 4 HONymous.. \ 1; 


to B. The'caſe was, that adminiſtration, had been 
committed to one who died, and made an executor, 
who would have had it committed to him, and not to 
the next of kin to the inteſtatmmee. 
Holt, Chief Juſtice. It cannot be, but it muſt be 
committed ta the next of kin to the inteſtate. And a 
mandamus was granted for that, purpoſe. Vide Iod. 
Reps Oh TIF Mio an thy 4 ent te tinea. off 


107731 034%; 1 a 
ö | SW. 2 IST G1 IG 

Hilary, 7 4nn; \; The Queen v. The Commiſſioners: F the 
„ e iii Land- Tar. for: Barnwell. Ulrisg 200909 

| em 2 3180128 SHU OTH? 
On the motion of the Recorder of London, the court 
granted a mandamus to the commiſſioners, of the land- 
tax for Barnwell to tax the lands there equally. Jide 
Mod. Rep, vol. ils p. 2006. a nudes 


E after, i 7 Ann. De Queen v. The: Corporation of Corn, 


Adjudged, That he was. not elected, is a good return to, 
a mandamus ; but to ſet forth that a burgeſs is preferred 


and ſiworn to that office, is not good. Vide Mad. Rep. 
val. 1% Bo M 0 ns: ae bet i e o 
; 91 10 


1 Trinity, 7 Au. Wright vn Sborbe. 


Prey Ty s „ 14 r 
Ait e be 
In an action on the caſe for a falſe return to a manda- 


mus, a verdict and judgment was given for the plain- 
tiff; a motion was made for, a peremptory mandamus, 
but it was oppoſed; becauſe a bil of. exceptions. was ten» 


dered for refuſing a book to be given in evidence on 


the part of the defendant. But nothing was mention- 
in it till after the verdict. e di ift 
Powell, Juſtice, was of opinion, that whether on 
making this motion, the bill was mentioned in time 
or not, it ſhould not ſtop a peremptory manda- 
mus... If a, motion had been made for a new trial, it 
would have hindered it; and a new trial would have 
been granted for refuſing of evidence; but he ſaid; if 
a writ of error had been brought, it would not ſtay 
the peremptory mandamus; and accordingly 3 
ae was granted by the court. Vid. Mod. Rep. 
Dol. II. . 8 3 = 5 e 144 n 
See this caſe fully {tated in page 452 of this work, 
under the head Evidence. | | RES 


Hilary, 8 Ann. Tie Queen v. Lane. 


ed of a bill of exceptions at the trial, nor any thing done 


Bee this caſe fully ſtated in page 294 of this work, 


under the head Corporations 


Eafter, 8 Ann, Th Yom v. The Corporation of Don- 


A mandamus. was directed to the corporation of Don- 
caſter to reſtore one Vicars to be a capital burgeſs ; to 
which they returned, that the corporation have time out 
of mind had a toll for coals,viz.for every wain load going 
through the town, a coal, of the yalue of ene Peay 's for 
every cart-load, a coal, to the value of à half. penny. 
and for every horſe-load, a coal, as big as 4 — 
wood, (kept time out of wind by the corporation) 
that the ſaid Vicars did, contrary to his oath, hinder. the 


* # 


gathering of this toll, aud told them, that he would 


After hearing ſeyeral arguments, the court was, of 


opinion that it was not a ſufficient cauſe to turn him | 
a oy 41 ' ; 


Out. | 
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unreaſonable, as it appears to 


ing the toll was 
Accordingly a pe- 


the court, and alſo uncertain, 


remptory mandamus was granted. Vide Mod. Rep. vol. 


11. p. 214. 
©" Lafter, 8 din. Kid v. Dre Watkinſmn: 


A mandamus was granted to reſtore a pariſh-clerk, he 
being elected TO pariſhioners, and diſplaced by the 
parſon. Vide Med. Rep. vol. 11, p. 2217. f 


* 
: N. A 


 Mithaelmas, 8 Ann. Butler v. Cobbet. 


A mandenins was directed to the Vice-Chancellor of 


Cambridge, and other commiſſioners of the land- tax, to 


make an equal aſſeſſment on the inhabitants of St. An- 
drew's. Barnutue lll. e 1 

The court was moved to quaſh the writ; for that it 
ſhould have been to make an equal aſſeſſment on the 
occupiers of the land; for every occupier may not be 


an inhabitant. 


Holt Chieſ Juſtice, ſaid, the writ was bad; but if it was 
good, a mandamus was not a proper remedy for an un- 
equal taxation: but a proper remedy is by an appeal 


to the commiſſioners; but perhaps if the aſſeſſors re- 


fuſe to tax any part, as the caſe of Stourbridge fair was, 
a mandamus will lie. oy + 


- Powell, Juſtice, ſaid, it was uſual to grant manda- 


muſes to overſeers, where they will not make a taxation, 


but not on ſuggeſtion that they intend to make an un- 
equal tax. 7 


Another exception was taken to the writ, that it ſet 
forth the year in figures; but being in roman figures, 


it might be good for all that; otherwiſe had it been in 


Engliſh figures. The writ was quaſhed, unleſs, G. 
Fi Mo « Rep. vole 11. p. 254 1 REED 0 


Eaſter, 10 Ann. The Queen v. Sir G. Heathcote, Lord 


Mayor London. 


3 See this caſe! fully ſtated in page 620' of this work, 


under the head London. 


Hilary, 11 Ann. The ee v. The Corporation f 
Zee this caſe fully ſtated in page 294 of this work; 
under the head Corporations. 5 i 5 i 
Michaelmas, us Ann. The Queen v. The Mayor and 
. ee 119 k, OG 


A mandamus was directed to the Mayor and burgeſſes 


of Pomfret; to reſtore William Lee to the office of bur- 


geſs. To this they returned, that he was ſuch a day 


elected, and duly preferred, then they ſhewed for cauſe of 


removing him, his non-attendance at the ſeſſions; then 


they ſaid that he had not taken the ſacrament within a 


year before his election, and that therefore his election 


granted a peremptory mandamus. 
See this caſe fully ſtated in page 373 of this work, 


was null and void. | 


The court was of opinion that this return was bad, 


by reaſon of the repugnant and contradictory matter 
contained in it. VVV of 
iſt, They return that he was ſuch a day elected, and 


duly preferred, then ſhew for cauſe of removing him, his 


not attending at the ſeſſions according to his duty, and 
then ſhew matter, that proves him never to have been 
elected; and conſequently, that it was ſo far from be- 
ing his duty to attend, that it would have been an act 
of preſumption for him to have done it; and though 
ſeveral cauſes may be returned, yet they muſt not con- 
tradict one another: according to the caſe of Dunch v. 


The City of. Norwich, rag, Ann. | 
The court were likewiſe of opinion, that returns to 


mandamuſes were to be held to the ſame ſtrictneſs ſince 


the mandamus act, 9 Ann. as before; therefore they 


under the head Drsfranchiſement,. . . 
«1 1011 1774 e. 7 4 Fee 1 8 Sn 
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into Scotland. Vide Stra. v 
Trinity, 3 Gee. The King v. The Bailiffs of Morpeth. 


A mandamus was iſſued to reſtore A. to the office of 


— — ——ͤ— 


— 


632 


ö Ann; The Juern v. The Borough gf 
Michaelmas, 11 Ann A. ft > 


gee this cafe fully ſtated in page 295 of this work, 


under the head Corporations. 


Trinity, 12 Jun. The Queen v. The Corporation of 


| Buckinghams 
See this caſe fully ſtated in page 295 of this work» 
under the head Corporation. cs goon 


Hilary, 3 Geo. The King v. Hunt, et ab, 


The court granted a mandamus on flat. 1 Geo. c. 34. 


| direaed to the juſtices of the peace, to allow the de- 


fendants, who were conſtables, their extraordinary 
charges in providing W on the late expedition 
ol, 1. p. 42. 


under ſchool · maſter of the grammar ſchool at Morpeth, 
or the cauſe to us ſignify; which writ ſet forth, that King 
Edi. 6. founded this ſchool, and appointed that there 


ſhould be 220 maſters, and an uſher for ever. 
The return was, that at the time of publiſhing the 


act in the firſt year of his Majeſty's reign, A. was un- 
der ſchool-maſter, and that he had never taken the 
oaths by the act appointed to be taken; by reaſon where- 
of he became incapable, and therefore they cannot re- 


* 


ſtore him. 


” 


It was objected, that this return was improper. The 


writ ſuggeſts a poſſeſſion and expulſion, and therefore 


they ought to lay the reaſons of turning him out before 


the court. There does not appear ſo much as a power 
of turning him out p fy \ 

- Parker, Chief Juſtice. This is of a public nature, 
being derived from the Crowne And I thipk the de- 
fendants were not obliged to ſhew cauſe why they 
turned him out, but only why they do not reſtore him. 
But ſtill this return is inſufficient; it is only that he 
did not take the oaths in the a# afore/ard mentioned, 


now he is not obliged to take the Scotch oath. They 


ſhould have ſaid, he did not take the oaths of allegiance, 
abjuration, and ſupremacy, or the oaths required to be 
taken by a ſchool-maſter. The act excepts officers in 
the fleet, &c. and therefore it ſhould appear that he is 
not excepted : for the party, having no opportunity to 
plead in this caſe, the return ought to be certain to 
every intent, And though we grant a peremptory man- 
damus, that will not be final, for if he has not qualified 
himſelf, he is :p/o fatto 3 ids and our granting a 
mandamus will have no effect. | 

Eyre, Juſtices, All that is ſet forth in this return 
may be true, and *. this man no way diſqualiſied. In 
the caſe of a pariſh clerk, we granted a mandamus on 
folemn debate. So a peremptory mandamus was granted. 
Vide Stra. vol. I. p. 58. | e 


Trinity, 3 Geo. The King v. The Mayor, &c, of Nor- 


T ch. 


The court was moved for a ene, a manda- 
mus directed to the mayor, aldermen, and common 
council, to go to the election of a town! clerk, on an 
affidavit that the writ: was miſ- directed; for it was 
neither to the corporation by their corporate name, nor 


to the mayor and aldermen only, in whom the right 
of election was. ö * 1 5 


The court ſaid, they would not expect a return to 
this writ, which was directed to the common council, 
who had no right, but grant a ſupenſedras becauſe im- 
providentiy i ed. But on a propoſal of trying the right 
in a feigned iſſue, no ſuperſedeas was illucd 


T be court refuſed to grant à mandamis to the juſtices 


? i 


. LE % 18 
4 * # 
g 


to make a rate, to reimburſe too of the inhabitants 


their charges in defence of an indictment for not re- 
pairing a bridge. Vide Strange, vol. 1. p. 63. 


ſexton there. 


/ 


.  Michaelmas, 5, Geo, _ Brooke v. Ewert and Wife, 


inferior court cannot grant a new trial, as was held by 
Holt chief juſtice, Mich. 1 Ann. in ch | 


119% 


F 


Michaelmas, 5 Geo, The King v. The Churchwardens of 


Trade 1920 Coon (FOR tt 


A mandamis was directed to the churchwardens of 
the pariſh of Thame, to reſtore F. . to the office - of 
Tpbey returned, that the patiſh of ' Thame is an an- 
cient pariſh, &c. and that the ſexton is eligible by the 


churchwardens and pariſhioners, or the major part of 


them, for that purpoſe, at a day and place prefixed 
aſſembled ; which perſon ſo elected Was to continue 
at the pleaſure of the electors, and was always amove- 
able by the major part of them in form aforeſaid af- 
ſembled. That on the iſt of May 1703, F. V. was 

elected ſexton, and continued in the office till the 3iſt 
of Ju 1717, on which day the churchwardens and 


pariſhioners being duly aſſembled, to continue or amove 


the ſaid J. W. he at ſuch aſſembly, was, by the 


churchwardens and major part of the pariſhioners, re- 


moved from his ſaid office, and for that cauſe they can- 


not reſtore him. 


It was argued, that the return is inſufficient: This 
is not a caſe within the mandamus act, ſo as the return 
might be traverſed ; and therefore it muſt be certain to 
every intent. It muſt anſwer all the ſuggeſtions of the 
writ, which this return does not: It is laid that h 
was duly elected, preferred, and admitted : They anſwe 
to the electing and preferring, but not to the admiſſion: 
for though that may be implicitly taken to be anſwer-- 
ed, yet returns by implication, and fuch as are argu- 
mentative only, are not good. hs boy eas 
But the court held the return to be good. 
Pratt chief juſtice. The admiffon need not be 
anſwered, though it is fully done by the preferring. 
Nor does there need any ſummons, as he Was not re- 
moved for any crime. 5 1 
Forteſcue juſtice. We ought not to grant a manda- 
_ without a certificate that the ſexton was choſen 
for life. If he had been removed for a crime, a ſum- 
mons would have been necelfary according to natural 
juſtice ; but the preſent caſe is a removal for what the 
party cannot gainſay. Vide Strange, vol. I, p. 115. 


 Michazlmas, 6 Ce. Flaſſ s caſes 


Z The coprt was moped for g mandamus to be directed 


to the juſtices of peace for the county of Che/ter, com- 


manding them to make a rate to reimburſe one Haſel 


the money he had-expended as ſuryeyor of the high 
orien, Par wig was accordingly granted. ' Vide Strange, 
Dol. I. PeZils 7 W £7 


Michaelnas, 7 Geo» The King v. The Mayor and Ju- 
men, e, - S 
A mandamns teſted the 14th of 
the 23th, was moved to be ſuſp 
teen days between the fee and return. On this the 
ractice was inquired into, and agreed to be, and ſet- 
ed zccordingſy, that where the party lives forty 
miles from London, ther ave be fourteen days, otber- 
wiſe only eight days, and that ons is bag Bed Bn in- 
cluſjve, and the other excluſive ; Jo that s, gig teſt 
the 14h may be retürned n the 31 th. Vid Strange, 
ef. aten nn 
Hilary, 


i: 


November, teturgable on 
nded, for want of f/- 


4 " - -% 
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„„ ais Tintagel, in Cornuus 
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gee this caſe fully ſtated in page 

under the head'Corporations.' 
$4) ene eren 


*xy 
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Hilary, Be 
| FTriniiy Chapel, Durham. | 


See this caſe fully ſtated in page 417 of this work, 


* 


Eafter, 8 Gro. 


* 


e 


t of the fore/ts in England are extra- parochial, and 
mol 8570 bro in Oxford, but they ought to main- | 


tain their poor. 5 

; Now thiadevill, conſiſting of ſeveral inhabitants, 
and fo is within the proviſion of fat. 13 & 14 Car. 2. 
cap. 12. for a vill in a county, not therein particularly 
mentioned, will be within the remedy thereby provided; 


for all caſes within the reaſon are within the remedy of 


the law. There is no doubt but juſtices have the ſame 
power to appoint overſeers in towns and vills extra- 
arochial, as in pariſhes; and this has been ſettled. 
he word pariſb is not in the body of at. 43 Elia. but 
only in the preamble. . Toner, 163. Therefore let 


39. | | | MS 
Michaelmas, 8 Geo. The Churchwardens of Biſhopſgate, 
vi. Alaerman Beecher. TO 


The churchwardens of the ſaid pariſh, &c, made a 
tax for the relief of their poor for 'a whole year, which 
amounted to 600 J. and upwards, when they ſhould 
have made-up a quarterly tax; and the ſame,” through 


inadvertency, was confirmed by Alderman Brecher, 


who was Alderman of that ward; and afterwards he 


fearing that the churchwardens would collect the whole 


ſum, and make ſome ill uſe of it, refuſed; to grant 
a warrant to diſtrain for this tax, whereon the church- 
wardens moved this court: for a mandamus to compel 
him to grant his warrant, and obtained a: rule for 
bim to ſnew cauſe: why a 'mandamus ſhould not be 
ranted. e #4716 | %% 14.9 
: At another day the defendant 75 his council ſhewed 
all the matter before mentioned for cauſe, &c. ard a 
rule was made, that he ſhould grant his warrant to 
diſtrain for the tax for one quarter of a year, and no 


more, for he could not confirm this tax in part; it 


muſt be for the whole, or for no part. Vide Mod. 
Rep. vol. 8. p. 10. * 2b 7 29 70 
6 IF LIITY F 2 354 


+ . 


298 of this work, 81 | 
A to the widow of an inteſtate. 


8 Geo. The King v. The Dean and Chapter of 


a peremptory mandamus iſſue. Vide Mod. Rep. vol. 8B. p. 


ö 


2 


Flury, 8 Ce. | The King v. The Band of Baſmey, (| 


of the Biſhop of Gloucgſter, to commit adminiſtration 


Vide Med. Rep. vol, 8, P. 149. ; 


court of record is intruſted with the final 


W 


Mandamus. „ 


ws 2:72 Trinity; 9 C. | Anonymous. PE, 
Official 


Her curiam. That will be to deprive the Ordinary of 


| his election, in granting it to her, or to the next of kin; 
| therefore take your mandamus generally, to grant ad- 


miniſtration of the goods of the inteſtate. Jide Stra. 
vol. 1. Pe $524 15 T2514 Bf | | e 


Trinity," 9 Cen. Ye ng v. The Univerſity of Cam- 


| tage. 


* # 


A mandamus. was directed to the Vice-Chancellor, 


| maſters, and ſcholars of Cambridge, to reſtore Dr. 


Bentley to the degrees to which he bad been admitted 


dy, the Univerſity, and from which he had been ſurrep- 
titiouſly degraded, (as was ſuggeſted) or that they ſhould 


ſhew cauſe why. he ſhould. not be reſtored. 1 
The council for the Unixerſity deſired time to ſhew 


cauſe why. a mandamus ſhould not go, for that there 


were ſeveral old books and charters which were neceſ- 
ſary to be inſpected before they could ſhew cauſe, and 
thereon the time was prolonged for that purpoſe. 

And on'another day it was argued for the Univerſity, 
that by virtue of a charter given them by Queen Eliza- 
beth, they had a court of judicature to try and deter- 
mine all matters ariſing Within their juriſdiction, in 
which court a plaint was levied by Dr. Middleton v. 
Dr. Bentley, and thereon a ſummons was ſent by the 
beadle to the Doctor, which he received, and ſpoke 
contemptuous words of the court, for which he was 
degraded, and from which no appeal would lie, no 


more than a writ of error would lie for oppoſing a fine 


by a temporal court, for a contempt ; becauſe every 
judgment of 
what ſhall be contempt to their authority. 
After hearing the arguments of the council on bot 

ſides, the court granted a peremptory mandamus; and in 


Eafler 10 Geo. the Doctor was reſtored to his degree. 


Trinity, 9 Gus The King v. Robiſon, the Mayer of 


8 | " 
un. 
* 


The court was moved for a mandamus directed to him, 


to proceed to the election of a new Mayor on the next 


charter-day; it appearing by affidavit, that under a 
clauſe for holding over he had been in poſſeſſion for 
Four years ; and it being doubtful whether, where there 
is a charter-day, there can be an election at any ſubſe- 
quent day, the court granted the mandamus, Vide Stra. 
vol. 1. page 555. n | 


Michaelmas, 9 Geo, The King v. The Mayor and Alder- 
| men of Carliſe. 2505 3 


See this caſe fully ſtated in page 285 of this work, 


under the head Conviction, 


 Michaelmas, 9 Cen. The King v. Tod, and others. 
By. frat. 6 Geo c. 21. the Juſtices of peace have juriſ- 


diction given them in ſome caſes. to receive an infor- 


mation, and make their determination, on a ſeizure of 


| brandy; and on an information exhibited by an officer 


of the cuſtoms, the fact appeared not to warrant the 
ſeizure, but the juſtice * of the officer refuſed to 
diſmiſs the information, ſo. as the owners might have 
their brandy again; on which the court was moved for 
a mandamus to compel him to determine the matter, 
which, was accordingly granted. Fide Stra. vol. 1. p. 
530. | Wes PLEA, Fad 2 


2 


Michaelmas, 9 Geo. The King v. The Mayor and Bur- 
4,22 geſſes of Tregony. $i | 

On a motion for a peremptory mandamns, the caſe 

was, that a. former mandamus was directed to the 

Mayor and burgeſſes of Tregony in Cornwall, command- 

ing them, . vize to elect and ſiuear in a Mayor, &c. accor- 
ding to the authority in them veſted, &c. e 

7 7 The 
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The court was moved for a ſuperſedeam to the man- 


jrected to the Mayor and burgeſſes to ele and ſwear 
in a Mayor; whereas the power of eleQing is only in the 


burgeſſes, and the power of ſwesring in is in the Mayor 


alone; fo that the Mayor cannot make a return of this 
writ as directed to him to elect; nor the corporation as 


directed to them to ſwear in a Mayor ; fo that if the 
burgeſſes ſhould make a return as to the ſwearing part, 


they would be uſurpers; and if they do not make a re- 


turn,, they will be in contempt. ; 
Belides, it is incongruous for a mandamus. to be di- 
rected to fwear a Mayor not yet elected; therefore it 
being directed to a perſon who had no power to aQ, it 
ought to be ſuperſeded, like the caſe of the city of Lon- 


gon, where ſuch a mandamus was directed to the Mayor 


and Aldermen, &c, when the power was in the Mayor 
alone, and that was adjudged in this court not to be 
good. ee WPI hc d-Poa 
But the court were all of * in this caſe, that 
they ought to make a return, for the writ commanding 
them, to ele& and ſwear a Mayor \according to the autho- 
rity in them veſted, it ſhall be taken as rendering to each 
his own, and to be the return of both, c. Vide Mod. 


Rep. vol, 8. p. 111, 


* 


1⁴ lin. 


41 


Michaelmas, 9 Geo. 15 King v. The Dean and Chapter 


Adiudged, That a writ of error will not lie on the 
agar of a peremptory mandamus. Vide Stra. vol. 1. p. 
538. | - 


 Michaelmas, 9 Geo. The King Vo Street and Stroud, 


On a motion for a mandamus to the old churchwar- 
dens of the pariſh of C. to deliver the pariſh-books to 
the new churchwardens, &c. a rule was made for 
them to ſhew cauſe on ſuch a day why a mandamus 
ſhould not iſſue; at which day it was ſhewn for cauſe 
that this was a new motion, and that the Jate Chief 
Juſtice Holt had denied to grant it to a ſteward of a 
court- baron. 885 8 1 

But that which was now inſiſted on was, that the 
old churchwardens had a right to keep the pariſh- books ; 
ſo the rule was diſcharged; for a conteſt between por 
officers which of them has a right to keep thoſe books, 
ought to be tried at law on a feigned iſſue. Fide Mod. 


Rep. vol. 8. p. 99. 


Hilary, 10 Ce. The King g. The Moyer of King fon 


upon Hu 


/ 


A motion was made for a mandamus to the Mayor, 
to aſſemble and do the buſineſs of the corporation, and 
the writ was accordingly granted. In filling up the 
writ, it was made out for an aſſembly, and to admit 
all perſons having a right to their freedom, who ſhould 
appear before them and demand it. On which the 
court was moved to ſuperſede it, becauſe every. perſon 
has a diſtin right, and it would be hard to oblige the 
Mayor to make a return, that he had admitted all who 
had a right, 7 | 

Per curiam. It muſt be ſuperſeded, for we never in- 
tended ſuch a complicated mandamus as this. Vide Stra. 
vol. 1. p. 178. 725 . on | 


Trinity, 10 Ges. The King ve Pindar. 
On an information in nature of a quo warranto againſt 


the defendant, for uſurping the office of Mayor in the 
corporation of Penryn in Cornwall; the defendant plead- 


ed, that he was duly elected, and ſworn into the ſaid of- 


hce, &c, The plaintiff. replied, that he was nat elected, 
and born in manner and form, &c. as he had pleaded, 
and thereon they were at iſſue, and the jury found that 
he was duly eefieg, but that he was not duly ſworn in- 


to the office, &c. And on motion to ſet aſide this ver- 


dic, it was inſiſted that he was not Mayor till duly 
ſworn, and therefore had uſurped the office, and judg- 
—_ of euer ought to be given and entered againft 
bim. CY * 


2 


* 


— - 


— — 


1 * 


| anche 1 


? 


Pandamus. 
ar + 40 4. & i 3 


Per curiam. Let them enter their judgment accord=. 


+ YE 


mus, for that the writ was not good, becauſe it was / ing to law. 


Raymond and Forteſeus, Juftices, held, that it was 


rightly entered. Reynolds, Juſtice, doubted. However, 
the court gave judgment of ouſter, which was after- 


wards affirmed in the Houſe of Lords. Vide Mod. Rep. 


Trinity, 10 Geo, Tie King v. Ludlam, Chamberlain of 


| See this caſe fully ſtated in page 621 of this work, | 
under the head London, Rec. 


Eafeer, 11 Geo. The King v. Hearle or Serle. | 
See this caſe fully ſtated in page 297 of this work, 


under the head Carporations. e 
Piih, 11 Geo. The King v. Harwood, | 


Toa mandamus direQed to the defendant Dr; Har» 


} wword, as Commiſſary of the dean and chapter of St. 


Paul's, commanding him to ſwear William Folbigg one 


of the churchwardens of the pariſh of St. Giles, Urip- 
plegate, London, being duly elected, c. the dete 


ndant . 
returned he was not electad. And it was inſiſted on be- 
half of Folbigg that the return was ill; that the arch. 


| deacon, who was only to return the writ," could not 
judge of the election, and therefore on ſuch a return a 

| peremptory mandamus was granted laſt Mrchaelmas term. 
That the archdeacon could not judge of the qualities of 
a perſon choſen by the pariſh. Hil. 8 JF. 3. The King 


v. Rice, 5 Mod. 325. But both ond chief juſtice, 
and Reynolds juſtice, held the return to be good. 

But on the * F of Fulbigęe's council, who 
preſſed the authority of the caſe of 7 2 Ning v. White, 


and no council for the defendant appearing, a rule was 


made for a peremptory mandamus, niſi, Cc. At which 
13 chief juſtice, and Reynolds juſtice, were much 
diſſatisfied; and the defendant's council at another 


day coming to ſhew cauſe againſt the rule, they diſ- 
charged it. But the court not being unanimous, it 
was ordered to come on again in the paper; but was 

never ſtirred again. 


« Raymond, Chief Juſtice, however, 
ſtil] retained his former opinion, that the return was 


+97 rinity, It Geo. The King v. Harword: 


A mandamus was direRed to the defendant as Official 
to the archdeacon of L. to ſwear T. S. churchwarden 
2 >; pariſh of H. who returned that T. S. was not 
elected. | ; 4. wane" 

Whereon iſſue was joined, and a verdict was given for 


the King, 


The court was moved in arreſt of judgment, becauſe 


the return of not elefed is a bad return; the archdea- 
con r of the election. 1 43 


Per curiam. he return is a void return, the writ 


of mandamus commands the defendant to ſwear the 


churchwarden, or to return cauſe why he cannot 


| ſwear him. Now he may return ſome cauſes as an in- 
capacity, for of that he is judge; but cannot deny the 


election, for of that he is no judge. The archdeacon 
is only a miniſterial officer, - and therefore bound to 
wear him. The ſwearing is only matter of form ; 
becauſe a churchwarden may act before he is ſworn. 
The office of a' churchwarden is a temporal office- 
Vide Mad. Rep. vol. 8. p. 380. 648 


Michaelmas, 11 Geo. The King v. made and aber.. 


A motion was made for a ſuper/edeas to a mandamus 
to be directed to the juſtices of the peace to ſign a 
poor s rate made by one part of the pariſhoners only, by 
which rate part of the pariſh were not charged, on 
pretence that it was extra- parochial; and there was 
angther rate made by the majority of the pariſn- 
oners, by which that part of the pariſh not before 


charged was thereby charged, which laſt rate was 


ſigned by two juſtices; ſo if this mandamus ſhould be | 
directed to them to ſign this rate, it would contradict 
what-they had already done by figning the other rate, 


| which ought to be determined on an 2ppeal, before a 


\ . : 8 5 : 
. » 
CY f So ? : of [ 


mandamus ſhould be granted for- the ſigning another 


rate, for otherwiſe there would be a double appeal. 


Per curiam If a mandamus was ditected to the 


juſtices, to ſign this rate, it would not be contra» 
dictory to that which was already ſigned, nor to 
themſelves, becauſe the conteſt is between the 
pariſhoners in which the juſtices are not concerned, 
therefore they ought to gn this rate, and not conteſt 
the right, it being a queſtion of fa berween 1 

riſhoners whether this place not charged in this rate, 
but charged by the other rate is extra-parochial or 
not, which is fit to be tried in a feigned iſſue. Hide 


Mod. Rep. vol. 8. b 335. 


Michael mas, 11 Geo. The King v. The Churchwardens 
/ Rotherhithe in Surry. 


On a motion for a mandamus to the new church- 
wardens and overſeers of the poor, to make a: rate to 
re-imburſe the old ones the feveral ſums by them ex- 


pended for. the e the poor the laſt year, it 
y 


was denied; it having already. been reſolved in Tawny's 
caſe, that a mandamus cannot. be granted to the new 
overſcers.to make a rate to raiſe money for the relief 
of the poor, for ſo is the act of parliament, which muſt 


be purſued ; and an overſeer is not bound to lay out 


money till be bas it; if he does, he muſt make a new 
rate for the relief of the poor, out of which he may 
retain as much as will pay himſelf. Vide Mod. Rep. 
vol. 8. p. 338. 8 tt 


 Michaelmas, 11 Geo. The King v. Simpſons 


To a mandamus directed to the Archdeacon of Col- 
cheſter, to ſwear R. F. into the office of churchwarden, 
he returned, that before be received the writ, he 
received an inhibition 21 the Biſhop of London, 
with a ſignification that he had taken on himſelf to 
act in the premiſes. 47 | FE 

Per curiam. The return is ill. It does not a poor 
that the town of Colchęſter is within the dioceſe of the 
Biſhop who inhibits ; beſides, the Archdeacon is but 
2 miniſterial officer, and is obliged to do the act, whe- 
ther it is of any validity or not. Therefore a peremp- 
tory mandamus was granted. Vide Strange, vol. 1. 
p. 509. Mod. Rep. vol. 8. p. 325. 


Michaclnas, 11 Geo. | The King v. Aan 


under the head Attachment. 


Michaelmas, 11 Geo, Ravenbils Caſe. 


The court granted a mandamus. to ſwear him into 
the office of ale- taſter of Honiton ; itappearing to be a 
previous requiſite to his being choſen part-reeve, who 
is the returning 


Vide Stra. vols 1. p. 608. 


See this caſe fully ſtated in page 137 of this work, | 


OY "* 
Hilary, 12 Geo, Anonymous. 


The court was moved for a mandamus to be directed 
to the churchwardens of St. Batolph, Biſbogſgate, com- 
manding them to call a veſtry in Eafter-week, for the 

election of chutchwardens: but the court refuſed it, 
ſaying there was no inſtance of ſuch 'a mandamus, and 
that they could not take notice who had a right to call 


the veltry, and conſequently did not know to whom 


it ſhould be directed. Vide Strange, uol. 1. p. 686. 


Eafter, 12 Ces. | Foot v. Prowſe, Mayor of Truro, . 


Oa a bill of exceptions, the court were of opinion, | 
that the election of the Mayor was void for want of an 


annual election of the Aldermen, and on error brought, 
the judgment of the Exchequer Chamber, whereby 
the judgment given in this tourt for the defendant 
was reverſed, being now affirmed in parliament, the 


plaintiff came and moved for a per gaptory mandamus : 


infiſting, that he had now fal the return, and 


ton of fat between the pa · 


officer for members of parliament. | 


— >” 


— 


"—_— 


LC - 
— 


| | damus's on producing the pee; whic 
| Judgment is not neceſfary. 


% {RO RATT Ron 
Per curiam. This is good general doctrine, but 


amotion. 1 Vent, 352, | 


Bee this caſe fully ſtated in page 387 0 


which it was objected, that no per 


| ptory mandamus 
ought to iſſue, unleſs beſides the eve E. 


al of the judg- 


ment given for the defendant, there had alſo been a 


new judgment given for the plaintiff; that a per 


tory mandamus is a judicial writ, and muſt be 2 | 
on ſome Judgment eſtabliſhing the party's right who 


applies for jt. | . 
Bat the court were of opinion, that a per tory 
ma 


of the parties right: the reverſal of our judgment is 
a declaring the opinion of the ſuperior court, that the 
plaintiff had a right; and there is no occaſion for any 
new judgment. We every day grant 28 man- 
8 ſhews a formal 
ccordingly a peremptar 
's was awarded. Vide'Stra. vol. 1. þ» . 1 


Fug, 12 C. Auen, 
A mandamus was 
a director of the amicable aſſurance office, which is a 


company created by a charter from the crown. Vide 
Stra. vol. 1. p. 696. f 5 | 


* 


Michaelmas, 12 Geo. The King v. The Mayor of Can- 
po terdurye. 6 | | 


On a mandamus to reſtore a recorder, they returned, 


that he was only an officer at pleaſure, and that on the 


ſummons to chuſe another, they did chuſe another, and 
accordingly the former was remove. 

It was objected, that this was only argumentative, 
and that returns to writs, of mandamus ſhould be cer- 


- $ N 


not applicable to this caſe. They need not have ſaid 
aby thing of his being removed, becauſe the chuſing 
another is a determination of their will, which is 
enough for them to ſhew. l l l 
At another day the Solicitor General objected, that 
the ſummons was only to elect a new Recorder, and 
that many a man, who would have appeared, had the 
ſummons been to remove, might abſent himſelf when 
it was only to chuſe 2 new one. e 26/] 
Per curiam, We muſt preſume people know the 
effect and conſequence of their on acts; and in 
caſe of anofficer at pleaſure, a new election is an actual 
hen it was objected, that the letters patent are 
only ſaid to be granted under the great ſeal of England, 
without the word ſeale e. 
Per curiame The word under imports it; and the 
other would be but a repetition; So the return was 
allowed, Vide Strange, vol. 1. p. 674. 1571 


\ Michaelmas, 12 Geo. The King v. White. | 


is ca this work, 
under the head Ecelefratical Matters, SC. 


Nee 5 Geo. Pees v. The 15 9 Cc. of 


On the return of a mandamus it appeared, that the 


power of amotion is in the Mayor, Aldermen, and 


others of the common council and the court was moved 
in arreſt of judgment, that the writ was directed to 
the Mayor, Aldermen, and common council, which 
infers, that the Mayor and Aldermen are no part of 


the common council, for want of the word others, 


which is in the power of amotion. | 

Per curiam. 1 
who are to do the act: here is no body in this direc- 
tion but who muſt join in the act; this is only repeating 
the ſeveral conſtituent parts of the corporation, an 


the mentioning the entire common council, after the 
Mayor and Aldermen, is but a repetition as ta the 


Mayor and Aldermen. The writ is well enough, and 


there muſt be” a peremptory mandamus. Vide Strange, 
"vols 1. p. 640. - he e 


' E after, 


—_ 


| | | - 03 
conſequently ſet aſide the defendant's excuſe. To 


b ought to iſſue ; for this was not a judicial 
| writ founded on the record, but is a mandatory writ 
which the court always grants when they are ſatisfied 


granted on 4 motion, to ſwear in 


he writ ſhould be directed to the body 


* 
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(Sewers for the deve 


: 


lie where there is a viſitor 


Eofter,: 43, Ce. The King v., The Commiſ ent of 
See, in the County of Ef. gu 


J notre 3660.16 OSA TOOTH 
"A mandamus bearing tefle; the 10th. of February, 1 
Seo. returnable.on edne/day e een days of 
Eaſler, was directed; to, the defendants, commanding 
them to make a rate on the occupiers of lands within 
the hundreds of Lexar and M inſbes, to teimbutſe D. 

. Expenditor of thoſe hundreds 349 J. 5 f. 8 d. Which 
he had diſburſed, and had been allowed bim by the 
commiſſioners on his account. To which, the defen- 
danlts returned, that on the 25th. of Member 1725, 
they made a rate on the occupiers; of lands within the 


, & - + 
7 nne 154 141 1 
"als 


levels of the hundreds of, Lenden and Fin/tree, within 
the limits of their commiſſion, for 799 1 % „% 4 d. Gs. 


which when collected, will be ſufficient and applicable 
to pay the ſaid, D, B., be ſaid 349 l. 6. Sd. which 


rate they cauſed to be deliveted to the celle dot, Sc. 


with the ptivity and conſent of the ſaid D. B. to col- 
led and levy, &c. for the uſes. aforeſaid, Which rate is 
ſtill in force: then they further returned, that the 
King on the 17th of January, in the ſecond year of his 
reign, by his letters patent, appointed them commiſ- 
ſioners, Cc. which commiſſion not being ſuperſeded, 


by virtue of the ſtatute, expired and determined on the 


17th of February, 12 Geo. and that the mandamus was 


delivered to them on the 12th of February, 12 Geo. and 


not before; and that. on account of the ſhortneſs of the 
time, before the expiration and determination of our com- 
miſſion aforeſaid, we could not execute that, writ or pre- 
cept, as "within "we are commanded. And the court 


were of opinion, that this return was good, becauſe, 


the time was too ſhort for the commiſſioners to make 
a new rate. And if a peremptory ' mandamus ſhould be 
granted, the commiſſioners could not now make a 
rate, the commiſſion" being expired. Vide Raym. vol. 
1. p. 1479. Strange, vol. 2. p. 763. 


Eater, 1 Geo, 2. The King v. The Biſhop of Cheſter ot 


To a mandamus directed to the Biſhop, as warden 
of Mancheſter college, to admit'a chaplain, he returned, 
that by the royal foundation he was appointed viſi- 
ton... Sei ichs „ ms eue 5 
It was objected, that though a nandamus will not 

Free from any objedion ; 
yet here the to offices being in the ſame perſon, he 
cannot viſit himſelf; and no cafe can be ſhewn, where 
the founder has once granted the Whole out of him, 
and on ſuch a temporary ſuſpenſion it has: reſulted 
backaeing £45136 293 MET x {626 | f 

Per curiam. It is plain he cannot now, becauſe his 
power is ſuſpended, for thoſe are powers that may 
ceaſe, and revive, without inconvenience, ſince there 
is this court to reſort to. In a lay corporation the 
founder and his heirs are viſitors; in a ſpiritual one 
the juriſdiction is here, unleſs there is an expreſs vi- 
ſitor appointed: the ground of our interpoſing in this 
caſe is, that at preſent there is no other viſitorial 
power in being; therefore a peremptory mandamus was 
granted. See flat. 2 Geo. 2. cap. 29, Vide Strange, 


Dol. 2. 2. 797. 


Michaelmas, 1 Geo. 2 The King, Or Dacoſia v. The 
| 4 Ruſſia Company. 1 885 


A mandamus iſſued to receive Dacaſia into the 2 
ſia company, and afterwards a rule having been ma 


— 


for the return of the ſame at a certain day, the 
court was now moved to ſet aſide the ſaid rule, this 
being a caſe not within flat. 9 Ann. cap. 20. which 
makes a mandamns, directed to corporations for re- 
ſtoring of corporated officers, returnable at a day cer- 
tain; whereas before the faid act it was not fo, 
but an alias and pluries iſſued, and now, this flatute 
being introductive of à new law, is excluſive of all 


caſes not within the ſame. | . 
Per curiam. Before the flatute, we might have made a 
rule for the return of a mandamus, and the fatute has 
not taken away this power. . Vide Fitz-Gi bans, p. 4. 


! 


Strange, vol. 2. P. 783. 


| 


W 


2. h 8322 
#547455 10 f 


fore they ordered the writ ſhould be returned the next 


2 A i os 3 ts S 2 | 2 A 8 "A TAE; 7 
| after, 2 Geo. * The Caſe of Schriven at Pins Fs 
P37 5; tan” Woo, # as 4] 9 3 2 F 4 5 87 


2 A mandamus was directed to the court of aldermen 
in London, to reſtore them to the office” of 'yeo- 
man of the wWood-wharf, on an affidavit of its being 
an ancient office, and a freehold . Vide Strange, he” 


1 


Trinity, » ou. 25, cih of the Bails of Bride 
4 15 „„ 2 „ 18 


north. 


A mandamus was directed to the two bailiffs ; one of 


whom was for obeying the writ, but the other would 


not, nor would he join in a return. And the court 
granted an attachment againſt. both, for they ſaid it 


would be endleſs to try in all caſes, which was in the 
right, and it would be always uſed for a handle of de- 


lay. Vide Strange, vol. 2. P. 808, 


L a 2 
i b. 1 . 


Trinity, 2 & 3 Ces. 1. Lewis v. Leu, 
The plaintiff having exhibited articles of the peace 
againſt tne defendant, the court was moved in behalf 
of the defendant, for a mandamus to he directed to the 
three juſtices of the peace, for the county of Brecon in 
Malis, to take ſecurity of bim for his keeping the 
eace towards the plaintiff. in regard of the defen- 
17 age and infirmity, and his great diſtance from 


maſiminſter, he N the county of Brecon afore- 


ſaid, which the court granted on ſome precedents 
ſhewn and remembered. Vide Fitz- Gibbons, p. 88. 


Hilary, 3 Gt. 2. The King v. Betteſworth. 
A mandanius was granted to Dr. Betteſworth, as 


judge of the pcerozative court of Canterbury to grant 


a probate of the will of the Earl of Londonderry, to the 
executors therein named. The day after it was re- 
turnable, a rule was prayed” for the Doctor to return 
the writ in/klantly enen n 
It was inſiſted for the Doctor, that it ought to 
be a four days rule, but on conference with the clerks 
of the crown- office, the court were of opinion, that 
there was no ſtated time for theſe rules, but that the 


diſtance of place ought to be the guide; and there- 


day. L : 
| Whereon the Doctor returned, that it is the cuſtom 
and practice of the prerogative court, that if any cre- 
ditor of the deceaſed enters a caveat againſt granting a 
probate, and ſwears himſelf to be a creditor, there iſſues 
a commiſſion of appraiſement, till the return whereof, 
the judge has net uſed, or ought to grant any probate : 
then he ſet out, that #vo creditors, who ſwore to their 
debts, entered a caveat, and prayed a commiſſion. of 
appraiſement, which was decreed and iſſued, but is 
not yet returnable ; and for that cauſe he cannot as yet 
grant a probate, RIES | | 
On argument, the court held the return to be ill, 
for that the judge can only ſtay the probate where 
there is a conteſt about the validity of the will, This 
commiſſion of appraiſement can be of no uſe but 
to ſpend money, and delay the executor from get- 
ting in the effects of the teſtator. And by flat. 21 H. 8. 
c. 5. the probate is to be granted with converient ſpeed, 
without any fruſiratory delay; and the eccleſiaſtical court 
ſhall never be ſuffered ſto ſet up their practice againſt 
the law of the land : a peremptory mandamus was 
therefore granted.  - $1799 
An exception was taken to the writ; that it was 
only that the Eail had effefts at Weſtminſter, and 
in divers dioceſes, but did not ſay within the province 
of Canterbury. But the court wver-ruled it, faying 
they would not preſume an inferior juriſdiction, and it 


appeared he had already done ſome acts of office as the 


prerogative judge, and ſhall not be received now to ſay 
it does not appear he has any juriſdiction: ſo judgment 
was given for the defendant. Vide Stra. vol. 2. p. 857» 


1 Trinity, 3 Ces. 2. The King v. Lewis: 


| ; "The court was moved for à mandamus to three juſ- 
tices of peace in Brecon, to take ſecurity on articles * 
| | 


the 8 ex l & he the an court; 
and on an afidavit.being produced of his being ſeventy 

| 64794 % age, 2nd unable to travel; and Seymour 3 caſe, 
un. being cited, it was granted in this 


le "ES. . 2. es 835. Re i, Diode 


— Hilary 4 Gwyn; TID Caſo. 


192 court was moved for a  mandamgs tp 
teſworth, commanding, him to grant Ae knen, to 
mth of the goods of his Scgihen ſon, during ay. mis 
nority of his fene 

The council inſiſted, that the father had not an 
equal right with the ſom; and that the ſpiritual 
court has always, conſidered adminiſtrators only: as 
truſtees for the infant, and have never kept to any 


rule in granting them, but according to the circum - 


ſtances of the family: where there are: ſeveral in equal 
degree, as children, they have always choſen which 
they pleaſed. 

Per curiani + When we grant mandamus , it bs to 
oblige the judge to do right to the party who ſues oy 
the writ; but as there is no law which ſays to 
whom theſe adminiſtrations. during minority ſhall. be 
granted, there is no law to be put in execution. In 


the caſe of the next 1 kin he is entitled of right, and 


therefore in his caſe we will 


courſe.” But we wilt grant ne w 
Strange, vol. 2. b. r = PP 


Hilary, 4 Gen: 2 2. n. he v, . 
On FE return of a mandamus, the allowing point 


rant 8 mandamus of 


it in 


were reſolved by the court. 

Iſt, That a mandamus lies for a dh regifter of the 
ſpiritual court,: thou ugh it was objected, it did not lie 
for a deputy; and allo, that it did not lie to be admit- 
ted to X judictal' office in the ſpiritual court, as bt of a 
regiſter is, according to Hale's opinion, 6 Mad. 18. 

ee, Ju ice, ſaid, that the late caſes have gone con- 
tracy to, 
for 2 2 a private __ as 0 be admitted 

a coutt- baron. 14, © 
2 V. FE it is nd good, return, that the is 
filled by another perſon, for a mandamus gives no right; 
it only puts the party in a way to bring. his action; 
Lo thereby to. try, the right ;; and a caſe between the 
25 


ed, was not a good return, Was denied, for the court 
1 the caſe had been ovef- ruled, and that they 
hop they ſhould never hear it cited again. 
hat to return, there i is a conteſt before. the 
delegates about this office, not yet determined, and 


or that reaſon, Shay the delegates! bad inhibited: the de- 


ndant ag admit any perſon. whatfoever to the 
aid office, "Fu ore the. aforeſaid ſuit was determi „ Ts 
not good. Vid W * ae Stra. 1 vo P. 


893. 


Mi ichaeimas, 4 Gee. 2. 25. King mee, 


A mandaings was ane to Miliman on e 
requiring him to deliver to the company of blact- 
Jmiths, all bods, papers, Dc. Which he bd in his 
cuſtody by virtue of being their clerk, from which of 
fice he hau been rem̃oved. 


Sy: 44 CL 52 * 


The officer took the all to ve the books ere. 8 


to the new clerk ; but the mandamus was made out 
right, whici ch, yarying, from the rule was ſuperſeded; 
and afterwards, on motioh, à new one was * 
Vide Strange, . 2. f. A i | 


o 3 + 2 110 . 
1 0 5 by 4 35s b 951 


Michacimas, 4 Gere 2. Jie Gbr The 


The * as moved ior a, N t the, 
of the city Sf Mrctſtel, t Fan 
keep an ale - houſe, 58 68 


to 
5 ge it 2185 


within 99 75 "4 Gee. 25 d not extend to ite 
It was Ti 9 on 15 55 kg It it 15 10 5 
tionary Jas Ju {fice 33 Fi 


appeal] lies fr the denial 7 Mee? - an this 855 
be commit 1285 want 6 Fr licence can only ny 
queſtion, and not the reaſon why. it was denied, 


5+ 


uſtices 


Dr. 1 10 | 


this en; had | 


Tok's opinion, viz. that a mandamus lies not 


* 


[ 


4 


and —— Was cited at the bar; and that he was not 


Por e ee u never was un rt ſuch a 
matidiuiius,- and therefore wh: _ Not its Vide 
Stra. %. 2. P. 881. b 1 


bl, 6 Gees The 655 o th orig b 


on, Gen 8 * Award who kept the 
— — books; fad retuſed to produce them at the 
corporate meeting, to enter the elections of their 
members; a mandamus was granted to Meth to 8. 
with the books at the next rot aſſem ably: - 


Strange, vol 2. f. 948. | 


Baer, 6 Ga 2. "The Caſe 7 4 Borough of £ ibis! 
See this caſe fully ſtated in page 1 95 of this work 


under the head: Elections. 5 
Hilary, 7 C 2. air vi We Eden 


The plaintiff brought his mandamus to be ee te. 
the office of regiſter. of the Archdeacon ; and be was not 


d the return. The defendant brought error in the 
Obamber, and it was held to be a ſuper- 
= to a pereniptory namdamm. Kar Wen vols 2. 


þ. 983. 
ö Ealir, 8 Ou: * Th Kong's v. Which: | = | 


On ſne wing cauſe why a matdamus ſhould not iſſue. 
to the defendant as regiſter of the confiftory court of Dur- 
ham, to deliyer over all the public; books, records and 

tries to one Trotter 3 it came out on affidavits that 

rotter had a grant of this office jointly with one Hil- 
ton, from the late lord Grew biſhop of Durham, and 
that Trotter- ſurvived Hiſtun, c and by deed poll the 
ih of Auguſt 1734, made the defendant his d 
for three years, Which expired on the 17ch of Septem- 
ber laſt, and that was the ground of Frotter's applica- 
tion for this mandamus j but it appeared now on f 
fidavits that the parties entered into an agreement in 
| writing: under their hands, but not fealed, for: * 
of 's being his deputy for thre- years more, and that 
| Wheeler. had brought; a bill in equity for the ſpecific 
performance thereof, which is now eme oa 
Chancery, and is to be heard next term. 44s 

I was inſiſted that theſe writs-are not 40 in ju % 
but at the diſeretion of the court; and that frog 
might have applied to the By/bop's court. 

Lord Hordwicke, The only material thing r has 
| been ſaid for this mandaniusy'visg that Trotter appeati 
2 be the 7 officer, is intitled to this natzdanits i 

ice but I do not ſee that every officer who is e 

#al V the; officer, though he has been diſſeiſed, is in- 


n to wear in one » to 


| tiled to it in Juffice the reaſon why we Punt theſe 
3 wits: is to prevent a; failure of juſtice, and for the 

execution of the d/mmon lau, or of ſome; fatute, or of 
| he King's charter; and never ad 4 private remedy to 


the party, except on the fatune'of Queen Ann, and that 


ſtands on another footing: nay the old caſes went ſo 
far as to refuſe a mn in all caſes where = "athze 
lay; and though the dourt is not ſo ſtrict now yet it 
| new in what light theſe writs are — 
here does not appear td — failure of date, but 
only a diſpute abbut à private fight: if yoo lay this is 
| ' 2:di/#rfin you may bring an aſſins . In the caſe of ont 
Vincent, a mandamus was rayed to oblige the biſhop o 
| grabt'a licence for g £0 2a"! and the 
cburt did not enter into the queſtipn, — that 
was à proper inftarice:fo 5 e a mandumus, but re- 
| fuſed it becauit a diſpumt deptadingy” mhether 
intent Wůs intithed — Jeftureſhips 
Lee juſtice. The having a. legal title to this office 
gives no title to the woke for it //h:eler has an equi- 


how can ix be faid chat 775 tled to the books 
in juſtice. Therefore the ir Was N Ko, Fe 
R bird Harduwoprgg. = 


uh, . The La Dr. Henchman, | 


4 na motic n was granted to. dl Dt 
churchwardea of the 


e, 


| pariſh of Finchley. Vide Caſes Temp. L. Hardw. p. 1 30. 
N ks ' flila 


ry 


* 
: , * 
} 4 - 
1 - # 
6 | 7 
3 y 
* 


* 


tee: being returned, brought his action, and falſi- 


aw. © 
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to be aimed at by this'writ and return, which I do not 


ken notice of by the common Jaw. This court only iſ- 


vilteor of that college, and without delay to deprive 


— 


that the King is general viſitor. This general rule 


his college? In the caſe of Phillips v. Berry it was held, 


liver his oblections againſt the bad pollers till the 12th 


8 * 1 * , 1 8 
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Hing, gth Gin. 2. Dr. Walter's G 
A mundamus was directed to Dr. Richurd Maller, 
vice-maſter of Trinity college in Cambridge, command- 
ing bim to execute the ſentence of the biſhop of EH, 


» 


Dr. Richard Bentley of the office of maſter of the ſaid 
college, and of all the privileges, emoluments, and ad- 
vaptages thereto belonging, he having been found 
guilty of dilapidation, and violation of the /atutes.z or 
to ſignify cauſe to the contra x. 
Dr. Walker returned, among other things, the ſen- 
tence verbatim, and further that by reaſon the ſaid. col- 
lege was of King Henry 8th's foundation, the now 
ing is general viſitor thereof, and as general viſitor 
has an undoubted authority to cauſe the ſaid. ſentence 
of deprivation to be executed by the vice-maſter of the 
ſaid college, and on his failure to puniſh. him, as to 
the ſaid King as general viſitor ſhall ſeem meet, and 
that he the vice-maſter of the ſaid college is not ſubject 
to any juriſdiction whatſoever in the premiſes afore- 
faid, other than the now King as general viſiter; and 
prays judgment if he ought to give any other anſwer to 
the ſaid writ, and whether this court will further in- 
termeddle in the premiſe .. 518 
The cauſe. being ſer down in the paper for argument, 
after hearing council on both ſides, Lord Hardwicke 
delivered his opinion as follows : | £ 
Lord Hardwicke. There are two things which ſeem 


fee that the court ean do 1, Tou aid the juriſdiction 
ef the biſhop of E as vifitor: and zdly, to determine 


muſt be admitted, that if there be a lay foundation, 
the viſitor has the ſole and intire power to execute juſ- 
tice, and all the caſes of applications to this court for 
admitting fellows have been refuſed if there has been a 
viſitor. I do not know any inſtance where the eourt has 
granted a mandamus to a Viſitor to execute his power, 
though at the ſame time I do not know but the court 
may do ſo, for it is a kind of juriſdiction, but not ta- 


ſues mandamus's for executing that authority which the 
party has, and I do not know that they have ever been 
granted in aid of any juriſdiction. But however in 
this caſe, the writ is ele de ſe; for it ſuggeſts that the 
biſhop is viſitor of the college, and the rerutn will not 
help it: Now eis there any caſe where a general vi- 
fitor l:as come to this court for us to help him to viſit 


that the ſentence of the general viſitor makes the place 
void, ſo that an action will lie for the meſus profits. 


So then if this writ be feld de ſe, the biſhop is taken to 
he the viſitor and judge, and the vice-maſter is only a | 


miniter..to put his ſentence in execution; and can it 
be ſaid that ever any mandamus. went to an officer of an 
inferior court, to compel him to do his office? No 
ſure, ſor if the inferior officer will not do- his duty, 
the judge of the inferior court muſt turn him out; and 
this objection is the ſame, whether the Biſhop or the 
King be viſitor in this caſe. And no defect of juſtice 
will enſue for want of a mandamus, for if the biſhop 
be viſitor, as the writ ſuggeſts he is, then he may vi- 
fit, or remove, or puniſh the vice maſter,” and we 
could do no more; and if the King be vifitor you may 
apply to the King for him to viſit; ſo that I am very 
clear the return ſhould be allowed, or the writ be 
quaſhed. 73 7 (0 02 PIYEW 5% ABRARWES 355 8, 4 
The court took time to conſider, and on the laſt day 
of the term, they gave judgment that the writ ſhould- 
be quaſhed, but ſaid they did not intend it ſnould be 
underſtood that they had thereby determined whether 
the King or the biſhop was general viſitor« Vida Caſes. 


: i 4 | 
MF: 2 24 4 s 


temp. Lord Hardwickes p. 212. 


4 7 * . + 'D. 
! : WJ 41 , * & 4 CV. 5H 


under head Carporations : 


Mandamus.. EG 
: * . "2 0 > 


day; whereas fat,. 11 Geo. c..18. direQs, 2 the can 
didates ſhall within ten days next after the receipt of 
the copy of the polls taken at ſuch election, deliver to 
the preſiding officer the objedtions, St. and therefore, 
Humpbreys objected to the ſerutiny's going on, for the 
defect in not delivering the objections in ten days. 
And thereon Slater moved for a mandamus to Everets 
the deputy alderman of the ward, for him to proceed 
in the ſcrutiny ; and hereon the queſtion was, Whether 
the ten days in that flatite were only directory, or were 
compulſory; and it was objected likewiſe, that as the 
| ſtatute had laid a penalty on the preſiding officer if he 
offended in the premiſes, for that reaſon 'a mandamus 


9 - 
: 


ought. not to ifſue. 7 0 
Lord Hardwickes As to the penalty there is nothing 
in it; for whenever an act of parliament directs ſome- 
thing to be done, the court will -enforce the doing of 
it by mandamus; ſo on the act of parliament to oblige 
mayors of corporations to attend at the aſſemblies, we 
3 grant 4 mandamus notwithſtanding the pe- 
nalt7. e l 
Te court ſaid; that as this was a queſtion of great 
conſequence, they would not determine it on motion, 
and therefore granted the mandamus, that it might 
come before them on the return. Vid Caſes Temp. 
Tord Hardwicke. p. 261. Ur e nee, 


r 


* O_o ” RES. 


— 


— 


* 


Trinity, 9 Cen a. The King v. The Corporation of Oxfard.' 


On application being made for a maydamns to the 


members of this corporation to proceed to the election 
of a Mayor purſuant to „at. 11 Geo. r. 4. It was ob- 
jected, that the ſtatute extended to the defect of 


election within the year} whereas here has been no 
Mayor ſince the year 1730, that is to fay, no legal 
Mayor, for others have been actually choſen, but ille- 
gally, and have all ſince that year been ſucceſſively one 


_ ed on vrits of quo warrantd. 


Lord Hardibfele. This is a remedial law, and there- 
fore the court ſhould make it as effectual as the words, 
or any conſtruction of them, can warrant; and the 


court Has always made a liberal conſtruction of it in 
| theſe caſes; ſo in the caſe of the borough of Tin tagel, 2 
Strange p. 1003. As to the objection that this 18 not 
within a year, whatever might be the intention of the 


it up to à year; and as there are not, I think, a man- 
domus ought to iſſue in this caſe; and I rely on the pro- 


viſion intended by the ſtatute," which was, to prevent 


the diſſolution of corporations, and te L for 
the election of head-officers ;' though thefe 


6 "ſeveral elec- 
tions have been adjudged void; but there are no words 
to diſſolve the corporation, but on the contrary the 
ſtatute ſays, if the election is held void, the corporation 
ſhall have power to elect, and ſhall not be diſſolved; 


ſo that here is a corporation in being, and capable of 
acting, and an expreſs clauſe in the ſtatute to enable the 


court to grant a mandamus; and no negative words to 
reſtrain it. The caſe of the borough of Macclesfield is in 
point. So the court unanimouſly agreed to grant a man- 
damis in. this wle wi i in Db rnb 
Afterwards on the ſame day, the council who had op- 
| poſed this mandamus moved for the like mandamus, that 
they too might have the carrying down à mandamas;! 
and urged that zo. writs were ſo granted in the caſe of 
the borough of EUν,tti. 18 9 


* 


t 

i Prot be 1060 wir Ov 

. "$$ > & F3#5 14 „ . 1 ITS 4 rs „ 4 | 2 . n '1 C47 
we a+ in Gs p 5 2 e M 4 t. of Shr 4 
nit, 9 Geo, 21 * e Mayor, c. of. 2 
; See this caſe 'fully ſtated in page 299 of this work, 


* * £ 3.32% 
ren 
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Humphreys and Slater were candidates for the offiſt‚e OD. 9 ps r 
A mandamus was directed to the defendants to make a 


of common councilman in the ward- of Baffhaw in 
London, and Humphreys. had the majority on the poll; 
whereon Slater demanded a ſcrutiny, but did not de- 


— 


1 


| townſhips, Further Spotland and Neare, Ont and 
chat overſeers are appointed for the townſhip of . 


© + 3 
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Per curiam. Be it ſo. Vide Cafes Temp. Lord' Hardws 


rate for the poor, who. returned that there are ue 


«oa a woo TT. L 


2 


* 


ther $potland; and that the inhabitants thereof have 


1 : " 
8 . 0 
* | 
wy 
* PY 
#A. % - * 8 * 


made aà rate, and provided for their poor; and on this 


return, in behalf of the townſhip of Nearer Spotland, an 
information was moved for. againſt: the defendants as 
for a. falſe. return; for the queſtion. is between theſe 
places, whether, they ſhall join in the maintenance of 
the poor, as one pariſh 65 townſhip, ot not; there be- 
ing many in Nearer 


Hpatland, and very few, in the 


other; and therefore Nearer Spolland alledged that they 


one and the ſame townſhip, which | 
now on ſhewing cauſe was denied by Further Spotland, 
and they offered to tty the matter. 
Lord Hardwicke, If this had been a, mandamut on 
flat. 9 Ann, c. z0, the return might have traverſed; 
or had it been a mandamus concerning ſome. private 
fight, the party might have had an action for a falſe re- 
turn; and ſo a peremptory mandamus, if the return had 
been wrong; but here there cannot be an action for a 
falſe return, becauſe no one is particularly intereſted, 
ſo there is no remedy but an information, and there be- 
ing a direct contrariety in the affidavits, it is the courſe 
of the court to grant an information to try the fat. 
Pur curiam. Let the information iſſue. Vidò Caſes | 


are not diſtinct, but 


Temp. Lord Hardi. p. 184. | 
Fd. e t I W wie A ei 
Michaelmas, 11 Ges. 2. Clarke v. The Biſhop of Saliſ-" 

0119 14 06 EONS ee 61 25 N AR SR 6 Re 
A mandamus was granted to admit the plaintiff to a 
canonry or prebend of Saliſbury, and to inſtitute, in- 

duct, and inveſt him therein; which was ſtrongly op- 

poſed on ſhewing cauſe, as turning the common lat re- 


1 


| 
: 
: 
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1 * 
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medy by a gzare impelit into another channel. 
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were neeeſſary conſtituent parts. of the, corporation, 
d equally within the reaſon of the | ſtatute. Vide 


= 


Trinity, 16 Geo. 2. TheCaſe of the Lecturer of St. Ann'; 
Tue court or conſideration refuſed to grant a manda- 
mus to the Biſhop of London to grant his licence to a lec- 
'turer, who appeared to have nofixed ſalary, but wholly 
depended on voluntary contributions; and where 
there was no cuſtom; and the rector had refuſed his 


leave to preach in the church to the perſon now ap- 
pfyi N g * 127 F p- 


Eater, 17 Geo. 2. The Caſe of the Rector of Wigan. 
The rector claimed as lord of the manor to hold a N | 


attend bs 


* 


| 


o this it was excepted, that the return-had-confin- 


But the court ſaid, that though formerly -mundamus's | ed it to a particular time, and was in the nature of a 
But the | 


were not ſo frequent, eſpecially where the party had 
another remedy ; yet they being found to be more ex- 
peditious and Jeſs expenſive, had been more allowed 
of late. And as to there being another remedy; it 


— DAS * 


might be ſaid with equal propriety: in caſes where an 
aſſixe, or an action on the caſe, would try the right; and 


| certain to every intent. Salk. 432. and Hubbard's re- 
| fuſal could he no reaſon, for be might, change dis mind, 


and che pariſh had an intereſt in m4 


yet that was never thought a ground to deny a mand inſignificant; but as to the firſt exceprion, they held it 
mus; fo the writ was ordered, but never iſſued, the 00d, as it purſued the ſug eſtion of the Writs and 
parties agreeing to refer the diſpute. Vide Stra. vol. 2. therefore allowed the return. Vide Stra. vol, 2. page 

2 _— ; : b p = 1 WIS r l 235 n 255 SS 5 \ +, | BY * ne „ 
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% mr YJ on „ LES The 7 W «0 34 esl 2044 : 
ms Trinity, 13 Geo. 2. The King v. Wholeys © 
1 dias ian ot. 11 0003993104190 Ta37 &: DLC 

A mandamus was granted, directed to the defendatit 
as Maſter of Peter- bose College in the Univerſity of 


af 
TELE 


Cambridge, to admit Thomas Rogers to a' fellowſhip of 


that gollege, on an affidayit-of his election. A motion 


was made to ſuperſede this writ, on affidavits of there 
being a viſitor, vig. the Biſhop of EH. But the court 
put the maſter to make a return, and refuſed to deter- 
mine the poiat on affidavits; where the other party had 
no opportunity to right himſelf by an action. Hide Stra. 
vol. 2. P. 1139, 0? Znignolzd egit 19019 DAS ane 


— r ” 
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Trinity, 14 Geo. 2. The Caſe of the Corporation of | Hilary, 30 Geo. 2. Orten v. The Mayor of Purlam. 


Aberyſtwith. - 


In this caſe, the court held, that though, it was dif- 


Cloſed that there was in fa& an election, yet if, on exa- 
mining it, there Was good reaſon to think it void, they 


new election, and, not wait, the event of any contto · 
very Abou dane former. Vid. Na. vol. 2, p. 157 


6 Wh b. 
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Hilary, 16 Geo. 2. The Caſe Hb Corporation , Stur 
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A mandamus was moved for on flats 1 1. Geo. I. cap. 4. 


— 


ſe. 2, for the ration-:to.cle&!:ibailiffs,:coroncrs 
cba 23 yk 44 anual 3 on ſ vggcſtion 
that there had. not been any good officers ſince; the year 
1736, and ſeveral of thoſe that have been in fact chöſen 
have had judgment of.» ver, againlt: heme. Apd on | 
confiderin the caſes of the corporations of Tintagel 


8 14 
N +4 
= 


would award 2 mandamus on the ſtatute; to proceed to a 


d Abery/fwith, the court granted s mandamute here 


and Abery/f 
being no re 
of os, preſent poſſeſſors, and i the ſtatute being made 


ent the confuſion in corporations that muſt 


h 


only for the head. officer,, but allo lor the others who 
* 27 my . | -4 | 0 aus 


* * 


U1tD, the Ad 
aſonableexpeRation of juſtifying the rignt 


enſues And e by ſaid, it ſhould go not 
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an appeal. Vide Strange, ol, v. p. 12399. 
l 1641 $91 78011 1 
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See this caſe fully ſtated in page zoo of this work, 
under the head Corporations 1 


">. *:4 p 
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| Eaſter, 31 Gu 3. The King v. The Biſbop of Durham. 
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1 be this FR fully ſtated in page 389 of this work. 
ubder the head Eecle/iaftical Matters, SM. 
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See this caſe fully ſtated tin” page 200 of this work, 
under the bead Bun 11117 NG 
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17 77 Geo, 2. The King, v. The Corporation ef 
en or, The King v. Curgbey, Eſq; and albert. 
On a vacancy ina corporation, if a proper applica. 
3 | AY 297% proper applica- 
tionfor:a'mandamus to go to election, be made and grants 
ed, it is not of, courſe, that any other like'motions may 
be made (by other purtier, for the ſame thing: but * | 
there be a:reaſonable cauſe to - ſuſpef?, ** that the party 
who firſt moved for it, does not really nean to carry 

a oof + 77 N © 75 : 9 8 64 it 


rs Ah A 3 a 
eee Ia. 
7 dl . 3, 4 

1 2 


* ND 


— 95 


to corporations, and could not" be prevented under 


opinions, aud concurred with the Chief Ju 
Vol. 2. P. 783. e ihe" 
q | ww” 2 4 8 8 1.8 81 AUST MT ee EAR 
Trinity, 32 2 33. The King V. The Mayor and J urats, 


„ cauſe why they refuſe to admit him. 


64 * 
F 338 8 * n . i. 1 


fore the court by d/Fdavit ; and then a rule 


made to ſhew cauſe,” which method Was taken in 


the preſent, caſe, wnere the other party bad made'a 
prior application: for on affidavits of particular cir- 


occaſion not only double 5 . and double trouble, but 


auble eletions: which would 


ſuch double writs. . 


The. very words of Hat. 11 Ges 4. ſhew that it 
would be determining the right before-hand} if we 


ſhould order to whom the writ ſhall be directed. 


As to the ſuſpicion here offered, the affidavits are 
extremely looſe, and built on mere imagination, thefe- 
fore there is no ſufficient ground for granting % writs 


in this caſe, . 1 
' Deniſon, Foſter, and Wilmot, Juſtices, 


Per curiam. Let the rule be diſcharged, 


wc: 8 0 


' 2 — 


46S | ; of Rye. 37 6 8 
1 210 3 1180 * ien : FS. 1 1 5100 1409 
Oh a rule to ſhew cauſe Why an attachment ſhould 
not eee the Ma ar and 
ing a mandamus directed to them; commanding. them 


* to admit and ſwear Edwin Mardroper into the office 


4 of one of the Jurats of that corporation;, or to he 


The right claimed by the Mayor was, to fill up 


* 


ave their 


| Britain, deſiring «dition! in 


| | the comrt' as follows?” 


„ granted of courſe, without ſome Special and particular nent. Tiikrefore this fetüfh muſt be quaſked, 


urats, for not return 


„ the vacancy of Zurats,' happening during his 
5 | SS ho ; s + ww . 3 8 2 
year, generally.“ but the Furats deny that the | 


Mayor has ſuch à right, generally; though they 
admit that he has it on the Angle day of his elec- 


tion; but not afterwards. 


On ſbewing cauſe to this rule, the matter ended in 


n * 


a rule by conſent, to try the right in avfeigned iffue, 


Edwin Wardroper was duly 


at the ſittings, after. this term, for Middle 3" on the 
queſtion, Whether 
elected, or not;;” and further, that the books 


ſhould. be inſpected, and copies taken, &c and the 
books themſelves. produced at the trial, on proper no- 


tice, &c. and that the party who ſhall prevail, may be 
at liberty to enter up this judgment as of this term. 


Vide Bur. vol. 2. p. 798. n 
No 4 3x3 - $1113 558 
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Eafter, 33 Geo. 2. The King v. Mai, Deputy ober- 


nor of the Turkey Company. TT 
x 24 2 . 0 9 Co ISS 


This caſe (purſuant to what had been before ſettled) 


game on in the croium paper, on the retutn ts à mande- 


mus, which had iſſued ice” ede laſt motion: WHR 


mandamus and return were as follows: ö 


Tue writ was directed to Jahn Marſb, Deputy Gd- 


vernor of the company, of merchants trading into the 
Leuant ſeas, commonly called 2 Company. 
INN urn was in ſubſtance as follows: 


d I do further humbly gertify and reti“ to our 


ſaid preſent wars ſerene 1 ord the King, that 
the ſaid Jaa Rogers, in the ſaid, writ named, hath nat 
taken, vil rd reſuldd to ak the i dark rei 
by n e the Governor or De- 
puty Governar, of dhe laid campang; or before: tus 
0 Lge ijeſty's jotlices.of ths, peace's andiitberefore Þ 


85 2 


| 105 Rogers into the ſaid company of merchants dra 


ing into the Lewant ſeas, commonly. called the Turie 
Company, as by the ſaid wr Lam commanded! ol 7 
4 22 * .JoHn MARH, Deputy Governor. 
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Tue queſtibii before the cpurt ob this'Elfe Wit 
Whether 4 guit#2#, who bas in due manner made aj 
fubſeribed bis „mn WPI aud detlat ation th the 
effect of the oath; can he admitted to the freedom of this 


N company: without actually taking the oth appbinted: 
71% 46 Geo: 2. ca 


| ap. 1 every ſubject of Get 
that compan 


admitted into it, on paying ot tendering 20 
After hearing the atgüments of the council on boch 
ſides, Lord Marsfiels, now delivered the” opinton”” sf 
This man's claim ix Mere o e ch be en. 
ted intò a company of merehinrs trading to à particy- 


lat part of tue world; And rely, there can de ho pf 


tenee 10 call c= 2 plate o, Ne of. Profit in the * 

en ie n eme . 
Pe We Let the return to this writ be quafhed 
for the inſufficiency rfiereof; and let a peremptory manda- 
muß iſſues © Vide Buy. vil. 2 p. 000 


* 


ar r n 95 ; a 3700007” ene a be 
Tini, 33 & 34 Ce. 2. Crawford v. Prweth, 


1 


This was a caſe reſerved at nif prius before Lou | 
4 Falſe 


Maifeld at Cuiluball on this trial of an action for 


return to a mandamus. 


V, to be 


Tae mandamus was directed to G. P. commanding 


him to deliver to G. C. the common ſeal, books,” pa- 
pers: and records of the corporation of Hartvich; which 
the ſaid C. claimed to belong to his cuſtody, às having 
been duly: elected town=clerk of that corporation; to 
this writ - of mandumut, (to deliver the nia, Kc.) 
the defendant G. P. returned that the faid G. C. 
was not duly elbeted toweclerk:“ on which return, 
—— to be a falſe one, the foregoing action Was 

ught: N Fey bf by rc e © 450 LITERA 


On this caſe being argued before the court, the . 


ter contended for Was, that it was incumbent on the 


plaigtiff to ſhew that he was duly" eletted, which he 


couid not be, unleſs he had taken the facrament with. 
in the year, according to at. 2 Car. 2. and 13 Car. 2. 
After hearing the arguments of the councif on both 
ſides, the court gave judgment for the plaintiff: 


Lord Mansfield. Since fat. 5 Geo, 1. cap. 6. the elec- 
tion of a perſon whd-has not-tiken the: ſacrament 


within a year next preceding it, is nat void, but only 


# the time 


voidablꝛ incaſe of a remmual;or ation withi 
limited; and conſequentiy, às here was no ſueh remò- 
val or proſecution within that limited time, the plain- 
tiff 's election ſtood: confitmed, ätid became able. It 
is not like the caſe af Tuftm v. Netinſon in L0 
Raymondis Reports, becauſe that aroſe en tlie 3 
bringing a manduamus to ſwear Wim into Bis fte, bein 
then ant , poſſeſſian; wheread this plaintiff is un p 
ion of the office, and only brings his mandamur for ch 
in Boie: and other things belonging to ic 
er curiam. Let judgment go for the plaintiff. Yide 
Bux. nal, 3. p. WIH, IS). AY 2 1D $1 ORG 
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\ -On'ſhewing' cauſe sgsfäſt à wen whith, had 
been prayed to be dfrected de ont Sue Bloor, a par 
riſmoner of Marel ig e and an pie 
tant of:ithe-Ehapetry Withi chat Fin, (W ad turn - 
ed Mr. William Langley, the curate of that chapel, out 
ollitz aſtex he had been aleοε weeks in poflelHOH, and 
locked it up) commandiag him to re/tore the ſaid Wil- 


liam Langley, clerk, to the place 20 ofice of cu atg of 


ur 
} zan o 


F. * mw fs ® * «a 
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the faid- Chapel. % 108 59) 
„ Atter hearings tler; argues 
fades, the court prepOIdd tö the par 
its in a; feigne di ich was 
of Bloder ; who imflſtes bm takifig 
coute;'** whetner th Ale Sght n 
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** Mandamus. Tn: 
homination. was not in the vicar, but in the inhabi- ö 


tants. ; ; 1 

Anſwer. We cannot try the merits on affidavit. He 
claims à right,” though it is litigated: and that is ſuffi- 
cient for the preſent purpoſe. 


Third objeftion. That, even ſuppoſing him to have a 
title, and to have been in poſſeſſion, and turned out of 


it; yet he ought not to be aſſiſted by way of manda- 
mus, but be left to his ordinary legal remedy, by gc- 
ment or an action of treſpaſs.” | ; 

Anſwer. A mandamus io reftore is the true ſpecific re- 
medy, where a perſon is wrongfully diſpoſſeſſed of any 
office or function which draws after it temporal rights; 
in all cafes where the eſtabliſhed courſe of law has not 
provided a ſpecific remedy by another form of proceed- 
ing: which is the caſe with regard to rectories and 
vicarages. 


Here are lands annexed to this chapel, which belong 
to the chaplain in reſpe& to his function. If the 


Biſhop had refuſed, without cauſe, to licence him, he 
might have had a mandamus to compel the Ordinary to 
grant him a licence. He is now turned out of the 
chapel, and every thing belonging thereto, by force. 
Such chapels were not objects of attention in the days 


when the regiſter was formed: and therefore there is 


no particular remedy provided for this caſes a 
It is ſaid, he may bring an ejedZment, or an action 


& if treſpaſs,” I am not ſure that he could. It does not 


appear that the legal property is in him; on the con- 
trary, it is certain, that it is not. It might originally 
be in feoffees. Thoſe feoffees may not have been regu- 
larly continued. It may be impoſſible to find the heir 


—Y * 


of the ſurvivor. If they have been continued, the pre- 


ſent feoffees may refuſe to let Mr. Langley make uſe of 


their names. Neither of theſe actions, if he could bring 


them, would be a ſufficient remedy. In the one, he 


might recover damages, in the other, he might recover 


the land: but by neither would he be reſtored to his 


pulpit, and quieted in the eXerciſe of his function and 


office. We may well take notice too, that the inha- 


bitants refuſe to try the merits, in an iſſue. If a 


mandamus iſſues, we ſhall fee what return they make to 
it. And this is what ought to be done in the preſent | 


caſe . ; 


Deniſon, Juſtice, concurred in opinion with the 
£74 * 0 ; TEN N 5 Ry : 


Chief Juſticſe. 


On which the rule was made abſolute” for granting 
a mandamus, but no return was made thereto : the 
parties agreeing to try the merits in a feigned iſſue; 
which was accordingly done. Vid Bur. vol. 2. p. 1043. 


Trinity, 1 Geo. 3. The King v. Walter Erle, Gent. 


On ſhewing cauſe againſt granting a mandamus to 


the defendant, treaſurer of the county of Dorſet, re- 


quiring him as treaſurer of the ſaid county, to reimburſe 


and pay to R. B. and E. A. late conſtables of the 
borough of Shafton, otherwiſe Shafte/bury, in the coun- 
ty of Dorſet, the ſeveral ſums of money (mentioned in 
the paper-writing annexed to the afidavit of the ſaid 
R. B. and another) expended by them in conveying 
and maintaining ſeveral rogues, vagabonds, and other 
idle and diſorderly perſons, according to an order 


made at the gee quarter ſeſhons of the peace, hol- | 


den at Shafteſbury, on the ioth day of Fuly 1744, in pur- 
ſuance of an act of 
Geo. 2. intituled, An act to amend and make more 
© effeual the laws relating to rogues, vagabonds, 


< and other idle and diſorderly perſons, and to houſes 


<< of correction.“ | | 

The council againſt granting the mandamus inſiſted, 
that the /e/fons have a juriſdiction to examine into the 
accounts of the conſtables ;_ whereas theſe are only al- 


lows by a /ingle juſtice, which was denied on the other 
SE; , , | > + | 4 a 
Lord Mansfield. They are N the act to ap- 


ply to the quarter 5, and the ſurplus only is to be 


paid over: which ſhews, that the /effons have a juriſ- 


diftion to make deductions. There is waſte enough 


on theſe occaſions, already; therefore diſcharge the 


1 


rule. Vide Bur. vol. 2. p. 1197. 
A 54 46; TOW © 
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arliament, made in the 17th year of 


: 


ö 


l 


one C. 
and other truſtees, ſettling a then new built meeting- 


A 9 \. * 


641 


On a motion for a mandamus to be directed to the 
Wa truſtees, under a deed of releaſe, made by 
to FJ. E. a diſſenting miniſter at Plymouth, 


houſe, garden, c. on the ſaid truſtees in truſ (among 
other things) “ to ſuffer the meeting-honſe to be for the 
public worſhip of God by ſuch congregation of pro- 
6% teſtant diſſenters, commonly called pre/oyterians, as 
„ ſhould fit under and attend the miniſtry of the ſaid 
*© Mr. F. E. pr ſuch other preſbyterian miniſteror mini- 
* ſters as ſhould in his or their room ſucceſſively, in all 
times then coming, be, by the members in fellowſhip 
of the ſaid, or 1 28 like congregation or congte- 
** gations, regularly and fairly choſen and appointed to 
„de the miniſter, preacher, or paſtor, to preach in 
c the ſaid meeting,” requiring them to admit C. M. 
to the uſe of the pulpit thereof, as paſtor, miniſter, or 
preacher there, he the ſaid C. M. being duly elected 
thereto. Tg | 
The council for the motion produced an affidavit of 
the facts, and of Mr. J4;'s ele Bie ; and of a demand 
and refuſal of the uſe of the meeting-houſe: and cited 
the caſe of the King v. Blooer, which was for a man- 
damus to reſtore Wilkam Langley to the office of curate 
of a chape] ; and that rule was made abſolute on this 
principle,“ that where there is a temporal right, this 
* court will aſſiſt by nandamus, 3 
Lord Mansfield took this opportunity of declaring, 
that the court had thought of that caſe of the curate 
of the chapel of Callon, ſince the determination of: it, 
as well as before: and they were thoroughly ſatisfied 
with the grounds and principles on which that mandu- 


mus was granted, | 


After hearing the arguments of council on this mo- 

tion, Lord Mansfield delivetes the opinion of the court 

as follows: „135 nag LS e 
Every reaſon concurs here, for gtanting a mandamus. 


We have conſidered the matter fully: and we are all 


clearly for granting it. Here is a fundion, with emo- 
luments $. and no ſpecific legal remedy. The right de- 
pends on election; which intereſts all the voters. The 
queſtion is of a nature to inflame men's paſſions. The 
refuſal to try the election in a feigned iſſue, or pro- 
ceed to a new election, proves a 4 

of violence. Should the court deny this remedy, the 
congregation may be tempted: to reſiſt violence by 
force; a diſpute, who ſhall preach chriſtian chari- 
'« ty,” may raife implacable feuds and animoſities; 
in breach of the public peace, to the reproach of go- 
vernment, and the ſcandal of religion, To deny this 
writ, would be putting proteſtant diſſenters and their 
religious worſhip out of the protection of the Jaw. 
This caſe is entitled to that protection; and cannot 


have it in any other mode, than by our granting this 


writ. 
\ The defendants have refuſed either to go to a new 
election, or to try the matter in a feigned iſſue, We 
wete all opinion, when a trial was propoſed to them, 
that a mandamus ought to iſſue, in caſe oſ refuſal. 
Their anſwer ought to be put into the rule, as prefa- 
tory to it; and I do this, with a view that their refu- 
ſal may be authentically given in evidence to the jury 
on a trial. | 11 94 | eee 
Deniſon, Fofler, and Wilmot, Juſtices; concurred 
with the Chief Juſtice in opinion, | 
Per curiam. Let a writ of mandamus iſſue. Vide Bur. 
Vol. 3. P. 1265. 75 C 


Eaſter, 3 Geo. 3. The Ton v. The Corporation of 2 
; ; | %,. | 


On a motion for a mandamus to the corporation, to 
go to the election of a Mayor; there being a judgment 
of ouſter againſt Mr. B. the late Mayor. | 

After hearing the arguments of the council on both 
ſides on this motion, the court denied the ſame. 

The four day rule being expired, the adverſe parties 
had a trial of ſkill, *© which of them ſhould get the 
* ou of the other in moving for a mandamus.' 

ut after hearing the arguments of council, the 
court were clear, that the proſecutor was entitled to 
the priority of this motion for a mandamus, and * 
it to him accordingly. Vide Bur. vol. 3. p. 1386. 
0 Trinity, 


etermined purpoſe 
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. ; On a mandamus bor et 1 
of the conſiſtorial and epiſcopal court of the E 

M inche dein 1 to admit and ſiueur in H. &. 
and T. G. church wardens of St. Olave's, Southwark, 


they being duly elected, Se 


Trinity, 3 Geo 3. The King v. Dr. Harris, 


A like mandamus was alſo directed to him, to ſwear 


and admit D. G. P. C. J. A. and V. S. into the 
ſame office. 


To the fir/t writ the Doctor returned, that there 
ele irs Kalles depending before him, "which had 


| afterwards been conſolidated into one; in which, it 


was diſputed, * Who were elected churchwardens ;” 
the j 554mg on the promotion of G. C. A. and S. aſſert- 
ing themſelves to have been duly elected, and praying 
to be ſworn ;-the latter, on the promotion of &. and G. 
and two others, againſt G. C. A. and S. and the par- 
ties on each fide reciprocally denied the others to be 


duly elected. By reaſon whereof, and of the law and 


practice of the ep;/copal court, he could not ſwear or 
admit the ſaid H. G. and J. G. into their office till it 
had been judicially determined before him, that the 
ſaid H. G. and T. G. were duly elected. | 
To the other writ of mandamus at the inſtance of 
D. G. P. C. J. A. and W. S. was the ſame return 
only it was added at the end, (after the words, ©* were 
& quly elected into ſuch office,”) ** by a majority of 
Legal votes. ; 
ate, Both theſe cauſes ſtood together, in the crown- 
aper, for argument; and the like rule was made in 
both: but it was the former only that was actually ar- 
gued ; and the fate of his, of courſe, determined the 


other . 


ſides, the court diſallowed the return, and ordered a 
peremptory mandamus to iſſue, > 

Lord Mansfield and Wilmot, Juſtice, obſerved, that 
the Doctor ought to obey both writs. It being with- 
out prejudice to the right of either claimant. 1 

ord Mansfield. All the caſes, cited on both ſides, 
rove this return to be wrong. It would be fo, even if 
be could try it; (which he cannot do:) he cannot try 
the legality of the Voter. > 

Wilmot, Juſtice, concurred with the Chief Juſtice 
in opinion. a ; 

Per curiame Let the return be diſallowed; and a 
peremptory mandamus iſſue. 

Note, The court propoſed, and the parties conſent- 
ed, to try the right in a feizned iſſue; and the execu- 
tion of the N mandamus to be ſuſpended till af- 
ter the trial ; and then the peremptory mandamus to go 
«to ſwear in the v:ors at the trial,” unleſs the judge 
who tries it, ſhall declare himſelf diſſatisfied with the 
verdict, Vide Bur. vol. 3. p. 1420. | 


Hilary, 4 Geo. 3. The King v. Bankes, Eſq; and others. 


On ſhewing cauſe. againſt a rule made on Jobn 
Bankes, Eſq; Lord of the leet for the borough, manor or 
lordſhip of Corye-Caſtie in the iſle of Purbeck, in the 
county of Dor/et, and ſundry other officers of the ſaid 
leet, to ſhew cauſe why a writ or writs of mandamus 
ſhould not iſſue againſt them to proceed to the election 
of a Mayor of the ſaid borough of Corfe-Caftle, for 
this preſent year, and do all other neceſſary acts for 
that purpoſe as the law directs. 

eir council did not go on the merits z but only 
objected to the want of notice to the Mayor de facto; 
who ought (he ſaid) to have been made @ party to this 
rule, being in poſſeſſion of the office already; and ought 
in common juſtice, therefore to be heard in defence of 
his right, before the, iſſuing of a mandamus to proceed 
to the election of another in his ſtead. 


"The court allowed this Fane, and ordered, that | 
er 


the rule ſhould be amended by inſerting the name of 
Mr. P. the. Mayor de facto, and that he ſhould be 
ſerved with it. | 05 | 

| Afterwards on ſhewing cauſe againſt making the 
rule abſolute, the defendants council inſiſted, 


ift, That this election af the Mayor de fas was 


not apparently and clearly ſuch a one as was mere 
cohuurable only and void, ee e ly 


\ 


Dr. Harris, commiſſary 


After hearing the arguments of the council on both 


655 e ; Mandamus. . . 


'2dly,» That if it was, yet the proſecutors would not 
be entitled to this ſpecial mandamus, but only to a 
eneral one. | n 

Lord Mansfield, propoſed, that the council for the 


defendants ſhould file their affidavits; that the proſecu- 


tor's council might be able to judge, whether, on the 
affdavits on both fides compared together, it was a 
oubtful election, and fit to be tried on an informa. 
tion in nature of a quo warrants; or whether it was a 
mere colourable election, and clearly void. For if the 
former ſhould prove to be the caſe, the court ought 
not to grant a mandamus: in the latter caſe, they . 
ought : but ſtill, he ſaid, this ſpecial mandamus, which 
confined it to the very individuals, who were ſummoned 
on the 24th of Ofober, was certainly wrong z ſo that 
_ rule cannot be made abſolute in its preſent 
orm. h ee e 
W 4 defendants council conſented to file his . 
115. | | | 
Four days afterwards the proſecutor's council ha- 
ving read over the affidavits filed on the part of the 
defendants, was content to give up his rule, in cafe 
the defendants would not inſiſt on coſts, Bro 
Mr. Bankes not being willing to quit his claim to 
_ on the rule being diſcharged, that point was liti- 
gated. | | | CET ITS | 
The court having heard the council on both ſides, 
thought it reaſonable, on the circumſtances diſcloſed 
to them, to diſcharge the rule without coſts. Vid. 
Bur. vol. 3. p. 1452. f 


Trinity, 4 Geo. 3. The King v. The Juſtices of Peace 

| for Wilts F 2 

See this caſe fully ſtated in page 517 of this work, 
under the head Highways, Oc. ö * Row. 

Hilary, 5 Geo. 3. The King ve Holmes, Mayor of 

f N Ian. ; 3 : 15 a | 3 

On a motion to take off of the file the return to a 


mandamus, directed to the defendant Holmes, command 
ing him to reſtore E. L. to the office of an in-burgeſs 


of Wigan; on affidavit, ** that Holmes was dead at the 


time of the return being filed:“ the import of it 
was, that Holmes was dead before the motion was 
made for filing the return.” . 22 

Lord Mansfield, and Hilmot, Juſtice, obſerved, that 
it turned on, whether the court would have admit- 
« ted the return to have been filed, the fact had been 
e diſcloſed to them ?” 

Note. The mandamus iſſued in 1759, and Holmes died 
about three years ago. 1 

The difficulty was, again/t whom to grant the rule; 


both Holmes and L. being dead. 6 


This motion ended in a conſent, that the matter 
ſhould ſtand over till the f day of the preſent term; 
the proſecutor's council undertaking to ſhew cauſe 
then, and file his affidavit in anſwer to the preſent affi- 
davit a week before the term. Eo ; 

On the firſt day of the term the proſecutor's council 
ſhewed the following cauſe why the writ of mandamus 
and the return thereof ſhould not be taken off the file, 
viz, That the return was duly made in 1759, and then 
actually ſigned by the Mayor, at a common-hall, and 
in 7aly 1760, delivered over to Mr. H. Lee, the agent 


for the proſecutors of the writ: and the perſons com- 


manded by the writ to be reftored always afterwards, 


. acted as inn-burgeſles, in conſequence of ſuch reſtoration. - 
Helmes died in 1762. And 5 


; : romley, the preſent agent 
for this motion, Inet all. this; but bas ſuppreſſed it. 
We did not indeed then think it neceflary to file it : but 
we had a right to file it, even after Holmes's death; and 
it was no zrregularity to do ſo. 7 
After hearing the arguments of the council for and 
againſt this motion, and the court taking time to con- 
ſider the point, the opinion of the court being moved for, 
they delivered the ſame as follows: foe 2 
Wilmat, Juſtice. I think this return ought to ftand + 
on the record. FEY 3 5 
"The mandamur was moved for as of courſe, and was 
directed“ to the Mayor” alone. I think it ought to 
have been directed to thoſe who had power to return 
| N 


* 


it. If ſo, the writ and return ſeem to be a nullity. But 
I do not go on that. i N + 
The writs were delivered to the Mayor in 1759 3 be 
called a common-hall ; the common-hall reſtored the 
perſons named in the writs; the Mayor then ſigned a 
return, that he had reftored them;“ in Fuly 1760, 
he delivered this return to Zee, their agent; the Mayor 
died in 1762 3 in Trinity 1764, the writs were filed. 
The queſtion is, whether they ought to have been 


« filed after the Mayor's death, under theſe particular 


« circumſtances ?” ? , 15 : 
If the return ought not to have been received, it 
ought to be taken off the file, | 
To general, every return is ambulatory, and in the 


breaſt of the perſon to whom the writ is ditected, till 


it is filed. Signing is not neceſſary, nor material. 

Though this mandamusis directed to the Mayor only, 
yer he himſelf underſtood the-return, to be made with 
the conſent of the corporation, or common- hall. 

This return, if it ſhould ſtand, may be urged as a 
concluſive evidence, not only that it was made by him,” 
but alſo“ that it was made with the conſent of the 
„ corporation. 

As long therefore as this return ſtands, the queſtion, 
« whether the reſtoration was or was not with the con- 
« ſent of the corporation, is bound down, and can ne- 
ver be entered into: for no evidence can now be re- 
ceived to controvert this fact of the corporation's 
conſent. And as it may be applied to this purpoſe, 1 
therefore think the return ought to be taken off the 

The council for the motion continued to inſiſt on 
the return being taten off the file; and offered to admit 
the fact, © that the Mayor himſelf did make ſuch a re- 
6 ture 5 AC a 

Lord Mansfield, and Wilmot, Juſtice, If a returning 
officer was 'to die immediately after ſigning a return, 
and before the filing it, the court might direct an iſſue 
to try the validity of it. 5 

Wilmot, Juſtice. I conſider this return, now, as 
ſtanding on the admiſſion of the proſecutors of the 
writ, ** that no other uſe' ſhall be made of it than 
« barely that the Mayor did reſtore him in fact, with- 
out prejudice to the queſtion concerning the /zgaltty of 
this — or entering into the queſtion about 
the corporation's concurring with him or not. 

Lord Mansfield; Let this be taken down, as by the 
conſent of council on both ſides, in all the cauſes. 
Vide Bur. vol. 3. p. 16414. 5 
Eaſter, 5 Gea, 3. The King v. The Vice-Chancellor, &c. 
65% ok of Cambridge. yin 2 


On a mandamus being moved for on behalf of Lord 
Hardwicke, directed to the Vice-Chancellor and others of 
the Univerſity of Cambridge, to complete the election of 
the ſaid Earl into the office of High-Steward of that 
Univerſity, a rule to ſhew cauſe was granted. 

After hearing the arguments of the council on both 
ſides for and againſt the rule, the ſame was granted by 
the court. 5 1 

Lord Mansfield. As to the remedy, there is no other 
than what is now applied for. And this is the very 
reaſon of the court's iſſuing the prerogative writ of 
mandamus, becauſe there is no other ſpecific remedy- 


_- 


It is admitted, that a mandamus. would lie, if it can 


be conſidered as the caſe of a ſteward of a court-leet. 
But it is ſaid, ** that the franchiſe of the court · leet 
is in the town , Cambridge, and not in the Univer/ity 
But the Univerſity have enjoyed it long; and they. 
are now in poſſeſſion of it: and they have elected Lord 
Hardwicke' under this claim of many ages ſtanding, 
And the towwn do not appear, to us, to diſpute it. 
But if it was not fo, I ſhould till think that, as here 
Is no other ſpecific hw the court ought to grant the 
writ. And fo they will do in ecclefaftical caſes, where 
it appears that there is no other ſpeciſic remedy... 
The laſt queſtion is, how the mandamus ought to be 
dir effed P's ̃ ͤ 1 | 65. 
The council for the motion has gone fully into the 
Argument, „ that the rule for a mandamus ought to be 
4 founded on the merits 45 the election, and not on the 
declaration of the proctors.“. PRINT: 


Baron. It is the peculiar ſtile of the court. 


it appeared by the verdict that the manor is deſtroyed 
andi if there is no manor, there is no court; if no court, 

. no ſuit can be due to it. And for this it was urged, 
that the manor was deſtroyed, becauſe there {was but 


4 


JJ | - | 098 


It now appears that Lord Hardwicke was duly elect- 
ed; and the laſt part of the rule will procure him the 


+. 7 


proper remedy. Therefore the mandamus ought to go 


and commanding them to put the ſeal of the Univerſity 

to the inſtrument of his appointment; and the two for- 
mer parts of the rule ought to be diſcharged, | 

| mot, Yates, and Afton, Juſtices, gave their opinion 

at large, and concurred with the Chief Juſtice, ** that 

da mandamus ought to go; and that it ought to be di- 
rected to the keepers of the Univerſity-ſeal, com- 


** Hardwicke's appointment to the office of High- 
„Steward.“ „ | | 


Lord e N Let the rule be taken in the manner 
we have directed. Vide Bur. vol. 3. p. 1647. 


Sobo. 


See this caſe fully ſtated in page 406 of | this work, 


under the head Elefions. 


 Wanoz, 

Zafer, 5 V. && M. Auſtin v. Bennet. | 5 
In an gion of treſpaſs for taking a cow, the defendant 
pleaded that J. &. __ ſeiſed of 2 and died, and that 


he ſeiſed the cow as af heriot-ſervice, but did not ſhew 
that he ſeiſed her within the manor. Wes,» 


Der curiam. He may ſeiſe either for heriot, cuſtom, 


out of the manor. Vide Salk. vol. 1. p. 385. 
. Michaelmas, 6We® M. W, arrington Ve Maſely. Er ror N 


under the head Fairs, Markets, &c. 


' Michaelmas, 9 . 3. Winter v. Lovedbre, Lovedure, 


or Laveden ; or, Loveday v. Winter, 


See this caſe fully ſtated in page 434 of chith wat: - 
under the head E/tates. gy 434: Of. OY , 


Eafer, - Ann, Tomkin v. Cracker. g Error. 


In replevin for a braſs-pan taken by the defendant in 
a place called the Xitchin, at the pariſh of St. Agnes in 


C. B. on which a writ, of error was brought by the 


_ plaintiff, and the general errors were aſſigned. 


The plaintiff's council objected, iſt. That the te- 
nure found in the yerdi& varies in its nature from that 
which the conuſance mentions, and conſequently that 


the verdi& does not maintain the iſſue ; and therefore 


the judgment being given for the defendant is errone- 
ous, and ought to be reverſed, becauſe the ſuit to the 


court mentioned in the conuſance muſt be intended to 


be a ſuit to the Court Baron, tenure at common law; 
but the ſuit to the court found by the verdict is cuſto- 
mary tenure, becauſe it is a ſuit to the cffamary court. 
The court of the manor muſt be intended to be a Court 


2dly. It was argued. for the plaintiff in error, that 


admitting the court would intend. the ſervice in the 


conuſance, and that in the verdict to be the ſame, yet 


2 
—» 


one ſuitor, — the court cannot be held, but before 
tiuo ſuitors at leaſt. That it is found poſitively, that 


there has been but one free ſuitor for twenty year's laſt 


paſt; that the verdict being ſpecial, ſhall not be aided 


to the keepers of the ſeal for the time being, requiring 


** manding them to affix it to the diploma of Lord 


| Eaſter, 6 Geo. Jo The King v. The Rector of St. Ann's, 


or ſervice, any where; but cannot diſtrain for them 


See this caſe fully ſtated in page 483 of this work, 


Cornwall, judgment was given for the defendant in the 
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1 


by intendment; and therefore it ſhall not be intended, 
that any of the other freeholds are only ſuſpended, and 
that ſo the tenure remains, and the manor continues. 
Holt, Chief Juſtice. There muſt be 170 Tuitors at 
leaſt to continue the manor, for without two no court. 
can be held. Now, in this caſe, the jury have ex- 
preſsly found that this was a manor. The queſtion 
then will be, whether it appears to be deſtroyed : and 
in my opinion jt does not. For ſuppoſe there were #9 
ſuitors, and one of them makes a leaſe for life, the 
leſſee for life does not hold of the lord, but of the re- 
verſioner, and he holds of the lord; and then for that 
time there is but one free ſuitor. Ihe manor ſeemy to 
be ſuſpended for a time, but the ſuit-ſervice remains, 
notwithſtanding the ſuſpenſion. As where lands held 
by homage are granted to a corporation aggregate, the 
tenure remains, though the corporation cannot do ho- 
mage; and if the corporation grants it over, the Ho- 
mage will revive. Farther, the iſſue is, whether Hugh 


| Tonkins held by rent, ſuit of court, &c. which is not 


confined to any time, and the juty have found expreſsly 
a time when he held ſo, viz, before the twenty years laſt 
paſt ; and therefore this objection will not avail here, 
Accordingly the judgment was affirmed. Vide Raym. 


vol- 2, p. 860. 


Fahr, 33 Geo. 2. The King ve Vandewall, Ey. 


On a motion to quaſh an order of ſeſſions, which 
bad confirmed a rate made on Mr. Vandewall, Lord 
of the Manor of Aldenham; from which rate, he had 


appealed to them, a rule to ſhew cauſe was obtained. 


On ſhowing cauſe to this rule, the queſtion was, 
« Whether the Lord of a manor is aſſeſtable to the 
«< poor-rates, under Hat. 43 Eliz. cap. 2. for the guit- 
«© rents, heriots, and caſual profits of his manor. 

After hearing the arguments of the council on both 
fides on this rule, the court took time to conſider the 


8 On T neſday the 13th of May 1760, Lord Mansfield 
delivered the opinion of the court, viz..** That thele 
« guit-rents and caſual profits of the Manor are wot rate- 


able to the poor's tax; which he ſaid, was fo clear, 


that there was no need to enter into any reaſoning 
thereon. They were never rated before, in this pariſh ; 
and as far as appears to us, the rating ſuch quit- renis 
and — ot profits has never been at all attempted be- 
fore: and there is no colour for this attempt now, 
after more than a century and an half has elapſed 
ſince the making of the act of parliament, on which 1t 
is grounded. . | | es 

Per curiam. Let the rule be made abſolute for quaſh- 
ing the rate; and alſo the order of ſeſſions confirming 


it. Vide Bur, vol. 2. p. 991. 


* 


* 


Maritime Affairs. 


Fla, . & M. The King v. Perry, © 


Hul, Chief Juſtice, An obligation taken in the ad- 


miralty to appear and ſue there, is ſuable in that court, 
for it is a'/trpxlation in nature of bail at common law ; 
but where there were thirteen part owners of a ſhip, and 
one of them refuſed to let her go to ſea, whereon a fi- 
pulation was taken for the ſhare of the party refuſing, 
and afterwatds the ſhip went her voyage, and this „fi- 
pulation being put in ſuit in the ſaid court, a prohibition 
was granted, becauſe” the ſhip was built, and the 


n 


charter party made at land. Vide Salk. vol. 3. p. 
Nat zu?: inne 2c ; 


TH Th 
Pry 14112 


. * 2 * , ö 
4% „ \ 
Hilary, 3 M. Anonymous 


wad u 92961 M0220 eee d 268 
- Aajudred; That where there is a falſe capture of 
7 —＋ the Admiral has juriſdiction; and if they 
e brougbt to land, the common latu has; and the cauſe 
may be brought in either place, at the plaintiff's elec- 
tion. Vide Mod. Rep. val. 12. p. 16, 


Maritime Aﬀeaizs. 


3 15 


| Noy 62, 158, 


— 


c 


The Aitorney General:moved for a prohibition to the 


Cours of Admiralty, in a ſuit depending there for mars 


ners Wages, on a ſuggeſtion of a contract made for them 


at land-. 


The court held, that for convenience of ſcamen, the Ad. 
miralty had been allowed to hold ſuit for mariners wages j 
but yet with this limitation, that if there be any ſpeci- 
al agreement by which the mariner are to receive their 
wages in any other manner than is uſual; or if the 
agreement be under ſeal, ſo as to be more than a parol 
agreement, in ſuch caſe a prabibition ſhall be granted, 
and it was accordingly granted in this caſe. Vids Salt. 
vol. 1. p. 31. | | 


Eafter, 5 l. & M. Sir Yofiah Child v. Sands ; or, Sands 


v. Child, and others. Error. 
The plaintiff Sands in bis declaration ſet forth the i- 

tutes 13 R. 2. 15 R. 2. and 2 H. c. 11. which gives the 

party grieved double damages, and 131. to the King; and 


that he was owner of a ſhip lying in the Thames, with- 
in the body of the county, laden with divers goods, where- 
in he had a fifth part to his own ſhare, that the ſhip 


was ready to ſai], and that the defendant cauſed a pro- 


| ceeding to be made in the. Admiralty againſt the ſhip, 


and the ſhip to be arreſted and Raid until he gave ſecu- 
rtiy not to go to the Madeir as, or to the. afl- Indies, 
whereby he was ſtaid three months, and loft his voyage, 
to his damages of 30001. On nat guilty pleaded, the jury 
found ſpecially, that the E. J. Company by charter had 
the ſole trade to the E. I. and Madeiras, and that the 


- plaintiff was going thither ; and Sir Joſab Child, one of 


the defendants, was governor of the company, and pro- 


cured an order of council to the King's Advocate Ge- 


neral to proceed in this manner, &c. and that the defen 
dants ſued this proceſs out of the Court of Admiralty , 
and if a verdict is found for tha plaintiff, the jury find 
1500 J. damages, and 514. coſts, which were doubled 
in the judgment according to the ſtatute. Judgment 
was given for the plaintiff in the C. B. on which a writ 


of error was brought, 


iſt. In this caſe it was agreed, that the King might 
lay imbargoes, But then it muſt be pro bono publico, und 
not for the private adyantage of a particular trader or 
6 ↄ T 
2dly. Though here was but one act, and but ane of- 
ſence, yet every ſeveral perſon injured might have an 


action, and recover damages, and On every conviction 


the defendant would forfeit 104. to the King. Thus, 
if H. drives a diſtreſs above three miles from the place 
where it was taken, by fat.1 & 2 P. &, MH. c. 12. he 


| is to forfeit 31. to the party aggrieved. In that caſe, ſup- 


poſe the diſtreſs be of three cattle, and every beaſt 
has a diſtinct owner, H. ſhall forfeit three times 5 ,. 
„„ SS. EL In 

3dly» Though there be a proceſs only and no ſuit, 
nor no plaintiff and defendant, yet this is a proſecution, 
within the meaning of the ſtatute, for it is in the uſual 
way of proceeding there, and of the ſame miſchief. 
4thly. That Child was à proſecutor within the ſta- 


tute, though no ſuit was in his name, becauſe he pro- 


moted and maintained it: and if he did it of his own 


| head, then it is properly his own action; if as 
agent to the company, and by their command, then 


that command being to do an unlawful act, muſt be 
void; but they held a mere attorney would not be a pro- 
_— __ 1 wii r, | 
Ithly. That all the fue proprietors being jaint-otoner 
ſhould have joined 1 ch action; but ils being = 
pleaded in abatement, as it ſhould have been, all.is now 
well; for though it appears by the declaration. that 


- 


there were four others, Joint-tenants of theſe goods 


with the plaintiff, yet it does not appear but they are 
dead, and then Sandt alone is entitled to the action; 


and wherever joint tenancy is pleaded in abatement, the 


life of the other joint-tenant not named is averred in 
the plea, otherwiſe the plea is ill, 1 Sawnd. 9. 

Note. Whether theſe were joint · tenants, or tenants 
in common, either way the action ſurvives, Therefore 
the judgment was affirmed. Vide Salt, vol. 1. p. 31. 


Moa, Rep. vol. 4. p. 176. 


1 


The court was moved for a rene on a ſuit in 
the Admiralty by a maſter of a 
owners for ſeamen's wages, he having paid off the ſea- 
men, and would now ſtand in their places. 1 
Per curiam. Let a prohibitioniſſue : for when the maſ- 
ter has paid the ſeamen, and they are diſcharged, there 
is an end of that privilege and indulgence to the ſea- 
men, which is perſonal, and cannot be transferred. 
Vide Fortęſcue, p. 230. ö g | 1 


Michaelmas, 6 W. & M. Wilſon v. Bird. 
A ſhip was libelled againſt in the Admiralty, for 


that the maſter being taken by. a French privateer had 
ranſomed the ſhip for 300 l. and had ſued for the pay- 


ment of it, and was carried priſoner to Dunkirk,” and 
the money was not paid, &c. and'ſentence was given 


in the Admiralty againſt the ſhip. And the court be- 
ing moved for a prchibition, it was denied by Holt, 


Chief Juſtice, who was alone in court; becauſe the 
taking and . being on the high ſeas, the ſhip, by 


the law of the Admiralty, ſhall anſwer for the redemp- 
tion of the maſter by his own contract. ide Raym. 
vole 1. p. 22. _ "IR \ 2 


Hilary, 8 & 9 W. 3. Benzen v. Jeffries 


A motion was made for a prohibition to the Court of 


Admiralty, where a ſuit was proſecuted againſt a ſhip, 
which the maſter had hypothecated for neceſſaries, being 
on the ſea in ftreſs of weather; and the ſuggeſtion 
was, that the agreement was made, and the money 
lent on land, viz. in the port of London, it being a 
Venetian veſſel, which came here by way of trade, and 
not ſtreſs of weather, ; Arne 
Holt, Chief Juſtice. The maſter of the ſhip has 
power to Hypothecate it, but cannot ſell it; and by 
the pawning the ſhip becomes liable to condemnation. 
This was reſolved on ſolemn argument in the caſe of 
Coftard v. Lewſtie, 2 W. & MA. There is no remedy 
here for the hypothecation, but by way of contract; there- 
fore ſince this court cannot do right to the parties, it 
will not hinder the Admiralty ; for if this court allows 
the hypothecation, and yet denies the remedy, it will be 
a manifeſt contradiction. „ 
An action was brought on /late 2 Hen. 4. c. 11. for 
ſuing in the Aamiraliy on an hypothecation, and it was 
held to be out of the ſtatute, in Lord Hale's time. 
And as to the objection that the contract was made 
on the land, and money paid there, it muſt be ſo; for 
if a man be in diſtreſs on the ſea, and is compelled to 
go into port, he muſt receive the money there, or not 
at all. And if his ſhip be impaired by a tempeſt, ſo 
that be is obliged to borrow money to refit, other- 


ip, againſt the; part- 


wiſe ſhe will be loſt, and for ſecurity of this money 


he pledges his ſhip ; ſince the cauſe of the pledging 
ariſes on the ſea, the ſuit may well be brought in the 
Admiralty court. But becauſe there was a precedent, 
where a prohibition in ſuch a caſe had been granted, 
the court granted one here, and ordered the plain- 
tiff to declare on it, for the law ſeemed clear to them 
as before recited. Vide Raym. vol. 1. p. 152. 


3 Eaſfer, 9 I. z. Lambert v. Arretree. 


There were ſeveral part-owners of a ſhip, ſome of - 


whom were deſirous that the ſhip ſhould go to ſea, to 
which the others would not agree; on which they 
procured the ſhip to be arreſted by a proceſs out of the 
Admiralty, and compelled thoſe who intended to ſend 
the ſhip a voyage, to enter into a recognizance in the 
Admiralty, conditioned, that the ſhip ſhould ſafely re- 
turn. After which, the ſhip began a voyage, in which 
ſhe was loſt ; on this the perſons who were bound for 
the ſafe return of the ſhip, were ſued in the Admiralty : 
on which this court was moved for a prohibition. iſt, 
Becauſe the recognizance not being in the nature of a 
ſtipulation, the Admiralty had not power to compel the 
party to enter into it. zdly, Becauſe this ſuit being in 


| Nature of delt on a recognizance, the Admiraltyhad no 


Cognizance of it. at 


1 
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obibition, ( Holt, 
| Chief Juſtice, being abſent) becauſe this ſuit being 
between the part-owners of the ſhip, the property 
is admitted; and therefore it is properly conuſable 
there. adly, If the Admiralty had not power to take 

ſuch recoghizances, all navigation muſt be obſtructed, 
if one obſtinate /part-owner would not conſent, that 


The court refuſed to grant 2 


is very reaſonable, that he ogy have ſecurity, that 
the ſhip ſhall return in ſafety, ſi 
ſent to the voyage. Vide Raym. vol. 1. p. 223. 


Trinity, 9 W 3. The King v. Broom. £ i 


The defendant by letters of mart, &c. from the 4-. 
Frican Company, took a French ſhip in the river. of 
Beſaw, near Gambore, which he carried to Africa, and 
the Admiralty there condemned it as the King's prize : 


| After this Broom ſold the ſhip at land, and applied the 


money to his own uſe; and came into England, and 
was ſued in the Admiralty here for an account. After 
ſentence againſt him he appealed, and then moved for 
a prohibition, but it was not obtained ; for the ſuit here. 


ſhip is adjudged the King's prize; now the Admiralty 
having a juriſdiction, that ſentence has bound the pro- 
perty, and we cannot examine the property, but muſt 


be gainſaid till it be repealed. on an appeal. So the 
rule for a prohibition ' was diſcharged, © Vide Salk, vol. 
1. P. 32. Mod. Rep. vol. 12. p. 134. L001) 


wih, 9 W. 3. Blake v. lib. 


not conſent.. On. which the admiralty took a ſtipula- 
tion in the nature of a recogniſance of the thirty-/even, 
as a ſecurity. for the ſafe bringing back the ſnip. And 
the ſhip being loſt, the 220 or three part-owners'who 
oppoſed the voyage, libelled on this ſtipulation againſt 
the thirty-ſeven. On which the court was moved for a 
prohibition, but the motion was denied. | | 


three part-owners may hinder the others from ſending 
the ſhip a voyage without their conſent, yet the law 


raliy, for the encouragement of navigation, will permit 
the ſhip to make the voyage, on ſecurity given to 
bring her back ſafe. For it is reaſonable that the 
others, who oppoſe the voyage, ſhould have ſome ſe- 
curity for their ſhare, Then, if the ſhip be loſt, it is 
at the peril of the adventurers, and they ſhall be ſuable 
on their ſtipulation by the others in the admiralty.; for 
now it is not doubted, but the admira/ty may take ſti- 
pulations. Vide Raymond, vol. 1. p. 235. 


MAichaelmas, 9 I. 3. Terremoulin or Shermoulin, v. 
| Sandys or Sands. | 
The defendant was proprietor of a ſhip called the 
| Conſtant Mary, and ſent her to ſea, where ſhe was ta- 
ken off Yarmouth,: on the high ſeas, by one Dubart of 
Dunkirk, who ſold her to the plaintiff; after which the 
ſhip being at Spzthead, the defendant ſeized her by the 
admiralty* proceſs, whereon a ſuit was commenced. in 
the adniralty court by the defendant gajoft the ſaid 
ſhip, and then Terremoulin came in for. 
ſuggeſted, that the ſhip was his, and that he had been 
in poſſeſſion of her three years laſt paſt, and prayed his 
pofleflion might be reſtored; whereon Sandys put in 
his libel, that he was poſſeſſed of the ſaid ſhip divers 
years till 1689, that, then the ſhip was f6rcibly taken 


the ſhip was taken by one Dubart on the high ſeas, ho 
that after the taking, the ſhip. was never condemned” as 


a prize, and ſo his property ſtill continued: Ac- 
cordingly, after examination of the caſe, the Admiralty 


| gave judgment for Sandys ; for a capture without con- 
| demnation alters not the Property by thar lau; whereon 
elegates, and now'againſt ' 


his own ap prayed E 1 x 


Terremoulin appealed to the 
pl ca 


| 


/ 


the ſhip ſhould go a voyage; and on the other fide it - 


nce he does not con- 


is but an execution of the firſt ſentence, by which the 


take it according to their determination, which cannot 


', Thirty-ſeven part-owners of a ſhip would ſend her a2 
| voyage, but to or three of the other part-owners would 


Per curiam. Though by the law of England two or ' 


of the admralty is otherwiſe, - For the court of admi-- ' 


is intere/t, and 


away from him, without ſaying on the high ſeas, and 
| thereon prayed reſtitution. Terremoulin replied, ithat - 


ſold it to him at Bergen in Norway: Sandys: rejoined, 
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Holt Chief Juſtice; | The Ide does not ſay, that the 


have not the conuſance of the original cauſe, though 
3 civil queſtion ariſe, they ſhall not have juriſdiction 3 
and if they have juriſdiction, and a common law _ 
tion ariſe, yet they ſhall determine it. And Holt Chief 
Juſtice, and Rokeby Juſtice were of opinion, that a 
prohibition ſhould iflue, becauſe the /ibz/ was a mere 


 replevin at common law. 


But Turton and Eyre Juſtices held otherwiſe : becauſe 
it appeared by a ſubſequent allegation, that the cap- 
ture was on the high ſeas ; wherefore the rule for the 
probibition was diſcharged. Vide Mod. Rep. vol. 12. p. 
143. Raymond. vol. 1. p. 271. | | 


Michaelmas, 10 V. 3. Anonymous: 


Holt Chief Juſtice denied a prohibition to the admi- 
ralty, for reſuſing to give a copy of the libel; becauſe 
ate 2. H. 5.c. 3. extends only to the eccleſta/ical court, 
and not to the admiraltys Vide Mod, Rep. vol, 12. p. 


244. | 
Michaelmas 10, or Eaſter 11, W. 3. Rigdon or Rigden, 


v. Hedges. 


Goods were arreſted in the river Thames by a pro- 
ceſs out of the court ee and a reſcue being 
made, a warrant iſſued againſt igden for a contempt 
of their proceſs; and on a motion for a prohibition it 
was ſuggeſted, that the original proceſs was of a thing 


out of their juriſdiction, and therefore there could not 


be a contempt. | Do a 

On the other ſide it was urged, that this ſuggeſtion 
came too ſoon, becauſe it cannot be known whether 
they have juriſdiction or not, till bail is put in to try 
the action, and ſo it is in the ecclefraftical or inferior 
courts, if a prohibition be ſued on ſuggeſtion that the 
cauſe of action is out of their juriſdiction. 1 Vent. 180. 
1 Hod. 81. ws 


Holt Chief Juſtice, Sure the cauſe that brings it | 


within their juriſdiction ought to be ſet forth in their 


. proceſs ; and it is too general to ſay a maritime cauſe ; 


if goods are taken at fea by pirates, and ſold by them 
at ſea, and afterwards brought on ſhore, whether a 
prize or not ſhall be tried in the admiralty. 

Per curiam. If a ſhip be arreſted by a warrant out 
of the court of admiralty within their juriſdiction, and 
is afterwards reſcued, they may re- ſeize it out of their 
juriſdiction, and no prohibition lies. Vide Mod. Rep. 
vol. 12. p. 246. Raymond, vol. 1. p. 445. 


Michaelmas, 10 IT. z. Hariford v. Jones & others. 


On an'action of trover for goods, the defendants plead- 
ed that they were in a ſhip, and that the ſhip took 
fire, and that they hazarded their lives to ſave them, 
and therefore they were ready to deliver the goods, if 
the plaintiff would pay them 4 /.. for ſalvage, &c. to 
which plea the plaintiff demurred generally. N 


Hoelt Chief Juſtice held, that they might retain the 


goods until payment, as well as a taylor, hoſtler 
or a common carrier. And ſalvage is allowed by all 


nations, it being reaſonable that a man ſhall be re- 


warded, who hazards his life in the ſervice of another. 
But though the detainer be lawful, yet it does not a- 
mount to à converſion, no more than a di/tre/5-for 


= 


rent. And he ſaid, he never knew but one ſpecial 


plea good in trover, except a releaſe. And Yelv. 198, 


a man may plead that ſpecially, which he might give 


in evidence on not guilty, if he confeſſes and avoids the 


fact. For the reaſon WAL you may plead ſpecially is not 


the doubt in the law ; but it is, becauſe the matter of 
the plea cannot be given in evidence on not guilty, But 
this cannot be good though after a general demurrer, 


becauſe it does not confeſs a converſion, Therefore a 


rule was made by conſent, that the defendant ſhould 
waive the ſpecia 


Vide Raymond, . 1. P. 393. 


plea, and plead the general iſſue. 


— 


ut the | 
violent taking away was at fea; and if it was not, | 
what have the admiralty to do with it, and how can it 
be cured by any ſubſequent matter; for if the admira/- 


ſeas 


or in the ſame manner, as it is now. Dy. 152. bs 


4 
+: 


5 Michaelmas, 10 V 3. Hook v. Moreton. 
- The court was moved for a frohibition to be dire ded 


to the admiraliy court, to ſtay à ſuit there on a libel, by 
the mate of a ſhip for mariners wages, on ſuggeſtion of 
ſeveral Hatutes, which reſtrain the admiraliy from pro- 


ing on contracts made on land. 


On the other ſide it was argued, that if all the ma. 
riners ſue for their wages in the admiralty, this court 


at preſent will never grant a prohibition, and there is no 
difference where the ſuit is brought by one mariner, or 


by many. 


Per curiam. There is no difference. For the rea- 


ſon why this court permits mariners to libel in the admi- 


ralty for their wages, is not only becauſe they are pri- 
vileged to join in the ſuit in the admiralty, whereas they 
ought to ſever at common law, becauſe the contracts are 
ſeveral ; but alſo becauſe by the maritime latu mariners have 
a ſecurity in the ſhip for their wages, and it is a fort of 


implied hypothecation to them. Therefore this court 


allows mariners to ſue in the admiralty for their wages, 


| becauſe they have the ſhip there for a ſecurity. But the 


queſtion here is, whether the mate of a ſhip differs 
from any other mariner; for if the plaintiff had been a 
ſingle mariner, doubtleſs no prohibition would have 
been granted; and the court were of opinion that a 


mate is but a mariner. 


Holt Chief Juſtices Heretofore the common law was 


too ſevere againſt the admiralty; it did not allow ſti- 


pulations, but at preſent they are always allowed. 
Wherefore a rule was made that the court ſhould be 
moved for their opinion at another day. Vide Raymond, 
vol. 1. p. 397. | 


| Smith v. Croſby. 
A ſeaman fued in the admiralty court for his own 


wages, on a contract with a freighter; and the words 
of the libel were, between the ebbing and firwing of the 


It was urged that the //be] ought to ſtate the contra 
to have ben made on the high ſeas, 7 1 

Holt C. J. In this caſe it need not be fo, be- 
cauſe in the caſe of wages they may ſue in the admralty, 


though thecontract be not on the high ſeas; and where 


the queſtion is on the payment of wages, it is proper 
enough in the admirally court, Accordingly a probibi- 
tion was denied. Vide Horteſcue. p. 230. 


Hilary, 11 W. 3. Wiggan v. Branthwaite. Error. 


On an action of tr-/þaſs for taking goods, the caſe 
was : a manor to which wrecks belonged by preſcrip- 
tion came to the King's hands, who granted to A. the 
office of high admiral, with all wrecks at fea, and all 
profits to the ſaid office belonging; and to B. the 


above manor, 


Holt Chief Juſtice, at the trial in Suffolk, held, that 
as the wreck belonged to the manor by preſcription, it 
could not paſs as appurtenant to the office of Hie ad- 
miral ; and it being moved to have the matter 
found ſpecially, it was refuſed ; and a bill of excep- 
tions was tendered and ſealed, and_a writ of error 


, brought, and error afigned; and it was argued, that 


beſides the grant of wreck appurtenant to the office of 
high admiral, there is alſo a grant ef goods thrown up 

the ſea, which is not relative to the office, and il 
comprehend a grant of all wreck then in the hands of 
the King; and the reſtraining clauſe of thereunta rela- 
ting and belonging, ſhall not relate to the wreck of ſea 
granted; for wreck cannot belong to the office by 
preſcription, for the office itſelf is within time of me- 


more. | | | 

Holt Chief Juſtice. Wreck may be claimed by pre». 
ſcription, and may belong to the /ord admiral by pre- 
ſcription for it is an anctent office from time whereof 
Sc. though it might not be veſted in a ſingle perſon, 
there is a (preſcription for the lord high. admiral to 
grant the othce of regiſter of the admiraliy for liſe; 
and no doubt but ſome wreck may belong to the ad- 
miral by preſcription; as that about the ingue Parts, 


and ſuch places where he was moſt converſant in an- 


cient times. And as to the objection that there is but 
| 0 dne 
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there was ho teaſon why the ſuit ſhould be ina better 
condition by the defendant's being in cuſtody of Fi 
bail, than in caſe he had been in actual cuſtody. And 


one conceſſt or word of grant, all the clauſes ſhall be taken 


to be dependant on it, and the clauſe of reſtraint ſhall 


extend to all of them; otherwiſe if there had been any 
word of grant intermediate. So the ien en af- 
firmed. Vide Mod. Rep. vol, 12. P. 2 


© . 


vol. 1. p. 476. | | 
Mam, 12 or 13 M. 3. Anonymous. 


"ARTE 


On a motion for a prohibition to a ſuit in the admiral- ; 


ty court for mariners —_ | 


Holt Chief | Juſtice 


their wages, but if ſhe is loſt after ſhe comes to any 
port of delivery, then they loſe all their wages from 
the laſt port of delivery: but if they run away, though 
it is after ſhe come to a port of delivery, they Joſe all 
their wages. Vide Salk, vol. 3. p. 23. Mod. Rep. vol. 
12. p. 408, Tbid, vol. 12, p. 442. Raym. vol. 1. p. 639. 


Trinity, 12 V. 3. Clay ve Snelgrave, Snalgrave, or 


Sudgrave. ; 


The adminiſtrator of a maſter Abella againſt a ſhip for | 
the maſter's and ſeamen's wages ; and of} are ps was 


moved for on ſuggeſtion that the contract was made on 
land. It was agreed by the court that the ſuggeſtion was 
naught, in the caſe of a ſuit for ſeamen's wages only; 
but the doubt was as to the maſter, | 


Holt Chief Juſtice, It is by indulgence that ſeamen f 


may ſue for their wages in the admiralty, but that was 
never extended to maſters but once, which was in 


Lord Herbert's time; for the maſter's caſe differs from 


that of the mariners, for he is a principal ſervant, and 
contracts with the part-owners, and the mariners with 
him ; and a prohibition 1s a matter of right, with ſome 
reſtrictions; and that which is the ground for prohibitions 
in theſe caſes, is the contract being made on land; but 
that does not hold in all caſes; for in Croſby v. Loſ- 
mell's caſe, the money was taken up at land for the ute 
of the ſhip diſtreſſed in her voyage; and a conſultation 
was granted; otherwiſe, if it had been taken up before 


the voyage began. And in the caſe of a local juriſdic- 


tion, as that of the admiraity is, there is no difference 
between the contract's being by deed and by pa- 


rol. Bs $i. | 
To which Gould Juſtice. agreed. Wherefore a pro- 


hibition was granted. Vide Mod. Rep. vol. 12. p. 405. 
Raymond, vol. 1. p. 576, Salk. vol. 1. p. 33. 


Trinity, 12 V. 3. | Bayly v. Grant, or Grant v. Bailey. 


The mate ſued the maſter for his wages in the Ad- 


miralty, and this court was moved for a prohibition, 
becauſe the maſter himſelf could not ſue there, and the 
mate was not in nature of a mariner, but was to ſuc- 
ceed the maſter, if he died in the voyage. 

Holt, Chief Juſtice. The maſter contracts with the 
owners, but the mate contracts with the maſter for his 


wages, as the reſt of the mariners do. Therefore a2 


probibition was denied. Vide Sall. vol. 1. p. 33. Raym. 
vol. 1. P. 632. Hod. Rep. vol. 12. pP. 440. | l 


Eafter, 13 V. 3. Betts v. Hancock, 


In a ſuit in the Admiralty, the principal died before 


ſentence : notwithſtanding this, that court proceeded 


againſt the bill on the ſtipulation in the nature of a re- 


Trinity, 2 In. Je or Janſon, v. Shippin or 


cognizance,. by which he bound himſelf and his heirs. 


his court was moved for a prohibition, and it was in- 
ſiſted that the court could not take notice of the courſe. | 
or law of the Admiralty being not pleaded, becauſe it 


was foreign to the common law ; and there was a parti- 


cular reaſon why they took notice of the ſpiritual law, 


vi. That both the ſpiritual and temporal, laws were 
originally adminiſtered in the ſame court, a reaſon 
which failed in this caſe : alſo that lands were inticely 
under the protection of the common law, and they could 


not take ſtipulation in the realty. Laſtly, that if the 
defendant had been in gaol, and had died within the 


walls of the priſon, the ſuit muſt have abated ; and 


g . 7 ' . 
4 


eld, that if a ſhip is loſt before | 
ſhe arrives at any port of oh of the ſeamen loſe all 


Jae — - - = Dre. — 7 2 
. N 


, 
8 


| ſued as principals,, and this is the courſe 


| maſter took up nece 
of hypothecation; and now there being a ſuit brought 
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that whereas the ſecurity given was only that the de- 


fendant ſhould abide their judgment, the Admiralty 


now have extended it to the defendant's executor. On 
the other ſide it was ſaid : The bail in the e are 
0 


becauſe the plaintiff and defendant, being ſea:faring 

men, are more than others ſubject to caſualties. _ 
The matter was adjourned, and afterwards com - 

pounded. Vide Sall. vol. 1. p. 34. #75 To 


Bafter, 13 W. 3. Lane v. Sir Ribert Cotton and Sir 


Thomas Frankland, 


fendants as poſtmaſter-general, Holt Chief Juſtice cited 
a record out of Molley 24. Ed. 3. n. 45. that the maſter 


Raymond vol. 1. p. 650. 


Bafter, 13 W. 3. Anonymous 


Holt Chief Juſtice. A maſter of a ſhip may keep the 
goods till he is paid his freight, but if he once parts 
with the poſſeſſion of them, he cannot retake them. 


Vide Mod. Rep. vol. 12. p. 51. 
| Trinity, 13 W. 3, Maddox v.. 


A prohibition was moved for to ſtay a ſuit in the ad- f 


miralty, brought by a ſurgeon of a ſhip for his wages; 
and the ſuggeſtion was, that all was paid to the maſter. 

Per curiam. Payment to the maſter is not payment 
to 'the ſeamen, but the ſhip itſelf is liable for their 
wages. Vide Med. Rep. vol. 12. p. 5 26. 


Michaelmas, 1 Ann, Juſtin v. Ballam. 


The defendant /ibelled in the Admiralty, for that the 
ſhip being in great diftreſs on the /ea, and wanting a 
cable, the maſter contracted with the defendant for a 
cable, which he delivered, c. And for that he libel- 
led in the Admiralty ; the plaintiff ſuggeſted the con- 


tract was made at land, viz. at Ratcliffe on the River 
Thames, where the ſhip then lay. The caſe of Coftard © 


and Lewſtie was urged, where an hypothecation at Rot- 
terdam was allowed to be within the juriſdiction of the 
Admiralty; and though the cable was fold at land, yet 
the want of the cable was occaſioned by ſtreſs of wea- 
ther at ſea; which was the cauſe of ſuit: and that all 
matters, incident to navigation, belonged to the Admi- 
ralty's juriſdiction by the laws of Oleron. PRE 

er curiam. By the maritime law, every contract of 
the maſter implies an hy pothecation; but by the com- 
mon law it is not ſo, unleſs it be fo expreſsly agreed: 
in Cefter's caſe there was an expreſs hypothecation, 
and that was in a place where hypothecations were 


| allowed good; for that reaſon we allowed the juriſdic- 
tion of the Admiralty in that caſe, for there was no re- 
medy at common law : but in this caſe there is nothir 

but a mere common contract at land. So a prohibition 


was granted, 


Note alſo, the maſter may hypothecate either ſhip . 
or goods, for the maſter is entruſted with both, and 


repreſents the traders. as well as owners of the ſhip. 
Vide Salk. vol. 1. p. 34. e 


epney. 


A Ship put in at Bofton in New- Eng'and, and there the 
aries, and gave a bill of ſale by way 


againſt the ſhip and owners to compel re-payment, a 
prohibition was moved for» And the court held, that 
the maſter could not by his contract make the owners 


_ perſonally liable to a ſuit, and therefore as to them 


ranted a prohibition j but as to the ſuit againſt the 
ip denied a prohibition; for the maſter can have no 


| credit abroad but on giving ſecurity by hyporhecation, 


— 


this court, 


In an action on the caſe brought againſt the de- 


of a ſhip may reimburſe himſelf out of the wages of tbe 
mariners, if a loſs happpen by their negligence. Vide 
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and it is not reaſonable we ſhould hinder the court of 
admiralty from giving a remedy, where we can give none 


ourſelves. Vide Salk. vol. 1. p. 35. Raym. vol, 2. page 
982. Mod. Rep. vol. 6. p · 79. Ibid. vol, 11, p. 30. 


Michaelmas, 2 Inn. Tranfer or Tranter, v. Watſon. 


A proceſs was awarded by the Admiralty at the ſuit | 


of the maſter againſt the owners, to arreſt the goods at 
Briſtol, . on account of ſalvage, and now before appear» | 
2nce, the court was moved ſor a prohibition, on affrda- 
vits of the matter on the proceſs before the libel, 
whereby it appeared the goods landed were arreſted on 
account of ſalvage ; and Sands's cafe was cited, where on 
a proceſs to ſtay a ſhip in the river, a prohibition was 
granted before appearance. | 
Per curiam. Though the goods be now arreſted at 
land, yet the ſalvage which was the cauſe of that ar- 
reſt, might be at ſea, which will appear by the libel; 
therefore we will not grant a prohibition before appear- 
ance or libel to try the validity of their proceſs; the ra- 
ther, becaufe the party may have another remedy by 
action of treſpaſs or replevin ; and this is not like Sands's 
caſe, for that proceſs was not for an appearance, as.this 
is; but in the nature of an execution. Vide Salk. vol. 
1. p. 35. Raym vol. 2. p. 931, Mad. Rep. vol. ö. page 
11. 5 | 


Michaelmas, 2 Ann. Ewers v. Jones. 


See this caſe fully ſtated in page 615 of this work, 
under the head Limitation. | 


Hilary, 3 Ann. Hide v. Partridge. 


See this cafe fully ſtated in page 645 of this work, 
under the head Limitations 


Eaſter, 3 Ann. More v. Rowbothom. 


| 

Among ſeveral part-owners of a ſhip, ſome were 
againſt freighting her; but by the practice in the 4dm- 
ralty in ſuch caſe for advancing of navigation, it was 
decreed that the majority ſhall prevail and freight, they 
giving the diſſenting party caution for their parts of 
the ſhip againſt all rifques ; which was done here, and 
the ſhip being loſt, the caution was libelled againſt, 

and ſentence given in the Admiralty; on which a prahi- 
bition was moved for, ſuggeſting that the caution was 
given on land, and that all matter of property is to be 
ordered by the common latu only: and the court were of 
opinion, that they had ſuch power; and if ſo, by con- 
ſequence they had juriſdiction over the caution, as 
incident thereto :. yet it being a matter of conſequence, 
and never yet determined, they granted a prohibition, 
and diredted them to declare according to their ſuggeſ- 
tion forthwith: and though it be after ſentence, yet if 
they had no juriſdiction, a prohibition ought to iſſue. 
And it was ruled accordingly. ide Mad. Rep. vol. 6. 


page 1 62. | 
Trinity, 3 Ann. Anonymous. | 


Holt, Chief Juſtice. If a ſhip be bound for the E 
Tndies, and from thence to return to England, and the 
ſhip unlades at a port in the Eaſt Indies, and takes a 
freight to return to England, and in her return is | 

taken by enemies; the mariners ſhall have their wages 
for the voyage to the E- Indies, and for half the time 
that they ſtaid there to unlade, and no more. Jide 


Raym. val. 1. p. 739- 


Me j 
Micbaelmas, 3 Ann. Fills v. Oſman or Oſmond, | 
On a motion for a prohibition to the Admiralty, in a | 


fuit there for ſeamen's wages, the caſe appeared to be 
thus: Vell the plaintiff. built a ſhip, and launched 
her, and afterwards on a treaty between him and.one 
B. who was to buy the ſhip, in order to get to be maſ- 
ter of her, (as is uſual in ſuch caſes) but before any 
bill of ſale was executed by Wells to him, B. hired O/- 
man and other ſeamen to launch and rig the ſhip, and 


Maritime Affairs. 


| diſcharged, having never been with.the 


remedy 


Ibid. vol. 11. p. 31. 


to go with him in this ſhip a voyage propoſed, and ſent 


them on board the ſhip, and Valli permitted them to 


come on board; and there the ſeamen continued for 


four months, fitting out the ſhip. for ſea, but after- 
wards, on ſome difference happening between. B. and 
Wells, the treaty for the ſhip was broke off, and the 
things fetched from on board the ſhip, and the ſeamen 
ſbip any lower 
than Depiford, where the ſhip lay when they went fon 
board, And now the feamen /#b21/ed\'in the Admiralty 
againſt the body of the ſhip for their wages, and on 
ſuggeſtion that the work and labour was done within 
the body of the county, the court was moved for a probs. 
bition.. And the council grounded their motion on this, 
that though here was a voyage intended, yet no voyage 
having been made, the mariners could not ſue in the 
Admiralty for their wages. N 
It was alſo objected, that this was the common 
courſe of dealing between ſhip- builders and maſters of 
ſhips ;. and that it would be very hard to. ſubje& the 
builders. of ſhips to the ſeamen's wages, where the 
contract never proceeded, the builders having nothing 
to do with the ſeamen ; but they ſhould be put to their 
againſt the maſter who contracted with them. 
Per curiam. If a contract be madewith ſeamen to go a 
voyage, and they, in order there to work in an harbour, 
and afterwards the voyage is intercepted through the 
owner's fault, as if the ſhip be arreſted for his debt, 
&c, the ſeamen ſhall fue in the Admiralty for their 
wages, for their work ſo done in the harbour in pur- 
ſuance of a contract to go on a voyage, is as much as if 
they had gone the voyage; otherwiſe if the retaining of 
them had only been to 35 the work in the harbour; 
and in this caſe the ſhip ought to be liable for their 
ſuit, becauſe the builder, by putting it into the owner's 
poſſeflion, gave him an oppartunity of engaging with 
ſeamen, who are the wore eaſily induced, becaule they 
ſee him in poſſeſſion of it; and they being ſtrangers to 
the builder's bargain with the owner, ought not to ſuffer 
by its not being performed ; for the builder might have 


taken care to ſecure himſelf. from any ſuch charge, 


when he entruſted the owner with poſſeſſion of the 
ſhip, whereby he rendered it ſubje& to the wages of 
ſuch ſeamen as he ſhould bring on board, in order to a 
5 740 in her. So the motion for a prohibition was de- 
nied. | 
The court alſo ſaid, that the true reaſon why ſeamen 


may ſue for their wages in the Admiralty, though the 


real contract be at land, is, that there the ſhip itſelf is 
made liable to them; and beſides, there they may all 
join in the ſuit, neither of which can be at common law, 
and yet both are much for the eaſe of poor ſeamen. 
Vide Raym. vol. 2. p. 1044. Mod. Rep. vol. 6. p. 238. 


Michaelmas, 4 Ann. Bens v. Parre. 


The court was moved for a prohibition to a ſuit in 
the Court of Admiralty for ſeamen's wages, on ſuggeſ- 
tion that the contract was made by deed at land. Bur 
on reading the ſuggeſtion, it appeared to be general, 
that the contract was made at land. Then the court 
directed the ſuggeſtion to be amended; on which it 
was amended, and made by toriting. | 

But the court held that it was not ſufficient, for it. 
might be by writing, and yet not by decd ; and if it 
was ſo, that would not alter the caſe, for notwithſtand- 
ing the writing, it is but a parol contract. 

It was then urged, that it was a ſpecial agree- 
ment. : | 
But the court held, that even this did not withdraw 
it from the Admirdlty's juriſdiction. Wherefore the 
motion we OE Vide Raym. vol. 2. p. 12065. 


Michuelmas, 4 Ann. Wiggins v. Tngleton. ws 
On an action brought for mariners wages for a voy- 
from Carolina to London, it appeared, that the 


2 
| pfaintif had ſerved three or four months, and before 


the ſhip came to London, which was the delivering 
port, he was impreſſed into the Queen's ſervice z and 
afterwards the ſhip came ſafe to the delivering port. 
Holt, Chief Juſtice, ruled, on evidence, that the 
plaintiff ſhould recover for as long as he had ſerved, 


| the ſhip having arrived ſafe to the delivering port. 


Afﬀteryards 


7 


— 


Afterwatds; in . another cauſe, ' viz. Chandler" v. 
Mead at the fittings after this term at Guilaball, at ap- 
peared, that the plaintiff was hired by the defendant ' 
at Caroline, to ſerve on board the Jane loop, wheteof | 
the defendant was maſter, from Carolina to England, 
at 31. per month: that he ſerved % months,” then 
the ſhip was took by a French privateer and ranfomed; 
and juſt ag ſhe came off Plymouth, the plaintiff was 
impreſſed, &4 and then the ſhip came ſaſe into the 
river Thames, where ſhe diſpoſed of her cargo. 

Holt, Chief Juſtice. The plaintiff can have no 


wages, the ſhip having been taken by the enemy and | 


ranſomed. ub . 1 8 het oth ad, 
It was inſiſted by the plaintiff's councih that he 
ſhould recover for a proportionable part, and that the 


uſage among merehants was ſo, 


alt, Chief Juſtice, fald, if it could be'proved it 


#\ 


would do; but wanting proof of it, the plaintiff was 


Eafter, 5 Ann. Brawn and others, v. Benn and others." | 


The court was moved for a prohibition to the court 


of Admiralty in a ſuit there brought by ſeamen for 
their wages, on a ſuggeſtion that the court refuſed to 
allow the defendants, allegation, that the place, on the 
arrival at which the plaintiffs intitled themſelves, was 
not a port of delivery; and that they ' refuſed to re- 
ceive the allegation, unleſs the defendants would bring 
the money demanded into court. | * An «dau 
But Holt, Chief Juſtice, and Powell, Juſtice held 
that the Admiralty court were judges of that matter, an 
that if they did not do the defendant juſtice, his only 
remedy was by appeal; but it was no ground for a 
prohibition : that the juriſdiction of the Court of Admi- 
ralty in caſe of ſeamen's wages was an ancient concur- 
rent juriſdiction, as ancient as the conſtitution of the 
Admiralty court here: and that you cannot appeal in 
the Court of Admiralty before definitive ſentence, for a 
grievance, as you may in the Eccleſiaſtical court. 

The ſuit here was for wages on tne arrival of the 

owell, J. ſaid, he remembered a caſe of thelike na- 

ture, where a ſuit. was commenced in the Court of Aami- 
ralty by ſeamen for their wages, on the arrival of the ſhip 
at e ; and though the merchants all held it 
no port of delivery, yet 5 Court of Admiralty held 
the contrary» And ſo did, . of C. B. on a 
motion for a prohibition. . Vide Raym. vol. 24 p. 1247. 


WAS , 
7 < 


* 


Eaſter, 6 Ann.  Degrave ve Hedges. 1 


There were eight part · owners of a ſhip, fix of them 
would ſend her a voyage, to which v. would not 
conſent, ' the / thereon libelled in the Admiralty 
againſt the others, in order to obtain a decree of that 
court, that the ſhip ſhould make the voyage, which 
was decteed accordingly; and that the % ſhould en- 
ter into a ſtipulation to the other 7wo for the ſafe re- 
turn of the ſhip. The ſhip failed, and was loſt in tne 
voyage : the two ſued the other / on this ſtipulation 
in the Admiralty. © On which this court was moved for 
a prohibition to ſtay the ſuit, on ſuggeſtion of fat. 13 
Rich. 2. c. 5. and 15 Rich. 2. c. 3. and of the facts be- 
fore alledged. PH een $807 een enn 

The court were of opinion, that this point was not 
fit to be determined on motion, but ordered the plain- 


3c —— 


2 


tiff to take a prohibition, and declare on it, and then 


on the defendant's demurrer, the point would come ju- 
dicially before them, and would receive a more ſo- 
lemn determination. 0 e en Yan - 


Hole, Chief Juſtice; ſaid; that the Court of Admi- 


* 


: 
: 
: 
: 
: 
: 


ralty might take ſtipulations for bail, and that they | | 


might proceed on them, and it was conftantly allowed, 
though Co. 4. Inſt: 135. is of another opinion, and yet 
ſuch ſtipulations are as much within the words of flat. 
13 & 15 Nich. 2. as the recognizance in this cafe, But 
the queſtion in this caſe is, if by the cuſtom of Eng- 


land the 'Admiralty has not ſuch Were r » , ial rin ad Tt 
One Liſler being maſter of aſhip that was indifireſs at 
: ſea, put in at — _ there borrowed 60/. of 


neither the ſtatute, nor common law will reſtrain them. 
Vide Raym, vol. 2. p. 1288. | 9 
- : 33 
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Pier curiam. If any officets join with common mari- 


 ralty caurt for wages, but on th contrary a Hip carpen- 
ter may; be was not arreſted, nor need be o. Vide 


1 1 


Fortgſcue, P. „ en one. 5 o 
' T6 YL; aß | 


N 9 5 oy „ a. 4 y LL : — 
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A libel was brought for ſeamen's wages in the Court 
/ Admiralty, and at the ſame time they ſued for their 

wages at law, and iſſue was joined on ſuch action, 
and a prohibition was moved for to the Admitalty court. 

Her curiam. You' ought firſt to plead this ſuit in the 
Aumiraliy Court, and if they refuſe the plea, then it will 
be proper to move for a prohibition. e 
By. Hat. 4& 5 Ann. p chop; wages, are to be ſued 
for within fox years in the Admiralty Court, and not 
after. Vid e ran 


Milan, 10 Ann, Aſfirvedo v. Cambridge. | 
See this caſe fully tated in page 571 of this work, 


* 
* 


Forteſcue, p. 23. 


| under the head Iſurunce. 
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Micbaclmat, 1 Geo. Clerk Y. L., 


1 


„ 


. j 


Ulichaelnar, 7 Ges. Campion v. Nicholas. _. 
The cargo of a ſhip was oft by the capture of the ſhi p 


by a Stoediſb privateer, who carried her into Gottenburghz 


the maſter 


- 


aid there, three months, to refit the ſhip, 


and take in new lading; to prevent the ſeamen from 


going away, he agreed to pay them ſo much per month 
whilſt they ſtaid there: and in an action brought for this 
the maſter would have diſcharged himſelf, on the rule 
that freight is the mother of wages, and that none ar 

ever paid while the ſhip is lading and unlading; whic 

Pratt Chief Juſtice agreed to be the general doctrine: 
bur he held it not to be ſufficient to controul a ſpecial 
agreement, as there was in this caſe, and where too 
there was fo long a tay at Gottenburgh. © Vide Strange 


vol. l. p. 405. 


Micbaelmat, 10 Geo. Anonymous. 
Nin 0 Denno aut müll bene : 


on a ous that the cauſe of action did nor ariſe on the 
Din NG... E500iT THY 5 d 109 bluoa 127 

It was denied by the court, becauſe ſentence was paſſ- 
ed; and then no prohibition ought to be granted but 


Vide Mod. Rep. vol. 8. p. 194. 


A libel was brought in the court of admiralty for ma- 
riners wages, the plaintiff, ſuggeſted for a prohibition, 
a contract reduced into writing for the wages; but the 
prohibition was denied, for the court always indulges 


of that court, many of them may join in the ſuit, and 
it is the cheapeſt and moſt expeditious method to reco- 
ver their wages; if there is a ſpecial contract, as is 
now ſuggeſteg, the defendant may plead it in that 
court; and if they do not allow that plea, then it is 


1 


ould be granted before the plea is diſallowed, it is a 


prejud ging the Juſtice of the admiralty court, Vide Med. 


Ua, 13 G. Lifter v. Baxter; 


: 


Baxter 


/ 


* 
_ ” 


riners, they cannot ſue in ſuch. manner in the Agni- , 


See this caſe fully ſtated in page 143 of this work, 
| under the head Attorney , 9565 9% tt 


A probibition was moved for to the admirally court, 


for ſome cauſe apparent on tlie ſace of the record. 


2 2 * Tr, ut 7 5 
Trinity, 11 Geo. The Mariners Caſt. 
mariners to ſue in the admiraliy, becauſe by the courſe ' 


prope es move this court for a prohibition; for if it 
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who would ga to ſea with the ſhip, FR order 


Barter to repair the ſhip,\-and byporbitated it for repay. . 
ment of the money. The oney not being paid B.. — 
billed in the adniraliy; | 


feon a prohibition "was moved 


for, on àccbunt of irs being à contract at land; andit 
not appearing by the words of the contract, that the | 


was on her voyage, it would be preſumed ſhe was 


But the court were clearly of opinion, no p t 
n bult iſſue, it appearing by the libel that the ſhip 
was on her voyage; and if ſhe was not, it might be 
pleaded below, which would o the admiraltiy court of 
juriſdiction, the maſter having no power to hypothecate 


7 ** \ A = f x. Uk 


Stras ge, vol. 1. p. 695. N les 
 Tridly, 12 Geo. Whedor'v. Thompſon.” 


h 5 i N 4 4 r / +3 RN | N 0 
On a motion ſor a prohibition to the aumiraliy, it was 
held that a carpenter may ſue for wages in that court. 


the ſhip in port, before ſhe ſet out on her voyage. Vide | 


z Vent. 181. Salk. 33. 1 Mod. 93. Vide Strange, vale 1. 


G . ee e 
Eaſter, 13. Buck. v. Aliusod. | 
In a ſuit in the admiralty. for mariners wages, a deed 
was pleaded to have been made- at land, hereby the 
mariners agreed to ſubject themſelves to the loſs of their 
wages on particular circumſtances; and it being re- 
plied thereto, that the deed was obtained by fraud and 
circumvention, it was ſo declared below, and a ſen- 
tence given for the wages... e 
The court was moved for a probibition, It was 
urged that the adniralty has no original juriſdiction for 


who may join in the ſuit, which they cannot do at 


common law + but then it muſt” be on a parol contract, 


and not by deed ; and here being a deed made at land, 
that is the ſubliſting contract, and will deſtroy the 
other. Salk. 31 "ER | | 
Per curiam, This is only a deed on one fide, to 
forfeit the wages on particular circumſtances; but 
that will not enable them to ſue for their wages at 
law. The deed therefore comes only by way of in- 
cident, and then they may proceed to try it. Therefore 
we can grant no prob 


Mithaelmas, 13 Geo. Barber and Philpot v. FFharton, 


A maſter of a ſhip ſued for his wages in the admi- 
ralty court, and laid the contract to be made within the 
ebbing and flowing of the ſea, within the juriſdiction of 
the admiraliy court. r 

On ſhewing cauſe why a prohibition ſhould not iſ- 
ſue, it was ſuggeſted that the contract was made on 
land, Cc. according to the caſe of Clay v. Snellgrave, 
Trin. 12 J. z. reported in Salk. 33. and that the mat- 
ter could not be within the juriſdiction of the admiral- 
ty, unleſs it was laid to be on the. high ſea. But the 
court held the words within the yur iſdiction of the admi- * 
ralty ſufficient, though they denied a e the 
motion coming too late as being after ſentence. Via 
Raymond, vol. 2. p. 1452. 1 9 


Michaelmas, 2 Geo. 2. Graham or Garn bam. v Bennet. 


On a motion for a new trial, it was held, that 


the repairer of a Hip has his election to ſue the 


maſter who employed” bim, or the owners, but if 
he undertakes it on a ſpecial promiſe from either, the 
other is diſcharged. Vide Strange, vol. 2. p. 816, 


Hilary, 3 Geo. 2. Ragg v. Tg. | al 


A Probihiten was. granted to a fuit for wages by a 
maſter in the admiraliy, but was denied as to the 
 Baat/wain, who is to be conſidered as a.common mari- | 
ner only, Salk. 33. Wide Strange, vol. 2. p. 858. 


Hilary, 4 Ges.  Dimmock v. Chandler. 


The court was moved for -a' prohibition to the admi-. 
- " ralty ina ſuit there, brought by ane part owner againſt 
F 490 Ei & + 353.3 HH eech n 1 1 194 £9) | 


F © 
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to oblige 


* 


vit that he was indebted to him on a promi 
the court took him from the admiralty, and deliver 
him to the cuſtody of the marſhal. For they, ſajd the 
_ cauſe in the admzralty might as well be followed in a 
ac ion of rover - and they paid no regard to the adm. 
ty method of ſending-over a commiſſion to examine 
foreign witneſſes, which was a privilege, as was ur 
| the plaintiffs below could not have in this court. 12 


Pin, f & s Gi 2, Rind v. Chapin; © 


A perſon went out mate, and in the voyage the maſter 
died, and he ſucceeded to the command of the ſhip. 
And having brought her home, he ſued in the admiral- 
ty for his wages as mate, and for a further allowance 
after he became maſter, And the court granted a pro- 
—_ as to 5 time he was — and refuſed it as 
: to the time a at # 14e ol. 
wages, but it is connived at for the eaſe of marzners, | 1 NT. 27. 9 7 Wh. vi N * 7. 


On a trial at Gu 

as follows, viz. Th I) 
That the defendant was ſole owner of the ſhip; that 

he appointed one F. to be maſter of her; that the plain- 
tiff put goods on board this ſhip to be carried from the 
river Tagus to London, and the bill of lading was found 
in thefe words, viz. whereby the plaintiff was to pay fo. 
much freight for the goods, and that the goods were to 
be delivered at the port of London on the gth day of 
Auguſt, dangers of the ſea excepted; which bill of 


ibition. Vide Strange, vol. 2. p. 761. 


| ur 5 that th 


: 


im to giye ſecurity. And Caorth.'26,” Hard. 
CJ ²̃ :. . 
the court ſaid, theſe caſes were denied, fun. 
rave v. Hedges; and that if ſecurity was offered zud 
ſhi | they would grant a prohibition 3. but not before. 
ohh to begin her voyage from Amſterdam. 2 ; Vide Strange. vol. 2. P. %%% ph 6 16,” 
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 Zronity; 5 8 © Geo, 2. rford v. Scott. 


Thbe defendant being brought up by Haben cru 
from the admiralty,. appeated to be charged thetd bs 

the ſuit of ſeveral owners, with embezzling the goods 
of the ſhip. And the plaintiff here making 1 Mir f 


o 


ory note, 


ed, 
ids 


: 1 


2 Eafter, 7 Geo. 2. Day et ah” v. Searle, 

| In this caſe the mariners libelled on a contract under 
| ſeal, and a prohibition was granted, on the authority 
of Salk. 31. * ide Strange, vol, 2. p. 908. 51 

Hilary, 8 Geo, 2. Boucher v. Lawſon. n 
ilaball, a ſpecial verdict was found 


* 


lading was ſigned by the maſter, 

They further find, that the ſhip did arrive ſafe at 
London; that the plaintiff had no aſſignment of the 
goods; that in September the plaintiff made a demand 
of them, and that the defendent refuſed to deliver 
them; and that the plaintiff was ready to pay the de- 
fendant the freight: They further find, that the goods 
were Portugal gold, and that to export it is an unJawful 
trade, according to the law of, Portugal They laſtly 
found it to be uſual, that when any gold is exported 
from Portugal to this kingdom for the maſter of the 
veſſel to take the whole freight to his on uſe, without 
accounting for any part of it to his owners, unleſs 
there be ſome ſpecial agreement between them to the 
contrary, and that in the preſent caſe there was no 
It was argued for the plaintiff, that this caſe did not 
| differ from the common caſe of owners of ſhips, who 
in like manner as carriers ate liable for the maſter's 
neglect in reſpeR of freight, and in ſupport of this argu- 
ment, the following caſes were cited, Mors v. Sluce, 1 
'2 Lev. 69. 1 Vent» 238, 190. Been v. Sandford, 
| 4 Salk. 440. 3 Lev. 268. Comb, 116. 1 

Show: 29. Brandon v. Peacock, Eaſter 3 Ges. 2. And 

is was likewiſe the practice in Chancery, 


rduwicke, Since by ſtatute 7th G. 2. cape 
15, ownets: of ſhips | 
their maſters without their privity, no further 
their intereſt in the ſhips and in the freight, the point 


liable for goods taken in by 
than 


, l * 
W 
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Parties in this ſuit, and will not affect any future de- 
inations. | | RW 
eng this caſe been directly within the reaſon of 
Boſon v. Sandford, ot Mors v. Sluce, the ſpecial verdict 
would not have been directed to have been found. 
Theſe two caſes are under the like reaſon, as is like- 
wiſe that of Brandon v. Peacock, and therefore muſt be 
taken for Jaw, not now to be ſhaken, and where there 
is a trading ſhip concerned in. a voyage, it muſt be con- 
ſidered in the nature of a common carrier, and the 
owners are liable for the negligence or fraud of the 
maſter, Theſe caſes depeng on tui grounds, iſt; That 
the owners appoint the maſters; and, 2zdly. That 
the freight comes to the owners, | | 
Here it is found by the verdict, that the laſt of theſe 
reaſons fails, and- therefore it will ſtand on this fingle 
ground, that the maſter being the owner's ſervant, they 
are liable for his act. | „ | 
The firſt difference attempted to be made between 
this caſe and the other is, that this trade of exporting 


_ is found to be a trade prohibited by the laws of | 


ortugal, but though the trade is found to be there un- 
Jawſul, yet the verdict has not found the conſequences 
of it, whether it might incur the loſs of the ſhip, or a 
perſona] penalty on the maſter only; and I am not ſa- 
tisfied that this will make any difference: the carrying 
on indeed a trade prohibited by the laws of England, is 
of material conſequence, and it js ſaid that the parties 
in that caſe ſhall receive no relief, as they are both 
arties to the crime, aud therefore the law will not . j 
one any remedy againſt the other. But if it ſhould be 
laid down, that becauſe goods are prohibited to be ex- 
ported by the laws of any foreign country, from 
whence they are brought, therefore the parties ſhall 
have no remedy or action here, it would cut off all be- 
nefit of ſuch trade to this kingdom, which would be 
of very bad conſequences to the principal and moſt 
beneficial branches of our trade, nor does it ever ſeem 
to have been admitted. Eq | | 
In the time of Car. 2. a ſuit was brought on a con- 
tract of marriage, the ſentence of the eccleſiaſtical 
court at Turin was given in evidence, and allowed to 
be conclulwve. | --, Ye 
But though a determination in a particular caſe may 
be binding here, yet that will not make the general 
rule of their laws concluſive in this kingdom, therefore 
it does not ſeem that the unlawfulneſs of this trade in 
Portugal, ſince it is lawful in England, will have any 
effect on the determination of this caſe. 
The next diſtinction made is, that it is found to be 
uſual when any gold is exported from Portugal to Lon- 
don, that the maſter ſhould take the freight to his own 
uſe, without accounting for it to his owners, unleſs 
there is ſome ſpecial agreement to the contrary, This 
point, if any, will make the material difference; but 
it wants to be a little more cleared up. | 
The bill of lading is found by the verdi& in theſe 
words, and in it are theſe words, 10 pay freight for i 
ſaid goods: now freight being the fruit and earnings 
of the ſhip, by rule of law belongs to the owners, and 
the maſter is only entitled to his wages. And therefore 
had it ſtood on the bill of lading, and nothing elſe, the 
court would have took it, that the freight belonged to 
the owners. 5 $ 0, 
But the queſtion is, whether the ſubſequent finding 
of this ulage will make any difference: now as to that 
the point will be, whether this is to be taken as a 
ſtrict cuſtom, or for no more than the common prac- 
tice, and that the owners only make an allowance to 
the maſter of this part of the freight, whether that they 
pay him leſs wages, or any other conſideration; for 
then it is only an allowance of part of their profits to 
the maſter, and they are ee, Arad, and 
therefore if this finding on the uſage is to be taken con- 
ſiſtently with the bill of lading, and the reward for 
carrying the gold is freight, and W by the 
rule of ſaw belonging to the owners, ey are within 
the caſe of Beſon v. Sandford. . 
Per curigm. Let the matter ſtand over. 25h 
In Hilary term 9 Geo- this caſe came on again, 
when the court unanimouſly gave judgment for the de- 
fendant. Vide Caſes Temp. Lord Hardw. p. 85. 194. 
: : — | 1 * | {5 
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- Maritime Aﬀaits, 


of law here. bfought in queſtion, only concerns the | 


* 


ſpector of his own nomination put into the commiſ- 
ſion. And it was inſiſted, that faith was to be 


than to read 


| Vide Stra. vol. 2. p. 1078. 


| under the head Declarations 


* 2 K n 
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Tr inity, 9 Geo. 2. Smith gui tam v. Gibſon. 


An action was brought on the ſtatutes of 13 R. 2. . 
$+ 15 K. 2. C. 3. and 2 H. 4. c. tr. for impleading the 
plaintiff in the Admiralty for a matter at land, and ar- 
reſting the to- and- thirtieth part of a ſhip, which , ¼ .- 
and-thirtisth part belonged to the plaintiff, whereby the 
* was detained, and he put to expence. | 5 
The defendant pleaded in abatement, that there were 
other part · owners not joined in the action, who it ap- 
peared were injured as well as the plaintiff, ſince the 


whole ſhip was detained in detaining a #wo-and-thirtierh 


parts | | 
Per curiam. The gift of this action is the ſuit in the 

Admiralty, which was againſt the plaintiff only, and 

therefore the reſt of the part-owners could not Jos 


| and therefore there muſt be a reſpondeas ouſter, © 


Stra. vol. 2. p. 1045. | | f |; 


In an action on a charey-party to go to Calait, and 
there to take in corn for Spain, the defendant pleaded, 
that the ſhip was unfit for the voyage, being rotten, 
and therefore. he did not load her. And iſſue being 
joined on the goodneſs of the ſhip, and ſeveral witneſſes 


j examined, the defendant offered to give in evidence a 


proceeding in the Admiralty Court at Calais, whereby 
commiſhoners were appointed to ſurvey the ſhip, on 
whoſe report there was a ſentence of condemnation. 
was objeRed, that this 1 a contract under ſeal on 
land here, the Admiralty had no juriſdiction, and con- 
ſequently their ſentence was void. It appeared that 
the plaintiff had intervened in the ſuit, and had an in- 
iven to 
theſe proceedings; and that it was not to be fi poſed 
that the ſame boundaries between courts ſubſiſt there 
as here: and that on inſurances nothing. is commoner 
proven made in foreign Admiralties, 
Lee, Chief Juſtice, refuſed io let it be read, this 
being a contract under ſeal at land, in which caſe, ac-= 
cording to our law, the Admiralty has no juriſdiction. 


Hilary, 19 Geo 2. Tonge v. | Watts. l 


See this caſe fully ſtated in page 373 of this work, 
under the head Inſurance. my * . 


Trinity, 3 Geo. 3. The Mayor of Yarmuuth v. Eatond 
See this caſe fully ſtated in page 359 of this work, 

| Executors of Ford. © f 
On a motion for a new trial without payment of 


* $ 


* coſts, by conſent of the judge who tried the cauſe, ori 


a verdict for the defendant in an action brought by a 
ſailor for wages *©* in a voyage .to Newfoundland; 'and 
from thence to Spain or Portugal, or ſome;port'in 


the Mediterranean.” 


The queſtion was, © whether ſailors in ſuch voy- 
ages are entitled to their wages at Newfoundland, 
+ or not till the ſhip's arrival at the port F delivery of 


The contract was, that the wages ſhould be paid 


| « the fiſh” 


© af that port at which ſuch wages were uſually due.” 


motion, the court 
| the defendant. 


The fad was, 3 taken, after its 

< arrival at Placentia in Newfoundland; and on its 

3 voyage from Newfoundland to it's port of delivery of 
t * | 0 a l 


After hearing the arguments of the council on this 
ordered the poſſes to be delivered to 


Lord Mansfield. It depends on a matter of fact, whe. 
ther this caſe is within the general rule of law ; which 


matter of fact is, where the fir/? p- 0: port. of deli- 


** yery, on this voyage or contract is. 


 fiſh-at Newfoundland ; and fo iy" the vety centrad 


This is a voyage from Barn/taple.to Portugal or Shai | 
or other port in he Mediterranean, . 0 pe | 
| . It- 


— 
* 


3 


65 


elf: which deſcribes it as one ſingle voyage, Which is 

to end either in Spain or Portugal, or ſome port in the 

Mediterranean, at the election of the freighter. The 
ſhip, was loſt before it arrived at i 
therefore the verdict ĩs 


ts port of delivery: 


E 


ri ht. N k* * ih 4 1 "BY 
. . Wilmot, Yates, and Alton, Juſtices, concurred with 
the Chief Juſtice in opinion. 


Per cuiam. Let the peſtea be delivered to the de- 
ſendant. Vide Bur. vol. 3. p. 1844. 


+ 800 Michaelmas, 6 Geo. 3. ; Ricord = Bottonham. , 
On an action brought for a Ranſom bill by the plaintiff 


who was captain of a French privateer,/againſt the de- 
fendant, who was captain of an Engliſb ſhip called the 


Syren, for the ranſom of the ſaid ſhip, which had been 


taken by the ſaid French privateer. ? 
; The aſs was tried e Lord Mansfield at Guild- 
hall,. at the ſittings after Ea/ter term, 1765, on which 
ſpecial caſe was ſtated for the_opinion of the court, 
the purport of which was as follows: . 
T bat the capture of the Syren, by the Badine priva- 
teer, commanded by the plaintiff, was four leagues 
off Cape Negrillo at fea, the 24th of Auguft, 1762. 


The plaintiff was then a natural born ſubject of the 


French King, from whom he had a commiſſion. The 
defendant was a natural born ſubjet? of Great Britain : 
And the Syren was the property of the defendant's 
owners, being Britiſh ſubjecls. i 

On the capture of the ſaid 
given at /ea the faid-24th of Augu/? 1762, ſigned by the 
plaintiff, the defendant, and 
ſaid ſhip Syren, (who was given as a hoſtage to the 
plaintiff), %% Ro 
The value of the ranſom bill given was 300 pr/loles, 


„ Bs the mate of the 


or 2360. flerling, though the ſhip Syren was of greater 


values | 
F. B. the mate died in priſon, at Port au Prince, on 
the 12th of Oober 1762. 
The ſhip Syren being 


OE » 


@ *» * 


| 
ſo ranſomed as aforeſaid, ar- 


-Fived at her deſtined port, viz. St. Lucca Martha Brace. 


That at the time of the capture, and till the 3d of 
Nov. 1762, there was an actual war between Great 
Britain and France, 


The queſtion was, whether, on theſe facts, the 


plaintiff is entitled to recover in this action. 
After hearing the arguments of the council on both 
ſides, on arguing this ſpecial cafe, and Mr. Blacgſtane, 
who was of council for the defendant, obſerving to 
the court that he had made enquiries abroad, and had 
anſwers from very eminent lawyers of France and Hol- 
land, that ſuch an action bad been allowed, and on 
% principles that could not be diſputed.” 
| Loid Mansfield ſaid, the court were all of the ſame 
Per curiam unanimouſly, Let judgment go for the 
plaintiff. Jide Bur. vol. 3. page 1734. 5 


N. B. There were ſeveral other actions depending 
on this queſtion, but on this judgment (which gave 
univerſal ſatisfaction) the ranſoms in thoſe actions 
were paid, EE vg „„ 


*;. 


. 


. 


Parriage, Se. 


% 


— . 


— 


—— 


Trinity, 1 M. & Al. Alleyne and Wife v. Greys | 
In an action of debt on a bond, the defendant lead · 


ed ne ungques accomple in loyal matrimony, the plaintiff 
demurred, and had judgment, for it alters the trial; 


| Inftead of trying it, per pars, it puts the trial on a cer- 
tificate from the Ordinary. 2dly, It admits a marriage, 


but denies the legality of it; whereas. a marriage de 
facto is ſufficient, and whether legal, or not legal, is 


no ways material. "Fids Salk. vol. 2. p. 437. 
| '* + | Bafter, 5 . & M. Hints v. Harris, 


5 The defendant married one ſiſter, who died, and 
afterwards he married the other, by whom he had iſſue, 
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| he was proſecuted in the Archdeacon's court of Lib. 
| field for an inceſiuous marriage; pending that ſuit his 


| Jecond wife alſo died, It was urged, that according to 


Kenn's caſe, all proſecution in the zcele/taftreal caurt 
ought to ceaſe ; for after the death of either of che par- 
ties before a divorce, they cannot proceed to make the 
marriage void, and baſtardize the illue. e 


k 


| But notwithſtanding that authority, fentence was 


| given in this caſe,” declaring the marriage to be void; 
and on motion in this court for a prohibition, cauſe 
was ſhewn why it ſhould not go, iz. becauſe this was 
an offence of ecil-/fia/?ical cognizance, and that court 
had the proper juriſdiction over it. 
Kenn's caſe is, that no proceedings ſhall be in order to 
be a divorce, where both parties are dead; but here tis 
one living who may defend the fuit, 0 
It was argued on the other fide, that there is no oc- 
caſion for a divorte, when the death of one of the par-= 


ties has determined the marriage; but the conſequence 


—_ * 9 


of this proceeding is to baſtardize the iſſue. . 
The 7nce/? may be ſtill determinable in that court, 


but then the marriage muſt not be declared void; let 


the party be punithed if the marriage was ince/tuous, 
but ,as to the ſentence of divorce, a prohibition was 
e which was granted 2. Vide Mad. Rep. vol. 
4. p. 182. 2 7 f „ 


| Hilary, 7 li. 3. Haines, or Hains v. F«ffell, or Jets 


ſhip, a ranſom-bill was y was appointed in this cauſe to hear council, 


why a prohibition ſhould not be granted to the ſpiritua? 
court of Worceſter, to ſtay a ſuit againſt Hains for 
marrying with the baſtard daughter of his ſiſter, 
It was urged for the prohibition, that it was not pro- 
hibited by any law, for there was neither affinity nor 
conſanguinty, for a baſtard is zobady's daughter. Cb. 
Lit. 123, 157. It is no conſideration to raiſe an uſe 
5 Co. 65. 41 Ed. 3.19, Old Bendl. toz. 8 
- The court was of opinion that no prohibition ſhould. 
be granted; for though baſtards are deprived of pti- 
vileges by particular laws, the fame reaſon prohibits 
them from marrying, as others. And it has been al- 
ways held accordingly, eſpecially where it is the child 
of a woman relation. And as it is argued, Hain 
might marry his own baſtard, which doubtleſs could 
not be allowed. The matter was adjourned. Vid 
Raym. vol. 1. p. 68. Mod. Rep. vol. 5. p. 68. 
 Michaelmas, 10 W. 3. Harriſon or Harris v. Cage 


| See this caſe fully Rated in 
under the head A#1oms, 


 Michaelmas, 11 W. 3. Clement v. Beard. 


On a libel in the ſpiritual court againſt the defendant, 
for having married and cohabited with his wife's fiſter, 
it was urged, that it is prohibited by the Leæuitical laws 
1 Inft. 235. 2 ac. 1. Rot. 1032. For 2. 191. Ney. 
. „ 5 
It was further argued, that by ſome of the books, 
an uncle might marry his niece,” but that a man may 
not marry his aunt, by reaſon of the ſuperiority which 
ſhe has over him. Therefore a conſultation was prayeds 
Halt, Chief Juſtice, What ſuperiority has an aunt 
over a nephew? What ground is there for the diftinc= 
tion? I cannot ſee any difference between the two 


page 23 of this work, 


| caſes. Now for this caſe it is certainly within the 


degrees of affinity, and in the ſame degree of conſan- 
guinity, there can be no doubt of it; for a man cannot 
marry his own ſiſter's daughter. I thought this caſe 
bad been ſettled, there is a, caſe in the books againſt 
Wei — V 

But indeed, if this marriage is not within the Leui- 
tical degrees, we are to hinder the ppiritual court from 
proceeding on a wrong foundation. Adjourned. Hide 
| Mod. Rep. vol. 5. P. . 


Hilary, 1 Ann. « Taylor'v. Rains | 
See this caſe fully ſtated in page 205 of this work, 
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The court was moved for a prohibition, .to ſlay a ſuit 
in the ſpiritual court on a contract oſ marriage by words 
in the preſent tenſe, ſuggeſting that the contract was in 


Hal Chief Juſtice ſaid; that tho? it 
e future tenſe, yet it was a matrimonial matter, and the 
iritual court had juriſdiction; and this was the great 
objection againſt actions at law, when ſũ brought up 
in thoſe phe 4 But in anſwer to this it was held, that 
the remedy in the piritun court was waved by be- 


wor. 


hat a contract by { 
riages. vize I marry you : You and I are man and wiſe 3 
7 this is not releaſeable : By words in the future tenſe; 

will marry . to marry you, c. which does 
not intimate an actual marriage, but refers it to a future 
act; and this is releaſeable: and as it is releaſeable, 
the party may admit the breach and demand ſatisfac- 
tion. 5 PR %s Ah 

He alſo ſaid, he remembered a caſe on evidence, vi. 
an action of aſſumpſit, in conſideration that the plaintiff 
promiſed to marry the defendant, the defendant pro- 


miſed'to him; on evidence it was proved that 
there was 4 promiſe; the defendant producing a 
ſentence in the ſpiritual court, in diſaffirmance'of that 


contract, it was held good counter-evidence, and the 

99 was nonſuited. Therefore a probibition in 
1s caſe was denied. Vide Salt. vol. 2. p. 437. Mod. 

Rope vol. ö. p. thee VV 


Trinity, 5 Ann. Andrews v. Strowt K 


This caſe was, a /ettlement made ts huſband and 
wife for life, and if he died without iſſue male living, or 
in vente ſa mere at the time of his death; a remainder 
over to truſtees for five hundred years, to raiſe portions 
for the daughters; the huſband tied, leaving iflue male 
at the time of his death; mts iflue male N 
died without iſſue male; the wife dies; the queſtion 
was, if this term ſhould rife again for the benefit of the 
daughters? Phe court was of opinion, that it ſhould 


maithder on the determination of the eſtate tail. 
the time of his death related only to the ventre /a mere 3 


” 
. 
TT | 
* 
— 


— wife was tiot pregnant. Vid: Mod. Rep. vol, 11. p. 


Michaelmis, 5 ln. Wignart's CG... 


Tue wife ſued in the /piritial court fot alimony, In 
fact; the Huſband was an ahabaptilt, and had a liceiice 
from the biſhop to marry, but married this Woman ac- 
cording to the forms of their. own religion 
2M ee ee By the canon lait 97 by 
words in the preſent tenſe, is a marriage; as I take gon to 
be my wife $A" is © a contra by words of the future 
* VIZ, 7 will take, &c. If the contract is executed, 
nd he does. take her, it is a marriage, and they cannot 


puniſh the parties for fornication. Ju Salk. but 2+. 
38. N 5 Ea . b ns 2 


See this caſe fully Rated N p ; of wie work, 
T 


© Buſter, 10 C. Baxtutt v. Ou. 

Ses, this, caſe fully ſtated in page 69 of this work, 
under the Head Laage. 
Ser this cafe fully Rated in page 8 of this work, un- 


j | 


der the hend 


it was by words in 


This judgment was revetſed for this reaſon, iz That 


1 8 I 3 
Collins or Collins v. 
collins, or Collins v. 
. + 
— 
. * k «<A FEM | > 
* * 


fact by words in the future temſe, for which if not per- 
formed the patty. had a remedy: at common law. 


taking himſelf to damages for the breach. He alſo ſaid, | 
> x the preſent tenſe, was a mar- 


ald then it was no more than an uſual limitation ; for 


* 


| 


| make one officer, the a& of « 
| 34ly- The court held this was not an action on the 63, 
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Miidalnias i Gee: 3. Panne: Robinſon, By v Anni 
Bland, Adniniftratrix de bonis non Na ahn Bland, 
o . 


Lid Mansfild obſerved in this caſe, that jt had 
been laid down at the bar, That a marriage in a fo- 
3 reign country muſt be governed by the 15 W of that 

© country where the marriage was held,” which, in 
general, is true. And that marriages in Scotland of 
9 going from bence far that purpoſe, wete inſtanced 
dy way of example. But they may come under a very 
different conſideration; according to the opinion © 
bags on page'33, and other writers. Vide Bur. vol. 2, 

% ST = „ 


653 


Gees 2. The King u. The ubobitants of 


Pręſton near Feverſham. 


| Adjudged, that the marriage of # minor, though with 


a licence, if without the conſent of the father, is al- 
foluttly null and void, If the as 


| by the expreſs words of the mar- 
riage att, —4 flat. 26 Go. 2. cap. 33. Vide Bur. F. C. 
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In an action on the of 1457 againſt 4, and B. 
part owners of a ſhip, for that he put goods on board, 
and the defendants undertook to carry them ſafely for 
e but yet wete ſo 4 ent, that the goods wer 
ſpoiled : on not guilty plea = in evidence it a —_ 
that C. and D. were alſo part-owners, and that the 
ſhip was under the care of a ma/ter, to whom the goods 
were delivered; and this being found ſpecially it was 


- argued for the plaintiff, ion i 
not, it being a condition. precedent, and not are- | argued for the plaintiff, That the action is grounded 


on the wrong, and may be 11 all, or any of the 
proprietors : there was alſo ahother doubt ſtarted, and 


]- that was; whether the owners were liable, when in 


truth they did not undertake, but in fact the maſter 
undertook on himſelf, &c. ? F 55 | 
Eyre, Juſtice, held, there was no difference between 
a land-carrier and a water-carrier, and that the maſler 
of a ſhi as no more than a ſcrvant to the owners in 
the eye if the law and that the power he has of hy- 
pothecation, Wc. che croil . 5 


of the freight, and 3 


as where fre 
of the other. 


ut in nature of. a contract, and that it was not the con- 
tract of one but all ; that there was no other tore but a 
breach of truſt; Therefore the court gave judgment 
for the defendant, becauſe all the owners were not 
joined, Vid Salk. voh 2. p. 449%, ah 


In an ationof ggg for taking negro worth 1007. 


| an jury * ſpecial _ vix. that 8 of 
the plaintiff was poſſeſſed of this negro, and of ſuch a 
manor in 8 that there is a law in that 
country, which makes the negro part of the real eftate : 
that the father 2 whereby the manor 1 
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| | 3 | 
e to the plaintiff as ſon andcheir, and that he endow- 
ed his maſter. of his negro, ahd of a third part of the 
manor; that the mother married one Watiing, who 


brought the negro into' England, where he was baptized 


without. the knowledge, of: the mother; that Matting 


and his wife are dead, and that the negro continued ſe- 
need, years in E-gland ; that the defendant ſeiſed him, 


&;, And after ſeveral arguments at the bar, this term 


it was adjudged, that this action would not lie; but zre/- 
% will lie for taking an apprentice, or heit apparent; 
an abbot might maintain zre/paſs for his monk, and any 
man can maintain 79707 tor another, if he declares 
with a whereby he loft his ſer uice; but it will not lie in 
bn 2 


Holt, Chief Juſtice, (aid, an actien of trover will not 


Jie for a negro, contrary to 3 Keb. 685. Butts v. Penny. 
S8 Sir Robert Waylond's Caſes \.\\ 
Sir Robert uſed to give his /ervant money every Sa- 

turday to defray the charges of the foregoing week, the 


2rvant kept the money. ; NY 
. Holt, Chief Juſtice The maſter is chargeable, for 
the maſter at his peril ought to take care what ſervant 


he employs; and it is more reaſonable that he ſhould | 


ſuffer for the cheat of his ſervant than ſtrangers and 
tradeſmen ; ſo if a ſmith's man pricks my horſe, the 
maſter is liable for the damage. Vide Salt. vol. 3. p. 234. 


Faber; 9 lis 3. Boulton v. Allium 


In this caſe it was held, that where a ſervant uſually 


buys for his ma/ter on credit, and takes up things in his 


maſter's name, but for his own uſe," that the meſter-is 
liable, but it is not ſo where the maſter uſually gives 
him ready money. | 

That where the maſter gives the ſervant money to 
buy goods for him, and he converts the money to bis 
own uſe, and buys the goods on credit, yet the maſſer is 
liable, ſo as the goods come to his uſe, or otherwiſe 
not. | 3x ; 1 1 : | 
That a note under the hand of an apprentice ſhall 
bind bis maſter, where he is allowed to deliver out 


notes, though the money is never applied to the maſter's 


ut where he is not allowed or accuſtomed to deli- 


ver out notes, there his note ſhall not bind the mo/ler, - 


unleſs the money is applied to the mafter's uſe. Vide 
Salk, vol. 3. p. 234. | 5 | 


Eaſter, 9 W. z. Bolton v. Hillerſen. 


The defendant being. a merchant,'his-appitice de- 
livered a note to the plaintiff, ohliging his er tb 
pay 100 J. to the plaintiff or-higgttder, according to the 
cuſtom of merchants. On this n N. was idught 
againlt the defendant; and ongthe trial this note was 
proved to be the writing of tiWapprentice, and that 
the apprentice had once given de a note to one Mr. 
Meonpeſſon for goney received by the apprentice of Mr. 
Menpeſjon, Which was applied to themnafter's uſe, and 
that Mr. Menpeſſan had recovered. the money of the 


1 
0 


maſter. CLEAN ION 5A | | 

I The proof for the defendant Was, that he did not 
truſt his apprentice to give ſuch notes; and that was 
proved by teveral, who had been his apprentices. The 
apprentice bimſelf ſwore, that he had loſt 1000. of his 
mefler's money at play, and that the day following a fo 


reign bill was drawn on his me/er, which he could not 


Pays and the money he had loſt at play too; therefore 
he reſorted to the plaintiff Bolton, with whom his 9 
ter uſually. had dealings: and becauſe the perſon who 
brought the foreign bill would not receive guintas; be- 
ing the only money that he. had, he perſuaded the 
plaintiff to receive the gaineas, and pay the foreign 
bill, which the plaintiff, did; and the apprentice gave 
this note to the plaintiff for the money received of him 
to pay the 100 l. which he had loſt at gaming. 


Holt, Chief Juſtice. In Stewel['s caſe it was reſolved, 
that though Stell gave ready money to his ſervant to 
bey eh 


ions, yet the ſervant took them on credit, 
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and becauſe they came to the uſe of Stawell, he was ad. 
judged liable, but T doubt it. So in the caſe of Sir 


Robert Wyland's, who every Saturday gave his ſervant 
money to diſcharge the expences of the week; the /er- 


_ vant did not pay the money due for ſeveral weeks to- 
gether, though he received it of his mar; yet the 


vendor recovered againſt Mylandi for goods deſivered to 
the ſervant, becauſe every man ought to take care what 
ſervant he makes uſe of; and if à maler happens to 
have a had ſer vant," it is more reaſonable that he ſhould 
ſuffer for the negligence or villainy of his ſervunt than 
L, O58 Ys WEAR 
a2dly. If a maſter has never intruſted 1 

charge him by ſigning of notes in the maſſers name; 
yet if the money for which ſuch note is ſigned comes 
to the uſe of the maſter; or if in this preſent caſe the 
t gave the note to raiſe money to pay the foreign 

bills charged to his mater, though he never permitted 

the ſervant to ſign ſuch notes before.” But if in this 
caſe the note was given for the money, which the ap- 
prentice loſt at gaming, and which did not come to the 
maſler's uſe, the naſter ought not to be bound by it. 
But the jury gave a verdict for the plaintiff; which 
Holt, Chief Jaktice, approyed. -Vide Raym. vol, 1 


| Michaelmas, 9 W. 3. Jurbervill v. tampe, 


0 15 5 action on the caſe : for negligently keeping bis 
fire, whereby the plaintiff's heath was conſumed, it 


1 


VWwas ſet forth in arreſt of judgment, that the defendant's 
ſervant had kindled this fire by way of huſbandry, and 
a wind and tempeſt aroſe,” and drove it into his neigh- 


bour's field. It was urged that it could be no neglect 
in the defendant, but the act of God. | 

Holt Chief Juſtice... If my ſervant throws dirt in the 
highway I am indictable. So in this caſe if the de- 
fendant's ſervant kindled the fire in the way of huſ- 
bandry and proper for his employment, though he 
had no expreſs command of his ma/ter, yet his maſter - 
ſhall be liable to an action for damage done to another 
perſon by the fire, for it ſhall be intended, that tb 


— 


maſter's benefit. Vide Raymond, vol. 1. p. 264. 


ſervant had authority from his maſter, it being for his 


+ » Michaelmas, 10 W. 3. Anonymous, 


Holt Chief Juſtice. If the ſervant.-of A. drives his 

cart againſt another cart wherein is, a pipe of ſack; 
and over-tufns the cart and ſpoils the ſack, an action 
lies againſt 4. So where a, carter's /ervant drove his 
cart over a boy, it was held the boy ſhould have his 
action againſt the naffer. So inthe caſe of Lane v. 
Cotton, a letter with bills in it was delivered at the 


poſt office to a ſervant, and it was held that an action 
on the cafe lay againſt the po/f-mafer, and not againſt 


the L unleſs he had _— for then he was a2 
wrong doer, as were a gaoler ſuffers an eſcape wilfully ;. . 
otherwiſe if negligently. Vide Salk. _ 2. p. His 

Y ene e 


k 


A A pawnbroker's ſervant took a 17 . ; the pawnor 


came and tendered the money to the ſervant; he ſaid 
be had loſt the goods. On this the pawnor brought an 
action of trover againſt the maſſer, and Holt Chief Juſ- _ 
tice held the action was well brought. Vide Salk. vol, 


2. pP. 44's» 


_ Michathiias, 1 V. 3. Roftere v. Sawkins. 


On an action of treſdaſi brought by the maſter for 255 | 
teryoh'the ſervant, whereby, 25 IT be defendant plead- 
ed, that the plaintiff and three more were owners of a 
boat for conveying of paſſengers between L. and G. 


and they conſtituted the defendant maſter of it; and 


that finding the ſaid ſervant on board damage feaſant, 
he took him and turned him out. © The plaintiff vis | 


| plied, that being part-owner, be commanded him to 
go on board and ſerve there, to which the defendant 


demurred ; and adjudged. for the defendant; for when 
the part owners bad made the defendant maſter, they 
could not put any ſervants on bim witbout 2 ſpecial 


— 


C5 


4 
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agreement for it, for breach whereof an 


fore judgment was given for the defendant. Vid: Mid. 
Rep. vol. 12. p. 434. 5 A gan a ae 
4 


1 Re .”% : 3 ER, Fs = 9, 4 
Faſler, 13) M. 3. Anonymous, 


Holt Chief Juſtice, A lieutenant of at n of .war 
4d i 0.2 Kr not 
wound him, for that is not moderate correction. Vid 
Mod. Rep. vol. 12. p. 504. | | 


_— 
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Michaelmas, 13 V. 3. Anonymous. 


Halt Chief Juſtice. If & ſerbant uſually employed 
to pawh goods fof his ma/ter, or to borrow money for 
him, borrows of me, or pawns his maſter's goods with 
me for money; I can, maintain an action of debt 
againſt the maſter thereon. © © | 8 
a2dly. If my ſervant has a nate ſor money due to me, 
or other goods which in their nature are not properly 
in the cuſtody of a. ſervant, that is evidence af firltfight 
that he has an authotity from me to apply them to 
ſuch uſe as he afterwards puts them to; but the con 
trary may be given in evidence, as that he came by 
the note by undue means, or had it for another parti- 
cular purpoſe, | which was agreed to by the court. Vid 
Mod. Reps vol. 1. fe 564. * a! 264 ONW MR, 23771536 
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Michaelmas, 1 Aun. The Queen v. Gducht or Gouch, 
An order was made by tt juſtices on the defen- 
dant, reciting, that 42s. and 44. was due from him 
to J. S. for work and labour in huſbandry, which they 
ordered him to pay. ie WHCAL WHEAT 
On this order being removed into this court by cer- 


tiorari, the defendant's council took an exception to 


the order, that it does not appear to be fatute wages, 
and that only ſuch are within their juriſdiction. * 


_ Powell and Gould Juſtices, ſaid, though the fat. gives 


them a power only to ſet the rate for wages, and not to 
order payment; yet in conſequence thereof, they have 
alſo taken on them to order payment; and the courts 

of law are indulgent in remedies for wages, as appears 

by their ſuffering the ares court to have cogniſance 
of marinets wages, and therefore we will intend it to be 
ſuch wages as are within the //atute. Therefore the 
order was affirmed. Fide Salk, vol. 2. p. HA. Raymond 
vol. 2. p. 820. „ et nr den 
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Hlilary, 2 Ann. Ward v. Evans. 
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The plaintiff ſent his /ervart to receive a note of 50 l. 
of B. who went with him to Sir S. Evans's ſhop, who. 
indorſed off 500. from a note B. had on him, and gave 
Ward's ſervant a note of 50 . on one Walls a gold- 
ſmith, to whom the note was carried the next day by 
Ward's ſervant, Wallis reſuſed to pay it, and that day 


broke; on this the note was, ſent back to Sir S. E- 


Dans. | | ET * \ BHS! 8 124. ; A 3+ v.44 
The court held, 17, that this money was received 
by Sir S. Sen,, 


zdly, That the act of the fer bant ſhalt not bind the ; 


« Tx 
Wo 


1 


% 
9 


5 


Oe 


4 
p : 


4 


| 


4 
* 


„ 


. 


: 


| 


15 Eafeer, 5 dun. Smith v. G6 


lie for ntgroes : But not allowed. 1 
Per curiam.. This action does not lie for a negroe, no 


given for 5 for all 
the damages fo 
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* | 
; 4thly, That the party revgivitiy ſuch-note ſhoul 
have read 8 receiye the money, as in this 


Cale, the next day, and is not obliged as ſoon as he te- 


. cejves it, te g directly, for. his money: ſo judgment 
; was given, for. che plaintifs Vide $ath. 
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Trinity, 3 Am. The Ducen v. London. 


An order was made for paymeht of wages, which 


| 2 2 tuo 3 Lee retained oy the cane 
_ cant, who. was overſeer of the works in the gardens of 
Hampton * at ſo much per day, and had worked: 
there ſo many days; therefore the order was, that 
the defendant ſhould pay them, Po En 


Her curiam. The ſtatute extends only to ſervants in 


huſbandry, not to gentlemen's ſervants, nor to journey- 
men with, their a/ters.: had the order been general, 
vis. t6 pay ſo much to 105 ae | 


two of his ſervants, the court would have ſuppo 


them two of his ſervants in huſbandry, but here is no 
room for ſuch intendment, fince tlie contrary appears. 


Vide Salk. vol. 2. p. 442. 
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ter aQion of fee for a negro, and ſeveral othet 


goods, the defendant let judgment go by default, and 
the writ of enquiry. of d 


the jury gave /zberal damages, as to the goods, and the 
5 and as to the negre a motion was made in ar- 
reſt of judgment, that zraver would not lie for him, 


becauſe one perſon could not have ſuch a property in 


i ” . 


another as to maintain this action. 


It was argued for the plaintiff, that a negro was 4 5 


* 


chattel by the law of the plantations, and therefore 

trover would lie for him; and that by the Levitic 

law, the mafier had. power to kill his ſlave; Exodus, 
a 


cap. 20, verſe #1, it is ſaid he is'bit the maſter's money; 


that if a Lord confines * 3 villatn,' this court cannot 

| B. Villain 5. and the caſe of 
Butts v. Penny. 2 Lev. 201. 3 Kab. 785, was relied on 
as a certain point, where it was held that treuer would 


ſet him at liberty. Fit 


F 


more than for any other man; for the common law 

takes no notice of xegroes being different from other 
men. By the chmmon lato, no man can have. a pro- 
ty in another, but in ſpecial caſes, as in a villain, 

ut even in him Dot to Kill him: fo in captives took 
in war, but the taker cannot kill them, but may ſell 
them to ranſom them : there.is no ſuch thing as a 


ſlave by the law of England. And if a man's ſervant is 


took from him, the maſter cannot maintain an action 
for taking him, unleſs it is laid whereby he len bis ſer- 
vice. I A. takes B. A Prenthman captive in war. A. 


cannot maintain an actich, 'wherefore he took B. his pri- 
ſoner | from France Au the court denied the opinion 


in the caſe of Butt g. Suns therefore judgment was 


Sir Charles, or if the ſervant had purſued his authority 


in taking a note in lieu of money, and had a power to 


give a receipt, and diſcharge" the debt without receiy- 


/BBͤk ( WWWunLmm mmm 
Holt, Chief Juſtice.” A bill is no payment; but if a 


man will give a receipt; he by that accepts the bill as 


money, and payment; and tbetefore this caſe turns 
on ther receipt; nee 16 mth } ' 25 gr is 3 85 
+ Powell; Juſtice; Sir Charlit ſhould have ſent his 
man back again the ſame day to have diſſented, elſe it 


” 


EY ao: is a preſumption that his maler was e With, ; 
ata of 22 . 39 N 8 Bur ge MITE $6 r 
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5 | es was executed; before 
| Hilt, Chief Juſtice, at Guildhall in Londen, on which 


70 ; but the neg 4 T. and as to E 
the damages for hiaiy that the plainti f tale nothing by 
his bill. : Vide Raym. vol. p. 1274. 1 5 x q * | 4 | g a 5 


Eater, ; Ann. Sir Charles Thorold v. Smith... 


The defendant being indebted to Sir Charles in ioo. 
Sir Charles ſent his ſervant to receive the money; tbe 
ſervant took, à goldſmith's note on one Fehnſon, and 
prob receipt to Smith; within, a week after. Fohn/on 

ailed, the queſtion was, if mk ws Hog payment to 
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Ateres the esse, De which the court agreed,” ahd 

| bat this caſe differed from the caſe of Wars V. van. 

Adjodrned- 1 

4 rioety term ſo owing, the mitter caine op again, 

when. Holt, Chief eld, the receipt of a 1 2 

vant that had power, was the teceipt'of the maſter. 
. 7% 57. . 


Ne 6 _ Sock. v. run. 


Seo this: caſe Te in page 36 of this mak, 
under the head 


Michela, 8 dum, Tube * Ten, gy 


Ses thiv eaſe full fated f this oh. 
e Ni iet on rk, 


See this caſe ll Rated in page 231 4. this 1 
under the bead Bills of Exchange, &. 


A 8 Geo. And v 


The plaintifr oevtediig to the common e 5 
dealing delivered to the defendant's ſeruant, an ingot 
of gold to aſſay; and it 1 8555 returned, he brought 
an action of rover àgainſt the 2er. 0 

Pratt, Chief Jaſtice, held, that the delivery, to 
the ſervant was ſufficient to maintain the aQion againſt 
the maſter, on proving the ſubſequent demand and re- 
5 ſo the plaintif bad a verdict. . Beete ? 


wal, 1. p. 30 $. 
| Hilary, . Geo, Heard v. Dale. 


The defendant. who was 4 conſiderable "EN 
';ron,- and known to- the plaintiff as ſuch, iy Yee dan 
1 never dealt together before, ſent à waterman to 
aintiff for iron on credit, and. paid for it after- 

— He ſent the ſame, waterman a ſecond. time, 
with ready money, who received the goods, but did 
not pay for them. Pratt, Chief Juſtice, held 
the ſending him on truſt the Bt tie, and paying for 
the goods, was giving * credit, fo as to charge the 
defendanc on the fecon contract. Vide ous bal. 


1. P. 306. 


ITY 


Michatlnas, 8 Gre. Cary v v. 2 


"The defendant was a clerk of the South=Seq com- 
pany . and took in the payments on the third .ſubſcrip- 
tion : the plaintiff paid him 6001, and he by miſtake 
never 8 it in the book, but however paid it over 
to the compan | 

0 Aae Juſtice, held, that no aQion. would 
he. againſt him. That if de Fa at paid it over, the 

laintiff would have h bis e n, either to charge 
ben or the company 3 as in the common caſe of pay- 
ment to a goldſmith.s s fervant, who does not carry it 
1 the-account of his er, the party has an election 

Po either; he may charge the ſervant, be- 
"os till the N is pa aid over, he receives it to his 
own uſe; or he may paſs by the /ervaxt and make his de · 
mand on the maler, becauſe payment to the ſervant is 
made in confidence och the credit given 1 by the . | 
ter. Vide Stra. vol. . 5. 480, | | 


Micha Ds n ene v. Renal and aber 


On an 77 of Ph Erie an and | againſt 
Hoh 20 eaded /on 4 3 
that — 3 to Reynolds 
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| 1 mee Je Feen and 2 the plaintiff having aſ- 


ſ maſler i his 5 he i defi ce hi 
le Nek the e 11 on 4 the pes | 
was: Ws 5 — the $i day dy maſter mitzht be 
Wen by way of ac th | 
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| E. the head 


4 >9e 6g 


1200. in gold to India, here a cuſtom was due for 


—_— — 


a bi 


it: whereon 197% 
action againſt H. 


had happened, jt ought to have come from the other” 
ſide 122 not being 2 i» ſer 


ha vol. 1s, P. 15. bh 5 aa at] Ts 


ſigned by the defendant at London, who inſured a hip 
from thence to the ef- Indies, warranted. to. depart 


with convoy, and was loft. After a. frivolous iplea: 


out as 6f 


— 


Jin 


e ah hy ey 


es Siena ae 


Ebay 000. 2. Fans v. Bibi al, | 
ber this caſe flly ined in page M be Unis works 


1 


Aſicbuslinon, uw G 2. Jun v FH 
See is caſe full ſkatell th of e n IS 
b Tala | page 46; of i * 


under the head 


8 5 + A 4 
i + 


| Perchants and Jaun. 


© J0 abi umu. 
Adi or ae Ocmpany andes br 


it, but ſaved 1 5 ſactor, and never paid. 
Per curiam. The factor hall have the benefit of It, 
and not the Ca- India Company, for it was Yue from 
them, and ought to haye been paid; therefore the 
cannot make a title t it againſt one A has the p 
ſeſſion, for that is ſufficient againft all rr bur 
againſt him who has the very right, and the 
ment in this caſe was at the peri of the es 72 
Salk. vol 3. P. 235» r a CIA . 


ing, . U Ms gene Lei, 


8e this caſe full : 
4 thee 2 e e wo, 


Hilary, 3 I, & ee „Hb. 


' An, action was. brought. on a bill of ee l | 
high the plaintiff. declared, that the defendant drew 
of exchange. according to the ciſlam of "merchants 
on one V. a merchant. at Rotterdam, payable to i. E 

within two. uſances and an bu; and Alledged them 
be at Rotterdam two. months: and an half; and ns x 
ſet forth the cuſtom, that if ſuch bill be proteſted for 
non- payment, the drawer is liable; that the bill was 
aligned over, _e moe tendered to . he did not p eh 
proteſted, and brought th 


The pint muſt have dag + : 
zſt, becauſe t 2 7 merchants is the. = of na- 
2 and of ce common law, and therefore we 
ht to take notice of it, whos ſer forth in pleading. 
1H. 11 B. 182. 3. The I ee 
is, that if he, who has ſuch bill, Japſes his time, and 
does not proteſt; or make his req bo „ if any accident: 
happens by his neglect, in 8 to the drawer, 
he has loſt his ny againſt bim; bur if ſuch a thing 


i) 


1 WO 
* 


Per curiam. 


W mu 2 8 declara- 
_ t is not neceflary, to the mar = 
but neceſſary to Mew how Ib uſance 5 be 
intended, becauſe it varies as Ow: pe. FI 


Aub, * . Lari cn. e 

0 an action brought on a policy of * note 
with Gnvey ; and the declaration ſhewed that the ip 
t from London to the Downs, and from thence 


and demurret, the caſe ftgod upon the declaration. ; to 
which it was objected that here. was * e 


Nr 


are to be had, as the Downs, O&c. 


c RO Ee 

Holt Chief Juſtice, contra. We take notice of the 
laws of merchants that are general, not of thoſe that are 
particular uſages. It is no part of the law of merchants | 


to take convoy in the Downs. Vide Salk. vol. 2. p. 


In an action brought againſt the Þart-owners of 2 


ſhip, called the Upton Galley, a verdict was given for 
the plaintiffs; and the following point was ſaved to 
the defendants, viz. one Harvey loaded the goods for 
which the plaintiff brought this action, and conſigned 
them to the plaintiff by a bill of lading, but the goods 


appeared by the invoices to be Harvey's; and the queſ- 


tioa was, whether Harvey or Evans ought to bring the 
action.. ; 4 Xx 

The court were of opinion that the invoices ſignified 
nothing; but that the conſignment in a bill of lading 
gives property, except where it is for the account ot 


another; fo that if a bill of lading is made to 4. he 


has thereby an ownerſhip to maintain an action; but 
if it is to A. for the account of B. then A. is only 
B. “s fadlur, and B. has the ownerſhip, and muſt bring 
the action; and in this caſe the action is well brought 
by the plaintiff. Yide Mod. Rep. vol. 12. p. 156, 


Eafter, 10 . z. Martin v. Crumps 


Adjudged, that if two Joint merchants make B. their 
faftor ; and one dies leaving an executor ; this execu- 
tor and the ſurvivor cannot join, for the remedy-ſur- 
vives, but not the duty ; and therefore on recovery he 
muſt be accountable to the executor for his teſtator's 


Afichazimas, 11 . 3. Hrtnymous. 


Hk, Chief Juſtice, If a ſhip be inſured under Cap- 
tain J. S. the part-owners may —_ the captain, 
without notice to the infurers. ide Med. Rep. vol. 12. 

z 08 7p | era 


* 


Baer, 13 V. 3. Anonymous 


Holt, Chief Juſtice. Every facbar of common right 
is to fell for ready money; but if be be a factor in a 
ſort of dealing or trade, where the uſage is for factors 
to ſell on credit, there, if he ſells to a perſon of good 
credit at that time, and he afterwards becomes inſolvent, 
the fuctor is diſcharged; but otherwiſe, if it be „ — 
man who is notoriouſly diſcredited at the time of the 
ſale: but if there is no ſuch uſage, and he, on the ge- 

neral authority to ſell, ſells on truſt, let the vendee be 


ever ſo able, the factor only is chargeablez for in that 


caſe the futior having gone beyond his authority, there 
is no contract created between the vendee and the fac- 
tor's principal ; and ſuch ſale is a converſion in the fac- 
tor; but if the fale is not in a market overt, the pro- 
perty is not thereby altered, but ftraver will lie againſt 
the vendee. 80 likewiſe if it be in a market opert, and 


the vendee knows that the factor ſells as factor. Vide 


Med. Rep. vol. 12. P. 514. : 1 7 4 "hy | 
_- Mithaelmas,' 13 W. 3. Anonymous 


' Holt Chief Juſtice, The proper xemedy againſt a 
Factor, acting as ſuch, is an ation of account; but if 
he converts, trover will lie againſt bim. If A. finds 
goods, the property of B and refuſes to deliver them 
to him, his remedy is traaur ; and if G. happens te get 
them, A. may maintain #xover againſt him, But he mall 


have but one ſatis faction; but aftet H. bas recovered - | 


= B. B. n urouer againſt 6) Nai 
: 5 * 1 — tes PT Fe 
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_ _  -» Merchants/and Factors 
ter turiant. The glauſe, warranted to depart wit! 
convoy, muſt be conſtrued according to the uſage a- 
mong merchants, i. e., from ſuch; place where convoys 


W 


4 . 
6 s 
% o 
& | Y 


5 


5 N Hilary. 1 An n LIEN 

A ſhip that was inſured, being on her voyage, was 
ſeized by the government and converted into a flre hip: 
the queſtion was, whether the infurers were liable? 


Holt Chief Juſtice thought it was within the word 
detention, but the cauſe was referred. Nds Salk. vol. 


A ; | A&B | fp | | 
Mithatimar, 1 fun. Green, v. Young. 


See this caſe Fully iated in page 551 of 'this work, 
c 


Hilary, 2 Ann. Bond v. Gonſaless wy 


On an action on the caſe on a policy, which was to 
inſure the William gs a I 7 om Bremen to 
the port of London, warranted ig p ek with convoy + 
The caſe was, the galley ſet fail from Bremen under 
the convoy of a Dutch man of war to the Elbe, where 
they were joined by two other Dutch men of war, and 
ſeveral Dutch and , 120100 merchant ſhips; from thence 

they failed to the Texel, where they found a ſquadron 
of Engliſh men of war, and an admiral : Aſter a ſtay 
of nine weeks they ſailed from the Texel, when the gal- 
ley was ſeparated in a ſtorm, and taken by a French 

_ privateer : But being afterwards taken from the 
French by a Dutch privateer, .paid 801. ſalvage, 

Holt Chief Juſtice, held, that the voyage ought to be 
according to uſage, and their going to the Elbe, though 
in fact out of the way, was no deviation; for till after 


a the year 1763, there was no convoy for ſhips directly 


from Bremen to London. Therefore the plaintiff had a 
verdict. Vide Sath, vol. 2» f. 44. 


b 


Trinity, » Ann. Buller v. Cripe, 
See this caſe fullly ſtated in page; 230of this work, 5 
under the head, Bulls of Exchange, Wc. To 


: Michaelmas, 2 Ann. Bates v. Grabham & abs. 


On an action on the caſe on a policy of inſurance, on 
nen afſumpſit pleaded, the caſe was as follows, viz. one 
Mr. Cry/p being at the ef Indies, ſent a letter to one 
Bates to inſure goods on the Mary Galley of St. Chriſto- 
pher's, Captain A. Hill, Commander, at London, Bates 
carried the letter to one Stubbs, an inſurance broker 
and he by miſtake made the aſſurance on the Mary, 
Captain Haſlewood, commander, c. this policy thus 
made, was ſubſcribed to by the defendant. The Mary 
| Galley was Joſt, and then Stubbs applied to the inſurers 
to conſent to alter the policy, to which they agreed, 
and the miſtake was reiß d. It was objected at the 
trial, that the Mary was a ſtouter ſbip than the Mary 
Galley, and that the inſurers ought to have an increaſe 
of premium for the alteration.» 1 1 
Holt, Chief Juſtice, held, that the action well lay, 
| and that the miſtake might be ſet right, and that Stubbs 
Was 2 | a witneſs, and cited a caſe which —— 


— 


when Pemberton was Chief Juſtice, where an inſurance 
was made from Archangel to the Downs, and from the 
| Downs to Leghorn ; but there was a parol agreement at 
the ſame time, that the policy hould not commence 
till the ſhip came to ſuch a place; and it was held, 

that the paro/ agreement ſhould avoid the writing. 
Vids Salk. vol. 3. p. 44 


nan. 5 d hv Mayor bl. of les; i. 
Ha, Chief Juſtice. The word merchant includes all 
ſorts of Araders, as well and as properly as merchant 
adventurers. Vide * Guilda, Dy. 279. b. A mer- 
| Michnelmas, 3 Ams Muri v. Apprice. 


On an insb. Mere for menen received to the 
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= | Plants wt, ths caſe was : the plaintiff, and defen- 


dant 
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dant and others, were-part-owners of a ſhip, and ſe- 
veral ſums of money were given by the reſt of the 


| part-owners to the defendant for the uſe of the ſhyp, 


for the receipt whereof he had given a note : that the 

defendant had actually laid out the ſaid ſums on the 
ſhip and voyage, and entered an account of the man- 
ner, &c, in a certain book kept for the affairs of the 
ſhip; and then an allowance thereof was entered like- 
wiſe in-that book, which book belonged to the plain- 


and now was in the plaintiff's poſſeſſion; and on this 


matter the court was moved, that the plaintiff ſhould | 


either produce that book at the trial, or let the defen- 


dant take copies of ſuch entries, and allowances of 


payment therein, as would be proper for him to make 
his defence by; and it was argued, that this ought to 
be as well in this caſe as if a man brings an action of 
covenant on an indenture, and the defendant ſwears. he 


never had a copy, the court will not compel him to 


Murder /:- Appeal, Certſozarf, Conſtable, 


plead till the plaintiff furniſhes him with a copy, to 
which the court agreed. | 


Per curiam. Here the defendant ſhould have taken up 


his note on account beiug allowed, and you have intruſt- 
ed him with the cuſtody of this book; and if he has 


broke his truſt, you muſt ſeek for remedy in equity ; | 


and if an action is brought by a ſhop-keeper for money 
due on the ſale of goods, we never oblige him to pro- 
duec his books; but if very ſlender evidence be againſt 
him, then if he will not produce his books, it brings 
a great ſlur on his cauſe. | 


- Holt, Chief Juſtice, faid, the plaintiff would do | 
well to conſider whether an indeb. afſumpfit, would lie 
in this caſe ; and they would do nothing in it: they | 
notwithſtanding owned it to be a miſchieyous caſe, as 


where many are tenants in common, or co-partners 
in a trade, and have one common book of their tran- 
ſactions, and one has poſſeſſion of it, and then brings 


264. 


| 


a f Eaſter, 8 Ann. Anonymous. 5 | 
A. and B. being joint merchants, and having goods 
jointly between them, 4. delivers the whole to C. in- 
truſt for his executors, and dies, and C. delivers them to 
the executors accordingly, B. as ſurvivor brings trover 


againſt C. The court held, that there is no ſurvivor 


in merchandize, but an action of account given by the 
ſtatute; and C. having performed his truſt, is diſ- 


the executor only. Vide Mod. Rep. vol, 11. P. 223. 


Hilary, 1 Geo. —— v. Ormſton. 


| See this.caſe fully ſtated in page 232 of this work, 
under the head Bulls of Exchange, Se. 5 


Ks Hilary, 16 Geo. Md nan coy veTaſh, ; 'P . 


It was held by Lee, Chief Juſtice, that though a 
Factor has power to fell, and thereby bind his princi- 
pal, yet he cannot bind or affect the property of the 
goods by pledging them as a ſecurity for his own debt, 
though there is a regular bill of parcels and receipt; 
and here the jury found accordingly. Vide Stra. vol. 
SHITE: 5: 11 | an Me e BOT i 


Hilary, 16 Ges. 2. Scrimſbire v. Alderton. 


Sec this caſe fully ſtated in page 190 of this work, 
under the head Bailment. | bi, 


ww 4 3 


france Company. 


It is held, as a ſettled point, that a factor to whom 


a balance is due, has a lien on all goods of his prin- 
cipal. ſo long as they remain in his poſſeſſion, on the 


authority of the caſe of Kruzer and others v. Wilcox 


others in Chancery. Vide Bur: vol. 1. p. . 


wt 


actions againſt the others. Vide Mod. Rep. vol. 6. p. 
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under the head Indidment. 
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tif, defendant, and other part-owners_ in common, See this caſe fully ſtated in page 240 of this work, 


| Eafter, 10 W. 3. The King and Morice, v. The Mayer, ö 
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Hilary, 31 Ges. 2, Godin and others v. The London 


4 


Hilary 3 3 Geo. 2. Foxcroft and another. Afeneef o 
WY, Satterthwaite, a Re o. — ym nk 


"© See this caſe fully ſtated in page 202 of this work, 
under the head Bankrupts © © OV 
£afeer, $ Gee. 3. Pillan and Roſe v. Van Merop * 


'A 


under the head Bill of Exchange, &c. 


5 Bills of Exchange and Inſurance. , 
-  Viſnomer / Plea. Nh 
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Nontonfoꝛmiſts and Papiſis. 


Hilary, 6 W. & M. The King v. Larwood. 

An information was exhibited againſt the defendant 
for not taking on him the office of ſheriff of Norwich : 
he pleaded at. 13 Car. 2. that he had not qualified 
himſelf, for that he had not taken the ſacrament as en- 
joined by that ſtatute, according to the uſage of the 
church of England, &c. The Attorney-General re- 
plied, that he was obliged by law, and ought to have 
received the ſacrament, &. The defendant rejoined, 
that he was a prote/tant diſſenter, and exempted by the 


| g 0 N 
| toler ation act, which he ſet forth; and on a demurrer 
to this rejoinder it was adjudged, that this is a private 


act, of which the court cannot take notice without 
pleading it; that by ſeveral other ſtatutes all perſons 


are to obſerve the diſcipline of the church of England; 


that the law took no notice of diſſenters before this act 


of toleration, which extends only to ſuch di h 
charged, fo that the action ſhould be brought againſt | l , — — 
| fions; that Hat. 13 Car. 2. now pleaded by the defen- 


take and ſubſcribe the declaration at the quarter-ſeſ- 


dant, does not exempt. men from ſerving in offices to 
which they were obliged before that a& was made, but 
to qualify them to execute it, and that the ſubject can- 
not be exempted from this office, but by act of parlia- 


ment, or a grant from the King. Vide Salk." vol. 3. p. 


4 


134. bid. vol. 1. p. 167. Raym. vol. 1. p. 29. Mod. 
' Reps vol. 4. p. 269. bid. vol. 12, p. e N <0 5 
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| Michaelmas, 7 W. z. The Jes we Hall. - 


4 


See this caſe fully ſtated ia page 524 of this work, 


” 


under the head Ecclefiaftical Matters, &ce 


Sc. of Lincoln, or-the King v. Murritce. 


See this caſe fully ſtated in page 626. of this work. 
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The plaintiff being a guater, moved for an attach- 
ment againſt Byron, offering to take his folemn aſirma- 
tion, according to the late a, that he went in 1 -fonxh 
of his life; but the motion was denied, unleſs he wouldd 
take his oath in the common form, becauſe this was a 
8 e ; _ + _  creminal 


-” 


1 


| Nonconfozmilts and Papiſts. 


criminal caſe; and not within the ſtatute. Vide Salt] © Trinity, 4 Geo. 3. "The King wk 


vel. 3. P. 133. Mod. Rep. vol. 12. p. 243. 


Michaelmas, 3 Aun. _ The Queen v. Pracbh. 


— 


A diſſnting miniſter having qualified himſelf accord- 


to the toleration act in one county, kept à conven- 


0 n | 

ith in that county; and afterwards removed into an- 
other, and kept a new conventicle without a new quali- 
fication. The Juſtices convicted bim, notwithſtand- 
ing the foleration. The Attorney General moved for a 


an attachment againſt the juſtices, but it was denied; 
then he moved for a mandamus to permit him to preach, 
and that was denied alſo. 
The court held, iſt. That a 
granted to do ſome act in execution of the law, where- 
as this would be in nature of a writ de non mole/tando. 
2dly. That a diſenting mini/ter is ſtill liable to the 


old penal laws for preaching in conventicles, unleſs he 


ualifies himſelf according to the a#? of toleration. 
zaͤly. That a licence enrolled at the ſeſſions in one 
county, Will not extend to another, but he muſt have 
a licence enrolled in the county-where he preaches. 


Note. The law is ſince altered in this particular, by | 
flat. 10, Ann for preſerving the proteſtant religion: by 


better ſecuring the church of England, Vide 
2. Pp. 51%, | 


' Michaelmas, 3 Ann. ''The Queen v. Ride. 7 


alt. vol. 


A popiſh recuſant convict made his wife executrix, and 
afterwards ſhe was permitted by the ſpiritual court to 


prove the will; but a prohibition was granted, becauſe 


{the is diſabled by the general clauſe of Hat. Eliz. c. 4. 
. 33 wh ae ge Salk. val. 


ſe. 22. and not enabled by the proviſoe. 
3. P. 133. 1 8 „ 


"Trinity, 7 Geo. Robins v. Sayward. _ 


Per curiam. We cannot ground an attachment for 
non- performance of an award on the information of a 
Duaket ; for though it be in a ſuit between party and 
party, yet it is a criminal proſecution within the pro- 
viſor of ſlat. 7 & 8 W. 3. c. 34. Vide Stras vol. 1. page 
441. B 1 . N a | | 15 


* 


under the head Abatement., |: mo 


Trinity, 8 Geo. The King v. Green. 


The court was moved for leave to exhibit" articles of 
the peace on behalf of one: Elizabeth Collet, a guaker, 
ſwear, the court would do nothing 


but ſhe refuſing. to 


in it. Vide Stra. val. 1. 5p. 527 0 K 90 ? 
Hilary, 13 Geo» The King v. The Inhabitants of St. 
; .. Thomas, . Southwark , 155 


of his being an occupier of à meezting-houſe where he 
preached,” and on an appeal to the ſeſſions rhey dil- 
charged him, and the order being brought up by cœti- 


orari, it was confirmed; iſt. Becauſe, as à preacher | 


he is no more chargeable as an occupier than any of his 


audience; and'it is not ſtated, and that he lets out pews, | 
ſo as to make him à perſon that occupies and reaps a 
profit from it. zdly. If he was liable, yet it muſt be 
expreſsly alledged, and the charging him in reſpect of 
his being an gecupier, is too uncertain. Vide Stra. vol. 


i * 


2. p. 745. N 1 3 5 ; 5 g 4 
, . - „ 1 F Jo + 1 1 * o A: $47 . * 
1 5 0 5 1 » 193 4 - . :, - : 
, % 8 3 ' Coo Ros a A : 1 pi at B17. FL 
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Hilary, 3. Geo. 2. Caftell, Widow, v. Bambridge and 
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I Me Sts I" hi wot, 5,42 
In the courſe of the evidence in this caſe, which ſee 

fully ſtated in page 81 of this work, under the head 

Appeal, the appellant's council called a gugler, and in- 

fitted that an appeal for murder was a Civil ſuit in which 


be might, be a Witpeſs, 


„ 3 MASS a 15 3 841 in. 444 9755 72 
KRapmind, Cie f Juſtice, ſaid, it was to Ae 
a criminal proceeding, and therefore he could not be a 

witnefs. Vide Stra. vol. 2. p. 854. „ 


32 


mandamus is always 


— — 


* 


* 


—_ 


: — 
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In this caſe it was denied to read a quater's affirma?- 


tion, on a motion ſor an information-tor a miſdemea- 
nor. Vide Stra. vol, 2. þ» 872. ONE. LE? ws 


_.. Hilary, 6 Geo. 2. Oliver v. Lawrence, 


A rule to anſwer the matters in an affidavit was diſ- 
charged on motion, . becauſe. on the affirmation of a 
Luaker, and this being a criminal proſecution. Vide 
Stra. vol. 2. p. 946. | | EL 


f " 


© Trinity, 9 Geo 3. The King v. Zutun. 


See this caſe fully ſtated in page 501 of this work, 


under the head Gaming. 5 
Trinity; 11 Geo, 2. Rice v. Oat fell. Error. 


On a writ of error brought on a judgment given in 
the K. B. in Ireland in à ſuit in ejectment, there 
brought on the demiſe of Mary Rice, on not guilty 
pleaded, there was a verdict and judgment for the 
plaintiff, and a bill of exceptions was ſealed, wherein 


it was ſtated, that the plaintiff made title under Sir 


1 Rice, who was ſeized in fee and died a papiſ in 
February 1715, leaving three popiſh ſons, 22 — 
James, and Thomas : that Edwardin January 1716, re- 
nounced the errors of the church of Rome, and con- 
formed as by law required, and died in 1720, leaving 
iſſue the leſſor of the plaintiff, That in oppoſition to 
this the defendant gave in evidence, that Edward in 
the year 1720 deviſed the premiſes to one under whom 
the defendant claimed. To ſurmount which, the 
plaintiff infiſted that Edward died a papiſt, and conſe- 
quently was by the law in Ireland diſabled to deviſe; 


and this was offered to be proved by witneſſes, which 


was * by the defendant, who inſiſted that the 
plaintiff ſhould produce ſome record of the conviction 
of Edward; notwithſtanding which the judges admit- 
" the evidence, and the jury found for the plain- 
And now it was argued on behalf of the defendant, 
1ſt, That the plaintiff could not be allowed to contra- 
dict his former evidence; or adly if he could, yet pa- 
rol proof of the apo/iacy was not ſufficient. 
To the firſt it was anſwered, that here is no contra- 
diction ; be might conform in 1716, which is all the 
plaintiff ſhewed at firſt, and relapſe in 1720, which is 
the latter proof produced. But if there was any con- 
tradiction, it is no objection, for in the caſe of Pike v. 
Badmering on a trial at bar in this court in Lord Chief 
Juſtice Pratt's time, where the three ſubſcribing wit- 
neſſes to a will were called and denied their hands, the 
court admitted the plaintiff to contradict that evi- 
dence ; and he ſupported the will againſt ſuch teſti- 
2000CGCCCß0ß„ÿ/ĩ Rr pune A.., 
As to the ſecond point it was anſwered, that „a- 
tutes 2 or 8 of Ann in Ireland do neither of them require 


Mtn Hp OP ova 1 a conviction; and it would be abſurd if they did, for a 
One Read was charged to the poor's rate in reſpect 


man cannot be convicted after his death, and any con- 


viction before cannot prove that he died a papi, which 


is the circumſtance inducing the diſability: and as this 
is mere matter of fact, it may be proved by witneſſes, 
i oo TT Go Ti Fan 
- Beſides, it was ſaid to be a point determined in the 
houſe of Lords here 2d February 1229 Roſs v. Cloſe. The 
appellants claimed as purchaſers under dir George 


MAaxtusil: the reſpondents inſiſted that he was a papiſt, 


and could not diſpoſe: in anſwer to which the appel- 
lants inſiſted that he was never convicted: but the court 


and the Haig Lordi were of opinion, that a con- 


viction was nat neceſſary, to avoid any voluntary diſ- 


impoſed by the act for a relapſe, it might. 
And on the authority of this caſe, and the reaſon of 


poſition; theugh to ſubject a papiſ to the penalties 


the thing, the court here were all of opinion, that the 
parol evidence was well received; and affirmed the 


judgment. Jide Strange, vol. 2, p. 1095, © 
h is Geo. 2. The King v. one 


Ss See this.caſe fully ſtated in page 561 of this work, 
under the head or mation. | | 


Hilary, 


» 


* 
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Hilary, 18 Geo, 2. The King v. Turner & others, F: 


A rule to ſhew cauſe why an appointment of over- 
| ſcers for Cirencefler ſhould not be-quaſhed, was moved 
on behalf of a quater, and on his affirmation made ab- 
ſolute; this not being looked on as a criminal proſecu- 
tion, though on the crown fide, and the rule intitled 
in the King's name, Vide Strange, 


vol 2. p. 1219. 
Hilary 31 Gee. a. The King v. Wakefield and others. 


 Adjudged that Hat. 1 Geo. 1. flats 2. cap. 6. relating 
to tythes and church- rates, was made in favour to, 

and tor the on/e and benefit of Quaters, and to fave them 
from troubleſome and expen 


ve proſecutions. The 
law never meant, that a mere ſcruple of theirs, or an 0b- 
flinate with-holding of the tythes; ſhould be any hin- 
derance to the matter's being determined by the Juſ- 
tices of, Peace. This would have fruſtrated the very 
intention of the ſtatute, which meant to give this 
juriſdiction to the Juſtices in that very cafe, where the 
real right and title to them ſhould not be in diſpute be- 
tween tne parties. See this caſe fully ſtated in page 
260 of this Work, under the head Certiorari. 


4 Ges. The King v. Marſh, Deputy Gover- 
98 2 of the Turkey Company. oh 
See this caſe fully ftated in page 640 of this work, 
under the bead Mandamus. | 


Hilaty, 1 Geo. 3. The King v. John Gardener, Efj. | 


In this caſe, which was on ſhewing cauſe on a rule 
for an information againſt the defendant for a miſde- 
meanor, the court held, that a gua#er's affirmation 
could of be read, in ſupport of a criminal charge: but 
thought that an affinmation might be read in defence of 
minal charge, if the perſon charged himſelf was a 


4 


a cri / 
guaker, in order to exculpate himſelf, Vide 


2. P. 1 147. 


Eafter, 5 Geo. 3. The King v. Wroughton, Eſq; and 


er Se 


\ 


See this caſe fully flated in page 567 


of this work, 
under the head Informations e 


| 
| 


„ — 


| 


Nonſuit, 
Bafter, 8 W.3. Kent v. Barker. 


See this caſe fully ſtated in page 368 of this work, 
under the head Diſcontinuance, c-. vhs „ 


Trinity, 9 W 3. Crawley v. Blewett & Walfe, Shiriff 
eee 


In an action on the ca/e for a falſe return of ind goods on 
2 fi. fa. when the re were goods ſufficient, the plaintiff 
declared on a judgment in C. B. and in evidence pro- 
duced a copy of a record of Mich. 8 W. z. in the margin 
of which was wrote Cao (who was one of the protho- 
notaries of the C. B.) but there was no pleas lafure, Ac. ut 
the top; for which omiſſion the defendant inſiſted that 
this was no fair copy of a record, and that it did not ap- 

ar who this Gook was, That the plaintiff declared of 
à plea held before Sit G. Treby, and it did not appear 
that the record produced by bim was ſuch a one; and 
of that opinion was Holt Chief Juſtice, ho tried the 
cauſe, which the plaintiff perceiving was a nomſuit, 
moved the court, though in ſtrictneſs he ſhould have 
began again, that the nouſart might be ſet aſide, and 
that they might try the cauſe de novo. 


* 


Holt Chief Juſtice, Nn and eſperially in 
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7. vol. 


impleaded in this court by bill, if you had produced the 
plea roll, where it is entered, that memorandum ſuch a 
one came and exbibited his bill, this was not adjud 
ſufficient, unleſs you had alſo produced a copy of the 
bill on the file, for want of which there were —— 
nonſuits z though I could never be of that opinion; 
and have on debate ruled a copy of the plea. roll to be 
a ſufficient proof of the bill. But in this caſe the de. 
fendant would not conſent ; wherefore the court ſaid, 
they could not do it: when he had, by bis voluntary 
act, put himſelf out of court, they could not by their 
own authority bring him in again. Vid Mods Rep, 
% ay N | 


: 


Trinity, 12 W. 3. Lover v. Salkeld. Error. 


On an action of treſpaſs againſt two defendants, a 
verdict was given for the plaintiff, one of the defend. 
ants being an infant, the plaintiff took judgment a. 
gainft the other, and entered a non prof. after judg- 
ment againſt the other: on this judgment the plaintiff 
[OM oh execution, on which a writ of error was 

rought. . N | | 

It was objected, that the execution and judgment 
could not vary from the demand of the writ. + 

On the other ſide it was argued that the farts were 


| ſeveral, and that the plaintiff might as well enter a zon 


PÞrof, as to one defendant on a trial by verdict, as if 
one defendant had demurred, and a verdi& had been 
given againſt the other; and that a ahn proſe may be 
entered after judgment as well as before; and for a no 
prof. entered after judgment he cited 15 E. 4. 26. 14. E. 
4 6. Hab. 71.1 1 Ro. ep. 3» 79. 2 Ro. 0 bh. 100. Jol. 5. 

Holt Chief Juftice ſaid, he ſuppoſed theſe were in- 
terlocutory judgments wherein it might well be, but a 


| final judgment was different: for that being once 


wrong a ſubſequent (Or would not ſet it right, But 
the matter was adjourned, Vide Salk. vol. 2. p. 445. © 


| 1 Trinity, 12 V. 3. Allington v. Vavaſor. | 
A latitat was ſued out againſt as defendants in an 


action of treſpaſs ; the plaintiff was nonſuited for want 
of a declaration, and the defendant's attorney entered 


| four nonſuits againſt him; and it was held to be 


| term time, an 
a 


irre- 

gular, becauſe the treſpaſs is joint, and though the 

plaintiff may declare 1 againſt 75 5 
et it remains joint till it is ſevered by the count. 
ide Salk, vol, 2. p. 4550 oy | of | 


Michaelmas, 12 W. 3. Muſgrave v. Eſcourt: 


Holt Chief Juſtice. A man may be nonſuited in 
| | the record made up in the vacation; 
but it muſt be on a roll of the preceding term. Vid 


Mod. Rep. vol. 12. p. 117. 
Hilary, 13 V. 3. The King v. Cham. 


On an indictment for perjury, the defendant entered 
into a recognizance to try it, and was deſirous to carry 
it down to try, but the proſecutor entered a non pros. . 

Her curiam. It was an ancient but an illegal prac- 
tice, that if an indictment had lain ſtill for a long time 
to enter a non proſe on it. But that ought not to be 
without the leave of the Attorne Conde not even at 
the 2207 of the proſecutor; for it would be of in- 
_ tolerable miſchief, that it ſhould be at the diſcretion 
of the proſecutor to make an end of the Ki g's ſuit, 
| and alſo to get a bill for an infamous crime found of 
record againſt one, and by ſuch entry of a non profs de- 
prive him of the means of clearing himſelf by trial. 
And ſor theſe reaſons the court ſet it aſide; for if the 
indictment is vitious, an acquittal on it will be no bar 
| taa new one. Vide Mad. Rep. vul. 18. p. 647, 


Num, 13 V.. Gree v. Rolle & Newelk 


Twiſden's time, if you had declared that ſuch a one was 
ED We ; þ 4875 5 bg | 3 1 N e 


* 


- . See this caſes: fully. Raced. in page 26% of this work, 
} 6 4 | ; | | | | K Tyinity f * 


; 


dnn, 1 hn, diet, vs Put, in "Fufer's c. 


| NPonkuit. 5 


** 


a. 6561 
| m, 6 Gros {rnold v. N-. 
Tue eauſe was called, and the jury ſworn, but no 
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tar he proceſs and puts in bail, though he never council, attornies, parties, or witneſſes, appeared of 
. 4 Je nor the proceſs — yet if the either Ade. Sefjeant Whitaker was of opinion, that 
plaintiff does not declare apdinſt him in to terms, a || the plaintiff ougnt to be called, for the jury being 
non proſ. may be entered againſt him. ide Salt. vl. charged, the cauſe muſt be carried on to ſome determi- 
9. 456. od. Rep. vol. fo p. nne nation. n e een 
nee Pratt, Chief Juſtice, ſaid, that nobody had a right 
 Withbathitns. Att * np | to demand the plainti t the ndant, and there- 
| 10 Mic 5, 4 Min, Fnonymtous. i a = 2 — n os he . 
Per curium. If a pauptr orffuited, there ſhall be order him to be ca at the only way was, to diſ- 
1 taxed, a "Ne all I e f And a eaſe was remembered where 


t 20 on without paying | 
the coſts, A according to the ſtatute that B 
was whipped. "Vide Med. Rep. vol. J. p. ink 
 "Michaetmas, 1 Ann. Nead v. Tregeagle. 

Hu, Chief Juſtite: After à torit of error is ſued 
vut, if a + fe de broutht [apainft the plaintiff in 

error, to ſhe N cadſe Why there ſhould not de execution 
and judgment; the end of it is to compel the plaintiff | 
to alien ertore\ execution * phe not in ſtrictneſs to be 

taken out, till a non prog. Is © Pide Mod. Rep. | 


Michaelmas, 1 Ann. The Quten v. Parkers' 


See this cafe fully ated in püge 536 of this work, 
under the head Indictment. 14 „ 


i 


: 
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Trinity, J Ann. Tenkins and Wife * Pate. - 


See this caſe fully ſtated In pages 208 and 306 of this | 
work, under the heads Baron and Feme, and Coſts. 


Michaelmas, 3 Ants Goddard v. Smith. 


See This cafe fully ſtated in page 34 of this work, 


under the head Aclions. 
5 Michaclmdt, 8 Ann. © Anonymous, 


The plaintiff brought an action, and was nonſuited, 
and afterwards brought another action for the ſame 
cauſe, on Which a motion was made to ſtay proceedings 
till he paid his &oſts on the 2 nonſuit, and the motion 
was granted by the court. '/ide Raym. uol. 2. p. 1308. 


See this caſe fully ſtated in page 177 of this work, 
under the head Baul. 2 | "4 


Egfr, 1 Gee: Temple v. Welds, 


In an action of indeb. amp for money received by 
the defendant to the plaintiff's uſe, on evidence the 
caſe came out to be thus: the plaintiff and another 
laid a wager; the defendant held ftakes ; the plaintiff 
brought evidence that he had won the -wager ; but 
Blencowe, Juſtite, who tried the cauſe, being of opi- 
nion, that the plaintiff had miſtaken his action; be- 
cauſe the money could not, at the time the action was 
brought, be ſaid to be money 
tiff's uſe, fince the defendant was not to pay the 
money, till the wager was. proved to be won; the 
plaintiff was #onſulted, WO RD 74 

The plaintiff now moved to ſet aſide his own nonſuit; 
becauſe by the 28 miſtaking the law. 35 

Per curiam. The action is Air bibiphe, for on the 
wager being won, the money was actually the plain- 
tiff 's, though be could ft receive it before the fact 
was made to appear. But the matter was adjourned. 
Vide Mod. Rep. vol. 10. p. 315. „ 

Hilam, 3 Geo. The King v. Theed, | 

_ Parker, Chief Juſtice. It is a general rule, that 
whenever the court = poſſeſſed of you they. will 
proteed, on it. And on this ground it is, that if 2 
plaintiff in #ppral” becomes nonſurted, the court will 
_ nevertheleſs oblige the party 
Kep. vol. 10. 5 853. | 


1 


\ 
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received to the plain- 


| © the plaintifagainit the other defendant 


b 
4 


to? lend to it. Vide d. 


_ the ju 


Parker, Chief Juſtice, did ſo on the like occaſion. 
Vide Stra. vol. 1. p. 267, | 


Hilary, 8 Geo. Snow ve Como. 

In this caſe, there was a demurrer to one count, and 
an iſſue on the other, and the venire was awarded 
as well to try the iſſue as to aſſeſs contingent damages 

on the demurrer. The plaintiff was nonſuited on the 
iſſue; and Pratt, Chief Juſtice, would not go on to 
aſſeſs the damages, ſaying, he had no power ſo to do, 
the plaintiff being out af court. Vide Stra. vol. 1. p. 507. 


Trinity, 10 Geo. Serle or Searle, v. Barrington, 


See this caſe fully ſtated in page 244 of this work, 
under the head Bonds. . | 


See this caſe fully ſtated in page 419 of this work, 
under the head Error. 2 W e 


Hihry, 11 Gh.  Ancell v. Sliman. 


The plaintiff being admitted in forma pauperis by 
this court, brought an action againſt the defendant, in 
which he was nonſuited, and was taken in execution for 
the coſts of this nonſuit, an eſtate having fallen to him 
ſince; and it was now moved, that he might be diſ- 
charged, becauſe by law, he who was in forma pauperis 
ſhall-pay,no coſts, but ſuffer ſuch puniſhment as the 
court ſhall think fit. | | 

The court were of opinion, that if the plaintiff was a 
pauper when the cauſe was tried, he ſhould not pay 
coſts, and that the deſcent of lands to him ſhould have 
no relation to that time; ſo a rule was made to dil- 
charge him. "Vide 140d. Rep. vol. 8. p. 344. 


Trinity, 30 Geb. 2. Meller v. Goyton and 6 Walker. 


On a motion for the directions of the court to the 
maſter, that he ſhould tax the defendant Goytor his 
coſts, pur met to rule. 

The plaintiff brought his action againſt the above 
defendants, on a e x); judgment was given 
againſt the defendant Falter, by default; on which 
ilue Was joined by the defendant Goyton; and (pe 
plaintiff neglecting to bring the cauſe on to trial, the 

judgment as in caſe of a nonſuit was 


— 


common rule for 
obtained. bis | 5 | 

The queſtion before the court on this motion was, 
© Whether the maſter would tax the coſts as in caſe 
<< of a nagſiuit, as there Was a judgment by default for 


7 


| 


Lord Mansfield expreſſed a doubt, ** Whether there 
& could be judgment as in caſe of a nonſuit, in a caſe 
where the plaintiff was not able to à nonſuit. 
Stat, 14 Geo, 2. Snacts, that all judgments given 
<« by virtue of it, "ſhall be of the like force and effect 
as judgment on nagut, and of no other.” "$22. 2. 
provides, that the defendant or defendants ſhall, on 
, fuch judgment, be awarded his, her, or their coſts, 
in any action or fuitwhere he, e, or they would on 
„ nonſuit be entitled to the * and in no other adtion 
<* or ſuſt whatſoever.” So that the point ſeems to be, 


q 


* 


„whether the plaintiff could, in this caſe, have been 
a at the trial.“ For if he could not, then 
the caſe of a nog ſiit docs not ri in this eaſe; and 
conſequently the court gannot give judgment and 
coſts, as in caſe of a nonſuit, when the caſe of a non- 
uit * not at all ei. Here a judgment was obtained 


by 


* 


* 


| by the plaintiff avainſt one of the defendants : how then | was covenanted between the parties, that if Rer. 
— «ys and be 5 of court as to him? But if he ball ſhould quit the company of actors of comedies, 
is nonſuited in this action, he will be out of court, as and give notice thereof in writing three months before; 
againſt both defendants... - or if Kina/lon and the others ſhould deelare him inca- 


Dieniſon Juſtice concurred with the Chief Juſtice in | pable of acting by note in writing under their hands; 


opinion. that after three months after ſuch #otice, as aſoreſaid, or 
ſuch declaration, Vintenſball ſhould be allowed by them, 
or others, to be added to the company, & s. a day for 
every day of acting out of the profits of acting; and 
after his death, 100 l. ſhould be paid to his executors 
within three months; and if Vinterſball ſhould: die be- 
fore ſuch notice, c. then his executors. ſhould have 
1001, within ix months after his death, provided that 
ſuch notice ſhould not be given, but in an acting week, 
and the three months to be compleat by acting week 
and the plaintiff aſſigns for breach, that Vinterſball died 
the 17th of January 1679, and the 100. was not paid 
within the /ix months, nor at any time after. The 
deſendant pleads another deed, executed between the 
ſaid parties, whereby he became diſcharged, in defea- 
ſance to Winterſballs deed. Among others, an excep- 
tion was taken to the plea, that it was not averred 
that notice was given in an acting week, according to 


Per curiam let the defendant take nothing 
motion. Vide Bur. vol. 357. 


Michaelmas, 2 Geo, 3. Morris v. Pugh and Harwood. 
- See this caſe fully ſtated in page 358 of this Work, 
under the head Declaration. e | 


— n 
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_ > — 
— 
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Notice. 


See this caſe fully ſtated in page 13 of this work, un- | 


der the head Acceptance, ad 
The King v. Pains 


See this caſe fully ſtated in page 611 of this. work, 


under the head Libel. 


Michaelmas, 5 W. S N. Pitman v. Bidlecombe. 


On debt brought on a bond, the condition thereof 
was, that if the defendant ſhall pay all ſuch charges as 


ſhall appear to be due to J. S. (who was attorney for 


the plaintiff) in proſecuting the defendant at his ſuit, 
that then, Cc. | | 


The defendant pleaded, that it did not appear what 


was due to the attorney, Wc. | 

The plaintiff replied, that 91. was due to the ſaid 
attorney, of which the defendant had notice, but had 
not paid it. ü e I 

It was rejoined, that it did not appear what was 
due, Cc. and traverſed that he had notice thereof. 

On demurrer, judgment was given for the plaintiff, 
becauſe the attorney was a ſtranger to.the action, and 
the defendant cught to take notice at his peri] what was 
due to the attorney; and ſo it was adjudged in the caſe. 
of Dewel v. Wilmot. | 2 6 | 

Ir is true, where the matter falls under the cogni- 
- zance of the plaintiff himſelf, then he ought to give 
the defendant notice; as on an aſſumpſit to pay for part of 
the goods after the rate the plaintiff ſhould ſell the reſt, 
there notice muſt be given both of the ſale and price; 
but that is not like this caſe. Vide Mod. Rep. uol. 4. 


page 230. 
Trinity, 7 W. 3. The King v. Harpur. 


See this caſe fully ſtated in page 524 of this work, 
under the head [ndifment 


Hilary or Michaelmas, 7 V. 3. Fletcher v. Ingram. 


Adjudged, That a man, who is elected conſtable, 
ought to have ſpecial notice of ſuch election, otherwiſe 
be ſhall not incur a penalty for not ſerving. Fide 
Raym. vol. 1. P. 71. n | 


Micbaelmas, 8 WW. 3. 
Pariſh of Foiſlon. 


Per curiam. Adjadged, That notice by implication 
will defeat the laſt Hatute, 3 & 4 V. & MH. which is 
explanatory of flats I fa. 2. and muſt be purſued ; for 
the court cannot. go beyond that explanation. Fide 
Ard. Rep. vol. F. P. 33. 1 


| Hilary, 10 M. 3. Clayton v. Kinafton, | 


"Th In an action of covenant brought by an executor; on 
pflay- houſe articles, wherein, among other things it 


. 


* 


* 


The Pariſh of Dalbury v. Te 


__ 


* 


award. Vide Mod. Rep. uol. 12. p. 525. 


9 


the covenants; ſo that notwithſtanding it appeared the 


defendant was ſtill of the company. And the court 


| held the plea incurable for this defect. Vide Raym. 


vol, 1. p. 419. 

| Trinity, 11 W. z. Turner v. Maine. 
| See this caſe fully ſtated in page 344 of this work, 
under the head Debt, 2 
Trinity, 11 W. 3. The City of London v. Vancert: : 


See this caſe fully ſtated in 


| ed in page 292 of this work, 
under the head Corporations. 1 85 5 


Michaelmas, 1 V z. 
See this caſe fully ſtated in page 228 of this work, 


v. Harriſon 


under the head Bills of Exchange, &c. 


Micbhaelmas, 12 IW, 3. Maſon v. Keeling. + 


On an action on the ca/e brought by the plainti 
againſt the defendant, for poor bit by bis nts ? of 

Halt, Chief Juſtice, held, that the declaration was 
ill for want of ſhewing that the defendant had notice © 
that the dog was fierce. For there is a great difference 
between horſes and oxen, in which a man has a valu- 
able property, and which are not ſo familiar to mankind, 
and dogs; the former the owner ought to-confine, and 
take all reaſonable caution that they do no miſchief, 
otherwiſe an action will lie againſt him; but otherwiſe 
of dogs, before he has notice of fome miſchievous qua- 


| lity, But in the former caſe, if the owner puts a horſe 


or an ox to grafs in his field, which. is adjoining. to the 
high- way, and the horſe or the ox breaks the hedge, and 
runs into the high-way, and kicks or. gores ſome paſ- 
ſenger, an action will not lie againſt the owner; other- 
wiſe if he had notice, that they had done ſuch a thing 
before. Vide Raym. vol. 1. p. 608. | 


Michaelmas, 12 V. 3. Anonymous, 


Per curiam. When exception is taken to bail, there 
ought to be notice of it to the defendant's attorneys 
Vide Mod. Rep. vol. 12. p. 435. 1 55 


Per curiam. When a motion is made to have ſub- 


_ miſfion to award, made a rule of the court, there ought 
always to be an affidavit of notzce,, becauſe. the falute 


gives the court power to examine the 


Juſtice of the 


 Michaelmas, 2 Ann. Laier or Leſauld, ve Dyrr. 
On iflue joined and entered in Trinity term, the 


" plaintiff refted. till Trinty term following, and then 


the 


gave notice of trial after the term, and a venre Jones 


e 
4 


* 


. 


and entered as of the term. 


and difiringas were taken out in the vacation, but teſted 


in law, this was a-proceeding within the term; yet in 


fac it was a proceeding in vacation : and therefore 
there was not a term's notice of trial. Vide Salk, vol. 2. 


p. 457» Mad. Red. vol, 6. p. YE 7 1 
Eafter, 3 Ann. Williams v. Jackſon. 


On a queſtion, what notice there ſhould | be to de- 
fendants of trials, and executing of writs of inquiry, the 


following points were agreed by the court: 


iſt. That convenient notice was as much neceſſary, 


and fit to be given of the executing of a writ of inquiry, 


as of a trial. 


zdly. That by 1 late rule of the court, if a writ of 


inquiry or iſſue is to be tried in London or Middleſex, 
and the defendant lives not above forty miles off, eigbt 
day's notice will ſuffice; but if jt is above forty miles, 
there ought to be fift-en days notice in either caſe, _ 
3dly. hat the reaſon is the fame in all other caſes, 
where the parties are above forty miles diſtant from 
the place where the trial is to be, though they be 
country cauſes. Yet, becauſe it is an ancient rule, 


that eight days notice ſhould be ſufficient in all coun- 
try cauſes, and that had been done in the caſe now in 


queſtion, it being a country cauſe, the execution of 
the writ of inquiry ſtood, and the court ſaid, they 
would conſider of altering the rule. | | 


Per curiam. The reaſon why by common law there 
are 22 days between the tee and return to a proceſs, 


is, becauſe that was a ſufficient time to come from any 


part of the kingdom to another, for at twenty miles a 
day a man in fifteen days will travel all over the land. 


Vide Mod. Rep. vol. 6. p. 146. 


Hilary, 4 Ann. The an . The Baili 5 Bur | * 
N and CER of Ts Belk 5 ee 


On a mandamus” to reſtore Mr. Serjeant Hhitaker to 
the place and office of recorder of the town of [pſwich, 
(among other things) the notice was objected to; iſt. 
that there was no time appointed by the notice when 


he ſhould appear to anſwer the matters charged therein. 


2dly. That he was not charged in the notice with not 


holding a ſeſſions of the peace, but of Oyer and Termi- 


ner, and goal delivery. 


To theſe objections it was anſwered and reſolved, 


that the Serjeant appearing, and being charged, and 
anſwering, ſupplied the want of notice, both of the time 
and of the offence, n N 

Holt, Chief Juſtice, alſo ſaid, that the court could not 
take notice of towns any otherwiſe than they appeared 
to them on the record, though they did of counties. 
Vide Raym vol. 2. p. 1233. 5 


Eaſter, 4 Aun. Smith Ve — 


Holt, Chief Juſtice, held, that on a general promiſe 


to pay money when a bond is delivered up, it muſt be 
intended to be delivered up to the obligor, though he 


is a third perſon ; and the defendant ought to take notice 
of the delivery, for he might have applied to the obligor 


to have had notice. For where every party may have 


notice by their own inquiry, notice is not neceſſary. In 


caſe of marriage of one's ſelf, notice need not be aver - 
red, becauſe marriage is of itſelf notorious. Vide Mod. 
Rep. vol. 11. p. 4. TY tg 


Eafter, 4 Ann. Smith v. Goff. 
The plaintiff declared, that H. owed him 30 l. on 
bond, and the defendant promiſed, that if the plain- 
tiff delivered up the ſaid. bond, he would ay bim 
the ſaid 30/. and ſays he delivered up the FX bond 
to H. before the action was brought, and that the de- 
fendant had notice, and had 


on motion in arreſt. of judgment, it was held, iſt. 


That the delivery muſt be intended to the obligor, for 


that is properly delivering up; and delivering up muſt 


be conſtrued the "moſt effectual delivering; which is | 
ſuch as that the bond may be cancelled. zdly. That 


there needs no notice, becauſe the defendant knew who 


* 


Per curiam. This is not ſufficient notice; for tho“ 


not paid it. On 2 
aſſumpſit pleaded, a verdict was given for the plaintiff; 


663 


to reſort to; and the diſtinction is, Where a petſon is 


named, and where not. Vide Salk, Tm 2. p. 457. 


Raym. vol. 2. p. 126. \ 


On a motion to ſet aſide an execution executed after 


a, writ of error was allowed: the court held, that tho? 
there was no notice given to the plaintiff's attorney of 
the allowance of the writ of error, yet it was a ſuperſe- 
deas to the execution: but to bring the attorney in- 


to contempt, he muſt have had notice; ſo the motion 


was granted. Vide Mod. Rep. vol. 11. p. 27%. 
Wii, 9 Im. | Rice ve Wilmer... _ 


Adjudged, That if the defendant brings on a trial by 


proviſos, he muſt firſt give the plaintiff a rule to enter 
iſſue, which is conſidered as notice of trial, or elſe if the 


plaintiff is nonſuited, ſuch nonſuit will be ſer aſide as 


abs - 4 Vide Mod. Rep. vol. 11. page 237» | 
8 ate. The above practice is now altered by /ate 14 
3, 4B. 8 46: hike 


3 


© © Hilary, 6 Geo. Whitehead v. Barbers 


Per curiam. On conference with the other courts, we 
are of opinion, that within the reaſon of fat. 4 KH 5, N. 


M. c. 21. which appoints; that the delivery of a de- 
claration againſt a priſoner to the goaler ſhall: be good, 


a notice of trial to him is good alſo; though the defen- 


dant has an attorney in one caſe, and not in the other. 
Vide Stra. vol. 1. p. 248. 9 


Michaelmas, 6 Geo. Byron v. Philips. ot 
Adjudged, That there muſt be the ſame notice of exe- 


cuting'a ſcire ſieri inquiry, as a common wiit of in- 


quiry. Vide Stra. vol. 2. p. 3. : 
Michaelmas, 6 Geo. Harvey v. Petter. 


Pir curiam. If on an old iſſue notice of trial is given 
before the firſt day in full term, it is ſufficient; and 
need not be given before the Eſſeign- day. Vid Stra. 


vol. 1. p. 210, 


Michaelmas, 8 Geos The Inhabstants of Warminſter v. 
| - Leſter. | 


One who was hired to be 2 ſervant for a year, - but 
' had ſerved there three quarters of a year only, was re- 


moved by two juſtices, ſuppoſing he ſhould give notices 
it being before „at. 3 & 4 . & 1M. which orders ſer- 
vice but for a year. | ws A EP 

Per curiam. It is a good ſettlement, though he did 
not ſerve out the year, and he need not give notice; for 
no notice is required of a ſervant or an apprentice, be- 


cauſe it is to no purpoſe; fot if they were to give notice, 


they could not be removed from their maſters. Yide 


Forteſcue, p. 326. 5 


Micbaelmas, 9 Geo. | Green v. Gauntlet; | 


The court on motion for a new trial held, that the 
giving notice of trial at the end of half a year after iſſue 


joined, would prevent the neceſſity of giving a term's 


notice, till a year after the laſt notice which was given 
and countermanded. Vide Stra. vol. 1. p. 531. 


Hilary, 10 Geo. The King v. The Chancellor, &c. of 
1 Univerſity Cambridge. 


A mandamus was ditected to the Chancellor, maſters, 
and ſcholars of the Univerſity of Cambridge, command- 
ing them to reſtore Dr. Bently to his degrees. 

Ihe council on behalf of the Doctor, among other 


1 


things, inſiſted, that there was a fatal fault in the re- 


turn, which could not be anſwered ; which was, that 


it did not 1 60 that the Doctor was ſummoned, or 

had notice of the proceedings againſt him, therefore he 

had no opportunity of making his defence. 
After hearing the 1 7 of. the council on both 

ſides, Pratt, Chief Juſtice, delivered the te 

the court as follows; © Fr oe 


; 
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| of the common law; and if ſo, n ring that 
party has an redreſs by applying to another court, 


cCaſes determined on that head are ſo numerous, 


4412 


. *#© 
1 


The fetutn is ill: for as it is not ſhewn that the 
proceedings in the Vice-Chancellor's court, or in the 
congregation, are according to the rules of the civil 


law, they muſt be intended to be agreeable to the rules, 
it not appearing that the 


this court will relieve him, if he has been proceeded 
againſt and degraded without being heard, Which is 
contrary to natural juſtice. This caſe therefore will 
Fall under the rules for the removing of corporations, 


- which cannot be done without ſummoning the party, 


The 
and 
the rule ſo well ſettled and known, chat it cannot be 
diſputed; for want of doing which, this ſuſpenſion or 
degradation cannot be ſupported: therefore a peremp- 
tory mandamus was granted. Vide Raym. vol. 2. p. 1334. 


and giving him an opportunity öf being heard. 


Eafter, 11 Ges. Steed v. Layner. 


The execution of a ſcire fieri inquiry was ſet afide 
on motion, becauſe no notice was given of the time the 
writ was to be executed, for which purpoſe it is neceſ- 
ſary to give notice; and ſo it was held efore in a like 
caſe in Trinity 9 Geo. in this court, and an inquiſition 
taken on ſuch a writ ſet aſide. It is not like executions 
dy elegit, or on extents, in which caſe notice is not uſu- 


ally given. Vide Raym. vol. 2. p. 1382. 


E after, 11 Geo, Stead v. Lateward. 


See this caſe fully ſtated in page 570 of his work, 


. 


under the head Inguiry, Inguiſition. | 
Trinity, 11 Geo. Moorfoot v. Chivers. 


See this caſe fully ſtated in page 420 of this work, | 


under the head Error. 


Michaelmas, ; Geo. 2, Whitlock v. Humphries, 


On debate it was ſettled, that to fave coſts for not | 
going on to trial, it would be ſufficient to counter- 
mand notice in a town- cauſe to days, and in a country- 
cauſe four days before the aſſizes; and that it ſhould be 
a general rule, without conſidering the charges or in- 


conveniences in any particular caſe. Jide Stra. vol. 2. 
p. 849. ; 


Michaelmas, 7 Geo, 2. Bates v. Pittipher, 


The defendant lived at Ayleſbury, and not having 
fourteen days notice of trial, moved to ſet afide the ver- 


dict, on an affidavit that it meaſured forty-!wo miles 
from Landon, and that he paid for ſo many miles. 


For the plaintiff it was ſworn, that it was com- 


puted to be but thirty-three miles. 


Per curiam, We muſt go by the uſual computation; 
our rule was ancienter than theſe poſt- miles, and con- 


ſequently reſpected the computation before the erec- 


tion of poſt- miles. It was therefore held that the 
notice was good. Fide Stra. vol. 2. p. 954. | 


Michaelmas, Iz Geo, 2, Peyton ve Burdus. 


An interlocutory judgment was ſigned in Tr mity 


term 1737, and in Auguſt 1738, a writ of enquiry was 
executed on eight days notice; which was ſet aſide as 
irregular, and held, that where a term's notice of 
trial is required, there muſt be the ſame notice of 
exeputing a writ of inquiry. Vide Stra. vol. 2. page 
1100. : | ; 


| Ae 13 Geo. 2. Green v. Giffard. 


The cauſe was tried on a day to-which it was con- 
tinued by a ſecond countermand ; and the defendant 
making no defence, the verdi& was ſet aſide, it being 
only in the plaintiff” | 

In a terms | 


Page, Juſtice, ſaid, it was, ſo ſettled in Chief Jullice | 
Hel time, on examining the attornies. Vide Stra, 
vol, 2. p. 1119. 


it's power to continue his notice once 
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| whether eight days noticè of trial was goo 


Albaner, 14 Cen. 4 fon vi W 
| The r was to execute 8 brit of inguir 5 x 
o'clock; and no defence beigg made, the coun + is 
aſide for uncertainty. Vide Stra. vol. 2, p. 1142. 


+ % > F * 
N * 


©  Eafter, 15 Gees 2. Bogg v Roſe. : 
Adjudged, that when a. term's notice of trial is re. 


| 9 on an old iſſue, the Abtic muſt be given before 


Stra. vol. 2. p. 1164. 
1 . - 8 * Te . $44 F 1 ; : f a ; 
Micbaelmas, 18 Geo, 2. Oſgood v. 1 


Aaudped, that Odiam in Hants, is computed from 
Jr,” 7, that m In 1Tant, omputed fr 
thirty-five to 'thirty-eight' miles diſtance from pre 


Eher en, avid that is Yeemed a full term. Pi 


| 4on; but now on ſetting up mile-ſtones, it appear 
to be above forty miles. And the guetion was 


eld oo? The court 
held it to be ſo, they going by the computed mi 
Vide Stra. vol. 2. p. 1216, 1 eg 5 , | 


, Michaelmas 19 Gees 2. Henbury v. Rofe. - 
On the back of the iſſue was wrote, 752 notice of 
trial at the next afffses. And though there was na date, 


: 


county, or attorney's name menticned, yet the ne 


tice being on the back of the iſſue, the court held it 


ood; but that it would not be ſo on a f 


Hilary 130 Geo, 2. The Mafter, Ec. of th | * 5 
5 Company v. Pay. . : PR 


See this caſe fully ſtated in page 300 of this. Work, 


under the head Corporations. 


Michaelmas, 30 Geo. 2. The King v. Killinghall, 


See this caſe fully ſtated in page 289 of this Work. 
under the head Coroner. a 7 | aids "wy Welk 


_ Eaſter, 31 Geo. 2, The King v. Richardſo: 


| See this caſe fully ſtated in page 301 f this 
under the head Corporations... hen 


Hilary 32 Geo. 2. The Kin v. the 17 1 
and Common Council of he Town of ae 0p 


On a return to a mandamus to reſtore one F 
Clegg into the place and office of one of the 3 
council of the ſaid town. Adjudged, that if a feet? 
number of the corporation have power to remove 2 
corporator, and do remove ſuch carporator at a meet- 
ing holden on à day not directed by charter. &c. all that 
are within the /ummons muſt be ſummoned ; and ſo held 
in Mr. Kynaſton's caſe, determined in this court, 


Trin. 8 & 9 Geo. 2. Vide Bur. vol. 2. p. 731. 


Nuiſance, 


Hilary, 1 V. & 1M. The King and Queen v. Millor. 


The owner of the glaſs-houſe t Lambeth, was in- 
dicted for maintaining that houſe, being 'a'nui/ance, - 
and was convicted and fined ; and now the court 
was moved, that by the act of general pardon the de- 
fendant was excuſed and diſcharged, both as to the 
fine, and the abatement of the nuiſance; but the court 
upon conſideration held, that he mould be diſcharged 
only as to the fine, and not as to the abatement; for 
that is not a puniſhment of the party, but à removal 
of that which is a grievance to other people, and an 
perſon may abate a common nuiſance. Fide: Sali. vol. 2. 


p. 45 e i ad | 
2 25 | PN Michaelmas, © 


4 4 44 bf 
75 2 47 1 ? 


A; 44s * W 


it was ruled by Holt, Chief Juſtice,” on an indid- 


= 


er manner than it was before, whereby the ftreet 
bebe darker, was fidt any public muiſance by reaſon of 
the darkening. #ide Raye. vol. 1. p. 737. 
 - Mikebdelnids, 9 Iz. Tue v. Arn 
To An eie of 47% 0% for bresking his chefe, and 
19 bricks and 5 ner materials, there lying to- 
wards the building an houſe, into the ſea ; the defen- 
dant me wed it Was a Turſance, being a houſe built acroſs 
the Wa le 
they.rouge, in 
jud en was 
IR, Wr Fer EN e 
pie a is juſtified, is hot the treſpaſs complained 
of, for that was throwing materials there lying; this, 
which is confeſſed, is pulling down a wall. 2dly, 
That when H. has a right to abate a r uniſance, he 
is not bound to do ir methodically, and with as 


and 


** 
N 


d into the ſea: the plaintiff demurred 
ven fot thd de ndant. . 


* 
$3: 
: % 3 


little hurt as poſſible z and therefore was not ap- 
frwerable in this yr for the rolling into the ſea. Ta 


the caſe of James v. Haward, the defendant might 
have opened the pate without cutting it down; vet 
the cutting was lawful; and the court denied Hill's 
caſe, 3 Cro. 384. that matter of aggravation need to 
be anfwered. But, 3dly;' The court held, that the 
declaration was repugnant and inſenſible; there could 
not be materials towards the building of a houſe which 
was already built. Vide Salk. vol 2. p. 459, 


aſſtze of quod permittat, t. wherefore be erefed d certain 
edifice, is good, 
proper name; 


it lies of a fabric, which is a Word 
mote uncertain 


than edifice, yet it will not lie e Mole, 


* . 
„ 


præcipe. Vide Salk. vol. 3. p. 245+ 
| Micharlmas, 16 Wills 3. Roſewtll M Frier. 


- : „ X's 0 ih 5 


under the head Action. Boker | 
 Michaelmas, 10 V. 3. Yohnſon v. Long. 

2 — | 1 . e 
The plaintiff brought an action on the caſe againſt 
the defend nt, and declared that the defendant, 23ſt 
cient lights of the plaintiff's houſe. Ihe defendant 
pH that the plaintiff brought an action in aller 
term laſt paſt, for the erecting of this wall the fh o 
Oflober before, and recovered; and averred, that this 
was the ſame erection, &c. The plaintiff demurred, 
whereon judgment was given for the defendant ; for 
though he might have another action for the continu- 
ance, yet he cannot have another action for the ſame 


erection. Vide Raym. vol. 1. p. 370. 

 Michaelmas, 11 W. 3. Anonymous, 

One was indicted for a nuiſance for keeping ſeveral 
barrels of gun-powder in a houſe” in Brentford town, 


ſometimes two days, ſometimes a week, till he could 
conveniently ſend them to London. 


this indictment there muſt be apparent danger, or miſ- 
chief alteady done.  2dly, That 7 it had been 
done for fifty or ſixty years, yet if it 1s a nuiſance 

time will fly or i lawful. 3dly; If at the News; 
ſetting up this houſe in which the gun · powder is kept, 


by it, but ſome had been built ſince, it would be at 
the peril of the builder. 4thly, Though gun-powder 
is a neceſſary thing, and for the defence of the king- 
ous to the inhabitants, or paſſengers, it will be 
ſance. Vide Mod. =_ vol; 12. Þ» „ E355 

e 36 8 = See e 5 


ment for a nuance, that the building of an houſe in 2 


and that he pulled down the walls, c. and 


he court ſeemed to agree, that the treſ- 


'  Michaehnas, 9 M. 3. Arnold v. Jein. 
In this cafe Holt, Chief Juſtice, held, that a writ of 
for there may be 4 building without a 


See this caſe fully ſtated in page 24 of this work, 


April 9 I, 3. erected a wall Which ſtopped the an- 


of 


there had been no houſes near enough to be prejudiced 


dom, yet, if it is kept in ſuch a place as to be danger: 
1 0. 


becauſe the thing itſelf is not to be recovered as in a 


Holt, Chief Juſtice, reſolved, iſt, That to ſupport 


<< . . : 8 _ 
tante. F Wa 


under the head India ment. 


under the 


.| pel him to repair h 


| brought a great ſhip, 


thought that the 


4 


„ 66g 


. 
— 


% „ 994 he Der v. ir. 
On an inſormation for public nuiſance, the jury found 
the defendant guilty ; yet becauſe it appeared to the 
court to be doubtful on the evidence; and that the 
jury had not had a view, though very proper in this 
| caſe, they hoped the parties would conſent to let this 
jury have a view, and come to trial again; and it 
was ſo done by eonſent. And this the court did, be- 
| caufe it was a queſtion of right, and the trial would 
be peremptory to the defendant. Vide Mod. Rep. vol. 


4 & P 
* 


' Bafter, 13 V. 3. The King v. Sir Polycarp Wharton, 


14111 


| See this caſe fully ſtated in page 528 of this work, 


Lali, 15 W. 3. The Caſe bf the Farmers of Hap» 


ead-H/ ater; 


Hes this caſe fully ſtated in page 333 of this work, 
| ab v4 Vi after, 1 Am Anonymous, | | 
Ik 4leſſee for years builds zn houſe on the lesſed 
premiſes, it is waſte ; and if he lets it fall, it is a new. 
. Waſte. If a man has an upper room an action lies 
| againft him by one who has an under room, to com- 
is roof; and ſo where a man has a 
ground room, they who. live over him may have an 
action to compel him to keep up and maintain his 
foundation. See flat. im. 2. c. 23. 2 Inft. 403. 
' quere, whether if a man builds a new houſe, under 
the roof of an old houſe which is ready to tumble, if ne 
| ſhall have a writ de reparatione facienda ; becauſe he 
 vught, and is uſed, or has been uſed, are neceſſary words 
in the declaration. 1 Vent. 274, 8 
Hol, Chief Juſtice. Every man of common right 
ought toſuppor this own houſe, ſo as it may not be an 
annoyance to another... 75 
Powell, Juſtice, put this caſe ; ſuppoſe a man makes 
a vault, and builds a wall thereto, and then his neigh» 
bour makes a cellar, adjoining to the vault, which is 
damaged by à default in the. wall of the vault, he 
owner of the cellar might well have 
an action. | | 


But Holt, Chief Juſtice, was of a different opinion, 
ſayin that before the party could entitle himſelf o 
an action in that caſe, he ought firſt to build a wall 
to his cellar, as well as the other to his vault; other- 


| wiſe he ought not to have any benefit from the 2 


wall, unleis it indeed be agreed, that he ſhall congri- 
bute to the repair of it, &c. Suppoſe a man has a vacant 
piece of ground, and there builds a houſe on part there- 
of, and then ſells the reſt, the vendee cannot build ſo 
as to ſtop any lights in the firſt houſe, but muſt take 
the ground ſubject to the incumbrance of the former 
lights. , Vide Mod. Rep. vol. 11. Þ» 17. : | 


Faſur, 3 Ann. The Nuten v. Leiche 


- The defendant was indicted for a public nuiſatice to 
Billingſgate Dock, the indictment fee Fares, — Bil. 
lingſgate Dock was a common dock, to which all ſmall 
ſhips coming with proviſions to the markets of Lon- 
don might come,” but that no great ſhip ought, or uſed 
to come there; that, notwithſtanding, the defendant 
rea of three hundred tons, into it, to 
the common nuſance of all the Queen's ſubjects, c. 

It was excepted, on a motion for quaſhing this in- 
dictment, that it was inconſiſtent to ſay that a place is 
2 common dock, and that it would be a nuiſance for a great 

ſhip to come there; for a commin dock, in its nature 
is free for all ſhips. : . | (v3 3 
Fer curiam. Why may there not be a tommin doch 
only for {mall ſhips, as well as a common pack and hor ſe- 
; way. And if a man with a cart uſes ſuch a way, ſo as to 


| plow it, and render it leſs conyenient tor horſemen, will 
| 8G je Oy Ty ne not 


Fd 


- 


e Officer,” Offices. 1 


not that be 2 nuiſance indiQables 15 e Roe never | Trinity, 12. Gros 1 The King v. Smith. Gr 

uaſh indidtments for nuiſances. But if a nur/ſance is re- 1 Dt, ö 5 
ds and the party (re ol it, it will bea great | . The defendant was convicted on an indictment, fot 
' mitigation of the fine; and it may in that caſe be pro- making a great noiſe in the night with a ſpesking-trum- I 
per to offer affidavits to the court to leſſen the Gs 1 paſs: 10995 Wc be 45 5 me peg ms: Lord 
but not otherwiſe. And they pu n 5 l. FYide Stra. vol. i. p. 704, re — 
; | a asi Sf 


mur, which he did. Vide Mod. Reps vol. 6. p. 145. 


K | 5 4 « 0 ” ; | 1 | tb oy ' 6 | ; - TROEFT | * „ 8 8 
F cath TINT "oY 0m 1 V 427 | Ihe cour e . ro ly ove againſt him as for 
1 * „a nuiſance, on affdavits of his keeping great quantities 
See this caſe fully ſtated in page 534 of this work, | of gunpowder, to the endangering the church and 
under the head Indictment. n . hows in the place where he lived. *Yide Stra, vol. 2. 
vo R N , 5:13 cob balleg £4.75 49 bas rs 


* 


* 


lary, 12 Geo, The Kin V Pa ineau. Error. nee T1 * $27 att 080% bs N | 
150 ohh hc e Eafter, 30 Geo, 2. The King v. Abit and Hard. 


7 bw 


+ 


* 6 


On a writ of error directed to the juſtices of the ' | | See this caſe fully ſtated in page 549 
peace of the county of Surry to remove a conviction under the head Inditment.. © 
for a nuiſance 2 an e wore on a Be. a ou + nog ove RR 
certain river adjacent, and contiguouſly adjoining to the com ma. 20 Cm 2. C „ 
mon highway of the King, oy alſo near ſeveral dwelling- wh Zaſier, 30 cn e anal, 5 et 

houſes ; and for ſiteping and dreſſing in the ſaid water thirty | See this caſe fully ſtated in page 268 of this work, 

ins, which emitted a flint and unwholſome ſmell, under the head Cammͥ uu. 


* 


* 
{= 47+ 


Jeep: nell 
&c. whereby the air there rey 89 1 ill is Ne FETT 
corrupted and infected, ta the common nuiſance, &c. n ß Dot Ow 

_=— not pat pleaded, a trial was had, and the de- Michaelmas, Geo. 3. e ve! Sar Rovers Godt 


fendant found guilty ; on which the judgment was en- 5 , WA bo 
tered, that the defendant be fined 100 7. for the ſaid. On a demurrer brought to an addion ſot à tr 90% 
nuiſance, and that he be taken, $C. „ ſ | committed in breaking and entering the i 
On this judgment the general errors were aſſigned. cſoſe, called the River Thames; and taking up, break 
and the Coroner and Attorney General pleaded xo ing, and deſtroying his bucks, there etected and placed 
meg . II for the catching of fiſh; and taking his fiſh out of the 
Rapmond, Chief Juſtice, Regularly the judgment | bucks, and carrying them away, and converting them 
| ought to be, to abate ſo much of the thing as makes |. tg their on uſe. e. 
it a nuiſance, 9 Co. 53. Godb. 221, Winch. 3. If ahouſe | After hearing the arguments of the council on both 
de built too high, only ſo much of it as is too high | ſides, on arguing this demurrer, the court gare judg- 
ſhall be pulled down. Here the erecting of the mole | ment for the plaintiff, TSR WY. : 
was not the nuiſance, (for it might be lawful todo that) Lord Mansfield. An offence is here 'create d by an 
but the nuiſance ariſes from the uſe it was put to; and act of parliament, If you take. advantage of the v 
therefore tue judgment muſt be affirmed. To which | ze, you muſt purſue the method preſcribed by it. 
Powys, Juſtice, agreed. © „ , | This is the plaintiff's own fiſhery ; and he might have 
Forteſcue, Juſtice, The queſtion is, whether in the | done what he would in it, before this prohibition by 
caſe of a public nuiſance it is not neceſſary to give two | the ſtatute. 5 | . 
judgments in all caſes. J am not ſatisfied this is nota |, Wilnot, Juſtice, concurred, and obſerved; that this 
permanent nuiſance ; the erecting is the cauſe of the nui- is not to be. conſidered as a nuiſance, either ee 
ſance, and the concluſion of the indictment to the com- -| private, The violation of this public law is not with- 
mon nuiſance, & c. goes to the whole, as well the erecting, | in the idea of a nuiſance. Ctr os DES BA [ 
as the ſteeping. I remember the caſe of a glaſs-houſe, Yates, Juſtice, concurred, and ſaid, this was the 
where the judgment was to abate the nuiſance, not that plainti s OWwWNn fiſhery ; and the defendants have taken 
the houſe ſhould be pulled down, but only to prevent | up the bucks, and taken the fiſh. The laying the 
his uſing it again as ſuch; which might have been | bucks was no nuiſance; and no power is given by the 
done in this caſe to prevent his dipping ſkins again, |- ſtatute © to ſeize.” The defendants are not to be 
Co. Ent. 92. b. 9 Co. Batten's caſe, it appears the | their own judges» They ought to have followed the 
pliner 7 5 for 3 the "_ method preſcribed by the ſtatute. The water bailiff 
ant a avatre e Nui ances wnic ews an aàabate- 48 no ri t to ta e e ne ; | Ko 06 9p ES 
ment to be the moſt neceſſary part. 2 Roll. Abr. $4. | his own . 15 N Ar n 


And as no inſtance is given where the judgment has Alon, Tuſtice, concurred with the Chi a . 
varied in than. mf 2 * 15 up be- | the fon, Judges. e ith the Chief Juſtice, and 
tween permanent and tranfitory nuiſances, I am of opinion | Per curiame Let judgment go f plaintiff, FP 
that chi judgment is erroneous, and ought to be re- Bur. vol. 355 1768. gment go for the plaintiff. Jide 
verſed. 1 | | | 

Reynolds, Juſtice, I think the judgment is right. 0 Dek ar ee 9A DN. 
Every judgment ſhould be adapted to the nature of the —— X — — 
caſe; where the erection is the nuiſance, there ought to „ SHALE MOSS e 
be a eee ee pf coffee was _ ble 8 5 
thought a nuiſance, and yet nobody ever imagined the ; fort. /e : 
houſe in which it was roaſted ſhould be pulled down; | Db ga tion, / Bond. | 
and what other way is there to abate ſuch a nuiſance? | 3 7 | 
A glaſs-houſe is a nuiſance in its own nature; but this | Ollicer, | Ottices. 1 


is a lawful act, provided the ſkins which are dipped 


are not ſtinking ſkins. 1 ſhould think it would have | - 1 510 e ee e 
been going too far, if they had adjudged the whole | Hilary, 3 N. & AH. The City of Exeter v. Glide, © 


Aion to be abated for a particular abuſe of it in di- 5 : 3 RE 
| — 1 ſtinking ſkins. 8 ET ; 1 2 N 1 2 ſtated in page 623 of this work, 
The judges took further time to conſider ; and | under ene rr >. {oooh ons A 


in Trinity term following it was mentioned again, and 185 75 e e 
all nue be; their former opinions, the cauſe was Michaelmas, 3 M. & M. The King v. Evans. 
again adjourned. | WITS k 5 8 125 e 
Se was put in the papers about a year afterwards, | On a mandamus to reſtore Evans to the office of clerk. 
5 and nobody appearing for the defendant, the judgment of the peace, A miſbehaviour Was returned, 10 wit, 
| was affirmed. Vide Stra. vol. 1. p. 686. that a demand having been made of the rolls, he did 
1 Ty; TOS 5 0g. not deliver them to the Ca Rotulorum; on which a 


| peremptory mandamus was moved for, when it was 
t | urged, 


— * 


urged, that fat. . & I. veſts à freehold in the 
cleck, long as he behaves himſelf well, he cannot be re- 
moved but on miſdemeanor: in execution of his office, 
and articles àgainſt him are to be put in writing, 
which is not ſaid to have been done. | 
Holt, Chief Juftice, The keeping of the rolls of 
right ng to the Cu/tos Rotulorum ; the Elerk of the 
eace is a diſtinct officer, and not a mere ſervant, and 
it is his buſineſs to make up the rolls and enter them. 
So a peremptory mandamus was granted. Fide Mod. 
D OT PRO 13 Tg, 
Eafter or Michaelmas, 3 W. & H. Jones v. Pugh, 
A. e OO rt. | . 
On an action on the ce for diſturbing the plaintiff 
in his office of vicar-general, a ſpecial verdict was 
found, viz. That the Biſhop of Llandnff granted the 
office of vicar-general to the plaintiff and J. 8. to hold 
* ointly and 0 0 to be exerciſed by themſelves, or their. 
efficient deputy; © 


thing can be done. To which it was anſwered, that 
may be ſaid of four judges, as in this court, and in 
mini/terial offices, as two (heriffs. _ SLY 7 

But the court held the grant good, and ſaid, if an 


office be granted to two, and one dies, the office does not 


{urvive, but determines ;z as if there were #wo ſheriffs, 
and one dies, the other cannot act; otherwiſe if 
granted to fo and the ſurvivor of them. Vide Salk. 
vol. N 2. "i 465. Mod. Rep. vol. 12. p. 10. Did. vol. 
Hlulary, 4 W.ts M. Harcourt v. Far. 

See this caſe fully ſtated in 
under the head Grants, | 1 | 

eber, 3 W. 3. Serjeant Hutchini's C. 
Hutchins being made King's Serjeant by patent, du- 


ting pleaſure, with a ſalary of 40 per annum, was 


afterwards made one of the Commiſſioners of the Great 
Seal, which commiſſion bein 5 
the queſtion was, whether he ſhould ſtill 7 place as 
King's Serjeant ; and by the opinion of all the judges, 
his patent of King's ſerjeant is determined, becauſe his 
commiſſion put him into an office of judicature, which 
is inconſiſtent with the ſervice and duty of his office to 


be performed as King's ſergeant and it is the ſame as if 
he F eepet, ora judge. Vide Salk. 


ad been made Lord 
vol. 3. P. 252. 


Michaelmas, 6 u. & M. Crump v. Halford. 


ee this cafe folly fiated in page 599 of this work, 
under the head Jen of Peace. 5 


Trinity, 7 V. z. The King * Kemp, or Kempe. 


See this caſe fully ſtated in page 432 of this work, ' ; the 
„ I county court for granting a 8 without taking a 


under the head Eſlatas. 


Hilary 7 or 8 W. 3. Gullifard, or Culliford, ve De 


Cardonell, or Cardonmy. 


On an action of debt bought on an obligation; on 
Oyer thereof the condition was, that whereas the defen- 
dant was made deputy to the plaintiff in his office, on 
condition that he pay the plaintiff half the profits, then, 
&c. The defendant pleaded ſtatute 5 & 6 Ed. 6. 

Per curiam, T his bond is not within the ſtatute, be- 
cauſe the condition is not to pay him ſo much in groſs, 
but half the profits, which. muſt be ſued for in the 
principal's name; for they belong to him, though out 


of them a ſhare is to be allowed to the deputy for his 


ſervice, 
* , 7: | | 8 
fm, 8 IW. 3. TLinch v. Chi. 

A tenant for liſe, with remainder to his firff ſon in 


Vide Salk. val. 2. P- 465, Mode vol, 12. 


tail, remainder to F. S. in fee, was attainted of high ; 


ö 


— 


t was objected, that a judicial office. | - 
could not be granted to two; for if they differ, no- 


page 502 of this work, 


afterwards diſſolved, 


J , w ; 3 5 
* "wk ) 9 ** 8 2 5 _ | * 2 by FF R 4 7 
TS "BR 76" , 
ficer, Difices, 
* "ri * 


treaſon, and died without iffue. ft wess bbjeed, that 


King like a general 


Vide Salk, vol. 2. p. 469. | 
Hilary 9, or Trinity, 35 3.  Saimiders, of Sanders, v,. 
| „ o 19 2 


liament. 


the Cuſtas was removed or changed 


cution of a power 


Court made no rule, 


667 


the whole eſtate being veſted in the King by „at. 33 
H. 8. without finding the office ſpecial, the remainder- 
man cannot enter, for the ſtatute veſts it in the 
office ; and if a general office had 
been found, it would have been ſuppoſed a fes. 


Hol, Chief Juſtice. No other eſtate veſts in the 


King, by virtue of the act of parliament, than the 
party attainted had; juſt as if a ſpecral office had been 
ound: and therefore in this caſe, as in that, the re- 
mainder-man may enter on the King, his eſtate being 
determined, for the ſtatute ſaves; the rights of others; 


otherwiſe where an office finds an eſtate in fee in the 
party attainted, for then it muſt be avoided by traverſe, 


or amoveas manum. Dyer 335. 5. Hob. Sheffeild v. 
Ratcliffe, Moor 109. 3 Cro. 640. Dy. 354. 0 230. 


* 


15 Error. | 


On a writ of aſſize of novel diſſeiſin for the office of clerk. 
of the peace of Kent, the recognizors found a ſpecial 
verdia, viz, that the Earl of Winchelſea being Cuſos 
Rotulorum of that county, made P. Owen clerk of the 
E to hold at his pleaſute, by writing under his 

and and ſeal; and becauſe the juſtices of peace at their 
ſeſſions ſcrupled to admit him upon this paper, the 
Lord Minchelſaa came into court, and ſaid, I nominate 
FP. Owen to be clerk of the peace, according to att of par- 


And the court held, that it always belonged to the 
Cuſtos Rotulorum to nominate the clerk of the peace, 
but the clerk of the peace was removeable whenever 
z and moreover was 
will of the Gu/tos till fat. 32 H. 8. 
hold his office as long as the Cuftos 


removeable at the 
which makes him 


ſhall continue in power. Now by the late act, he is to 


continue for life; and though the words be, give and 


"Ou to him; yet it is only an appointment, and con- 
ſe 


quently may be without deed; that it cannot be a 
grant from the Cu/tos, or enure as ſuch, is plain, be- 
cauſe the _ is only at will; and he that has an 
office at will, cannot make a grant for life, becauſe. 
there is no original eſtate ſufficient to ſupport it; there- 
fore this muſt enure as an appointment, or the exe- 

given by the ſtatute z like a power 
to an executor to ſell, or à tenant' for life to make 
leaſes z the conſequence of all which is, that this was 
a good appointment, though without deed ; for what- 


ever is to take effect out of ue or authority, or 
by way of appointment, is good without deed; other 


' wiſe, where it takes an effect out of an intereſt, and 


is to enute as a grant; for then, if it be of a thing 
incorporeal, it muſt be by deed. Hide Salk. vol. 2. p. 
467. Ibid. vol. 3. p. 250. Mad. Rep. vol. 12. p. 199. 


Michaelmas, 11 W. 3. — 
The court was moved againſt the clerk of the 


laintiff to proſecute ; but the 
cauſe it was a ſtale cauſe of 
complaint of near two years ſtanding ; beſides, it was 
only a ſingle inſtance z but the court ſaid, that when 
it grew into a practice, as if a ſheriff conſtantly or fre- 
quently uſed to Jet perſons at large without bail, then 
it is an abuſe of his ee, and the court will interpoſe. 
Per curiam. Holt abſent. Bring your action. Vide 
Salt. uol. 2. p. 467. KITES HEEL | 
| Michaelmas, 3 Ann. Godilphin v. Tudor. 
Sir William Godolphin being auditor of Wales made a 
deputy during his good bebauiour, who, by articles of 


bond or ſurety of the 


„ 


agreement between them, was to have the fees, and 
in conſideration thereof to pay Sir William 200. 


| annim, and fave him harmleſs. On an action of debt 


on the bond for the 


"2" 


performance, judgment was given 
againſt the plaintiff, 5 
It, The court held this an ice within Hat, 5 & 6 
E. 6. C. 16. g : | ; 92 2 
1 . | Adly, 


668 


2dly, The court held 
the ſtatute, and the ſal principe 
makes a deputy, reſerving a leſſer ſym out of the 
ſalary, it is good: ſo if the profits be uncertain, ariſ- 
ing from fees, if the principal makes a deputy, fe- 


that where an 


ſerving à ſum certain out of the fees and profits of the 


office, it is good; for in theſe caſes the deputy is not to 
pay, unleſs the profits amount to ſo much; and though. 
ay Ars by his commiſfion is in place of his princi- 
pal, yet he has no right to the fees, they ſilt conti- 
nue to be the property of the principal; ſo that as to 
him, it is only reſerving a part of his own, and giving 


away the reſt to another; but where the reſervation. | 


or agreement is not to pay out of the profits, but to 
pay generally a certain ſum, it muſt paid at all 
events, and ſuch bond is void by the ſtatute. Yide Salt. 
vol, 2. p. 468. Did. vol. 3. P. 25 1. Mod. Rep. vol. 6. 
Tini, 4 Ann. Lee v. Drale. 


On an action on the ca/e wherein the plaintiff de- 
clared, that whereas being clerk of ſuch a pariſh, the 
defendant diſturbed him in the exerciſe of his office, 
and hindered him to ſit in the clerk's ſeat, whereby 
he loſt the profits of his office. It was objected, that 
this was rather a ſervice or employment than an ce; 
that if it de an office, it is eccleſiaſtical, for of common 
right the parſon appoints the clerk, and the court 
wil! not intend a cuſtom; and unleſs a clerk comes 


in by the election of the pariſhioners according to cuf- 


tom, he has not a tempor] right; and the court will 
not grant a mandamus for a clerk, without an affidavit 
that he is appointed by the pariſh. 2dly, It does not 
appear that any fees appertain unto this office, and no 


action lies at common law for diſturbance in the en- 
joyment of a ſeat in the church, without a temporal 


right: and ſo it is here: Adjourned. Vide Salk. vol. 2. 
„ Fr 
Ear, 11 l 3. The King v. Dr. Burrel. 


An information was exhibited againſt Dr. Barrel for 
exerciſing the office of Cenſor of the College of Phyſis 
cians, he not having taken the oaths directed by the 


ſtatutes. 


To this information the defendant pleaded not guilty, 


on which the jury found a ſpecial verdict. . | 
Halt, Chief Juſtice. The only ert is, whether 
Dr. Burrel is a public officer or not? 55 
 Reokeby, Juſtice, I do not think but a popiſn Doctor 
may be a good Doctor to a proteſtant patient, but J 


do not think that a popiſh governor can be a good go- 


1 


vernor for a proteſtant ſubject. 

Holt, Chief Juſtice. Ay, but a popiſh cenſor is not 
ſo proper to ſuperviſe and inſpect all the proteſtant 
phyſicians. Vide Mad. Rep. vol. 5. p. 431. 


Eofter, 12 W. 3. The King v. The Mayor, c. of 
Rippon. 
See this caſe fully ſtated in 
under the head Mandamus. 
Michaelmas, 13 W. 3. Anonymous. 


A prohibition was granted to ſtay a ſuit in the Spiri- 
tual Court for the ſalary of a pariſh clerk. Vide Mod. 
Rep. vol. 12. p. 583. | 


page 628 of this work, 


Anonymous. 


Per curiam. The office of Marſhal of the K. B. can- | 


not be granted to a perſon for a term of years ab/o/ately, 
becauſe in ſuch caſe it might go to an executor or ad- 
minjſtrator. But it may be granted to a perſon for 
ninety- nine years, if he ſhall: ſo long live, becauſe 


thete can, be no inconvenience in ſuch. a grant, and | 
the preſent marſhal ſucceeded. Sutton by virtue of ſuch | 


a leaſe, Vide Salk. vol. 3. p. 251. 
Hilary, 1 Ann. - Chambers v. Jennings. 


See: this caſe fully ſtated in page 317 of this work, 


© under the head Courts. 


W ba 


* 
* 


$ 


under the head Actions. 


had a'grant of the 


to let him exerciſe ſuch ce. 


under the head /ndrdiment. - 


EZaſlur, 5 Aun. 
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ary is certain, if the principal | 


| Michaolmas, 3. Anne. Sutton's Caſe, Marſhal of the _. 


e Caurt. i 8 8 5 
See this caſe fully ſtated in page 607 of this work,” | 
under the head Leaſes, oo oo: ** 

Miabaelmas, 3 Aun. Anonym,. 


The court was moved on behalf of 2. perſon who 
Tac office of Chamberlain of the K. B. 
priſon, to admit him to the Mee, the Marſhal refuling . 


Halt, Chief Juſtice, ſec med to be of opinion, that the 


by ? 2 


. grant of the office was void, it being an incident inſepa- 


rable from the office of Matſhal, becauſe the M 


arſhal is 


reſponſible for the Chamberlain's good conduct, and 


conſequently, though on the grant of the ge of 
Marſha), this ce was reſerved, ſuch a reſervation 
Nea, ß 77: .... 

However, this was ſuch an 


* 


22 E 
es as the . court 


* 


would not take any notice of, and therefore denied the 


Midbaelmas, 3 Aun.c.: The Suten v. Buck 400 Hale. | 
See this caſs fully Rated in page 534 of this work, 
The Veen v. The Mayor and Milames 


See this caſe fully Rated in page 630 of | this work, 


under the head Mandamus 


IOW Eaſter, 10 Ann. Templeman v. Caſe = 3 
See this caſe fully ſtated in page 38 of this work, 


Michaelmas, 10 Ann. The Caſe.of IWhiteborn, Mayor af, 

OC rr 

See this cale fully Rated in page 294 of this work, 
under the head Corporations. Ty I rk, 
Ulichaelmas, 10 Ann, The Queen v. Sutton, 

See this caſe fully ſtated in page 294 of this work. 
under the head Corporatians. Sgt i er week, 
Ann. The Oueen v. The Mayor 3 
Burgeſſes of Pomfret. | 
See this caſe fully ſtated in pages 185 and 631 of 


this work, under the heads Disfranchiſement and Han- 
damus, . | 1 


Hiuilam, 1 Geo, Kitten v. Fag. 


See this caſe fully ſtated in 
under the head Bail- bond. 


Michaelmas, 11 


page 185 of this. work, 


 Michaelmas, 2 Geo. Dorſet ve Chaplin 


See this caſe fully ſtated in 


age 415 of this work, 
under the head Error. * 115 : K, 


Trinity, 9 Geo. The King v. Alexander. 


On motion, a rule was made for the defendant to 


ſhew cauſe why an information in nature of a quo war - 


ranto ſhould not be granted againſt him, to ſhew by 
what authority he claimed the e of Mayor of Leſi- 
withiel in the county of Cornwal ; it appeared that be 
had been Mayor of this place for /ixtcen years. 

The Cbief Juſtice held, that by at. 9 Ann, c. 20. 
no perfon who has or ſhall be in an annual ces for one 
year ſhall be choſen into the /ame. office the next year, 


c. therefore this being ſufficient cauſe for an informa- 
tion; the rule was made abſolute. ide Mad, Rep» 
Vol. 8, P. 133. 3 


Michacinas, 


e , Carbſe. „ 
See this gaſe fully ſtated in page 285 of this work, 
under the head Convietion. © . 
Hilary, ia Gev. The King v. Williams, Mayor of Hel- 


: 
- 


flone. 


ago, and an entry was made in the corporation books 
of his taking the oath of office, and the oaths of allegi- 
ance and ſupremacy .z' the court was now moved for 
an information in the nature of a quo warrants, on the 
affidavit of the town-clerk, who ſwore that he did not 
adminiſter the oath of allegiance, though he made the 
entry in the manner it appeared to bee. 
But the court would do nothing in it, after ſo long 
an acquieſcence; and ſaid, it would be of dangerous 
conſequence, to allow 'a''town-clerk to diſqualify 
members by his own oath, contrary to the record: 


Vide Stra. vol. bs p 677. 45 212 : f 


i 


| W 


under the head, Mandamus. | g 8 
Eafter, 17 Geo, 2. The King v. Roberts, 
See this caſe fully ſtated in page 571 of this work, 
under the head, Inquiry, Ras. „ 


Hilary, 30 Geo. 2. Sir Jobn Trelawony Bart. v. the 
| 8 Biſhop F IWinchefler. ; 


| See this caſe fully ſtated in page 389 of this work 
under the head Eccleſra/tical Matters, 2 : 


Mirhaelmas, 6 Geo. 3. Money and athers V. Leach. | 


Adjudged, that an officer, acting under a warrant of a 
ſecretary of ſtate or juſtice of peace, muſt juſtify the 
act done by him by ſhewing, ** that he acted in obe- 
« dience to ſuch warrants” Vide Bar. vol. 3. p. 1742. 


7 
"I" - — 


* FT 
1 


Oꝛders, on Removals, Settle⸗ 
ments, &c. 
Eafter, 4 W.& M. The King v. — | 
The coutt was moved to quaſh an order made by 
7209 juſtices of the peace at their ſeſſions, which re- 
citing alprecedent order made by too juſtices to remove 
a poor man from H. to B. in the ſame county, becauſe 


it appeared to them that he rented a farm of 10 /. per 
annum in H. they ordered that he ſhould be removed 


amined here ; but the motion was denied. = 

The court agreed, that in all caſes where the ſta- 
tute gives appeal from two. juſtices to the ſeſſions, the 
order on. ſuch appeal is final, though the ſtatute does 
not expteſsly ſay ſo; and this court cannot examine 
the fact, but only quaſh the order if contrary to law. 


Dotbin, Juſtice. If a conviction be on the ſtatute 


mined. here; for the -parliament bas made the juſtices 
ſole judges of ſuch petty matters 
Then the court was moved to quaſh the order, be- 
cauſe the ſeſſions ought only, as. was urged, to quaſh 
or confirm the order of the juni | 
reverſed the former order, but only ordered à ſettle- 
ment at H. ö ; wes 20 1 0. 


being the, place from which he was removed, is a re- 
verſa} of the ſſl order. 


eee 72 


Halt, Chief Juſtice, thought the ſeſfons had not 
o ö 57 | 


Michalmas, 9 Gee: Thi King v. The Mayor and Alder- | 


The defendant was elected a corporator eight years f 


ces; yet they have not 


Dolbin and. Eyre, Juſtices, | The ſettlement: at K. 


1 


2 . ge 


See this caſe fully tated in page 635 of this work, 


to H. The motion was, that the matter might be ex- 


againſt deer Healing, the fact cannot afterwards be exa- 


8 


— 


power to ſettle him at H. becauſe it did not appear 


leaves it within fo 


* 


ODuꝛders, on BRemobals KG. 669 


that he had been ſettled there forty ape ; for though 
he bad a farm there, yet it is nota ſettlement if he 
days; then the ſeſſions ought to 
have 7 the fir order of the juſtices, but not to 
have ſettled. a poor perſon who had no ſettlement. 

ut the other juſtices being of a contrary opinion, and 
Gregory Juſtice abſent, the order was Conrad. Vide 
Mod. Rep. vol. 12. page 20. | 1 The 


* 


Trinity, 4 W.& M. Anonymous. 


An order was made at a mineral court, held at Men- 
pp, in the county of Somerſet, that the defendant 
ſhould forfeit his mineral tools and goods, and be ba- 
niſhed from Mendipp hills for ever. 

This order being returned, the court was moved to 
goats ＋ and the cout held £3 bo be an Sore — 0 
aw, and not to be ſupported but by ſome ſpeci 
cuſtom. Vile Mod. Rep. vol. 4. p. 148. 4 N | 


115 5 Hils 955 6 WW. Jo The King Vs Barebaker. | 


See this caſe fully ſtated in page 218 of this work 
rt eee 


fs 


lam, 7 W. 3. The King v. The Pariſh of Waotton- 


Vers. : 


See this caſe fully ſtated in page 599 of this work, 


under the head Fu/tices of Peace, 


Ear, 7 W. zo The Pariſh of Dumbleton v. The Pariſh 


of Beckford, 


On a certiorari was returned an order of ſeſſions in 
Glouceſter ſhire, A girl of near thirteen years old had 
been at Dumbleten in the ſaid county, and had always 
lived there with her grandmother ; her father was le- 


gally ſettled at Beckford in the ſame county: ſhe want- 


ing relief, was by the order charged on Beckford, be- 


| Cauſe her father was ſettled there. 


Per cutiam, The order muſt be quaſhed ; for tho till 
e:ght years of age children are accounted nurſe-children, 


yet they muſt afterwards have maintenance from the 


pariſhes where they themſelves are ſettled, and for any 
thing that appears, ſhe may have gained a fettlement, 


Michaelmas, 7 J. 3. Leuſhy v. Budd, 


Two orders were made, grounded on „lat. 2. V. e 
M. for ſcavengers rates for cleanſing the ſtreets of New- 
ington. One was, that all the inhabitants ſhould con- 
tribute to it; the other, that only thoſe who lived on 
the pavement ſhould contribute. And the queſtion 
was, which of them was good ? | | 

Holt, Chief Juſtice. 
inhabitants ſhould contribute. ; | 

For though it may be thought hard, that thoſe in- 
habitants ſhould pay towards the pavement who did 


not live on it; yet the words of the ſtatute are ſo 


ftrong, that it lays the charge on all the inabitants 
without diſtindion; and where the ſtatute does not 


make a diſtinction, we have no power to do it; 


wherefore the fir? order is good, and the other bad, 
_ muſt be quaſhed. Vide Mod. Rep. val. 5. page 
by Michaelmas; 7 . 3. 5 The King v. Gately, 0 & 

See this caſe fully ſtated in page | 87 of this work, 


under the head Apprentices, 


N > Michaelmas"7 V. 3. Anonymous. 2 | | 
 Adjudged, That if an apprentice be diſcharged from 


his maſter, the ſtatute requires that the diſcharge be 
under tbe hands and ſeals of aur juſtices of peace; but 
in a certiorari to remove the order, it is-ſufficient in the 
return to take notice of the order ſo made: for it is not 
neceſſary to certiſy the diſcharge itſelf. Vids Sal. vol. 


2 p. 470. * rnit bie tian ohtftabocls 
. | Michaelmas, 
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no ſettlement within the new ſtatute, unleſs he pays the 


at their general quarter ſeſſions, 


% 


| ſince 1693, he lived in Fo/ton and other places out of 


under the head Inn: keepers. 


Michaelmas, 7 M, Fi The Inhabitants of the Parihh of 

” 7 AF. TH P : I Be 3 

A oO: f p , albor and Boſtons P SGT RATES: 294: 
een A R * 9 8 Line VIIOR L088 

*  Adjudged; That if a man is taxed, and after taxation 
ſtays in the pariſh forty days without giving notice, it is 


* 


— 


6 


tax; for it muſt be tazing and paying, and not 7axim 
only, {vie wakes a ferrtefhane, and 1s equivalent 7 1 
notice in writing. Vide Salk. vol. 2. p. 5244. 


The King v. Randal,  - © | 
"Yee this caſe fully ftated- in page 586. of this Work, 


» 


| Hilary, 8 JV. 3. The King v. Turner or Purnall. | 


An order was made at the general quarter-ſeſhons. of 
the veace for the ounty of Piles, | which the de- 
fendant was aſſeſſed towards the relief of another per- 
fon by virtue of fat: 43 Ez» and was ach ern for 
diſobeying that order; which being removed hither, 
the following exception was taken to it, uz. That 
the order was laid to be at the general /effions of the 
peace, &c- and does not ſay quarter Seffims, &c. when 
it is expreſsly required by the /eventh ſecbion of that 
ſtatute, that the relief ſhall be as the juſtices of peace, 
ſhall afſeſs : for which 
reaſon the order was quaſhed. Hide Mode Rep. vol. 5. 
page 329. | Sa © Vols 2. P. 475» | | . 
len, a u 3. The Prifof Trowbridge v. The bi 

| 0 on. 


| See this caſe fully ſtated in page 600 of this work, 
under the head Juſtices & Peace. | 


Hilary, & WW. 3. The King v- Matthews. 


This Fourt was moved to quaſh an order of two 
Juſtices made on the defendant, for, maintaining a 
baſtarg-cbild ; 1ſt. Becauſe, it was not ſaid the child 
was likely to become chargeable: And, zdly. The 
defendant was ordered to pay 184, per week inde- 
finitely, without limiting any certain time, Lo which 
it was. denen that no order relating to a baſtard- 
child can b 

ſent in court. To which the court agreed. owever, 
this being a hard caſe, a rule was made to ſhe cauſe ; 
and the matter being ſtirred again the next term, the 
court would not quaſh it, till the reputed father came 
into court; and then the firſt exception was over- 
ruled; for it is ſelf-evident, that every baſtard-child 
js likely to become chargeable. Vide Salk, vol. 2. page 


475. 


Hilary, 8 IW. 3. The Pariſh of Talbury ve The Hamlet 
| of Faſton in Scropton. © © 


An order was made by two juſtices of the peace in 
Derbyſhire, to remove one Robert Floud to Fofton in the 
parith of Scropton, On appeal the fir order was quaſh- 
ed, and the party ordered to be removed to Zalbury, 
and the matter of fact being now ſtated ſpecially to the 
court; the caſe was, | | 

* Floud was born in Talbury, and ſerved ſeven years ap- 
prenticeſhip there, which ended in the year 1693; 


the pariſh of Talbury, and the blackſmith that lived in 
Foſton dying, and the inhabitants wanting one, in 1694 
Ehud went thither, and rented the ſhop and a cham- 
ber of the widow of the former blackſmith for a year, 
at 52 6. per annum, with the conſent of the bailiff of the 
lord of the manor: here he worked publicly, was 

ublicly employed by the pariſhioners, and particu- 
arly by the bailiff of the lord of the manor, the vicar, 
and the juſtices of peace; and now having never given 
notice, nor rented à tenement of 10 /, per annum, or ex- 
erciſed any office, the: queſtion was, whether this pub · 
lic way of living was not damtamount and equivalent to 


notice in writing, which was only deſigned to prevent 


clandeſtine entries and livings. 


e quaſhed, except the reputed father be pre- 


1 Vide Hall. vol. 2. p. 477. 
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Per curiam. This public notice taken by the pariſh 
might perhaps have ſatis ſied [fats I Fac. 2, but 1 5 — AY 
ing doubts concerning the notice preſcribed by that 
act, ſtat, 3 & 4 V. & 1M. c. 11. Was made to explain 
it, abd this latter ſtatute has particularized the notice, 
and what ſhall be tantamount to it, and what not; but 
this is not among the. particulats of the ſtatute ; for 
which reaſon the order was confirmed. Vide Salk. vol. 
2. P. 475. | e 3 | | 

TIT? SER 8 e ö N 14 73 4 | 


An order was made by. five juſtices to maintain a baſ.. 
tard child; and it was objected, that the complaint is 


not ſaid to be made by anyparilh or officers there, but 


only of a town which may include ſeveral pariſhes; 
but the court held that well enough. 2dly. That the 
order is under the hands of five juſtices, whereas it ſhould 
be only under the hands of the two next; but the court 
held taat well, for the ſtatute is not reſtrictive to zo, 
but there muſt be titus at leaſt» 3dly. That it does not 
appear that either of thoſe was a juſtice of the 

rum; on this laſt objection it was quaſhed, but the 
party was bound to appear at the next ſeflions, ide 


b * 


Salk. vol. 2. p. 477. 


+, „„ 


made an order of review, and quaſhed the former order 
of ſeſſions, becauſe made by ſurprize. 

Per curiam, The order of review muſt be quaſhed ; 
for the juſtices have no power after the firſt ſeſſions, 


Hilary, 8 V. 3. The King v. The Parifh of Broughton 
; ah in Kent. 5 4 


See this caſe fully ſtated in page 601 of this wor 
under the head Juſlices of Peace. g . 


Huilam, 8 W. z. Spencer's Caſe. 
An order was made by 2750 Fuſtices, to remove 8. from 


H. in Leicgſterſbire to R. in WVarwickſhire, who ap- 
pealed; and at the adjourned ſeſſions, the two. pariſhes 


agreed to put off the determination of the cauſe till the 


next ſeſſions, which ſeſſions vacated the order of the 
two Jufticesz and now it was: moved, to ſet aſide that 


order, becauſe the appeal ought to be at the next ſeſ- 

ſions, by ſtat. 13 Car. 2. and ſtat. 3 & 4 l. z. tbere to 

be finally determined; and for this reaſon it was 

quaſhed. Vide Salk. vol. 3. p. 258. | 

Eaſler, 8 V. 3. The King v. The Pariſh ef Haſwell: 
or the Pariſh of Ofwell, 45 Haſiuell, w ; ie; 5. 
The Pariſh of Woking or Oling. 


| See this caſe fully ſtated in page 600 of this work, 


J under the head 7u/tices of Peace. 


Trinity, BJV. 3. The Pariſh of ör. Nicholas v. The Pa- 
% &. Helm, 


Tie orders were made for ſettling one R. a poor 
man, the fir/? by two juſtices, the other by the ſeſſions 
on appeal, confirming the former. The caſe was, R. 
being ix years ago legally ſettled at St. Nicholas's, clan- 
deſtinely came into the pariſh of St. Helen, and lived 
there without giving notice to the officers of the pariſh 


ol St. Helen during all that time; they ſent him back 
to the pariſh of St. Nicholas, &c. And the queſtion 
Was, whether living in St. Helen's ſo long as /ix years 


ſhould not induce the court to preſume the notice and 
other things requiſite well done, to gain a ſertlement? 
Her curiam. No perſon that is not a removeable per- 


| ſon, is to give notice; as he that rents a tenement of 
_ 104, per annum, a ſervant, &c. need not give notice, 


becauſe they cannot be diſturbed: in this caſe, if it 
had appeared on the order, that the pariſh of 'Sr. * 
798 Nee 4 T hols f ö "+ as ; W ö 5 hae 


een 


Oꝛders, on Nemovals, &c. 


had taken notice ot him, and looked on him as one of ] 
the pariſh, as by relieving of him, making him an of- 


ficer, &c. there, after ſo long a time, we would have 
reſumed notice given, becauſe the notice need not 
be exactly proved; for the churchwarden to whom it 


was given, an 


d the witneſſes atteſting the matter; may 
he dead; but here it is returned on the order, that he 


clandeſtinely removed himſelf, fo that he might eaſily | 


continue in the ſame manner; wherefore in ſuch caſes | 
we muſt conſtrue the ſtatute ſtrictly; and therefore the 
order was confirmed. Vide Salk. vol. 2. p. 44. 


Michaelmns, 8 W. 3. The Pariſh of Chidingfold or 
C (apy wb v. The Pariſh of Penſburſt or Penhurſt, 


| See this caſe fully ſtated in po 
under the head Fuftices of Peace. 


Michaelmas, 8 W. 4. Anonymous. 5 

An order was made by to juſtices to remove a poοj 
perſon, and exception was taken, that it did not ap- 
pear by the order that the juſtices were of the diviſion, | 
or that either of them was of the quorum : the laſt was 
held a good exception, but the firſt was over-ruled, for 
in that the ſtatute is only directory. Vide Salk. val. 2 
p. 473. | | 


De King v. Dobbyn. * 


An order of two juſlicet was quaſhed, becauſe it did 
not appear they were jz//ices of the county, or for the 
county, but only reſiding in the county. Vide Salk. 
vol. 2. p. 474. | | 


Michaelmas, 8 W. 3. The King v. Turnocl. 


On an indidment found againſt the defendant for 
refuſing to relieve and maintain Elizabeth the wife of 
his ſon. John Turnoct, according to an order made at 
the ſeſſions, which order was ſet forth in the -indidt- 
ment, in theſe words, viz. at the general ſeſſions of the 
peace held at Marlborough in and for the ſaid county 4 | 
Hilts, &c. on motion the indictment was quaſhed, 
becauſe the 6rder was only ſaid to be made at the ge- 
neral ſaſions, and not at the general guarter: ſeſtons; 
ſor the quarter: ſeſſions are appointed by fat. 2 H. 7. 
c. 4. though it appears by the ſame ſtature that there 
may be a general ſeſſions. at other times; and fat 43 E. 
c. 2. fe 7. appoints orders in theſe caſes to be made at 
the general quarter ſaſ ns. Fide Salk. vol. 2. p. 474. — | 

| ans 
Michaelmas, 8 H. 3. The Pariſh of Much-Waltham v. 
The Pariſb of Peram in Eſſex, 


The court was moved to quaſh an order of ſaſtant for 
the ſettlement of a baſtard child of E. L. She being 
big with child, a little before her delivery was remov- 
ed by the order of two juſtices of peace, from Much- 
Waltham to Peram; before the next ſeſſions ſhe was de- 
livered at Peram of a baſtard child: at the ſeſſions Pe- 
ram appealed, and the juſtices adjudged the woman to 
be legally ſettled at Much-Waltham, and ordered her to 
be ſent back thither; after which an order was made 
for ſettling the child at Peram, which the court was 
moved to quaſh, becauſe, though regularly | baſtards 
muſt de maintained where born, yet in this caſe, where 
there ſeems to be a contrivance, it ſhall not be ſo, as 
in Tuming's caſe, 2 Buh 349. Whenever an order is 
reverſed, all things happening ſubſequent thereunto, 
ſhall be avoided thereby: this child being born pend- 
ing the order, {hall be eſteemed in law to be born in 
that pariſh whereunto the mother on the appeal is re- 
turned back, The court ſeemed to agfee to this; and 
a rule was made to ſhew cauſe, but none was ſhewn. 
Lide Salk, vol. 2. p. 474 | JJ ˙· ale # 6a? 


r * 


Michaelmas,'s W.A3. The Cape of the Par ih of Amer. . 


„At the complaint of the churchwardens of Terrent- 
Keinflon in Derſetſhire, to two juſtices of the peace of the 
ſaid county. Concerning a poor man and bis wife; 


allt. vol. 2. p. 475 
ge 600 of this work, 


from whence he is removed, the (i 


3 1 1 © 
* 


671 
ſettled at Tirrin-Crawford, on which they appealed; 
and there it was ordered; that it i to the ſeſ- 

ſions that he was laſt ſettled at Amner, therefore they 
diſcharged Tirrin Crauford, and ordered the poor man 
to be removed to Amner : this was quaſhed on motion, 
becauſe it was making an *. order, which the 


| juſtices at ſeſſions have no power to do; they might 


have reverſed the fir/t order, and ordered the party to 
be carried back to Terrent-Kein/ton, but they could not 
remove the party to Amner, a third pariſh, which was no- 
— concerned in the order or appeal; and if they are 
really keg, with it, it muſt be at the complaint 
of Terrent-Keinſlon io two juſtices of the peace. Vid. 


, The King v. Harding, 


A certiorari was directed to the Lord Mayor and juf- 
tices of peace of London, to remove an order; before 
filing whereof a procedendo was prayed: the fact was, 
the ſervant of one Harding complained to the ſeſſions, 
that her maſter was in arrear to her for wages: on 
hearing the matter, both parties agreed to refer it to 
Sir Thomas Lane, late Lord Mayor, to be determined; 
which was done accordingly by order of ſeſſions: he 
made an award or order, but before a report was made - 
thereof, this certiorari was brought, whereon a procedendo 
was now prayed. $0.07 Porna8! oy 

Pier curiam- A judge of ni prins, by ' conſent of 
parties, may make a rule after a cauſe, but the ſeſſions 
cannot do ſo, though by conſent: they may refer a 
thing to another to examine, and make a report to them 
for their determination, but cannot refer a thing to be 
determined by another: and therefore the certiorari 
was __ and no procedendo granted. Vide Salke vol. 2. 


The Pariſh of St, Mary le More . The Pariſh of Heavy- 


Tyte in Devonſhire, 


— 


One Facy was ſettled at Heavy-Tree, and afterwards 
went into the pariſh of Sts Mary le More in Exeter, and 
took a houſe there of 1%. per annum, wherein he lived 
a year and a half, and paid the rates and taxes due for 
the ſaid houſe; and the juſtices at their ſeſſions held, that 

the rate for a houſe,” without a rate on his perſon, was 

not ſufficient to make a ſettlement ; but the court of 
X. B. quaihed this order for this very cauſe, and held 
him ſettled in St. Adary le More. Vid Salke vol. 2. 
page 478. i ß re IS + 


0 The King v. Buurd. 


An order was made by two juſtices of the peace in 
Su/jex, adjudging Beard to be the father of a baſtard 
ond, which was quaſhed, becauſe it appeared there- 
by, that the examination of the woman was by one 
Juſtice only, though the order was ſaid to be made by 
both; and Beard was bound ovet to the next ſeſſions, 


Hi 9 IW. "Pp The Pariſh of ales bg The Part 
; 1 e Broadchalk in Wilts. 1 | 
Two 0 of the peace made an order to remove 


one Jahn Rainsford, his wife and three children, from 
Rowborough in Samer ſeiſbire, to Broadchalk in Wilts, 


which order, on an appeal to the gquarter- ſaſtans, was 


confirmed; after this - Rainsford, with his wife and 
three children, + came into the; pariſh of Downhead ; 
- whereupon #wo juſlices, reciting the former order and 
confirmation thereof, ordered him to Broad.halk.; and 
and now it was objected to this order; that it did not 
appear that one of the Juſtices was of the quorum. On 
the other ſide it was argued, it was not neceſſary 
here, becauſe it was not an original order, but an or- 
der made in purfuance of an order of ſeſſions. _ ' 
Her curiam. A ſettlement by order upon appeal 
binds all parties: if the poor man goes to the pariſh 
fro | ons muſt ſee their 
order obeyed 3 but if he goes to another pariſh not 


concerned in the appeal, then it is proper for two 


they the ſaid- juſtices adjudged him to be laſt legally | 


Huftices of the peace to remove him to the * 


\ " * 
, | * 


672 Oꝛders, on Removals, &c. 


he was ſettled by the ſeſſions by the original order; j ing the legal ſettlement, but only the 
but then it muſt appear therein that one of them was || man. Vide Salt. vol. 2, p. 478. 
of the quorum. And for this deſect the order was guaſh- -- e | 
eds Hide Salk. vol. 2, p. 481. wort bogie bt | 


- 


- 
* 


th of the wo- 


n Eater, 9 N. z. Anenpmous. „ 
n JEE An order made by trwo ruftices of the peace for ſet. 
Hilary, o W. 3. The Pariſh of King's Norton in || |. eb tree Fane ee 4 
pl 22 | : 8 bk. | tling a poor perſon, was quaſhed by the ſeſſions; but 

| IVigorn, v. The Pariſh of Swolbill mou Warwic Ii | becauſe it did not appear to this court, that it came. 
before them by way of appeal, without which they 


f An order was made to remove a poor woman from dem by f ap 
Yarly in Worceſterſhire, to Stvolbill in Warwickſhire ; || have no juriſdiction, this order of ſeſſions was quaſhed. 
afterwards two juſtices in bs ane. made an order | Vide Salk. wol. 2. p 0 $0 OE THT Ee RG 
to remove her to \King's| Nortun in Worceſterſhire 5 | | 
whereupon abo juſtices of Worceſterſhire (ent her back 

to Svwolhill; and upon an appeal to the ſeſſions in Mar- | 
wickſhire, the juſtices confirmed her ſettlement at | „ | 3 | | 
King's Norton, and then an order was made by two \.. An order reciting, whereas complaint bes: bad wide 
juſtices of the peace fo execute the ſaid order: | tous, that Jacob Duckin, with his wife and children, 
theſe orders being brought up by certiorarz, the court | came from his place of abode and laſt legal ſettlement 


Eaſſer, 9 M. 3. "The Pariſh of Berry v. The Pariſh. 
Np 17 of Arundel. e Rl 


was moved to quaſh all except the fi, all the others 


being made before no judge; for when an original or- 


der is made, it binds all perſons until it be ſet aſide, 


in Berry to Arundel; we therefore require you, Cc. 
was held naught; becaufe there was no adjudication 
of the juſtices, which was his laſt legal ſettlement, 
but only a complaint, that Berry was, the truth or 


and it cannot be ſet aſide but on appeal to the ſeſſions. 
On the other ſide it was inſiſted, that though in this 
caſe two juſtices could not ſend the woman back again 
to Yarley, yet Ng might ſend her back to a third | 1 | 
place, as King's Norton is in this eaſe; ſo that as to Eaſter or Trinity, 9 V. 3. Elizabeth Ahbley's Caſe. 
King's Norton it is but an original order. r | HON PI FE. 
But the court ſeemed to be of another opinion, for Tivo orders were removed by certiorari, the return 
then King's Norton might ſend: to Yarley, and there | whereof was quaſhed, becauſe the return in the ſche- 
would be a perpetual circuity ; but ſeeing in this caſe | dule annexed to the writ, was not made by two guſ- 
King's Norton had appeared at the ſeſſions, and had | zices, but by the chert of the peace, who was not the 
been concluded there, they would not quaſh the order, | perſan to whom the certiorari was directed, and there. 
and ſeveral other queſtions ariſing, the whole was re- | on a new certiorari was granted, which being returned 
ferred to a judge of aſſize. Vide Salk, vol. 2, p. 482. and filed, it was objected, that the order made by ru 
| | | | ' | Juſtices to remove the poor perſon, &c. was naught, be- 
cauſe it was not ſaid, that it was made by two juſtices of 
the diviſion, &c. according to ſtat. 13 & 14 Car, 2. 
Per curiam. T he ſtatute as to this matter is only di- 
| rectory, it is not reſtrictive or qualificatory, as the 
word guorum. Vide Med. ; pn, 12. 138. Salk. vol. 
2, p. 258. Ibid. vol. page 479. 400. ok Gol 


falſehood of which does not appear. ids Salk. vol. 2, 
P. 479. | | | 9 N Eh 


Hilary TW. 3. The Pariſh of Dimchurch v. The Pa. 
To's e, 


An original order was made at the guarter-ſeſſions, 
ſetting forth, that whereas the pariſh of Dimchurch 
was over-burdened with poor, and the pariſh of Za/?- 
church had no poor, the pariſh of D:mchurch ſhould be 
annexed to the pariſh of Eaſichurch, and that the oc- 
cupiers of lands there ſhould contribute 20. per an- 
num, by equal monthly payments to Dimceburch, as 
long as that was over-burdened with poor, and E- 
church had none. 05 n 

It was objected, iſt. That the juſtices of peace can- 
not alter pariſhes, and annex one to another. | 

2dly, That the ſeſſions cannot make an original 
order. 
Holt, Chief Juſtice, There are two ways by at. 
43 Eliz. to make one pariſh contributory to the poor 
of another pariſh, viz. either the /Jjuſtices may tax 
particular perſons in aid to that pariſh'which cannot 
relieve its own poor; or they may afleſs the whole 
pariſh in a certain ſum, and leave it to the churchwar- 
dens and overſeers to levy the ſame, or to particular 
perſons, which was well done in this particular caſe; | 
but ſo much of it as concerns the annexing of the | _ 
pariſhes is void, and the reſt good, The court how- ; 
ever took time to adviſe. Vide Salk. vol. 2. p. 481. 
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One FJerriſon was a ſervant to Sir Paul Fenkinſon in 
Waltham ; afterwards he left his ſervice, 2 
out by his maſter, Sir Paul Fenkinſon, to a barber in 
Cheſierfield, who was to teach him'to ſhave and make 

eriwigs, for which he was to have 5 J. from Sir Paul: 
57 continued a year in this employment, accord- 
ing to covenants between Sir Paul and the barber, to 
which Ferriſan was no party; and the court adjudged 
that this did not make a ſettlement at Che/terfield, 
becauſe it was no ſervice ; and that the ſaid Jer iſen 
was thereby no more than a boarder there for his edu- 
cation, which is no ſervice to make a ſettlements 


Vide Mod. Rep. vol. 5. p. 328. Salk. vol. 2. p. 479. 
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Trinity, 9 3. The King v. Brown, 


— won 


An order was made, adjudging the defendant to be 
the father of a baſtard-child, May 2, 1696. And in 
Michaelmas ſeſſions following, the ſaid order was diſ- 
charged: now both orders being brought here by cer- 
tiorari, the latter was quaſhed, becauſe it appeared 
thereon, that Michaclmas ſeſſions was the firſt ſeſſions 
after notice given to the reputed father, of his being 
ſo adjudged; for though. et. 18 Eliz, appoints the 
appeal not to be the ffrſt /efions after the order of the 


Eaſter, 9 V. 3. Tudy v. Phdſtow. 

An order made by two juſtices for ſettling a poor man 
at ſuch a place, was quaſhed at the ſeſſions; but be- 
cauſe it did not appear that it came before them by 
way of appeal, the order of /efffons was quaſhed, for they 
have no original juriſdiction, but the matter muſt be 1 / 
brought before them by appeal. Vide Salk. val. 3. p. 257. 59 Ates but the ft /eFons aſter the party has no- 

egg | 25 N N * of Be ſaid order; yet, by 3 — 9 nu might 
Ny a „ . „  f be a lemons intervening, as in this caſe, between the 

| 3. 1 Derg by Giles Cripplegate, order by the two juſlices and the order of ſeſfons; and 
1 a 2361 1590648 FAT, pug appear on the order, that this was the ff 12 

An order reciting, whereas complaint has been made 8 | a ;of = former _ 

to us, that Elizabeth Fuiford, wife of Uriel F, ulford, is | becauſe there was an adj di nin e 
lately come into the pariſh of St. Giles Cripplegate, and | puted father ſhould: pa 5 e 88 me * | 
whereas, an oath made by the ſaid Z/;zabeth Fulford, | the father wells 1 . Nane they cannot charge 
it appears that her huſpand was laſt legally ſettled at long àg che child malt be ene ee 1 
Hactney; theſe are therefore, Ic. was quaſhed, be- Vid 4 vel 3. M . cnarges | to the parith 
Cue there was no judgment of the juſtices concen- f/ Ls rt Oe 
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Hilary, ' 


1 | / 


| 1 "IP Hilary, 10 V. 3. Bayly's Caſe. ER ls 


A ni d. ſervant, before the 25 ch of March toy, was 
an inhabitant legally ſettled at Oüberton in Hampſhire, 
and then contracted with one J. O. an inhabitant of &. 
for ſo much wages, to ſerve him from the ſaid 25 th day 
of March till Michaelmas following, which ſhe did ac- 


cordingly, and then made à new contract with the | 


A 


4 


| adjoining pariſhof B. in the ſame county; in which he 
had goods. The conſtables of A. levied theſe goods 
by virtue of the ſaid warrant. | 


Holt, Chief Juſtice, ruſed on evidence at the trial, 


that the g 
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ſame. matter, to ſerve him for a longer time,” and AC- [ Ogre Trinity 10 If, 3. «The King V. Shaw, 5 


cordingly did ſerve him on that contract till 
lowing, in all above a her. WO 

Per  curiam.” Though this was not un entire con- 
tract for a year, yet it gained .her'a ſettlement at &. 
according to Hat. 9 WA 3. Vide Salk. vol. 3. . 57 


Hilary, 10 W. 3. The Cee f the Churchwardens of 


af ind 


L 
* 


Three juſtic took the account of the churchwar- 
dens, & of Tapſbam, for the year 1697, and adjudged: 
that there was thereupon dus from them tothe pari- 
ſhioners of Top/ham 69 l. 185. 10 . for the re- pay 
ment whereof, tothe ſucceeding overſeers for the year 
1698, the juſtices made an erden, to which it was ex- 
cepted, that the juſtices had no power to make ſuch 
order, but only to iſſue warrants to diſt rain. 

But the court ruled the order to be well made, and 
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Hilam, 10 M. 3. Anonymous. 


A mandamus was granted to the juſtices of peace on 
flat. 43. Eliz, commanding them to compel the pre- 
cedent overſeers of the poor of the pariſh of f. to 
come to an account with the preſent overſeers, and 


this writ was now quaſhed: iſt, For that the account 


by „lat. 43 Elix. is to be given to tio gu/tices, and not 

to the ſucceeding overſeers, zdly, Two of the perſons 
named in the writ, whom the juſtices were to compel 
to come to account, do not appear to have been over- 
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Hilary, 10 W. 3. The Poriſh.vf Overton v. The Pais 


A petſon ſaid in the order to be a ſingle woman, (but 
not ſaid, as in the words of the, ſtatute, unmarried perſon 
not having) was hired for half a year, and ſerved it up, 
and then contracted with the ſame perſon for à year, 
and ſerved half a year, and then went away, by con- 
feat TEE ons Poop na Srab ore 
Noteby, Turton, and Gould, Juſtices, This anſwers 
the end of the ſtatute ; ſuch ſervice as this is a good 
ſervice for a year, and a good order, though ſaid ſingle 
woman, for that infers ſhe had no children, not ever 


was married. Vide Forteſeue,) p. 316. 
Baer, 10 lit 3. The Parifhof Battorfes v. The Patif 


Two Juſtices made an order to remove a poor man 
from Meſtham to Batterſea, on which the pariſh of Bat- 
terſea appealed to the teſhons, where the order of the 
juſtices was ſet aſide; afterwards, but in the ſame ſeſ- 
ſions, on the allegation of council, the ſeſſions, ſuper- 
ſeded the firſt order, and confirmed the order of the two 
Juſtices ; and on a, motion being made to this court, it 
was urged, that the record was in the. breaſt of the 
court curing the whole ſeffions,” and therefore they 
might lawfully ſuperſede their own ord r. And accord- 
1575 the court affirmed the ſecond order of ſeſſions, and 
quaſhed the figſt. Vide Mod. Rep. vol. 5. p. 395. 


Hertford: Summer Aires, 8 

A warrant was made by the juſtices of peace to levy 
a pcor's rate on J. S. which was directed to the con- 
ſtables of 4. J. S. had land in the pariſh of A. on 


which he had no chattels ; but his houſe ſtood in the 
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As order was / made by two: juftices of the penct, ad- 
| Judging Shaw to be the reputed father of a baſtard ; 


' Juſtices was diſcharged; and now it was here moved to 
| quaſh. the araer of ſeſſions; becauſe by the ſtatute the 
þ appeal muſt he to the next general /effiims, and there 
might have been a general ſeſſions before the general 
| quarter-ſeſſions, as in Landon and Middleſex, where 
there are four general ſeſſions in a year, beſides the ge- 
| neral, quarter-ſefſions.”” And for this fault the order 
was quaſhed. Fidz Mod. Rep. vol. 12. p. 203. Salt. 
Vol, 2. p. 48282. WTR ENT 


—— 
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ke * « # „ 


Michaelmas, 10 V. 3. The King v. The | Inhabitants of 
18 pf DA 4 | 1 Mang ford in Suffolk, 75 | 3 * Ln 
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families; it was urged that it was too general, for 
ſome of their family might not be removeableG. 

Holt. Chief Juſtice, If a man who is ſettled at 4. 
marries a woman who is ſettled at B. and has chil- 
dren by a former huſband ; his wife ſhall be removed 
with him to A. but her children, ſuch of them as are 
above ſeven years old, ſhall. not be removed; thoſe 
under ſhall be removed, but that only for nurture ; 
for they ſhall. be kept at the charge of the other pariſh : 


4 2 22 * 
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the order Was quaſhed. | Vid: Raym. vol. 1. p. 395. 
Salk, vel. 3. p. 412+; bid. vol. 3, pf j 
13 Ie an ain N 
Michaelmas, 10 W. 3. The King v. Albert, Alberton, 
CAL TSIONS 27041 2y Wen an SETS 7 


or Albertſon: 1 
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See this caſe fully ſtated in page 219 of this 'W W_ 
W 642 8 * 219 of this work, 
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caſe of Mooton-Baſſet, that if the firſt order be naught, 
no ſubſequent order on an appeal can make it good. 
Hilary, 44.3. In this court the ſame rule was 
taken by Holt Chief Juſtice, and both orders quaſhed ; - 
and, Trinity, 2 Ann. the ſame reſolution between Selon 


and Ripleys« Vids Salt. vol. 2. f. (2. 
oy | * Michaelmas, 10 W. 3. Anonymous. 


Per curiam If overſeers of the poor being convened 
before -2wo juſtices to make their accounts, do refuſe, 
' the remedy-1s, to appeal to the quarter ſeſſions. Vide 
| Mod. Rep. vol. 12. P. 28 1. e 


— — — 


1 


ob. The court was moved to qualh an order made by the 
| Juſtices of peace at their ſeſſions for ſevants wages, and 
| coſts of ſuit, they having committed 'a perſon to pri- 
ſon for not obeying it, which, as was urged, they bad 
no power to do, for they ought to have Indicted him 
for diſobey ing their order; and the juſtices of peace 
have no power to compel the payment of ſervants 
f nM | AF 
2 Hal, Chief Juſtice. 
e 
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\ Michaelmas, 10; W. 3. The Caſe 4 the. Pariſh of St. 
 o97 Hons tone Geared Shinmicchs” ©! ns 4 6 


* * 25 77 An 7 4 5 3 ; 7 IL +> > 
The churchwardens, &:.. made a rate for relief of 
the poor, which was confirmed by .twa juſtices, and 
| : ms þ „ therein 


673 


oods were well levied. Vide Raym. vol. l. p. 


| whereupon: he appealed; to the next guarter-/effons of 
the peace; after notice, where: the order of tne ru , 


An order was made to remove three men and their 


but ſuch a general order ſweeps all away; Wherefore 


It was urged by council, that it was ſettled in the 
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all upon the real, which was erropecus! Several | 
habitants appealed to the) ſeſſions, and the fate Was 


to make a new rate, upon 


at once. 


1 
9 


therein nothing was taxed for the perſonal eſtate, but 

aus. 
thete quaſſied; and the chürchwardens, Sgr. ordered 
F both real and perfonal 


eſtates: in the new rate there was {till a great inequa- 


lity, the real eſtate being taxed ten times more, in 
proportion, than the"petſonah eſtatei; fon tus reaſon 
ſeveral inhabitants appealed again, and this rate was 
the courts was moved to quaſh theſe oder, for that 
the:ſeMons could only relieve particular perforis/ over- 
rated or grieved; but could not ſet aſide whole rates 


ry ne 
nne 


Her curiam. Surely the juſtices at ſeſſions, ' upon 
an appeal of particular perſons grieved, may, if they 
ſee cauſe; ſet aſide the rate; fot the act is, chat! fany 
perſon or pet ſons find themirlxes aggrievedy it Halbe. 
awful for the juſtices at theiguartrri f? t make 
fuch order therein, as by them ſhalt” he tügugkt con- 
venient. Stat, 43 Fig. c: *. ft; 6. And in either of 


Several in- 


ſeſfions And ho. 


Oꝛdets on Nemonas, &. 
% 44 22 


theſe caſes, of the fir/t or ſecond rate, the. juſtices co 


not have given relief without ſetting aſide the whole 
te. becaulſe the rate way, burthenſomecto a hole ſet 


of men; and they may make a new rate themſelves, or 
order the churchwardens and overſeers to make a new 


rate, as was done in this cafe ; they having it in their 
diſaretion to make:av newirate at ſeſſions, or remand 


it to the churchwardens, r. to make one. There 


7 


fore the orders were confirmed. Hide, Salk, vol. 2. 
page 483. ex 55 3 P 43 71 | e nnn N ii N 
Lenos : i 44 ; Nee 
Michaelmas, 10 * 3. e Ricelip, or Riſltd, 
Hiendon, and Harrow. | 

1201 4390. 1807 dee n Tek 
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mii 


s fir/t. poſſeſſed af him, ſo that this, is in effect but 
. be queſtion again, Which ved been already, de- 
términed; and, there mult be an end put, to it. Fade, 
Raymm. vol. 1. p. 394. Sal. vol. 2. pt. 524+ Aud. vals 3. 
P: 261. „Ferigſcue Nr Mee | 


Hilary, or Michaglmgs; 11. 3. © Anonymous. 
Holt, Chief Juſtice. If K being ſettled at J. be- 
0 


comes afterwards a vagrant, ſome juſtices have thought 
that.-to, be a determination of the ſettlement ;; but. I 
never could think ſo; abe H. be found a vagrant 
Mes fate 39 Hag. 24e maybe: ſent, to the place 
of his birth; but then by Hat. 43: Ez: c. ac he maꝝ be 


ſent from thence as a poor perſon, to the place of his 


3813, Kall. vol. a. p 486 
9 *. p 
rern. 1 5 


laſt legal ſettlement; for his being ſent to the place of | 


his birch, ſatisfies t. 39- Eliz.-and*ſo both the ſtatutes 
agree. Vide Mod. Rep. vol. 12. p. 319. Salt. vol. 2. 


I 


v. The Pariſh of King ten- Bo 


One . 'was ſent by ag 2 of bang a Frogs ; 
ey 


3 er to King — Bou „ and that, 
order was reverſed; upon an appeal; to thei ſeflinns : 
then the. man weñt to Baan wad Bout wry a th 
him to D. and a motion was made to qualſtt this order, 
becauſe the order of reverſal upon the appeal as to 
King Fee was concluſive againſtcall the world. 

But the court heſd, that the determination upon the 
appeal between other parties, ought not to bind a third 


pariſhiwhich was no Party. "ids Rm. vol. 1. page 


— 
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Hl, 11 W. 3, The Pariſh ef St. Mi, lala. 
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Holt, Chief Juſtice, * 
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Hilaryg 44 M. 3. Tie Pens f Bahn- Bridge u Tür: 
N \ . Fariſb i # tam in ut, | i205 044. 2. 
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An arder was. made at the.quorter-/affans forthe be- 
lief af poor, priſoner s in gaols, and providing Materials 
to ſetz them at Work, upon the flatutes 14 K 6. 

nd. 9 Car. 2, © 4,, ion bath ns ag don the 
Veri ares . exceeging. what is a 
3 acts; 8 Was q aſhed, becau 8. he. 
ought. 


to, have made diſtinet orders on the diffarent Ha- 
gauge the, money toe E virtue of exch ature 
. plicable to different pufpoſes. Vids Salla ul. 
| * 0 7. "I | ge * 


* ** 


of the Pricin? of Bride- 


well v. The ParſÞ of Clerkenwell. . 
A. fpeciaborder of Seffions was, that N was bound 
apprentice,” and ſerves ſeven years to à hemp. dreſfcf 
within the precincts of Bridewell; and afterwards 
ſettlement there: the juſtices ſent him to u 
his Jaſt legal: ſettlement, by an order which ke bt 
Brideuull to be E 36115 e 0 
| If a place is N 
and has not the face of a patiſh, the juſtices Habe ho 
authority. tot ſendꝭ an manꝭthither; and ſo it Was 1&2 
ſolved in the caſe of Sit Jabn Oſborn: poſſibly a place 
extra=parochial may. be taxed in aid of a pariſh, but 
a pariſh halt not be taxed in aid of that, This is an 
omitted caſe, Therefore the order was quaſhed. Vide 
Remi. vol. 1. p. $496 Salt. vol. 2. p. 86. 
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Trinity, 11 W. 3. The Tohobitants of Kon s Langleyve, 
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be Inhabitants of Ste Feter's in St. Alan . 


under the head Fitices of Pete, = Work, 
Jain e. nnn 16 58 4h 4 _£ 75 "me 
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Trinity, 11 JW. z. The Palle Beckenham v. Ti- 
| Pariſh of Camberwell. Y 


» - 4 
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r 20 et 

The queſtion was on at. 8 S9, z. c. 3. which 
enatts, that an unmarried perſon hired for a year, hall 
not, be ſettled, unſeſs he ſerves the whole year, whe- 
tber that extended only to caſes that might hapf 
after the ſtatute, or to fuch allo as had happened 
; * Per curiam, To ſuch only'as may happen after the: 
i 


ſtatute. It can have no retroſpect, but declares a l 
ſor the future, notwithffanding the words, 4g 


= 
and enacted. So adiudged an a ſpecial orders... Yi 51 | 
FS e Co RIG 
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4 $ ow: at 3 
| rib eee la DIO HOOD 6 SR A637 wo 540 
| Trinity. (18, N 30 The Parifhiof:Sti Nicholas, | 
in Surrey, v. Killington in 


The Parifhuf 
Type contt wos moved: ta gquaſh an aner of two; 

| tices to remove a woman and her baſtard child rat, 
to B. whereas it appeared in the order, that the child 


was dern gn C >, . 
The baſtarde muſt be kept 


#47 
T7 
\ 


Huli, Chief : Juſtice, | 
Was Argon. Vidi, Salt. vol. 2. p. 485. 


e, 1 Meg. | The Cake of Chtift's Rah 
& poor child was left in Chrift ' Church Habitat: 
| pon darin of the wardens of the ec two 
| juſtices made an orden on the, overſcers, of the poor of 
| the pariſh, to receive and maintain the child; but 
this order was quathed, becauſe it was not ſaid, that 
the parents were unknown, or likely to become 
chargeable to the pariſh; for though a child of thr 
| months old be belpleis, yet: the patents are bound tol 
provide for it. As to the principal matter which was 
hinted, viz. That the hoſpital was bound to provide 
fore poor children there exgoſed, the court thought 
| there was nothing in that. Hide Salk; vols 2. 45% 
| 7 HI OL OF de 8 


£3 . 
3 - 


- 


E 25 7 1 J p of 10 * 5 >X y N FS. , x. © I 7 5 21 5 
, A n en r HAAK: LII BIT ISPS > | 


* 2 


'*  Michaelmas, 


The ca aurt was moved > e e of Me 
for that ke 225% e for mae, Har poor perſon 
in a pariſh. appeated on the order ave been, that 
the bans of matrimony af he pe jos. were pub- 
| liſhed in the pariſli * lic be for the notice 
iven to the pariſh muſt, not only be in writing, but 
* other cerems erd6njies'req wired by Mat. 3 & 4 W. | GY; 
malt be ob ſetved, and: HE ſtature being 8 exp 
obe, eanigt ebe taken by eqt | 


TO EO de e Pa * wana it 5. 


od” 9aiykt of 1G 


ehe 11. 1. EY 
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"Ol thistafe fall Rated i in 5 
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under n e 2 4 4 
Wi PARA in Nor 
Agde, en . v. . by wit Over cott i in Warevith, 3 
or * 2 of Oper ole v. wo of Franken 
wer 4 
„A bi Ne Fer- We de Ui that in caſe the 


court of K. B. ah i de 3 hor. 2 a 1 50 
nt: wa MN th ter after ti 
ee now, ſuch hiring and ſervice did gain a 
11 then. Se. And for this reaſon the order” 

was qualhed N. Med. Rep. val. 12. 5. 323, gert 


\ © RA 4% 


Mie! aan.” * The N Bloxon, 
wales a 1 = of — Bhat _ 
An erden of. [ofion 


likely 76 2 ch 19 as we are credibly in- 


farmed, was gude. 12 70 0 . en page 


e 38 29% n 1 
Baya! 3. ann 1 
alk. . There needs no de 40 


oh "622. of: his 1 | 


forth, that the perſon was 


churchwardens of a ſervant's coming into a pariſi to 


gain a ſettlement, becauſe the juſtices of peace, tho 
there had been notice,, cannot diſturb 290 3 1 Mod. 


* vol. 12. 25 8 2nd 


3} 1: 
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Hilaty, ra 9 
n Bl 


— 


Finden i in 


ring to Rindony; wheteon: Findor did not appeal. 


1700 the man went to 
him by order of two juſtices to Finden; Finden appealed, 


e. „ . 


A poor perſon was removed in n 694 rom r. of Sar 5 


Thackham, and Thackham 8 


and the order Was giſcharged- Alk three being now h 


brought up off certiarari, it was moved to qua the 
order mage. deal, and urged that Findon Wis 

bound 1 ar . orden from Net- Starri 

from w hey, . 

tlie 1 and acluded to ſay, that the place 

of, his! ente Mas 

reſpect of the vl fly 4 the court could not tell 

but. he, might bawe gained a.new;-ſeftlement-at-Thack- 


bay. nd, that, might aher to the juſtices, an and-they: þ 
might a LS ground: to difehar ego: the order. of the 
two juſtices. en the council offered to produce an 
de, that ara was ny new ef N 

ut the court: be not examine that by af- 
fidabit, 8000 8 lh the reaſon of aig 
the d. 15 ide Salk, w_—_ vs 26 499 | 


þ e, * King v. ame, 


ET 5 adjudioutipn-of the reputed . "= 
was. held. bad for-twodaulis, iſt. That 
by ID "or Hope that: ons ofthe: juſtices was of the 
dare ly. Nor, that the examination was by them 
oth. Aud eit ex of the, deſects was held. to be fun but 
becauſe. the, dei ndant was not "preſent in court she 
ought to have been, the dar Was 9 
Vids Med. Rep. vol, 12. Pp. 392, ; 


* 7 
4 4 


to them, 
with reſpect to all. 


not with them: but in 


GRE” 


Oxders, on Bemopals, & 
ae,, W 8. Tan- vil The Iubabitaner of ben, 14 * mf 9. Th 


an order of two 


| the ſeſſions ate legally pofleſſ; 


Thy; __ 3. wy Pubabltait 
| then died, and left ſ 


| is within 


65 75 
1 if N 


An wi hs made by Hivo Juftleer to remove. p Wen 
vieh His wife and ot Fg "which order was wholly 
8 3 becauſe the fainily might have another ſettle- 

ent: ſo it would be, if the order was to remove him 
and 155 childrens ide Mod. e 12. p . OY 


9 * 


Triniy, „en, ve . King * «Th lade, of Mark 
=" Birpugh” 5 


> alt why Accel to a notte of papal to 
bei up what order, they had before them; and hereon 
ge, for the removal of a woman 

ſervant; who was got with child K the year of her 
ſervice, was certified without ſhewing'how it came 


there. 
Per curiam. iſt. Tue r is well rembved j for 
ce make an order, it is very proper for 


when 100 Jul 
them to certify it ta the ſefſio1 55 nd when they do fo, 


of it, and it ma 

be removed from thence hither... " . 27 
20ly. If a perſon hires a maid-fervant for a. yeit/4) nd 

before the year's end ſhe is pregnant, ſhe ffiall "no for 

that be removed, but mall ferve out her time; * whe 


[yea 


FLEW» 


| ſhall be a year's continual'ſervice to make a lega 


3 for the chat 771 2 pariſh ; but ache 

t, none ſhall d the party from 149 08 | 
loc Elle is not removeable within the year, if ſh Ki . 
her maſter Without his conſent, ſhe may be ſent lat 
to her ſervice; but then it is to ſerve ber nee” ald not 


Holt, Chief Juſtice. On complaint made to %, * 
tied bf. a perſon's being likely to become chargeabſ to 
# pariſh, cb juſtices may, examine and order Jointly 1 
bur they mut both jbin in the examination and Hf. 
2 e off 0 *. . TY . N nt 7 FT A 


* 


vb % The Cy; The Inhabitants f 
Fro Glamory IO" 5 


1 this, caſe full Rated in 2 of 
under the head ze. © . 53 as wits, 


| to charge the pariſh, 


7 
0 
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1 12 ts of D a | 
v: The Pariſh of Lintn. 


One H. lived. ten heurs in the foreſt of Deity and 
children: tvs W made 
an order ta, remove. them te Linton in e, 
Hul, Chief Tuſtice, If a place be a reputed pariſh, 
and has chirchiwardens add overſeers of the poor, . it 
_ 43 Elia. though in truth it be no pariſh ;/ 
büt if it be merely extra- parochial, as the juſtices can- 
not ſend to ſuch a place, ſo they cannot ſend from it: 


as it is exempt ftom receiving, fo it ſhall not have the 
benefit of removing, for they have not proper perſons 
to complain. Perſons in tra- parochial places muſt 
ſupft on private charity, as all perſons did at common 
ow before fat. 43 Elix. which enaQts, that every 
püäriſh ſhaff keep their own poor; in conſequence of 
eg the juriſdiction of removals was firſt ſet ſet up be- 
fore flat: ut, Car. 2. For unleſs the poor were re- 
25 'to their owh pariſhes, every pariſh could not 
maintain their owh poor. © But „t. 43 Eliz.' does not 
extend to extra-parochial places. | 
. Gould, J. ſtafted à queſtion, whether the juſtices of - 
- ou! where the "pariſh: lies, wherein he was laſt” 
legally ſettled; might not make an order upon the 
parifif td make” a rate for the relief of this poor man 
in the extra- parochial place, bepauſe not having gained 
a ſettlement there, he remains an inhabitant of that 


| pariſh ſtill, elſe eee be ſtarved for want of | 


relief? 95 
Holt Chief Jaftice: L alli this order, and then get 
anothietiorder®: viz." foraſmuch as Hl. was ſettled in the 
pariſh. of' Zito 135 A _ not able to provide for bim- 
a le aft; & Va. Salt. vol. 2. wo 2 55 nn 
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Tri ty, 12 V. 3. The Pariſh of Chalbury v. The Pa- 
RP rib Ching: Farringdon. LOO MIT 


One H. was removed by the order. of tino Juſtices, 


th the pariſh of 4. in” Warwickſhire, to Chalbury in 


Oxforq/bire ; from thence," by order of two” juſtices, to 
ee Farringdon, in Berkſhire. | It was objected, 
that Chalbury ought to have appoated, and got the order 
upon them diſcharged, to which Hal, Chief Juſtice, 
agreed; for ſending the poor man to another place, is 


falſify ing the f order, which cannot, be done but by | 


appeal; for the order of tius juſtices is a determination 
of the right againſt all perſons, till it be reverſed”: 
Chalbury thould have appealed from the M artuicßſbire 
order, and got that ſet aſide, and ſent the man back 
thither, and the juſtices there ſhould have ſent him to 
Chipping- Farringdon ; therefore the arder is naught, 
PVize Salk, vol. 2. p. M6. 


Trinity,, 12 V. 3. The Iubaßitants of M ard v. The 
„Pioriſ of. Stanſtead: Maut. H tdb. 


An order was made by two juſlices, to remove one 
H. with his wife and children, from Ware in the 
following exceptions were taken to this aer: 

__ift, Becauſe it was faid, with his wife and children. 
Adly, Becauſe it was ſaid, Ir appears upon examina- 
tion before us, or one of us, Sc. and the examination 
ought to be before both, becauſe both are to make the 
judgment of removal. The council would have dil- 
tinzuiſhed this, as to the firſt exception, from the caſe 
of Michaelmas, 10 V. z. becauſe he might have ſerxants 
not removeable, but children ought tô follow their 
parents. To the ſecond he ſaid, that by at. 14 Car. 2. 
c. 12, the complaint is directed to be made to any 


| juſtice, and in conſequence one juſtice may examine; 


and it was only neceffary that zo ſhould join in re- | 
/ ere Tee a Woman is married to another, though but à year old, 


moving. „„ 

To he firfl point Holt, Chief Juſtice, ſaid, ſuppoſe 
H. had put his ſon out to ſervice at ſixteen years old at B. 
and accordingly be had.ſexved there a year, and after 


the father comes to live at B. himſelf, and the ſon to 


's 


live with him; ſuch an gr der would remove the ſon, 
though he. be not removeable. 


# 


o the ſecond, Goal, Juſtice, faid, the ſtatute di- 


reed. and the practice was, to make complaint to 
one juſtice, and he grants his warrant to bring the poor 
man before 14 juſlices, and: then they two. examine 


and remove, ide Sail. vol. 2. p. 488. 


Micbaelmar, 12 W. 3. The King v. The Jnhabitants of 
Long-Criicbell, or Long-Crickhill. | 


A man was removed from the pariſh of Ailballews to 


the pariſh of Long-Critchell, He went from Long- | 


Critchell to P They got, /everal orders from two i uſtices, 
by. way of execution of the fit order, to remove him 
from B. to Long-Critchell, But all of them were quaſh- 


ed, becauſe 


laint, an « 
7 on the order of removal from A. to Long-Critchell, 


though they might have uſed that as evidence to in- 
duce the juſtices to make ſuch original order; for P. 
i 4 third pariſh, againſt which Long-Chritchell 

bound by the order of 


witz them. An exception was then taken, that the 


enſarcing orders did not appear to be made by two 7u/- 


5 £4 - 


tices, one of the quorum. 


exception, becauſe ſuch perſons as cannot make an 
„cannot exccute it: but the orders were quaſhed 


5 the hiſt reaſon. Vide Mod, Rep. vol. 12. p. 419. 
Salt. vol. 2. p. 489. | 3 


Micbaelmat, 12 W. 3. Anonymous. 


county of E/x, to Stanflead in the fame county, The 


P. ought to have made an original com- 
d upon that have got an order, and not have 


is not 
removal from Alballaus to 
Leong Critcbell, but may conteſt the right of ſettlement 


Halt, Chief Juflice, An order. of juſtices of peace, 


whereby the chuichwardens, were ordered to pay a 


ſcrivener 5 l. due to him for drawing indentures far ſet- 


ting out pobr children to trades, was quaſhed, as being 
a thing out of their power; but the way had been, to 


Y 


8 


] 


Halt, Chief Juſtice, ſeemed to think that 23 


U . 
— 


0 8 * 1 IN PD 1 
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| A. | ca 2 ? þ | wy q Bras 

R « . 


the ferivener againſt the churchwardens. ' V Hod. 


LEE MS 2 "= 


ids Furigſcus, p. 307. \ 


did not day his laſt ſettlement, and e he wüs an 


defendant to pay 40. tor wages, generally; and be- 


Michaclnat, 14 W. 3, Mayfield ve. Hee 
An order for removing E. 


Was, to remove à child to the place of bis mother's 


cordingly the arder was quaſn 


ö For igſcue, p. 307. 


fince the contrary does not appear. Vide Salk. vol, 2 


caſe was, on September 11, 1 


when a new rate was made. On appeal to the ſeſfſions 


wich might be as well for the church as 


order a pariſh rate for lev ing ſo much a week tilt! 
convenient ſum was raiſed, z and in that caſe; ag my 


as the money was raiſed, an action could not lie for 


„ 


Rep. vol. 12. p. 4t7. 
ren e eee e ol 


N & l 4 
3 


3 


+” 


W 00 
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| 4. and four, children fron 
5 rd to Heathfield; an order of ſeffiens on appeal 0 
made, making mention of the woman and ber four 
199 7 an it 01 77 ed the order of the us § . 
ces 3 it was moved by the pariſh of Mayfield to 
3 own order of two juſtices, for not ins 2 FER 
Halt, Chief Juntek won bt gn the e hrs. 
juſtices, becauſe it was vacated 7 — juſtices — | 
hons ; he held it was naught z but the order is now gone: 
and ſo the order of ion was confirmed, The order 
of ons only quaſhed the order 25 #tvo fuſtices, but no 
other adjudication in order fto ſend them to Mayfield. 
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An exception was taken to an order of ſeſſions, which 


ettlement, and it was ſet, forth he was an infant, but 


infant, yet he might gain a ſetilement of himſelf 3 ac 


d. Vide Fortgſcus, page 


* 
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- Adjudged,.'That'a child of u former huſband, where 


cannot gain a ſettlement where its mother goes with - 

the /econd huſband, but ſhall:-only go there for nur- 5 
ture, but muſt be maintained by the pariſh where the 
chijd's father had a ſettlement. So of a baſtard, * Via 
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An order was made by the juſtices of peace for the 
cauſe it was not ſaid for what wages, the court was 
moved to quaſh it; for they can only ſettle wages in 
huſbandry. | | | | 

Per curiam. We will intend it for ſuch wages, 


yi nies hs SC 
The Caſe of Syloanus Fobnſon, 
SF (7 "Car i 44 | 3 


Fhe juſtices of Su/ex, on complaint that John ſon was 
come into the pat of Brood, in the ſaid a and 
was likely to become chargeable to the ſaid pariſh 
and adjudging Sandburſt in Kent to be his laſt legal 
ſettlement, ordered that Johnſon, and his wife and 
family, ſhould be removed to Sandhurſt; which was 
quaſhed ; becauſe it does not appear what is meant by 
his family, and ſome of them may have a legal ſettle- _ 
ment at Brood, though Fohn/on himſelf had not. Vide 
Salk. vol. 2. pP. 485. OB ROnS SOT 3% 1 ; AY * 


Michaelmas, 12 V. 3. The King 

An order of ſeſſions made on an appeal from a poor's 
rate, being removed into this court br Srila the 
665, a certain rate was 
agreed to by the inhabitants of the pariſh of Audy; 
which had been followed ever fince till the laſt year, p 


the new rate was quaſhed, and the old one ordered to 
ſtand: and now it was objected, that it did not ap- 
pear this was a poor's rate, being called a pary6-levy, 
2 as ie poor 
and then the juſtices had no juriſdiction- won Fix: HY 


rate could 


* A. 


 Ozders,/-0n 


Another exception was taken, viz.. that the whole 


man; and alfo that tne old rate, however juſt at firſt, 
might not be unequal now, and therefore the juſtices 


could not make a ſtanding rate; which laſt exception 


was allowed; for lands may be improved. By fat. 
43 Eliz. the rate | | 

be continually altered, as circumſtances alter. 
juſtices could not confirm it | int 
their order is naught : and the Chief Juſtice obſerved, 
that though the juſtices at ſeſſions need not give a rea- 
ſon for their order; yet if they give a reaſon which is 
wrong, we muſt be guided by it, and qualh the order, 
becauſe. it appears to us to 
vol. 2. 5 · 525. c 


Hilary, 13 W. 3. 


The 


The Pariſh o Halftead v. The Pa- 
riſh of Melford. - 


An order made to remove a woman and her chil- 
dren to the place of the huſband's laſt legal ſettlement, 
was held bad as to the children, for they might have a 
jegal ſettlement different from the huſband, but it might 
ſtand as to the wife, 4 ry 

To this order another exception taken, v:z. that 
there was no adjudication f at any of them were likely 
to become chargeable to the pariſh, from whence they 


Hole, Chief. Juſtice. Fwiſtden C. J uſed to ſay, if a 
particular juriſdiction does not ſhew the Matter to be 
within its authority, it muſt be taken to be out of it. 


uſt be equal; therefore it ought to 


an old rate, and in that caſe 


be their reaſon. Vids Salt. 


were removed; and though it was ſaid they came to 


ſettle here contrary to law, yet, for the laſt exception, 
the order was 
vol. 12. p. 667. 


Hilary, 1 W.. The Pariſh o Godſime v. The Pariſh 
uary, 3 + of Eaſt e met + 


, 


quaſhed in the whole. Jide Mod, Rep. 


An order of two juſtices, made for the removal of a. 


oor perſon, was qualhed at 


the guarter ſeſtons, and 


ore the poor. perſon came back, the pariſh, whoſe. 


order was quaſhed, made a new order to fix him in 


another place; 


4 1 | e | 1 3750 
An original eder of ſeflions Was made on him to 
diſcharge bis ce, Pen t. 5 Bla- © 4. 
Jets 35. Ant tefund ſome-of the money, had. 
t ded 57 5 82 u 5 a e $ 


Per curiam. It cannot be good, . becauſe à new order 
ought not to have been made till the party was re- 
turned; and if that order had been confirmed here, it 
would not have made it good, becauſe it was merely 
void. Vide Mad. Rep. val. 12, p. 033+ 1 3 4 


An order of juſtices, in which it was ſaid that he 
way become chargeable, was quaſhed. - Fide Forteſcue, 


Hilary, 


on an appeah it binds only between the contendin 


pariſhes, 


it is concluſive to all parties, 


that the glace to, which he. was. ſeat is the af plage of | 
and that a | 


as officers, | 


by the pariſh againſt whom it w Je 
2 [pation T char babe, 15 it b 
Vide Med. Rep. vo 


# 
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Stony Stratford fn or The King v. The Pariſh of Minton. 


? 
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: 
: 


g 


: 1 
45 * Ne. 
movals, &c- 
;emovals, &c. 


not be qualhed at the complaint of one | 


n 


_ * 


| 
f 
1 
| 
i 
i 
[ 


was originally begun at the ſeſſions, 


| - 


Eafter, 15 W. 3. The Pariſh of Watford v. The Pariſh | 


| Trinity, 13 V. 3. The Pariſ 


— hk” 4 


It was objeQed, iſt. That they had no power by the 
ſtatute to order him to refund the money, but only to 
diſchar 
of the diſcharge the indentures were defeated. | 

But it was ruled, that clearly they had power to 
award reſtitution by neceſſary conſequeu.ce; for ſup- 
poſe the apprentice had given a conſiderable ſum, and 
had ſerved but two montns- ee Preps" 


make an order, but on the appearance of the maſter on 
being ſummoned, which is not ſhewn to have been 
door ere OCEANS $06 1 
To which it was anſwered; that the words are in- 
deed, that they ſhall make an order on appearance, but it 
would be hard to conftrue it that they ſhall not medole 
if the maſter will not appear, for then he would take 
the advantage of his own'wriong ; but it ought to ap- 


| pear that he was ſummoned; or warned to appear. 


' 3dly. It was excepted, that it appeared that this 
Original bevy they have 
no juriſdiction till after application to the principal 
wy * of the corporation, or to a juſtice of peace. 
nd 'of this opinion was Holt, Chief Juſtice ; but 
on conſideration, that the precedents tended the other 
way, the order was confirmed. Vide Mod. Rep. vol. 12. 
p 498. Salt. bol. 8. 490 oY OY oe 


of Wendover. 


Two juſtices of St. Albans made an order, that bebe d 
as they were credibly informed, that Wendover was the 


Judged it to be ſo; from this order there was an appeal 
to the quarter. ſaons of St. Albans; where it was con- 
firmed ; and afterwards both were quaſhed ; the fl, 
| becauſe there was no adjudication of what was the 
place of his laſt legal ſettlement; and the ſecond, be- 
' cauſe the appeal ought to have been to the ,n of 


the county, not of the corporation; and as it was; it was 
_ before ne fudge” File Salk , 


of Suddlecomb-v. The Pa- 


riſh of Burwaſhe 


An exception was taken to an order of two ju/lices, 


| becauſe it was'only ſaid to be complained'of by the 
churchwardens, that the perſon removed 7 ely 


to become chargeable, but pot adjyllged To by the 
Jultices. n, ne 

Holt, Chief Juſtice, ſaid, that the juſtices cannot 
remove a man, unleſs he be likely to become charge- 
able, for otherwiſe they might remove a. man of real 
property; and he made a diſtinction, that where the 
order is, Whereas it appears to us,” &c. on the complaint, 
Kc. that J. Se is Likely. to became chargeable to the pariſh, 
that will be well enough ; but where it is, as here, 
Whereas complaint has been made, &c. that is ill \ but 
it was agreed to be referred to the judge of 'aflize. 
Afterwards, Eaſter, 2 Ann. The caſe of the inhabitants 4 


L 


Darnall in Cheſhire, ine ſame point Was reſolved; "Tr 


＋ 
7 8 


ought to 
Sale. that h 


AAA FpEre ou ht to be a particular avet 
ment, that he ie likely to” become chargeable. ” V% 
n e nd ret 


8 my % ; . 
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under the head Apprenlice. 3815 


\ 


o 
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13 V. 3. Anonymous. 
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Per curiam. If an order of tibo juſtices be quaſhed 
here, an rde , ſaſfans confirming that order, Falls of 
coutſe; for thejuſtices at ſeſſions have not power to 
make an original amy en e 
And if an . the removal of a poor 

perſon be, confirmed on appeal, the appellants are 
for ever concluded from diſeharging themſelves of that 


; —— as to all places; for if another pariſh than 


F > 

* 

* 
- 


nich. 0 by the #tvo juſticrs, 
5 be 


. 


the apprentice; and that on an enrollment 


adly. It was Objected, that they had no power to . 


place of H's laſt legal ſettlement, but no where ad- 


pear, that the perſon temoved, is a 1957 | 
vet- 


See this \caſe fully -ftatedin page 88 of this work, 
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of doors, and refu 


dint (who was very rich) ſhould al | 
montb for her maintenance, under the penalty of 12 /. 
and founded their order on flat. 43 El:z. | 


was urged, that the juſtices had not any juri 


«according to the agreement made betwetn the 
riſhes, yet a private agreement in this caſe halb not 


1 
5 was hired in An for a year, as a ſervant, and ſerved 


Ws 7 
„ * 


80. 
678 


be the laſt place of his legal ſettlement, they may ſend 5 
him there by order of tuo juſtices to be made for that 
F purpoſe z of on an appeal another place being the laſt 
place of his legal ſettlement, may be given in evidence 


at the ſeſſions» 


Nate, A perſon cannot be removed to an extra- pa- 


rochial place. Vide Mod. Rep. vol. 12. p. 548. 
Trinity, 13 Wes  Minchamp's Caſe. 
He being a merchant at Mil- End, two juſlices bound 


a poor girl apprentice to him; he appealed to the ſeſ- 


ſions, and the order was diſcharged; becauſe they 
thought it unfit to compel a merchant, to take an ap- 
ptentice; and now this court, on conſideration of the | 
matter, confirmed the order of ſeſſions 3 becauſe the 
late act having made perſons con pellable to take ap- 
prentices, and given an appeal to the ſeſſions, it was 
in the diſcretion of the juſtices at ſeſſions to deter- 


mine, whether it was, or was not fittting to put an 


apprentice upon any one; and therefore the court 


would not diſturb what the ſeſſions had done, but con- 


firm:d the order. Vide Salk. vol. 2. p. 491. 


 Michaelras, 13 W. z. The Pariſh of St. Andrew Un-. 


derſhaft in London v. Jacob Mendez de Breta. 


„The defendant, being a Jew, had an only daughter, 
who embraced 8 whereon he turned her out 
ed to allow her any maintenance. 


On which complaint was made to the juſtices at their 


general quarter: ſeſſions, where they, reciting that ſhe 


was the defendant's daughter, and that he was a man 
able to maintain her, made an order, that the defen- 
low her 20s. per 


The caurt was moved to quaſh this order when it 
(dition to 
make ſuch an order, it not being within the ſaid ſta- 
ture, becauſe it was not alledged that ſhe was poor, 
or likely to become chargeable to the pariſh. . And 
accordingly the order was quaſhed. Vide Raym, vol. 1. 
page 699. | | N 
FT Michaelmas, 13 . 3. Anonymous. 


Halt, Chief Juſtice. Pive juſtices of the peace are 
too many to join in an border for ſettling a poor per- 
ſon; for they may well make a majority at the ſeſſions, 
and ſo confirm their own order. Vide Mod. Rep, vol. 


12. p. 559. LE 24 
Y Harriſon v. n 


The court was moved to quaſh an order made at the 
guarter- ſeſtons in Coventry: the caſe was, Lewis, with 
his wife and children, were ſettled in the pariſh of 4. 
and from. thence they removed to the pariſh of B. 
where the huſband gained a ſettlemerit ; but the pariſh of 
A. having given a certificate to the pariſh of B. that 
they (the ſaid pariſh of A.) would receive them again 


whenever Lewis ſhould become chargeable to B. and 
he now being chargeable, they obtained an order from 
| two juſtices to ſend him and his wife and eHildren to A. 
again; which order was confirmed oo an appeal to 


cordingly;but 


the ſeſſions, and he was ſent thither. 
the order was by this court quaſhed : for though it was 
two pa- 


alter the law. Vide Salk. vol. 3. p. 253. 
0 n 5 . o 7 N 
Dye Pariſh of Silvefter v. The Pariſh of Aſbtons, 


An order was made for removing one E. C. who 


* 4 


there /ix months, and then the maſter removed! 2 


vgſler, where ſne ſerved out the year. 


Tbe queſtion was where ſhe Was ſettledſ. | 
1 Per-cut1am. She was ſettled at the laſt place. | 


Holt, 'Chief Juſtice, She could not be Fntfromher 
ſervice befote the ſtatute; if ſhe Was hired for a year, 


: 
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an hired ſervant in every place where his 


| 


5 


and ſtayed there Forty days, ſhe was-ſettled. A man is 


maſter goes, 
if he ſtays forty days, for he is hired to ſerve him the 
whole year; ſuch ſervice is a ſervice for a year on the 


ſame contract, and the continuance was to be forty dans; 


for then he could not be removed; and ther is no dif- 
ference between vnremoveable and ſeitled, Like the caſe 
of one Edgar, who'h«d:a ſmall copyhold, his children 
could not be ſent away, and it he could not be ſent 
away, be was ſettled. Vide Furtiſcue, p. 308. | 


De King v. The Inbabitants of Corſpam and. 0 by 


We fibury. 


THY, Chief Juſtice, held, that where juſtices re- | 


move a woman big with child from J. to B. and ſne 


is brought to bed in B. before the order can be quaſn- 
ed, and afterwards it is quaſhed; A. ſhall maintain the 


child, becauſe A. ſhall not take advantage of their own 


wrong, the order being illegal. Vide Forteſcue, P. 315. 


be Pariſh of Kentis- Beer v. The Pariſh of albern. ! 


An order recited, that Halberton had notice, and that 
Kentis- Beer prevented the appeal, but the other did 
not appear, and that the parith of Halberton not ap- 
pearing, the poor perſon was for ever ſettled in Kentts- 

ter. | N / | . 

Holt, Chief Juſtice. I put it on the overſeers not 


_ appearing ; they have made default; to what purpoſe 


was it to give evidence, when nobody was there to de- 
fend ? So the order of ſefflons mult be affirmed. | Fide 


Forteſcue, p. 308. p 


The King v. The Pariſh of St. Nicholas in 4bingdon- 


One D. was an inhabitant of the pariſh of St. He- 
lens, in Alingdon, where he had four Children, and 


removed from thence into the pariſh of St. Nicholas, 
| where he lived ſome time, and was taxed to the poor 


there, but was removed back. ro. St. Helens before he 
paid the 'tax, and there he died; afterwards his chil- 
dren were by order of the juſtices removed into the 


_ pariſh of St. Nicholas, for that their father had gained 


a ſertlement there, by being taxed to the poo | 
this by „at. 3& 55 . 8 W P bo ane 
k Per curiam. There muſt be a ying as well as tax- 
ing, to make a ſettlement by that ſtatute, Vide Salk; 
Vol. 2. p. 252. 5 | | a 


The King v. The Inhabitants of Winſhy, 12 75 


One M. T. a poor woman, was, by the order of 
ttb gufiices, removed from Beverley to Knaveſborough in 
the Weſl-Riding of Yorkſhire, that being adjudged by 
them to be the laſt Face; of her legal ſettlement: 
Kuaveſborougb appealed to the next ſeſſions, and thereon 
an order was made, reciting the difference between 
Beverley and Nnaueſboroug h, but that it appeared to 
them, that this woman was laſt legally ſettled at Min- 
S., which was a third pariſb not concerned before, 
and. ſo ſhe was by that ander removed to; Hinſhy; but 
it was quaſhed, becauſe: the ſeſſions had no _juriidic- 
tion, but only to m or revenſe the order between 
the contending parſſhes, and not to make an ordbr to 
charge a third patiſh. Hide Sall. vol. 3. p. 24. 
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 Luckington v. St. Auſtin's Pars ö 5 


The caſe was, one. S. H. was ſettled at. L. in le, 
but res he and his N ife came into the pariſh of 


"St, in Brifel, where he lived ſome tithes" and bad.a | 


8 
cob tew dogs 
* y P, 


* 


| thil# born there, Which Child was 


— 


"of feven'years ; the father went to ſea, and there on 
the — SO mere ws 
1 | 


» 4 
4 


returned to L. and there ſhée died; foo 
| Pp * + Juſtices f 
o 
4% 
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ing the place Where the father was ſettled, which or- 
der was, confirmed upon an appsal; hut th 
moved to qualh. this 5 5 8 7 becauſe the child 
muſt be ſent to the place where, it Was born, unleſs it 
can be ſent to. bi parents, where they are ſettled, 


which could not be done in this caſe, becauſe they 


* 
* % 
+» 
: 
A 


were both dead. Vide Salt. vob 3. p. 257 
TIE, nin one A 
A poor man was ſent by two juſtices: to Shensfield,” 
and on an appeal the prder was confirmed; 8 
Shensfield ſent him by an srder to Sanſcumb :* theſe 


I lick made an or dir to-ſend the child 1e E. that be- 


3 but the court was | 


orders being brought up by certiorari, the order to ſend 


him to Stan ſcomb was quaſhed, becauſe by the deter- 
mination of the juſtices in affirmance of the order on 
the appeal, the pariſh of Shensfield was e/topped againſt 
all the world to ſay, that was hot the place of his laſt 
legal ſettlement; for the jaſtices cannot remove but 
to the place of the laſt legal ſettlement; and 5 d 
any place of ſettlement will diſcharge the order on the 
appeal; and the diſtindtion is between an order diſ- 
charged and an order confirmed on appeal, or not ap- 
pealed from. In the fir/t caſe, the chatter is at large 
as to all places, but the place to which the poor man 
was ſent, which, on the appeal, was determined not 
to be the place of his laſt legal ſettlement. But in 
the latter caſe, the place to which he was ſent is 
bound, and the order final and concluſive as to all the 


9 = in. A LY % 


world. Vide Salk. vol. 2. p. 492. 
„ a 8 14 Ne ELIETS 


v. The Parifh of Wileot or Witty in Qforalbire. 


A ſervant came into the pariſh of S. was hired for a 
year, and having ſerved half 7 of the time, mar- 
ried a woman in the pariſnh of Witiy; and the queſtion 
was, iſt, Whether the Juſtices, on complaint of the 
churchwardens, could make an order to remove him 
to the place of his laſt legal ſettlement? azdly, Whe⸗ 


ther his ſerving here would not gain a ſettlement?. TO 


the firſt point it was n the contract be- 
tweeen the maſter and ſervant was not diſſolved by the 
marriage; and that admitting it might be diſſolved by 
an order made on complaint of, the maſter, yet with- 


out that, and upon complaint of the officers only, it 
45 943 1 1 12501 44 


could not'bediflolved; 7 1 Ho 13% 

| Powell, Juſtice, contra. That an order to- diſturb 
him and not remove him, was not within the meaning 
of the act; diſturbing him, without power to remove, 
is vain; and this does not unſettle, nor is like the caſe 
of Forty days ſettlement. azdly, It was queſtioned, 


whether ſuch a ſtay, c. would gain a ſettlement; 


becauſe the, ſtatute. makes the party's.being unmarried 
a qualification as well as his ſtay, viz. if any ſuch 
perſon,” being unmarried, dong hired, Sc. ſuch: ſervice, 
&c. 80 that the words ſuth: 
only the ſtay, but the ſtate of the party. 
Holt, Chief Juſtice · Such is only 
the marriage does not hinder: the ſetvice; the contract 
continues 3 and E woman he marries be of 
the ſame, pariſb. hall not that gain a ſettlement . Vid 
Salk. val. 2. p. J a8, S9 | 1K12Y T1916 
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„Os an appeal a ſeciel grder was made, andthe caf 
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ſome. years, but never gained any, ſettlement. there; 
12 he e 5 
Jive] ihood, and . 
the late act. Ihe man beca 
Tent back to B. who found that 
tled at J. and ſent Him thither. 


* fs 
gave. hi 


: came _c 


argeable, and Was 


Flolt, Chief, Juſtice... \be reaſon of the act of par- | 
liament- a0 : mrs was" only*to'encourage pa- 
nlhes nd ed to go, to receive them; a | 
r 4 £ OS A+ 4 SALAS: $435 4 40 — * 
fore ieee <bat. jen. e eo her Pf d. 
898 a Yd . * 1 2 ' ; #7 

oy | | 


C. for convenience of getting his 
W according to 


he ves delt legally ſet- 


ſferuice go to all, not 
ſach ſervice, and 
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chargeable, the pariſh which gave the bertificate ſhall 
receive and provide for him às a ſettled inhabitant, 
which words lay an obligation on the pariſh which 
gave him the certificate to receive and provide for him 
againſt that pariſh which they gave the certificate to. 
But as to all other pariſhes, they ate as they were be- 
fore, for. the concluſion is only by reaſon of the words 
of the act of . parliament, which extend only to the 
pariſh to which he was ſent; by conſequence the con- 
cluſion can extend no farther. ; _ | | 


„ Powell, Juſtice, concurred with the Chief Juſtice. 
' Vide Salk, vol. 2. p. 531. 18 8 ; by N ' 4 
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| Trinity, 1 or 2 Ann, Cumner Pariſh v. Milton Pariſh» 


A man who was ſettled' at Cumner, having ſeveral 
children born in that pariſh, aftewards removed to 
Ailton with his children, and rented a farm of 1010. 
per annum there, by which he gained a ſettlement in 
the pariſh of Milton, and becoming very poor, his 
children born in Cumner were, by an order. of two 
Juſtices, ſent thither, (viz.) thoſe who were under ſe- 
ven years old, the juſtices apprehending that the place 
of their Birth was the place of their Jawful ſettlement, 
and this order. being removed into this court. by certio- 
rari, it was inſiſted to maintain the order, that the 
children had gained a ſettlement in Cumner by birth, 
which was not altered or defeated by any ſubſequent 
act of their father, in gaining a ſettlement at Milton, 
for his children” were with him there only as murſe- 


r 


rr 


2 — 


chilaren, and his ſettlement ſhall not be the ſettlement 


of his children, 1 
Heli, Chief Juſtice. The place 
born is the pace of his ſettlement, unleſs there is 
ſome trick to charge the'pariſh ; but the place where 
legitimate children are born is not the place of their ſet- 
tlement, for let that be where it will, the children are 
ſettled where their parents are ſettled ; as for inſtance, 
if the father is ſettled in the'pariſh of H. but goes to 
work in the pariſh'of B. and before he gains any ſet- 
tlement there, has 'a ſon born in the pariſh' of B. 
and then dies, this child ſhall be ſent to the pariſh of 
H. for it is not the birth, but the ſettlement of the 
father that makes the ſettlement of the child; and if 
the father has gained à new ſettlement for himſelf 
(as he had done in the preſent caſe) he has likewiſe 
gained a new ſettlement for his children, who do not 
go with him to his new ſettlement as ur/e-children, 
but as part of his family: and to what purpoſe is the 
father, upon coming into a new pariſh, to give no- 
tice of the number of his family, but only upon a 
ſuppoſition! that they may gain a ſettlement there: 
but if a man is ſettled in the pariſh of H. and has chil- 
dren born there, and dies, and afterwards the mother 
of theſe children marries'a huſband, who is ſettled in 
another pariſh, the children/ſhall go along with her, 
not as part of her family, but as nurſe- children, to be 
maintained at the charge! of the pariſh where they 
were born, and where their father, whilſt living, 
was ſettled, and to that pariſh they may be ſent 
aſter ſeven years old, as to the place of their lawful 
ettlement; for this accidental ſettlement of their mo- 

ther, Which was only by the marriage with a ſecond 

huſband, whereby ſhe is now become one perſon with 
him, ſhall not gain a ſettlement for her children. Yide 
Dee aan 
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An order of two juſtices was made to remove a man 
and his two children from the pariſh of C. where he 
might become Ehargeable, he not having rented a te- 


— 


e of 10 Sn . | 
be court held, that ſaying he might become 
Ae not well 3 but I ſhoul. have been, 
that they were likely to become chargeable ; but that 
ſaying he had not rented a tenement of 10 l,, a year was 
ſud 29S mme 
It was held bad as to the children, for they are only 
removrable as per ſons not ſettled and likely to become 
chargeable, or ſo young as they are not — | 
ö . " 8 5 vide 
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vide for themſelves ; wherefore the order was quaſhed y 
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tices. Ho 


| Hilary, £ Ann. 


as to the children. Vide Mods Rep. vol. J. p. 54+ 


© * Midhaelmas, 1 Ann. The Nuten v. Harris, 
An order of two juſtices made for diſcharging an ap- | 


ptentice on Het. 5 Eliz. was quathed, it not being 
ſigned by them as that ſtatute requires: and it was 


ſaid by the council, that one piece of wax might be 


the ſeveral ſeal of ſeveral people, by their putting their 


ſeals on it ſeverally. Vide Mod. Rep. val. 7. p. 35. 


Aa 1 Ann, The Queen v. Gouche or Gouch. | 


See this caſe fully ſtated in page 655 of this work 
under the head Maſiers and Servants. © f 
Michaclmai, | fun. Ode v. Nordiffe. 


| ae the head Certiorari. 


Michaelnas, 1 Am. The Queen v. Aberford-Eaſts 


An original order made at the general quarter 
ſeflions for the Fe/t Riding of York/bire,.. was removed 
znto this court by certiorari; the tenor of which, was, 
26 follows: It is ordered that the churchwardens and 

© overſeers of the poor of the pariſh of Aberford do 
« make an aſſeſſment to. the church and poor by a 
© pound rate, and in the ſaid; aſſeſſment do aſſeſs Gra- 
&* ſjonfield lands, and all other lands within the ſaid 
„ conſtabulary to the uſe aforeſaid by a pound rate. 
The court was moved to quaſh this order, becauſe 
the juſtices have not any Juriſdiction to make ſuch 
eriginal order at the quarter hs ns, 
been, otherwiſe if it had come before them by appeal, 
And a day was given to hear council on both. ſides, At 
which day nobody appearing to maintain the order, 
It was quaſhed by Pawell, Powys, and Gould, Juſ- 
7, Chief Juſtice, abſen 


= 


t. £0 
was impoſſible to make it good. Vide 


Hilary, 2 An. "The, Pariſh of Weſthury v. Coton. 


A woman big with child was removed by orwer of 
the juſtices from Meſtbury to Caſſen, and pending the 
order, before the next -quarter-ſeſſions, ſhe was deli- 
vered of a baſtard child: Caſton appealed, and there- 
upon the order of the two juſlices was reverſed ; but 
the child was ſent back to Cgſton, as the place of its 


birtn. 12 n 6 
Hol, Chief Juſtice. Though there be no fraud, 


here was a wrongful removal, and the reverſal makes 
all void from the beginning: fraud, or not fraud, is 


not material in this caſe; but the. ſettlement, of the 
child depends on the removal, for if that was wrong, 


they ſhall not eaſe themſelves by it. Vide Salk. val. a. 


p. 532. 


Port; or Tawney's Caſe. 
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See this caſe fully ſtated in page 629 of this work, 


under the head Mandamus. AT” 
Hilary Y, 2 Ann. The Queen v. Corbett. Hb 


See this eafe fully tate in page 603 of this work, 


N * 


under the head Fuſtices of Peace. +: 9914.2: 
Eaſter, 2 An. The Queen v. 8avil or daun. 


Ses this cale fully: tated in page 602. of this work, 


under the head. Fuſtices of Pact · x? 


ee this caſe folly ftated in page 254 of this work, 


ns, though it had 


wa: „ 


The Queen v. The Inhabitants of Lirtle- | 


— CINE 


ell, J. ſaying it 
Nehm. wo, a. 5. 


; 
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and the inhabitants thereof ſeverally rateable to the 


b 
but if the ftranger: removes out of his part, and h 
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Trinity, 2 Ann, The Pariſh of 


Per curiam. 
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p. 5 30. | | | 
| Hilary, 3 fan. The Caſe of Fexhom-Tithing in Wis, 


A pariſbioner of the pariſh'of J. came to'B. with 2 


o 


. certificate, according" to the late act of parl; 3 
and the juſtices MOMS that matter, gee wy. , 
8 to become chargeable to B. ſent him back 
— O0 0 * : 
Was not removeable till be was actually chargeable by 
the expreſs words of fat. & 5 3, 6 30, 


It was moved to quaſh the order, becauſe he 


Let the orden be quaſhed, 111. 

Powell, uſtice, contras If d. was we in the 
certificate, it ought to appear to be the reaſon why he 
was ſent back, and the juſtices at their ſeſſions have 
not a juriſdiction by way of appeal on ſuch a cer 


tificate.. Yide Salk vol. 2, f. 530: nd 
Trinity, 2 Anne The Pariſh of Malden v. The Pariſh of _ 


Flawih, © 


An orger reciting, that whereas complaint bas 
been made unto us by the, &c. that 7. who is 
lately come into the [pariſh of, &c. with a certificate 
according to flat. 8 & 9 M. z. is actually chargeable 
to the pariſh, was quaſhed; for the juſtices muſt ad- 
judge him to be chargeable, or at leaſt muſt ſay it ap- 
peared to them that he was ſo; but the juſtices need. 
not adjudge the place that gives the certificate-to be. 
the place of his laſt legal ſettlement. Vide Galle val, 2; 


* 


A juſtice of peace was ſurveyor of the highway, 
and a matter which concerned his office coming in 
queſtion at the ſeſſions, he joined in making the order 
and his name was put in the eaption. . 
. Hhit, Chief. Juſtice. It ought not to be; as if an 


action be brought by the Chief Juſtice of the Common 


r "&# > 


be before-Eduw'ro Nevill Mil. & fociis ſuis, and not befire 


Thomas Trevar, Ec. Whereſore the order was quaſhed. 


Pleas in the court of Common Pleas, the placita muſt. 


Vid. Salt. wil. 2. p. 60. 


| Eifter, 3 du. The Queen v, The Inhabitants of Newns 


| +», ham Murray, 

An order of juſtices was, whereas complaint has 
*© been made to us by the churchwardens, c. of * 
that B. came to ſettle in ſuch a pariſh; contrary. to 
la, therefore we ordered him to another place; 
which order. was quaſnhed for want of an adjudication 
that he was likely to be chargeable. Vie Mod. 

Tig, 3 Am. | Tracy v. Tul. 
A man took part of an houſe in the pariſh of D. 
and was rated as an "inhabitant of that parilh, c. and 
a diſtreſs was made for that rate; an in replevin it was 
held, by Holt, Chief Juſtice, that if tte houſes are 
inhabited by two/families, and there is but ont common 
door where both enter, yet, in reſpect of their original 
which is ſeveral, they continue ſeveral houſes, a a 
are ſeverally rateable to the poor; and if one fami 


„ ** 


goes away, the part where he dwelt ſnall be taken as 


an empty bouſe; but if one houſe is divided by partir 
tions, and unhabited by ſeveral families; 'as Wer 
ample, if the'owner dwells in one part, and a ſtranger 
in another part, theſe are likewiſe ſeveral tenements, 


oor whilſt they dwell in theſe ſeveral tenements 
family goes away, then the whole becomes 95 5 
tenement, and the poſſcffion thereof is deyolved on thi 
owner, and he is rateable for the whole as oue tene- 


- 


ment, Cc. Vide Salk. vel, 3, p. 266. 
muh, 3 d, The, Queen . Landens 
Gee this caſe fully tated in page 655 of this work, 


under the head Maffers and 
— p * 


* 


FR ee 


 Michaelmas, 3 Aun. The Pariſh of St. Andrew's Hal- 
born ve The Pariſh of St. Clements Danes. | 


The court of quarter ſeſſions of Middleſex made an or- 
dier, and after wards the ſame- ſeſſions vacated, it by a 
ſubſeguent order, and a certiorari being brought, oth 
orders were returned thereon. + Rl en 
Holt, Chief Juſtice. You ſhould not have returned 
the vacated order, but only the latter. This is as if 
we, diſliking our judgment, ſhould the ſame term make 
an entry of two different judgments, and return both 
on a writ of error, which ought not to be: the ſeſſions 
is all one day, and the juſtices may alter their judg- 
ments at any time, while it continues: thus, at the 
Old Bailey, you ſee judgment de you forte & dure given; 
and yet, if the party will plead, | 
judgment, and admit him to plead. - Vide Salk. vol. 2. 
„/ - WM 


* 


we will ſet aſide that 


. 


Hilary, 4 Ann. The Queen v. The Inhabitants of. Saint | 


George. 


On an order of ſeſſians made to remove a child, 
which was der of df be a baſtard, though born in 
Jawful matrimony, becauſe the man and his wife were 
divorced by the Spriritual Court. 5 

Her curiam, It is a baſtard; for being divorced we 
will not intend that} the man and wife had been to- 
gether unleſs it had appeared not to be ſo; and it was 
held to be a good order, though it did not ſay they did 


not come together. Fide Forteſcue, p. 315. 


Hilary, 4 Hun. The Pariſh of St. Bride v. The Pariſh 
of St. Saviour s. 


A poor perſon was ſent from St. Bride's in London to 
St. Saviour's in Southwark, and on an appeal a /pecial 
order was made: the caſe was, B. was bound ap- 

prentice for 9 ears to J. S. and lived out theſe four 
: years at St. Bride's with him; FJ. S. was only a lodger, 
and had no ſettlement there. e e { | 

And the court held, that the apprentice was well 
ſettled in St. Bride's, for he was not a perſon re- 
moveable, nor does his ſettlement depend on his maſ- 
ters as that of a wife on her huſband; but he gains a 
ſettlement for himſelf within at. 14 Car- 2, by forty 

s inhabitation, and ſo of a hired ſervant ; but the 
matter went off upon another exception. Vide Salk, 
vole 2. p. 533. 5 12 


Mic baelmas, 4 Ann. 5 The Queen v. Whiten, 


On a motion to quaſh an order of ſaſſens on a ſettle- 
ment, for that it mas not.in the order, that they ad- 
judged him to be Jait ſettled in ſuch a pariſh, which he 
came i. | | * 

The court held it not neceſſary ſo to adjudge it ; but it 
not appearing in the order that he had bcen chargeable 


to the pariſh, but only, that whereas he was likely to be- 


come chargeable, the court quaſhed it; for by the cer- 
tificate the pariſh is bound to receive him, 'and cannot 
remove him till he becomes chargeable aually, Vide 
Mod. Rep. vol. 1 1. p. 64, ha as 


 Michaelmas, 4 Ann. x The Queen v. Hedges. 


An order was made at the quarter- ſeſſions upon ap- 
peal: the caſe was, Hedges, an overſeer of the poor, 
accounted before 1wo juftices, and this account was 
allowed; the pariſh appealed to the quarter: ſeſſions 
from this allowance, and they diſallowed the account, 
and ordered him to pay ſo much over, which they ad- 
judged to be in his bands; and for not doing this, 
they committed him. On a motion to quaſh this or- 
der, becauſe by fat. 43 Eliz. c. 2. [e. 4. they ſhould 
have levied the arrears by diftreſs and ſale, and in de- 
fault of diſtreſs have committed him: the whole court 


agreed, that the juſtices at the. ſeſſions upon the ap- 


peal * their judgment in the ſame man- 


8 


q 
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ner as the two Juſtices muſt do, and Fl the two ju ice 
muſt have ſent their proceſs to diſtrain, and 4 of re- 


turn that there was no diftreſs, ſhould haye, com- 


mitted him. Then it was moved, that it might 
be only quaſhed as to this part; but not allowed : hn 


it was further objected, that the % order, as re- 


Cited in the order of appeal for the allowance of the 
account, was not by two ju/fices, one of whom was 
of the quorum ; but not allowed. © 

er curiam. We cannot judge of that upon recital, 
ſo as that you may take advantage of it; you muſt bring 


in that order by certiorari. | Vide Salt. vol. 2. p. 533. 


Hilary, 5 Aun. The Queen v. The Inhabitants o Bark 
rnd ry Hamlets of Vonneſdon and Necdbam 48. {oa 
Pariſh. © rc rea ade 


On quaſhing of ſeveral orders made relating to the 


poot”s rate, the following queſtion was ſabmitted, by 


conſent, to the opinion of the judges of this court. vi A 
*© whether a farmer for his ſtock ſhall — be 4 
, able to the poor's rate, as well as a tradeſman for is 
« ſtock in trade. | | * 
_ Powell, Powys, and Gould, Juſtices, were of opi- 
nion, that a farmer for hisſſtock was not taxeable, con- 
trary to the opinion of Holt, Chief Juſtice. Via. 
Raym. vol. 2. p- 1280, 5 Mtn of 


Eafter, 6 Ann. Penkins's Cafe, 
Fs hs a x . ? > 


An order of ſ://ins was made, that the defendant. 


ſhould pay 2 s: per week towards the fupport of his 
father, till that court ſhould order 3 


which was held good, becauſe it was indefinite and no 


ſet time limited; and if an eſtate happened to fall to 


him, they might apoly to the juſtices; otherwiſe if a 


time was limited. Vide Salk. vol. 2. p. 534. 
Eaſler, 3 Ann. The Nuten v. The Inhabitants of Buck- 


„ 7 


A ſpecial order was made, wherein the caſe was; H. 


being a poor perſon went to Buckingham, where he took 


part of a houſe of V. T. at 31, per annum, and in- 


lifted when he took this apartment, that he would pay 
no taxes for it, but that the leſſor ſhould ; this was 


agreed to, his rent being the more and the greater on 


that account: this appeared upon evidence, and alſo 


that this apartment before the taking, and while he 


continued in it, was diſtin& from the reſt of the houſe, 
without communication, and was taxed as a houſe of 
itſelf, 'and that the tax was laid upon . T. the leſſor ; 
and that while H. lived there he took up his freedom in 
the corporation, and once voted as a freeman at the 
election of / bailiffs for the corporation. The juſtices 
at the quarter-ſeſſions adjudged this to be a good ſettle- 
ment; but on motion it was quaſhed, It was, inſiſted, 
that ſince the explanatory „at. 3 & 4 V. & M. no- 
thing makes a ſettlement within that ſtatute which does 
not come within the words; an explanatory act imply- 
ing a negative of every thing ele. 


Holt, Chief Juſtice, and Powell, Juſtice. The coming 


into a pariſh, and being taxed by the patiſhy 'makes a 
good ſettlement without a notice in writing, within 
flat. Fac. 2. But the law is altered by fat. 3 & 4 IF. 
M. and as to his voting, we cannot take no- 
tice that it implied a ſettlement; for a bare reſidence 
might, by the conſtitution of the corporation, intitle 


him to that, and his voting was an act that related to 


the corporation, and not to the pariſh; Vide Salk, 
val , , 659 299 1 TRY no it 


argaret's Weſtminſter.” 


; Michaelmas, 5 un. St. Geor. e Southwark Ve Saint 


Sev this: cafe fully ſtated in page 220 of N 


. Michaelmas, 6 Ann. De Queen v. Simmons. N 
Bee this caſe fully ſtated in page 221 of this work, 


$L 


- 


E after, 


= tw — — — 
_ SSIS a = ha "LY 


ES 


— SE, 


2 I ͤ » EE ENNIO 
* * 24 —_ 2 go — * 42 5 _ 6 * * 


DT SEEN SEE 


DG — 


— — 
F wh 


_ 
— ͥ uD—öwD—— 


— xz 


— 


rr 


- bo 2 7 
2922 oy - one ents” $. 


* 


£ — — — + - w_— — 

— < . —— WISE 4 — D - — => — « a 8 — toe. E — = 

- — 5 Fa — 2 — — <a 7 => = 3 - — — bevy - 7 r — N = 

, 1 —_ — 7 _ rel 8 — — 4 > WINE. F  ——— — S > — —ů— — — - < n : - K — 2 = — 

* - — — — — — — —> * . n — > 2 3 — >> Cl fe Sb e — — — - 

8 = f . 8 . = - ER >» 
7 = — 3 — — 1 =_ 

: Ras. or. he 3. mg ——— 


D 2 
— — — m ho — ä — — = 
PPP 2 — oe — * 
— —— : — . — —— 
5 8 * —ůͤ "ION — 


— — in Ges i. nn . 
n —— — * 


— —— . — — 


— 2 — AS we 


* 
iy 
% 
2 
is 
3 
iN 
Wis 
UN 
4 
th 
4 
" 
* 
1 
1 
1 
1 
. 
{ 
5 
f 
| 
Cf 


CERES cb I — . RD me 2 n err = = P . 
— er -- — 2 . ———— = 8 — — — - : T n — * * — = GOIS 6 © . ——_ 
- > LF * 8 2 — — : — — — — 5 — — 2 : Os — —— — r : — 4 EC = . 2 n — ad 
— - 5 OE I —— IIS a — — . — — — S - 5 — 0 2 — 8 Pe 8 — — —— 
888 —— — — — To * * 1 — 4 p 
7 — 4 * = n — — 0 . — 4 
* 


—— . ——— 
ct I Ie CE —˖—§vk .- rv ET GE a GE GET 
— 8 7 


ce ===> 
— ao S 52 . 


EIS 
—_— — 
* _ 


ti Ea 


2 l 
— ä 


— <p> 


— 


= - — = 
— — — 8 


— => 


692 


Fair, 7 An. The Queen v. thin | 


See this caſe fully ſtated in page 221 of this work, 
under the head Baffar l. 


Fiih, 7 An. The Quon vs Cu. 


See this caſe fully ſtated in page 238 of this warks 


under the head Ba/tards. 


Fields, v. The Pariſh of 
Surry. | 


| See this caſe fully ated in page 89 of this work, 
under the bead Apprentice. wy 


* Bofter, 8 Ann. The Queen v. The [nhabitgnts of Pu- 


tenham. _ 


On a motion to quaſh an order of ſeffions, it was ex- 
cepted, that it did not appear that there was any com- 
plaint of the overſeers, only A. B. c. one of e guo- 
rum, do order, &c. 


Per curiam. The juſtices have no pover but on 


complaint of the overſeers; therefore the order muſt 


be quaſhed. | *) 
| alſo a like order of ſeſſons in the caſe of The 71 


v. The Inhabitants oY Crediton, was quaſhed for the ſame 
reaſon. Vide Mod. Rep. vol. 11. p. 222. 


* Michaelmas, 8 Ann. The Queen v. Cecil 


The court was moved to quaſh an order of Mons, 


made on the defendant to pay one 7. Y. his ſervant 
in huſbandry 7 J. for wages; to which order the two 
following exceptions were taken: Y | 
iſt, That V. was a covenant ſervant, and the ſta- 
tute does not extend to covenant ſervants. 
2dly. That by the order, it appears to be made on 
the oath of the ſervant. | | 
- Powell, Juſtice, ſaid, that as to the fir/t exception, 
the ſtatute having always had a favourable conſtruction, 
bas been extended to covenant ſervants in huſbandry. 
As to the ſecond, he ſaid it would be hard to charge 
the maſter on the oath of his ſervant on a private con- 
tract or covenant between them, and that it is againſt 
News of law, that any perſon ſhould be a witneſs in 
Ui 


s own cauſe ; and the ſtatute not directing that the 


ſervant's oath ſhould be taken in this cauſe, the juſtices 
ſhould have proceeded according to the rules of law. 
But the matter was adjourned, : 
And on the laſt day of the term it being moved 
again, and the lat exception urged a ſecond time, 
 Pawell, Juſtice, The oath of the party has been al- 
lowed ſometimes in caſe of neceſſity, but there is no 
neceſſity in this caſe, for there might have been evi- 
dence of the ſervice, ; 1665 
To which Powys and Gauld, Juſtice, agreed ; where- 
fore the order was quaſhed. Vide Raym. vol. 2. p. 1305. 
Med. Rep. vol. 11. p. 266. | Ig 


Miebaelmas, 9 Ann. The Pariſh of South Cadbury Ty v. 
The Pariſh of Braddon in Somerſetfhire. 
On an appeal to the ſeſſions, that court diſcharged 
the firſt order, and now this court was moved to ſet 
aſide the order of diſcharge, becauſe the juſtices did not 


ſay whether they diſcharged it for form, or on the me- 


rits; for if it was for form, the parith is not bound; 
but if on the merits, the pari 
hereby diſcharged for ever. 


Fer curiam, The juſtices are not bound to ex- 


preſs the reaſon of their judgment in the judgment, 
no more than other courts; and if 
held in che late Chief Juſtice's time, it paſt without 
dus conſideration. The reaſon of their judgment muſt 
be collected from the record; as where judgment is 


arreſted on an inſuffici Nee went. 
the fi 


If ine ſeſſions rever order, and that being 


removed appears nah f 1 F gre 
the order of rruet/al. | 


was reverſed for form, an 
"IJ 


1 - 
F . 


4 . - 


. LES . . P St. Giles in the 
Michaelmas, 7 Ann The | 2 in hy County of | 


in conſequence is 


it was otherwiſe. 


C25 


Omers, en Ranovals,! fe: 


„ 


ſeveral hirings: it was urged, 


year's ſervice, and the 


Michaelmas, 9 Ann. The Pariſh of Honiton v. The Na. 


Aut if the ff order appears bad, and th 


** % — 


80 if the ſeſſions. afirm che Ach order, "and oat ap- | 
pears to be good, we mult affirm the order of Jeffons, 


; ſeſions 
affirm it, this court muſt revenſe it, becauſe it appears 
bad. Vide Salk. vol. 2. p. 607, | 6 


. 
* 


Micbarlnas, 9 Ann The Pariſh. of Dumfeld" v. T 


: \ N Pariſh of Ridgwick, As 


It appeared by a ſpecial order, that à perſon hired s 
ſetuvant to live at R:dewicht for half a year, and bye, 
that the ſervant was hired again to live therefor an- 
other half year with the fame perſon, and thereupo 
ſeryed a year in one continued yore ſervice, but by 
| t bere was a ſervice 
for a year, and.a biring for'e year, though by ſeverat 
cantracts; and that the hiring need not be by one en- 
tire contract, and that ſo it had been held. © © 
Per curiam. It ought to be one entire contract, and 
one entire ſervice z the one is required by the ftatute, 
as well as the other. If a ſervice under feveral con? 
tracts ſhall gain a ſettlement, a perſon who ſerves by 
the month, by the 2 by the day, may, if he 
continues a year, gain a ſettlement; one may hire b. 
the day for charity; but there is danger 91 BEAT 
chargeable in hiring ſuch a perſon by the year : for 
ſych a term as a year it is not ſuppoſed a maſter would 
hire one, unleſs able of body, and ſo a perſon not 
likely to become chargeable, Alſo the Chief Juſtice 
obſerved, that by Hat. Elix. the retainer, of ſervants 
was for a year; that Hat. 14 Car. 3. requires forty 
days ſtay, and that this was inconvenient, for by gain» 
ing a fettjement in forty days, ſervants grew inſo ent; 
and that theſe latter ſtatutes, viz, 3 C 4 W. z. c. 17. 
and 8 9 . z. c. 30. only turn the far days into a 
. the hiring to be A retainer for a 
year according to the ſtatute of Elia. Vide Salk, vol. 


| Tiſh of St. Mary- Axes 
One E. came to Honiton with a certificate from the 


. 


| pariſh of A. after this he went to the pariſh of B. and 
| now being ſent to the pariſh of A. the ſaid . 


fered to prove that he was ſettled at the pariſh of St. 
Mary- Axe; and the queſtion was, whether A. wag 
bound by the certificate as to H | 
cluded as to all pariſhes whatſoever ?_ ? 
Per curiam, Before the ſtatute a certificate wag 
only an evidence of a private undertaking between the 
pariſhes, in the nature of a contract; but now it is a 
ſolemn acknowledgment, like the conuzance of a 
fine; and thereby the party is owned to be legally ſet-- 
tled there, and that they will provide for him ; and as 
all other pariſhes on this certificate are bound to re- 
ceive him, ſo the pariſh that certifies is concluded as 
to all other pariſhes,” And there is no reaſon why it 
ſhould differ from an adjudication, fince this is the 
acknowledgment of the pariſh ſigned by the proper 
officers, and made before two juſtices of peace, who 
are proper judges, and upon leis eyidence could have 
adjudged it a ſettlement, by which ſentence al parties 
would be bound, and there is no remedy but to repeal 


it. Vide Salk, vol. 2. p. 536. 


Hilary, 10 Aun. The Pariſh of Gatton v. The Pariſh of 
Milwicb. | | 


An order was drawn up /þectally for the opinion of 
the court; and the queſtion was, whether one ap- 
pointed clerk of the pariſh by the parſon, and exe- 
eutin the office for a year ſhould gain a legal ſettle- 
ment within at. 3 & 4 N. & A. of which the words 


are, vix. Hall execute any annual office or charges For 


it -was/objected, that this was not an annual office. 
Pawel}, Juſtice. His being put in by the parſon 
makes no difference, no more than where, the con- 
ſtable is bar in by the leet, and not by the; pariſh ; it 
is more than an annual office, he is not removeable, 
"Eyre, Juſtice, He is but a ſervant to. the Parten at 
will : where he comes in by election, be has an 


„ for 


iton only, or con- "8 


* | F ” 
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for life by the cuſtom; but here is no deed or writing: 
how can he have an eſtate ſor life in this office? ? 
paul, 3 At that rate he has not an office 
at will, for à man cannot haue an office at will with · 
out deed. The office of churchwarden was by com- 
mon law, and yet that is for a hear without any deed: 
or writing. So it is with a pariſh-clerk, he is by com- 
mon law an officer, and is in for life without deed ; 
ſo ruled in the abſence of Parker, Chief Juſtice. Vidi 


the following exceptions. were taken. n en e 
iſt, Thas there was a former order from the pariſh 
of A. to that of P. and this orger being afficmed on an 
appeal to the ſeſſions, it was final not only between the 
pariſhes. that were parties, but to all others, except a 
ſubſequent ſettlement could be found out: that there- 
fore this order which was to remove one V. HH. and K. 
his wife, together with 
ſhould be quaſhe c. IE 
The fecondexception was, that the ages of the children 
not appearing, t 
tlement. | | 
The third exception was, that three was no adjudication 
to become chargeable, but likely fo become chargeable. 
Per curiam. The firſt and ſecond exceptions are good; 
and the fir/t is a point lately fertled. Notwithſtandin 
the laſt, the order is valid. Vid: Mod. Rep. vol. 10. p. 26. 


Michaelmas, 10 An. The Inhabitants of Seuthwell, v. 
The Inhabitants of Sneedon in Nottingham. © 


| - 1 


under the head Baſtards. 


Eafter, 11 Ant. Anonymous. 3 

Adjudged, That if a poor perſon is removed from 
the pari! ö 0 
_ Zices, and the pariſh of B. removes him to the pari 


See this caſe fully ſtated in page 221 of this work, 


C. the order of the juſtices removing him to the pariſh 
of B, is become final, becauſe B. did not appeal to the 


quarter ſeſhons. Fide Mod. Rep. vol. 10. p. 84. 


4 55 ; Eaſter, 1 fam" Anonymous. 
See this caſe fully Rated 


: N 


under the head Beflerds, * | 


Michaelmas, 11 Ann. The Caſe of the Inbabitams of | 
nn 27 3000 © 2/9 | that pariſh, and there lived with his maſter two years. 
In Tawney's caſe, which does not materially differ 

eſtion was, whether a rate might be 
made to reimburſe an overſeer of a former year? and the 


from this,' the qu 


court reſolved-that. it could not; and on this ground, that 
the preſent inhabitants are by law bound only to the 
maintenance of the preſent poor; for at that rate nobody 
that comes into a pariſh can t | 
Vide Mod. Rep. tal. 10. p. 104. 


Pak wa 
Hilary, 12 Ann. The 


cheſter. 


* 


The court was moved to quaſh an order of juſtices 


made for the payment of two ſhillings per week till fur- 
ther orders, to K. for the relief af herielt-and her four 


poor children. „ ks | 
The firfl exception was, that the order did not ſet 


forth that H. was indigent; which is the very foutida- 
tion of the juſtices juriſdiction; and for this' reaſon | 


* 


the erder 79 — s u A e 
Another fault in the arder was, that the m 


made payable till further oriir, whereas it ſhould have. 


cen duting ber poverty.” 


Eyre, Juſtice, Had this been an order for a ſettlement, | 


the not naming. the children would have been a fault; 
Vid Meads Rep. vol. 10. 9. 221. 5 5 ** 71. es 8 
n 1e E nan 9 995 v4 
n X< 28 | 


their children, from P. to R. 


of A. to the pariſh of B. by order of two iſe 


+» 
WIGY 


in page 221 of this work, 


"what ho i % ne 


Auge V. The Inhabitants of Man- 


| | 


ey may have gained a ſubſequent ſet- | 


L 


pariſh · officers where the intru 


not neceſſa 
| oy and the ſame pariſh. 
of 


683 

, Querii ve Dunn; br the Pariſh of 
19250 v. Me 7 erton in the Weſt Riding 
An order made on the father- in- law, for main- 


13 4 
- 


. taining the widow of the ſon, was quaſhed, becauſe it 

did not ſet forth in the order, that the father was of 

| ſufficient ability, in which caſe only the act enables 
the juſtices, &c, » Vide Mod. Rep. vol. 10. p. 221. 


EI | Hiln,1s Am. The Pariſh of Sandridge v. The Pari 
Trinity, vo Ann: The Puriſp ef Peigvorth's Caſe. | e 76 012341 To dy Hoe 1b 
The court being moved to:quaſh an order of juſtices, | 


In an u of rembval of a baſtard child, it Was ſtat- 
ed, that a baſtard male-child about three months old was 
brought into Sandridge, and that ſuch a child was a 


| baſtard, and was horn in, and ſo ſettled in Luton; it 


was objected, that the order did not name the mother, 
nor ſay untnotun; and the caſe of Southwell v. Sucedont 
was cited ; it was held a good exception, and the order 
was quaſhed. Vide Forteſcue, p. 314. 8 


Michaelmas, 12 Ann, The Queen v. The Inhabitants 
, of Riſborough. | x 

A woman who was ſettled at A. married a Scotch- 
man, who by no means could have a ſettlement in 
England, (as the cafe was) ; and therefore the woman 


was returned to her firſt ſettlement at A. where the 
ought to remain. Vide Forteſcue, p. 314. 


The Pariſh run. George v. The Priſhof 81. Olave South. 


Two orders were returned, the fir/+ for ſettling a poor 
_ * Thomas _ _— econd - confirmation of 
the ft, on an appeal to the quarter-ſeffions : the fir /# 
order recited, 55 That whereas complaint has Aid 
t been made to us, &c. that T. G. had of late intrud- 
* ed into the pariſh of St. George's, we adjudge him 
*© to be [laſt legally ſettled at St. Olave's i theſe are 
+ therefore to require you to convey the ſaid T. G. to 
the pariſh of St. Olauꝰ s; and the direction on the 
order was, To the churchwardens and overſeers of 
the poor of the pariſh;of St. Olaues. The order 
was quaſhed, For they ought, and can only order the 

| fion is made, to make the 
removal. Vids Sali. vol. 2. p. 493» Thid, vol. 3. p. 2574 


Hilary, Geo. The King v. The Inhabitants of Bug- 


A poor child, of the pariſh of Stock=Fleming, was, 
by the churchwardens, bound apprentice tv A. in 


Then A. removed to the pariſh'of Bury-Pomroi, but 
gained no ſettlement, and there the apprentice ſerved 
out the remaining five years of his time. 

It was held, that this was a ſettlement of the ap- 
prentice in the pariſh of Bury-Pomroi; and that it was 
ry that the binding and ſervice ſhould be in 


at, 12 Ann. whereby it is declared that the ſer= 


| vant can gain no ſettlement, unleſs the maſter does, 
relates only to certificate-maſters. Vide Mod. Rep. 


PF. - 


Hilary 1 Geo. The Pari * | Bri btwell v. The Pari 6 


Three weeks after Michaelmas a ſervant was hired, till 
the Micbaelmas following; and on Michaelmas-day, he 
was hired for a year until the next Michaelmas; but 


did not ſerve out the year, though his ſervice in both 


years Was above a year. | 


% 


The queſtion was, whether this was a ſettlement ? 


For though here was a biring for a year, and a ſervice 


for a year, yet it was not a year's ſervice ſubſequent 


to that hiring, 
1 3 
that it was a ſettlement; for here is a bir 


* 
4 » 
1 
1 — 
6s * 
5 5 | g 
- 6 | 
9 8 * 
\\ 
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Parker, Chief Juſtice, and his brethren, concurred, 
ing for a year. 
| an 
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and a ſervice for a | 
ing; which was reſolved: not to be neceſſary, in the 
caſe of Overton v. Steepleton. ee © 
If a ſervant, during a whole year, is hired from 
week to week, and then is hired for a year, and ſerves 
one week; this is no ſettlement, for want of continu- 
ance in the ſervice forty days after the fecond hiring 
Vid: Med. Rep. vol. 10. p. 287 


* 


Eaſier, 1 Geo. The King v. Gully 


An order of ſeſſions, ordering the father to pay ſo much 
Fs week l the maintenance of his daughter, 
was quaſhed ; becauſe it was not ſet forth in the order, 
that ſhe was unable to work, without which the juſ- 
tices have no juriſdiction. 7 a 
hy being unable to work, the act means a perſon 
not able by work to get his own living; and not a 
perſon that is able to get nothing #t all. ; 

Another exception to the order was, that this al- 
lowance was to be paid until further order; whereas 
it ſhould have been, as long as the father continued 
able to allow, and the daughter poor and unable to 


wol k. ö | 
But this exception was over- ruled. Vide Mod. Rep. 


| uo. 10. p. 308. 


2 — 


The Pariſh of Patulet v. 
of Burnham. 


A covenant-ſervant for a year, at the rate of 3 J. per 
annum, left bis maſter by conſent, three weeks ſhort of 
a year; his maſter deducting /ix ſhillings for the three 
weeks out of his wages. 


Michaelmes, 1 Geo. The Pariſh 


By order of two juflices, it was adjudged a good ſettle- 


ment, 

On an appeal to the ſeſſions, the court being di- 
vided, the order of the juftices was confirmed, The caſe 
being ſtated ſpecially, and removed here by certiorari, 
it was urged in ſupport of the order, Tris. 55 

iſt, That it being ſet forth in the order, that he was 
a covenant-ſervant, it muſt be intended a covenant 
in writing; for the law knows nothing of a parol- 
covenant ; if ſo, the covenant could be diſcharged by 
parol, and conſequently in point of law, he continued 
a ſervant to the end of the year. | 
adly, It was ſaid, that his departure, only three 
weeks before the end of the year, ſhews it to have 
been a fraud, contrived to prevent a ſettlement. 

Per curiam. Let the order be quaſhed, for an 
actual ſervice for a year is neceſſary. Vide Mod. Rep. 


vol. 10. P-. 261. 
ichaelmas, 1 Geo. The King v. Miles. 
See this caſe fully ſtated in page 221 of this work, 
under the head Baſlards. TOR Ws 
Mie baelmas, 1 Geo. The Pariſh of Newark v. The 
Pariſh of Workſworth, in the County of Derby, _. 


One IF. and his wife and children were, by an or- 
der of two juſtices, removed to J/ork/worth as the place 
of their laſt legal ſettlement. ho Fn 


On an appeal to the ſeſſions it appeared, that Newart 


was the laſt legal ſettlement of V. and conſequently 
of his wife and children; they are therefore all remov- 
ed to Newark. „ 

The court was moved to quaſh the order of ſeſſions 
as te the children, becauſe it was no conſequence that 
Newark, being the laſt legal ſettlement of the father 
muſt be ſo of the children, for they might have gaine 
a new ſettlement, Win 


Rep. vol. 10. p. 272. | 


\ 


Trinity, 2 Geo. The Pariſh of Pancras v. The Pariſh | 


of Rumbald in Suſſex. 


| See this. caſe fully ſtated in page 603 of is work, 


under the head Juſtices of Peace. 


* ” g 
* * * 
— pe 4 
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ear, though not under that hire. | 


lutions there muſt be 


| Hilary, 4 Gees The Pariſh of N ve Th Pariſh of 


Trinity, 3;Geo., The Pariſh of Elium ve moni 
The caſe ſtated on an order was as follows: [I WON 
A ſervant was hired for eleven months, and then 


| | went home with his cloaths to his father for a week "i 


and afterwards was hired for eleven months more by 
| * m_ perſon, and then went home for a week; and 
ſo, * 8 an e . 
The queſtion was, whether this was a ſettlement? - 
It was inſiſted that it was not, for by ſeveral reſo- 
a hiring for a year, and a ſervice 
or 7, $ 80 | 
On the other ſide it was urged, that if this was no 
| ſettlement, the act of parliament was eluded; and 
there will be no more ſettlements in this pariſh by 
virtue of it. That the fraud was very apparent from 
the circumſtances of the caſe; and that it is a rule in 
pleading, that nothing need be averred, that appears 
ſufficicntly-wirhbouts 72077 og nm 5; roms 20 05 oe 
| _ That the reaſon on which this ſtatute was founded 
was, that a perſon of that bodily ſtrength as to be fit to 
de hired for a year, is not ſuch a perſon as the Jaw 
_ preſumes. is likely to become chargeable.” Beſides, 
ſome regard is to be had to fervants that they ſhould 
_ a ſettlement, and not be hurried from place to 
place. ; I N : f BE 2 7 
And of this opinion was Parker, Chief Juſtice. 
Pratt, Juſtice, was of ' a contrary opinion: ſo the 
matter was adjourned. Vide Mod. Rep. vol. 10. p. 392. 


Trinity, 3 Geo. The Inhabitants of St. Mary Colechurch 
5 CJ po 


See this caſe fully Gated in page go of this work, 
under the head Apprentice. n 6 YL 
Michaelmas, 4 Gee» The King v. The Inhabitants of 

| Hyworth, eee, 


An order was made to pay 35. weekly to 4. by the 
pariſh of Hyworth, ſo long as he ſhould continue poor. 
It was urged, that by at. 43 Elix. c. 2. it ought 
to appear, that they are poor and impotent. 1 Keb. 
789. 2 Keb. 744. 643. Eafter, 1 Geo, The King v. 
Gully. An order for a father to pay ſo much to his 
daughter was quaſhed, becauſe it was not ſaid poor 
and impotent, but only that ſhe was in a poor and def- 
titute condition, and wanted relief. 5 Mod. 197. And 
poor is to be underſtood, paar and old, poor and blind, 
poor and impotent. N „ 
. Parker, Chief Juſtice, I favour theſe orders as much 
as I can, becauſe no body takes care to draw them up 
for the poor ; but it muſt be quaſhed. 9 5 
In Eaſter, 4 Geo. in the caſe of The King v. the In- 
babitants & Stoke-Urſey, an order was quaſhed, on the 
authority of this caſe, for the ſame fault; as was alſo 
an order to maintain a daughter in law in the caſe of 


Hilam, 4 Geo. The Inhabitants of Weſtwood. 
In an order of removal the complaint was recited to 
be made to one juſtice only, but the ordering part was by 
two juſlices; and this was held good. An exception was 
taken, that there was no adjudication of the place to 
which he was removed, being his laſt legal ſettlement. 
but only, Ve order him to be removed to A. as the place of 
his laft legal ſettlement, And for this ſault the order was 
qua ed. Vide Stra. vol. I. p. 73. 4 5 
ulerton. | 


The juſtices remove a certificate - man, being likely 


Per curiam. This is not to be ſuppoſed, Vid Mod. te Beg ez chargeable... 


Per curiam. On another order, the juſtices adjudged, 
that a perſon. may become 8388 1 1 . iged 2 — 
Per curiam. This is not ſufficient, for the ſtatute 
only enables the juſtices to remove perſons likely to 
become chargeable; for a man of the greateſt eſtate may 

poſſibly one time or other become chargeable, tho? it 
is very unlikely; and is ſuch perſon removeable? 
There is as much difference in this caſe between the 
words may and likely as between a poſſibility and a pro- 


bability. Vide Stra. vol. 1. p. 77. 
3 3 a | Eafter 7 
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; N Pi e E ; b 
Egger, 4 Cen. | The Inhabitants a, Horncaft 
| 349190 1910 . babitants: Boſlon. 40 IRE, 362. 77) 
- 4 ya Ste oft . 5 Sbuths £551H e ante” 
"The queſtion, wks. en be certificate of the.parilh, 
which is to be.ſigned,; by; the churchwardens, a6 over, 
ſeers, and to. be atteſted, by two witnelles, and to be 
allowed and. ſubſc 


ribed by, two juſtices of the peace. 
It ned, ge and. 77 in the preſence 
of F. F. Mayor, an Thomas laſcal, and it appeared 
be was, a juſtice of pegce and the queſtion, was, 
whether, this atteſting by the Juſtices e 0 
Pier cuniam. It is not à good certificate, for the juſtices 
ought to 1 and theſe. are only witneſſes here to 
and it is no mark of their approbation, 


V. The In- 
f od 


* * 
1 - TY 
G48) 


4 


Ly 


the execution, 


which is matter of judgment. Vide Forteſcues p. 30. 
r er R $i, oro ny NE a T0 ĩ T6 wg + © ex i 
4 ibi air e ane 11 U 5 l s K ni 
Eafter; 4 Geo. Betibeon tht” Inhabitants of Fayford and | 
4 a bis Ran! 11 Golebury. $8 3. n | 
3 a 2432 1 1 v7 8 A T3. *% . wk RUTH . N 
An unmarried perſon was hired By one X. from 


Michaelmas for a year, and he ſerved with that maſter 
half a year till Zady- day,” as ſervant and Thepherd ; 
at Lady-day the maſter turned over his buſineſs and 
farm to one S, and the ſervant too, and paid him half 
a year's wages; but there was no new contract be- 
tween the ſervant and S. but at the end of half a year 
S. paid him 55, advance- wages for d ip huſ- 
bandry, and he ſerved the other half year with §; this 
was held a good ſervice, becauſe the contract was not 
altered, it is a ſetvice in purſuance of the ſame hiring. 
7 ß pr pe 


Trinity, 4 Gm... The Indabitants of Alnonfbury ve. The | 
SY 8 Inhabitants of Hodsfield in Yorkſhi reg | | 


Bee this caſe fully ſtated in 
under the head Appeal. 


1 


page 81 of this work, 
Trinity, 4 Geo, The Inhabitants of Badington v. The 
IE; Inhabitants of Barwell 


A perſon was hired as a ſervant, and ſerved % 
months only; then came flat. 8 & g M. z. which 
ecnacts and declares, they ſhall ſerve: for a year. 
Per curiam. This ſtatute: ſhall have no retroſpect. 
Na fan, . %% ol ] ð ov a0 27 


s 4 


Trinity, 4 Ces. The Caſe of the Inhabitants of Me. 
e els” e on. r11gh, god 2R. 


' The queſtion in «this caſe was, whether the hiring | 
from the ſtatute- fair after Michaelmas to the Michaelmas 


eng was a good hiring? gn 1 
And the court held it not a good hiring for a year; 


if a man wants a day of being of age, it is all one as 
if he wanted a year. Therefore the order was quaſhed. 


1 


Vide Forteſcue, p. 33. 


Trinity, 4 Geo. Between the Inhabitants of Mereſly and 
;,; . py rs 
A woman, who was'intitled as ce/fui que truſt, to the 

truſt of a term of ninety-nine years, for her life only, 

of tio rooms, &c. the reſt of the houſe being let by 

her for twenty-one years, married. e 

Per curiam. The huſband has à good ſettlement; 

the ſtatute was meant of thoſe who went from one 

pariſh to another, to rent tenements under value, not 
of ſuch as had them; and if you cannot remove him, 
he is ſettled. Theſe are ſynonymous. Vid Forteſtue, 

page 302. . ö 


Trinity, 4 Geo. | The C of the P 47105 ; Faber,” 
An order of ſeſſions for one pariſh to relieve anoth 


| 


in 0 | | another 
pariſh in the ſame hundred was quaſhed ; for the ſeſ- 
ſions have power only when out of the hundred, and 
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ment the order of removal 


: Stra. vol, 1. p. 189. 


under the head Certificate. 
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Stallamberg 
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„ 1 


unlels they ſhew cauſe, „ 


e rie, This is not nay but conditional. 
5 It Was alſo objected that the juſtices ſaid we do be- 
leve. 178 * 175 8 1 4 11 * 48 171 5 Na 4 * f 
Her turiams It is ill. Hd Ferieſcue, d 383. . 
n Pits M om dive en. 6 TP 208-4102 54 
 Baſter, '5 Ge. The Pariſh of Burdear vi The Pariſh 
Od inn emed 


e 'Bafttoord> Hays © 


An-order of ſeſſions being brought into this court by 
certiorars, it was adjudged; that the deſeent uf a copy- 
hold to the wife of a certificate - man gives him a ſettle- 
was therefore quaſned. 
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vol. I, p. 163. 
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Tic, 8 King y. The Inhabitants of South- 
let By N l ; 6: MAarſlon. ' LLP p | 80 2 8 : 
The #rder ran thus; whereas J. C. and his wife 
are come intò ybutr pariſh, endeavouring to ſettle 
«© themſelves contrary to law, and are likely to be- 
„come chargeable: theſe are therefore to require you 
to convey the ſaid C. and his wife from your ſaid pa- 
* riſh to the pariſh of 4. &, _ : 
Tue court was moved to quaſh the order, for the 
uncertainty! whether the huſband or wife came into the 
pariſh; it being in the ſingular, when it thould have 
been in the plural number; and Sali. 122. was cited, 
where an order of two jufiices was doth, and was quaſhed. 
Pratt, Chief Juſtice, I do not think it neceſſary to 
ſhew they came in, but only an endeavour to ſettle ; 
for that may be where the party never came in, as in 
the caſe of children born in one pariſh, when the ſettle- 
ment of the parent is in another. But if it was neceſ- 
ſary, it is implicitly (et forth, which in the complaint 
bn ny ; 1 5 2 $57 bs 
Wich and Eyre, jquſtices, agreed. | 
Forteſcue, 5 7 8 two things that are re- 
quiſite for the juſtices to adjudge is the place of the la 
legal ſettlement, and that the party is likely to become 
chargeable. And theſe muſt. be poſitive, though as to 
the complaint it is well enough to take it by im- 
plication. This is not falſe grammar as dath, which 
was in Meſt's caſe, for it is common for Latin authors 
to put the ſingular number whece there are tiuo nomi- 
Therefore the order was confirmed. Vide 


N 1 


44 


68 


native caſes. 


- F F # PA 


"Trinity, 5 Geo. The King ve Munday, 

An order was made for the huſband to maintain the 
wife's mother, which order was made againſt both the 
It appeared by the order, that the 
huſband, had conſiderable. effects with the wife, and 

that her mother fell into poverty after the marriages. 
Per curiam. The order muſt be quaſhed, becauſe 
the ſon in-law is not withig the act of parliament, 
and the wife cannot be of ability, becauſe her eſtate is 
a gift to the huſband, and he is a purchaſer for a va- 
luable conſideration; and it-wauld be inconvenient 
if the wife ſhould have children by a former huſband, 
Vide Forięſcue, p. 303. | 


1 x 


Geo, ; The P ar ih of White Waltham Vs The 


See this caſe fully Rated in page 250 of this work, 


Th, 


2 
* 


be Pariſh of Juing bos v. The Parifh 
"of Stonebrigee. 

On a ſpecial order of ſeſſions, the caſe was tated for 
the opinion. of the court, that in 1702 one Richard 


Plower was bound apprentice to Jahn Emmerton, who 
was legally ſettled. in /vinghoe; that he ſerved part of 


10 juftices'when in the ſame hundred. ide Forteſeue, | his time there, and then the maſter, went with all bis 
Page 303. "ha 4 Cf P' family as a certificate - man to e where he pur- 
ee oo 1 | chaſed an ſtate of the value of 601, and after ſuch 
418 . "408: | | ' purchaſe, 
: 24 
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 pufthiſe; the apyrentice liyed with him A months ei 
the apprenticeſhip expired; and becauſe fat. 12 Ann, 
“. 18. provid:s' that the apprentice of a certificate-man 


the ſettlement at /vingho?, where the binding and great 


that ſtatute was enough to gain him a ſettlement, But 


and becomes a ſettled inhabitant; ſo that Jaying the 


give a ſettlement to the apprentice. Yide Stra. vol. 1. 


it appeared to them that the t 7uſtices were neither of 


 Michacimas, 6 Geo, The Pariſh of Little Bitham v. The | 


Lafer, 7 Gen. The | Parifh of Ratcliffe Culy v. The Pa- 


children from Exall to Ratcliffe Culy,/ it appeared that 


— 
N 


ſhalt gain no ſettlement ih the pariſh to which the mas- 
ter goes by certificate; therefore the Juſtices adjudge 


part of the ſervice was. | 1 80 

Per curiam. The order muſt be quaſhed, for as the 
apprenticeſhip expired in 1709, flat. 12 Hun is out of 
the caſe, not being made with any retroſpect; and then 
the caſe is no mote than that an apprentice of a certi- 
ficate- man lives forty days in Stanebridge, which before 


if chis bad been a caſe ſincę that ſtatute, yet we think 
the ſettlement would be in D for according 
to the caſe of Byrclear and Eaſtwood Huy, Eafter'5 Geo. 
when the certificate · man makes a purchaſe, he imme- 
diately ceaſes to be there in nature of a certihcate-man, 


, 


ſtatute out of the caſe, (as we muſt do, it being no- 
thing to the purpoſe} in this view here is 4 ſervice for 


7x months as an apprentice in a pariſh where the maſ- 
ter was legally ſettled, which is more than ſufficient to 


p-. 265. . | | 
Hilary, 6 Geo. | The King v. Furngſ . 


An order for non-payment of ſmall tithes was. quxſh- 
ed, becauſe ſaid only an complaint generally, and fat. 7 | 
& 8 W. z. c. 6. requires the complaint to be in writing. 
Vide Stra. vol. le p. 264. a . 


—— — — — — 


4 


Eaſter, 6 Geo. The Pariſh of Albrighton v. The Pariſh 


On an appeal from an order of removal made by two | 
juſtices, one of whom was of the quorum, the ſeſſions, 
reciting that they had peruſed the charter of Albrighton, 
and it not appearing thereby that the tio juſtices were ei- 
ther of them of the quorum, therefore they quaſhed the 
order of removal. | 5 

Per curiam. The order of ſeſtons muſt be quaſhed, not 
for want of our power in the ſeſſions to look into the 


juriſdiction of the to. juſtices, for that they certainly | 


have; but becauſe that want of juriſdiction is not 
ſufficiently alledged, fince they might have a juriſdic- 
tion, thought it did not appear on the charter of l- 
brighton. The ſeſſions ſhould have ſaid in general, that 


them of the quorum, and that would have been a good 
cauſe to quaſh the order of the two juſticen. Vide Stra. 


vol. 1. p. 300. 


Trinity, 6 Geo. The King v. The Inhabitants of Telf- 


combe. | 


Per curiam. The order muſt be quaſhed, for it being 
for the contributory pariſh to make a rate at 6 d. in 
the pound is ill for uncertainty : it ſhould have been, 
to raiſe ſuch a certain ſum, ide Stra. vol. 1. p. 314. | 


An order was made by fwwo juſtices to ſend A. to B. as | 
the laſt place of his legal ſettlement. B. appeals, and 
the order is confirmed. Soon after, without ſtating | 


; . age. 
— 


that 4. had gained any new ſettlement, B. ſends him 


to G. ; a PRY ' 

Per curiam. An order of reverſal is final only be- 
tween the 7wo pariſhes ;z but if it is confirmed, it is 
final as to all the world; and therefore no new. ſettle- | 
ment appearing, the order of removal from B. muſt be 
quaſhed. Fide Stra. vol, 1. p. 232. i 


| On an order for the removal of a widow and her Fav ; 


5 


i 
f 


dren, and not His. 


| that the party had fteen, years ſince come-with a cei- 


ö 


tale «a 


ſometime ſince A. B. was hired, and ſerved for à year 
in the pariſh of R. C. and gained go other before his 
death, therefore the juſtices acjucge the wife and her 

children to be ſettled in R. Ce and Tegd thei thither, 5 


which was the ſettlement of the puſp and, 


The court was mpved to Cho the order, becauſe a 
married man gains no ſettlem any hiringorſervicez 
and like wiſe becauſe the children are called hey” chil. 
1 | | 5 * 0 
Pier curiam. We never make intendments to deſtro 
an order, and it does not 7 ear he way matried at th 
time of the hiring, and if be was married during the 


ſervice, that will not prevent his ſettlement.” And 


to the children, we myſt intend them to be hrs childre; 

by he#, till the contrary appears; and that they are fo, is 
implicitly averred in the adjudication of the children's 
being ſettled with him; fot that they could; not be, if 
they were her children by a former huſband ; we muſt. 
then conclude them to be his. Therefore the order was 


confirmed, Vide Stra. vol. 1. Nee 
Eater, 7 C. The King v. The Inhabitants of Ib. 


One . was hired by one J. as ſerunnt for a year in 
the pariſh of //ip; ip the year he fell was for about fix | 
ays, and was abſent from his maſter's houſe. four days, 

to ſee his mother whoJay ſick, without his walk 


r'5leaye, 


maſter's leave to go to Biceſler to be hired for the next 
year 3, but he refuſed to give leave, and ſaid, if he did 
go he ſhould go for good and all, and he would dedu@ 
ix pence per day for his wages for the three days; but the 
ſervant refuſed to conſent to any ſuch deduction, and 


| faid he would ſerve out the year, but agteed to deduct 


for his ſickneſs fix pence, and for his four days abſence fix 
ence more, whereon the maſter paid him his wages all 
but the two fillings and /ix pence dedufted as! before. 
The ſervant went to Bice/ter and did not return after; 
the maſter twice at different times during the ſaid year, 
told the ſervant he ſhould not have any ſettlement at 
np" 1 his was an order of two juſticer made to ſend 
/ TIRE EE IRR - 1 
Per . The order of appeal muſt be affirmed, for 
the ſickneſs was the af of God, and that will not 
make him ceaſe to be a ſervant; and going to ſee his 
mother was his duty, and but a ſmall negle&, and the 
maſter received him again: as to the three days before 
the end of the ſervice, it is well enough, it was rea- 
ſonable to go to be hired, he ought not to have been 
denied, and he would not conſent to go away. But 
beſides, it is apparent fraud in the maſter, and done to 
prevent a ſettlement; for he declaring twice that he 
ſhould not be ſettled. Therefore he is ſettled at {ſlips 
Vide Forteſcue, þ. 305, i e ee, 


Trinity, 7 Geo. The King v. Butcher. T 


An exception was taken to an order of haſtardy, that 
it did not appear the child was born in the pariſh to 
which the relief is ordered; for it ran thus, ve A. 
B. two juſtices of the borough of Lime Regis, reſiding with- 
in the limits wherein the pariſh church ir, tuithin which pu- 
riſb the child was born, do, &c. which is only an aver- 
ment that the juſtices reſided in that pariſh where the 
child was born, but that might not be the ſame pariſn 
to which relief is given; and for this fault the order 
Was quaſhed. YE ene 1. P. 4.37 » 1 {be PL 
Michaelmes, 7 Geo. The Pariſb of Bar v. Cole- 
overton in e Jie 


An arder of removal vas made from B. to C. reciting 


tificate allowed according to the act of parliament 
from C. to B. and being now actually chargeable, they 
ſend him back to CC. 8 1 

The court was moved to quaſh it; iſt. Becauſe 


they do not ſay that during the fifteen yrart he gained 


no ſettlement in B. for a certificate-man.may gain a 
N as well as any other: hut mat; allowed; for 
all that ĩs neceſſary to be ſhewn, is the certificate, and 

that the party is chargeable, and the length of time 


"| 
. 


, "4 


| makes no difference. 
oy | "as Adly · 


„* 


- 
WM * 
* 
- 


Dt 


#dly. 1 | 
was reſto. but only that it Wa 

Per cariam, The atteſtation is by, the ſtatute made 
previous to the allowance, and therefore when they 
ſay it was allowed according to the act of parliament, 
we muſt intend it was atteſted, or Elfe it could not be 
allowed. Therefore the arder Was confirmed. Vd 
Stra. vol. 1. p. 404. 8 W R f 
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2 Lenne Aut nne IN 
IT wo juſtices, of the peacę made an order to remove 
one Green, bis wife, and |< chico from the pa- 
Triſh of Horewood: to the pariſh of Brietbi 


both the ſaid orders being temoved into this court b 
certiorari, the caſe appeared to be thus: 

This G74, bet a poor man, lived at Hoxewood at 
a place called Reſcoe : Tenement, and paid taxes there 
by the name of the occupier of Roſcee's, and for that 


Teaſon he, his wife, and children were ſent thither, 4 


The court was moved to quaſh theſe orders, becauſe 
this man ought to be nal charges to pay taxes, 
otherwiſe he gains no ſettlement by paying them as 
occupant of a tenement, "though he was likewiſe 


charged as. a e thereaf at that time; for the 
word farmer does not prove him to be occupant, ber 
cauſe he may let the tenement over to another. 


But on the, other fide it, was inſiſted, that pojing 


zaxes by the name of occupant of Reſepe's tenement, 
and naming him farmer gf the as at that time, is 
1 on 


2 luls er dennen of the per VP oY 
ment there; and the couft being of that. opinion, 
theſe orders were quaſhed, . 2 Mod. Rep. vol. 8. 
page 38. | 8 | 


Trinity, 8 Gee» The Pariſh of Hobey v. Kingſbury,” 


J juftices djudging the ſettlement of the huſband - 


to be at Kingſbury, and that he is likely to become 
chargeable 22 they ſend him, his wife, and ſon 
of one year old, to Kingſbury, and whether this was 
good as to the wife and child, was the queſtion: and 
It was held well enough; therefore the 
Armed. Jide Stra. . 1. p. 57 
Trinity 8, or Michaelmas 9, Geo» The, King. v. Fair- 

5 ugh and , Abel a, of Lambeth. 


See thig cafe fully ſtated in page 608 of this work, 
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\ Michaelmas, 8 Geo. The King v. Cg. 
| FS ron n Arttr Wien e N 


4 * 


An order of baſtardy was made at the ſons, which 


was admitted to have original juriſdiction. It was ob- 


jected, that it was not ſuid the defendant was ever 
ſummoned or appeared, and natural juſtire requited 
that he ſhould at leaſt have an opportunity to deſend 

. 2 *. hen u Mon 


bimſelf. 


a ſummons or appearance; „ 1 cbink this caſe will 


* 


| condemned. In the caſe of the 


* D ly! ; | | : 
& FER ung Ann A 
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Which ar 
der was confirmed on an appeal to the ſeHons ; NN 


to gay a ſettle- | 


or con - - 
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ahm Benjovals, Kc. 

e, Fer. e In an Rem e $4. 2 
That it was not tente, „ periiliuns | 
allowed. | | | K 

fraler; at laſt it was determin 
ſufficient; but it was never offered to be ſupported on 


| ally contradicted, in the caſe: of the King Vs. 
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deration. For in the 


other illegal, 
to both, and the order is confirmed as to one, and re- 


cannot be ſaid to be confirm 


1 
I? 
2 1 F 


= 


rm. 1406, it was long debated, whether there ought 
t to have been a perſaniil _ 5 
J 


that a ſummons was 


the footing of not ſhewing a ſummons; ſo far from it; 
that exceptions were taken to the manner of the ſum- 
mans, an the court delivered a.ſpecial opinion as to 
them. a 5 bby e | b 3 * oh 1 5 
I do not ſee to what purpoſe we exerciſe a ſuperin- 
tendency over all inferior juriſdictions, unleſs it is to 
inſpeck their proceedings, and fee. whether they are 
regular or not. I have often heard it ſaid, that nothing 
all be preſumed one way or the other in an inferior 
juriſdiction. And as to the caſe of wages, it was al- 
ways wondered at; in Lord Parker's time it was actu- 


Aajolut nd. In Minity, 12 Geo, the matter Was again 
moved, and confirmed without oppoſition - Hide Strat 
0. 1 475. : 11885 os e.. ö 5 0 "oF TE.) * \ T4 FT; 1 
S rl 15 e Le 


1 5 


Michaelmas, 8 Geo. The Pariſh of Obeuion v. The 
Chas i of Compton Martin, 
13% V Wann r s ER 


| Two juflices made an order for the removal of ' trvs 
different families, and the ſeſſions on appeal quaſhed 
the order for inſufficiency z and to maintain the euer 
ſeſtions, it was objected to the order of tuo juſtices, 
that though the pariſhes are the ſame in both caſes, 
yet the removal of two families by one order, is 
ill ; for ſuppoſe the removal of one is legal, and the 
„and there is an appeal to the ſeſſions as 


11 


> 
* 
* 
* * 


verſed: as to the other; What is to be done in that caſe 
as to eoſts? Stat. 8 G 9 N. 3. . 30. giving coſts to 
the pariſh in whoſe favour. the appeal is determined, 
and now the appeal will be determined in favour of 


neither, and of both 1 it cannot be- ſaid that the order 


is reverſed, becauſe i 


t ſtands good as to part; and it 
4. becauſe it is not held 


good as to the whole. 


of the deer- 


— 


Wings - 


19 | ; 
L * 

þ 24 

Pa- 


Eyre and Forteſcue, Juſtices, were of 0 inion, that 5 


the order was ill, giving this reaſon, that the party re- 


moved had a right to appeal; for it may be he was 
removed from his on eſtate, and then, on his appeal, 


it will conſequentially draw over the other matter, in 


"x. 


which perhaps the parties on all fides acquieſce. 
The Chief Juſtice ſaid, he had not fully conſidered 


it; but the other juſtices were clear, that the order af 


the ttvo 75 Fices was ill, and the council for the mainte= 
nance of that order, refuſing to fefer the whole matter 


to the judge of aſſize, he pronounced that the-order of 


ſeſſions ſhould be confirmed. Vide Stra. vol. 1. p. 471. 


Hilary, 9 Geo. The Pariſh A St. Michadl is Bath v. 


Tue Pariſh Nunmy in the County of Somerſets'  - 
r ; * x . 1 . 


An order of removal was made, reciting that the 
wife of B. who is now living, and C. his child, had 
in truded, Oc. and wete likely, Wc, and that-the'place 


of ſettlement of the wife and children was in 8. 


Michael, they are therefore removed thither. The 
court Was moved to quaſh the order, becauſe it did not 
appear that the huſband was, at the time of the re- 
moval, in the pariſh of St. Michael, fo that it may be, 
—_— the wife away from the huſbands oo 


: Per curiam.” We cannot intend he was not; if he 


was in the pariſh from which ſhe was ſent, that indeed 
would vitiate the orden; but as neither of theſe facts 


appear againſt the rer, to ſatisfy us that it is bad, 


we are not to preſume it to be ſo; therefore the order 
muſt be confirmed. Vide Stra. vol. 1. pe 544. 
Y * 40 Ro Derr 8 'F 4 Xx 3 I f „ ; 3 * gs a \ ; 75 4 : 


F 


ariton 
IT wo juſtices of peace ſent a poor perſon from F. to 
C. On appeal the 2 ed; and at three 
months end tuo juſtices,” without ſhewing any new ſet- 
dement ſince the daſt order, made a'new' order” to re- 
moye him from F. to C. a ſecond time. 
Per curiam. The laſt order muſt be quaſhed. The 
caſe of Barrew v. Ingeldſly, Eaſter, 11 Ann, was at 
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s exactly the caſe that was in this court, Mi 


: Eofter, 10 Geo. Th „nba of Buckin 


anno: | re e * iv? nen 


66s 


d "G51 


the diflanee of + nine airy; but the court quaſhed 
jt, becauſe there could be no inconvenience in putting 
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| 1 a ef Abr of ſe ons, A . was rr that 
an apprentice-was bound to A. in one pariſhy but by 
agreement ſerved B. in another pariſh, and the felons 


 fertls him with 3. % | 
Por curiam. The ale muſt be ; ben eee „This 
chaelmas, 


3 Geo. Between the Parifhes of Huy Trantty and Shores 
ditch, where R. was bound to Ti a an intent to 
ſerve G. (which he did) and the court, on atſpecial 
.reſolution, adjudged the fettlement to be with G. Vidę 


Stra. vol, 1. pr 30 e e 8. fs Too. AT 


Michaelmas, g Geo. The Kin — v. 75 Inhabitants of. St. 


Peter's in Oxon, and. Wycombe. 


4 : $757 F? YE I 


One 8. 2 kagecanchwan, lived at St. Pads; 02 


Ford, and had oecaſion to take freſh horſes at Wycomb, 


and he hired one D. for a your! to look wer” theſe 
horſes at Fytomb for a year. | 


The court held him ſettled at U Jeombs, deco of 


his ſervice and inhabitaney; his maiter's- reſidence is 
nothing; nor whether he was ſettled or no, he could 
not be ſent to St. Peter's, becauſe it did not appear on 


the ſpecial ſtate of the arder, that he was there for 2 | 


ſpace of forty days, Hide Porteſeue, 5 318. 15 18 


f Hi lary, 10 Geo, The Pariſh of St. Gilet” in dane v. 


The Pariſhes of Everſly and Blackwater, , 


per curiam. The father's ſettlement is 2a good et 
tlement of a legitimate child in a pariſh Where the 
child never lived. The father was ſettled in the pa- 
riſh of A. and the child was born in the pariſh of g. 
the child is not ſettled where it was born, but where 


the father was ſettled. * ite Fane pe $2067 5 
vol. 20 p. W | 


on or Puck- 
angton v. The e gf: St. ache e in 
Somerſetſhire.. 
See this caſe fully ſtated * page gr of this were! 
under the head Apprentice. 


Tria 10 Gre. The King v. The Ae of 97. | 
Jobn the Bape, WES "th Kain oF: the. Det, | 


Co. Wilts. | 
See-this caſe fully ſtated in volts gi "os this work, 
under the head Apprentices . 1 amo to 


Eaſter, 11 Geo. The King v. Sheringbrech. 


An order of juſtices of peace, made for appointing | 


the defendant overſeer of the poor, being removed into 
this court by certiorari, was quaſhed on motion; 
becauſe it did not appear by the order that the defen- 
dant was a ſubſtantial bouſeholder, which is ex- 


preſsly required by flat. 43. Eliz. c. LY ey On 


vol. 2. pe 1394. 


Trinig, T Gio. 
Leonard, Shoreditch. . 


This pariſh has three liberties ; one 83 3 9 
ſcavengers” rate of 9 d. in the pound, excluſive of the 


reſt, and on. appeal to the ſeſſions, that rate was 
quaſhed, and the order of ſeſſions was affirmed by this 
court, becauſe it appeared that there were not the officers 


to make a ſcavenger's rate, and here were rogers ac 
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Se this: "caſe folly 5 1 of this work, 
under 105 head Jane jr oh 57s 
LO Gn. 8 7 81 Ve Fg 1 ha itants, of * 


Jol 11 4, Clerkemwe; be” 

Th queſtion, was on fat. 10 Jan, for  buildin new 
de and dividing e ; St. John's u : new 
pariſh taken out of the Pabiſh of 80. James, Clerkenwell, 


N 4 Were . 


and 1 e 8.5 ſcavengers, &c. were e ppointed for Y 


et the” officers of the whole pariſh 

wy Fat Xt: roar arte the ſcavengers of the old and 
for- ariſh as Let as the old ont 

pa pay; this rider vi gt caled from to the ſeſſions, 
affirmed ; and being removed by- certiorari into 
"ip courty was held a :go0d order, and that no rate for 
ſcavengers could be made by the new: pariſh, until 


there was an effective and 8 diviſion made as 


the zd 1 17 Ne the other great rates, ſuch ay 

9 relief of he poor church-Tates, and for high- 
8, *which by) the 

e P. 374. oy 25 Ae 33 en 16} $863 5 
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"0 aa this cafe: fully ſtated i in A of: this is work, 
under | the : head Innkeipers. 5 ke ge 567 0 a 7 5 
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ee, 11¹ Ce. er v. A run in 


enn wy £25 2 vIS 


Two | miflices mage. an. order to remove | the 3 
mother, and J. E. and S. their children, from the = 
riſn of, &:. to the pariſh of, Ec. Tue court We 
moved to . it, becaufe it did not ſet forth le- re- 
ſpective ages of the children, for they might be appren- 
tices, or ſervants for a year, and ſo gain a ſettlement elſe- 
9 and for this reaſon it was quaſhed as to the 
children; but held good as to iy father any mother, 


Vide Mid, Rep. vol. Bp. 337 97 


Michaeimes, 11 . „Dee Peri of bunt, v. 1 


On a reel order of felons; the caſe! appeared to be, 
that hir years ſince, H. C. built a cortage on the 
waſte in Myley, belonging to the Earb of Pembroſte, and 
lived om it till his death; about three years ſince, When 
it de ſcended to his davghter E. who was then married 
to J. Di that they entered and enjoyed it'three quarters 
of a year, and then ſold the poſſeſſton of it to J. A. who 
has enjoyed it ever ſince without any moleſtation from 
the lord; but no. original grant appears. And whe- 
ther J. P. and his family are ſettled in ley, cp, where 


they lived rer quarters of a year in the cottage, ia right 


The Ting" v. The Tnbabitants of 6 8 | does not think fit t th impeach it; though if he did, it 
| 0 


in this liberty which are required by flat. 2 V. & M. 


: mn, 12 c. Th Parit inen, ve 25. een 


of his wife, or in Apbbrittle, which was the place of 

his laſt legal ſettlement before the marriage, 1 the 

1 eſtion; and by the order of two juſtices, and the or- 
Tall, Seſfons, it was * to be « ſettlement in 
Wiley. 


9 eur iam. The 2 muſt be a ee he lived 


forty: days in the capacity of a parieg irremoveable, and 


ere has been an enjoy- 


that is a ſettlement of itſelf. 
all which time the lord 


ment for thirty years, during 
never-claimed any thing. The leaſt that can be made 
of it is a title by diſſeiſin, and a deſcent is caſt. This 
man had undoubtedly a title againſt all the world, but 


the lord, and even againſt him it may be: doubtful, "= 


ter ſo long a poſſeſſion, Therefore in this caſe there is 
no colour to determine againſt his right, when the lord 


would never be allowed. to determine the title on an 


order LA 2 but on an gectment only. Vide 


„ 9% 8 1 8 
n 8 7 „t 4.25, 4 


* Nen r verte N 
; * 4 if 


— 


* 


of Chiading fone. 3 
le woman ſettlec a at nd 


— 


N s Rated, ther a fin 


1 earvied to a man who 1 * ince dead, bur uy ſettlement. 
did not 9 FL 2 | 


Pi 


of der appeared was not done. | 


14 


Por curiam. Her ſettlement bab ne e. 
Vid. Stra. W be 683, aeg be 


-< ot 
A 15 18 E * 


Bel, 12 c. The 'King 5 v. The len, 5 Loft: 


adjudged likely to become.:chargeable,. without. ſaying, .40 
the pariſh from whence 7 a0; it, was s. confirmed. | 
J Set vok 1. 7. . 1 ie 


. 
T6 5 1 2 33 


the Virgin , in Marlborough. _ 


—_— e — * 


ii pariſh to contribute, / long as we. the diert 
Pal think fit. CH 


that is left in the juſtices is as to the quantum, and ng 
as to the a a of the e Vide $!ras wa ; 
1. D. e ; 13 4+. $4 8 | 3 111 e . 


26 A £5: 3 


Trinity, 12 Gee The King v. — 1 oil 


under 5 hey e Bow a 
NY e ca 


Tiny " Ge. Thi Cale * the Inhabitat Te 2. 


— 


5 


3 was out of the pariſn. 

2dly, They have made a rates. and taxed only ſome 
particular perſons. . WO 
Per curiam. The abr is naught, e ere $5.4 
the firft objection; becauſe it is the foundation 15 their 
authority that it lies in another pariſh; 
The Chief Juſtice doubted. as: to s een 
of the words, any ather of other pariſhes, though he 


a 


 Forteſcue, p. 326. r EE hong 


and Wiſt-Pech an, © 


An 2 was made to ſend a poor 2 7005 Fe 
to Weft-Pecham, and on appeal to the ſeſſions, this 
order was quaſhed on the merits; and four years after- 
wards, "two juſtices ſeat the ſame perſon from. =o, a 
place to the ſame place. 

It was inſiſted,” that the court would intend a new 
ſettlement in four years. 

Per curiam. The order muſt be quaſhed ; for here is a 
judgment that Pecham was not the place'of ſettlement ; 
and as long as that is in force, the juſtices have no 
authority to ſend to the ſame plate, unleſs a new ſet- 


the order as a foundation for their authority, for the 
court can intend 9 4 Tr ſexe, 5. P. 327. 


Ai 47 3 111 


F oy ter fr 11 1423 


iu, 12 6. \The King v. . The nanu 1 
St. Geo 


RO FIG” £75 13 1 4 


ſufficient z; and though it did not appear whether the 


after, yet it was held well. 
9 * court held, that it was founded" on Hat. 3 24 


9 only explanatory of flats 3 4 & M. and thou 
* ey did not appeal to the next ſeffions, yet they tight 


ing, that ig within flat. 3&4. M. only; ſo they 
Horteſtus fs e 5 


* 
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* * wn „ 2 by \ LA e * a 8 w * i 8 * 75 65 
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An order of e made, whereby 78 Was 


bar, 4 G05. r, The abit} _ Mer | 


8 Pry was dan on 41 43 Eliz« fog a a a bete | 


Per curiam. It muſt be  quaſhed,; ; for the diſcretion 1 


See this caſe fully ſtated in page 92 of. this work, | 


« # ough- n. 1 | = 


An order made to tax this place i in aid of another 
hh i Not objected, frh, That it was not ſhewn chat 


thought it N the rate = be OI Vide ; 


Mee, 12 2 Gee. 1 the Kochen, A Gs | 


tlement was gained, or 2 good reaſon had appeared in 


An kw _ 3 by Ron. Aa at felons t to make | 
a rate. on other pariſhes, becauſe that pariſh' was not 


order was made before the fox days Work was done, or | 


AH. and not on fat. 1 Geo: 1. which ties tp the 
al to the next ſeſſlons, and that „at. 4 Glo, 1. . 1 


at another ſeſfions; and as to the matter of accompt- 


Fa appeal clearly as to > that, alter the hext L | 


4 eo”. e 
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Onder, on Removais,. 8. 
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8 Aeſedant being A; "fencing 7 1. 
ted on fat, 43 Eliz, as, by of a Lein, gal e 3 
F- the. order, was quaſhed, Hide Farteſeue, + 3060. 


13. G6. Between: the: Tnbabitants 6 Paul 
| 2 Inhabitants. 5 ah 1 or wa th in 4 | 


Nor thampton. | 1537 


0 ſpecial order pl; nas the. cafe was as fol« 
: A man, with his wife and child, were ſettled. 
in Paulas at his death; after which the wife re- 
moved to a copyhold of her on in Frodon, and car- 
ried the child, being fourteen.years old, with her, where 
it lived many heart. And now the ueſtion was, where 
the child was ſettled ? And the juſtices adjudged, that 
it had gained no ſettlement with the mothef, and 
therefore ſent it back to the father's ſettlement in 
Paulſury. 
And on conſideration the court i the order 
ſaying, it had been adjudged that a child was 7 
with the mother in the caſe of the Pariſh of St. George 


it was/there ſaid, if it had been an entire thing, they 
| ſhould have doubted,. whether: a ſettlement, agen 
under the head of the family, could be diveſted by a de- 
rivative one from the 27 Jide Stra. vol. 2. p. 


19 Hilo, 13 Ge. The be King v. 'The audi 1 Pary: 
"TO ie ne Nn 

| vol eo 44317 

| A petlen Was i retained 2s: a ate, 0241 to'a Gaps 

tain in 1690, before the ſtatute for. retaining a year. 

and ſerving for a year. They quartered in V ncheſler, 

and the, ſervant continued with the ſaid captain es 


not ſay; he continued in the ſame ſervice, or as his ſer- 
vant; for, he muſt continue as his ſervant for forty 
days; it was agreed that there was no need of notice 
the caſe. of à ſervant; and the order was IL 
Fide Forteſcue, 7. 3 E an ual, by is 776. 


ee 


4 


The court was moved to quell an ia, mne at 
t 


e quarter- ſeſſions at Hereford, whereby the father- 
in: law was ordered to maintain his dadghter-in-law : 


it was urged, that he was not, by law, obliged to 


maintain her,. andthe caſe gg The King v. Mundy, Tri- 


the juſtices oh a ſon-in-law to maintain his mother- 
in-law, which order 2 quaſhed. Accordingly a rule 
Was Ie to. ne cauſe why-this. order ſhould not be 

quaſh C 
DI ab vl $90. no ;cauſe e being fhewn: to the con- 


i Vid 5 * tote 15 Page: 2484. 07 107 Pt; 73 #42 
WN nog n ey 26437 34 LP 
Alu, 3 Geo. l "4 be King 0 Time"? 


{1 £4 Bf 11 | 
ha, ho caſe "folly 3 i Page 222 of th r 
under the head Baſtards. 2 bh * 5 1 we T 
9 2% a LL + Spe ($4) 44 2 


Ache: Go. >: "Th; 1 King 9127 TH 55 of 


44 


00 vor 5s <4 "47 enrankybe 511) bros 


On, A brit of 3 be bp4 Juſtices fo r re. 
moving T.:P.;and/C,this wife From the Pariſhi of” 1h - 
den cum Pollicut to Aynhorjhiad been confirmed on In 
peal at the quarter ſeſfons held fot the county of Bat 
were removed into this court ; and the facts ſpreially 
tated were theſe, viz. 

"That one J. E, abo Hur tees jhars: fince,/ was hired 
for à year to one . at A ſynhoe, and ſerved him the 
ſame, year, 2nd. received. bis ries; and: afterwards at 


Michaelmas ip25;went to T. rde in the 
On, to, be hired, who: told him that he Would 
not hire him then, tar that he expected a mat ſeruunt 


un ta wweeks.; 7 5 but if be the ſaid J. E. would ſupply 
hes 
pay him for his time: wheteon 


chad 7 7 775 
TD 7: 27 _— 11 ſervice of the ſaid 7. . 


[2 {LEE 1 * * N 0 ni "FE . and 
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Ve the Pariſh of St. C Catherine, Michaelmgs, 1 Gee. But 


L HEN val. 2. p. 1475. Ma 50k fl 46h N l 
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months, and lodged i in the ſame inn; but the order did 


*. Lianen, I 3 Ge The King . Brig: 2 : 


ty,” 5 Geo. Was cited, where an order was made by 


in Hilary term following the rule was 


br yok -ſervant til. he came; that he 
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and lived there till near Chriſtus following, and then 


wing ; and then at Michathnas 1726 


- was hired to him 
A : 


chazlmas then fol | ichathn 
he was hired at _— aforeſaid for a year to his 
- . maſter P. and ſtayed in his ſervice till the Mid 
following, and no longer 


Ie was argued, that the vrdey ought to be quithed, 


T. E. appearing to be ſettled at Biaſſer, Vectuſe though 
the ſtatute requires a hiring for a year and a year's ſer- 
vice, it does not require the hiring and ſervice to be 
under the fame contract. 


relied on as « cafe in point. . BY 
And the couft, on the authority of that taſe, held, 

that theſe ri | and ſervice did make à ſettlement; 
for he was hired for a year, and ſerved a year: where- 
_ the orders were quaſhed, Vide Rum. 'vbl. 2. page 


Eafter, 8 Geo. 2, The Inhabitants of Cheſham in Bucks 


v. The Pariſh of Stepney in Middleſex | 
The court was moved to quaſh an 
ing one J. his wife and children, from C. to F. . 
It was odſekted that the juſtices file themſelves in 
the order, juſtices for the county aforeſaid, which, as 


was 
urged, was quite uncertain, tor both Middleſeæ 400 


order for remov- 


nd the caſe of the Inhabi- | 
tants of Brightwell v. the Inhabitants of Weſthanning, was | 


Bucks had been mentioned in the preceviog page of the 
8. 


order, ſo that it does not appear whether they are juſ- 

tices of Bucks, which they ought to be, but is quite un- 

certain. 5 . XA STDs 
2dly. That the judgment of the order is not direct, 


but only by way of recital, whereas complaint has been 


| made to us, juſtices of ibe peuce for the county aforeſaill, und 
we do adiud, e, & 7 en RE 


Co | 

Lord ; ae er As to the ſerond objettion, though 
the ſtile of the order is a little incorrect, yet we ſhould 
not be too ſtrict in ſuch caſes, and the word adjugge 
being here, it is ſufficient, But as to the u objeetion, I 
think it is intirely uncertain to which county the word 
3 refers; if to the county laſt before mentioned, 

at is, Middleſex, and they have no juriſdiction, for 
the power is only given to the juſtices for the place 


whence the perſon is removed; and this court can in- 
tend nothing in this cafe, but muſt” take the order as it 


appears; and it not 2 to be by the juſtices for 
r 


Bucks, it is a bad order. Th 
Hardiu. p. 100. 


Pariſb of Tedford, in Lincolnſhire. 


On a ſpecial order of 'ſeifions it was ſtated, that the | 


pauper eontracted for the purchaſe of ua houſe in 7/had- 
dington for 391. and paid 91. out of his own money, 
—— remaining 30 {. was by his order paid by an- 
other perſon, to whom the 1 were mortgaged 
for it: that the pauper had lived upon it four years, 
when the mortgage, was forecloſed, and he tur 
and the queſtion | 
tlement hereby? the ſeſſions adjudged that this was a 
fraudulent purchaſe, and conſequently no ſettlement 
was gained magic; © 

Per curiam. The order muſt | 
purchaſe-money, by fat. 9 Geo. 1. c. 7. need only be 30/7. 


and the advancing the money by another makes no 


alteration. And the fact being ſpecially ' 
can judge as well as the ſeſſions, whetlier it be frau- 
dulent or not. The circumftance of his continuing 


1 


"wal. 4. p. 1014. 


efore the rule was made 
abſolute to qualh the order, Yide Caſes Temp. Lord 


—— 


out; 
ing, whether he had gained a ſet- 


: 


| 


0 


ſtated, We 


7 years ouſts all preſumption of fraud. Vids Stra. 


I 4 


de quaſhed. The 


- A — in writing was exhibited to the q rte | 


ſeſſions of Gardigan againſt T. Llyd; clerk of the peace 
of that county, contaming Lee char es of miſbeha- 
viour, which, if true, were a ſufficient enuſe to rembve | 


him from that office. The ſeſſions received the com- 


-plaint, and ordered the defendant a copy, und time to 
make his defence. And on the day appointed, teciting 
ide complaint and 


| I notice, on due examination thereof 
this day in court, and of the Teyeral matters [ 


| 


Orders, on Removals; &. 


| 
; 
L 
: 


E33 — 


bad a co yhold eftate in 


þ 


and ſerved him at Bucefter. till Ai- 
and on full heari 

| nelles, and other 4 

| cbarges againſt the 

| tained, openly this day in court, in the preſence and 


which is no evidence in point of law. 


*which recited 


and charges therein contaitted, and herein before partly 
ſpecified, alledged, and charged againſt the defendant, 
and examination of ſeveral wit- 
we . proofs, touehing the ſeveral 
defendant in the ſaid articles con- 


hearing of the defendant, and of his council, who now 


attende4 in this court on his behalf, and made a_de- 


fence for him; and on hearing what is alledped and in- 
liſted on by the defendant and his council in his de- 
fence, the court adjudged him guilty of ſeveral of the 
articles, and removed him from his office, purſuant to 
atute. Rn rhe » bn | 
A certiorari was brought to remove the complaint into 
this court. It was ede that this being a conviction 
in a ſummary way before juſtices of peace, and without 


ore} 
a jory ; and Mat. 1 W. N MN. c. 21. requiring the re- 


moval to be on due proof of the miſdemeanor cem- 


Jained of; the evidence in this caſe ought tö be Tet 
wt, that this court. may ſee whether there was due 
proof; avd ndt truft the juſtices, who may have de- 
prived the defendant of his freehold on leſs evidence 
than they ought to have done, or perhaps on that 


Lord Hardwickee It is fully ſettled, that in convic- 
tions the evidence muſt be fet out; and if this was to 
be confidered as a conviction, it therefore would de 
bad. But we are of opinion, it is to be conſidered ag 


an order. In the three caſes which have been on the 


act, the certiaruries were to remove them as oriers, and 

they are in Engliſh, which could not be, if they were 
convictions. Naser caſe was before all the judges, 
and they treated it as an er. And though it is faid, 
here is a puniſhment that follows, viz. the loſs of the 
office, yet the ſame may be ſaid of moſt of the acts of 
juſtices, where very ſevere penalties often follow. The 
caſes of orders of 'baſiarity are very firong, which are 
grounded on much the ſame words in fate 18 Eliz. 7. 
3. as in at. 1 W. & M. c. 21. Arid as to the caſes 
of ſetting out evidence on demurrers; it is abſolutely 
neceſſary to have it on record, and the ſuperior courts 
are judges of the fact as well as the law; which on a 

tertioruri they are not. Ville Stra. vol. 2. p. 995. 


Trinity, 9 Geo. 2. The Pariſh of Hejtinſlall v. The 
| 0 Pariſh of Evingdon 4. Yorkſhire. PO 


A man and four children were ent to Heptonflall as 


the place of their laſt ſettlement. It was excepted, 


Baer, ® ch 7, The Pariſh of Whadldington v. The 


that the ages of the children were not ſet ou. 
Per curiam. That is only neceſſary where they are 


| fent out in conſequence' of the father's-ſettlement, but 
here is an expreſs adjudication of their actual-ſettle- 
ment: ſo the order was confirmed. _Fide Stra. vol, i. 


Michaelmas, 9 Gio. 6. The King v. The Inhabitants of 


| _ On's certiorari to remove an order gf. fans, which 
bad confirmed an dr der made by te gu/feces-for-the te- 
moval of rbree. 


poor children; the order was returned, 
1 recited the orden of the ttuo juſtices, and that 
there was an appeal, It is ordered that the ſaid order be 


* 


confirmed: they likewiſe returned, that council had ap- 
plied to the juices to ſtate the fact ſpecially in the r- 


der, which they refuſed, Wherton the council humbly 

delivered in their 6:11 of :xceptions, which ſays the return © 
is hereto ſubjoined, the effect ofawiich is, that it was 
proyed the father of the children hired a farm in the 
pariſh of Oulton of 100 J. per ann, and the children 
were born there in lauful marriage, and chat his wife 
her on right in the parifh 


Burn „ and after the. father's death the 


19 len _ wow ik OY they think o 
ſettled at 1 8 1 eee wn ig 55 B65 4 f 


Burn 
But the court would mot grant thismotion,' becauſe 
no exceptions were made to the order itſelf, for that 


E 


Juſtice's order, but only the Alegation of the coun. 
Vid: Cafes Temp» Lord Hardw. 6 /.. 


* 


e e Trinity. 


eil. 


3 Owers, on Removals, Kc. 
Trinity, 11 Ge. 2. The King v. Men, and others, 
It was held, that though the complaint of a han- 


pers ſettling may be made to ane Juſitce, yet the exa- 
a ought to be by tun ; and ech Rees are to 
ben the ordey of removal, Vide öh. ul. a. f. iche. 


ter, 13 Cn, | The Perf of Egli. The Pariſh 
W if Furley, bn Older ire "fake ets 


ment of a boy of right years, and « girl of fix year of 
age, who had been peed 'by Foo 5 from Fur 
to Hasfield, it was ſtated, that the mother of theſe 


une had an eſtate 7 8 annum in FKurley, 


where ſhe and her huſband nd had theſe chil- 
dren 2 the huſband became tenant by 
the curteſy, a whilt. ſuch, he took 30 f,. per annum 
in Hasfield, 


with their grand-mother at 'Farley, were both re- 
moved to Hefeld which order the ſeſſions confirmed. 

The court confirmed the orders as to the girl, but 
quaſhed them as to. the boy, For as to the boy, he 
it was not ſtated, that he was actually on that ſpot, 
yet it was enough, that he had fuch an eſtate in the 
pariſh, from which he could nat be removed. But as 
to the daughter, it was otherwiſe ; ſhe could demand 


as tenant in fee of the nk atone and though Il 
| 


and lived one year there with his te chil- | 
dren, and then died; that the children being found 


bes! 


—— — 


| 


no maintenance out of her brother's eſtate ; and it 


was never yet determined, that children thould go t 
a grandmother for nurture :. ſhe may indeed be charg 
to contribute to their relief in the pariſh where they are 
ſettled. Vid Stra. vol. 2. p. 113 1. 

Trinity, 14 Geo. 2. The * 


| of. Kirton v. The Pa- 
riſh of Wifton, in Nottinghamſhire. 4; 


On a ſpecial order of ſeſſions it was ftated, that the | 
aſt paſt, but be- 


101. per annum in 
years 


took a farm of 
ad been let at that rent for fx 


| 
| 
| 
| 
: 
: 
| 


fore only at 7 J. annum; and he alſo took a bye- . 
rack of RO: Lon in Kirton, and his family lived ten 


months there; that when he firſt took to theſe tene- 
ments he was not of ability to ſtock them; and being 
told by the former tenant, that 10 J. per annum was 
too much, he anſwered he did not regard the dearneſs, 
for as it Was 0 J. a yeat it would gain him a ſettle- 
ment, and put an end · to a diſpute between tum towns; 


but deſired the former tenant to take no notice of this 


to any body. Phe ſeſſions determined this to be no 
ſettlement in Kirtov. But the order being removed, 
it was quaſhed ; for the court ſaid, that they could not 
hold this to be fraudulent, it not being ſo adjudged ; 
and evidence of fraud is not fufficient; and as to the 
value, they muſt take it to be according to the rent, 
unleſs the contrary was ſtated; for as it is a re 

of a man from his farm, it ſhould be ſhewn to be un- 
der value. Fide Stra. vol. 2. p. 156. 


Trinity, 14 Geo, 2. 62 King v. Tbe Inhabitants of | 


-._ Great, Beqwin, 


See this caſe fully ated in page 73 of this works 
'under the hend Aen. e 


ee ee 


Ona {pecial ehr it was ſtated, that the pauper was ' 


bound to à certificate-man in Tenterden, and after 


living with bim there ye gears, was by him affigned | 


over to a pariſhioger of Liad, with whom be inhabit- 
ed and fivell Tor the remaader of the Jus. mire, 
And the queſtion aroſe on flat. 12 Ann. C. 18. which 
ſays, the apprentice of a certificate-man ſhall gain no 
ſettlement; whether the aſſignment could give bim 
one? And the court were ll of. apinion, be had 
ained a ſettlement. in Lid; for the act had not made 
the binding void, but has only taken away one of the 
conſequences of i ſuch binding for the ſake of the cer- 
- tificated pariſh. It. gever intended to moddle with the 
Caſe of a legal pariſhioner's apptentice, and When 


— — 


„ 


X g 


bor. 


once there is an affignment to ſuch a one, it is the 
ſame as if it had been an original binding: the true 
conſtruction of the ſtatute is, chat in _re/pec? 70 the cer- 
tificated-pariſh, ſuch binding and inhabitatioa ſhall 
give no ſettlement. Vide Stra. val. 2, p. 1147. | 


Hilary, "ts Ge. 2. The Pariſh of $1. Nicholas in Har-. 


uch v. The Pariſh of Woolverflont in Suffolk. 


The pauptr came into Harwich with a certificate 
from Neon, addreſſed to the pariſh of Harwich 
near Dover-Court,” and delivered it to a pariſhioner 
who did not appear to be an officer of the pariſh. The 


ſeffions were of opinion, he had not taken 10, 1 
Jed 


annum in Harwich, and was therefore not. ſet 
there; but as there was a miſtake of the name of the 
pariſh in the addreſs of the certificate, they held Mool- 
ene could nat be obliged to receive the pauper. 
ut upon debate it was ruled they were; for it is not 
to be conſidered as a certificate to any particular pa- 


riſh, but as a general acknowledgment of his being a 


pariſhioner of #0 | 


| | er/ione, and is concluſive again 
them to all the world; and the delivery of it © aun 


Eaſler, 15 Geo, 2. The King v. The Inhabitants x 


A certificate-man has a ſon born in the pariſh to 
which the was certified, who, when fixteen years old, 
hires himſelf as a ſeryant to a bugon-maker in the 
ſame pariſh, and ſerves a year. And upon conſider- 
ing the words of flat. 9 & 10 M. 3. c. 11. which 
declares, ** That no perſon or perſons, who come in 
** by certificate, ſhall be adjudged to gain a ſettlement 
* by any act whatſoever, except be takes 10%. per 
annum, or executes an annual office.“ 5 
The court held, that the ſon of the certificate - man 
was equally within it, and that therefore the hiring 
and ſervice in this caſe gave him no ſettlement. Vide 
Stra. vol. 2. p. 1165. 4 A 6 one 


See this caſe fully ſtated in page 224 of this york, 
under the head Baſtards. I OS | 
Trinity, 16 Geo. 2. The Parihh 0  Diddingert v. The: 

2 2 4 Pariſh of Dunfrew. i of 

A certificate-man- purchaſed a houſe for 421, lived | 


= 


F 
> 


in it many years, then ſold it, and becoming charge- 


able, was ſent back. It was inſiſted, that Hat. 9 


10 3. . 11. ſaying, A certificate-man ſhall gain 


* a ſettlement by no act whatſoever, unleſs the tak- 
ing 10 l. per ann. or ſerving an annual office:“ this 
man, notwitnſtanding the purchaſe, might be ſent 
back; and it was ſaid to differ from the caſe of Bur: 
clear v. Eaſtiuoodbay, Raſler, 5 Ges. 1. where the ſur- 
rendet of a;copybold to the certificate · man's wife was 
Held to gain him a ſettlement; becauſe there it was not 
his on act, (as this purchaſe is) but it came to him 
by operation of law. The court did not think this a 
ſufficient diſtindtion, and ſaid, A purchaſe was in its 
nature an excepted caſe; and his ſelling it afterwards 
made no alteration, as was held, Trinity, 12 Geo. 2. 
between Saint Neots and Saint Clear. EH 
This alſo, as to a purchaſe by a certificate-man, 
was cheld the laſt term, in the caſe of the pariſh of 
Stansfield. Vid Stra. ugh 2. p 1 9. 


— Ges. 26 The Pariſh, of 2 
n ale, is Glughrhie ih 


A man and his wife were removed from Nympfield 


to Woodchefter, and there was no appeal. They after- 


dren, who were now 'ſent from Araki to Mood 
: chefler, to 
to the ohi 


wards returned to N eld, and there had three chil- 


ther with the father. n on appeal, 46 
was offered to be given in evidence 


2 


ren, N 


that the man had a former wife, and conſequently the 
children born at Nympifield were to * 
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the wonian, and the children of the ſecond marriage; 


oy * 
« 


mat che falt determigatiog. was not final between, the 


— 


692 DODzders, on Remes, se 
there. The ſeſiops reſuſed to let Nod.  pariſhes,..and therefore confirmed the fecond erd ot 


baſtards ſettled o 
„go into this evidence, being of opidiom that | removals. LET! 
J was concluded by the firſt order unappealed Andi it was moved to quaſh theſe two laſt orders, on ” 
from, and that it made no difference thatthe children | the authority of Halt. 493 524; which ſays, A reverſal 
afterwards: W 2WLA © OUTLET, 8 IEC OILY "ROY * e nenne 
ee S debate, confirmed bath orders; for . Pericuriam.. 80 it would be, if the ſpecial ma r 
the marriages being eſtabliſhed by the firſt order, the did not appear; a cer tificated perſon cannot be ſent 
ſettlement of the children, which is derivative, fol- back, until he is actually a charge; a removal before 
lows of courſe, and can no way be impeached, but by | us premature. Ibe conſequence of which: only is, 
entering into the, merits of the fir order, which has | that he muſt be ſuffered to remain till he does become 
been acquieſced in; and no doctrine is more eſtabliſhed chargeable,. but not to make a premature removal 
than that an order. unappealed from, is concluſie.] final for ever. The lat orders. . muſt be confirmed. 
Vide Stra. vol. 2. 5. nnn 2/5 61-3636 I 300 Þ 1 3 Vids Stra. vol. 2. Þ- 1259. h94 901121 8 oof a en 
3 5 e ; „ N os W has” * 


Michaelmas, 17 Geo. 2. De King v. The Inhabitants of | Hilary, 30 Geo. 2, Te 
e e eee enn d EE Ol i i OE: 
r 77 3 eT9FBA SF2 Go | * See this caſe full \ ſtated in page 605 of this work, 
gee this cafe fully ſtated in page 260 of this work, [under the head Fuſtices of Peaces . 
under the head Certiorari. e #0 07 54 een TOO) ve. F ieee e OO 3. 8 N 


1 vl Ns $a 1 : 8 £4 P 1 Hary, 30 Cee. 2. 7 Ain „ Te | 
Michielmds, 1g Geo: 2. "TM Pavifh of Wingham . The | l ee A 
, e e Regen” ee eee leg pe. 
ee e br ee SO oe fs a motion to quaſh an original order of two juſtices 

It was Rated in a ſpecial-orvery that a eertiſſcate- man W 5 9 581 of 8 88 . „ his e th 
having notice that he was appointed borſholder, never | children, from V, in Hants to E. in Surry, and alfs 
rok the oath, of office, but once executed a warrantof the order of ſeſfions confirming ſuch rr, 
a juſtice directed to the borſholder : and this the feſions The council. for qualbing theſe orders only ſtated 
determined to be gaining a ſettlement within Aat. 9 oo” | the queſtion,” viz © Whether the en paying the 
10 % . . 11. „ „ 1 „ e en 4. | © land-tax (which, was allowed bim again by his | 
Per curiam. The order muſt be quafhed, for the « landlord) amounts to ſuch a notice as thal gain the 
words ofthe act are, being legally placed in ſuch | © tenant a fercjement ff OE ons 
office ;” that is, being the officer both of the fa | On coming to ſhew cauſe, the council who was ts - 
and of the right, which this man was not, the order ta- ſhew cauſe Wan quaſhing the 7h orders, acknow- 
ting negatively that he was not legally places therein, | Jowledged that he could not ſupport them, as the 
which ean'only be dy an appointment, and ſwearing | point had been already fully ſettled. —- | 
5 . On which the court made the rule abſolute for 
2 vio CL oo... | quaſhing the e orders. Vide Bun &. C. vol. 2. 5. 
Trinity, 18 Gee. 2. The Pariſh of Maidflone ve The Pa- 13 ↄ ee | 

| 0 | 44 30 Geo. 2. The King v. The Inhabitants a 
Maidſtone certificated Richard Burden and Mary his | - fer, on Et 9 3 rer We. 
wife, who came therewith into Fedcome, and had four | 1 nee 
children. And on his becoming actually chargeable, | » 18. motion made to quaſh: 760 on 3 
they were all ſent back to Maigſlone by an order of two made by two, juſlices to remove A. C, the wiſe of R. G. 
juſtices of the peace. V jur. and her four children, from: Elueibam to Alton, 
On appeal to the ſeffions it was ſtated, that the man | 4n Hants; the other made at ſeſſions confirming the 
in 1715 lawfully intermarried with Mary Lie, who | order of the juſtices. | PE 5 


is final between the parties. 


1 
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in. Vide Stra. val. 2. p. 1199. 


then appeared in court, and by whom he had ſeve- | Cuaſe R. Cs. Father and mother came by certifi- 


ral children, who were al. maintained. at'{aid/fons | cate from A. to E. where, R. C. jun»; was born ſub- 
as his wife and children. That in 1730 he (in fat) | ſequent to the certificate. R. C. jun. became & hired 
married Mary Broomball, who was the woman that re- ſervant to one Sir H. C. at E. (where Sit H. & re- 
moved with him to Hedcome, and is the fame that is | fided): and ſerved in the whole ten ar The laſt 
now ſent back to Maidſtone; but the ſeſſions confider- | forty days of the ſecond year's ſervice was at Scarborough. 
ing they were both called Mary, and that Maid/tone | Without ever quitting: his n applied to his 
actually maintains May the real wife, and all her chil= || maſter at the end of the ſecond. year to continue for an- 
dren ; were of opinion the others were not to be ſent other year, which was agreed to; by his maſter, after 
back to Maidſlone; and therefore confirmed the order they returned to E. — 2 he ſerved him the third year 
of the t ju/tices as to the man, and quaſhed it as to 3 wages in Tan ee with him ſe- 
| ven years after in E. after Which he maried:and had 
And now on debate in this court it was held, that e "ny > ORF * Au ee 
the #v6-ju/tices ot the peace had done right in ſending ee That the wife and chilqren were properly 
by | 


— _ 


them all back to Maidſtone, for the certificatè is coh- | remove by the juſtices to the ſettlement of the father, 


cluſive to MabAſtone : and on the fact ſtated it does ſuffi- | and that if the father ſhould hereafter come to E. he 
ciently appear what Mary it was that was meant by may be removed, by another order to A. which pave 
the (certificate 2 and that this caſe did not differ from | the certificate; as his proper. ſettlement. . LE g 
that of New Il indſon v. White Waltham; nor did it | that a ſervant may gain a ſettlement in a place where 
'alter-the- caſe, that Maidſtone had the real wife and | his maſter has none, or. where he never reſides. himſelf. 


A 5 
= 


children to maintain alto: they therefore confirmed | In this cafe the ſefvant'gained no ſertlement at F. his 


the oraler of ſeſſions as to the man, quaſhed it as to the | maſter being there only à ſojourner, and no inhabitant. 


reſt, and conhrmed the order of the 7200 juſtices of the What. paſſed between him and his maſter at &. was 
Peace in the whole. % Vide Stra. vol, 2. P. 1 eur E not 2" completion bf, the original coatia@ between 
F : \, | | them, it was only an adjournment of the contract, an 
Baſter, 19 Geo, 2. The Pariſh-'of Oſgatherpe v. The | the re-hiring Was at E. ſo that the Whole Was but a 
Pari .of Diſetvortbßz. | | Sontinuance of the oneinal ſervice get un under the 
3 | 2 N I eertiſicate from 4 The court therefore atfiroed the 
A perſon was 'remoyed by an erder of tig ju/tices of | | tio orders... Vile Bur. S. &, Dat 's, pe 418. > 
the P VE ETON earth: 3o Gade Pe, Which ar der * ary 8.4 Ain bt 2 A "ati with ro eee 5 
on appeal, Was diſcharged. He was by a econd order |... ee, 30 Ge. . 7% L, „ „ e 
ſent from Diſeuarth to ¶Matborpe, as a certificate - u amy $46 = pe Þ | King Vs Thi Inhabitants'of 
mag, and upon an appeal, it, was tated, that the firſt ff fame, munen 
8 3 8 5 5 N * n 9 SL3 9 0 i S FINE bor: Tris 0 441; 61157 887 
removal Was before Hen became Cc argeable, and he Jecond | kan On a motion made for a rule to ew cauſe Why the 
after he became ſo; and the ſeſſions were of opinion,. Anke ons ſhould not | *CUUIC WHY; 20 
[PE atirmeds qos roo gg «$91 & 1 2159 
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Diers, on Memobals, % 6598s 
Orc, n f. S peshee was boand agpbrenttes by en, 4,perſon's.geining.4 Jourlement,. by. making a f 
Peri dee dhe wing: ot Hat 1 wvcct paſs 's.guining.s /aclarenty by makings. fall 


| purchaſe, with a fraudulent intention to gain a 
time, her maſter having no work for her, permitted 5 Hh g Jab 


he ment: thereby, in the pariſh where ſuch purchaſe is 
her to get another place, 'where-ſhe ſerved upwards of | made; and that it does not % any other method of | 
Forty days, and then returned to her maſter, where ſhe | 1 en | e ee 


ſerbed eight days before: her indenture expired; It is at akonable that perſons who have been ta- 


and the queſtion was, whether ſhe had not loſt her ted, and have paid towards the public taxes and levies 
original ſettlement by ſuch new ſervice ? of a pariſh, ſhould receive aſſiſtance from that pariſh, 


 Agjudged, That ſhe was not ſettled in the laſt maſter's 
parith where ſhe had ſerved farty days, for ſuch ſervice 
was under the indenture of apprenticeſhip, which was 
never diſcharged. _ V 
Per curiam. Let the order of ſeſſions be quaſhed, 
and the order of the two juſtices be affirmed. Vid Bur. 
8. C. vol. 2. p. 416, 5 N 


when they became neceffitous themſel ges. 
Her cur iam. Let the order of ſeſßons be . an 
the order of the ta juſtices be affirmed. Yide Bur. FP 
A 0% oli dof gs," Ls IT 


Trinity, 30 & 31 Geo. 2. The King v. The Inha- © 
ON , an of Great Torringtons | 

The Ning v. The Inhabitants of : On a motion to quaſh 270 orders, viz. one of two 
Beatles: . f Juſittes,, for removing M. B. a fingle woman, from 

| 5 III Sigagerd to Great Torrington ; the other, an order of 
On a motion to quaſh two orders, viz. one an order ſeſſions confirming ſuch order. —_— 

of two juſtices for removing J. P. his wife and ſon, Caſe. ' H. B. his-wite and two daughters, viz A 
from Baxterley to Bentley in com. Warwick ; the other | and E. came into Biddeford by certificate from Lancraſs, 
an order of ſeſſions confirming ſuch order. | | directed to Biddeford, and inhabited there ſome years; 
Caſe. J. P. was hired, and ſerved for a year in and that M. the pauper was then bound apprentice by 
Bentley, and before the (then) laſt general quarter ſeſ- | the officers of the pariſh of Lancraſt, by the .allow- 

| fions, ne was removed by proper order from Baxterley , , 


| | ance of tis 2 ices of the peace, to Thomas May, for 
to Stourbridge, as the place of his laſt legal ſettlement: 
which"order of removal was quaſhed on an appeal by 


an eſtate in Lancraſs ; and lived in Great Torrington an 
»prentice for ;/even. years, under the ſaid indentur 

the ſaid (then) general quarter ſeſſions. Since the faid 

laſt ſeſſions, the pauper being removed from Baxterley 


hat after the apprenticeſhip. expired, the ſaid M. 
hired berſelf a ſervant for a year, with Salomon Lyon in 

aforeſaid to Bentley; Bentley appęaled, and offered to 

prove a ſettlement in Stourbridge, by a hiring and ſer- 


Biddeford, and lived with him there for ſuch year, and 
vice for a year in Stourbridge, before the ſaid laſt ſeſ- 


for 2 ee months after. 1 LOT , erer 41. 
Ihe ſeſlions were of opinion, That the ſaid V. 
ſions, but ſubſequent to the ſaid hiring and ſervice in 
Bentley, hut the ſeſſions refuſed to go into it, being of 


coming at firſt into the ſaid pariſh, of Biddeford, un- 
der the ſaid. certificate as aforeſaid, did not gain a 
opinion that the determination was final and concluſiuvse. ſettlement there, by the ſubſequent ſervice. 
After hearing the arguments of the council on both ** aforeſaid in that pariſh, and confirmed the ſaid 
2 That an order of confirmation (on an ap- 
peal to the ſeſſions) is concluſive, and binds all the warld: 
ut that an order of diſcharge or reverſal is only final 


* 


Eafter 4 30 Geo, 2, 


The council, who was to have ſhewn cauſe, can» 


didly pus ping vr pers e had looked into oe 
caſes, and was ed that A orders could not be 


* 


- between the contending 1 and no third perſon | ſupported. M d ˙• bc et ann 6 


Per curiam. Let both orders be quaſhed, Vide Bur. | made abſolute. Jide Bur. S. C. vol. 2. p. 428% 


8. C. vol. 2. p. 435 
Trinity, 30 & 31 Geo. 2. The King v. The Inhabitants 
e BE 
gg an order of ſeſſions made for 


1 . On a. motion to quaſh rue ordert, viz. one of two 
On a motion to juſtices, for removing T. T. and 45 his wife, and . 
quaſhing an order of tio juſlices for the removing F: H. J. W. H. and MM. their children, from the Vill 
and 7. His wife, and 7. and J. their children, from | of Creyton in the county of Stafford to Mihvich in the 
the pariſh of Uſ/culme to that of St. Sidtvell in Exeter. | ſame county. The other, an ofdem of ſeſſions confirm - 
Caſe. J. H. the pauper, purchaſed a tenement in St, ing the order of the zuſtic s. 
Sidibell's: for which he gave 8 J. in money, and a notre C. 7. was hired by M. B. of Milwich far eleven - 


Trinity, 30 & 31 Gen. 2: The King v. The Inhabitants 


for 4/. more; amounting in all to 2 1. H. lived in 
the ſaid tenement with his family; and was in the 
year 1746 rated to the land. lax in manner following; 
to wit, e occupier „late widow Hooper 8, now Tf . 

lowing manner: “ occupier, late Widow Hooper's te+ 
nement, now J. H.'s tenement. 121. The ſaid J. 
H. was in 1746 rated to the poor's rate as follows: 
oecupier of the late James H. ou tenement, three- 

A 


”»_ 
e tenement, 124,” and for the year 1747, in the fol | 


22 


months, for 4. 106. It was agreed between them, 
„That . ſhould give Mr. B. a:month's ſervice in, 

© beyond the eleuen months. FT. ſerved. Mr. B. the 
eleven months; in Miliuich; and alſo all the given- in 
month, except the laſt ther days? and as to thoſe three © 


days, 7. could: not ſay where he ſerved them, or went 


away without ſerving them; but he received the whole 
er 34; 97010 19104 0. 6.16 {Wo 
The ſeſſions confirmed the order; being of opinion; 


* 


„ 
"RS 3% + r 


„ fourth per week: and the ſame for 17% The that this was a hiring for a year, and a ſervice for 
ſaid J. H. did after ſuch rating live in the ſaid pariſh | a year. e en WO RD 04614 Wu 


of St. Sidwwelt for about one year ; and did, during bis 
reſidence there, pay the ſaid rates, both to the land tax 
and the por, according to the rates aforeſaid ; and 
then ſold the ſaid tenement, and went with bis family 
into the ſaid pariſh of -Ufeulme ; from whence he was 
removed into the pariſh of St. Sine me 
Theiſeſſtons being of opinion that the ſaid J. H. did 
not gain a ſetttlement in St. Sigwell's' by being rated 
as aforeſaid, the eonſideration of the ſaid purchaſe be- 
ing under: 30 J, did therefore vacate the ſaid or of the 
ras e wil een ne 


ö 


4% 


o * K ie 644 LS, Td 3 EF 4 EM 29 5 6 F 
7 c : * 
” » . . PISS | 18 - : N. 2 1 
On motion council took two exceptions, 
9 a 25 4 7 9 : : p 4 * 2 3 
oy 1 13 } 8 I N y L 4 , A) 1 oF 4 % 1 7 > 
: * oy 4 * F * 1 ? # : ; 0 4 {3.5 


VIZ. 5 ; x LY | n „ 4. 4 e 

iſt, That this is not a good hiring for a year, with- 

in flat. 38 4 . MH. cap. 11. being only for'eleven 

M „ 

; 2d y. That this is not a good ſervice for a year; 

becauſe three days are wanting at the end of it. 
The court were extremely clear, 1ſt, That this 


7 


* 


agtemeent taking all together) is an evident con- 


tract to ſerve for a year; notwithſtanding the ex- 


juſtioes. n [* I | prefion, they aid, the real queſtion was no more 
- After hearing the arguments of the council on both ' than, whether geven months and one month made 
ſides, on ſhewing cauſe on this rule, the court gave their ttbrelbe mmh: T here are no particular technical 


opinion. | A 5 
Lord ' Mansfield, We are all clearly of opinion that 
Aut. 9 Ges. 1. againſt fraudulent purchaſers of leſs value 


— ————_ 


words neceſſary: to make a ſerving for'a year. The 
ſubſtance of this agreement is to ſerve twelve months 
or 47; 135.” © Every contract to ſerve, is a con- 


than 30 l. bana fide paid, only means to puta negative tract to ſerve for 8 unleſs there be ſomething to 
TY 1 ͥͤ ã ĩ ĩòͤͥ 8 Enbrbea hi nk. N explain 
: | R 5 
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explain it otherwise; here there ie nothing of that | 


fort. 


Adly, That as to the ſervant's going away three days 
before the end of the year, the fact does not ſupport the 


objection; for it does not appear that he did go away 
before the end of the year, It is only ſtated, ** that be 


© could not ſay whether he ſerved thoſe three days, or as 1 Ng 
| Hilary, 31 Geo. 2. The King v. The Inhabitants of 


* ent away without ſerving them.“ It is poſitive ; 
Rated, ** that he received the whole 44, 10 5. wages; 
which at leaft ſeems to imply the maſter's conſent or 


— >: $93 | 
POE Let both orders be affirmed. Vide Bur. 


Per curiam. 
S. C. vol. 2. p. 433. 58 5 
Michaelmas, 30 Geo. 2. The King v. The Inhabitants of 
| 5 x Azthrop Roodinge 5 | 


Two juſtices removed S. G. and four children, (one 


of them nine years of ape, and the other three under 
ſeven) from 4. R. to White Rooding; which order of 
the juſtices was quaſhed by the ſeſſions on an appeal. 
he caſe was, W. G. the huſband, being legally 
ſettled at V. R. went from thence and left his wife 
and children. On which the wife and children went 
and lived for forty days, without her huſband, in à copy- 


hold tenement of her huſband's own at A. R. ut 


legal notice © to depart” was given her, within the 
forty days by A. R. which ſhe not complying with, 
two juſtices made this order for removing her, as being 
liteh to become chargeable, from A R. to W. R. 
which they adjudged to be the laſt legal ſettlement of 
her huſband. The ſeſſions, conceiving that the wife, 
though without her huſband, could not be removed from 
her huſband's own eſtate, quaſhed the order. | 
And now this court was moved to quaſh the order of 
ſeſſions, and to affirm the original order; on which a 
rule to ſhew cauſe was obtained... 
After hearing the arguments of the council on both 
ſides on this rule, the court affirmed the order of ſeſſions, 
and quaſhed the order of the two juſtice. 
The court were unanimous and clear, that the two 
juſtices had no power to remove her from her huſband's 
own property, on her being only likely to become charge- 
able to the pariſh where it lay. | LF "a 
Per curiam. Let the order of ſeflions be affirmed, 
and the order of the tiuo juſtices be quaſhed. Vide Bur. 


S. C. vol. 2. p. 414. | 


-» F 


Hilary, 31 Gro. 2. The King v The Inhabitants of 


Biſhop's» Hatfield. 


On a motion to quaſh an order of two juſtices made 
for the removal of J. A. Ann his wife, and E. H. and 
A. their children, from Saundridge to Biſhop's Hatfield 
in com. 58 08 - and alſo an order of ſeſſious confirm- 
ing ſuch order, being founded on a miſtaken judgment. 
Caſe. J. A. was hired to one P. a pariſhioner of 
Saundridge, at 5 1. for one year, to wit, from Hicbael- 
mas 1752 to Michaelmas 1753, with liberty to let him- 


— 


ſelf for the har ugſt month to oy other perſon. © That 
the faid J. A. (ſerved the ſaid P. 


till the ſaid barve/? 
month; and a little before the harve/t month, without 
the knowledge of the ſaid P. hired himſelf for the har- 
vet month to one T. of the ſame pariſh: but went, 
with the knowledge of the ſaid P. and worked with 
he ſaid 7. for the harve/# month, and received wages 
or the ſame, In the harve/t month the ſaid 4. brewed 
for the ſaid P. and afterwards ſerved the ſaid P. for the 


remainder of the year. And the ſaid A. lodged in the 


ſaid P.'s houſe in the ſaid pariſh of Saundridge during 


the whole year; and at the end thereof the ſaid A. re- 


ceived the ſaid 5 J. for his year's wages. Whereon the 
ſeſſions adjudged the ſaid. F. A. under the ſaid hiring 
and ſervice with the ſaid F. in the ſaid: pariſh of Saun- 
dridge, did not gain any. ſettlement in the ſaid pariſh; 
and therefore they confirmed the order of the tt .- 
tices, and diſallowed the appeal. i lane BE» Le toke 
After hearing the arguments of the council on both 


ſides, on ſhewing cauſe on this rule, the court gave 
their opinion. : 


Lord Mansfield. It is in effect only a biring for olwen _ 
manths 3 and tC barveft month is the principal month of 


932 


2 
LY 
, 
* 


* 


| der the head Apprentice, . 


the year. It is ſaſeſt to keep to the ſtatute. If we al- 


low this, we ſhall not know where to ſto. 
Deniſon, Faſler, and Milmot, Juſtices, gave their 
opinion at large, and concurred wich the Chief Juſtice. 
Per curiam. Let the rule to ſhew cauſe be diſcharged, 
and let the wo orders be affitmed. Vid: Bur. S. C. val, 
A 1 be RN ·ͤ K 5 


2 P. 439. ES | 471 


d,, 


* 


Bee this caſe fully ſtated in page 95 of this work, * 


Hilary, 31 Geo. a. The King v. The Inbabitants of 
V A MF end. NE ay 


On ſhewing cauſe againſt quaſhing an order of ſeſ. 


ſions, made for, diſcharging an order of two Juſtices, 


made for the removal of R. F. and MA. his wife from 
Mayfield to Horſted-caines, both in the county of Suſſex. 
adjudged, I bat an order of ſeſſions made on an ap- 
peal is not obliged. to ſtate the caſe ſpecially; and 
where their expreſſion in ſuch order is not abſolutely 
clear and explicit, they ſhall be intended to have done 
right; and that being the caſe here, ihe rule was Gif. - 


S. C. vol. 2. p. 453. 


charged, and the order of ſeſſions a ffirmed. Vid: Bur. 


Hilary, 31 Geo. 2. The King v. The Inhabitants of Cold © 
On a motion to quaſh an order of ſeflions made for 
the reverſal of an order of two juſiices made to remove 
#4. H. widow, and her four children, from Cold Afton 

to Woodchęſter in the county of Gloucefters ' 1 + / 
Cafe. In July 1725, D. H. and M. his wife, and - 
H. their ſon, went from Woodche/ter to Cold Aſtron, 
with a certificate from Moodehęſler, directed to Cold 
Aton, acknowledging “ that they the ſaid D. H. and 
M. his wife, and V. H. the ſon, and ſuch other 
„children as they the ſaid D. H. and M. his wife © 
* ſhould have afterwards born in Old Afton, were in- 
(„ habitants legally ſettled in Ap eo, e 
That D. H. and A. his wife, and W. H. their ſon, 


lived in the pariſh of Col A/bton under the ſaid certifi- 


cate, from July 1725 to about Chriſimas 1728, at which 
time V. F, the father of M. wife of V. H. died inteſ- 
tate, leaving M. his daughter, and five other children; 


he was at the time of his death poſſeſſed or intitled to 


a tenement, and two acres and a half of land, of the 
yearly value of 6 J. 17 5. in Cold Afton, for the remain- 
der of a term of ninety nine years, determinable on the 


death of himſelf and of the ſaid MH. his daughter, the 


wife of the ſaid D. H. e 
That on the death of the ſaid V. F. the ſaid D. H. 
and M. his wife, and the ſaid . H. their ſon, (he 
being then five years old] entered on the ſaid premiſes ; 
and the ſaid D. H. and his wife have lived in and occu+ 
pied the ſame ever ſince. FFVVFVG ed ant. 
There being a cuſtom in the hundred of Pucklechurch, _ 
in which the ſaid pariſh of Old Aſtron: lies, for the 
«« occupiers of ſmall tenements within the ſaid hun- 
* dted, to ſetve the office of tythingman for half of a 
“year only at a time. The ſaid D. H. about twenty- 
© five years ago ſerved the office of tzthingman for the 
ſaid pariſh of Cold Aſhton for half a year only; and 
about five years ago ſerved the ſame office for the ſame 
pariſh for another half year only. e 
That no adminiſtration of the ſaid goods or perſonal 
effects of the ſaid V. F. was ever granted to, or taken 
out by the ſaid D. H. and MA. his wife, or either of 
them, or any other perſon . 
That the ſaid V. H. lived with the ſaid D, H. and 


MA. his wife in the ſaid tenement till about eight or nine 


years ago; when he married the above named 4. (his 

now: wife) by whom he had iſſue C. G. V. and T. H. 

ollen... onrgactt i; ooh ke 
That after the marriage of the ſaid V. H. the father 


of the pauper children, with the ſaid M. his wife, they 
lived in the ſaid pariſh of Cold Aſhton ſeparate and apart 


from the ſaid D. H. and M. his wife, his parents, wn | 


N Oꝛders, on Removals, &c. 


the death of the faid V. which happened about a year. | 


and an half ago. | | | 

The faid 2 the widow of the ſaid V. H. and 
her four children, after his death, become afually 
chargeable to the ſaid pariſh of Cold Aſbton. They 


were, by the order of t1wo juſtices, removed from Cold 


Aſhton to Moodcbęſter; they the ſaid . H. ot his 


father, or children, not having gained a ſettlement, 
after the giving of the ſaid certificate, except as afore- 
After hearing the arguments of the council on both 
fides on ſhewing cauſe to this rule, the court gave 
their opinion. VVV 
Lord Mansfield. This cauſe ſeems to turn on #tvo 
ueſtions -.; 3 ; \ , 
? 1ſt. Whether D. H. the father of V. gained a ſettle- 
ment himſelf in Cold Aſhton, to which place he is agreed 
to have come originally as a certificate: man. 
2dly. Whether . the ſon of the ſaid D. H gained 
a derivative ſettlement there from his father. , 
As to the fir? queſtion, D. H. had been twenty nine 
years and a half in poſſeſſion of the premiſes, at the date 
of the order; the queſtion is, whether he is within ſtat, 
9 10%. 3. cap. 11. which mentions only to me- 
thods, whereby certificate perſons can gain ſettlements 
in pariſhes, to which they come with certificates, v1z, 
taking a leaſe of a tenement of 10 J. per annum, or ex- 
ecuting an annual office. : x 
An eſtate of a man's own, from which he cannot be 
removed, has been, by conſtrution, (and a very rea- 
ſowable one too) holden to be within the ſtatute : for 
it would be a very hard thing to remove a man from 
his own eſtate, and the rule holds as well in the caſe 
of a certificate perſon as in any other caſe, that no 
e man ought to be removed from his own property 
« and eſtate.” The principle of this determination is, 
becauſe a property of a man's own is a ſtronger caſe 
than hiring another perſon's of 10 l. per annum value. 
The true queſtion is, whether D. H. acquired 
& ſuch a right, that he became irremoveable, or not?“ 
He had acquired a poſitive right by twenty years poſ- 
ſeſion 3; which is much more than a mere negative 
right or a bar, This was ſuch a poſitive right as would 
have ſufficed to ſupport an action. He might have 
brought an ejedment on a twenty years poſſeſſion. 
Therefore it is diſtinguiſhable from the caſe of a bar, 
(a mere negative right) or a limitation: for it does not 


merely bar the remedy.; but it gives a right on which 


he may recover in gjefment. As to the ſecond queſtion, 
The children of all parents muſt have the ſettlement 
of the father till they acquire another for themſelves. 
Here the ſon is not ſtated to have acquired ont of his 
own». Therefore he had ſuch as he derived from his fa- 


iber. And bis father had gained one in Cold Aßton. 


And there is no ground here to ſay that the ſon muſt 
neceſſarily. be taken to have left his family before the 
time that the father acquired a full and comple ſettle- 
ment in Cold Aſbton for bimſalf Therefore I think the 


leffion's order, which fixes the paupers on Cold Aſhton, 


ought to be affirmed, + | 
eniſon and Wilmot, Juſtices, gave their opinions at 
large, and concurred: with the Chief Juſtice. '' 
er curiam. Let the order of the ſeffions be affitmed, 
and let the order of the tius Juſtices be quaſheds Vide 


* 


Bur. vol. 2. p. 444 wy 


Eaſler, 31 Geo. 2. The King. v. The Inhabitants of 
uin, 38 due The King. The Lili of 
On a motion to quaſh wo orders, vize one made by 
two juſtices for removing S. B. M. his wife, and five 
children from Trentham to Caverſwall, in the county of 
Stafford. The other, an order of ſeſſions confirming 
ther der .. v hen abt ns oak 

 _ Caſe. S. B. the pauper was hired for a. year, and 
| ſerved a year in Caverſwall, He was afterwards hired 


for a year to B. B. of Trentham, at 51. wages, and 


ſerved him till within three weeks of the end of the 
year: on ſome diſpute ariſing between him and his 
maſter, be was, with his own conſent, diſcharged 


from his ſervice, and received all his wages, except 


what was deducted for the three weeks. On his leav- 
ing his ſervice he went to London, and was abſent 


8 


— 


— 


hired him again for another year; and he ſerved him, 
in Trentham, for about i months of the ſecond year, 
and then left him. RE BIR n 


The ſeſſions being of opinion, That as the pauper 
had abſolutely quitted his ſervice before the firt year 
vas expired, the ſubſequent ſervice, under the -- 
„ cond hiring, though with the ſame maſter, could not 
Ide taken in aid ſo as to make up a year's ſervice, 
% and. give. a ſettlement within the meaning of fat. 


889 . 3.” confirmed the order of removal from 
Trentham to Caverſiuall. Door 14 d ne 

After hearing the arguments of the council on both 
ſides, on ſhewing cauſe on this rule, the court gave 
their opinion: | TH L (77; Wong 

Lord Mansfield ſaid, the determinations on. theſe 
poor laws ought to be according to plain common 


* 


-ſenſe, and with the leaſt ſubtlety poſſible; © ;4 


A hiring for a year was neceſſary, under fat. 3 U 4 
V. & Me g. 11. ſet?. 7. a ſervice for a year was added 
by at. 8& 91, 3. C. e l ian: 1 8 

here the maſter gives leave, it is a continuance in 


the ſame ſervice: it has not been required that the 


hiring for the whole year ſhould be ſtrictly reckoned 


from the firſt moment of the ſervice; but it ſhall be 


for a year, and a ſervice for a year. 


confidered as ſufficient, that there were both a hiring 
Here was a chæſm of a, fortmght-or three weeks And 


5 


the firſt contract was abſolutely diſſolved, and ſo con- 


tinued for a fortnight or three weeks z therefore this 
laſt. ſervice cannot be connected with the former part 


of the year. For if a chaſm of à fortnight or three 
| weeks be not a diſcontinuance of the ſervice, it will be 
hard to ſay what is. Therefore I hold, in this caſe, 


there was no ſettlement gained in Trenibam. 


Deniſon, Foſter, and Wilmot, Juſtices, gave their 
opinions at large, and. concurred with the Chief 


Per curiam. Let both orders be affirmed. Vide Zur. 
% ES Fr wt at and, to 


Painſiuidl. 


On a motion to quaſh two: orders, viz. one an order 
of 710 juſtices: for removing J. M. H. his wife, and five 


children, from Cirenceſter to Pain ſiwict, both in the 
county of Glouceſter, The other an order of ſeſſions 


| confirming the order. | Ef Ek a, 
Caſe. On the 13th day of September 1737, J. M. the 


pauper was bound apprentice. by indenture, to one H. 


P. of Painſwick, taylor, for ſeven years, and lived with 


him, as his apprentice, in the ſaid pariſh of Pain/wick, 
for three years and upwards; and then, the ſaid P. fail- 
ing, the ſaid J. H. left him, and never returned to 
him gain, That in the year 1753, the ſaid J. H. took 
a houſe lying in the ſaid pariſh of Cirenceſter, of one T. 
C. for a year, at the 1 rent of 325, and 6 f. and 
agreed to pay the land- tax and poor's taxes, and all the 
other taxes, for the ſaid houſe, for the ſaid year. 


That the poor's rate of the ſaid pariſh of Cirenceſtir | 


being produced in court at the ſaid trial of the ſaid ap- 
peal, it appeared, from them, to the court, that the 
7. A. rented the ſame, were rated or charged in the 
manner following, viz, “ T. C. or tenant,” 11 
That the faid J. 

year, for which he took the ſame, and more, and paid 
the ſaid year's rent and the land- tax, and poor's rate, 
and all other parochial taxes for the ſaid houſe, during 


the whole time that he ſo as aforeſaid occupied the 
fame houſe; and had ſeveral receipts given to him, in 
his own name, by the overſeers of the poor of the parifh 


of Cirenceſter, for the ſeveral payments by him to them 


made to the poor's rates of the ſame pariſh; one only of 
which receipts was produced. and read in court at the. 
| faid trial: but that the faid F. M. did not know whe- 


ther his name was or was not inſerted in the ſaid rates. 
The ſaid 7. C. during the whole time of the ſaid J. 


255 * Ae ien the ſaid houſe as aforeſaid, lived five. 


rom the ſaid pariſh of Cirenceſter, 
| After 


about a fortnight. On bis return to the country, at 
| Mrs, B. 's requeſt, (his maſter being then from home) 
he went again into their ſervice; and within a week 
after the expiration of the e year, his ſaid maſter 


9 taxes for the ſaid houſe, during the year the ſaid 


Moccupled the ſaid houſe the ſaid 
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Eaſter, 32 Geo. 2. Sheer v. The Tuhabitants of 


RE CN rr 
7 4 0 
- 


After hearing the arguments of the council on both 
ſides on this rule, the court gave their opinion. 


| ® Thiee. Judges (Lord Manyfeld being abſent) were 


clear about this matter, that the pauper was ſufficiently 
rated to gain him a ſettlement in Cirenceſter. 

Per curiam. Let both orders be quaſhed. Vide Bur. 
S. C. vol. 2. pP. 465. 3 . 


Michaelmas, 31 Gg. 1. The Ning v. The Inhabitants of 
OY the Tything of Milland. 


| On ſhewing cauſe againſt quaſhing two orders, viz. 


an original order of two juſtices made for taxing, rating, 
and % the inhabitants of the tything of Milland, 


in and part of the pariſh of St. Peter g Cheeſehill, in the | 
ſame county; and the order of ſeſſions confirming it. 


The queſtion before the court was, whether it was 
&« ſufficiently ſtated, that both theſe places, ( vix. 
©« Milland and St. Peter's) lie within the ſame hun- 
% gdred:” which is a circumſtance effentially neceſ- 
ſary to bt aſcertained, in order to give the two juſtices 


any juriſdict ion in the preſent caſe, 


After hearing the arguments of the council for and 
againſt the rule, the court thought it beſt to ſend it 
back to the ſeſſions, in order to have the matter better 
{tated and explained. | 

On the matter being brought before the court again, 
the council for the orders (prayed the opinion of the 
court, and the council againft them candidly owning, 
that as the facts were ow tated, he could not con- 
tend but that it does appear'( ſub/tantially) to be a 
hundred, though the diviſion was called by another 
name, r IAA. cars” | | 
The court diſcharged the rule to ſhew cauſe, and 
affirmed the two orders, Vide Bur. vol. 1. p. 577. 


Hilary, 32 Geo, 2. The King v. The Inhabitants of 
| Weſtbury. PAC | 


On a motion to quaſh #200 orders, viz. one an order 


* 


of two juſtices for removing . S. and S. his wife from 
St. Cuthbert in Wells to Weſtbury, both in the county 
of Somerſet, The other an order of the ſeſſions con- 
firming the order of the juſtices. 3 
Caſe. I.. S. the pauper, being ſettled in St. Cuth- 
bert's in Wells, was bound an apprentice on the 4th 


Dec. 1753, to J. C. who then, and for ſeveral years be- 


fore; reſided in Meſibury, but whoſe legal ſettlement was 
at Harptree, à neighbouring pariſh; and accordingly 
entered into the'fervice of the ſaid J. C. on the ſaid 
4th December. The ſaid J. C. having been before ap- 
plied to by the pariſh officers of Fy/tbury, to obtain a 
certificate from Harptree, (which he then promiſed to 
do) did afterwards,” on the zöth of the ſame month, 
obtain a certifieate from Harptree, owning him to be 


their inhabitant legally ſettled ; which certificate was, 


the ſame day, delivered to the overſeers of 7//bury. 


MN. S. the pauper, ſerved the ſaid J. C. under the | 


faid indenture, from the ſaid 4th December for three 
years, and refided all that time with the faid F. C. in 
Meſibury, and then married the ſaid s. | 
After hearing the arguments of the council on both 
ſides on this rule, the court gave their opinion: | 
Aajudged, That in this cafe an apprentice. to a certi- 
ficate-man does not gain à ſettlement, where the maſ- 


ter (being certificated at the time fuch àpptentice was 
bound) obtains and delivers 1 before the 


apprentice has ſerved him forty days; for by fat. 
12 Ann, cap. 18. this is dęeemed a. condition. prece- 
dent to the apprentice's gaining a ſettlement, * That 
he muſt have been bound to and feryed*for forty, days 
%a maſter who did not either come into Or reſide in 
<«< the patiſn by licence of a certificate.“ A ore 
the court quaſhed both the orders. Vide Bur. S. C. 
tel. ra ee ee 
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„On a motion to quaſh two, orders, vit. ans an order 
of two Juſtices for removin J. Lo and A. his) wite, 
from the pariſh of Gratwich to Shen/ton, . both in the 


a ſettlement, on the acts here ſtated, | 


opinions at large, and concurred with the 


' 6956 Oder, on Remopals, bc. 


| county of Stafford. The other an order of ſeffions, - 


confirming ſuch order of the juſtice s 
Caſe. The ſaid T. L. the pauper, having gained a 
ſettlement at Shen/lon, by a year's hearing and ſervice, 
afterwards, about . years ago, took à houſe in the 
pariſh of | Gratwich, at 305. a year, which he has eng 
joyed ever ſince, till remoyed by this order; and five 
years ago took tuo acres. of land in the pariſh of King: 
2 in the county of Stafford, for the growing of 


potatoes, from Candlemas to Michaelmas, for 91. nd 


at the-ſame time, and from the ſame perſon took, in 
the aforeſaid pariſh, Hal, an acre of land, at 408. for 


the like term; and paid his rent for all the faid pre- 


miſes, which were df the aforeſaid value. | 
The pauper entered on and enjoyed the land during 


the ſaid term; and the latter part of the time, to wit 


between Midſummer and Mithaelmas, lodged above 
ferty days in the pariſh of King's Bromley, where the 


langs lay for the convenience of digging up and dif- 


poſing of his potatoes. 4 ; K 
After hearing the arguments of the council on both 
ſides on this rule, the court gave their opinion: 
Lord Mansfield, This matter ſtands on a fingle 


_ queſtion, * Whether this man's taking above 104, a 


year in the manner ſtated, is a ſettlement ?* | 
Stat, 13 & 14 Car. 2. c. 12. and the certificate act of 


 8& 9 V. z. c. 11, ought to be confidered together, 


being in part material. There being no determina- 
tion to the contrary, I have no doubt but that this is 


i 


| Deniſon, Foſter, and Wilmot, Juſtices, gave that 


hief Juſ- 
tice, | 11 N 
Per curiam. Let the rule be made abſolute for 


quaſhing both the orders. Jide Bur. 8. C. vol. 2. p. 


474. 


| Eater, 32 Geo. 2. The Ring v. The Jnhabitants of - 


Nether- Heyford. 


On. a motion to quaſh two orders, viz. an order of 


| two juſtices for removing J. G. and his wife, from KI 
| lingbury to Nither- Heyford, both in the county of 


Northampton; the other an order of ſeſſions confirming 
the order of the ſaid juſtices, e 
Caſe. The argv laſt ſervice for a year was at 4 
farm-houſe, called Dirt-houſe, which the pauper ſome- 
times ſaid was in the parifh-of Nether- Heyford, and at 
other times that it was in another pariſh (named in 
the order of ſeſſions ;) but they ſtated that it laid in ant 
or the other of the ſaid two pariſne. 
This matter by conſent was ſent back to the ſeſ⸗ 
ſions, to ſtate to the court which pariſh the ſaid Dirt- 


houſe ſtands in, and on the return thereof it was mov- 


ed to file the new order of ſeſſions, which was granted. 
After hearing the arguments of council on both ſides 
on ſhewing cauſe, the court gave their opinion 

Lord Mansfield. This caſe turns on this ſingle 
queſtion, Whether his abſence of five weeks Was 
a diſſolution of the contract?“ If he had bis mi- 
ſtreſs's leave, it was nt. If he had it not, it was: 


And we are all of opinion, that it was only an ab- 


ſence with leave; for it appears that both parties con- 
ſidered the contract between them as ſubſiſting and 
not diſſolved. He paid her the whole that he had earn- 
ed in the five weeks that he was abſent, that is, he vo- 


luntarily deducted it from the wages The, laid down 
to him, conſidering himſelf as her ſervant during that 


time; for otherwiſe the deduction could not have been 
a deduction of the particular ſum earned by him, but 
a deduction in proportion of his whole year's wages to 
the time of his abſence. And he $a" on himſelf as 
liable to be called back within the fue weeks. - There» 
fore it was only a leave to be abſent ſor the bol: 


time, or for part of the time, as ſhe ſhould: call him 


back, ſooner or later. And as ſhe did not call him 


back ſooner, it was a leave. for the .evhole. five tocets. 


We are, upon the whole circumſtances of the caſe 
ſpecially ſtated, of opinion, that the contract was 
T e, eee e the eee wes 


Per curiuam. Let the rule be made flats and let 
p | he rule be me | „ and Jet 
bot orders be quaſhied. J, Br: f. cc ate f. 49 


Hilary, | 


- 


ſides, the court gave their opinion e 
Tybe court ſaid they were clear this was no hiring at 


— 


* * 


Hilary, 38 Gto. 2. "The King . The Tahabitants of 
Loreen 2 0 4 „ 8 13 


nen 


On a motion to quaſh two orders, vis. "One an order 
of two juſtices, for removing . P. . from 'Corfe | 


. Caſtle in the eounty of Dorſet to Weyhill in the county 


of Hants; the ' other,” an order” of ions, confirming | 


the order of the aid juſtices. 


Caſe. T. V. deceaſed, being ſettled in Corfz Calle 
about 1711, had iſſue the pawper, who continued: there 
with his father, till he was eight years of age; at which 

time, his father being under misfortunes, R. P. Eſq; | 
who then lived in the parifh of Forth Matraverſe, in 
the county of Dor/et, took the ſaid pauper into his.fa- 
mily, out of charity, and gave him. his meat, drink, 
lodging, and clothes, while with him, which was 
about two years in Worth Matraverſe aforeſaidi and | 
afterwards: four years more in the pariſh of HMeyhiil, to 


which pariſh the ſaid P. and his family removed. 


There was no contract between the parties; in re- 
lation to the pauper's ſervice, as to wages or other 


gratuity to be paid him. 


While. be continued with the ſaid P. he was: em- 


ployed in running on errands, or whatever elſe he was 
bid by the ſaid P. or his ſervants. That no wages 


were ever paid or given him. And that, in the pau- 
per's apprehenſion, he was, during all the ſaid time 


aforeſaid, at liberty to > ſuch ſervice, or to be turn- 
ed off by the ſaid P. 1 

aforeſaid, and has done no act to gain a ſettlement 
ſince, except as aforeſaid. | 5 8 
The ſeſſions were of opi 
of time, a hiring for à year, according to the ſta- 
„ tute, between the ſaid V. and the pauper's father, 
< ought to be preſumed.” So they adjudged the ſettle- 


ment of the pauper was in the pariſh of Wzyhill, and 


confirmed the order of the two juftices accordingly. 
After hearing the arguments of the council on both 


all; no contract : but that the pauper was taken out of 
charity; when he came to the age of fourteen years, and 


was capable of doing more ſervice, then he left the 


ſaid P. They ſaid, where there is a hiring ſtated, the 
court will preſume it to have been a regular one, unleſs 
the reverſe appeats. EM. You 


Per curiam. Let. the: rule: be: wade abſolute; and 
both the orders be quaſhed. Vide Bur. S. C. vol. 2. 


* 


5. 491. 


Eafter, 33 Geo. 2. The King v. The Inhabitants of 


Chrifichurc 


L 


On a motion to quaſh an order of ſeffions, made for 


diſcharging an order of two juſtices, made for removing 


of E. M. ſpinſter from Chriſtchurch to St. Matthew's 
Bethnal Green, both in the county of Middleſex. _ _ 


' Caſte E. H. on the 24th" of Auguſt, 1757, was | 


bired by one R. G. of Chri/tchurch for a year, and con- 
tinued in ſuch ſervice from the ſaid 24th of e till 
the 7th of Augu/? then next following, when ſhe was 
taken with fits, and rendered incapable of ſervice. 
Her maſter being taken ill, and diſturbed by ber fits, 
ber miſtteſs deſired the ſaid E. M. 's ſiſter to take the 

t. 


ſaid E. M. to one Mr. L. “s in the ſaid pariſh of 


Matthew's Bethnal Green, and to requeſt Mrs. L. to 


receiye her into their houſe, that ſhe might be there 


under the care of her ſiſter; but if the ſaid Mrs. L. 


refuſed to admit her, ſhe was then to bring her back 
to her maſter's houſe. Mr. L. received her, and ſhe 
reſided there about five days, and then was taken into 
the boſpizal. The day after E. H. came to Mr, L.“s, 
he went to her 'maſter's houſe to fetch away ber 


| Clothes, and her miſtreſs gave her 2 5, which, with 


what ſhe had received ' before; made up her whole 
year's wages. No words of . 7 paſſed between 
the ſaid B. M. and her miſtreſs, The ſaid E. M. 
looked on herſelf as then diſcharged from the ſaid ſer- 
vice, but beheved,” that had ſhe recovered, her maſter 


| wouldhave taken her again into his ſervice, - 


- The ſaid B. A. continued" under this jofirmity; till 
after the year from. the time of hirmg, was expired, 
OE Ons” „„ 


* 


he pauper quitted the ſaid P. 
and the ſaid pariſh of Weyh:{l, after 9 there as 
e 


nion, « that at this diſtance | 
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| and never retutned-agaſn into! her! id ſervice, On 


moved from St. 


S. C. vol. 2. p. 44%. 


an order of ſeſſions confirming ſuch order. 


7 
Ws 
697 


ſervant in her ſtead, 


Hants dig wet the ſaid E. . was les a 


gally fette in St. Matthew's, unleſs à fubſequerit ſet- 
tlement was gained by her in Chriſchurch, under the 
afore- mentioned eircumſtan ces. 
The ſeſſions, on conſideration of the matter, al- 
lowed of the appeal, and vacated the juſtices order ; 
and further ordered; that the ſaid E. M. ſhould be re- 
Matthew's Bethnal. Grgen to Cbriſi- 
church, and required the pariſh of Chri/tchurch to re- 
cerve the Taid E. ME and provide for her, till they could 


free themſelves from ſuch, burthen by due courſe of 


W x. 20 e | | 
After hearing the arguments of the council on both 
ſides on this rule, tne court gave their opinion : _ 
Lord Mansfield This muſt appear a very clear caſe 
to any perſon of common ſenſe and underftand- 
ing. It is certainly a fair bona fide ſervice for a year, 


without any fraud on either ſide, either of the maſter 


or of the ſervant. If the maſter gives his ſervant leave 
to go on any other ſervice, or to be abſent for a ſhort 
time, and pays him the whole wages, this is a fair 
bona fide ſervice. If the ſervant is taken ill, by the act 


of God, it is a condition incident to humanity, and 


is implied in all contracts. Therefore the maſter is 


| bound to provide for and take care of the ſervant fo 


taken ill in his ſervice, and cannot deduct wages in pro- 
portion to the continuance of the ſervant's ſickneſs. 


I ſee no difference between ſuch an accident of fich- 


neſs happening in the midale or the end of the year: 
it is equally the act of Providence, and not the fault of 
the lervanks ls Lf 6 ts . 

Deniſen, Faſter, and Wilmot, Juſtices, gave their 
opinions at large, and concurred with the Chief Juſ- 
dice. 8 | * | {48135 4 

Per curiam. Let the order of ſeſſions be confirmed, 
and the order of the tiuo juſtices be quaſhed. Vide' Bur. 


1 4 * : \ 


 Bafter; 33 Geo 2. The King ve The Inhabitanti of Ber- 


7 
On 2 motion to quaſh tw orders, vize one of tws 
Juſtices for the removal of B. B. M. his wife and 


two children from Hanley in the county of Dorſet to 
Berwick St. John's in the county of Witt ; the other 


Caſe. In September 175%, „B. being then an un- 
married man, and legally ſettled in Hanley, happening 
to meet Mr. S. J. then head keeper of Ruſhmore- 
2 ics of the lodges of roger irc as ) who 
reſided there, which lies within the pariſh. o Berwick 


St. Fobn's aforeſaid, and had then lately parted with 


one E. H. who had been for many years one of his 
ſervants or under-keepers, at the wages of 3/. a year, 
and a keeper's livery, beſides meat, drink, and ſodg- 


ing. The ſaid Mr. . addreſſed the ſaid B. B. in 
theſe words: Do you like the life of a keeper 2” which 


he inſwered in the affirmative. The ſaid Mr. J. 
further ſaid, '** Then go into. Ned H. s place ; you ſhall 


«want no encouragement ; and Il give you a\ſutt © 
The faid B. B. — : 


clothes immediateiy.” 
thereto; and, without further converſation, went directly 
into the ſaid ſerves and remained ther- for the ſpace of 
three years, living during that time with his maſter at 
Ruſhmore-Lodge, within the pariſh of Berwick St. John's 
aforeſaid, © | e ee eg OI | 
Soon after entering into the ſaid ſervice, he was 
furniſhed” with a eeper's livery ; was, while he lived 


| there, provided with meat, drink, and lodging, and 
at the end of the three years was paid 94. for his ſer- 
vice. When the converſation fi 
ſaid B. B. and Mr, J. B. B. did not know on what 


paſſed between the 
terms the ſaid H. had ſerved the ſaid Mr. 7. The 


ſaid B. B's ſervice being agreeable, the queſtion, 
whether or ne he was at liberty to quit it? never 
occurred to him ; but that in his apprehenſion, if it 


had been difagreeable, he ſhould have conſidered him- 


ſelf at liberty to have quitted it, as nothing to the 
he ſaid 


contrary had been agreed between them. 
B. B. thought ” A to be paid the fame wages = 
1 8 P | 727% -- belly 
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hat; In ai enger 1125 286 rel 1 
Logs 90 mention o 


ES 15 tt ge or after leaving the 


tied the 115 oh, N. e 


ald 5 ore. 1 e ſeſſ q\ wy of ** ren 


25 t n the patiſh 
122 ys 3 bl the. or N aſ themed 2 oe ph 8 
0 th Adee 0 

8 * * gave 18 — 34co b 

ole mag ſerved. three 77 7 

rec 25 ware: 2 4 hn objeted, 7 that he 


{| 


REY 


as neue ; 
© (4 is a e, 2 ö if be was hired at a, 4 


woul law, be a hiring far year. And on 
b 5 1 order, between the ſaid 
B. and Mr. . it is'a dear hiring ; ang] H. was a 


Pk "the. Judges concurred with 
ICeS, Tikes ] 
- er curiam. 
* * 0 vale 2. Wl £6 $04" i 


22 3 Geo. 2. 75, Kin . 10 ts 
, 3 "of Nin. 1 mY 


On a motion to quaſh two. 8 via. mods 3 


two: Jud ices tor removing A. B. widow of N. B. from 


St, Margoret's, Weſtminſter," to Fulham; the ather an 
order of ſeſſions confirming / the order of the ſaid huf- 


ti ces. 


tled at Fulbam fourteen years ago, afterwards took a 
meſſuage in St. Margaret's, "We/tminfter, at 6. 10s. a 
ear, which he occupied for ſeveral years; and 9 
Fuck occupation he the ſaid J. B. was poſſeſſed, a 
taxed by the aſſeſſors of the land- tax theres in propor- 
ion to bis rent; for the land - tax due in reſpect of the 
fad premiſes, and paid the ſame to ny collector of the 
land-tax in the ſaid pariſh of St. Margaret's : after - 
wards he was allowed the land - tax ſo paid as aforeſaid 


by his landlord on ſettling with him for the rent of the | 


faid houſe, The ſaid. B. never gained any ſettle- 


ment in any pariſh ſince, A. his widow, and ber eur 


28 dy him, are become poor; and neither the 
id A. or either of the ſaid children, have gained any 
fettlement in their own right. The ſeflions therefore 
2 mall confirmed the original order, and diſmiſſed 
the appeal. 
After hearing the arguments of the Graſs Og 
rule to ſhew cauſe, 

* Fhe court, on the ground of this being a ſel 
point, that the parties had ined no ettle 


fuch occupation, made the r e abſolute, an 85 


both the Malers. Vide BE 8. C. vol. 2. p. 188. 


Michoolmas, 33 Geo. 2 The} King v. The Inhabitants o 
© Preſton near Fever 


2 a Ka te,quaſh two r 5 ane, W 


8 ices for removing E. Y, the younger, R. 
his w 


UG and M. his child, from Chilbam to Pre/ton, 
near Feverſham, both in the county of K 5 
an order of ſeſſions confirming the order of: the ſaid Jus 


N. 7. E. r; the younger being legally ſ tled at Pr 
12 Nie g then a get be ing le wh wy .25th. Pro. | 
Jae de the conſent of his father, who 852 
2 living pag marries by lig 1 in the pariſh 
＋ nber (who was ſet 5 in the, ſao par 
EC aryl LE who is removes 155 Preſton. b 14 
order, as the wife of the faid' pax er) th 22 15 1 den 
then an infant 6f ue years dd; 6 t 1288 1 7 745 
2 175 R. b J roug a to bed hy the x PA, 


* vo i fs . Th, W 5 60 or 
they adj and, 0 oh that t ig lg; 
by A. ow 1 5 beß in n all [-points eqn. 2 


The counci who moved 'to 
God's; 5 8 part of them, which, relates toithe.agman. 


3 


20 0 F that the marria Was ablo y vo 
v the 1 words of Pat. 1 Geb. 2. ca. 23. of Ny 
r not being a widower, and being under age, was. 
3 1 
3 


0 


17 child Iren, ioned in the oro | 
ca f to gin a ſettlement but 23 aforer- 


ye fo f 


hetefore the juſtices have We Ger Cle 


Let ee be afficmed. Tit Bur, | 


. K B. deceaſed, late buſpand to 4; being ſet- 
4 


qua. the ors E1090k Ex-- 


* 
2 
2 — 


anner, ee conn of fe 


After hearing the arguments of the council on both 
op ſhewing: cauſe, the court gave their opinion. 
Lord Mansfield The marriage - act is made againſt 
both; and the martiage ie declared“ abſolutely null 


++ and. void te all intents apd-purpoſes wharlnever.”,. 
The other judges on the: bench \Concurted, with the 


} Chief Juſtice in opinion... 
| ed, but as to the ty 


| 
u both en amm. Let che or 2 to the man 5 confirm- 
5 426 
and T Fa ent Go 90h 3 þþ 


2285 0 _ 1 


| Michaeimar, 6 The King v. The ubabita 2 55 
f "Ste Matthew, Bethnal Tj Th Ip Y . 


5 {if On 2 motion made to quaſh an order of. ſe Mons, 
made for diſcharging an order of two juftices, made for 
removing MA. C. widow, and her three children, from 
the pariſh of Se. rer e to the precio 


—— 


| W K pL bonn in Se. "Ads 
alts t „ Was is t. Matith | 
Bethnal Green, 1 pant father ſettled-in St. Leonard's 5 


| ditch, became wite of A. C. born in St. Maitheu's 


| Bethnal Green, but ſon of a foreigner who had no ſettle. 
ment at all, and of a-mother ſtated to have been born 
in St. Katherine's ; the children are the iſſue of that 
| marriage, The queſtion was, „ Whether M. and 
4 her children are ſettled in St. Katherine g, or _ 4 
The objection taken to the order of ſeſſions, * 
council who moved ta quaſh the ſame, was, «-Þ 
the ſettlement of the ancęſlar ſhall here take place br | 
** the ſettlement by birth e and in arguing the mat- 
ter, treated the ſame as a derivative ſettlement. 
After heating the cuuncil for and againſt the rule, 
the — ae their opinion. | 
here is no difference between an 
4 — and a 3 ſettlement, Phe father's ſet- 
tiement is the ſettlement of the children. The fa- 
tber here, was the ſon of a foreigner, who 4. 
i any ſeitlement, and of Elizs Taylor, who was 
ra 8 3 Fs ; Rp | 
n this order, as ſtat Wien A tar 86 
Kader 4, where E. N. was barn, Way the place of 
| her ſettlement; conſequently,' 4 . C. her „ was le- 


* 
2 
b PF As. 


| gally ſettled there. 33 
ö Deniſon, Foſter, and Wi; Hey anger ve theit 
opinion at large, __ concurred with the gr Juſe 
tice | | 
. „ e of ſelions be quaſhed, 
and * ane 1 affirmed. 825 150 * 2 "Os * 


bx 453 SR ng a 5 
1 Hut, 2 Gu. 3 Th Kin Ve . The Inhabitants 0 . 
| \ 1/1 "Davereune v8 


0 a. motion to giaſh ders, viz. one. of tw 
tices for the. po af of 725 Thr 12 alen ; 
the ; Counry of, erefor 00 St. Devereux in the * 
{ colnty*:' the fer af order of ſeſſions confirming the 
ora of . 7 id juſt Fu 
aſe. 8. M. was, be 7 her en ee 
d Op 17575 ter named, in. St Devereux, and 
the, 87 M. was, ** W Kah ſettled. in Langaran 
in the 87 county; og 1 not in the pariſh of 
| St. Deverrux at ide tim 1 the order. One F. B. 
5 ved on ogtb, that n mon pec 
nt on the 7th, 425 322 1758, When S. and 
were. E FAS, in $239. of St. 2 | 
ra Loa Has ente ee 5 ſage in the pariſh- 
Ao. may e 2g. DOA. „J. M. 4 5 
OS ir ett ed by. bans.” But 5 entry was not 
5 miniſten, parties, or 8 and there- 
8 nk efhons were Lt: ny hat ſuch marriage 
1 7 nat, legal by proved” and eee the, order, - 
Ir Kaos, Ee argumenys of me ehrten on both 
Morn fg the. court gave thęir opinion. 
: 25 2 Webart on che per- 
989298 75 4; to. 17 Wen A g * were * 1 
1 e the val. 


the ma . 
© XK ns — 
4 9 *. 8 "5 
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| 2 | | b 3 


* 


' WV * 8 : : | . 
TY 8 5 1 = Fer * k ' #4" 4 z* : 4+ ; 1 : y f 
Friuiiy, 2 Geo: 3. The Aeg v. The Inhabitants of 
eee, © a apant 
1 3 W 4 , 4 5 ** 1 6 0 ? pa a b 


On. motion J qualh an. order. of ſelfions aade for 


quaſhing an onder of. twe j uſtices made for the removai 
CCC 
Lee in the county of Devon, to the pariſh of Chara. 


" land ky county of Somerſet, and to afſcm the origi- 


na WS 5 MO 34s 25 4 | | 
Caſe. The ſettlement of the 75 appeared to de- 
pend on the queſtion, -** whether F. and, B. the father 
d and mother of the ſaid J. M. were to be conſidered 
«* 2s huſband and wife at the time of his birth“ 
Te ſeffions were of opinion, that the ſaid F. A. 
4c and E. IA. are ſufficiently proved to have been law- 
< fully married at the time of the birth of their ſaid 
4% ſon; and that the ſettlement of the ſaid paupers is in 
<« the pariſh of Stockland.” | 
Lord Manyfiela | 
 bitation as man and wife was ſufficieht proof to the juſ- 
tices to found an order of removal on. However, a 
rule to ſhew cauſe was granted. e ge! 
On the laſt day ef term the council for the motion 
ave up his objection, and by conſent the order of ſeſ- 

| obs was affirmed, and the recognizance was diſcharg- 
ed. Vide Bur. S. C; vol. 2, p. 508. f - 5 N Y 


f 


- Afichaelmas, 4 Geo. 3. The King v. The Inhabitants of + 
"FRE NE" Tauch fad 5 * 
- On ſhewing cauſe why an order of ſeſſions, made for 
quaſhing an original order of two juſtices for remov- 
ing of 5. W. A. his wife, and two children, from 
2 to Miiford, both in the county of Hunts, 
\ ſhould not be 


* 


ſhould not be affirmed. 


| riſb'of the” Holy Trinity, where be and his ſtep-fatber 


1 rate of '5 4. a week for his meat, drink, waſhing, and 


7-ld ſeemed to think that thirty years coba- | 


quaſhed ; and why the ſaid original order 


g t 


11 
£54 9 


- foſing the fame, he lelt bim and wee to Br. . 
he xe 


tet continuing there ſome time, turned to the pa- 


1 


* 


came to an agreement, by which the ſon was to due 
Wich him in his koufe, and to work as heretofore ac 
"his trade, and de paid. at the rate of one penny * . 
_ groſs for the buttons he ſhould make, deduQing at the 
lodging. There was no other hiring of agreement be- 
tween the parties. . ö 
On this agreement the ſaid J, M. lived and worked 
with his ſtep- father in the pariſh of the Hoh Trinicy 
fur or fioe peurt, and received wages, and paid for his 
maintenance at the rate aforeſaid,  ' 
The ſtep-father was examined as a witneſs, and de- 
clared he thought himſelf at liberty to have turned the 
ſaid J. M. off, or the ſaid J. M. to have left him at any 
time, if either party had been ſo inclined, there being 
nothing in the agreement between them to the con- 
- trary. The ſaid F. M. had done no other act to gain a 
ſettlement 7 and his wife and children had no other 
_ ſettlement than what they derived from him. On 
' theſe facts, the ſeſſions were opinion, ** that his ſettle- 
ment is in the pariſh of St. Peter's; and they con- 


: 


n 


firmed the order, 0 
Aſter hearing the arguments of the council on bötn 
ſides on this motion, the court gave their opinion. 

Lord Mansfield. This is the cafe of a workman hired 
to work by the piece. Indeed, hiring in general and 
indefinitely gives a preſumption of a hiring for à yer, 
where the nature of the ſervice and ſubſequent facts 
concur to tender it probable that it was fo intended : 
but the nature of the preſent ſervice is quite otherwiſe. 
In this caſe it is very clear, that there was ns hiring for 
a year either exprets or implied. Therefore the rule 


The council ia ſupport of the order of ſeſſions urged, | ps Conn,  orteinal order, and arfiy of. fer. _ 
that it appeared from times and dates, that P. M. muſt | gon. de confirmed. Vide Buy. 6, 6G. bol 4 p. 63. e 
have been 3 Nr NN * 3 eee e . 3 ' Si P. 1 | 

rentice; and as tat. 3 4 ,. M. requires celtbacy . | 53 ² A ˙ Hh. Ret ils Ss 
io a hired ſervant in one clauſe; the ſubſequent dla. Eaflr, 5 Gi. 3. Tht Ring . The Inhabitants of Bur- 
concerning apprentices muſt be conſtrued alſo to re- N ton-Bradftock. T 
quire them to be unmarried. Je” | 8 PE wv, of F © 
That V. the pauper, was ſettled:in Bewley by inha- | On a motion to quaſh two orders, viz. ove an order 
biting forty days withhis maſter's conſent. And the of zwo ju/ices, made for the removal of J. C. and C. 
delivering up the indentures was not a ſufficient diſ- |. his wife, from Bathenhampton in the county of Dorſet | 
charge of the apprentice without cancelling them. to Burton-Brad/iock in the ſame county. The other an 
The N againſt the order of. ſeſſians argyed, that | order of ſeſſions, confirming. the order of the ſaid 
flat. 3 4... does not require this circumftance | Juſtices,  _ e fy eg Por Hoa 
of celibacy in an apprentice, though it does in a hired N . C. being ſettled at Beamiſter, in the coun- 
ſervant, Sei 7. of this ſtatute relating to hired ſer- | ty of Dorſet, was on the 28th March 1754, bound ap- 
vants, ſays, if any unmarried perſon.“ Seck. 8, | prentice 0 J. A. of Bridport, in the county of Dor- 
ſays, relating to apprentices, if any perſon:“ ſo | /zt, then owner of a ſhip, called The Jobn and Sa- 
that the ftatute ivſe}f makes an eſſential difference be- muel, to ſerve bim as an eber and to learg-navi- 
tween. the two caſes, There is no difference between | gation and the art of a ſailor, for the term of ſeven 
the indenture's being given up, and its being cancelled. | years. The ſaid F. C. did, immediately after execu- 
They amount to the ſame thing. I ting the jadenture of apprenticeſhip, enter on board the 
The court agreeing in opinion with the council | ſaid ſhip, and did there ſerve the faid J. 14. for the 
againſt the order of ſeſſions, the arder- of ſeſſions was | ſaid term, as his apprentice, ', 1 
uaſhed, and the original order affirmed, Yide Bur, | be ſaid ſhip, during all the time of his apprentice- 
8. C. vol, N lated ſhip, was employed in a cao/fing-trade, from a place 
£54 . cs ealled Bridport- Harbour, in the county of Dorſer,. to 
Michaelmas, 4 Ges. 3. The King v. The Inhabitants of | many other ports and places; during all which time 
IE 14 + Bridport- Harbour. was conſidered by the captain and 
OO e on | ſailors as the proper home of the ſaid ſhip and to 

On a motion to quaſh-#we orders, via. one an order | which ſhe returned at the end of every „ and 
of 129 Jufirces for the removal of F, . A. C. his wife, ; al ways took her departure from thence When ſhe made | 
and tu children, from the pariſh of the Holy Trinity | a voyage. e. 
in the borough of Dorthefter; to chat of St. Peter's in | While the (aid J. C. was in his apprenticeſhip, the 
the ſame borough :' the other an order of ſeſſions, con- ſhip was many times in Bridpart- Harbour, vis. for a 
firming the order of the two fuftices. © © | fortnight, a month; and ſometimes tave months at a time; 

_ Cafe. J. Mi was born in the pariſh of the Holy Tri- | but never in any other harbour, port, or place, for more 

nity; but his father's: ſettlement was in St. Pers. | than.a month ac f time. e es 

Soon aſter his birehis father died, and hie mother mar- | Ong the 7th December,. 1760, the ſaid (hip. arrived 

ring again to one. E. O; an inhabitant of the parilt of | in Bridpart-Harbgur, and remained there till the,22d 
, h "wii pauper hen ſon removed" With nis Fanury, 1761, being mote than Verty days; ar | 

mother to the houſe of his ſtep-father, and reſided | Which time the ſaid 7. C, ne/ided; FO and ſerved _ 

there till the age of faxteen ; curing all which time he | the (aid J, V his maſter, as his apprentice, on board 

Was 5 ved h his ſtep-mather. in his trade of a but- | the ſaid ip, to take care of his maſter's goods. and 

2 er; who had he erty of his yy without effet therein, * The ſaid ſhip, was never in any other 

ny other recompence- than -Maintimance and pocket - mo- rbour, port, or place, farty days together after that time. 

—!r:! +” | ũͤ2 % œ TOR Me, 1707, Hs ed tip per pe: 

/// ⅛‚ 3nd rewnined there till 

larger allowance for his labour, and the ſlep · father re- | after the zz day*of the ſame month, on which day 
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time, the .. reſided, lodge ,and.; ſerved the 
_ . faid J. H. as his apprentice, on ok the ſaid Mip, 
to take care of his goods and effects a9 aforeſaid... 
Since the apprenticeſhip. expired, the ſaid J. C. 
married C. his preſent wife, and has gained no lettle · 


ment, ſave as aforeſaid. ee wh 
On theſe fats the ſeſſions adjudg poo nent C. 
ſettled in the pariſh of Burton-Bradftack, and confirmed 
the order of removal. 3 
Alter hearing the arguments of the council on both 
ſides on this rule, the court gave their opinion. 
Lord Mansfield. Lying in a pariſh is the ſame, he- 
ther it be on board a ſhip, or on land. Caſual reſi- 
dences, or accidental inhabitants, are out of the queſ- 
tion in the preſent caſe. The ſervice was bona fide, 
without any pretence of colluſion, performed in the 
pariſh of Burton-Bradſtock. Therefore there ſeems to 
be no material difference between this caſe, and the ord:- 
_ nary caſes of ſetttlements in pariſhes by apprenticeſhip. 
Milnot, Tates, and Afton, Juſtices,. gave their opi- 
nions at large, and concurred with the Chief Juſtice. 


orders affirmed, Vids Bur. S. C. vol, 2. p. 531. 1 


. Trinity, 5 Geo. 3. The King v. The Inhabitants of St. 
| On Luke's, in Adil. | f | 


© 


. under the head Apprentice. 
Hilary, 6 Geo. 3. The Ling ve The Inhabitants of Sil- 


cheſter. 


On a motion to quaſh two orders, vize one an order of 
tuo juſtices made for the removal o J. M. a ſingle wo- 
woman, from Enborn in Yorkfhire to Silchefter in Hants : 
the other an order of ſeſſions confirming the order of the 
ſaid juſtices 8 285 
Ca ſe. In July 1764, J. M. the pauper, together with one 
G. V. was ſent by an order of removal under the hands 
and ſeals of two juſtices, from the pariſh of Newbury to 
that of Enborn, by the names of G. V. and J. his wife: 
and there was no appeal from the ſaid order to the next, 
or any other ſeſſions: afterwards the ſaid pariſh of En- 
born finding that J. was not the wife of G. V. removed 
ner, by an original order, by the name of J. M. ſingle 


Silchefler, under an order of two juſtices. From which 
order the pariſh of Silche/ter appealed. And on hearing 
the appeal, it was proved, that the ſaid J. never 
<< was married to the ſaid G. V.“ therefore the ſeſſions 


affirmed the order of the two juſtices. | 
The council, who was to have ſupported the orders, 


acknowledged it to have been fully ſettled, ** that an 
e der of removal to a pariſh, confirmed without ap- 
„ peal by ſuch pariſh, concludes. that pariſh againſt 
<< all the world.“ | | | 
The court were ſo clear of the ſame opinion, that 
without hearing the council on the other fide, the 
made the rule abſolute for quaſhing both orders. Vi 


Bur. 8. C. vol: 2. p. 551.4 


Eger, 6 Gen 3. | The King v, T3 Jakablindus af. Ee 
s cleſal Bier art Sheffield. ' * 


See this caſe fully ſtated in page 95 of this work, 
under the head Apprentice. „ 


bf 3 


Frome-Selwood. 


. Oa a motion to quaſh. an order of ſeſſions, made for 

diſcharging an order of two juſlices, made for the re- 

7 moval of 'B.'s widow and her five children, from 

Frome- Seltvood, in the county of Somerſet, to Brixton 
Deverel, in the county of #7ts. 


| P. at King's Weſton, at the wages of 5 l. per year and, 
Ander this contract, he ſerved the ſaid V. P. in King's 
Wiſin, till within ten days of the end of the year, 

wh n the ſaid R. S. declaring to his maſter, ** that he 


Z x 


* 


| the Gd 7% egg Irak abe 
al 6 


- See. this caſe fully ſtated in page 95 of this work, 


Trinity, 6 Geo. 3. _ The King v., The. Inhabitants of _ 


Caſe.” R. S. the huſband was bired fora year by W, 


— 


— 2 


«wiſhed not to de fertled in King's Motos, alked | 


i 


* 


— 


1 


ice. Vide Bur. . 7 vl. 2. p. 565, 3 | 
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bis leave to viſit” his relations : t which bie maſ- 


1 


ter agreed. After the year was expired, the faid R. . 
returned to his maſter, and then hired himſelf to his 


ſaid waſter as a Jay-labourer, and continued with him 
* three months. | After R. S. returned, his maſter and he 
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On a writ eee reverſe an autlatbry in Cheſter 
the defendant{ pleaded that no bail was 908 in befor 
the allowance of the torit of error ; accotding to ſtatute 
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error here was the want of the vor bats wk 1 0 
rde 1. p. 605. 5 74 | 


— Fx + * 6 I 
t |} s 
1 " 1 ”y 
x "x 


Mi chaelmas, 12 V. * Lune. ww i 


Holt, Chief Juſtice. By an outlawry, A "leaſe for years 
is forfeited before any ſeizure, and therefore if it be ſold 
after the outlatury, and. before ſeizure, the King ſhall 
avoid the ſale; but if a perſon outlawed. ſl an eſtate 
in fee before fene, the ſale is the King 
ſhall not have the pernancy of the profits 17 nd. if the ſale 
be after ſeizure, the ſale ſhall hold, but the King ſhall 
have the pernanty of the profit : 'but even in caſe of a 
leaſe, there 77 to be an office. found for-the King, 
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their witneſſes, the priſaner's. council replied ; an 
afterwards the evidence was ſummed up, and the jury 
found, the iſſue far the defengagt. 
Upon bringing in che verdict, zue defendant was 
immediately arraigned, and pleaded not giilty. And be 
was ordered to be tried at the bar the next term. 


On 
the firſt day of which, the Attorney General moved the 


being at the bar, the court would make no rule, 
it being a capital caſe. And he was the next day 
brought to the bar, and then the time for- t 
fxed; and upon the evidence the defendank 
quitted, . Pide Stra, val. 2, f. b ꝶ646. 


* 


8 c- N 


"4 


. 
: — > page 
r 1 7-8 


— 


were examined to prove him beyond ſea; and after 


court to appointi a day fbr trial; but the defeadant not 


ial was 


* 11 
4 * a q 
„ Ds. . | 


pla 
NM 


„ü 


| plaintiff, Vide Fita- Gibbons, p. 265. 


. e X83 . 5 f n | 4 + 
Pending error on'-an-outieryry.on 


vond ſea at the time of the outlutury, for wbi 


| &5W.& M. 


2% 


— 


Ear, Blr. Cuff MChAng or Ch pn. 


JF. was buttawed on mdr hct at the uit of the 
plaintiff, and taken by a e but ſuffered 
to eſcape by the defendant; whereon the plalntiff 
brought an action on ie caſer gui tam for the ſaid 
| eſcape and whether the action lay, was the point be- 
) fore the court. ZE SO BOT TOON MONTH TD 07 1 


? Anya £9 , 34 95 ene renne 48 
|, . Ie as inſifted for the defendant, that Where the 2ut- 


7 
» 1 — 


lutory is on meſtts proceſs, the patty buflatve is in cuſto- 
| 4 fd d e cis 9 and that the, Plain- 
; UF has no intereſt inks h y but where the outinory 
' is lte Judgment jt . * 
Plaintiff; Ce. El 605, c. By the der on 
wf proceſs, the plaintiff l 5e the eng of his ſuit; he 
| cannot'declare àgainſt the defendant, be müſt bring a 
new or1gjnat by Hat. r3 H. 4, 1, nor is the nature of 
the gebt changed by the outlazory 3 all which the egurt 
ndant's W ens] 


= 
| . 


admitted, ind" therefore che | 
inſiſt that the plaintiff could have no lofs by the eſcape; 
; - He then excepted to the declaration, diz, that the 
exigent was awarded in a foreign county; and then by 
at, 6 H. 8. can. 4. f 

made in the county in which the defendant then was, 
and that not being done, the outlawry is utterly void b 
the expreſs. proviſion of the ſtatute, and the ſheri 
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be underſtood that the outlaury muſt be avoided- b 
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The couneil on the other ſide, to maintain the ac 
; tion, cited Cro. Eliz. 652. 2 Cro. 5 1 Lutw. 122. 
Avon: 834. 2 Buß. 236. 1 Rv. e it is 
enough chere may be à poſſibility of damage to the 
plaintiff, and that the party 2utlatoed eannothave bis 
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|. outlawry:reverſed. without ſecurity firſt given to appear 
to a neworiginal; and therefore. the plaintiff is delayed 


in the recovery of his debt which is a damage: ànd 
the court being of this. opinion, gave judgment for the 
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defendant in etror moved te quaſn 'the.' wrirz.;beca 
no bail was Wen. Wr zum o nas fy 
Per curiam. That is never done till the ont is 
| reverſed; and then we take bail to appear to an origi- 
nal to be brought within te ferm. And ſo it was 
| done in this caſe, Vids àtrat vol. 20% P. 951. M e Wt 
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Hilary, 16 Cor 4. Sent vs Hampſorg\Bdft. Error. 
Tue deſendant was outlawed in 4 perſorial-aRion, 
| without any aidauit made of the plaintiff s demand-; 


| and baving brought error; he affigned his bein r 
court made no difficulty to reverſe it. But then the 
queſtion was, upon what terms they ſhould do it; the 
plaintiff. inſiſting on ſpecial bail, and having now: - 
made a proper affidavit ;. and. the defendant inſiſting to 
file common bail only. 3 | 5 
The. court, upon conſidering the words of Hat. 4 
7 c. 18. ſect. 3. which impowers the gut- 
law 3 by attorney, (as he did here) and ſays, 
It all be feverſed Without bail in all — bus 
here ſpecial bail ſhould be ordered by the court,“ 
declared they were of opinion, they had a diſcre- 
tionary power to require it, or not; and that the want 
of an affidavit before was no objection beeauſe that is 
only requiſite to warrant an arreſt, and here was one 
in time for the ne action that muſt be brought. And 
though fat. 31 Elia. ©. 3. et, 3% is the ogly act that 
expreſeſy requires bail, it is not to de inferfed from 
thence, that in other caſes it ought not to be inſiſted 


on; for that act makes a new error, and the bail upon | 
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In replevin, he defendant avowed for a rent-char rge, 


title ya will, und pleaded it with a profert, 
and che plaintiff inſiſtod to have cyer, alledging it was 
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bn his deed on ſuch a day and year did ſo and dd, 
ani cyerithere millibe no variance; but yan: -fay- 15 


1 — —— —ꝛ— o and ſo, and 
on oyer the deed has mo:date, ar one impoſtble, it will 
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2 Which was, that if the defendunt mould 


anſwer the determination of che law, touching ſuch a 
ſhip 3 ; and in oaſe che law Wende ad uuge | 
and:goods to be a-prize , or otherwiſefor= 
en the defendant mould deliver the — 
ſhip and goods to the plaintiff, that then, &c; 
N fra that the law did not adjudge the 
ſaid ſhip an d goods to be a prize, or otherwiſe ſorſeited. 
The plaintiff replied, chat his ſhip and goods' were 
condemned in the Admiralty of England to * @ prize, 
and affigns a breach that the deſendant had. not. deli 
vered the ſaid wp 40 I and this he is ready to 
vert at the e 18 es A en in 
ae ae under ihe" » 9 "ſeal * the Ada 
ralty. The defendant craves cher of the ſentence, and 
the'exemplification of the ſentence was ſet out in theſe 
words, nich the defendant demurs: This acttén 


was brought in the Common Pleas in Treland, and Judg- 
ment Was there given for me plaintiff on ertor 


that judgment was affirmed in the King's: Bench i 
e on "which Judgment" error was now brought 


The ex anche den 56 the replication wie, hs 
by making n-profert-of the ſentence, the plaintiff hal 
deprived the detendant of taking iſſue wpon-the'fen= 
tence, and when he comes on oyer demanded to ſet out 
the he only an exemplification of it, 
n is pot plea able ; but if it were, does not prove 
cation, being variant ia many patti- 
ſhip and _u mentioned -in-theicon« 

does not prove the law has 
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Chief Juſtice. _ ec * the 135 
Zh Oh Jt tion, the defendant has confeſſed, 
has not ke. "delivered them, and therefore the 
need not aflign a breach; and it is not lil 
af a of an award, which. is a fiogle caſe, and 
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As of F prof, fert, che ſendant needed no 
wei auſe it is as Jet KOO 22 75 
ming tion in a x”. Hip 1 of record Ta ul 
28 *. needed not have ſer it _—_ 92 
he profert, tt e defendant might have 
2 Fm and. t "the query is, . whethec 
Ment 715 will hurt, or leſſen the ſtrength 
atial replication ? for this is not 
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tter, e | yever hurt a gogd . 
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| See chis caſe fully ſtated 


ſhould have pleaded performance to 
therein. abe 


the indenture, and though he did, 


See this cafe fully ftated in page 165 of this works 
under the head Bil. (2 ** 


under the head Acgeptance. 


Michaclmas, is Geo. The King v. The Mayir of Can-| | 
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Holt, Chief Juſtice, Mhere a man hab. obliged 
himſelf to make a deed, and is ſued for not deing its 
it is not enough to ſay; that” he made the deed, wiz. 
the leaſe, bond, &c. but he muſt ſet it forth, that the 
court may judge of its ſuſſicĩiency ; for it ought to be 
a good deed; | 
duce a deed, that is, a deed already made, there it 
is enough to ſay, that be delivered, or ſhewed, or 
produced it. #ide Salk. ag ky p. 498. 
See this cafe fully ſtated in | 

under the head Arbitration and Award, 
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2 Michaelmas, 3 Ann. Cook v. Remmington. 1 b 
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In debt upon a bond, the deſendant demanded oyer 


of the condition, which was, to perform covenants in 


an indenture, and then demanded- oyer of the inden- | 


iure; and the plaintiff gave it bim, omitting an in- 
dorſement; which was made. before the execution of 


the deed; upon this ver: the defendant: pleaded per- 


formance; the plaintitf replied and fer forth the in- 
dorſement, and prayed judgment for the variance. 
Der curium. iſt, The defendant ſhould have ſet 
forth the indenture Himſelf, being a party to it, and 
all the covenants 
e $4 Zaren 
tiff was not obliged to give oper o 
| t being what he 
it forth is not at his peril, as 
t ft forth; nor is he concluded 


adly, The plain 


need not do, the —_—_ 
where he is obliged to fe 


to fay; that there is more contained in the indenture, 


but ar liberty, as well as if the defendant himſelf had 
ſet it forth; and the court held, that as the defendant 
was bound to ſet it forth, ſo he was bound to ſapply 


this omiſſion; and make his plea complete; and for 


this judgment was given for the plaintiff. Vide Salk, 
vol, 2. P. 498. : 15 | i A 3 . | \ ; of > - i, 


Trinity, 4 Am. Ball v. The Bail of Ruſſel. 
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Micbaclmar, 6 Gi. Stibbs'v. Chugb. 


See this caſe. fully ſtated in page 244 of this work, 
under the head Bands, e A Gngg ST bn 


725 Hilary, 7 Ges. Shepherd v. Sborba e: 
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See this caſe fully ſtated in age 479 of this work, 


Ear, 8 Gu. Cutwin or Colvin's, Fletcher. ' 
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dee this caſe fully- ſlated in page 0 635:0f-vhjs-wot 
under the head Aandmmn. nd 
Zafer, 16 Geo. 2. Sarefby v. Sparrow. , 
Ide plaintiff declared in covenant, making a profert 
of the counter-part executed by che defendant, and 


afigned the breach of non-payment of reat, [The « 
endant demanded. cyer, and on fearch' the No cg 


not find it; and on an affidavit of his inability, to give 


qyer, applied to the court 5 diſpenſe wirh-ir; the defen- 
2 having the N . and therefore not put 
aQy inconvenience. But the court, on conſidesation 
declared they could not do it z the p Asse Wa hound 
be de- 
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ut if it be to deliver, or ſhew;: or pro- 


in page 103 of this work, 
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titleck to gyer, and 


murred to ; the. defendant is by la 
not depend on PER rule of court, but 
on the general right of the lam, which the court can- 
not diſpenſe with, 1 Mod. a6 It was the plaintiff's 
fault to bring the action, before he had the deed; or a 
2 diſoovery; and this is nat like the caſe of a de- 
fendant, whoſe deed is in the plaintiff's hands, where 
the court will grant imparlanges from time to time 
until it is ptoduced. Hide Stru. vol. 21 5. 1186 
ie Lo Wear: wy e Fs 


Midbutlmis, 17 Gun 
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2 Mhite v. The Earl of Mont- 
e os LS oo ro IT 
In debt on bond the defendant eraved ver; which 
the plaintiff was not able to give him, the bond being 
in the hands of Mr. Serictlund, a gentl man of the bar, 
who. had refuſed to produce it, 'and enable the plain- 
tiff to force the deſendant to plead. And the court be- 
ing moved againſt Mr. Strich/and; his excuſg was, that 
the bond was left with him to wait the event of à ſuit 
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Per curiam, That is a matter the defendant may 
avail himſelf of by plea, and we will not determine it 


to give oyer of the bond, and produce it at the trial, if 


informers, for the penalties in „at. 7 Geb, 2. e, 7, fer 
| 5808 printed callicy, and ſet iy their Nd 
they n e, \ 
The defendants demanded H, and had n-copy of the 
| Charter delivered to them, after which they put in the 
| general iſſue of no debt, taking no notice of the cer. 
The plaintiffs made up the iſſue, and Inſerted the 
prayer and oyer at the head of the pleas, and demand- 
ed to be paid for it; on which the court was, moved 
to expunge it; for though the defendants had a right 
to ſee whether the plaintiffs may fue, yet they are no 
bound to inſert the ayer, but ma 
On the other fide-it was infils 


they ought to do it by praying them to be. e 
the head of their replication; Ba 
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On an action on the ch brought b 


is brought by an adminiſtrator, but not where a third 
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5 Micbuclnas, 4. Rudd v. Foflers 
In replevin for takin 
 Juſtified by virtue of flat 
| © Phe parties beiog at iſſue, it was tried at the bar 
and the queſtion was, whether the vilf of | ng was 
In the On Brgglefwade in Bedfordſhire,” or not? 


of a gelding,. the defendant 


The 
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che denial of it would be errur. They ſaid, this does 


on motion, there muſt be # rule on Mer," Strickland 


required by the plaintiff. Vide Str. vol. 2. p. 1196. 
 Michaelmas, 19 Geo. 2. The Weavers Company, "qui 5 
|" tam, V. Porrep, aid fout dib h, on feharate Hb. 
Ide weavers company brought aQions, as common 


had power to ſue, and be: ſued, with a profere. 


Per curiam. That is only required where the action 
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— was adanitied: 


nn Brun! 1 
And the evidence to prove it to be in that pariſh | 
was, that there were but two-churchwardens, and 1409 
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6 ws the other ſide, to prove that Stratton was a reput- 
ed pariſb by irſelf at the time of making this ſtatute, 
this evidence was given, vis. 

In the reign of Ed. 3. there was a public chapel there, 
where the people went to hear maſs, and that divine 


ſervice was read in that chapel at the time of making ; \ 
One Fiſhburne left 25 l. per annum, for the mainte-- 
| nance of a weekly Jecturer, and appointed, that the 


of this ſtatute. S * 5 8 
Then it was proved, that a rate was made there in 
the year 1654, and that formerly they had diſtin | 
conſtables, and repaired their own highways: till the 
ar 1634, and then the difference between them was 
ettled by the judges in their circuit. 
And the council would have compared this to the caſe | 
between the pariſbes of Tatteridge and Hatfield, which 
was a ſpecial verdi on this ſtatute,” The plaintiff lived in 
Totteridge, and bad no lands in Hatfield, but had lands 
where he lived, he was rated to the poor of Hatfiela, 
but becauſe at the time of making the ſtatute, Totteridge 
was a reputed parifh, and had | diſtin& , conſtables, 
churchwardens, and overſeers of- the poor, and made 
their own rates and aſſeſſments, which were levied, by 
their own officers ; for this reaſon it was held to be a 
diſtin& pars from Hatfield. . 3 
But Stratton was not ſo much as a pariſb in reputa- 
tion at the time of making of the act, and ſo not like 
that caſe; for all that was proved was, that they had 
made rates ſince the ſtatute, and had a chapel before; 
but making rates will not make it a pariſh, without all 
othey parochial rights; and therefore it was held to be 
a vil in the pariſh of Biggleſwade. Vide Mod. Rep. vol. 
4. P. 157. * N | Fr 


Hilary, 7 W. 3. The King v. Hemmings or Commings, 
— 170 ; and Ghent. | Rees | 

See this caſe fully ſtated in page 524 of this work, 
under the head Indiament, 1 
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In this caſe, (which ſee in 1 Salk.) it was held, that 
at common law two churches might be united by the 
concurrence of the patron, parſon, and Ordinary; it 
was farther held, that though in ſuch caſe there is but 
one parſon to both churches, yet the two churches re- 
main, and the two patronages, and the two pariſhes. 
But where they are united by act of parliament, as in the 
principal caſe, the pariſh of St. Mary Bothaw was by 

flat. 22 Car. 2. united to the pariſh of St. Swithin, and 
the queſtion ariſing, whether after ſuch. union the pa- 
riſhioners of St. Mary Bathaw ſhould contribute to- 
wards the repair of the pariſh church of St. Swithin, it 
was adjudged, that they ſhould ;' becauſe where two 
pariſhes are united by act of. parliament, one of thoſe 
two pariſhes is extinct, and both patrons preſent but 
as to one church, though it is alternately. Vide Salk. 
vole 3. p. 89. | EIT, 
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Hilary, 8 & 5 IW. 3. The King v. Ri, 


Holt, Chief Juſtice. In London both the churchwar- | 
dens are choſen by the pariſhioners; in other places the 
parſon appoints one, and the pariſh the other; by the 
_ cuſtom of England, they are ſworn and admitted by the 
Archdeacor of the dioceſe, and though they are unfit, 
he cannot refuſe them. Vide Raym. vol. 1. p. 138, | 
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A mandamus was granted to.the juſtices of the peace 

and to. the overſeers of Shiptont Mallet, to give an ac- 

count for certain monies which they had received, e, 
The ju/tices and overſeers made a return that there 


was an account given of ther monics, and chat they 
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Bier curiam. Both the return, and the writ of manda- 
| mus, are ill. N. at bn, „ «. 


Holtz" Chief Juſtice. You! ſhould have ſaid in your 
writ that ybu could not have your ordinary remedy.” z 
- Turton; Juſtice. Phat ought to have appeared as 


cil at the bar. Vide Mod. Rep. vol. 5. p. 4a. 
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lecturer ſhould be choſen by the pariſhioners, and to 
' preach on any day in every week as they ſhould think 


beſt. The pariſhioners fixed on Thur/Hay, #nd choſe 4 


lecturer every year; and now Mr. Turton being lec- 


turer, and the..pariſh*havingchofſen Mi, Rainer, the 


other would not ſubmit to the choice, whereon the 
| churchwardens ſhut Turton out of the church; aſter- 
wards the Biſhop of London determined in his tavour, 
and granted an znbibitian and monition for that purpoſe; 


Holt, Chief Juſtice. A prebibitian was granted to 


try the right; it is true, a: man cannot be a eurer, 
without a {cence from: the Biſbop ar Archbiſpop; but 

their power is only as to the qualification and firneſsof 

the perſon, and not as to the right of the lectuteſhip, 
and the eccigſiaſtical court may puniſh the church - 
muardens, if they will not open the church to the par- 
ſon, or to any one acting under him, but not if they 
refuſe to open it to any other. Vide Salk. vol. 3. P. 87. 


OS Bac. Wt v4 . 1 
F 


Michalnas, 13 W.3; Anonymous, 
Hult, Chief Juſtice. If an over/eer of the poor con- 
tracts with tradeſmen on account of the poor, and on 


his own credit, as ſoon as he receives ſo much of the 
poor's money it becomes his own debt. 


Kp. vol. 13. p. 5599. 
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Hilary, 2 Ann. The Queen v. The Inhabitants of Little. 


3 


See this caſe fully ſtated in page 629 of this work | 
under the head Mandamus, © ne | 


Hilary, 2 Ann. The Queen v. Guy, or Guiſe. 
Fee this caſe fully ſtated in page 385 of this work; 


under the head Ecclefraftical Matters. 


An order of two juſtices for one's taking on him the 
office of overſeer of the poor, being removed, ſeveral 
exceptions. were taken againſt it. 1. * That it did 
not appear that the party was an inhabitant, or a 
bouſe-keeper, and you will not intend him to be 
either, for it is not like the caſe in Hob. 312. where a 
man ſhall be intended to be in his ſenſes, or a witneſs. 
of credit, till the contrary appears. And the way was 
for the pariſh to preſent theſe officers to the juſtices, to 
be by them confirmed. F W 
The ſerond erception was the order appointed him oper- 


| feer of the poor in that part of the pariſh which lies in 


Middlſex, (for the pariſh of St. Andrew extends both 


in London and Middleſex); and for this the caſe of th 
houſe of Correfiion for Blackbeath Was tnlieil our "od | 


the court ſeemed to think the appointment ought to 
have been for the whole pariſb, but afterwards they 
n ordered him to Midde/ex only, within ſuch 
a diviſion,  Fide Med. Rep. vol. „P. 77. een eL 
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; Standiſh, "the parſoi of H. Hbeltes againſt \Britton, - 
not coming to Mis. pariſh church, on Sundays 2 


„ 
„ 


98 


for not receiving the ſacrament at Zafter : the plaintiff | 
ſuggeſted for a prohib;tion, that the bounds of parybes 
and the conſtructions of ſtatutes belonged to the juriſ- 
diction of the temporal coùrts, c. The queſtion 
Was, whether a pariſhioner is bound by law to come 
to his own pariſh church, or whether he is excufed if 
he goes to ſome other church; as it appeared the plain - 
tiff did ? It was inſiſted againſt the prohibition, that by 
at. 1 Elix. every pariſhioner is obliged to come to his 
pariſh church, which ſtatute is ſtill in force, and not al- 
tered by any ſubſequent act, but only by the act of to- 
leration in reſpe& to diſſenters; on the other fide it was 
admitted, that the words of fat. 1 Elix. are, that every: 
par iſpioner ſhall repair to his pariſh church, but that thoſe 
words were corrected or explained by ſome ſubſequent 
ſtatutes; as for inſtance, by fat. 3 Jac. by Which 
every pariſbioner is required to repair to his pariſh 
church, or to ſome other church; it is likewiſe corrected. 
by the act of ernft˖jHt, 3... ay ant 
Holt, Chief Juſtice. Pariſbes were inſtituted fot the 
eaſe and benefit of the people, and not of the parſon; 
and if every pariſhioner is obliged to go to his. pariſh 
church, then the gentlemen of . Gray's: [nn and Lin- 


co/n's-[nn muſt no longer repair to their reſpective cha- 
els, but to their parith churches, otherwiſe they may 
* compelled fo to do by eccleſiaſtical ceſures. 
Powell, Juſtice, The ſpiritual courts have always ex- 
erciſed this juriſdiction, and after ſo long uſage, it 
ougght not now to be queſtioned; and as for the gentle» 
men of Gray - Inn and Lincolu's Inn, they have Jlike- 
wiſe uſed to repair to their chapels, and therefore may 
be exempted. from coming to their pariſb church, and 
this by virtue of an uſage againſt an utage: now the 
reaſon why pariſhioners muit come to their pariſh, 
church, is not (as has been obſerved] for the benefit 
of the 7 or that he may have his offeriugs, but 
becauſe he having charged bimſelf with the cure of 
their ſouls, may be enabled to take care n 


charge. „ Ü (ii 17 art; aft; 

Holt, Chief Juſtice, held, chat if a man repaired to 
any other chapel, it would be a good excuſe for his 
not coming to his pariſh church, but then he muſt 
pl-ad it; he likewiſe held, that if Britton the plaintiff 
in this prohibition was a profeſſed churchman, and his 
conſcience would permit him ſometimes to go to the 
meetings of diſſenters, that the act of, toleratian would 
not excuſe him for not coming to church, for that act 
was not made to give eaſe to ach people; lo a rule was 
made for a prohibition, and that the plaintiff ſhould de- 
clare on it, that the matter might come judicially be- 
fore the court. Vide Sali. vol. 3. p. 8 Q¶6ł¶ n nd 


e CEES 13 


Michelnas, 3 dus. Peri vi Clerks 


RY 42 28 | Ty Et nil de whom 
An action was brought in the . ſpiritual court by a 


pariſh clerk againſt the | churchwardens for ſo much 
money, by cuſtom due to him yearly, and leviable by 
them on the pariſhoners ; and now a probibition \ 
moved for on ſuggeſtion of no ſuch cuſtom. 
To which it was objected, that if there was no 
ſuch cuſtom, they ſhould have pleaded it below; and 
if without receiving that plea they would proceed, 
then would be the proper time for a prohibition, but 
now they came for a prohibition too. late, viz. after 
ſent ; 
Holt, Chief Juſtice, I know no caſe where a per- 
ſon comes too-late for a probibition after. ſentence, but 
that of ſuing a parſon' out of his dioceſe. 


Per curiam. An action on the caſe will certainly lie 


1 


againſt the churchwardens on ſuch à cuſtom; as for 
example, If a bailiff, or Reeve of a manor be bound by 
cuſtom to collect money, an action on the ca/e will lie 
againſt him for not doing it, and for the money re- 
ceived as a debt, after it is received. Yide Mad. Rep. 
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In this caſe Holl ſaid, that if a par 
it pl 


” 


elected, a; decree was awarded for him, with 60 


ton was | 


the chur chuardent of St. 7 Biſhopſgate, com- 


e Hilary, Cen Batten ys Barwicks,..) 1 


At à court of delegates, held at Serjeant”'s Inn, Fleet- 
Areet; it was adjudged, that where the cuſtom in chuſing 
 churehwardens; cannot take place, they muſt reſort to 
the canon, under which the plaintiff being Fg 


A * 9 . * 
coſts. Vide Stra. val. 1. p. 14. 
0 4 . ' 0 * 7 7 
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4%} 43 {444 Sahne n 
On a mandamus, directed to the Juſtices of the 
within the wil, of Rufford,' there are divers. ſubllantial 
| freeholdets able to contribute to the, maintenance of. 
the poor, and that there ate no churchwarden or oder- 
ſeert to make à tate, and that there are poor unpro- 
vided ſotz therefore it commands them to. appoint. 
TRIES}. 300: p11. 4% | 


e 


» 


no pariſh, but time out of mind. has Hege, 
chial, without:church, chapel, or Met. rights, and 
that there never have been any ,over/zers of poor,..and. 
for that cauſe they cannot appoint. n 


—— 


e 


& 


the court, in the caſe of Dolting v. Brewcombladge,. 
Hilary, 11. Hane thas,overſeers d de poor, might de 
appointed in an extrarparochial place, the .court A 
_ rected an argument, that the point might be ſolem 
determine. 5 
And after argument and conſideration of all the 


„ 


nion, that the, powers Siyen by fat. 43 Eliz. to be 
executed in paryhes, were, by Hat. 13 14 Car 3. c. 
12. extended to all townſhips, and villages,” whether 


| ſeers\ might be appolnted in this caſe; for Which pur- 


Vol. 1. p. 2311. 
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Colebeſter, to ſwear. Rodney. Fane into the office 

churchwarden, He returned, that before the coming of 
the writ, he received an inbibition from the Biſhop 
of Londda, wah a. ſignificatios, that he bad taken, upon 
himſelf to act in the premiſes. ;,. 1 oo 
Fer curiam. The return, is ill; It does not a gar 
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but the court refuſed. its 
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the veſtry, and conſequently did not know to wh 
it ſhould d 9 did not kon to whom 


be directed. Vide Stra. vol. T. p. 68 . 
% Nn, ig Geo, * Townſend v. Thorpe. 1230 


0 7 . | n a SL 
| 5 4 4825 h.* bY 4 A M2306 : Dan „ 1b # | 
See this caſe fully ſtated in page 388 of this ork, 


| On alibel in the cl, 
upon him the office of chapel-warden the defendant 


| the whole court being of opinion, that there was A lif- 
ference as to the ineumbent, pet as to the pariſb officers 
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riſh prieft puts in 
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a clerk, he cannot turn him out. i "for.he is | and not of | ative. / 1 
men d LIEN A him out. at pleaſure; for he is and not of the patton of the donate. Vids Sa. dol. 
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| ſtatutes relating to the Poor, the court were of opi- _ 


7 or extra- parochial, and conſequentiy ober- 


boſe a peremptory mandamus was awarded. Fide Sira. 


An 09 N e 24 + ont. UM) 912 
| +; Michazlmas, 14 Ge. The' King v. Simpſon. 
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A Mandamus was directed to the Archdeacon of. 
„ 
of 
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there was none; fof they are the ffcers of: the par, 
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| Hurehwdr dens of 
ant Dent, not pay ing his 


Vas difmiſſed. Vide Stra. vol. 2. p. 8582: 


Michaelis, 3 Gl al Dent v. Prad and Bond: 


In 1/23, during the ume Prudacs und Bond were 
rode F 
nade for the repairs of the church; and the a 
ho N 3 
after theit yeut was oùt, cited Dent to compel a pay- 
ment; and he appearing inſiſted £6 de diſmiſſed, for 
that the ſuit was not begun in thei! 
jodge decreeing him to \anſwer,. be appealed to the 
Arches; when the Judge ronounced a ainſt the de- 
cret to anſwer, beſdre there was a cone nof ſuit, 


bur retained the cauſe From thenee . led to 


& Deli gatel. And en # hearing, /t D. r, 1729, 
dec he Biſhops bf Norwich and Car lie, Obief ſuſ- 


tice Raymond, Baton: Curter; Sir Henry »Ponrice, and 
Ne oe ied e dene oe cher Dent 
ſhould be diifled ee that Prudence and de who 
can ſue only in a-politig. capacity, could not inttitute 
hy ſure 12 2 city Was gohe. I was agreed, 
that if the ſuit had been begun Within the year, they 
eight have proceeded in it "after their year was out, it 
kh 


g of neceſſity to prevent people from delays, in order * 


to wear out the year. Se is Dany, Abr. 788. Cre. 
Fus 145. 179. 1 Lron, 177 and Dr. Prideaux's Di- 
reins to Churchwardens; 50, 61. But in regard this 
ſuit was not commenced till the year was out, and no 

;recedents were ſhewn" to warrant it, the appellant 
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The parth dert of the" arifh of 4 where'the uſage 
is, that the bariſb Uerk is; and always has been, choſe 
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by the harſon, and not by the pariſh; The preſent * 


clert, the plaintiff, was cited in order ro à deptivation in 


the yY iritual court for drunkenneſs in church, at the time 


of divine ſervice, and for 1ewdneſs and other crimes of 


that ſort, which rendered him unfit for the exerciſe of 


the ſaid ce. It was moved for a prohibition to the 
ſaid ſuit; upon this ſuggeſtion, viz, that the above 


crimes are. proper} puniſhable by indictment, and 


not cogniza 


ſe in the ſpiritual court; and Further, | 


that the /piritual court cannot determine that the 


party is guilty of crimes, triable by the courſe of the 
common Ia, Yefors he is convicted of thoſe crimes at 


law: to which point were cited March 1 74. Heb. 288, 


289, 2 Cro. 430. 431..." at as o. 
| Lord ee We have had caſes where the queſ- 
tion has been, whether'an officer for life 'might be re- 
moved before conviction-at Jaw of the crimes charged 


againſt him. | . 2F | 3 f f 
Hereupon the council in the principal caſe put the 
court in mind of the caſe of the corporation of Carliſle, 
where this diſtinction was taken: viz. where the 
crime was againſt the duty of the party's office, as ex- 
tortion in a judicial" officer, he might be proceeded 


nee eprivation or removal, before conviction 


ſach/crime in a due courſe of law; otherwiſe not: 
which difference was agreed to by the court, and the 
motion was denied as to the deprivation, that matter 


having been ſolemnly ſettled in the cafe of Townſend | 


v. Thorpe. Vide Frier, v. 1% 


Michaelmas, 6 Geb. 2. Phike er Peate v. Bourne, or 
| » 1 x — nee 1 RIES 122 


rr 


See this caſe fully ſtsted in page 383. of this work, 
under the head Eccleſiaſtical Mattern. 


' Bofter, 7 Ces. 2. Wainwright v. Bagſhaw. . 


\ 


The «bitrchwardens were cited into the Biſhop's court 
of Litchfield to account; they pleaded that they had ac- 
counted at the veſtry according to law, which was re- 
jected; and aprovibition granted; for the Ordinary is not 
to take the account; he ean only give à jadgment that 


and to What purpoſe ſhould they be ſent. 


he-acrorintry "and to io uld they be ſent 
back to thoſe Wo have taken their account already. 
The ſame rule was mide in the Bxchequer; Eaſter; 2 
E between ig hten und others, thu? chivardeny 
of St. Alban, Nona, and Kinrick and others; and 


in the caſe, of the churchwardens of  Hanmierſmith, @wney,s Calcs, 
. #h 1 Geo. 2, Nuthin v. Robinſon ; arid vide [| The charchwardts had diſburſed money out of his 


7 


* N 


Aan #6 P9946 nf ne nos 6oant hafiegss, 
F 1; t ck 8 N | 30 


0” 2 5 «| i. 1 
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overſeers f the poer was moved to be quaſhed, becauſe 
it did not appear that the accounts had been before two 
Juſtices, one of whom was of the quorum, and they 


| Salk; 5 33 was cited. On the other ſide it Was faid, that it 
appeared there was an allowance, for the appeal is ſaid 


to be againſt the diſburſements and #he alloiuance Ihe regſ, 
| which the court will preſurne was tegular, and being 


in general is not like the caſe in Salt. which was ſaid 
to be by to juſtices, without the worde, one of ubm. 


248, >, <0" rats Ke + 1h 


ier curium. It does not follow, that this was an 
allowance by two juſtices, for. the pariſh might do it 3 
and therefore for want of juriſdiction this order mu 
be quaſhed. Vide Stra. vol. a. p. 98 3. 


Saomerſaiſpire. 


£# * * 


On a mandamus to the juſtices, for Jevying 30 J. 177. 
11 d. being the balance of the laſt oefters , the 
pos accounts in their hands, they return; that it is 
true there was ſuch a balance, but that the veſtry had 
ordered them to retain. it, and employ àu attorney to 


- | fue for ſome chatity-money, and get it laid out for 


he benefit of the poor; that one Jung was fo em- 
ployed, and the balance ekhauſted in fees; and that 
the over ſeers had engaged to pay Toeung, and for- that 
cauſe they had refuſed to grant the warrang'' © 
| "Per curiam. There muſt go a petemptory monda- 
nus; for flat. 43 Elix. c. 2. ſays, the balance ſhall be 
aid over to the new over ſeers, under à penalty, and 


the ſtatute, Vide Stra. vol. 2. p. 992. 
Eafter, 10 Geo. 2. The Pariſh of Stoke-Prior v. Tb 
Ieunbabitants of the Munor of Grafton. | 


A poor perſon was removed to Grafton, and on ap- 
| peal it was ſtated to be an extra- parochial place, for- 
merly a ſeat of the Earl of Shrewſbury, conſiſting of a 
capital meſſage, and three lodges in the park, but 
fince converted into Five houſes and farms; and the 


tain its-own poor. This was moved to be quaſhed, 
upan the authority of the caſe of Denham v. Dalbam, 
Hilary, 8 Geo. 2. and a rule was made to ſhew cauſe. 


7 
7 


tion of à vill. Vid Stra. vob. 2. P. 1071. 


Tinip, 10 & 11 Gone 2. . Dawſon v. Nllian. 


On a motion for a prohibition aftet fentence, in 
| a ſuit in the court of the, Archdeacon f 
in 'which ſentence was given, (upon a citation for 
the pariſhioners to allow the churchwardens ac- 
counts) that the ſucceeding churchwardens ſhould make 
a Tate to reimburſe the former, for money by them ex- 
pended for the pariſb, and not paid, becauſe the Ee- 
clefia/tical court has no power to decree ſuch a rate, 
1 Roll. Red. 73. Hy cafe, and Wainwright v. 
Bagſhaw, Eafter, 7 Gch. 2. where Lord Hardwickt 
5, that the Ordioary' JurifdiQion, in theſe caſes, 
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it has power to do every thing WORD 2. Tels 
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verified by a its 


| cannot. come irregulaily to the ſeſſionsy and fot which 


3 $5 . "a © : A i 48 4s * 8 3 TOES 07. Ivy W | 
| Mithatlinas, 8 Geb. 2. Mie King v. The Fuftices of 
e 71 0 * 3117 | r e 


ee ee td ee e eee HO EEE Bc 
Tui, 7 Geo. a. The King v. Bartlety und btb, 
| An order made at ſeſſions relating ta accounts of 


it is not in the power of the veſtry to diſpenſe with 


ſeſſions adjudged it a vill, and that it ought to main- 


| Afterwards, on an affidavit of ſervice, the rule was 
made abſolute, this not appearing to have the reputa- 


extends only to compel the church den, to account 


* 


Page, Juttice, The eccle/raſtical court has no power, 


but do decree an 18 and then the account 


mult be audited; but they bave no power to order a 


rate to be made to reimburſe: 0 in Te s Calcs 


pocket, 


LS 
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pocket, upon a ſudden emergency of a great ſiekneſs | , Hilary, 19 Ces, a. Hubbard v. gie Henry Penrice. 
in the town, and yet the court would not gy . o ara NR Te act 
 Probyn, Juſtice. .. As to the want of an athdavit.in | To a mandamus to ſwear in the plaintiff churchwarden 
this caſey it is not; neceſſary, becauſe the want of a} of He/fon in Middleſex; the defendant returned, that 
juriſdiction appears upon the face of the proceedings. |. he was not duly elected. And in, the courſe of the 
below: the churchwardens: are always ſuppoſed to trial the queſtion was, Where the common right of 
have raiſed money enough to pay themſelves, and | chuſing churchwardens teſts? The plaintiff inſiſted it 
thereſore can in no caſe be ordered a reimburſement. Was in the pariſhioners at large as to both, and would 
Per curiam. Let the rule for granting a prohibition. | therefore have left it on the defendant to ſhew a cuſ- 
de made abſolute. ide Caſes Temp. Lord Hardwicke, tom, or right in the parſon, to name one; and cited . 5 
„ $00 AIST 7 Nv ate I Cartb. 118. Noy 139. for that purpoſe; the defendant _ 


+ 1 nn Hes „ eee eg 3 . that of ee right 3 10 
V 8 . in the parſon and pariſhioners, and therefore it lay on 
Hilary, en *. The King v. Sparrow, and other the plaintiff to prove à cuſtoin in the pad en to 
A mandamus iſſued, teſted iſt June, to the juſtices of, | Wuſe both; and cited C, Fac. 832. Cr. Car. 581. 
Toſwich, to appoint: overſeers of the poor; to which | Ney 31. 1 Vent. 267. And of this opinion was the Chief 
they returned, that they had, in obedience to ſuch, Juſtice; who ſaid, that though there were ſome plead- 
writ, made an appointment; and that being removed | ings to the contrary, yet they never had been regarded. 
by certiorari, appeared to bear date 1 ach June. The plaintiff therefore went on to prove a cuſtom to 


ks 


It was objected by Mr. Solicitor-General, in order | <buſe both by the pariſhioners, but failed in it, it ap- 
to quaſh the Mandamus and appointment, that it ap- | Pearing, that though the parſon had generally jeft it to 
| peared the month after Eaſter (which js the time given | the pariſhioners, yet ne had ſometimes interfered, 
by the ſtatute to make the appointment in) was ex- | The Chief Juſtice likewiſe held, that a curate ſtood 
pired before the writ iſſued; Zaffer-day being the 22d in. the place of the parſon fot the purpoſe of nominat- 1 
April, and thè court was bound to take notice of that, | ing one churchwarden; and cited 2 Vent. 41. that | 
according to Salk, 626. and Hoyle v. Lord Cornwallis, | à curate may make a preſentment. Vide Stra. vol. 2. 
Trinity, 6, Geo. * act deſigned wh 2 „ 8 718. hs Na 
ſhould do it within a limited time, and therefore | > | 3 E r 
puts it in Eaſfer-week, or within one month after Mic haclmas, 20 Geo. 2. 0 Caſe of [the Overſeers of . 
Eater; now, if it may be 8 8 at oa „ Mcobly. dei 
introduce great confuſion, and it wi many Years | There were tre ſets. of ouirhirrs avpot 48285 
| : : np io? 1 of ave appointed, and both 
before ie eee the ans wa fy 13: oP S8 quaſhed ; one, becauſe the _— appointed were, de- 
Cap be no rn e 10 O09, bee gule tue kpüteg: cribed only as principal inbabitantt, inſtead of purſu- 
zwa ee EY the | ing the wWolds of flat. 43 Elia. cap. 2. which are ſubſtan- 
juſtices, whicl goes to ther uſe, I Fr n 255 hs * tial houſebolders; and the other, becauſe it only called 
* Ai ene 4 di ally * WG them ſubſtantial houſeholders, without adding there or 
-hief Juſtice, The court muſt Judicially tak | in þ, pariſh; and this too was not in the body. of the 
notice, that this is made without the month; but then |: appointment, as it ougbt.to be. Vide Stra. vol. 2 7 1201 
the N is, whether it is void or not? oh 1215 [ ee | dia. ol. 2. p. 1401. 
ding a penalty is an argument, that it is not ſo; for it | | „ | ES 
was foreſeen there wo be inconveniencies if it was Hilary, 30 Geo. 2, De King v. Gayer. n 
not done in time, and it might therefore be proper to „ i Ot EM aria CBE ws 
enforce a ſpeedy execution of the power; and this was Mook. Po} Pong vl 885 of Wis work, 
the 9 to taking pledges on fate n. e BE dead Jaſitces of ect. 
2, c, 2. I Noll. Abr. 259, . . 2 NOOA3 A TING wings 451 
Stat. 43 Elig. c. 2. being for the maintenance f. Tranity, 30 & 31 Geo. 2. Tarrant v. Haxly. 
NE Chief falls ET Ie Ts pI On a motion for a prob:bitÞek'ts the eonfiſtory court 
Ruftird: and-lo- it LR Tiny. « Ges: , in the cats of York, to ſtay their proceedings againſt Tarrant, the 
765 eter ; and though theſe were caſes on flat. 13 U preſent pariſh clerk of St. Qſith in York, in a ſuit there 
of Lioxeter; ugnt : „ inſtituted. to reſtore Haly to the [aid office, a rule ta 
14 Car. 2. c. 12. yet they muſt derive their authority oe Ca ATE e 
from the former law. Here are r words, as | Phe * r Ty e | 
in Pat 32 Gr: aer , u 6 f Pf be Ring he bee ee EN e 
It is-wofthy of confalrranion, "hat this"15 a f 081 giving the court further trouble; on which the 
which it is not in the power of the pariſb to procure; 1. q 35 Fe made abſolute, Vide Bur, vol. 
and is therefore a conſtruction of neceflity.  Fide Stra. J 4s 35 50 nfiegts tack 200 our of rbea 


br : 25 Jo TCT(Cͤͤ ͤ ĩͤ ͤ ⁵ ⁵ͤK¶ 900 FTE. Hilary, 31; Geo. 2. The King v. Loxdale and four others. 


Trinity, 13 Geo, 2. Adams v. Ruſh... l On a motion to quay a oryer of two 1. 3 
ono eo c 4151 | pointing. five. over/cers. for ᷣ M of St; had” in 
Per curiam. The Spiritual Court has no juriſdiction Graun e e iS e 
to ſettle a churchwarden's accounts... And a probibi= | The objedion was, that the juſtices have no power 
tion was granted after a ſentence allowing the accounts, to exceed the number of four, which is founded on far. 
2nd an appeal to the arches. ide dna. vol. 3+ þ. 1133: | 43 Fi, cap. i. ſects 1. on which a rule to thew cauſe 


rant? 5 I was obtained, e e de eee e 

Michaelmas, 14 Gee. 2. The King v. The Inhabitants | After hearing the arguments of the council on both 
ts wn of Wlbeck in Nottinghomfbire. 5 ſides on this rule, the court gave their opinion 
Cc I Lord Mansfield, after reading the report, and an- f 
A mandamus ſuggeſts, that there are ſeveral houſe- | ſwering the ſeveral objections Rated by the council, | 
holders and farmers inhabiting and refiding within the | ſaid, the appointment of more than four overſeers was 
village of Mulbecl, able to provide for the poor; and | not warranted by Hat. 43 Eljz, on the true conftruc- 
therefore commands the juſtices to appoint overſeers of tion of that ſtatute, © 900 
the poor. Lo this it is anſwered, that elbeck is zxtra-- | Deniſon, Faſter, and Wilmot, Juſtices, gave their 
 Þarochial,: and is not, or ever was, reputed to be a vil- opinions at. large, and concurred .with the Chief 
8. age or townſhip, and therefore 'cannot appoint any ; Juſtice, „ 79997 : "ay 1 of , Wo x 1 eh 9 N 
3 S e Per curiam. Let the rule be made abſolute for 
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perſons to be over/eers. 


* 


And on argument this was held to be a good tetury, | Guaſhins the is intent and over» Ji Bur: v 
for though it does not anſwer the ſuppoſal of the writ 2 p. 7 5 7 fr 5 eee e Tow * | 
as to+there being ſeveral ſubſtantial houſeholders and ] „„ ERS r 
farmers, yet it anſwers the point in Hat. 13 & 14. cap. | after, 1 Gi. 3. Stevens v. Evans, and other. 


12. by faying it is no townſhip or village reputed as | 1 

ſueh, and it js to ſuch places only that we can ſend a On a ſpecial cſ before this court on an action of 
wilt, Vide Stra. vol. 2. p. 1143. frover for taking cattle, the queſtion was, whether 
Ed 1 =] 8 0 ad 


7 


- 


* 3 1 l WM ki 3 
4 \ $I 2 
| u 3 N ok 8 wy 3 15 5 þ 
7510 © Pagiſninit of Money. „ 
e eee 
„ weret wed e ene After hearing the arguments of the cbuneil on both '. 
44 plaintiff, his adminiſtrator, by virtue of a warrant | Aﬀ *, Bp? e eee 
« bf gifirets for the poor's rate, was lawful or hot.” E ee cauſe on this rule, the court NO. 
: ras Yom ö aden © che rade ale be 5 Che |: Lord Alana The real objeQions, I take it for 
of the perſon d to the | F we Tore the cott. 1 ee 
e eee A in 48 OO he 2 e cen dee oy 8 „Whether the or- 
Wo PN 5 mmm der is good on the face of it or not.“ 
i FCC f an execution; | Now this order plainly means the averſeer's year: 
4 „ ] er 74 1 lem and as year is fram 2 1765 to ae You 
iN but, if eee WV bad, by underſtanding it iv ava the 
ll 71 * „ YER LEN an ar of our But you cannot conſtrue this order 
| | Wilmot, Juſtice, gave Ys „ Mt 18082. $98, £99” 11 1 a bad 1 5 by , ae it ſo: for it mani- 
4 [ | mg oe ny Na 2 to the plain- feſtly means quite another aer 2 oo 
58 ; Per cur By wh By" 4 n I Alen, Juſtice, gave his opinion at large, and con- 
7 Ir tiff, Vids Bur. vot. 2. P. 1158. * - | curred with he Cut True: 3 * 3 0 
1 | JE ANT ny, © HOG oc Tr a Per curiam Let the rule be diſcharge z and the or- 
te N | Trinity, 1 Geo. Jo The King Duve. 05 der affirmed. Vide Bur. vol. 3. p. 1904. 2 85 
= Bee this caſe fully ſtated in page 251 of this work, | Es 
1001 [ under the head Certificate. © 8 Pang BOT TT eee TO TON] 9 ag | 
WW 7 Trinity, 3 Geo. 3. The King v. Showler and Atter« + 2h Payment of Money. . 
4 On ſhewing cauſe againſt quaſhing an order of ſel- | atv 5 ee n | 
18 which de. uy order of two Juſtice 972 7 | Hilary, 7 V. 3. Burman v. Shepherd. _ 
colnſhire, nominating and appointing 7. §, and 7. fo | 3 a 
etl a ene or vil- In an action of trover for bill of exchange for 100 J. 
e 1 a gory Te 5 the | zo the damage of 1 501. the court was thoved, that on 
— 5 of the ſaid e Fe village of et 2 | the. | ringing 50 into court it might be ſtruck out of the 
vear next enſuing, according to the a. þ or "9m r 6 
Ri in har end to role und e || Fi, Obit Tots ere 
ſhing the ſaid original order of the two juſtices. 5 ougnt in within 2 few years, and [ | 
CERES, | f the council on both | allowed,” becauſe payment goes to the iſſue; but in tro- 
a ”_ quien, ee we, | lo 3475 Þ Ur goes only to the damages. It may be, that the 
A The. ourt 3 clearly of opinion, that both | plaintiff has good cauſe of action for part, and a pro- 
ele orders ought to be diſcharged,” and they were | able cauſe for the reſidue; now, it would be hard to 
ſhed accordingly. Vide Bur. vol, 3. p. 139 11. ſtrike out his certain clauſe, and put him to try his 
W e da Les | 8 r cauſe at the peril of coſts. Vid: Mod. Rep. 
| | Ds} OE ANNE 2% CC IUIER n 1 
Michaelmas, 3 Geo. 3' The King v. Whitttar, and Ss” the we auto: MF gh ce 36 
ee e e e ee ee , I IETESY 
See this caſe fully n 606 of this work, Fil, Chief I eg f eas iefelf is de- 
under the head Juſtices of Peace. „ ' | manded, the action is in the detinet z but if the value is 
c oy I 3 3 demanded, it is in the debet and delinet; and the aver- 
Hilary, 5 Geo. 3. Piurt ang another, v. Weſgarth and | meht always is, that the defendant. has neither tender- 
On ſhewing cauſe againſt a mandamus, ** to appoint | ie JO Nh | | 
66) ers for the whole pariſb of Stanhope in the mne Hos e,, 
JJ queſion was, | | Tring, 8.4 30. Pale 16 Feel, 
whether the ſeveral ö a 2 were "rt quiet F ies e nota 
pariſh, townſhip, and 14 ny . for the relief of | Teveral breaches were aſſigned; one. was for nOn-pay= 
meaning of the ſeveral ſtatu pears had; and of right ment of rent; the court was moved, that on bringing 
the-poor; and for that purpoſe of over/errs'of the | 191. into court, it might be ſtruck out of the declara= 
ought to have one aint appointment EP " | Vo enen | 
poor, for the joint relief r e the ni But the court refuſed to grant the motion, and ſaid, 
In and throughout "the e ſi ſeparate conſtable- | that when it appears that the plaintiff has a juſt cauſe 
ſeveral A 405 ond fee, tewhnibips or | of addion hu e thing, they will not pur bim to try the 
- itu i | 61 bo r | , ts. Ji 2, 3 
villages, within the intent attd invanihg'of far. 13 & | ret at the peril of coits., Yide Med, Rep. vol. 12. pugs 
e "WH IP i ON ppt RIO NE Cs TS 
Mord Mani, The policy of fat. 13 & 14 Car. 2. | Michatimacy 8 lt. z. Dixon v. Willoghs or. Wills 
was miſtaken 3 . £4 Ane hah Atninifhed, On an a&ion on the caſe on four ſeveral promiſes» 
b ee, that al was an inability in | there was a verdict for the plain ph and entire da- 
| one F ; 5 the benefit of Hat. 43 El. Now | mages: it was mobedd in arre of kae that ane 
| the 2 470% we! bility appears, but quite the contra- of the promiſes was Taid, viz. that whereas the defen- 
Meret 09 Wen nee ſo that there is no | dant was indebted g him in 104 10%. for nine guns, 
Fo eee, £9 row) | e bs pays e. and did not ſay nine guineas to 
. 
vr N | ns ha 2 po r 1 | |: 1 n c: * 8 e nr 2 
8 a 5 no--ipconvenience in fetting right this * Holt, Chief Juſtice. iſt. Any piece, of money coined 
5 ket g uſage, which has obtained for forty years, Here | at the mint, is of value as it bears a proportion to 


e foundation is Watitihe ; therefore judgment muſt 57 55 current money, and that withgut proclamation. 
5 n Lag 85 Jadg e the old piece, which was 20 5. In King | 

e e, Fe en 0 for the plaintiffs. Fide | James the firlt's time, the ant was Bx proclamation 

Bir. Vat. 1610; int air 19 N "REES $13 2 'X ; "raiſed 16 f. which was the reaſon and occaſion of the | 

8 n 7 coin of the guineas, and of their being, 16.4 Mort of the 
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f 


5 5 | 2 0 : , 0 | 1 * f. + e Fan | 5 
Feſier, 6 Gen. 3. The Kang v. Helliggs and ther. | IN There are guinear of 40 f. f piece, and ſo we 
| le Oathewing cauſe againſt quaſhing an order made on | will intend theſe were, and bat the GBA wee fend 


| i 4 71 | 3 
fied the reſt, IR. 1 * EY, "I a BN. ; 
| : 2 { IT 4% ih 3 ed Ts * A 1 dj 
? 3% . 
| - | o9 | zl. 
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Eafter Wedneſday 1766, by two juſtices, appointing the | 
$3 * > . ; 2 Þ | 


© * 17 * 
V N 
4 
4 
4 a 
— 


r of the guineas; for in an. intlebitatus « 
debt by bond, Vide Salk. vol. 2. h 446; Mid. vol. 3. 
p. 239. Mod. Rep. vol. 12, P. 1btt ent 


rut, v. Mills and Hann. 


See this eaſe fully ſtated in page 19 of this work, 


under the head Bantrupts. e N 8 


place; the defendant pleaded nan Marg 
131 and as to that pleaded, that after t 


was before the time of the requeſt alledged, | 
the ſaid 13 J. which the plajatiff then and there refuſed 


On an indebitatus afſurpſit and quantum mer uit for goods 
ſold, wherein a requeſt was laid, both as to time and 
to all except 
e time of ma- 
king the promiſes, viz+ on the 22d day of April, which 
tendeted 


to receive; and that from that day he was always ready 
to pay the money, and bring it into court; Whereon 
the plaintiff demurred; alledging, that ſuppoſing a 
tender might be pleaded in bar of an aſſumpſit, yet it is 


not goed, without anſwering the ſpecial requeſt alledg- 
ed, which is not done in this caſe. 1 
Holt, Chief Juſtice: We are all of opinion that the 


defendant's plea is ill ; for touts temps preſt, i. e. always | 
ready. cannot be pleaded 8 therefore 
the plaintiff muſt have judgment. Vide Mod. Rep. vol. 


18. þ, / 8 
aſter, 10 V. 3. Canter v. Shepheard. 


On an action of trover and converſion for a gold- 
neral iſſue pleaded, on 


ſmith's note of 100 l. on the 


evidence at the trial, the caſe appeared to be thus: 


Canter had a gote for 100 . of Shepheard, which Gan- 


ter carried to Shepheard, and delivered it to him to re- 
ceive the 100 J. At the ſame time one Mr. Dale brought 
80 J. to Shepbeard to pay to hi. Shzpbeard prayed Can- 


ter to count the 80 
while Shepbeard counted 20% out of another bag. 


and receive it as part of payment, 


Canter counted 50 h out of. the 80 J. and drew a bay ; 


out of his pocket, and put the 50 J. into the bag, a 


laid the bag with the 50 J. in it on the counter by 


Him, and proteeded to count the reſidue; during 
which 


FJ. &. took up the bag and ran away with it; 


upon which Canter ſuppoſing that this was not any 

ment to him, becauſe the money. was not carried 
out of the ſhop, and becauſe it was liable to be counted 
again by Shepheard, refuſed to take the other 50 /, and 


brought 779927 for the note of 100 J. 
pearin 
point 


y the Lord Chie 


the cauſe was tried; and it was moved and argued by 
council. _ After which all the judges were of opinion, 


« 


that the plaintiff 


dant might have brought dig. 
bag. And therefore the ee yas for t 
for 50 l. only, and judgment accordingly. 


| | Raym. 


» 7 


1 


_ . Eaſter, 10 W. z. Smith v. Johnſon. 
On an action on the 4% for wotk done on a quantum | 


meruit, and alſo an indebitatus-aſſumpſit ; 2 motion was 


made to bring ſo much money into court, and to ſtrike 


it out of the declaration. 
The court b 5 

but refuſed It as to the quantum. meruit; Taying, 

ſuch motions had been 

quantum meruft and indeb, 

yet regularly they ought not to 

tum meruit, 


be tried ? Vide Abd. Regt vole bs. p. 1990 © . 
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| Te vd moved to bring ost into court in ar aBfion. 


of covenant, but the tnotien' was denied. V 7H! 
Rep. vol. 12. p. D eee e 
l 9 % - 


S.. 7; 


laintiff 


anted it as to the indebitatus une. 
that 


itatus were joined together; 
e granted on a gun 
for who can tell what a man deſerves till it 


anter ought to bear the loſs-of 530 J. 
becauſe the putting the 50 J. into his own bag was an 
appropriation of the eng 19 himſelf ; and the defen- 

etinue for the 7 7 the 


ſometimes obtained where a 


= 1 


* — 
"os 


zaly. It is was not nteefſaty to, ſet forth the: tk | 
conſideration is only ſet forth to fiiew it was not a 


4 
3 
: 


Maggot, Aﬀfonte of Walſon a Bank- | | 


e matter ap- 
thus on the 1 it was reſerved "ns 2 
f Juſtice Holt, before whom | 


n 


claration. 
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0 an, aQtion e 
count was on the | 
_ plaintiff declared on a nate 


bein 


under the head Bonds, P $5.5, Bf 


Holt, Chief Juſtice. It will be hard to let money be 


ought into court on a quantuhn meruit, and thereby 
to put the plaintiff to carry his ſuit at the peril of coſts; 
but the way is, to confeſs the employing, and that he 
deſerved- but ſo much, and to plead a tender thereof, 


f bor then the plaihtiff mag reply that he deferved more, 


and fo come to iſſue; but becauſe in moſt declarations 
there are quantum merits, even in an indebitatus, there 
it may be brought in on the zndebitatus count, and that 


will affe& the other; which was accordingly done 


in the preſent caſe. Yide Mod. Rep. vol. 12. p. 614- 
min, . 


The court was moved for leave to bring ſs much 


money into court, and to have it ſtruck out of the de- 


Per curiam. The courſe now is, on btinging mon, 
into court to pay coſts ſo far, if the plaintiff will 
out; but if it be ſuch an action in which the defendant 
may plead a tender in bar of coſts, aud that the plain- 
tiff, to uy him of that benefit, would reply a lo ecial 
captas, teſted of a term antecedent to the principal; all 
this may be opened and ſettled on motion. Yide Mod. 
Rep. vol, 12. p. 633. | $3 $4 the 1 We : 


YO TI MENTS Rs. Br, 1 . | 


© Tn an#Qion of 4% on a botid for 400 goil, Faſt 


India money, the plaintiff declared for 180 J. and it was 
objected, that they ought to make their declaration ac- 
cording'to their hen IN a 8 


Holt, Chief Juſtice, They muſt demand Engli/h mo- 


19 and — money, and ate to value it accord- 
ing to the value it bears here in England; but if a man 


will bring an action for foreign money, it muſt be dett- 
nus. Vall Mod. Rep. 901. 1 5 p. 501. ES, ASS Py 4 


Michaetmar, 13 K. 3. Cole v. Heathat, 


Tue court will never give leave to bring ptiteipil 
and intereſt into court, and Ray proceedings" on a 
bond, when the ſuit is on a counter-bond, or when 
there is any pretence of a collatefal agreement. Yide 
Mod. Rep. vol, 12. p. 598. n BO 8 1 


 Hiltiy, | Ann. Anotymouss— 
Per curiams.. Till bail is put in, the party is not in 


court, to move for leave to bring in principal, intereſt, 
and coſts. ie, Ay 


Ha, Chief Juſtice. I never knew nnen to be 
brought into cvurt, and ſtruck out of the declaration 
in an action of debt; though it has been done on a 
bond with a condition in an action of debt for rent, 


and in a mutugtur; and I have known it dohe in l- 
eee, the dreſs bing fo ene” , , Rey. vol. 


' P - 


* 
- 


action of e on ſeveral promiſes, one 

cuſtom of merchants, whetein the 
Witt declared on; e by the defen- 
dant, payable to the plaintiff, or order, c. the de- 


-fendant pleaded a tender, and brought the money into 


court. The plaintiff took the money out of court, and 
— 21 damages, traverſed the tender; and iſſue 
0 


tiff, and a 
was move 


nny damage given. On which the court 
in arteſt of judgment, iſt, That ſuch a 


note was net within” the cuſtom of merchants; but 


that they ought to have declared on a nintuatur, and 
have giver the note in evidence, - REES. 

| 2 | of that opinion, was the whole court, 

\ 2 31 1 argued, ay F 2 OO could not 
roceed for damages, after he had accepted the mont 
roy? ies wut, WY 1 * ' J 
Fi Wee Ns And 


1 0 
mbar, 10 N 3. Noſfn v. h. | 
| Zeb this caſe fully ated in page 242 of this work, 


will take it 


ned on it, a verdict was found for the plain- - 


LA) 


. ” 


712 


And of that opinion was Halt, Chief Jufltice, frong- | 
the caſe of Horn y. Lewin, Hi- | 


+ 
$ 
i 


ly, as he had been in 
F Foy 12 FI. 3. A 3g + v$ak 
| But becauſe the pgſea was 


plaintiff's council declaring he could not maintain 
it. Vide Raym. vol. 2. p. 771... 


After judgment in an a gion of dit on à bond, the 
to take his 
principal, intereſt, and coſts; and they held, that in 


court will not make a rule on a plaintiff 


ſuch caſe, the plaintiff ought to have his full coſts out 
of the penalty. Yide Mo Rep. vol. 7. p. 1 I 


 Michaelmas, 1 Ann. Bennet v. Verdun. 


On an indebitatus aſſumpſit, for that the defendant be- 
ing indebted to the plaintiff in 28 J. of Spaniſh money, 
promiſed to pay it, &c, On non aſſump/it pleaded, a 
verdict was given for the plaintiff, On a motion in 


arreſt of judgment, it was argued, that the plaintiff | © See this nat fully fiated in 80 of this woke 


ought to have ſaid 2 the value, &c. it being foreign 


coin; for the defendant. cannot be indebted in foreign 
| And further, there is a verdi& here, and there- 
fore the whole court held it good. But afterwards 
judgment was arreſted; becauſe the plaintiff brought 
this action for money due to himſelf in his own right, 
and alſo for another ſum in another count, due to him 
two actions cannot be joined. 


coin. 


as executor to J. S. which: 
J ide Raym. vol. Zo P. 841, | 


Hilary, 2 Ann, Ireland's Caſe, 


The court was moved for leave to bring the princi- 


pal,- intereſt, and coſts into court, and to be relieved 
againſt the penalty of a bond. ve ef 


— — 


It was urged on the other ſide, that in this caſe they 
would not relieve in Chancery, unleſs the obligor would 
pay a debt barrable by the ſtatute of limitations, and in- 
liſted on the like benefit here, this being an equitable 
motion. 


* 


mon rule. 


Note, The whole 


taxed.; and the remainder may be taken out immedi- 


ately. Vide Mod. Rap. vol. 6, p. 101. 
I on Hilary, 2 Ann. Mard v. Buans. p 
See this caſe fully ſtated in page 655 of this work, 
under the head Maſlers and Servants, MY 


Trinity, 2 Ann. Anonymous,” 


On an action of debt on a bond conditioned to per- 


form an award, which was, that the defendant ſhould 


pay to the plaintiff, or his aſſigns, and thereon the 


plaintiff ſhould ſign a releaſe to him of all actions and 
controverſies touching. the . z the. defendant's 
council excepted, that the award was not mutual; for 
the 50 J. being awarded to be paid generally, and the 
releaſe, which was all the defendant was to have, be- 
ing only of all actions touching the premiſes, that ſhould 


be taken only to relate to the 50 %. and not to the con- 


troverſies ſubmitted, ak 


But the court were of opinion, that it ſhould be 


underſtood of the controverſies. 


Second exception. It is not ſaid ; the defen 110 t dig | 
[ 


not pay to the plaintiff's aſſigns, which is naught. | 
The court held, that Up ror to the plaintiff's aſ- 

ſigns had been payment to the Tude 

ment was given for the plaintiff. Vid Raym. 


vol. 2. k 


_ Trinity, 2 Ant. Herbert and others v. Burflows Error. | 


On a writ of error, brought on a juds 


C. B. in aſſumpſit, where the plaintiff declared, that 


the defendant, in conſideration that the plaintiff fold 


end delivered to the defendant fo many pieces of ham- 


On non afumpfit 


mered money, - promiſed to pay, Ce. 


not in court, it was ſtaid 
until, Sc. and afterwards it was ſtaid abſolutely, the | 


— 


The court refuſed to hear of it, but made the com- | 


| penalty muſt be brought into 
court, becauſe the intereſt and full coſts are to be 


f 
| 


plaintiff himſelf, „ads | 


ment given in 


— 1 . * 7 
f | . ' ; ; 
" * ny a 5 
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| it was moved to bring ſo much money 


— 


| 
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Eafter, 13 Ann. Timber v. Gardiner. 


c 


eaded, x verdict, and judgment, was given f. 
Lew plaintiff in the C. B. N 
It was urged for the plaintiff in error, that here was 
no conſideration ; becauſe ſald and delivered implied na 
more than a bare giving a poſſeſſion of the pieces, &c. 
but not a transferring of the property. | 
But the* court. were of opinion, that it implied a 
transferring of the property. . 

The ſecond error aſſigned was, that after the entry of 
the po/iea,.comes immediately, therefore it it conſidered, 


Kc. and does not ſay where, not by whom, ſo that it 


muſt bertaken to be the judgment of the jury. 

But the court ſaid, that this was the cotiſtant form 
of entries in the C. B. and the diſſinction is between 
judgments in ſuperior and inferior courts; in the laſt 
it muſt be ſaid by the ſame court, otherwiſe in the 
firſt. 85 the judgment was affirmed. Vide Raym. vol. 


Trinity, or Michaelmas, 2 Han. Squirt 


Grevett. „ 


under the head Arbitration and Award, © 


©  Michaelmas,'# fun, Butler v. RE. 
182 Per curiam. The proceedings on a bail- bond ought 


not to be ſtaid on bringing the principal, intereſt, and 
coſts into court, after notice of trial, without it be 
brought within ſuch time as the plaintiff may not be 
delayed of trial. Jide Med, Rep. vol. 6. p. 5. 


| E after, 3 Ann. Anonymous. N 


On an action brought in this court on a judgment 
for damages in the C. B. before the defendant pleaded, 

0 | into court, and 

WR - ler — of the, declaration. K 11 | ; . 
olt, Chief Juſtice. No: you may plead a tender 

and that you are fill 3 dne Ae | N 
Then the council informed the court, that the plain- 


tiff below was now become a bankrupt; and no com- 


miſſion being out, they durſt not tender him the money, 
but would bring it into court, to remain in truſt for 
thoſe who ſhould have the fight. n 

. 1 Holt, Chief Juſtice, You are in the right to take care 
how you pay it voluntarily; but we cannot be truf- 
tees for you. So the motion was denied. Vide Mod. 
Rep. vol. 6. p. 153. . Nas: a 


 Michaelmas, 4 Anit. Pond ve Underwood, © 


On an indebitatus affiinp/it brought by the plaintiff 
as executor of C. P. deceaſed, for money received by the 


| defendant owing to the teſtator for wages (he being a 
ſeaman) after the teſtator's death. On not guilty plead= 


ed, it appeared on evidence at the trial, that before the 
will was found, adminiſtration, '&c. was granted to 


A. P. a ſiſter of C. P. and that ſhe made a warrant of 


attorney to the defendant to receive this money, being 


21 ½ by virtue of which warrant he did receive it, and 
paid it to the ſaid A. before any notice 


given of this 
will. And by the direction of Chief Juſtice Holt, the 
plaintiff was nonſuited: for he ſaid, though all acts 
done by an adminiſtrator where there is a will are void, 


and ſuch an action in this caſe would lie againſt 4. P. 


yet it is hard to make the defendant liable, having paid 


the money over before he knew of the will, to the ſaid 
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- * See this caſe fully ft 
under the head Coffs * | 


ted in page 307 of this work, 


wm = 


In an.aQion on the caſe on ſeveral promiſes, the de- 
fendant pleaded, that he gave the plaintiff ſuch a quan- 


tity of, ce who accepted it in full ſatisfaZion of the 


ſaid promiſes ; to which, plea the plaàintiff demurred, 
and the defendant joined in demurer. 1 


. ” 


lain, Rinie- the defendant's 
an was naught, becauſe it did not ſay that re 
fendant gave it in fatisfaRtions\ 
Per curiam. If the defendant gave it with one in- 
tention, and the;/plaiotiff accepted, it with» another, 
the intention of the danor muſt prevail; but the queſ- 
tion in this id, whether the . in full ſatis- 
faction, mall not as well relate to the ver giue, as 
to the verb t [eſpecially becauſe of the con- 
junction and, which ſeems to alter it from 5 18 8 
NR. en = woke 10. eee 
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Trinity, 9 8 Baal v. Ga - 


Seb this caſe fully lated i in \ page Ds. f of thi 
under wy head Damages, - en 


Keller, 10 Geo e. Beall. 


” 
= +; v4" =" \ apo „„ 
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the payment of à certain ſum of money; and in 17 
the = of 1004 part of the rn paid; and b 4 
indorſement reciti W there waz 314, inteteſt th 
due, it was, expreſled to in diſcharge, of the. 
principal. 7 was, whether the 31 inte- 
. reſt then us, Ae de taken to. be part of the 1000. 
then paid: it was argued, pat if it — 5 to 15 0 taken, 
ſo much of the intereſt is diſcharged, and by conſe- 
a much continues part vs the ee the Rill, 


r which, intereſt muſt be paid; whereas if the 31. L 
intereſt was not Aicher gen . intereſt woul grow | 
due for it, becauſe it js originally paid. 

The court ea to Ae that the 1001. then; | 
paid ſhould be in diſcharge of the intereſt then due, and 
for the reſidue in diſcharge of ſb mujctl of e | 


Vide Bret Rep. vols 8, P. * 1 | 2 5 
Ea, 1d G, Ae, 

A motion was made to ſta ay e on a 12505 | 
ment, ſuggeſting that part of the money was paid d 


that the * was willing to pay the reſt into 
court. 
Per curiam. Where a debtor owes money to. his 
creditor on ſeveral accounts, he may pay part, and ap»' 
ply it to any debt; hut if the.creditor denies that he 
received it in ſatisfaction: for: that debt, but on ſome 
other account, then he has his election to pply the pay - 
ment to what debt he will; ſo where it appears = 
money is paid iadefinitely, the creditor has his: election 
to declare on what account he received it. 
Thereſote if the debtor in the principal caſe would 
have this paymen le 


ment applied to the judgment on tgh 
terurs, be ſhould e e pay or render all hos money) 
due to the pla 


inciff on 8 contract; or otherwiſe as) 
far as the penalty of the * covers uch debts; 
for this ene rer V7 j nt 


*. * 60 
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A bond was dated in the pig won tor! | 


payment bf ne. 
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; defendahit francs, thas if bn "the bond, and 
s the” diy of ing put Ne 4 nal th 10 1 


will be good; * the Way . nl 


A te ME had Damages. v 
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to accept a life ſum than indus val the — on 
the account af any former indefinite payments, when 
there are other accounts between the parties, unleſs 
the defendant confent''to bring all ia that is due 0 the 
PR "Vide Med. Rep. vol. 5. 33. to 
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it into court, and cha 
is peril. LE: | 
certain What was due for diet 
e the agreement was /igthe 
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On a nfs At yp Bog in an action for money 3 it a ap- 
- peacedobet 8000 l. was advanced tothe detendant: the | 
plaintiffs in the year 1720, on & pawn of 2090 J. | 
— the defendant not having 2 it 3 the — 
to be tried was, whether the plaintiffs could proceed 
againſt the perſon of the defendant, or muſt Rand r 0 
the remedy againſt the ſtock. And after proof of: 2 
ny particulats, to induce a belief that in theſe loans no 
regard was had th the perſonal ſecurity; the court left 
it to the jury on tir point. that where mag id gene- 
rally lent un a $ it will not depride the lender of 
his remel y ug de perſon : and that to diſeii 
übe perſon of the borrower, there ai uſt be a f 
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Trinity, 8 Gent 2. "Hutſon, | Executer of Grove, Stal. 
|, FR ee takwood,” 


On an action of debt on a: bond, whereby the defen- 
dant's teſtatot, together with one Hicks, were jrintly 
and ſeverally bound to the plaintiff 3 teſtator ; the de- 
fendant pleaded, that Staliueod the teſtator, in his life. 
time, and the ſaid Hicks, paid off the hond: the plaintiff 
replied, that the ſaid Stalwvod, and. Hicks, did not pay it 
in manner and form, us pleaded z and thereon iſſue was 
joined, and a verdict was [eq for the plaintiff; and 
it appeared on evidence, that a ſmall part of the bond 
Wt paid by the ſaid Stakbord in his Ii 


e-time, and the 
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ſt paid off by Hicks, after. Staliuood' death,  \ 
"The court was moyed for a new trial, and the queſ- | 
tion thereon was, Whether the evidence verißed the 


defendant's plea? It was -argued that it did ſo; for 
that Staluuood could not 201 be money, but in his life- 
time; ſo that the words, in bis life-time, muſt be 
thrown out, and 
% > | AARON 6h OMG abt ad $96 oY 
But if they are to recover, that is not a material 
eircumſtance; for the ſubſtance was, whether the prin- 
cipal and intereſt, due on the bond, Was paid, or not; 
and therefore if A. and B. are bound, and B. only is 
Tued, and pleads payment, and the evidence is that the | 
money Was paid b p; that is evidence of B. as ple. 
Per turiam. | No doubt of lt. 
Lord. Hardwicke, who tried the cauſe, ſaid, it ap- 
peared that Hicks only entered into this bond as ſecu- 
Tity for Staltaod, but took. no counter-bond; ſo that 
this action was only brought to enable Z7ichs's, execu- 
tors to recover over; for if it had been only a ſingle 
queſtion between the plaintiff and defendam, whether 
the money was paid, or not, I ſhould. be for extending 
the words of the plea ag far as poſſible ; but it appear- 
ed that this action was only to reimburſe the ſecurity, 


„ 


z K F 


— ᷣ Z 


and Staltvood's executors had taken advantage of the 


act for the amendment of the law, and pleaded 'pay- | 
ment by the ſecurity to an action, wherein the ſecurity 
in effect was ſuing for his reimburſement, and that is 
a defect in the | Forth ; and then the queſtion was, 
whether the evidence did maintain the iſſue, viz. whe- 
ther there was evidence of payment of the whole ſum | 
by Staltwood, in his life-time, and Hic... 
The defendant might have pleaded to this action tw]o 
ways, either CORE to the truth of the fact, that 
Staltuood paid part in his life-time, and Hicks the re- 
mainder after Staltvood's death, and fo that the whole 
- . monty was paid before the Lo was brought; or elſe, 
according to the operation of the law, that Hicts paid 
the whole; but he has taken another method; and 1 
muſt confeſs, I think the words, in his life-time, are 
of no great conſequence z but ſuppoſing theſe words 
were not in the plea, the payment is ſtill pleaded as an 
entire fact, when it comes out not to be ſo; for the 
Jaſt payment was for Hicks, and for the executors of 
Stalwoed;, and therefore I think 
have any ſtrained conſtruction. Wh a 
Page, Juſtice, Can any one ſay, that payment after 
StalwooT's death was payment by Flicks and Stalibsol? 
For you ought to prove the payment, as you plead it; 
or ſuppoſe Hicks had paid the whole- after Stakvood's | 
death, would that have maintained the plea? and yet 
this is the ſame caſe. - e STOOD | 
So the rule was diſcharged. Vide Caſes Temp. Lord 


Win, 18 Geo. 2. Archer v. Suati 
The deſendant purchaſed the equity of redemption, | 
and had poſſeſſion of the eſtate : the leſſor of the plain 
tiff was a mortgagee, and. had alſo lent money on'a bond. 


And the court being moved to ſtay. proceedings on 
of the martgage - money, with intereſt and coſts, 


it was referred to the maſter. And the leſſur inſiſting gg ³·ꝛ ¹ aig ono 
Hilary, 7. 34 Lord Gerard v. Lady Gerard. 7 


to be paid the bond, before he would re- convey, the 
. matter was: ſpecially eported. And the c were of 

er * this not bei 8 y an heir, 
but by the mortgagor, or hie nee of the equity of 
redemption, they could not be allowed the . 
to be brought in; but were to act in this caſe accord - 
ing to the rules of a court of equity, where a redemp- 

tion is conſtantly decreed on | 


— 


* Pos. 
tl . 


then. it ie a plea of payment by Stal- | 


Was paid, or not; 


the plea ſhould not | 


—- 


| bald” not app 
iſc 


e ſhould be ſtruck out of the declaration. 


8 


- 


. 
* 
* 


| * = Michaelmas, 10 r 3. The King N Moor. | 
The defendant was indifted for ſuffering bone-lace- 


2 


nent of the — 
. moxey.onlys 32 it was ſaid to have been fo held in 


Ft SOD enen LOSES e 
Finuy, 16 Gi. 2. Gaullard v. Cone 


equally a debtor for what his wife receixed while ſole, as 


A caſe 


ferved, it was determine 
election. Vids Stra. vol. 2. $i 1194." 
$6 > | 4443 * ata: tal ad? ann $113 1:78 39 3 


ſhould not have leave to bring 2679 /. into court, on 


** a ſum certain, or capable of being aſcertained by mere 


into court, and have fo much of the 
„ mand on him ſtruck out of the declaration; and - 
* that if the plaintiff will not accept it, 


+: | Michaelmas, 3 Ges. 3. Fiſher v. Prince. 


'_. Adjudged, That fat, 4 & 5 Ann. f. 16. for pajing 
money into court, ought to have a moſt kberal! conftruc- 


exerciſe their own authority to extend the ſpirit and 
reaſon of its The ſtatutè meant, that in caſes of pe- 
nalties, by way of ſecurity, the clear, final. juſtice of 
the caſe ſhould be atrained in t 


1 


| Hilaiy,-14 Geo, in this court, in the caſe of Wand in 
the demiſe of | Cowhurſt)) ve Mortimer and others, and. 
4107, 4} 


” 17 


One Sammel Owen: was indebted to the plaintiff . 
coals., He died, and made his wife executrix. She 
continued to deal with the plaintiff; and received coals 
on her. own account; then ſhe married the-defendant; 
who alſo received coals on his on account, and m 8 
ſeveral payments, generally on account. Theſe pay- 
menis, if applied to the debt due from the executtix, 
and her debt whilſt a widoew, cleared both theſe ac 
counts, and the proſeot ation was brought againſt the 
defendant only, for what was ee in Fs time. 
And the queſtion was, who had the right of applying 
theſe payments, there being no direction from che de- 
fengant, who it was agreed had the firft right? 
Le, Chiet Juſtice held, that therehy it devolved to 
the plaintiff, And the defendant being y the marriage 


for what was after; the plaintiff might apply the u en 
received to diſcharge. the wife's 27 debe 4 but as 4 
the demand a inf her” as'exccutrix, the validity of 
which gepended an the queſtion of affets, and manner 
of adminiſtering them; ſie was of opinion, the plaintiff 
| y any of che money paid by the defſen= 
dant to the diſcharge of that demanßcg 1 
 Acaſe was mentioned to have been before the Chief 
Juftice at Safe aflizes,' in 1730, 5% v. Cutting, 
where the aefendant owed ' money! on two bone 
and paid money on account, but gave no direckions 
which he would have it applied to; and on a caſe re- 
, that the plaintiff had the 


* 


Hilary, 1 Gee. 3. Hallett, Eſq; and others v. The Fat. 
On ſhewing cauſe againſt a tule why the defendants 


two of the aſſigned breaches only, and that the ſaid 


rd Mansfield" obſerved, that in motions of this 
kind, where the defendant applies to pay money into 
court, and to have the demand thereupon ſtruck out 
of the declaration, the Jaw ariſes on the fa#; and the 
true diſtinction is, “ that where the ſum demanded is 


4 computation, without leaving any other ſort of diſ- 
s cretion to be exerciſed "by the jury, it is right and 
„ reaſonable to admit the defendant to pay the mo ty 
aintiff 's de- 
he ſhall pro- 


«© ceed at his peril.” Vi, Bur. wot, 2. p. 1120. 


ö 


tion; and that the courts of and equity ought to 


the courts of law.. Vide 


1 . 
ar 


makers to ſet up their goods on ſtalls within his yards 


Bur. vol. Jo P. 1363. 75 
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See this caſe fully ſtated in page 379 of this works 
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* Y ö 


3 i 5 5 f 947 
Please, BVleadinas.: Kc. 


and taking fo much a piece from them for it. It was 
ſaid to be ſetting up a market, and that a = | 
would lie, and by conſequence an indictment for 
the uſer ; the defendant pleaded guilty, and ſubmit- 
ted to a fine, and hereupon, though. he had entered 
into à recognizance to try it, bis recognizance was 
diſcharged- Vide Mad. Rep. vol. 12. p. 235. 


” * 


ö 


| warrants | 7 


| under the head Bonds 


* 


* 


74 
* 


1 
* 15 
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. 
* 
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Far, 3 Geo. 3. Bongfaus v. Rybot. 
See this caſe fully ſtated in page 245 of this work, 
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ad at Ho non moet, $07. ale 145 See this caſe fully ſtated in page 30 of this work, 
. ..  Michaelmas, 11 V. 3. The King v. Patting, | under the head Aion, © 1 | 
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The defendant was convicted of a _ Alen VVʒůi r 
judgment, or the poſtea returned, moved to ſubmit to © We ; 
1 Af and having ſhewn by affidavits,” that the riot eee I OT LES eL- . 
was in refiſting one, Who, by pretence of a N eee e eee ee een eee 
from the admiralty, would ſeize on goods which he | TOON INET Inns $772 
had diftrained for rent, he WR, 3 
Per curiam. The paſſea ought to be returned the 


next term after the trial. Vid 
37. 60S 3, 07S 
| kth id ws 1 
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Holt, C. J. A fine ought to be abſolute; and not con- 
FE: ſuch a 2 
done in future, is void. And by the common law, a fine 
be for the default in 


_ ditional ; and therefore a fine, unleſs 


> * * 


for non-repairing of a highway was ir 
not r the highway, and ought to be abſolute; 


but by A late ſtatute, the fine is to go towards the re- 
ai. fag ted: Be, e e 


Michaelmas, 13 W. 3. 5 Anonymous, 


On an action on the ca/e for money received to the | 


9 


plaintiff's uſe, it appeated on evidence that the defen- 


dant had indicted the plaintiff- for rgrating uo; and 


afterwards compounded. the matter with him for a ſum | 


for which money this action was now 


of money, m 


brought 
* Holt, 


12. p. 602. 


Michaelmas, 2 Anne Anonymous. 


9 Halt, Chief Juſtice. When A ſtatute gives a pe- 


nalty to be recovered before juſtices of peace, and 


preſcribes-no method, it ought to be by bill of iadict- 


ment. Vide Salk, vol. 2. p. 606. 


F 


1 Hilery, 2 Geo, 2, | Baldwin V, Morgan. | 


The plaintiff, out of the penalty of a recognizance | 


of bail, | levied not only the money recovered, but 
ſome coſts not included in the judgment, but ſuch as 
he really had been put to; and upon motion it was 
held, that though equitable coſts may be levied out of 
the penalty of a bond, yet it was too hard to ſuffer it 
to be done againſt the bail: and ſo the overplus mo- 
| = was ordered to be returned. Vide Stra. vol. 2. p. 


= 


Hilary, 2 Get. 2. The King v. Malland. 


On an indiment on flat. 12 Geo. * c. 35» for burn 


ing place-bricks and f{tock-bricks together. On de- 
murrer it was objected, that in this particular in- 
ſtance, though a penalty of 20s. per thouſand is given, 
yet there is no appropriation of it, or any method 
preſcribed in which it ſhall be recovered, though there 
is as to all the reſt; and upon looking into the act, it 
appeared; this offence was omitted out of the clauſe, 
which gave the brick/ayers company power to ſue for 
the penalties; and therefore the court held, that the 
20s, per thouſand was in the nature of a debt to the 
crown, where the unappropriated penalty would go, and 
was ſuable for in a court of revenue, and not by in- 
di&ment; though 1 Mod. 34. and 1 Ven. 63. were 
| 2 to prove that Fe ay 5. ought to be the meaſure of 
the fine upon the indid ment: judgment was given 
the dckendants. Vide Stras vol, 2. % B68. 


4 


— 


Chief Juſtice, was ſo angry with the parties 
for compounding an indictment of a public nature, 
that he had the plaintiff nonſuited, and fed he de- 
fendant; and be ſaid, if it was an indictment for a 
private wrong, they might do it. Vide Mod. Rep. vol. 
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ſaid will the faid V. R. made another will, and there- 
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C9 nn! 6 A and 17 11 
e . Michaetmas, 1 W. 3. Skinner v, Kii. a 
On an action of covenant, the plaintiff affigned a 
breach in non- payment f rent; the defendant pleads, 
that he paid it, and this he is ready to verify; and on a 
demurrer to this plea, it was adjudged ill, becauſe it 
was an affirmative to what went before, for that was a 


negative, viz. in non- payment of rent, and therefore the 


defendant ought to have concluded to the country; for 
otherwiſe, piecs would be infinite. Vids Salke vole 3. p. 
209. | e eg a 


©. 4 


f q = 5 Fa 84 R * IS 2 4 8 P þ 
Micbaelmas, 1 W.& M. Anonymous« 
n i 434 N a. F s. ö 3 FE I'S . 
If a man be bound by recognizance to appear the 


firſt day of the term, and is charged upon his appear- 


ance withian information, in caſe the information. be 


laid in Middleſex, the party has time to plead during 
all that term, ſo that it cannot come to trial in the 
term; but in caſe it be laid in any other county, the 
party ſhall have time to p/ead till the next term, for he 
is as much concerned to defend himſelf in thoſe caſes 


as in any civil action; and ſince the law allows him 
council, the law allows him time likewiſe to conſult 


with them; for not to allow the means of defence, is 
to take away the ſubjects defence; it is otherwiſe in 
capital offences: but note, in theſe caſes there is no 
council. Alſo where the party comes in by cepi cor- 
pus, or upon an outlatwry, he ſnall plead preſently, for 
then be has been guilty f a contempft. 
Per curiam. Contrary to the caſe of the ſeven bi- 
ſhops. : Vide Salk. vole 2. p. 514 2 4 5 A. | 


Eaſter, 2 V. & M. Waodward v. G.. 
Ia covenant, the plaintiff declared that he was ſeized 
in {ee and that by an indenture made between the plain- 
tiff and Elizabeth his wife on the one part, and the de- 
fendant of the other part, /t is witneſſed, that the plaintiff | 
and his wife demiſed. It was objected, that it bein 
ſhewn that the buſband was ſolely ſeiſed, the huſban 
and wife could not demiſe: but not allowed; for it is 
not affirmed, but only that by the indenture it is wit- 
neſſed, for the teſlatum is a rehearſal of that. Vid. 
Salt. vol. 2. p. 51. *** 


 Michaelmas, a I. & A. Cone v. Boles. Error. 


On a urit , error brought on a judgment in reple- 
vin in the C. B. againſt three eee _ 
was an infant, but all appeared by attorney; judg- 
ment was given againſt the plaintiff, who aſſigned this 
for error; t it-was held that it was not affignable for 
error, becauſe it might have been pleaded in abatement, 
Vide Mod. Rep. vol. 12, p. . A 


Michaelmas as, 2 . 3. Lader v. Loder. 


5 Ia an aQtion of debt on bond brought againſt an . 


niſtrator, with th will annexed, the defendant prayed cyer 
of the condition, which was, that . R. ſhould not 
revoke his will, and plcaded,/ that the ſaid . R. did 
not revoke his will; the plaintiff replied, that after the 
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W. cn» 


by did revoke the firſl will, and this he in ready to 


uri and on a demurrer. A e 
LE that thoug . an affitmatiye to a prece- 


dent negative in the plea, yet the plaintiff need not 


conclude. tg the country in his replication, hut aver it 
as he had done, becauſe in the replication new matter 
was ſuggeſted, and therefore be ought to conclude, 
and this be is ready to verify. Vide Salk 


Micbaelmas, 2 N. & M. Kemp v. Andrews. | 
- On an action of trover, the plaintiff declares, that one 


N. J. S. and himſelf were poſſeſſed, that the others died, 


and the goods came into the defendant's hands, c. 
The defendant pleads, that they were joint merchants, 
and no ſurvivor, by law amopgſt them, and fo prays, 
that the plaintiff, as ta the ji teach py : barred. 
Demurrer, and judgment for the plaintiff | For tho 
no ſurvivor, 1 [nft, 182. a. pet the plaintiff had no 
right to a-parpart, and joint: tenancy ought to be plead- 
af in abatement, and not in Gare. Xie Mags 4. Rep. vol. 

2. 5. 3. EY e een 3 bo ws rt grid 4 
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 Michaelmas, 3 M. MM. Anonymous: 1 
$: 20% 387763 ; 100 a i 05 S465; ll tie gg 
On a writ of homine replegiande, one muſt plead in- 


TJ by * 

5 * & 4% £4 l * % %* # © 3 5 : - 

- & 7 * * N q Ne 5 2 * © 11 
1 . 


Med. Rap. uul. 13. p. S. 
Hilary, 3 & 4 V. & MN. Parker v. Harris. Error. 


On error brought on a judgment in the C. B. in an 
action of debt for rent, wnerein the plaintiff declared | 
upon two demiſes, viz./ of one meſſuage, being in the 
Riſe of Hampſtead- hill, having it for Jevensyears, pay= 
annum ; and upon another demiſe at will, 
paying after the rate of 18 & per annum, during the | 


ing 18 J. per 
continuance of that demiſe. 


The defendant pleaded in bar, that at the time of the ; 


demiſe, the plaintitt was not poſſe{{ed of the tenements, &c. 
; 725 plaineiff replied, that before the demiſes made 


by him to the defendant, Lord Wottan demiſed to the 
f iff a piece of land, with an old houſe and barn, 

eing a parcel of the GER m forty __ the -On 
faid Lord Mottan then and there having full power | the C. J. in a ſuit in rep/evi 
and title ſo to demiſe it, c. by virtue whereof the | 8 epevin, wherein the defendant 


plaintiff was poſſeſſed, and made a leaſe to the defen- 


laint 


Gant in manner and form, Cc. 


To this replication the defendant demurted; and 


right 
what e : and | 
be a good exception, it being upon a demurrere 
Then it was objected againſt the pen, that the de- 
fendant had ſet forth, that at the time of rhe den 
plaintiff had no poſſeſſion of the tenements ; it ſhould 
| have been et the times, becauſe the plaintitf had de- 
clared upon two demiſes, and he might have a title 
when one part was let, though not When the other 
was demiſed; and this ſeemed to be a good exception 


to the bar, for that the defendant ought to have pleaded , 1 4 1 && | M 


diſtindtly to each demiſe. . 

But then an exception was taken to the declaration, 
that there was no place laid for the premiſes demiſed; 
for in and on the riſe, &Cce. is only a deſcription of 
the ſituation; and of this opinion was the Chief Juſ- 
tice; but the other three judges held, that the venue 


ſhould: come out of Hampftead, which ſhall be taken 


for the vill; and that as well as if it had been ſaid 
at the riſe; and ſo judgment was given for the plaintiff. 


* 


Per curiam. The reiervation to the rate is not good, 


it being upon à leaſe at will, where the time of pay- 


ment of | un 
nant holds over a day, he muſt pay t 


nemme UGTL TAC £1 1 114 n 5 
But. Juſtice. Dollen inclined, that it being uncertain 


e rent ſhould be very certain $68 if * * 
＋ ent O E 


how long the tenant would. continue in _potiefiion, he 


x 
OE 


+ 


being only: tenant at will, this reſervation may be 
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1 he 'ough 
tm | '4wry, he ought to 
Aantor without imparlance, as in an appeal. Jide at not ſo 2 the 
AI j| accepts the plea, be thal 
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Pleas which go 
very certain. Vide Mod. Rep. vol. 4. p. 136. 


. ? - 3 * Y yy ; 
_ Michaelmas, 4 Wt H. Barker 8ndit, 
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demiſe, the 


veyance. Vide Mod. Rap. ual. 4. p. 149. 


the fee 


0 0 other objeRions, it was held pot to. be | n 
© necellarily be wid 9 years, umeſs mate 


{1 material for the plaintiff in his replication to ſhew his 


ud in che banks; Upon th 
reaſons and authorities alledged at the bar. * * 
And likewiſe the cohtt concurred in opinſon with - 
the Judges of the C. B. mY tithe place whence the venue 
tho 1 PO» which, muſt, be from Homp/ead, for if 
had been near Hampffead, then there could be no 
objection to it. %% ara two, | 
ut becauſe the nnn. was held to be void, 
the 7 owe the-C. B. was reverſed in Micluelma? 
lowing. Vide Mad. Rep. vol. 4. p. 7 “491. 
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; In cjeetment, the defendant comes and fee, that thy 

land is ancient a e ON pint the 

. to Hig chere Tp 2 ſpecial demurrers. . - - - 
Bol, Chief Juſtice, Thy phindff might have refuſ- 


1 a defence: 

de de admits a defence. If a pern lead ous 
110 it ſub pres Keill , and if be 
U 


ed the plea f r want of a if he receives 


s 
» % 


| Renn uſe it; but if he | 
yr he inal not demur for that cauſe; for 
it is well enough if he allows it. Vid . 4 
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Tronity, 4 M. & M. Helev. 7 Biſhop of Exeter, and 
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„On a. writ of quare impedit, it war adjudged, that 
to the difability of a perſon ought to be 


See this caſe fully ſtated in page 381 of this work 
under the head Belge, Matters a Wes 


n 


On a writ of error brought on a judgment given in 


made conuſance, as bailiff to one N. M. &es 
Adjudged, That pleas muſt be framed according to 
the operation of the deeds on which' they are ground- 


. | and | ed, and not according to the words of fuch d gd 
an exception was taken to it, that the plaintiff | example, if a deed is ee for 
ought to ſet forth what eſtate the Lord Wotton had 
when he leaſed tothe bing, and Sat lh power, | 2 
and title, was not ſuthcient, without ſhewing | eſtate grants the ſame to the perſon in reve 

Rate he had z and this ſeemed in the C. B. to ne to the perion in reverſion, ſuch 
makes a feoffment to the other, ſuch feoffment will not 


| be deemed. good at common law, 


ave and agreed, ſuch WP 
make a grant at cont law, and e 
pleaded with an attornment. If a tenant for life of an 


grant muſt be pleaded as a ſurrender : if one joint · tenant 
becauſe in this cafe 


they are jointly ſeiſed, therefore it muſt be pleaded as a | 
confirmations If one of them pleads that the other 


agreed, ſuch pla will not be deemed 3 
that caſe a releaſe, and nat a grant, * _ IT " 


con- 


4 1 ky 


Heare 


In an aQion of debt "Ho rent * an 8 of ** 
for forty years : the defendant pleaded that à year before 


the plaintiff made a leaſe for forty years to H. by vittu 
_ whereof A entered and was poſſeiled ; and 9 fer1 4 


the defendant did afterwards enter, yet he was accounc- 


able to the ſaid 4. On demurrer it Was argued, that 


the ſecond leaſe was void for the firſt thirty-nine years, 


- and fo was the reſervation; and that here was n 1 
= h, becauſe the laſt of the $ no efop- 
34 * 


ears paſſed by the 
Plow. 453, 42% 1 IH. 47. Where a tenant pon 
auter vie made a leaſe for years by indenture, and atcer- - 
wards-purchaſfed the reverſion, and it was held that the 


lea ended by the death of cf que vie, ſo is 3 Gro. 707» 


Hut, Chief Juſtice! The reajon of the cafe in Elnff. 


is, "becauſe the tenant fot life has a frecheld, which 


is a greate eſtate, and the leaſe will need no efeppel, if 
te: but in tb principal calethe leaſe, muſt | 


: 
- 


— 


good Sonia: ind a3 Wie Thr rears may 
2 take effect ay to part by el, and "is be ho 
reſidue, by paſſing a real intere#, is very | plain from th 
common cafe of bm N leaſds, whith: are "all © 
them as to part by Ne and a tent 

thereon: Fide Sal A 


4 75292 
3 I 2 unk 
Ham. 1 * . r lien 


Sie this este fully Rated 1 
n ar. ad 


iu, u 


| 274228 
| £139 


an aAion on the caſe, roup ht by an "a wi | 


ag 855 The fiſt drawer-of à bill © fach chan, g bb 
2 pleaded that the ipdorſor at the time 2. the 10s 
dorſement was a bankrupt. 


Per curium. This is 4 ec 3 in Br, for a bank- 


rupt is diſahled to aſſign a ll; but then he bas! it 
| have pleaded a commilhon, tak i, oF are hug 
ment-was given for the * Fa 


12. 7 50. Ss: gat 22 


Fafler, 5 & M. Ae 1 
42 this be is ready to 9270 55 held to be only kern 


* 1 
17 wo, 


_ 


and though it has been held to, be, 1 2 5 5 . | 


quent opint6ns have ** W 
vol, 12. . e 


© oe 3 e a e, 
5 E444 - bs. ks £0 A 734-21 593.47 an 33 HIST ARS 
} 


AMichatImas, 1. & 233 Bor. 


7. 75 17 6 


Hol, Chief Juice... Onan adionof dit on ajudg- | 


ment, it was Fear that a * 0 "it pending in the 
ha , is. ng bes in 3 
vol 1 76. | 


Exchequer C 
70 Nod. Toe 
ig. K 


| Michadlnas, 5 10 Harding v , 


See ti is caſe fi ly Gated. Page 4 0. of this work 
under t the head EZxecuters 4 4 rators, 1 


| Micharimas, 51e 1. Griffith v. Harrifo. 


| Fee this caſe f lly.6 Res 1 in i page 10 of 52 work, 
unde the head x 


len 687.18. Tis ng and TIS 


f 


. this dhe folly lated in Page 365 of. 05 odd; 
under the head Departure. 4 . 


al, 6 n A. Natel v. Ne, 


09 ion on te x peer 3 
the plainti an alien, horn in Franca, under — 
egiance of 7 25 * king. To which pla th — 
14 05 replied, and concluded to.the country; 
dant, emurred . o the plaintiff's, replication. | 
the Pepe, ue was not well taken, be- 
cauſe the p int — not to have concluded to the 


3 
+ 


$64: Loy ; 


dbu ridings," 


A. 


9 e 


© 
e : 
fi 


q 


; - 
, VR 


l 


* 
I” 


FT. 2 


country; for th re ing new matter ſet forth in the 


replication, he ſhould * given the * an op- 
Feen to rejoin Vide Mod. Reps vol 4. 5. 72 


Elte 6.4. Hd N. ” 


15 an action of debt. br 1461 thewing; . that 32 
fideration h 97 e defendant, the gent 
him, 8 be (t e e by bis dee did 
venant 27 * hiq 5 4 hoy; E — 
N who claimed . * Ie then ſets 
that A did impltud him, @ ber things, in yt 
equrt of wehequer, in an 1 85 450 to 7 his 
| 8. and on à demurrer.to Jaratit — it Was 
ill, becauſe the war 321 ether wy, 
were CIO: Vide Lal. vob 8. 1 71 Þ:1199 1 


* J D 4 


nee, o. Hes, „ Gt 


WI $3.4 > 4s} alli I. 1363 


2 . Was Gl, ainſi Richard Symms, 
5 * l e the e * whom, c. is 


| 


— 


calle# NZ Syindnds, l 


% | kad \Þ's 
PT de 
Richard Symms, and this. fans plained tied, 
8 the. defendant. was call kun as well by 


ne name 8 1 the other, 4 th 

au Hi B. Ergo this 8 wp — _ 
e defen enougt ſi 

19 15 the rd ard is called Richard Symands, ar 

n ian name, and plead a mij 


Ep all.is diſcontinued! by the plaintif% 


to E to t country. | 
bere one affirmative comes.in anſwer to anoth 
affirmative, i in ſuch caſe it ought to de averred, he 
not Snug to the country; but it is otherwiſe where 
ative comes in anſpyer to a precedent n 
t ye z there * — this caſe 8 defendant having added 


a renee: intiff oaghtt to have con- 
clud avi glee. th to e viz. — oountty; fol 

in his pleatthe r. ſe is q a negatiye, and ever 

neral negative muſt conclude to the;country SE 


in this Bf the-mu/concluſian of the 
4 3 * Eh. ws 4 vol. 3. 4 LARS 


** Wh. * 
1 \ 24 i. IF, W 


Adele. 6 W * M. Waytes Ve Drigge. 5 


5 that the prifaner was brought before Mr. Juſtice 


e e the Plaintiff did not conclude, as ee . 
cord. i on 

Holt, Chief Juſtice. The escape is the gi of the 

ion, and the commitment is hut the (the gjd. of th to it 
though it can be no eſcape without it; but the re 
is not the matter of the action, but the N was ; 
for then the plaintiff ougbt to have og a c as ap- 
pears 7 ens but here the 5 e e it is but 
matter of for or it oug ve been gir C 
eviden & on 127 debit pleaded, is the ple for 1 
Aion 


| defendant in this N 5 e 5 gi 


is grounded, on matter and not on the record; 


to ke but * nul tiel recon. 6a * , n . 
no 16 59 jan 

9 6 4 & 1. FI n Gs..." 
- an action of trępaſi for taking aa impoundii ing a 
cow, 8 pleaded a 1275 . 82 that 


Was ſeized of: ſeveral langs, of the tnitior © 
Ae and oof che. fy - 4 cloſe os Lowbill 
arcel of the ſaid manor, to him 179 his 
wrong bende 957 Ance eftor Kin, 4 aceard to 
' the cuſtom of the 00 thafor, and 8 eli 
cow was in the ſaid * g doing damage, Nc. 
The court were of ppinjon, chat where ſei = 
fee is pleaded of a copyhol 
of an offence; with which * ſendant is dna 
be muſt ſet out the commencement of his eſtate. 


e r r 


144 Ws + \ + 4 s 
744 "ov * 


” x4 
E * 


75 7 W. & M. e Pb 1. 


ap action of aſſault. and batters 
. a jt Juſtifitation, Viz; that ne 15 Fieho on 2 
rfe in the h. y, und mat on à fadden Zh 
horſe ſtarted and run on the plaintiff, who en 
in the wir oY 59 he was called to to go out, which Was 
the ſame affablit.» | oY 
wk 1 deb tht pe) plea the pl int tf damurred, on 
als 'ebuntll Motedg that what ge 
HP _ might! bet key a8 3 ſofficient 
Juſtifiestnon for the aſſault 7200 i ry, for that it w 
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namer to 


\ But. 
bead ecaufe he averred his plen, when: 0 __ 
ude. 


18 an action of debt brought for an alen ie nvds 
1 and dy him it was objected, be- 


for if it Was, then the Ker *tould not 1 . debet 
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under the head Acceptance. 


| de | nis. 


| 516. 
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ſendant as executrix of her hufband, ſhe pleads that he 
died inteſtate, and that adininiſttation was committed 
to her, H wherefors ſhe proys judgment whither /be c 
to be compelled to anfever. I he exception was that 
defendant did not traverſe without this,” that 
j J. TM 
Per curian. This ples is better without a traverſe, 
for the defendant ſhews the plaintiff in what manner 
ſhe is chargeable; ſhe has-confeffed nd av oided All the 


ua; has ſhewn that" a" rightful adminiſtration was 


committed: it is a foreign intendment that ſhe has 
adminiſtered any other way; and if ſhe” has fo done, 
you ſhould have come in and ſhewn it in your repli- 
cation; but then, this concluſion is ill in abatement ; 
every lex uld. have its proper concluſton; this ſhould 
the bill be gusſbed. 1 

It is indeed a” good pen to the juriſdiction of the 
court, but not in this cafe, and à reſpondeas ouſter was 
awarded. Vide Med. Rep. vol. 18. P. 83. | MOR 


* 


Michaimes, 7 Ed. Smith v. e. 


15 


* * 


Per curiam. There is a difference between doing a 
thing by a man and 'his'afligns, and to them; if a 
thing be to be done by a man and his afhgns, you muſt 
there alledge in the disjunctive, that it was neither 
done by him nor his afſigns: but if a thing be to be 


done to a man and his aſſigns, you need not mention 


his aſſigns; for if be has 2 


77 it over, it muſt be 
5 the other fide, «i 


* z 


(8 


EIT: 
1 
. 


© Michaelmar, 7 V. 3. Young v. Rudi. 
| See' this caſe fully ſtated in page 15 of this work, 


* 
3 


« 


| Michaelmas, 7 W.3. Wigmaere v. Veal. 

A tender cannot be pleaded after imparlance; it does 
not bar the action, but only excuſes the penalty; 
wherefore in pleading a tender, you muft plead always 
ready to make ——_— and conclude petit judicium 

ide od. Rep. vol. 12. p. 84. a tet 


W. 3. Bowyer, Pewers, ar 
Botuers v. Coat, or Cock. 


See this caſe fully ſtated in page 471 of this work, 


under the head ERecutors and Adminiſtraturs. 


um 8:3, Plercev. Bü. 


© The defendant pleaded a falſe plea in abatement, viz. 


That the plaintiff was dead; and the court was moved, 
that the attorney might be compelled to ſwear it. 
Holt, Chief Juſtice. ,We cannot compel him in 
any caſe to ſwear his plea, but where it is a foreign 
lea; but the attorney, if he puts in-a falſe plea to de- 
ay juſtice, breaks his oath, 'and may be fined for de- 
ceiving the court. | 2 18 


Note, The court will not order a man to plead pe- 


remptorily till the rules be out. Vid, Salli. vok 2. p. 


4 * 8 


On a motion made, that the plaintiff may file his 
original, and enter up the iſſue on record, for he has 
fince arreſted the defendant three times for the ſame 
cauſe of action; and the defendant doubted whether 


Beer, SW.3, Armitage v. Rew. 


be might plead in bar another action pending with a 
© prout patet per 'recordum. before it was entered. 
Per curiam. He may ; if they do not enter it, you 

may, without any motion in court, give a rule to en- 
| Io | 3 | 


u, Chief 
nbd of 


the C. 
TY 41 
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ne 


the admi- 
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ralb hay .cauſed great confuſion | Formerly adeelars- 
tion was entered on the roll the ſame. day wWhereon the 


' n which was called the imparlance-roll, and 
then the next term they entered their declaration over 
again, with another prout patet on another roll, Which 
they called the plea-rol/ ; but now the prothonotaries 
have thought fit to alter the courſe, making the pla- 
roll an original roll of the ſubſequent term, without 
another pout patet. There was a fimilar-caſe ſome*time 
g by writ of error, which was ſettled after great 
argument, viz, Meyler v. Hawkey, wherein there was an 
entry, with a continuance to the ſubſequent m, but 
no entry in the ſubſequent term, with anothe? | 
18 or any relation to the precedent term, 2 
affirmed the judgment, becauſe of the new pra 
introduced. Vid Mod. Rep. vol. 12. p. 91. 


1.14» , Bafters V. 3. Pleddall v. Freak. 


In an action of debt on a bond, brought againſt the 
G by the name of William Freak; the defen- 
ant pleaded his name was Malter; the plaintiff demur- 
red, ſuppoſing that the defendant was en by the 
record, to ſay his name was Valter; but judgment was 
tale nothing by. his bill, for the plaintiff 
ould have pleaded it. V ide Salt. vol. 3. p. 152. 


Trinity, 8 V. g. 5 Jones v. Bodinbam. 1 


In an action of treſpa/5 for ſtealing of cattle, it was 
adjudged, that when iſſue is joined on an ill plea, and 
a verdict for the plaintiff, yet he ſhall have judgment; 
for the defendant ſhall not take advantage after a ver- 


* a 
- i "IP: 
d 


N 


, 4 * f * 
1 rn f 1 . a Ti OW i DTT Bi 
232 3 * * | . - kg 8 4 SI: 4 B : | eee 3 - bo 
Trinity, 8 V. 3. Beſ/lon v. Hayward. '' ©. 
- Bet” „ a:Þ 1 * * 


In an aQion of treſpaſ for breaking his cloſe, and 
digging therein at B. the defendant juſtifies by a way, 
Sc. The plaintiff replies, that the treſpaſs whereof 
he'complains' was not committed in the way which 
the defendant claims, but in another part of the clofe; 
and this be is ready to verify, & c. and prays judgment 
and damages, &c. The detendant dæmurred, and his 
council took exception to this new aſſignment, becauſe 
it did not offer any other matter in bar, as the old 
precedents-are} a a. N ene 5 en 

Holt, Chief Juſtice. The treſpaſs here being for 
breaking of the cloſe, and the new aſiignment.bemg 
in the ſame cloſe, the plaintiſf has pleaded better than 
if he had offerd other matter in bar. And tuerefote 
judgment was givert for the plaintiff. Yide Ruym. vals 
1. p. 91. ee 3 ee en e 


Trinity, 5. 3. Birt v. Sirode« 


On error of a judgment in C. B. in an action on 
the cafe, where the plaintiff declared, he was lawfully 


d error 


| poſſeſſed of a tenement, and that be ought to have 


common of paſture in 1000 acres, in a place called, &t> 
for all commonable beaſts, ſevant and couchant on the 
tenement aforeſaid 3 that the defendant made cony- 
burrows, whereby the plaintiff could not enjoy his 
common 7 * ample and beneficial a manner, & c. the 
defendant demurred. | VVV 


Halt, Chief Juſice, delivered the opinion of the 


court, that the judgment ought to be affirmed, and that 


the declaration was good, without ſetting out a title 
to the common, either by grant or preſcription, 


--qſt, Becauſe the action is brought upon the poſſeſ- | 
ſion, and is founded on a wrong done upon the poſſeſ- 


fion,” and not to the title. 3 
 "#dly, It is not neceffary that it appear whether the 
defendant be owner of the land, or not, and therefore 
no need of ſetting forth a title. But if it had appekred 
8 that the deſendant is owner of the land, 
there it is neceſſary to ſet out a title; but here it ſtands 
indifferent whether he be ſo, or à ſtranger; but when 
it comes on /pectal- pleading, as iu treſpaſs, for taking 
and chacing his cattle; if the defendant juſtifies. as in 
his freehold, and that he took them damage feaſant, 
there the plaintif muſt ſet forth ſome title, in bis 
F LN ON 0 8 OLE . | 
enen A214 OD Fs e 


4 * x 
. 


L 


ſeplication, in anſwer. to that of the 
Jar: but in 4 declaration, . 
be as well ſuppoſed a ſtranger as an owner, there no 


1 ; - «4 
| 1 . 7 . OE N . g 
43 . 
. 1 OI * | a 
7 Pleas; ' 


title is.neceſlary-to. be ſneẽw u. 


zaly, The matter is not traverſable, for all the right | | 
of the common muſt be given in evidence upon net 


guilty, or elſe the plaintiff cannot recover 3 and.if ſo, 


it is to no put poſe to ſet it forth in the declaration; 
and he ſaid, the caſe prineipally to be relied on is that 


F 


: 
" 


of -$t. Jobn v. Moody Michaelmas,.. 27 Cb. 2. The 
judgment was afftmed. Fide Mad. Rep. vol. 12. p. 97+ 


j * 
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4 See this caſe fully Rated in page 226 of this work, 
under the head Bulls of Exchange, &c. 


| Michaelmas, 8 W. 3. Teuxera Demater v. Hooper. 
4% 448-446 0. 41 3- FEED af. DIRT 


On an action on the ca/e the defendant pleaded in 
abatement, that the plaintiff was an alien enemy, 
born at, Vc, The plaintiff replied, that he was born 
at London, which he is ready to verify, &c. The de- 
ſendant demurs, and exception was taken to the re- 


ication that the plaintiff ſhould have tendered an 


iſſue, and not have concluded with an averment; but 


n 
Juſtice. If the defendant pleads in 


: 


abatement, the plaintiff has his election either to reply 
and tender an flue, or to plead with be is rend) to | 


veriſy; and the defendant might have rejoined that the 

laintiff was not born at London, and taken iſſue, if 
ka glartedan Aut een plea in bar is pleaded, if the 
plaintiff replies iſſuable matter, he ought to tender 
iſſue. Judgment for the plaintiff, that the defendant 
anſwer overs; Vide Raym. uol. 1. Pp. 100. 
ob ee e r e 


2 12 


. + Michedinar, BW. 5. Harris v. P. 
On debt on a bond: the condition thereof was, t9 


free and keep harmleſs the plaintiff" of and from all cofts 
rife 


and damages, whith may ar i,, by reaſon of a law. ſuit, &c. 
The efendant e damnificatus generally 5 


and upon demurrer to the plea, the queſtion was, Whe- 


ther the pla was good or not. 
Per curiam. It is a good plea, becauſe the condition 
was to ſave the plaintiff harmleſs from ſomething that 


was uncertain at the time of making thereof, viz. | 
from the coſts and 1 of the ſuit; that no coſts 


might be-recovered agaiaſt him; but-if it had been to 


ſave harmleſs from a particular thing, then ſuch a ne- 


ative plea generally would not have done, becauſe the 
1 ought to ſhew how he indemnified the other. 
Whereon the council moved to have leave to difcon- 


| Michaelmas, 8 W. 3. Swinfted or Swinfttad v. Smith 
e,, Ad, word EO 


; +43 o 


- This caſe is reported in 1 Sa/k, by the name of $w1n- 
ſtead v. Lydall. It was an action of treſpaſs for an «f- 
fault, battery, and faie impriſonment, and for keeping 
and detaining the plaintiff, wnti/ he paid the defen- 
dant 114. The defendant juſtified under an order 


the court of conſcience, & c. by virtue whereof he 


and impriſoned the plaintiff, and detained him till he 
paid 10s, 4 d. &c. And on a demurrer to this pa it 
was objected, that it did not anſwer the declaration, 
for that was for detaining the plaintiff; until he paid 
11 5. and the plea is, that he detained him, until! he 
paid 10 $. 4 d. fo where à man declares in an action of 
treſpaſs for taking, eleven ſheep, it is no anſwer to juſtify 
the taking ten f tbem; fo likewiſe if the plaintiff de- 


clares for falſely impriſoning him for three days, it is no 
but on the other ſide it 


anſwer to juſtify for tus | 
was argued, that the gift of this action was for the falſe 
impriſonmeat, as in freſpaſi for taking his horſe,” and 
inimaderately riding bim; the defendant juſtiſted the 
taking by the plaintiff s leave, but ſaid nothing to the 
riding; and on a demurrer that was adjudged a good pt 
becauſe the gif. of the action was the zating the horſe, 
anc bg immoderate riding was only an agg av ation of 
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5 Before | 2 in demurrer, the defendant may 
waive his ſpecial — and plead the general iſſu s: 


Der curtam. But if there bea rult to plead, ſo as to 
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that he did not cut the ſaid twenty trees, nor. any of 
them; but it is otherwiſe in a collateral iſſue "as for in- 
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lary 27 Dy 23 Car. 2. M 07 de at 15 | 6% 

Holt, C. J. in the / principal daſe, the umi! is 
only an aggravation, for es gion was not brought 
for taking the 11 5, but for the Tall: impriſonment,, 1 4 
detaining the plainti until, & c. as in treſpajs for 


taking three ſheep, every. ſheep. is the cauſe of the ac- 


tion, viz. part of the cauſe, *ahd'ſs for impriſoning the 
plaintiff for three days, and therefore the taking every 
ſheep; and impriſoning for every part of the time 1 
be anſwered j it is true, if the plaintiff had been to pay 
105, 4 d. only, and that after it was paid, the defen- 


| dant detained him till. he had #2. more, that might 


| 


have been material, but then the plaintiff ſhould have 


vol. 3. p. 219. g 


ſet forth this matter in a 1 Mestion; ſo this was ad- 


veh t. p. 408, id. 
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An adion of aſimp/it was brought against à „eme, 


who pleaded coverture at the time of the promiſe ; the piain- 
tiff demurred, becauſe it amounted to the general i ⁴ 


Per curiam. Where it is matter of lato that amounts 
to the general iſue, it may be pleaded,” and is no cauſe 


of demurrer ;: for matter of lab in that caſe is matter 


of fact, which avoids the action, and ſo may be pleaded, 
or given in evidence, as the defendant pleaſes. Jide 


; of 
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Mad. Rep. vol, 1. p. 1. 
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ſtand: by it, and the defendant pleads.a ſpecial plaa, as 
he may, and the plaintiff demurs, the plaintiff ſhall 


not then waive, and plead the general iſſus. Vid dall. 


dy * 
8 5 I FE ! "Ss * 
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Micharlmas, 8 V. 3. ' Anonymous. 
If a declaration be delivered againſt one in cuſtody, 


| he ſhall have the whole term to, plead. in abatement, 


Adana, 8. W. 3, Hal v. Eli. 


Upon a habeas corpus returnable in Michaelmas term, 

if the declaration be deliveted before the mortow of All 

Souls, the defendant. muſt. plead to try; but upon 4 

cepi corpus he is only to plead to enter. 80 in — 
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term, if the declaration be delivered before à month of 
| Eaſter, the defendant on a habeas corpus mult plead to 


17 upon a cpi corpus to enter only. Vids Salk. vol. 
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9... Yates ve Herlakender, 
On an action of covenant brought againſt an appren- 


tice, the breach aſſigned was, that the defendant left 
his maſter's ſervice at ſuch a time, and continued there- 


| from to ſuch a time; the defendant. pleaded, that he did 


not depart from his ſervice, nor continue from it, as the 


| plaintiff had alledged z to this pla the plaintiff demur- 
red, becauſe the whole time being put in iſue, the defen- 
dant ought to have pleaded, that he did not continue out 


of bis ſervice for the time alledged in the declaration, 


#8 


nor for any part thereof. 


for . cutting. twenty. trees, the defendant mu 4 
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ſtance, in an action of delt, on a bond conditioned 


not to commit waſte, and the breach aſſigned, that he 
did commit walte in cutting twenty trees, it is ſuſſi- 
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cient for the defendant to plcad he did not cut twenty 


the treſpaſs, and this was Bringl v. Morrii's caſe, His 


"Holt, Chief Juſtice, held, that in a general 7 
piea 
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2 ſuch caſe hes s only to = his 3d veriary, | 

ut — the 2 TR pe he cut _ — 
. the Plat verdift; ak, © de Sl 

* 2098 13 "as wo 2 i vt 15 % DM 


| 75 9 . 3. PR 1 6 


e {Bra Rated e wo & this wack, 


hike the head Ds, 
FH, 9 15 3. "Tor v. N 
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Hila 9 WW. 3. The King and PE v. "The g's 
„e of Cine gn thera. 


uſtiee · Ihe 


was ſeized. in 


Fares, 


in the 124b year of her xeigo 3. becaiiſe th 


* the time and: day. when Qusen Hliaaleib 
| nv HY in greſs is an and immaterial, for it 
s ſufficient to alledge genera Hailin in a guat. ban | 
in time of peace in the reign 27 ſuch a king. ben, 


though the defend 


adevito by it on bub he 


ing matertaſſy Alles 


does not admit = F immaterially alled 198 8 d 
time of the ſeiſine Ne N 
all the precedents nee Palleche the da 355 x 


of the preſentations Then, if it is ſo y of i that 


one cannot deny dt, the "mat denying it will not 


amount to an admittance. Befides, nothing that is 
mmmaterial,” though it be admitted, n e de to an 
ęſloppel. 

0 , On the above writ d quiere impedir, that 
Fs 9-4 te to a ſtranger may 10 pltaded. without a 


 fofert in curia; and alſo that letters patent, enrollead 
in the ſane coùrt, may be pleaded without a proferes 


FIG Raps wok 1. p. 296, 299. e 


222 Niang v. Corniſh, 


On an indebitatus 
20%. the defendant — He bu Yo not to be charged, 
becauſe he paid the money at: the time, c. and this 
He it ready to ueriſpi; the plaintiff demurred. 

Holt, Chief Juſtice, iſt, This pes does not amount 
to the general Mae, becauſe | it admits the cauſe of ac- 


N * He ought or th $4 10 10 
ought u e 2270 

cauſe he Ke cop the promiſe NE Nth, but 
avdids it by matter of diſchar ia this 
caſe he ſhould: have plerded # a Gar thee the 
mites 2 wb ſhews- _ 7 ras 
af a ou 5 to be char be proper, 
Vide Salk. vol. 2. p. 516. Raym, = 1. p. AT . 


Eaſter, ꝙ *. 3. Hull o/ Eller; v. Burth or Buſh. 
This exſe is reported in 1 Halt, by che niche of Fol. 
kr v. Buſh, and in 2 Salt by the N v. 


Burt; but the caſe was t 8: 
In ##eſþaſs for taking his cows, Ne. the deſen 
— and fers forth a rivhe by preſeris rien in the! Fi 
3 rant replevins i in ſüch à mando, 
| too and i 


ed, but conſeſſes and avoids it, 


20 his +64 We . ee of Ns | 


„ Chief, . eg 
Cherie tbe Firſt-to. have 2 e e en 9 
io 425 by deſcent, and confeq — otly tha zabeth 
groſs of it during ſome time gt her. reigns 
does not admit it at the preriſg. tima of the 14th 


nt — not deny a thin nh, yet he 
tauſe it was not a- fore 


| —_ in ſpecial ca 


it from thence, which t 
fore the judgment was 


et and guuntum meruit for 


: —— * W is rough. err rr 
þe 8 


ha hae, be- 


765 my 4 "afptari'by ihe 
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ow {3 b 


punded three cows an- 


. RO Thi alhourits' & 96 mee wen dhe 
ry 4 Ae defendatit's pe leaves a 
enuſb of adlon in the plaintiff Wo my or impli. 

e 'plea is 
this cvnft Mon and avoidance i colour without Which 
the plan would amount but to the general ius: bo in 
the principal eaſe the defendant has Tet forth in his 
1 that theſe were not the plaintiff's c., but yet, 
that he tobk them and impounded goo 9 855 whereby 
they became in cuſtody of the law, therefore there 
was v colour for him ta'bring: Aas of ir 
2 them out; but if the defendant had 3 ed trot 

inſtead 0 of 27 „the —— 49% 
5.5. _ ol, * 4 


been go * Fide 
. ee Rt Ft 145 1 r * ele; 


runs, 9 1 3. 3 Taylr, 


Ses ibis cafe fully ſta ſe in Pate 515 0 of f ths . 
nn | * «34 ad 418 a tt 13 
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a CINE 
Buſter; 9 ir. g. Chulnth v. Blob, 3 


"x an action of debt brought agaiaſt the Ade la 
cuſtody of the Marſhal; Oe on a bond made ar; beer 
the defendant plæaded he was, at the time of extibiting 
the bill, an inhabitant, and notoriouſly cdnverfant in 
the county palatine of! Che/er, vit. at Numpitisch; 
which. plea the plaintiff 4 pprebending to be à hien 
plea, ſigned his judgment; 5 it was not fworn _ 
to ; and it was moved to ſet the Judgment aſide, bes 

n; for pleas to th Tone 
diction of the court are A as pleas of anti 
2 Take &c, and therefore are never worn 

r lea" is when the defendant — 5 

os — 4 out o the countywhere the plaintiff had 
— it; if the Aion by ou tory, by if 7 defen- 
ant carries it into another caunty,. the naught 
ONT but if the rl local, 1 

ana ba it into anetber county than that where. the 
ln had laid it, is properly a foreigh plea 5- which 
- not done in this caſe ; for here the àction is laid in 
Cbeſbire, and the defendant do — not in his pa remove 
agreed to, and there- 
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nun v Galen Digi. 


aff ot, Chief Juſtice. . When you plead in 

emen, when you put in your plea in the office, 

you muſt have a capias, me ſuch matter, as may 

make the out pot, ee only 
pk ys ”Y you u. 00 


en 
in be, and have Uns to bring i he record i * 


Rept wo. 1 . 12. 


wii 9. 55 45 een bret, 
adlion on the caſe. on fever promiſes; CY 


at 


10 


| defendant comes and defends. the force and ir 


> ht 
when def ley < Cx” ; ob county 8 2 * 


ry and op final dgmegt; 
—— brought + "4 


a writ. of error, "aMedging that 


— that he (the defendant) by virtde of A Fehl- al zudgmient ought-gor- to have been, but on! 
uin, as took and drove og Away, and tra- : £ 4 4 
verſed that he was guilt e e. im other has onde als yoo 3 8 oy NN 550 3 
ver; and on 2 bi po 1 55 ect te 8 . nog By die oer df gie eat, e 
it amounts to no Mere than S generul ; ever you commence by bill, pray ing — 
eſfect of it is, that thoſe were the 8005 0 Anotbe 12 court is 4 i in bar and in that cafe ou "= 
ſon, and that dhe lein tiff took and impounded them: alatement of the count vou muſt nve pray; 3 
now by the i Sing ee plafntiff Rad neither title f the. count and that har che count may be "quallied j b 
an poſteſſion;: and ff; he Ha no Col . OUR ur. | a pray . judgment of the bill, ond wat 2% 
adtod of #ie/pafs' fot” Fe out o as 9 thed, Judgment affirmed: Vid Mad. 

| a rr lie; TR vel. 12. pe T7533. 0 vol. n. 
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- / Trinity 23. Moor vs Rifaell. - 5 855 Dith. 


a an indebitatus afſampſit...the defendant. AY 5 Ae vin the deſendant made betete u as ht | 
RY that the See is a popiſh tecuſant | to F. J. and ſaid, that on the 3ſt Ju 1645s F. 7. 
cnn as 1 s by. the record of the eſtreat of .the | grandfather to * ot aforeſaid, was polleſſed of and bn 
Exchequer. The plaintiff demurs, and the firft exception | one meſſuage, c. for a certain term of fifty years, to be | | 
that in pleading. the conviction, the defendant | computed from the 3 of Ful uy in that yea; and that he : 
3950 that a proclamation iſſued to ſummon the plain- being ſo poſſeſſed, the ſaid 31ſt day of Juh, mae s , 
iff t0 appear and render himſelf before or at the next —— of the ſaid meſfuage for the term of 499 years, | 
N 71 and then ſays, that the plaintiff. did not ren- Ne of a year, tWo months, and three weeks, 
der himſelf at the next ſeſſions, but does not lays that and R. C. their executors and ery ate 
he did not render himſelf. before. 5 — rent; that J. Tt made his will, and J. 
Per curiam. For this reaſon the pla i is Hl. his executor, and died; that 7. V. made his will, — 
Second exception. The defendant does-not Soares J. T. (o whom the defendant: is bailiff) executor ; 
-urt the record of the conviction, but only an xr: and for rent arrear avows.the taking of the cattie on 
Co ion of the eſtreat of the Exchequers -, - the premiſes as a diſtreſs, Cc. The plaintiff demurs ; ; 
Per curiam- That is ill alſo; for the eſtreat in the. | and his council argued, that the -conuſance was ill, 
Exchequer is not a record, but only minutes, to make becauſe the commencement of this term is not ſhewn, 
proceſs on it for the king: and therefore a reſpondeas | viz» out of what eſtate ĩt was derived; ſor when a par- 
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ant 
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ded. Ts de We 1. p. . I dccular eſtate is pleaded in a pled, avowry,' orveplication; . 
e et 10 wn Ns Li 
| 303. » (bo >; 

Aena, 9 4.4 1 Halo 85 7 . Ire An awowty differs frond a declarstibn 


for in debt for rent, &c. one plea will anſwer the whole c 
Ses this caſe fully Rated in page 0 this work, declaration, viz. vil debet Pe in avstury, no fingle 5 
under we head Wy" : j plea will go to the whole, for the avowry mult be tra- ; 
| | verſed, but no traverſe can be taken to the poſſeſſion 
1 chaclnas, 9 17. * "tear v. e I of the term, Beſides, it is an eſtabliſhed role, that 


1 2 caſe fully ſtated TY page 471i of is work, 4, 6 of all particular eſtates ought - 


| ſhewn in pleas, 'avewries,” &c. But where the 
under og head Executor 5 and EA. 27 JJ action is brought on privity of contra, there it is not 


I material to ſhew the commencement. Vide Razm. vol. | 6 
Aae 9 Ws. Um, or Abu, v. BELT ? 4 1. fe 334. Mods 1 vol. 2, p. ny. th ; og bp. 


: See this eat fully ſtated in page 471 of this work, ſ w 10 WW. $i Brinſy v. Gold: 6, | 177 en , 
under the head Tye? 5 eee Rd wel . ee ith e,, 
2 5 60 0. 5 ir n 9; da? On an kate Ae for horſe-keeping, 65A 


510 (% 0 * n Fs Banner v. Hall. AAS fendant. an action depending in the Sheriff of 0 


London's court for the ſame cauſe, 3 held no plea ; 

_ an 4 afſumphit- the deſendant heads an- becauſe-an,aQion pending in an inferior court is no 

her, action depending in our court of. C. B. for che | bar to an action, in a ſuperior court, fot the fame, 
P cauſe. Vide Mod. Rep. vol, 12, N. ne if 
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- dr replied, that — =, BY 1.4 action 4 1 A ee Sid eee 1 7 Cy 3 s 
ending for the ſame cauſe ; and therefore prays judg- | . MichaeImas, 10 72 rt Ws v 1 5 
4 —_ pl the debt and 1 5 The : «+ demurs. | * 3. Ho 2 0 von, oe ca 


On ag. action of rröver For gobde, the defendants 
| Woo: at they were in a ſhip, and that the ſhip took 
a e 2 in 58 „ — by ele fire, and that chey hazarded their lives to ſave them. * 


iſſue, he may pray judgment for ae and damages; be- and therefore they are ready to deliver the good 


1 
_ cauſe, if it be tried, peremptory ent ought to be | the plaintiff will pay them 4. for falva e oc. "The 
given. But in this dess hs HE N ie the 'defen- | plaintiff demurted generally - 50 
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dant, for the plea is ill. And therefore judgment was Hul, Chief Juſtice,” held, that they, might. retain. 
given, to M. overs. e i. 5 6. the goods l payment, as well 28 3 915 in, 
; e 8 or * carrier. [op ſalvage is allowed 
pi I | by all nations; it being teaſonable that ea man shall be 

f Fate, 10 1 R 7 Themes v. Loa. Fr + 1 rewarded, who hazards his life in the ſervice of an- 


papa | othet- And he laid, he never knew but one ſpecial 
on an \ indebitatus a ger 3 defendant co comes — good in trouer; except a! releaſe; And Tee Ya. i” 
for that he is an officer of the Exchequer, and pleads \ | 2 man may plaad that ſpecially, which pe might gi 
priviledge. The plaintiff demurs, and among other | in evidence upon not guilty,” i be confeſſes and avoi 5" 
exceptions taken was the following : that it is not ſaid, | the fac. For the-reaſon- \ Bo you may hath ecially 
that K yore i Ky On 1 gory be | is not the doubt in the law; but it is becauſe the 192 
begin ng 0 1 . i) In the OM f © flea." | ter of the plea cannot be given in evidence, en not 
7 it was not a The co Pe Ii ks the $4474 | | guilty. But this cannot he Foo though after a ge- | 
17 8 np rern in e * or ners demurrer, becauſe it does not confeſs A l 3 
is 2 ples in abatement. Ref, Entr. 278, 472-3. 2 ae ee e eee 


| ſhould waive wi NN plea, And plaad the g mare 1 
Book of Entr. 62., b. 148. Thompſ. Ent- 3. . R | wo rg, bh if, 
Flee” way Bc OE e Fi | 8 80 w n 
. 5 e a i 1 755 1 hit A, 10 W.3, Cook v. . l 4 
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"Batry 1019. Hu, Ea bc this e Rated: 8 5 Fo 
. nn f 1 9186. * 23! | ? * FS. _ 
on an original, the defen ant, without cravin ojer of the | | Michadnas,-10:WW, 3; * Benſen. 24 
writ, 3 between the writ the count, 15 this caſe, which. ſee Wins 3 in page $38 of this! 
tiff demurred z ough the writ be in court, yet it | adjudged aff — an tal 
is on a diſtinct roll from the count, and SE | [deed 3 plead non conc * and | nor 5 f 
court agreed to, and n awardeds F, ſtran jo TAP dc Ay why delivery of the deed before 
Mad. * ws OW 1 LITE * * 55 34 te.z but 2. Party cannot. ade Raum. "wot, "'fo.: 


| under the head Aſſignments. 
0a. an action on the cg brought on ſeveral See | 
ſhewing particularly:wherein ; 9 the plain- | | work, unger the h others we 
for T , be Oi ief Ju il 
| can. be, taken of it, without craving eyer; which wt rw lor of him who ty. to.the'deed. A 
ek jos "Th 'S 112 pe, e Ss 1 30} 
7 | ptr, ih 8 HEL 1 "124 117 HY * 
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 Michaghnari 10 WH 3. Pitts v. Palelitmpton- 


2 of © omporit 
| e Chief 
the, e 
1 immaterial, avd found for the! plaintiff; he 
all have judgment; but if, the defendant's: plea goed 
in diſcharge of the K ae and, iſſue is taken immate- 
tially, and a verdict 
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Juſtice, mage this diflins ion 3: where 
plaa confeſſes the duty demanded by 
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. N te FS antes bn an 10 
trouer, who now: moved that he might'anfwer w thout 
putting in bail, becauſe he was! a; peer; vin Earl-of 
Butkingham,. Viſcount Purbeck; and Barons of tut 

and ſo was free from, arreſto that if he ſhould put i 
bail, it muſt be by the name whereby he -is'arrefted; 
which would geg him from claiming his peeruge?ꝰ 
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per diam. This action is founded on the general 


cuſtom. % Me alem, and on that ff ff which, is in. 
lied by law on the carrier's elta th docs; for 
y bis receipt of the goods he implicitly undertakes to 

keep and deliver them ſafe : and 10 afum is a Pro»! 


wer | 
ber plea, and the iſſue well. And by Pratt, Chief 
u 


ſtice, and Eyre, Juſtice, judgment was given for 
the plaintiff, "Vide Mead. Repu wi 8. % 078,07 


Nui, 9 C. Grey w t 0s 


7 Ts nk i no , edge foes 1nebatod 
On an indebitatus' afſumpſit brought againſt the defen- 
dant by an aſſignee A —— of bankruptcyy 
| The defendant pliaded the fatute of limitations 
The plaintiff feplied, that the -affignment; bythe | 
commiſſioners, &c. was made to him on ſuch à da F 
toc , ene 
The defendant demurred to the replication, and it 
was argued for him that it was ill, becauſe the plan- 
tiff did not ſet forth how the perſon became à bank- 
rupt, viz, that he was indebted-to any perſon, e. and 
abſeonded, or had done any other ad of bankruptey; 
but if he had ſet forth this matter, it does not appear 
by the pleadings that the defendant e 
to the — himſelf within x years, or that the 
caſe of bankrupts was within the ſaving of the fatute 
of limitations, by which it is enacted, That actions 
in the caſe of ſlanden muſt be commenced withinwso | 
« cars after "the [words ate ſpoken, and al} actions 
« of aſſault, battery, wounding, and faiſe imprify — 
« ent, muſt be commenced within four years' after 
4 the cauſe of ſuit; and all other actions on the caſe, 
« actions ſor account, (other than ſuch as concern 


— 


: 


«© merchandize] actions of debt, detinue, "treſpaſs, | - 


<< ftrouer and replevin, muſt be brought within fix years 
<<. after the cauſe of ſuch actions and ſuits \accrued; | 
4% and not after,” FVV 
But the right of action in the caſes aforeſaid is ſaved 
e fem coverts, thoſe non compot mentis, and to 
perſons inpriſened or beyond ſea, ſo as they commence 
their ſuits within the times above limited reſpeCtively, 
after their imperfe ctions are rẽmoved; but the right of 
bankrupts is not mention e. 
This was admitted by the council for the plaintiff, 
(the aſſignee) but they inſiſted that the right to this 
Action was a new right veſted in bim by act of parlia- 
ment. vw (FT 8 eee 
To which it was anſwered, and fo reſolved by the 
court, that the ſtatute of bankruptcy transfers the 
right to the aſſignee, but it is no more than the old 
right which the bankrupt had before he had committed 
any act of bankruptcy, and therefore the aſſignee muſt. 
take it in the ſame plight and condition as the bank- - 
rupt himſelf had it; and fo it has been adjudged in the 
caſe of Maps v. Plunkett, that the affignee.was in the 
ſame condition (as to the right) with the bankrupt 
himſelf, and conſequently if he was barred by the /a- 
tute of limitations, ſo thall the affignee. 3 l. kep. 144. 
8. P. Vide Mod. Rep. vol. 8. p. 171. 
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Tyinihy, 9 Geo. . Woolley v. Briſcus. 


On an action 8 touching money in the funds 
the defendant pleaded, that the contract was not re- 
giſtered before the iſt of November 1720, according to 
the form of the flatute in this caſe made and provided. The 
plaintiff replied, that it was og according to the © 
form of the ſtatute, on which the. parties are at iſſue, 
and it was found for the plaintiff. „ Ls 

It was moved in arreft of judgment, that this was 
an immaterial iſſue, becauſe the act of parliament does 
not require ſuch regiſtry till the 1ſt of November 1721, 
and then the 45 being only to the iſt of November 

1720, on which the iſſue is joined, the jury could not 
find it to be regiſtered according to the directions of 
the ſtatute e F 
Per curiam. The time was impertinently mention- 
ed in the plea; the iſus is joined upon that part which | 
is only material, viz. the regiſtry according to the form 
of the flatute, and therefore the reſt muſt be re- 
jected as ſurplufage; if not, then the replication 'is 
Ill, and fo is the yOu and then the declaration muſt 
ftand, and the plai 
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unbaulen 9 it, | Bath e Rt, Ener. 
* ene eee 35 end ei 
In the C. B. the defendant, after a ſpecial imparlance, 
pleaded his privilege of an attorney of this court The 
plaintiff replied chat he was not an attorney, and 
concluded to the country. And on demurrer, judg 
ment in chief was entered for the plaintiff, but rever od. 
on error, becauſe being on demurrer, the moſt: the 
plaintiff could have was a reſpondeas ouſter. 5 
Pier curiam. So there muſt. be in this eaſe, be- 
cauſe, though the replicstion is ill in concluding to 


ov = 
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the country, yet the ple is ill too, as 2 after an 
imparlanee; though it be a ſpecial one. Vide Stra. 
vol 1. . 5832. 5 en 
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«Micbatlmas,"s Geo, The King v. Potbell, and others 
9 | ng Ve +. ey 1 othe "BY 


A motion was made in this cauſe for leave to ph, 
double; 1ſt. To juſtiſy under the corporation as a 
corporation by preſeription; and, azdly, as a corpora- 
tion. by virtue of their charter, granted by Phillip and 
Mary. * © JJ ̃ 709 1 BL 2! 
Per curiam. The pleas are inconſiſtent, for after ac- 
ceptance of Aa charter the corporation can never de 
eſteemed a corporation by | preſcription, Vid. Mod. 
Rep; vol, g., p. 16. bi e 
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. See this caſe fully ſtated in page 272 of this work, 
under the head Condition, ak 

© ve m ; 1 vs A 95 * 
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Michaslmar, 9 Ges. Warren v. Cnſett. Error. 


In an action of debt brought by the plaintiff. in ths 
court of C. B. who declared on an indenture by which 
he covenanted to transfer twenty-five fares, Wc. and 
the defendant coyenanted that, he would receive and 
pay for his transfer, t. and bound himſelf. in the 
penalty of 2800 J. to perform the ſame, and for non- 
performance thereof this action was brought. The 
defendant pleaded no debt, to which plea the plaintiff 
demurred, and had judgment in that court {or the in- 
ſufficiency of the pda, for that the plea of no debi is an 
ill plea to this action; and thereupon a writ of error 
was brought in this court, and it was argued that this 
judgment was erroneous. CN e TT. 
irſt, 'an objection was made to the form of the de- 
claration, viz. that the plaintiff had not ſet forth that 
he had done all things neceſſary for him to do to en- 
title him to this action; for he ſhould have alledged, 
that he had offered to transfer the ſhares on a certain 
day, hour, and place, and that the defendant had refuſed 
to accept them ; he only ſhews, that he was ready to 
transfer them in due manner, but does not ſay at what 
time or place; now where it is ſet forth as it ought. to 


de at à certain time and 1 no perſon is there to 


receive it, the party muſt ſhew at what time of the 
day he was at the. place, and how long he ſtayed 
there: though a refuſal is ſhewn, yet it is not ſhewn 
to be at rat i ot 27 . 
Second objection. Beeauſe 10 debt was adjudged no 
good plea, which is erroneous, it being certainly a 
very good plea; Tor wherever a matter of fact is ming- 


| led with a ſpecialty, or with record, 10 debt is a 


| 


good plea as in debt before auditors, it is a good plea. 

But on the other fide it was argued to maintain this 
judgment, that no debt is no good plea in the caſe, and 
the chief reaſon' was, becauſe of the ſolemnity of a 
deed ; now here the debt ariſing merely on the deed, 
and not on any collateral matter, in ſuch caſe the 
defendant ſhould have denied the deed, and have 
pleaded ſome other deed to avoid it; for if he once owns 
the deed, it ĩs then a good debt, and therefore the plea of 
#0 debt is no good plea to it; beſides, it is u pleq which 


includes ſeveral iſſues, and for that reaſon it is ill. 


It is no good pe to an action of annuity, nor to an 
action of debt on a bond brought by an adminiſtrator ; 
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| aintiff have judgment. Vide Stra. 
3 vol. 2. Po 55H. | 8 Wo 


it is true, it is a good plea to an action of delt brought 
| 1 . for 
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we 1. * Fer na! 1 Nana! , "fo 8 d 
auſe the ndation of the 5907 the book, 5. 233. in the caſe 6 a tort, ended = 
N ie Room is only an e thedle ile, and fo od en 15 e eee 
| it is 2 lea to an action of #4 rovg ton js ul. ann 1 Ii. 8 R BAS x 3 -Þ | WF 
flatutes, 25 to actions of, debt brought on gun, 1 done, The plaintiff had judgment, : Hu Sire. 
or to, accounts before auditors; and the reaſom is, her | 5g. 3, „„ e po 
cauſe they wy mn nne 9 and not De e 
che deed'of the party bimſelf is the wen ah, d no, ge LL 10 Gee. Paine w. Men 
any thing in pais; and the 35% of ihe aon is For pay- W ichaelmus, 10 Geb. _ , Int 
ment of money. eee GT O86 e [| O | ok abithe 8 ien note ch 
11 is no good pl to an ation, on-a policyrof % | , On an aQion.av\.tbe egg on u ptomiſſaq note, the 
q | _ nor 3 on. a Hail: band, though there | defendant on the delivery of e ae of 
is ſomethivg to: be done to-charge the inſurers. and elaret in ſatisfaction, and Which be dhe aforeſtid, 
the bail. | os - 8 of the plaintiff } received in ſatiss 
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; The court were divided in opinion, but afterwards 


„Dos general demurter the plaintiff's tomacil gbjeted, 


the judgment was. affirmed... Hide Made Ra vol. 8. 
P. 107. | | | 
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under the head Debt. 
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» Trinity, 10 Gro. Oates v. Machen. 
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Ons an aQtion of eſcape, brought againſt the Marat; 
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| Trinity, | 10 Geo. Springett v. Chatwick,/: nu 
Ke this cſs fully ated, in bm i et nn vat. 


the:averring the delivery of the-wing ta the plain, 
tiff was not ſufficient, without ſhewing his acceptancg 
of it which Was 2 this caſe, by-the defen- 
dant's name being put inftead of the;plajntiff's: And 
cited Sat. 62g. and the caſe of Haubau v. Rawlings 
in this tourt, Fr Ces. in both which the court held, 
that the bare pleading he gave the thing in ſatisfaction, 
without he wing that the plaintiff received and c- 
cepted it as ſuch, would be inſuffcien. 
Pen curiam . Let judgment go for the plaintiff, Vid 


TW £31106 e 


ru. voll 1. p. 573. $832 - £4 5? 
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Martin v. Pritchard. Error. 


it was alledged, that the priſoner was ſurrendered. 0 
bim at the Chief Jaſtice's . dex mars of | oor * 
St. Bride; whereas it appeared on the ęvidence, that Hilary, 1 1 C 
the. chambers were in the part of St; Das. — 3 7 2 65 wy an a e , 
the judges held it well enough, this being an action o e wad. ng 16.9 
bbs, 2 the ſurrender the only thing material; and |_ A porey bf. 2.38 rg * a 
that it differed from, the caſe of eee, where every besten de be ler the payment of 296,0 and intereſt on 

part of the declaration Is deſcriptive. Fide Stra. val t. 5th December, 9, Geo. -And the defendant Meade that 


$49 +14 io 578 2269 07 e e BH fore purchaſing the original, 7s, wit, on the 1ſt | 
Trinity, 10 Ger. Aaldifen v. Patterſm f pf 546 ee the principal and jogerel}, "The 
rinity, 10 Geo. fon v. Fa . | | 2 replied, 4 did not pay in manner and form. And 
ds FO "© Gated in dart 166 of this work on gemurrer, judgment is given for the plaintiff, 2 
„ BY * e ge 169 F The council for, the e, in error obiected, that the 
under e ee 1 dee £6 2: 8 e eee 72. 1 was immaterial, and 
fl 245 „„ „ „„ 21:12 | citedithe.caſe of Merril ve Zacelyn, in this court, Tron 
| Trinity, 10 Geo. . Seviniack v. Marſhal... + | 5 Ann. where, on. the like Hine, @ verdict was fours. 


| 85 OT” FRY 100 i | or the plaintiff, and the judgment reverſed. i Sed > 
Fi the bead Ine. een Ae BY "I But the court made a diſtinction between the two 
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caſes. Tbe preſent caſe being #legded as a pay men 
with intereſt, it mult be taken as a ple on the 28 2 
2 ior a ent mg the law, and then the day is not mate: 
1 | 4 $1.97 e rial, the only point upon that ſtatute being whether it 
455 de aich 21 05 Megs eg He pad. before. brin ing, — wherefore the 
4% ioftead of which he pleaded an oxtlowry. of the | Won del gui . .be. Mage 
plaintiff in diſability, &c. and thereupon, the plaiatiff | ETON EEE 
ſigned judgment for want of a plea in chief within the | ; 
four days, and this was held regular z but on payment | Fin, i Geo, Amon v. Serge. 
2 coll, and eig be . judgment in 2 ee een, 07.5 OREN: | . 
or his ſecurity, and bringing 204. into, count, and | 3 an aRtipn' of Aeli it was. opce well. laid, by 
pleading to iſſue immediate y, the judgment was ſet Mee Fw wn A 3 whereas alſa, and [2009's I 
alide. Vide Mod. Rep. vol. 8. p. 29. aſſault: there were entire damages; and. it was moved 
„ r that the laſt aſſault. yas not 
Michaslmas, 10 Ged. Robinſon v. Gren \ | poſitively charged, but only by way of recital, The 
The x laintiff eiae cainft a carrier KA the cuf | ftr —_ 120 CT clin 5 . Mtn 05 J "had 
tiff res againſt a cartier on It rue the wor 6"as'mM bu id i . 
to of the 2 os forth, wo 2 000 e | a only > 3 recital 15 333 
tiff) required the defendant te carry the good afbreſai. tiuns. 80 the judgment was arreſted. Fide Stra. 7 
from ahe pariſh of . Sepulebre's to Utioxeter, and that 1 p. 621. } 150 N Toy . val. 
Au 2 then and 1 eee ae nn TE Ae Y n 
ict for the plaintiff it was moved in arreſt of judg- In „enn er ine ne e 
ent, that this action is founded on the tort in not „ Wo, ens the 2 15 
eliyering the goods, and therefore the proper plea plaigtifr ronticd ther the cles eggs ſrejpat s the 
ot r * Ves | plaintiff replied, that the goods were there, e. by 
a tort, yet it ariſes from an agreement, and an gene- 10 aue : entered * char Ne, e  Thede- 
, fer Forth 5 ep te. 
eng 1 . A 2 WC] tne 4 let ſe 5 le r cation to 
2 Er i not. 7 ha 3 _ de made by himſelf,” for which reaſon 9 
"uy ” 2 5 4 , gh 7 
will certainly be aided after a verdi&Q. 1 Sid. 340. £ it was inſiſted for che plai Saget 
gr ve | | 4 it inſiſt the plaintiff, that ſince the traverſe 
Saud. 103, Sir. Ws Je, 140. Ce. Care 2. | | of the poffemon was immaterial, and nothing faid - 
Per curiam. It is well enough, the undertaking to the demiſe. the plaintiff ousht to. habe 5 ot 
carry is the giſt of the aQionz..A00 as in ofſumpſit you r e 8 8 Fl aintiff ought to bave judgment; 
Siri Saen und accordingly. judgment was given ſor him. OY, 
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0 a in fri ingair inft huſband tand Wie, 
== n — right, brooght by che 


albti PG Enser en u:zudg- 3 recovered! by her | 


on Is bond due to her teſtator. The deſendamts demur⸗ 
red, 2 ſhewed for cauſe, that it was not alledged in 
the! 7 inguity, that dhe teſtater of the plaintiff 
was — And the gauge for the defendant inſiſted, 
thar though this mi he gethaps be well-envigh:oh a 
ul mur fer, y 3 urely it was informal, and: n 

e MOH Dei — which Was this caſt. 
W — firſt doubted on the point of * 
HT demurrer, but faid afterwards, there 
_ in ehe objection: . * on 

hs plaint iff, Fide Stra. vol, 1. A ; 


wg - SV * 


F E 
Wan 11 1 Gow 655 i. v. Ke Kall. : 
* 26 Jo 32 995.0 1; bojoft vil $45 2; 226 
treſpaſe, wherefore with Wes ld arms 10 broke 
bis oh e, and entered, &c, and took away the plain- 
tiff's hops,:and. de firoyed his böp-poles, &c. tlie er 
dant, as 10 the force and arms, pleaded not uv abe 
the entry; for that the place hefe the treſ- 
paſs was ſuppoſed do de done was Ta (the defendaiit's ) 
own ground, and that he entered” and diſtrained the 
poles damage Jeaſant.”” 09 MY 
And upon a demutrer to this pl it was inſiſted for 
the plafhtiff, that though the defendant might diſtrain 
the poles; yet he coal not deftroy them; and in this 
plea be made no anſwer to the deſtroyiag "them as he 


TOM 3 E730) 
© Une No juſtification can be good: for di- 
. a thing diftramed, fot all diſtreſſes ought to be 
ſafely ee o the defendant eras, not anſwered that 
part of \the declaration, n "mult be for the 
plaincff | Vide Med Rp. N . fr 10 330. 38 — 
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2 1 bt Michatlnde, rt . . ING 


has mbar moved the bum to enlarge une 
for pig the rules being out; which was oppoſed, 
unlefs' he would enter into a Tuje not ta Ry 4955 
judgment obtained againſt him or — * were | 
out; for otherwiſe he might 'confels opment i „ 
moan time, and Phead them in bay to the ate e- 
mands. | 

Thereupon the court gad. Wey Would not apc 
the plaintiff of any advantage he had by law to recover 


his debt, unleſs the defendant would enter into ſuch 
a rule; which" he refuſing, the court would not en- 


N the | time, % Rep. vol. 8. be N. 


2 11 C. Barnfy v. Shrimpton Error. 


Avic of erer was ane and che e Fre 
aſſigned, and likewiſe the want of an original, and 
warrant of attorney, and after in nulld off erratum 
pleaded, à rule of court was obtained to 
errors aſſigned, but it was diſcharged on à motion for 
that purpoſe ; for after ſuch 3 flea it is never admitted 
to amend general errors; it is ler not 81 ily pleaded 

aft 


by the defendant; who is 1 . 1 4 5 3 
= to _ or to Plead ſpecial cs Coat | 
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„ ia . . 'dicharlinay; 12 Geo.) Was cited 
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| © ye ſame. motion was agdin ate; Mithaemas; 
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had been dy bill, he ant would not hade been 

obliged to plead till within Hilary term. But the court, 

out: of diſincl ination ro:favour proceedings"by original 

would tot allow there Was aby gifferenee, Boe fer 

aſide the judgment: ſo that now there is no advantage 

in e . a er lr. Vide ra. vol. 1. p. 684. 
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e the head Mandanuat + © een 


* 


b ? > 


Miata, n 0. * cu, v. e 


* * inlebitatus e b defendane "I goth 
age, and concludes to the country; and it Was ſhewn 
Pi cauſe.of demurrer, that he ought to aver his Pledi 

de TOs, pb 334+ : | 
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nn ..- Micharlmas, 13 Ge.” Whin v. F | 


; 4129 + £ 


Fes this caſe full ſtated in 266 this os 
under the head ET, 4 page $67 5 hon | 


37% | Rycraft V. qe, 


I 56 addon um We, caſe brought apt 3m office 0 
for an arreſt and falſe de cage leatjed à pro 
ceſs of an inferior court; the plaintiff Keck the debt 
was 5 l. and no affidavit made to ſupport the debt. 
| Per curiam It is b 69d Gare dro _ by” caſe of 
an affidavit in any inferior court is dro at. 12 
Ga 17% Forbus 8 N. * 0 4 | 


be, 1 Ge,” The Kine ; The dunn, 
ge -4hi — fat fthi work, 4 
ee wy , o page 0 8 7 : 
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K. ae 5 1 OR 4. Ela liday v; Flicker 
4 ae full Aated in age 1 N 
under the bead ah, Fe; r l 


. 


736 ERS. 3 E 
| _Thedefendantpleadedn in this court, and in- 


lead of replying uu / tiel racord, the plaintiff obtained a 
rule for the plꝛa to be rejected, unleſs oyer was given of 


the judgment according to Carthew 453 175+ l being 
a record of the ſame court. Tre 3 G50. 2. Ewinnel 


v. Thonipſon, the ſame rule. Fade tras vol: 2. p. 823. 
ar 9 REF Gs 1 1 2 val e 398 2.3 ; "oh 1 


15 neee 
5 1 


94 @ * 
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| Evfter, 3 0 e 2. Tyr v. Molln. 5 5 3 
On an agion of rein chars was a'pheir'of juſtifi- 


cation for two times; the defendant pleaded one title by 
leaſe for lives, ande AM living dn the 12th Yay of 
ly; and yet as to the 12th day of Fry, another title 
and * in fee, which was held repugnant, and there- 
fore ill. Jide Fyrigſcue, BS. 


"Jos gp 5 ; . . 
Trinity, 2 CG. 2. Haggard vi Cullingtn. 
1 14 7 11 e 8 As oy 


The plea of nun aſſunp/it and ne unques executor allow 
ed without an Mdavit. Vide Forteſcus, p. 3365. 
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1 Bankrupte and non aſſumpſit adjudged to be a contra- 


222 plea, and accordingly refuſed. Vids For teſcue, 
. 33 * ö — 1 Nn g 7 1 81 55 49am Tt, ry AL OE OT? © 
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Michaelmas, 2 Geo, 2 Palmer v. Elin. 


On an action of covenant brought by the plain- 
tiff as aſſignee of J. P. he declares, that on the 
22th day of March 1716, J. P. was ſeiſed in fee 
of the demiſed premiſes, and by indenture de- 
tween him and the defendant, he the ſame day de- 
miſed to the defendant, to hold from Laay · day be- 
fore for twelve years, at 18 /. per annum, payable 
quarterly ; that the defendant covenanted to pay the 
rent, and entered and enjoyed the hauſe to the Lady dy 
before bringing the action; that J. P. being ſeiſed of 
the reverſion, 22d. and 2 30 November, 10 Geo: by inden- 
tures of leaſe and teleaſe between him and the plain- 
tiff, ſold the reverſion to the plaintiff, and his heirs, 
of which the defendant had notice; and then aſſigns 
the breach in non-payment of rent. The defendant 
protęſting that J. P. 
that on the 19th Nov. 1706, the ſaid J. P. was ſeiſed 
ia fee of the demiſed premiſes, and by leaſe and re- 

- Teaſe of the 19th and zoth November 1706; fold the 
ſame to J. B. and his heirs z and traverſes, that at an 
time after the date of the laſt mentioned releaſe F. P. 
was ſeiſed in 145 as the plaintiff has alledged. To 
this plea the plaintiff demurred generally, and the de- 
fendant joined in demurrer. And after ſeveral argu- 
ments at the bar, theſe. points were reſolved. by the 
court: CCC SP i SIR 
ift, That the demiſe being by indenture, the defen- 
dant could not plead he bad na: property. in the tenements ; 
and indeed this point was not difputed by the council on. 
either ſide, but was taken for granted throughout the 

argument of the caſe. ne bu N 

2dly, That the defendant's plea was a fpecial one, 
he had no property, in the 
no more to be received than a general one. | 

3dly, That this efoppel needed not to be replied. to, 
but might be taken advantage of upon a demurrer;. and 
that has been the uſual way of. anſwering the p/ea of 
he had. no property in the tenements, Salk. 277. and ſo is 

the N rule of pleading in Co. Lit. 33. 
_ . 4thly, That though the plaintiff was an aſſign 
be might take advantage. of the ef 
with the land. Co. Lit. 152. 1 Roll. 

Sthly, That this was i 

- Gthly, That if the 
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* 
ee, 
/, for it runs 

0 $68, J. 2. Se.. } 

Il on a general demurrer. And, 


y 


plea did not amount to, he ' 


had nothing in the tenements, yet it would be ill on 
account of the generality of the traverſe, which ties | 


upß the plaintiff to prove the eſtate alledged in the de 
_  claration, when any other eſtate would do; even a 
diſſeiſin would do in this caſe, when it 
nant enjoyed under the leaſe, 2 Vent. 67. And it is 
no anſwer to ſay, that the defendant has zraverſed in 
the words of the declaration; for unleſs it he materi- 
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id not demiſe, for his plea ſays, 


3 the te- 
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|| double plea of non afſump/it, an 
anne. Vids Forteſeue, h. 337 
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tenements, and was therefore |- 
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tute of limitation. 


courſe ; and then by the rules of the court, a A. 


- 
* 
8 1 ; 
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| ally alledged, he is Hot to follow it. And fo it was 

determined in this en in the caſe of Coleherne v. 
; Stockdale. "Therefore the plaintiff had judgment, _Fide 
Ara. vol 2. p. #17. ee 


9 | Fs 
„ 3 Ce-. belpdalt v. Athinſoth 


The court refuſed to allow. deſendant to plead the 
non ajſumpſit Aae ſex 


Eofter,"3Geo« 4+" The B of Winthefter- «Cat... 
viz; that the defendant was ſeiſed in fee of the advowſon, 
and that he had the next turn of 'preſentations. Vid 

4; Ban bolting Hot qi 53891 DNF. UI 
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Trinity, 3 Geo, 2. Hethivingtin, one fer. „ 
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The defendant pleaded the privilege of C. B. and 
the plaintiff moved to ſet it aſide, he ſuing as an attor- 
ney of this court, on the foot of privilege, taking away 
privilege. But the court ſaid, that was a point oi law 


- 


* 
5 N . . 1/ 5; od hug 5-4 
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which they would not determine on à motion, but puk 
the plaintiff to demur to it. 


Stra. ale 2. Page 
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Vid. 
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Trinity, 3 & 4 Geo. 2. Hyder v. Warrens 

See this caſe fully ſtated in page 367 of this work, 
(47h ter 4 03 SAS 29.5255 DTS DYE * 
En vo Mobuns 


"In covenant, the plaintiff declares on. a leaſe made to 
ent to 


Cofier, wnicn he lays. to have come by aſſig 


* 
; 


Ow Nie 
1 
a 4 


the defendant. The defendant pleads that Cofrer did not 
aſſign to him: and after iſſue joined, a'repleader was 
awarded, it being an iſſue joined on what is not alledg- 


ed in the declaration, for that does not ſay Crofeer af 
ſigned to the defendant; but that it came by affigo- 
ment, and there may be many meſus aſignments ; and 
the court held this to be an immaterial, but not barely 
an informal iſſue, becauſe the fact found does not de- 


8 


| tefmine tne right. Lide Stra. vol. 2. P. 847 8 Ne WS. 
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The C. B. having laſt term determined, that non 
afſumpſit, and non aſſumpſit infra ſex annos ſhould not be 
pleaded, becauſe the latter puts all in iſſue, and does 
not imply a.promiſe within the fx gears; the matter 
was now ſolemnly debated in this court, the council 
having moved for leave to plead not guelty, and the fla- 
The court granted it, becauſe there 
N defendant ſecuted to himſelf a trial on the me- 
rits in all events, whereas. if he was to reſt only on the 
non aſſumpſit infra ſex annos, it might come to a demur- 


Rae iſſue of. nul tiel record. Vide Stra. ul. 2. p. 
9. RAR T as TW Mank 
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To an action on ſeveral promiſſory notes and bills of 


| exchange, the defendant pleaded the flatute of wuſury ; 


whereon iſſue was joined, and on the defendant's ap- 
plication a trial at har was granted to be bad on a day 
appointed in this term: and now it wWas moved in be- 
half of the defendant, that he may have liberty to 
withdraw his ſaid alaa, and plead the general iſſue, the 

ſame to be ſubſtituted in the place of the ſpecial ph; 
and to be as of the ſame term, that the trial at dar might 


not be deferred * to obviate the objection, that the 
plaintiff would be hereby put to prove the declaration, 


which was confeſſed, and avoided. by the 
it was offered on the part 
that the faid notes and bi 
by him. Us 1k | . 
But for the plaintiff it was inſiſted, that this would 
2 put over the trial to Michaelnias term 4 
for if the defendant ſho, nd prevail, the rule alread 
made at his inſtance for the trial at bar is diſcharged ol 


ſpeczal- pleas 
of the defendant, to otic | 
3 of exchange were ſigned 


/ "I 


rule, can be FI * a trial at b ar <a en 
parties in the fame term, nor cou 
ed at bar next term; for by the'pradtice of the court, 
a trial at bar is not allowed in an iſſuable term. Be- 
ſides, the defence will become at large from deing can- 
fined to the point of »/ury ; and therefore the plaintiff 
cannot be prepared ”to anſwer all the evidence which. 

poſſibly the defendant may make uſe gf on the general: 
iſſue; and if he be put to an ibebnvenience, the fault 
is to be | puted to him alone, becauſe he declined che 

eral iſſue, hen he might have piraged it. And for 
= 33 the'court denied ne motion. Pide, e 


n 9. 
e * 3s * 


«Hits "I Ga. 2. | Marfull Cot 


gt; 
1 caſe it was held by Lord 


e e t 

p 155 5 where 

demurrer is in abatement, if the rep ſeation 

a: 28 5 hereto be in dur, ef is A diſcontinuante}; 3 
5 he ſaid he doübted whether 1 555 in abatement. 
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ants, hes 


h never ſo frivolous, ma ede A De 
ts wich 2 5 75 to eftabli ehe oo and "hot for for 
final 3 "Vide Fres"Gibhong, Þ- wn 


Trinity, 4 Geo: 2. Baynham v. Matthews, 


* 
Fee, LOTS ens 


Tn an aRion on a promiſſory note, the defendant plead- 1 


; to Which the plaintiff replied, 


te of wſur 
3 for a juſt debt, ab/que hoo that: 


that the note Was given 
it was corruptly agreed in manner and form, 
* to the country. A demurrer. thereon 

for cauſe, that the replication ſhou d have 
. © lend with _ e e. the _—_ 

r the defendant argued, that the replication wa 

there 155 8 matter diſcloſed ; and. thou ugh 

1 Pen and affirmative as to one particular 
ay yet 2 e may N with an avermegt · 
TY Jones, arty 1435, 

Bu ans fide, Ent: 130%. r 150. 1760. Raym. 
98. were cited, that where ther is a negative and affic= 
mative, you muſt not conclude with an averment. 

Per curiam. Generally-ſpeaking,i 
plaintiff here would have been contented to have repli- 
ed in the common form, and not that it 770 bt hyagreed 
in manner and form, &c. without a traver ſe, he wo 
have been 2 FS is the Fs wag Fit 
wherever you a traverſe, there mult be 
ment. 4 - l El. Haun _ FW Sp Wh 
2. p · 871. . 


Trinity, 4 Ge. 2 Atkinſon v. ae 


Leave was given to pn non 
charge by a eee of 
wi = gr ** e 


ae 4 Oo. 2. 8 v. Ambien, 


| In an a&ion of freſbaſt, affault and battery, t the $4 
fendan ant 2 for leave 2 * 5 
an uſtification in defence of his maſter's barge 
which 1 wo as. vous INES een Stra, 
Wh ts MRI 98 1 of 


A 4 Geo. 2. wright v. | Bia. = 


On an action of treſpaſs brought for breaking _ 
entering a e and taking away his goods, wy 
converting diſpoſing of them to his own uſe; the 
defendant Sad hat be took them damage fegſant, 
and removed them, &c. and left them for ag HH. uſe of 
oy plaintiff, * A fs 
Her curiams bis no good. or is. is no a 
ſwer to = converſion to wn uſe, which he cou 
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the matter be tri- 


Se. and con- 
and it 


it is ſo, and if the 


faftum, and à diſ- 
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lead double, vin, not guilty, 
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| broug ht by the 


the Cit 


| — any introduction, 
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1 Hos "_— vella. p. 906. 


ings, 8 


757 


The B 5 Tr: 


Hilary, 5 Geo. Gere 22 


* 


On error of a 


of a Judgment in E. B. ws" a gare impedix | 
ercer's Company and 22 Lewi 1 

e Pariſh-church of St. 
and St. „ iq, 


ew for the preſentation to 
Mildred \ 61 75 he . 
It was 4 
n to 
vgs, that 0 
died or reſig de 


sin the a und 
bel, there have been caſes that 


ave one as. ar as this. Cro. Car, 288, Sir IW. 2 7 
nt? £58 Tue on ene therefore was 3 *. \ . 


"wal: 5 G. Ruud 1 n . 


The a to a ban was, that the original was 45 
out before the day 0 payment in the hens with- 
but, concluded with the words 


ays judgment, and. ehat the. turit 6 d. * 
a a fee. Fide te p 1 | RT" 
N, $5 Gn 2. * Glever 1 v. Eiben. © 2 


"Now afſumpſit, and A releaſe were refuſed by te court; * 


becauſe they may be given in evidence, and were 
thought contfagitorys. Vide Farteſcue,, fe 37. 


5 vg 5 Geo 2. Veri v. Fox... his 


. 9 8 18111 defenda t 
| which mY The nt may plead. N 


* 
. 


leas, 4 


| in t preſent-caſe on a ob- 
on OI iſt. Phat he was not poſſeſſed in his 
t. adly. That the gontract Was not regiſter- 


. da tender made G 
Geue, P. 337. FR 8 


* 5 Geo, 2, Mord . Pl, 
83 an action of debt for the penalty of articles relat- 


PE luis; e 


= 1 A 
"I PF 


ing 2 the building of A Bridge, the defendant 
| ple 
K the 


he onued nothing... The plaintiff 'demurred, 
efendant joined, in demurrer. Afterwards he 
moved, that he might be at liberty. to withdraw his 


| __ plead double, viz. that he was not appointed by the 


commiſhoners, and that he did not agree with them 
build the bridge. And it appearing the plaintiff h 
not been delayed, the e Ra aj? 


| 


leave e ye 


\ Trinity, 5 "Ara 2. "ini v. eb 


The court was moved on the act for amendment of 
the Ins. 15 the defendant wight be at liberty to re- 
Jow eagle but the court held it extended only to the 5 

ploding au f at, firſt, Vids Stra. vol. 2. p. 98. 


mh 1e. Dunn v. Facker and Wifa.. 120 


"Og: an action of abt on a bond entered into by the 
defendant's wife while ſole, conditioned that ſhe ſhould 
within ten days after the. plaintiff's return from bis 
voyage i him if requeſted. On mation the de- 
fendant had leave to plad non 22 and that the 
plaintiff did never UTR. Stra, vol. 2, 2 005 


3 3010. 2. * 


On an action brought bet the plaintiff as affignee of 
the effects of a bankrupt, he declared that the defen- - 
dant was indebted to the bankrupt, and being ſo in- 
— — 2 the plaintiff to pay. The defendant 

at the caufe of action did not accrue to the 
e within "fix years, And on-demurrer it was 
the plea does not 56 x to the pro- 


miſe laid in the declaration, and precludes the rn 


* 


promiſe to bimſelf. 6 
The aun had last 7; 
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3 £ *. MR 
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by the executors. 


_ replied, moved to withdraw his plea, and plead flat. 


to plead \till this term, for that the defendant, ever | 
fince he had been executor, had been ill of the | 
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"Michaelmas, 3 Gio 2. "Wind v. Ridge and others. © 


It was pleaded by executors to an action on a promiſe, 
that the teſtator, at the time of the promiſe, - was 
ready to pay, and that the executors,; from the time 
of the teſtator's death, were ready to pay, and now. 
are; and that the teſtator, in his life, time, on ſuch a 
day, tendered the money, but the plaintiff refuſed; to 
receive it; this being pleaded after an imparlance had 


Per curiam. The plea.is naught. Jide Forteſcue, p. 


— 5 


5 6 Geo. 2. Cooper v. Dung. | 

In an action of et for. rent, the defendant pleadeu 
that one J. S. before the rent became due, entered and 

turned him out of poſſeſſion, and ſtill keeps him out, 
and that the ſaid J. 6 
of his entry, and now is, ſeiſed in fee. 
Per curiam. This is no. good piu; the defendant - 
muſt ſhew a title of longer ſtanding, and he may be 
ſeiſed in fee by diſſeiſin; ſo the plea of having a 1 8. 

. *4 


title has been held naught.” Yidt Portefeue, p. 366. 
Ear, 6 Geo. 2. Baker v. Vineta. 
It was refuſed to let the defendant lead non aſump- 


fit, and a tender. Vide Stra. vol. 2. p. 949 1 


Hilary, 7 Geo. 2. Law * LA . y 


On an action of debt on a bond conditioned for 
payment of money at a future day, the defendant 
pleaded payment at the day; and before the plaintiff 
5 E. 6. c. 16. againft the ſale of office. 
Per curiam. That is never done, but in order to 
ſead the general iſſue, not to ſubſtitute one ſpecial plea 
in the room of another. So the motion was denied. 


? * 
Trinity, 5 Geo, in the caſe of Mard v. , berese 8 
Michaelmas, 8 Ges. 2. Lord Clinton ve Martan. 


the general iſſue was waived, and leave given to plead 


double. Vide Stra. vol. 2. P. 960, Fe OT | ; 
. Trinity, 7 Geo, 2. Faſper aaa et Fran ary of | 
| 44.0 $5 BARE s . 5 ni ; 


The defendant's council moved laſt term for time 


palſy, that he was not able to ſpeak or write his | 
name, ſo that he could not ſign a.renunciation, or 
give any power to his attorney, and that it was an 
affair concerning trade, which no one knew but the 
defendant. The motion was granted, on condition 
that he would not confeſs any judgment, or give pre- 


1 2 
ference to any creditor to the prejudice of the plain- the plaintiff; before the trial of the i 


was material; wherefore the plaintiff had 
9 4 W567 2 ” 4 FAR WR $43 8 
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. being a ſtranget, Was at the time || m 1d and wife, uk | 
. ' diſavow, and that be contrary to the order of the 


Houſe of Lords, 


'Y * 
_—_ — w rr, 
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) 
| non aſſumpſit, and non afſumpſit infra ſex annes.. **Fh 
| Plaintiff replied to the Jecond plea, an original; the de- 
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Pleadings, &c. 
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Eaſter, 8 Geo. 2, Gorden v. Halben and bis M . 
( / a3 ins 1 oh 
; It. Was moved that the defendant's wife might have 


leave to plead. ſeparately: from ber huſband. The caſe. 
was, the wife's.eftate,was ſettled on her which ſettle-: 
ment was confirmed by a decree of the Houſe of Lords 
to be for her ſeparate -maintenance ; and her eſtate 
is only made liable to anſwer all aQions, brought 
againſt the huſband on her account. The counci}, 
ſuggeſted, that this was a fictitious. demand in the 
plaintiff, ſet up by connivance of the huſband, and 
that he will let judgment go by Mfault, and ſo ſhare 
with the 1 in what ſhall be recovered.  - 
Lord Hardwicke. We cannot allow you to ſever 
in leading; your beſt way, will be to Fead in the 
manner of huſband and wife, and if the huſband ſhould 
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order; but this court can do nothing in it.  Fide Caſes 


: 5 = 


Temp. Lord Hardi. p. 10. 


7 * a 1 1 If 7 


Trinity, 8 Geo. 2. Holt v. Mabberley. 
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In an action of debt on bond, the defendant's coun - 
cil moved for leave to plrad double, vix. non g factum, 
and coverture in the plainti fl. 
Her curiam. This cannot be, becauſe one is a blen 

in bar, and the etber is plea in abatement. Vide Caſes 

Temp. Lord Hartho. S 135. . Gh fi 1 My) frog 
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Michaelmas, 8 Geo. 2. Phillips v. Wood, and athers, | 


RE. Ev af 114 * Ss 
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| Leave was given to plead non aſſumpſit, and a dit 
charge by bankruptcy, though ſaid to be denied in C. 
. Vide Stra. vol. 2. p. 1% . 
. 1 HEE ; — ö 
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The defendant infiſting on his diſcharge many years' 
1 a commiſſion of bankruptcy, and it being 
oabtfal whether the clauſe that enabled bankrupts t“ 
plead” generally was ſtill in force, his council moved, 


and had leave to plead it both ways, generally ang ſpe-" _ 
| cially. - Vidz Stra. vol. 2. p. 1000, 15 15 2 $ 
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In this action e e no a double pled, vlzo 


fendant rejoined nul tiel record; and ber be for 
ue of non aſſump- 


tiff. This matter was again moved this term, for | ft, the plaintiff makes out a writ of inquiry, and exe- 


time to plead till Michaelmas term next, the defendant 
ſtill remaining under the ſame circumſtances. _ 
Lord Hardiuicte. This inconvenience; ariſing from 
the ac? of God, entitles the defendant to favour and 
compaſſion; but this muſt not be carried fo far as to 
hinder the plaiatiff from recovering his Tight,” which 
may now be the caſe, as nothing is laid before the | 
court to ſhew that there is any probability of the de- 
fendant's recovery. The court at length allowed the 
defendant further time to 1 on his conſenting to 
be bound in a rule to plead time enough to have the 
iſſue tried in Michaelmas term next. 5 
Lord Hardw. p. 52. | 5 k 


WA Cee EO NO = — 


Miabaelmat, 7 Ces. 2. Cotune v. Barr, 
On an action of debt on a bond; the defendant 
r payment before the day, And it being found 
or the plaintiff the court. e a re- 
Plęader, according to the caſe of Merril. v. Focehn, 
Trinity, 13: Ann. But it being obſerved at another 
day, that the time of payment was ovly alledged un- 


N 


ide Cafes Temps 5 


„ 0 A ee oe. eta, ad, 


cutes it, after which the iſſue of non afſump/it infra ſex 
annos was tried, on which the plaintiff was nonſuited. 
The plaintiff moved to ſet aſide bis writ of inquiry on 
the firſt iſſue, becauſe he ſhould have waited the event 
of the ſecond iſſue of non aſſumpfit infra ſex annos. | 
Per curiam. The writ of inquiry was diſcharged ; 
for if there be twenty iflues, if one be for the defen- 
dant, the plaintiff cannot recover, fer they are all to 
the whole matter in iſſue between the parties. And 
the plaintiff ſhould have ſtayed till the other iſſues were 
tried; ſo he was allowed no coſts. Vide Forteſtue,' p. 


2 4 
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Michaelmas, 8 Geo. 2. Smith v. Dr. Bouchier and others. 


In an action of treſpaſ and falſe impriſonment 
againſt five defendants,” who all join in a pla of not 
guilty, as to all the impriſonment but eight days, to 
| Adjudged, T bat a juſtification under a proceſs of the, 
Univerſity of Oxon, as was the areas. caſe, was ill; 
w 


and it was held, that where thoſe who, might juſtify 


der a /cilicet, i. e. to wit, the court held it a good ple 
on the act for amendment of the law, as a payment 
before exhibitirg the bill, and then the iſſue joined. 
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join with thoſe who have not a good juſtification, it is 
bad as to all, Vide Stra, vol. 2. . % © 
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y matter of fact, not lay, 
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Micbaclmam 10 Geo. 2. "Smith, gui tam v. Gibſon: © 
r „ 
; Onan action on the 44% on 2 flat. H. 4. c. 11. for 

ſuing the plaintiff in the Admiralty Court, in à caſe 
whereuf that court has not Juriſdiction z wherein the 


Sfx 


' plaintiff declares, &, to which the defendant. pleaded” 
in abatement, and on judgment of 're/pondeas ouſter, he 
plaads in har, that in Hilary term 8 Gao. 2. the; plaintiff 
: ſued the defendant by bill in this coutty in a pen of 
treſpaſt and contempt, for proſecuting a plea in thè court 
of Admitalty, after bis Majeſty's prohibition to the 
contrary firſt directed and delivered, which be laid to 
his damage 100 J. Lo which bill the defendant appear- 
ed, and confeſſed the action, and proſecuting: the lea 
after the prohibition delivered; and did «7 won h 
that the plaintiff bad ſuſtained damages by reaſon of 
the premiſes in that behalf unto 7w9-pence, beſides 
af whereon judgment was given, that the ſaid 
plaintiff ſhould recover againſt the ſaid defendant his 
damage aforeſaid, to the ſaid to- pence, by him the 
ſaid defendant, in form aforeſaid acknowledged, and 
| alſo his coſts, &c. all which proceedings in that ſuit are 
ſet out verbatim in the lea; and the plea avers, that 
the plaintiff, the defendant, and the ſuit in the Admi- 
ralty mentioned in the record plæaded, and the preſent. 
plaintiff, defendant, and ſuit. in the Admiralty men- 
tioned in the proceedings in this action, are one and 
the ſame; and it avers farther, that the ttwo- pence da- 
mages mentioned to be recovered in the ſaid record, 
| were to be recovered in full ſatisfaction of all damages 
| ſuſtained by the plaintiff, by reaſon. of the ſuit in the 
Admiruliy, beſides. coſts ; and that the ſaid judgment 
To which plea the plaintiff demurred, and ſhewed- 
for cauſe, that the concluſion of the plea is wrong, in 
not verifying the plea by the record of the judgment 
therein pleaded; but that matter was not mentioned at 
the bar, the plea being adjudged to be bad in ſubſtance. 
The defendant pleaded not guilty likewiſe by leave of the 
Court. 


Lord 'Hardwicke, I cannot fee how a recovery of da- 
mages in prohibition can be a bar for an action on the 
ſtatute for double og 19: and the penalty of 10/, I 
have always taken it, that the damages recovered on 
the attachment for a prohibition, were only from the 
tine the prohibition was delivered: we muſt take it as 
if an original writ of prohibition had iſſued out of Chan- 
cery to the judge below, and the party had fill gone 
on proceeding, which is a contempt; and for that 
| contempt” and the damages, | tbe.” ſtatute gives an. 
action. The procedings on the attachment, are for 
carrying on the cauſe below, after the prohibition, - 
which are the very words of the writ; and how 
can he on ſuch a ſuit recover damages incurred 
before the prohibition was granted? There are 
| ſeveral caſes where a recovery in one action ſhall 
be a bar to another action of the ſame nature; but 
that is where the firſt recovery is a ſatisfaction for the 
very thing demanded by the /econd action; ſo in an ac- 
tion of zrover,. the plaintiff. recovers damages for the 
thing, and it is as a ſale of the thing to the defendant, 
which veſts the property in him; and therefore it is a 
bar to an action of treſpaſt for the ſame thing; but that 
is not this caſe, for the preſent action is not for what 
was recovered on the prohibition, but for a contempt, - 
and a penalty to the Kin . 3 . 
Per curiam. The plaintiff muſt have judgment. 


+ Vide Caſes Temp. Lord Hardwi ps 317. 
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| _ .. Michaelmas, 10 Ges. 2. Street v. Huplinſen. 
See this caſe fully ſtated in page 423 of this work, 
under the head Error, © . 
Ti, 11 Ce. 2. Mibb v. Turner. 
The declaration was of Michazlmas term, for an aſ- 
| f fault n a8th of October, and an impriſonment” 
: | from 
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Pteas, 


from thenee for: twenty-frus %,. And: after a ver- 
aintiff, it was moved in arreſt of ju 
action Was brought too ſoon; and it 
ven for an impriſonment 
And 2 Saznd. 
is. en. 


| . dict for the 1 
| ment, that t 

appeared damages had been 

long after the action was 


ie of: obj 
110 | / . 
Bes fopiche plaintiff it Was argued; tl 

ce im this caſe was laid under a fcilicet, and there- 
ing to Alu. au. arar. 4. and Hob 171. 
284. it will not vitiate vchat d properly laid in time; 
and that this differs from all the caſes Where the time 
tively laid; Beſides, it is laid that ue did 
aintiff, and therefore reſpects a time 
to that only the evidence cpuld be ap- 


is opinion was the court 4 therefore- the 
plaintiff had judgment. Vid Stra. vol i p. to.. 
Ye A T in POLE Tea eee 
Him, 15 On, , Marſhal Riggs 

' See this eaſe fully ſtated in 
under the head Amendment. 
it unn h ann : 
Mam, 15 Gave 2. The 
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King v. nen.. 
formation in nature 
as fet aſide for wane of 4 title to 
the annexed affidavit; becauſe the practice in the 
"the act of parliament Fd 


filed to an i 


e cannot alter 


Crown- Offi ot al 
Sa. vole 2 p. 116. 
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| fore beben d of th Ae „ And now on motion 
the court ſet Ade ide ver. iQ, for the conſtruction of 

theſe terms impoſed on the defendants, hen thex aſt 
time to pltad, is not to oblige chem at all events to jgin 
iſſue to the country ; but only where the replication” 
offers fair iſſue, and affords no. reaſonable cauſe of. 
demhufrer ü no here the teplicatien not ſhewing any. 
tender of a ſurrender, «does give-ſuch.a colour of gb" | 
jection, as will warrant what the defendant has done. 


—— 
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1 7 Fan 8 
rr N BN *TD 015, Oar 
r 2220 i6 Ges. r 2 Ind . 
Ni, is Ges. Ong v. 3 


Wes the tubes 10 Phan gan for ile deep che 
| fol only. 


courſe of the court us to allow the 2 
for ph ent in abatement; but ad to'pleas in abi, it was 
;| ſufficient'if they came in at any time before judgment 
ſigned. In Trinicy, 6 Gi. 2 the time for pleading Wan 
ſhortened to four Jays,” but no proviſion made fos any 
diſtinction between the two. ſorts of phat, In the pte? 
ſent caſe, the rule was given the 7th-of May, which: 
expired the tith, and (no judgment being! ſigned) 
the defendant,” on the 1bthꝗuput in a a in abate ment, 
notwirdſtanding which the plaiatiff ſigned his judg- 
en 90 1 uch, W 198. £3413 50 20512 n 
Per curiam. He had a right ſo to do, Whilſt che 
eigbt day rule ſtood, the plaintiff was not obliged to- 
regard a plea in abatement, that did not come in within 
the four ——＋ but might ſigne his N as if there 
Hl Was no 'at all; 8 %, "Br. 4 369. 1 Li. ©: 


Now, nen we ſhortened the general time of pieading, 
can it be imagined we intended to wh it as to 4% 
} tory pleas? hey ſtill ſtand on the ſtrict rules of the 


court, and muſt come in within the four" Jays, and? 


etformanee of 
owed nothing, 


'- _ Hilary, 16 Ged. 2. 

To an ation of debt on a bond for 
covenants, the defendant pleaded that 
to which there was a demurrer, and joinder in demur- 
nd on the ' defendant conſenting to pur the 
plaintiff into as good a condition as if he had pleaded 
rmitted him to waive his 
and plead performance of covenants. Vid. 
, ITS „ 


Hlam, 16 Ce. 2. Tomlin. v. Purlice' Error. 


On an action of debt brought in an inferior court at 
Rocheſter on a bond, the defendant pleaded dure/5.of im- 
priſonment ; to which the plaintiff replied, that he was 
and at his own diſpoſal, and executed the 
his free-will; and not for fear of impriſon- 
ment; and concludes to the country; to this there 
was a demurrer, and 

It was now objecte 
any. priſon” whatever 
g, and that at lea 
with an averment. 
ch an affirm 


right at firſt, the cour 


for the plaintiff. 


udgment given i he 
| not ſaid he 


on error, that it is 
which is t ti 
plication ſhould 
affirmative as implies a 
ading in à Writ of right, 
that he has more right 


have conc} 
Per curium. This is 
negative; like the cafe of 
where the demandant cou 
than the tenant, and the p/za of the tenant is, that he 
has more right than the demangant. The antient 
rule of requiring an affirmatiye and neg | 
to, as in the common caſe of infanc 
e, but allo 
ulred. Sir 
ge pag! is 
nnot.im_any. de- 
Judgment was affixed. Vide. 


| is tive has been 
long broke in | | 
where formerly they not oply replied full ap 
cy, which is not now 
is enough if the econ 
fo contrary to the firſt, that the firſt c 
a. vol, 2 P. 1177. 


; Eaſter, 16 Geo, 2. Dewiy V. 


KG... e n. to 
of pleading an wHinable pies 
fort 10 185 of trial. be 
ditioned to ſurrender à copyhold at the fe 
_ cofts of the plaintiff, and the plea was, that 
1 requeted ; the 
made up the iſſue, wit 
which the defendant 110 


traverſed the 
Thomas Jones 


tg plead, on the terms 
rejoining gratis, and taking 
action was on a bond con- 


plaintiff replied a requeſt, and 
a rgoinger to the country, 
ruck out, and demurred ſo near 


afſtzes, that the plaintiff expecting a trial, had 


ord made up, and actually tried the cauſe be- 


k 


cannot be received after as pleas in 


. 1 , 7 
may. 
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e Hilary, 18 Gao. 2. Withins v. Brom. . 


On an Gion of covenant. brought by the plaiotif,. 
as executtix of one Hullac; the defendant: pleads, that: 
there was another exec dtor, who proved the will, ad- 
miniſtred, and is liviag; whexefore, as he is not joined, 
he prays the bill may be abated. The plaintiff re- 
plies, tnat the other executor named in the will is an 
inſant of ſoven years of age, and never adminiſtred, and 
concludes with an averment ;; to which the defendant 
demurred generally; and on argument, the court 
| held it an ill replication; the plea, they ſaid, con- 
tained full matter of abatement, if it was true; and the 
plaintiff ſhould: therefore have joined iſſue upon Mg 
| ace gone over to à matter of infancy, which 
would have been properly under conſideration upon 
the iſſue: a propate granted to one under ſcuenteen is 
not therefore void. And if the infant really was not 
joined in the probate. the plaintiff ſhould- have ſet it 
out on yer, and have traverſed the never adminiſter- 
Ing as exeputor. 1 Leu. "99. 11 Brownl, 104, and Smith 
v. Smith, in Teo. and Sir T. Jones's Reports, The 
judgment was to abate the bill. Vide Stra. val. 2. p. 


In an action of treſpaſt for taking three buſhels of bar- 
2 ; the defendant pleads, that R. D. being ſeiſed in 
Fee of the manor of\Penzance, of which the pier or key 
Was parcel, he and all thoſe whoſe eftate he had, at 
their own coſts, had uſed, and ought. to repair it, 
and had of right taken a reaſonable duty, called 


 buſhilage, viz. three oops, auch 


£74 


19:00. 7 belt of barley, out of 
| and for every ſhip's cargoof barley brought on the ſaid he 2 
' be exported in any ſp ;. and that he by bargain and fale 
Far tbe ag Slane therein mentioned, {old it to the cor- 
poration of Penzance, 7a hold to them and their ſucceſ- 
ſors in fee-farm; for ever, by virtue whereof they be- 
came, and yet are, ſciſed of the premiſes in their 
.| gs Ag 3 then he wg that the gg 
brought on the key a cargo af barley, confiſting o 
1200 Winchyter buſhels, out of which he, as ſervant of 
| the n and by their command, 'tobk 'the 
three buſhels, as by lam he might» The plaintiff, by 
| ing nc, me fown th a, end ne us . 
£ ned, it went gown to trial, and there was a-ver- 
a for the defendant» n 
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7 * * 8 
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| It was now. moved in arreſt of judgment, that the | 


preſcription was unreaſonable and uncertain, . the 


word cargo being too general; and three buſhels out of 
a ſmall parcel,” as well as a Ros Pots not being a 
2 Leu. 96. 


reaſonable proportion: And 


* 
. Raym. 233. 
** 


To this it was anſwered, and beſblvedl by the court; 
that the word cargo, as referred to 2 R | 
Oaglng; : 


intelligible,” and muſt mean the whole ug. 

may a8 well be ſaid that the word h is uncertain, one 
being much bigger than another; and there are many 
caſes where words as general have been allowed. 4 
Mad. 319. Stil. 224, 35%, 1 ent. 114. 1 Sid. 98. 


Cre. Fac, 307. 1 Bulft, 126, 2 Vent. 67. 78. 2 Cid. 


174. Lutw, 4519. Hab, 85, 
Another exception taken, was 
ting out the title of the corporation, the bargain and 
e being only ſaid to be for the conſiderations there- 
in mentioned, whereas it ough 


r moneys. 7 
Lev. 170. Ai. 889, 1 Cer AH caſo. 5 Lev. 


- 


2 W a I 1 wh LAS 
to the manner of ſet- 


t to appear to have been 
ideration, according to 


"The court ſeemed to think this way of pleading it 
would be ill on a demurrer, but was now cured ; it 
not being a defeQive title, but 4 title defeQively ſet 
out, according to Salk. 365. Wherefore. the rule to 


Thew cauſe was diſcharged. Vid Stra. vol. 2, p. 148. 


Tiyinity, 18 Geo, 2. Wabbe v. Holl. 
The defendant. pleading a plea, the plaintiff 


obtained the common rule, that the defendant ſhou 
plead ae man on the morrow ſuch a plea as ſhould 
not waived ; and ſerved a_copy of the rule on 
the defendant's attorney, who taking no notice of it, 


defendant ſhould 


the plaintiff, after the day -was/out, ſigned judgment; 


which the court; on the maſter's report, held to be 


_ irregular, the Af plea ſtanding, if the defendant did 


not lay hold of the re ven him 8 it, i 

| | 1s motion. 4316-0 15056 1 en,, no ed rapy pt ke £4 | 
I ona motion on behalf of the plaintiff to ſet aſide 

the defendant's fleas with coſts, as irregular ; and for 


whereby the plaintiff has the benefit of 
Vids Stra, vel. 3. P, i %/ꝙnd 
PTE S - JI NS . $93 $5 =, 


py 4% ve + 


a2 The 

RN he plaintiff replies of inj 
aintiſt; the plaintiſt replies 0 s otoun proper imu 

And traverſes the title ſet out by the 3 


f 


Michaelmas, 19 Geo. 2. Cary v. Holt | | Sorts 


plaintiff declared in triſpaſe on his poſleſlion 3. 
endant makes. title, and gives colour to the 


| nt: 6 
vn demurter, and on the authority of Goſlin v. Wil 
liams, Eaſter, 5 Geo. 1. the court held this a good E- 


plication ; for it lays: the defendant's title out of the | 
. caſe, and then it ſtands on the plaintiff's poſſeſſion, 


which is enough againſt a wrong doer, and the plain- 


tiff need not reply a title. "Therefore judgment was | 


Err 
Michatlmas, 19 Gio. 2. The Weaver s Company, 
"Se. v. Forreft and four others, on ſeparate A. 


| See' this aſe fully tated in page 300 of this work, 
under the head Corporations, 
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| The defendant,” by leave of ide Court, pleaded non 
efſumpſit,, and the ſtatute of limitations, and delivered 


it to the plaintiffs attorney, who made up the iſſue, 


and delivered it, with notice of trial, to the defen- 
dant's attorney, who paid for it, The plaintiff's at- 
torney finding afterwards it ſhould have been made u 

with the clerk" of the papers, went and paid him bis 
fees forſo'doing, made up the record, and went'to trial, 
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lors dee eee en 


The court gave leave to withdraw the general iſſue 


in order to bring money into court, and replead. it ; 


within the reaſon of Blackbourn v. Matthias not delay- 
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5 TRE; \ only. a caſe at a judge's chambers, 
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made on the uſual affidavit, for the defendants, be og 
admitted in forma 9 Vid Stra. vol. 2. eur, 
Cafes Temp. 22 Wa. p 211, 1355 | 


Michaelmas, 10 3 2. | The Pariſh. 
" The Pariſh of St. Peter. in Tofwich, 


. 


In this cafe (which ſee fully Rated in page 92 of 15 | 


work, under the head Apprentice) it was ſaid: by the 

court to be a vulgar error to think at. 13 O&. 14 Car, 

% 4 5 hs the firſt act Pk F for 5 
Mals . Natutes it appears, that fo lon 2 

8. c. 25; and in Fiko: the 6 N 

to that purpoſe. Vids Sura. vol. 3. p. 1067. 


Trinin, 4 Hh >. The, be Cole of the Parih 7 vt. bur 
loor ough „ 


Two 1 * reciting the inabllityof the pariſh of 


80. Mary the Virgin to maintain its own poor, ordered the 


churchwardens and overſeers of St. Peter and dt. Paul 
to alleſs, Taiſe and lev 7 60 ,, for the maintenance of the 
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Michaelmas, 9 Geo. The King v. Layer. 


Tue defendant being committed to the 'Totwey for 
High- treaſon, in conſpiring the death of the King, and 
an indidiment having been found again him at Rum- 
ford in Efſex, before ſpecial: commiſſioners of cher and 
ferminer, and being removed hither by cerſioruri, was 


afterwards brought up by habeas corpus to the bar; and 


being arraigned on the indictment, his council moved 
that his irons might be ſtruek off his legs, and inſtan- 
ced the caſes of Gordon, King, and others, where it had 

been ſo done before they pleaded ; and argued, that he 
was not obliged to plead till his ferters were taken off; 

Cranbourn's caſe, 3 Inſt. 34, 35+ ; Minor £24k; . ect. 1. 
Keil. 10. And that it was the opinion of the late Chief 
Joſtice Holt, that it ought to be ſo done; that this 
perſon was the firſt Tower preſoner that ever had irons 
on his legs; and that there never were no ſuch inſtru · 
ments there till now: and the priſoner himſeſf moyed, 


that the irons might be taken off before he pleaded | „„ c i ow way 2 
; "and other in. 1 Michatlmas, 2 Geo. 2. Thr.Caſe of Landen Jones. 


„ ht WL. ans 3 
Ws EE les EA OT. aire 5: 
- He as committed. for a contempt, and moved ta 


becauſe lying in his cloaths all night, and other in- 
conveniencies occaſioned by thoſe. irons, were ſo 
ainful to him, that he being deprived: of his reſt, 
ad not the free uſe of his reaſon: that he | 


to have a fair trial as allowed by the law, without any 1 


undue ſeverities. 


Per curiam. As for the irons to be taken from 
his legs, it is true it was done in thoſe caſes: ecit- 


ed by his council, but it was where the priſanars 
had pleaded to their ſeveral indictments, and were 
to be tried on the ſame day; and that it would 
be to no purpoſe to inſiſt on this matter for ſo little 
a time as the priſoner had nom to ſtand at the bar; 
and as for taking them off in che Teuer, the. 
court could make no order, becauſe, if they did, it 
might be an excuſe to his keeper if he (the priſoner}; 
ſhould eſcape ; therefore it muſt be left: to his (the 


keeper's) diſcretion how to uſe his priſoners; eſpecial: 
nen de bad already ” Vide: 10. 


Rep. vol 54 p.. 83. 1h 5091 u 207 e Shs 
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Greenhouſe v. Cleruer. 
e e e ee e 
The defendant being in cuſtody for want of bail, 
after the ſecond term moved for a ſuperſetas for wünt 
of the plaintiff's declaring, which was oppoſed by the 
— 9 though no declaration had been de- 
livered to the turnkey, according to fut. 4 1, & 


Micbaelmas, 10 Geo. 
ed A 45 + 


. c. 21. yet there had been one left in the office in |. 


time, and this he ſaid would be enough to.prevent the 
defendant's difcharge, though he could not be obliged 
to plead to it, or let the plaintiff take a regular judg- 
ment. 8 ert RY HIGH e ARS aft * 
And of this opinion was the ſecondary,” wha inform 
ed the court, that a ſuperſedes is never granted till ebe 


clerk of the declarations has certified there is no deela- 


tion againſt him in the office, which certificate would 


be uſeleſs, if the delivery of a declaration into the of- . 


fice be not ſofficient to prevent @ diſcharge on common 
bail. But the court, on conſideration, granted à /u-' 
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uu in execution ſhall, be diſcharzed, being, liſted as | 
as 

; no 
* 3 gy. : | | 4 
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| Algtitf to the defen- 
defendant pleaded” that the p 145 f 40 
| right to recover in this action, and then ſet out the ad f 
' parliament the ninth of the King, intitſed, 4% 4% for 
the 752 eff. ual execution of juſlice in a pretended pri vi- 
Led plact in the pariſh of Si. George in the county of Sur- 


ant; the 
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rey, commonly called the Mipt, and then brought Rimſelf 
within t | or r 


| he benefit of the-ſaid act; and on demurrer 
| this term, judgment was | „be- 
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but only in var of the exe 
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155 for the plaintiff, be- 
pleaded in bar of the action, 


cation...” Vid Rahm. vol, 3. 
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The priſen being in_a_ruinous condition, and the 


late rains, having broke in, there was an order made 
or the'proprietors. to attend the court ; and on their 


| attendance, the court was moved to enlarge the rules 

„A the priſon, ſo as to take in the Mar/ha/ſea,. that the 
" Priſoners might be removed thither. "But the court 
would do nothing in it till there was an undertaking 
by rule.of court to put the hien in repair, which they 
aid the proprietors were obliged. to do on pain of for- 
feiting their right... Whereon the proprietors ſubmit- 
ted to a rule, and the rules were enlarged accotdingly. 
VN Jung. bol. i. p. . 
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15 Sun 


* the — Now's — Oxford, and then det forth 
the cuſt at cout, 5 
Her — It was adjudged, after being twice | 
heardy: that the def ts: had bon gheehicir caſe. 
within the cuſtom. Over Temp. Lor Hardwithe, 
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He being a he for Jebt in the King '; Bench pri- 
Jon in rn. f applied the quareee-Jeflons 
to be 'diſcharged* on ttf t debtors- a 
bur bla oppoſed by a 500 J. 4 he was ord 
to continue -in. cuſtody, and the creditor to pay him 
one penny, per week; 24 at a ſubſequent elne, * 
was refuſed to increaſe the allowance. 05 
On this he. was removed by habeas corpus to the Plet, 
and applied to the ſeſſions in 
allowed to the extent of the ack; biz. 3 5. 6 d. 3 o_ 
and for non-payment. thereof, "he-was at a 
ſeſſions abſolutely diſchar And all theſe 13 
being removed by certiorari, the court were of opini 
that the London orders ought to be quaſhed;*for h 
was the proper ſubject of the Surty juriſdiction at the 
time of making their orders, And it is like the caſe 
of a ſecond removal of a pauper, when it appears there 
is a former order in force, and .no-. variation of the 
_ circumſtances and merits of the caſe ; beſides, if all 
the orders. ſtand, the ' creditor | _ made ta 1 
than parliament. has appointed by ene pemmy. 
fore the - orders 'were quaſhed, Jide Stra. wile. 
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Eels, 14 Ge. 2. Nl, v. "As. 8 


The defendant in Michaelmas term was ſurrendered 
in diſcharge of his bail ; and afterwards, without . 
any notice to the plaintiff, was removed to the 

The plaintiff, in Hilary term, charged him in execu- 
tion as. a priſoner in this court, and this term the defen- 
dant moved for a ſuperſedeas, . the —— in = 
court where he was 3 a priſoner ſignifyed nothin 
and ſo two terms were claphed! . The plaintiff * 
that he was in no default, not having notice of his re- 
moval ; and that theſe removals do not appear on the 
committZur book, when the charge in execution is to 
de made. But the court granted 1 for the 

plaintiff, they ſaid, ſhould. have demanded to ſee the 
prifener,. and if not produced, ſhould have known 
where to find him, and bring him back by habeas cor» 
pus, to charge him ; and it would be putting difficul- 
ties on priſoners, to OO tbem to a e une 
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ing charged in execution in tius terms, the court held, 
that the committitur my be "__ 9 


i | = 63 


Action of 
in cuſtody». 


P 


„It was a trick to e-| | 


ut \ 
and againſt 'the FERPA | 


ts plea, and juſtified under proceſs out I 


——̃ ——— — er neo 


London, where he wũƷaes 


7 


| 


—  —— 
Ln 4 
7 

» 


580 4 8 # T0 


- 
N 
7 . 
1 
ö 


Ws = if "Geo. 2, 


| On ſhewing cauſe 
; charged ze Kr 
' lowing fact, viz. 


| ſhal's 


| 9 act, the 
1 „ Was entitled to 
gaolir on the day ſpecified i 


not included in the h part. 
was in the /econd part. Re 


be entitled to his diſcha 


| my of coming at it, if the 


Y | 


| before the end of the ſem t 
no extenſion of the tim 
term, nor was it 

the en book in time. 


3 and that there is 
1 after 
here was an entry in 


Va Stra, vol, 2. p. 2999 
ee ee eee „ | 
2 Hug, 19 Geo, 2. Vallis v. Hlanbry. . 

37 07 byvs51: T1306 oy 417 t 8 yd N 
© She this | eee work, 
under the he ecut „ 
r JON 2 77 Judgment WT; n 
5 6 488859095 Bei NH mf 


aer, 3G 8. nin ; Bama ivr, . 
1800 1 


olf zl 11 r e n Fa Noll 05 Uns aher bY. 


> Sx i og fully Rated in 
aer th head Hades? Corpus e an ve 


Nah, e 825 "Hd git fab ” IN © 6. Hou * : * 
We Py” 5 which pal Ar 1 3 


8 — — 
5 u Kg 97 5 Air 5 
by." ehe with which, ae 
by 0 {5 al ded. 
veſtion, “ It e di 


2 3 1 $46 K 
"or ifo s mote! x. 7% . 
e court 7 


tions are not 5 2 2 29 | 
8. for rge © in EXE- 
« cution for fe ot" e of dn on 3 
<« their petition, and af 
t eſſetcti for the benefit of (uTh- of their he neg as 
oh hat f . . bo and they 
Accor in Y ar 1 | 155 
2 „ gat 4 9 ha Wes | 


| Hilary, 4 Gm 3. A bona 
85 1 Yoid 0 AA 


od, Ther 1 the xi ' November IRE Ip" 
flat. 1 Gn. 3. up. 7. as relates to c 


— — t in * * — 5 f 
up their 42 2 


4 1ereu 
diſcharged was repealed by /tat. % G J. cap. 2. bon 
all intents a n K Fig But. vol. 3. 


p . AV e ee 


+ {1 #31 Te } 4G 
|< 6 Gio" 4 , abs" 23 dnn 


the defendant's . 41 | 
of the marſhal," on the fol- 


A dea, . in execution was entered in the mar- 
ut no 


* r 1181 772 75 


Thereſore the court made. the rule 


„Gol. 3. p. 1841, Tu”, 


Ty N 
5 £4 
1 

* 


committitur-piece was filed, mor” 
was the committitur entered on 1 within too" foros.” 


4%. 
* * * "Wap | 
749 


ning over all their eſt * | 


| "Michaelmas, ee T d Pair d, wil 


On a motion to diſcharge the ſaid Gander under the 

e « whether a _—_— 
iſcharged un 4 R 

: 7, mo a wes long 

e ſaid Ga was not in q 

in the act; 2 1 

<iſtody of an officer, in a e e iin He was 


the goaler's lift; but he 


The quarter ſeſſions for Tones had held. bim not to 
rge; as an object of this ſtatute, 
Lord Mansfield inclined, that the ſeſſions were in the 
right; av this was a poſitive law. And the „ 
is given to the quarter 1+ cungh ſo that there ſeems no 
were wrong. mw 
he Recorder candidly offered to come into an me- 
thod that could be thought of, but Lord «rub ſaid 
Ron cone be done i in it "Vide Bur. vol. 3˙5. 180, 


JE 


Putvllege. 


| 
| 
0 
| 
| 


— 


4 
| 
4 
4 


4 > 
IT $ 
$/ 
1 
19 
[1 0 
o* \ 
2 
ot 
7 1 
a 
i 
1 
1 
+ i 
LEY 
4 ' 
18. 
1 
! 7 
1 
. 5 
1061 
{4 . 
4 7 | 
2 1 0 
1 20 
iy Y ; 

1 j 
2” b 
— 95 
? \ 

iF* 
[1 | 4 
* 4 
i _ 
I: 5 1 
4 1 * 
4 
» 
1s # 
vi] 
1 
17 
14 19 4 
JH 4 
. 
111 
p o 
10895 
4 F v5 
* 
1 
'Y ' 
15 
1 
{ 
} . 
. 
N * 
1. 
1 
19 
2* 2 
42 
k 484; 
BE Ws 
th 57 
5 
1 
1 4 
9 8 
N 
6 4 
» k 
134 4 
6 
voy 5 
e 
M 
n 
| J 8 
BE” | 
1 i | 
SS 
iT 1 
» us 
| 2 
1. 
i i G 
' : 
* ere 
* * 
11 
1 7 \ 
* i 
11. a 2 * 
1 « C4 4 
t 161 
1 9 
4. [ 
$0455 
1 
+; FE 
SE II, 
. 
N d 
y 
6 
17 
. | 'L a 
J q 
Tous, 
480% 3 
1 f P \ 
5 q 
; : i 
i 1 
| SHE! 
9 
7 » 
1 Vin 
. 14 

1 a 29 

17 

e 

4 
4 "hit 6, 
'T 7 
I: 1 
ine 
41 [7 
11-2 
4 * 
13 
1 & * 
3 
1 
© | 
* * 
7 3 
+ 7 
19 
i » 
': Ha 
1 
1 
ieee 
** 
* 
» > 
i 
i N 
1 o 
+ 3 
1 
1 

34 
= 

'T+ 6 

Ci} 0; 

T9" 

' 7 

F 
| 
BY 

4 . 

n 
1 

% bee. 
SW 
3 &; 
} 
C 
"ev 
[4.5 1 
* at 
þ 4 
4 . 7 
1 
L q 
I * 
of 0 
e 
1 
r 
SF 
0 
. 
| 
| 
Tt 
| i 
Ul 
87 in 
+ 
J 
fl 
* 
4 i 
4 | 
1 


= 2 — 


1 5b + — — 3 
— — — — — Re * — 444. wn IE 2 — — 
ä * ——U— 2 — we — — — 8 —— — — 
: ” * —— 
8 Of > * —_— : * 1 2 
* 4 * 
= P 
* 


— "5 — — — 
* — R—_—— > 
1 — - * 


- — — — — >; — 
I? 7 — - R — pet = a bu ESL ES Ie" — 
S * S . — — EE — 5 Pay) — . — — 2: — = no 
— — 6 — + . I = « TOE EEE SSSR. 2 IRE ay _— — 5 0 oO 3 » =_ Ln: 8 = a ELL 
_— = 9 — N — — Ai arty ———— — = ITP I IE ee IIS: S — SID . wget > —— * — * 
— —— n 7 * A _ 2 as = — . n 8 — —̃ - a — = So _ 
4 — — — 3 ——. — os om I . _ — — 2 . = - 4; — 2 3 
— — — — — — « — - u _ = — = h 6 IP's hs = 
— — _ . — — 4 — — — —— — — — — — — — — —— — —— . - — = co gr — * — — 
. — Jo 8 — - — — — Ef —— — — — — ͤ — 2 — —— — — 7 - - — 
—— n F 24% vg. 1 Tar A — = ; *— po" — = 
2 2. 5 . a 2 Wi — — «> PAs ae 


— — - —— 2 — —＋ — 5 = —_— 
S 8 — Pc = —_ , _ — — — 2 — — —— — = = 8 = =_ 
— ———— — — 5 — bog Eo pane Crab — — — — — — . 
— — The — 8 — — bo 6 3 5 — 
E 


RE = Re 


— — 
= TD 2 
— — 9 i= 
— EE. 
* CE ; 8 
— 


. 


x 


58 21M | 


51 ve 75117 bas — ban: NY Ny ich bats fl: 80130 f 


ng Wel-I0050017140 + 0 nodes un 


4 1 Nine [is £637 - 7; — 
3121 A r ae A 


„ni 1 Jood e 207 . 


*n\ 
 Bafter, 6 M. 3. Edwards v. Copland. 1 2 


on 220 61 l 


Aru 


Ina ee on t the caſe, the 5 pleaded to the! g 
the 


ch 
is 1 an at- 


ae of the r of ES, B. 7 — cojctades to the! | 
| 6 hegten, the ule}, | 


er over, for it is a good 


2 5 2 


eee, 


plaintiff replied "vh 


ys aid;on:dfmurgerio this rep 


dl, or 11 defendant 
pt and concluſion ; and * this“ caſe it was held, 


ft es n Wan . In 1b m1 
9 lt Bas of Bre fo hy 


ini 
ee 2 


e lar 85 8 8 1 . 7 
OY CEE 
2 5 a 


1 provicge. (as be 15 
Was vie 

court w be ia 12 4 
k&*has' Fil 


Ja hidi⸗ 0 10 Ke vat 


Lak 11 Ts yy grit: 18 
ee 6, . a b. 
Y ety Ens wa E. 


: go bag en ard 90 


bag 6b "7 ib works 
ee tig TLafe folly” Hated in page 21 of thig-works 
a the head Aim. | F or * 


n 


N 5 


Holt, Chief Tukties, The rr of an attorn 


o an i tam, ee. Toene uit 
or 21 Fr EE ſue here h pleaſes} 


= 


tuilege, as d ig not, 
ert . alt be King. at 
Fre felt, 5 3. & W vel 155 Wa 2 bygt£c” #33 4 
PS. as * * ohen 29455 1.0 116 81113901 ho 


ay > Sr fd] 6 W. z. The King v Knollys 25 e 
See te bled fone Page. 169 of dhis work, 


e. the 
gab o Raiage $1452 g n of) 


1 * 228 An 1aSrephens've 5 * a 
- Thertefendant/ arc the ju 1198 15 we 

count, dbu, wie. e Fr gang Lhe 

pegs Jos. thut he is 1 ab 1 ta 

Fey jected, ch fel ad wot. ay 4 Comes 2 hg 


Per in ph 1 word comer is no part of the plea, 


but thi l 
ſhews nd de in c 9 Ther es | | 
in = r Vall obs. . We 


9 . 09 8 de we 


& "6 "Y PLEK Mr” 5 10 W 


nu. [TI Tau v. Saltmarſh * 8 


IE > ” 
57 


135 1 pod 


tto ft b bill; 
EN wo, bred 8 Ei os. Tis ph 2 | 
'wa » 180 e 
55 ide Sik 5 Sy | A. 8 . 


| aur: N od 
L We in page ahbe 1 


; Sr. 0 Nins 1922 


mp 6 hy 


W599 vol; 


©: i 915 57 dong, »y 
1 | „ eng, 0 12 
ke Able, bi. „ Duncomb v Church. W At 


95 7001 © 1 


1 45 ged N the C. 5 


* Chief Jules 
B. 1 be i ia” Cue net for he may 


* * * 


+: e 100 0197 | 


*, 
c 


n g te de at-| | 


: 5 
8 , 


8 ſi 


1 


been „ 
cicher wage re of at Penn if he be 


; : 6% pine. Rep © 
Toy 


: it N TY- 
. 4. Wy d wil 


Wade 1 4 . 27: . 3 e 
V. B. Ko a eee th 
vl eren f 


* 3 Nane. Fo dachnsſeh 5615 el 
©.» 5 * . * * 
1 At a tri 1 bar, WR 5 was mule de of privi- 
ge of  pariiament 8 ice, 
ü 


f $9 


EO 705 


Weisst in tau in bör 

liament was not TENT 995 elony, or breath 
2 N rad e Fecunkty of 
* ac Dalby pot aroteiiba mianikgainft 


Ids eli) ate df 
reach ah peace; 8 
Rep. vo. I. 298; 5d 


frbutgit 


Lol ee, e 


fi boni Hof baun e 41291 . ale He 


22 L 


= ner 
| Michaebmas, ® Dian vi 15 e | 
Fo: the Fledr 261 y 1o mo xd 
| $3081. 1 1228 '+ ary wh pow 31 nary wk. 
2 kalle Hard df his work; un. 
3 mo us Sd niTtw 
15 n 
Him, 9 M. 3. 1 Mong 


M phliter of this evi creed? but oeh hea 


il preſent in court. + ide 5 ook 2; 
% 


_—— 


ee, „de bill muſt be:filed, though! the atto 
| — 49 appear and difpepſe with iti hut ©} 


burt auc, Hide Salt. Gl. ip. S. . Rip, * 
+114 SNA a 


* * 


under the head NE, Ki 


on common bail; for Re ts be ſued by bill, as 
R ſy ol 205-268 . md 


W H- WI FB = Bl 0 22 nk 


5b10 ew ff nbi on 40.0 230990 gui: t 
hop map has a, yoint; cauſe of AR two, 
. 26d! the:other not: der uit" Ne 

and declare againffthem às in guftogy. A hin 
Lee de ene den. perion' privileged in pacution 
then E - and As to the vas 
ien, ite begins the laſt dayrof the term, as rout 48 
Spurt niles. »2uLeth 1296 '2 Went; 298. nne he : 


146 e 


h.gaſe he Bled: aſter wapus: Feber, 0 


oa Fate ey #t * hon A 


Filer N M341 20 5 £ 


19010 O. 112 
to i RVOMT | | 50099} E 0 
10 Lier * 5 


2320? 8 3007 
31 10 not: 


lia Vt , 


bab 


tit you — — 
Mod. Reg. u 12. . 0 


Mi chaelmas, 9 r Bree v. * ; 


L 2 e 295 wh . 


e 2008 R. EW $3116 501 2 £1 


% of — Fr Y . 11011 2 
r . ee l 4 574 


Py Ts 222 ; 
| See-this'vale fully ed hb Kan mch. 
5 44 gien ruth 


ander the bend flit 
viding igt 2 10 b : 
4 1) 1110p „ Ens 

| 2 ic me "P's. Menn y DIY 

ully ſtated” _— N ** babe. | 


Seeithis: caſe 
Fo * SY 8 77 440 18 *. 


7 
14. = 


* 


„ dee , 1: 2 


| treſpaſs was 3 and prays judgment, if t 


In maints 


ration | 138 ed, * t 
not to of pt Was of 905 155 that — ; 
t at the time of the ſuppoſed ix 

ibited was an inhabitant of the county depo ble where 
is court 


wrrer. 
ſaid. won the declar; 


ill takeican 


dance be Which gf to, was a 
dr whereof it w 


e "creditor" in 'a"wrrr 1.4 , 
Minus. 


Fe 


> 


1 


minus, Bestes, theiddlendant's not reſiding i in . | 
a- 
dient of ity for a man may be an, inbabitant ic ſeveral | 
places at once; and in all de and indictments of 


murder; the party is alledgeg to be an N 


county palatine does not hinder his being; an 


the p lace here hs murder is:caniitted... 

"Hott, Chief Juſtice. ''As to'yout caſe of a Mine, 
11 is'traverſable, if che party cones" in due ti jab to 
it. And if one be a priſoner it re againft whom one 


a cauſe of action ariſin within the county. palatine, 


ſo that his — a keg here 1 4 7 that 3 
f ing again im ure the C 
' are an ty n Mall noc ko oe 8 


1 is Song or 0 10 dee but that is wie 
"hel is firſt in cuſtody of the marſhal for cauſe, and a 
other or the [ame party, has another cadſe of dc 
ariſing agaigft bim ia the county palatine; atid Ff f| 
truth n that the, defend ant was in '<vitody © 
the marſhal before for à caſe ariſing within our 44 
diction, the defendant, inſtead of Femurring, + Kg i | . 
ea 
e is good to a declaration againſt one In 5 
wy of the marſh, tho he was brought wronerelty oh 
A5 k if an attorney of the C. B. be arrefted on a lay! 
2 is in euſtody of the "marſhal! for want r bei 
ppoſe be puts in bail, it ball pot hinder him 
ras his Hulle, beciufe he tannot | dead ei 
put in Bail, if ne be not in adtual"eaftody"; and if M 
Te judgment, it muſt be for the" "defendaint,” Fik 
14. TT 3 182 535. er * 


2 5 f yi by 35418 "© 
; 33s pt i; 1 it „ 482 7 233 1 
' An 13 . * | Hophinews Squih, » AF. 51 


271 10 


"oh an action on the caſe.th he defendant ae — 
by cuſtom, ag tour. 8 2 85 

that he, at dhe time of th 18 he {Fin "a 
now is, clerk of the nichels, Kc. and that he e 
there perſonally 
plaintiff dem 


Tos 28) Tha 


-Fpeciatly;* Ahd” the council urged, 


entr. 473. 20, "The. cuſtom extends 

r continually. attending, 

| LS 1 * iy 5, W 
om; gut nat ailowe 

1 Chief Juſtice. It i is, L enouth 1 122 a 

_ defendant was ares of. the ni ichels in uer, And 

"1 bu. reſidence. neceſſary” es” 3nd x 


rit ; and the other is but recital , an not x negclhuy + 


; and the Ayerment.is 
ich 1 is ppt, Within abe 


and therefore "jud ment was gi: 


85% defendant; 

wa the aa ny TIE, e en. wy 1. . 
1 5. 

; 4 . el 0% 3: 440 1 "nd 
ce. oe Duke of Lau. ; if 260 


Ac 


4 % 4 
Ginth; one of his bail, deſi be might 2 

Duke in his diſcharge, which the court ſaid] he might 

do,. though the party came in of himſelf; but the re- 


7 nizance not being in court at V EPS 
Fer Mur, Fo $9." 10 15 oo 


The King vs The ren V 


be peace bein ſworn againſt the Marquis of 2 


marthen by Mrs, Hill Moretony his pretended wife; and 


the Lord inſiſted on his peerage, but it was D | 


and he gave a 27 ecognizance himſelf in 200 7, 
or 


in 100 J. 1 to 4 Ge —_ 7 term. N. 
"OP Ho 359. 4 LTP; Wh” + e #757 


NI AT — auen rt 


—_ n ib 


See this caſe fully ſtated in page 725 of 


under wy = 5 os Fiat Oc. $18 


£3 2) * N 4 


e, ee . 
indtemeßt, e 


Kate Gs naeh chi 
beld, 


that he had no priuikęr in retur! 
vecauſe ere wur no nets == * 1 85 
6 On © mM 


nenn | 


&c. and. ſhews. 27 writ, Sc, _— | 
S 


hat- the ples was ill: iſt, Becauſe there was, not any 
fuck word ay . 'buc | it Fd to be..reſidentes, 
| 084740 


r 


5 under the head Contents TE 


o tis wn [ 


| 


> = 


| 
| 


_ * 


* 


ene dhe Get 01 
e 
been demed ir the Cafe Gf Mk; 7 U e 
8 „ Arterne) General | Nie 20%. 
— Gastes Wied ar $8; ang d pr 80 j | 

. 

1 { l 

7999 e e . 
'firſt: ſtatute 27 J wit a 7 
1 bn, — 7 to % ; 
6: pag e AYES Fig ” 


„ 
2 a 


1 


i Fi 


oF privith 


7 ay ; Mae Fed 4 ee ; 
whether * * an attorney, 


into court 5 
cauſe of theit commitmefit Was returned” to b war 

rant ſigned. Robert Harley, Speaker, requiring” tho 
| keeper of 'Newpatt to take inte his cuſtody the 1 0 


ders of parliament, in contein 


A 
Ow 5 


751 


kd} W e unden, 
4 oo 


phe 1 
e tay | bY i& 3 joan 
abſent Fr 155 e 7 55 0 7 7 
timef aud Alo „ U we ola 
brought Ag ft im; whd'if 7 f Jef 

way movers rf ar „ leb th Aj e 
— a red 92 tha ht 


a $1309 bis 1 ar 12 1 ol at, Ma. TOE” 


+ 5-00. eG 01S 6 ils ins v0 wt a lus 


5/9 Q 

Eater, 2 Ann. "Ort! v. rr 7 5 

222 t ' 1 gage Ja vf His work, 
E or To 3 2279 ui bart VI no gifs 592 


eee en 505 1b 


in , Dil e Hingen 


Wang Ca: 3552 eig ſued in this os 4 
oa 7007 j Was gemurred. ſpecialig 
Ny CN ve ho F th a profertof,a wiif 
i © 


e attor Fg OE A 
* j4 © 105 ice, 8 ef IETSACE IS, 11h 
of ah 175 1 p 7 with d weit, the, de MY 


1 — * e 

Lor not. "Fo de FO ney vol. 2. 

p 48. * =o K 1 * PF; 9. er rn 2 een 
,Michaelm 


FP 431 


ain r en 9 
1 caſe: fully tated in pa 


page \ab 5" of 1 tui x Wock, 
e S002 14.2611 LITE Ty g 12 2443 #1 8115 
e, 3.4 lu, Th de ee abe 5 


Tue deten dent havin e d. vp 
by order of the Houſe of Co N 10 


by ſeveral writs o "Babrat' Jos * ; and th 


perſons, defebdants, for having comnitnced an 
ſecuted an action at law againſt the conſtables Pr 4 
leſbury, for refuſing their votes noe the election of mem- 
pt of the 1 
and open breach of the known privileges of the H 
of Commons. 'The'priſoner*s'covhcil prayed that t 
might be diſcharged, for the ſeyeral object oiis taken 44 
their commitments r,, 
Ih, . Becauſo the warrant was det ander ſeal, as it 


. * 
HE 


| ought to be, 


Becauſe the commitment; was to. remain au- 


- 2d] 
J ring ple DISA ſure, 


Ef AYE} HSE 
. 5 Becauſe the y bad done no — 1 act; for 


f fu _ bt 
on 9 ee in awful, no each of 


of that houſe. 5 
owell, e and Gould, Juſtices, held, ift, That 


the commitment was well e Ravel. in form. becauſe it 


” according to the Jaw oe om of parliament. 


V That the Houſe of Commons were the; pro- 


: per 4 of, 2 own privileges; and this court as 
nom e 25 ks ys" that this was not a breach of the 
privi ouſe of Cotnmons, or that the Houſe 


of Commons ys no ſuch tvile N £4946 a * 


ief Juſtice ſaid, that Wie ans n reh of 
— 2 0 —— 2 that the cbm 


| privilege. 72 roſecution of an action did not hecef- 


farily —_—_ a going farther than the bare filing and 
3 e 


— 


88 N. en Kere and 


O do 2700! = _ on 


Y 


© pl 


— 
y 2 - - _ — — _  — — So — — as — — —·¹ - 
A . * 4 . _o 2 — — * — © — 2 — — Y — 5 — 2 3 8 = a -— 
” 4 ads > — — 1 — — =o n a — — a — — E * nies - » 2 . 1 > 8 — 2 — — — . * a — —_— — — — — 
— - - : " _— CIO? — 3 p ”- 1 = 4 7” 7 - 5 5 — 7 T — — — == — . — + — 2 = 
n : - * = 8 1 4 > 2 5 a : k 3 5 % Pa - . s 2. - = \ 1 
* 4 E 1 — * ——_ 8 7 — - 2 4 _ - — — — = a3. - — > _ — = — — + g*- <— —— * — + m—_ - — — 2 
— — — 2 ow ® — $"< — — = _ IE. — — — — © , — — — — + emo b * — LH — — = 2 ra TIES” OE —_ . — 206 — — = wr IL 
— — — — — — — — - — — 3 — — - 4 2 — — . - - 2 — wt % 
\ 2. — 5 — i PW — ben * = E CHOY » e 1 — 
a > — N - — — _ - * 2 


- 
n = "4 4 
8 n wa £5 
= —ͤꝗ4—4 ——— ͥꝗ ꝛU— — — ——— A ho — 
OT 


2 1 pl 4 _— bull wh * 3 — ; 2 
Da — h E r 1 — - a 
— * E : — — : 
>. 


— - 7 2 r —— r 2 =þ>- 2a — 
„% eng po rite Jy ere 
r p ( St 3; 


— 


232 


| = * ſaid, the 


4 ads are wrongful, and cannor be juſtified, more 


circumſcribed,” ſo it may, 
are judges of their own pro 


_ rity, and no body elſe, is to = RE | 
2 b they ould have. the the en; ö 1 A: — ful 
impriſonment by the Hook 1 
| mo deliver the party ball we 779 £ 
5 vpor | which the liberty of th 


privileges, | 
themſelves, that they, = agi 
to make them, or any. court, 


abated niþs e. Pide Raym. vol. 2. þ 


any writ of ſummons, and h 


| under the head Arreſt. 


- affidavicis en, he _ to (war vs N as 
Load 


continui ving 1 an 


iginal, wh 7807 
inal, which ho 9 rivi 


t make it nor cone hr 
K 5 e e = 


war way 


not can their Jud 
irt from determining Ty, ; when t 
ommons exceed their legal bounds g 


4 „ 


- than the acts of private men: that there was no que 


tion but their authority is from. the Jaw and a3 it is | 
be exceeded: to My, they 
ges and their on autho- 


what court 
ere is 45 re- { 
not 85 le to execute. thoſe laws, 

fo 55 g e ſubſiſts ? 
ar, judges of their own q 
a 5 to vindicate | 
or, contempts 3 but 
final] judges: of them, 


efs, and that we 


conclude, all Sue ig, 
d entruſt 


to the excluſion of others, is. to. * uce . Rare of | 
confuſion, by making every man in; bis. own | 
cauſe, and ſubverting all law. J vol. 2. p. 4 
803. Ram. val. 8. f. a: Wo mY ** | 


| Michaelmas, 3 4855 Phips. v. daten. 


See this caſe fully ſtated in 253 of this work, | 
under the — Aa. page i53 


Trinity, 4 lun. Scan v. S 


The defendant pleaded his privilege ofan attorney of | 
the C. B. to an action rought 15 this court, 9 
pleaded, it without producing any writ F privilege. 
An exception was * to the plea, that Where the 
defendant laid himſelf to be an attorney, he did not 
ſay, as may appear oy the record; and yet attorney or 
not, muſt be tried by the record. But the bill was 

« 1173, 


vt 


- 1091-1 * 


Eaſter, 5 Ann. The Caf of Lord Banbury . 


Lord Banbury was taken on a latitat ſued out n 
him by the name of Charles * Eſqz and it was 
now moved for a. ſuper/edeas,. offering to bew the let- 
ters patent of creation, and an Midavit that he was 
the perſon; and it was agreed, that if the laritat had 
been ſued againſt him by the name of Lord, it ſhould 


have been ſuperſeded; for the lam ſuppoſes a peer able 


liable for want of being reſponſible in 


body is only the demand of any perſonal action, and the 
ſubſia ance : * if he had ſat in 


9 by virtue of 
been ſued as Charles 


Knollys, but not having ſat in parliament, they could 
not take notice of his peerage, and would not proceed 


to try it on a motion. Fide Salk. 1 502, ww 


Vol. 2. P. 1297» 8 


da, 5 Au. 1 


Per curiam. When a perſon complains to > this court 
of a miſdemeanor, and i 11 5 is adjudged his complaint is 
vexatious, this court will not allow the privilege of pro- 


tecting him returning. e 11. 1. P. . 


inity, 8 Ann. The tem 
mn . | . 5 Servant to the Le. poof roy 
MELT GG fully ſtated in page tg of this «work, 


- Aochaelmas, 9 1 Red N | 10 5 


ms plea that he was Clerk to e ö he bebeger 
ries, and that be daily attended, and did ingroſs and 
draw pleas, and do — Me buſineſs for them in his office, 
and the. affidavit” was only char he was a clerk of the 


office, and was ſo for ſevral 
Her curiam. Let the ples ſet aſide; betauſe ths 


— 


i EÞ 4 
2 13 3% P — * za 1 AN 


Ak 
— 


* * 


| court, and . 


| only have that One. Vide Stra. vol. 1. p. 191i. 


[ rig t by birth to ſue in the ſame 


l 
5 23 — * —— —_ — * 
2 * 


ä there i 1 a ot oe difference de 9 __ 


ant 3 
one of the clerks of Sir G. Cooke, Lohr tag 


WOE dunn ce. Beans v. Ai 
after bearing council on Vage 


la 305 was 
't difcharge the % ant out of execution by vir 
of Stat, 7 Ann, c. I. it being made appear to 1 2 0 


court, that he wes a domeſtic ſervant of. the envoy 
1 the EleQor Palatine, viz. his fecretary, and that 
the Reps. preſcribed by. the. n were, * | 
APES Yo 15 e ee 46 Qi En 06, 
ne glues: 


| | Hilary, 4 Ge. nin +. Gab id 5841.0) 


27 
"i 7 „ the. deſendaot... pleads, in 4 
that he is an attorney of this court, and that he oug : 
be ſued as a privileged perſon. The; plaintiff replies, 
7 he. is not an attorney, and concludes to the coun- 
7-3 to which. the defendant demurs, for nos 
124 concluded to the 1 * „Entr. 610, 
Afton. 347. Thomp . Med. cal. 1. 
The court enquire of the ſecondary, who informed 
them that antiently there were tolls kept of the tor 
nies ; but ſince the ſtamp- act that method had 
diſuſed, and a book ſtamped, and the names entered 
in. that ; and the council ſaid, that on the trial of the 
aſſize for the oſſice of chief-clerk | the rolls ww 
Ew. 3. were produced. 
er curiam. The book which is now kept muft be 
taken, as minutes in order to make up the record, and 
it is a proper warrant. to the proper officer for that 
purpoſe; and whenever they are wanted. they may be 
made up, Let that be done regularly for the return. 
In this caſe the plaintiff ſhould have concluded to the 
record; for no man can be an attorney but by the act 
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ol the court, and that act muſt appear by the record; 
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ichaelmas 10 M. 3 in C. B. rob. 360. a clerk pleaded 
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* 


rn 8 Gees The Oui af leu c 


be Lord Coning (by brought an eje2?ment againſt | 
fome of his = moved for a rial at har; there. 
on the defendants, by their council moved, that the 
plaintiff being a the realm, and conſequent] 

not to be attacked, if the verdi& ſhould be again 


| — might be obliged to make ſome reſponſible per- 


to be his leſſee, or otherwiſe that he ſhould waire 
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as he alledged, was out. He was likewiſe charged in 
*Cuſtody with ſeveralideclarations»: us defendant re- 
moved himſelf into this court hy habenr corpus. (The 
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»Was ordered to he farther argued. | 
Lord Hardtulet, on the zpereof May, delivered i in the 


the 'Ghanimogys opinion of the eleven | udges; who wete 


preſent adthearguments; which was, that the defendabt' 
was entitled to the Privile, 
hat it abi not neceſſary- 
hat tiaſe N ws . or ſuppoſing it to he 4 
for a convenient time, the defend ant was arreſted. 97 05 
-in tharcohwnientrime, he hauing been taken within 
bebe dayi'uter the prorogationgrand tive days after the 
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that proper and legal method, whether by writ of pr 
vilege, under the great ſeal on record, of wRhetn: 
may be. done by motion on nuit A. 18 point, 


the Judges were all of opinion, that 'a writ of provileze 


- 


_ defendant's per ſon; but there was a great doubt, and 
ſome variety of opinions amongſt them, Whether the 


court would diſcharge him in the method now taken 


on motion or not, no caſe having been produced from 


the books, wherein r e to the privileg. 
of parliament was diſch 


of privilege in the menn time, but inſiſts on the me- 
thod already taken, they will then give their ↄpini 


on the matter, after hat ing given it the conſideration 


it will require, it being altogether a new proceeding. 
The Judges afterwards gave their opinion for the 
defendant's being diſcharged on motion. Yide Caſes 
Temp. Lord Hardw. p. 29. . 
e Me i uh un OHSS an en 2 


Miebaelmas, 7 Geo. 2, Holmes v. Gordn. 


| See! this caſe fully ſtated in page 113 of this work, 
under the head Arr. ee 
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Ihe queſtion, was, whether in an aQien againſt an 
attorney he had privelege to change the venue into Mid- 
 dleſex, as well as to lay it there when he is plaintiff. | 
And the court held there was no difference, and the 
venue was accordingly changed. Vide Stra. vol. 2. p. 


Micbaelmas, 10 Geo. 2. Wickham v. Hobart. 


The. court was moved that the ſheriff ſhould return 
bis writ of ca. /a. and without ſhewing cauſe to that 
rule, the ſheriff moved that it might be diſcharged on : | 
' an-affidavit that he did take the defendant in execution, 
but has ſince diſcharged'him on receiving a letter from 

Lord Say and Seal, teſtifying that the defendant is his 
Lotdſhip's menial ſervant, and therefore privileged by 


* 


; him. x 


Per curiam. Let the rule be diſcharged, and the 
ſheriff put to make a return, Fide Caſes Temp. Lord 


| Har Aw. p. 348. 


Hilary, 12 Geo. 2. The Caſe of the Vicar of Dargird. 


The court granted the vicar a writ of privilege 
commul- - 


againſt ſerving the office of expenditor to t 
ſioner of ſewers, on the authority of 1 Mod. 282, 1 


Vent. 105. 1 Lev. 303, 6 Mod. 140. though it was 
inſiſted that this was an office which might be execut- 


ed by deputy. Vide Stra. vol. 2. p. 1107. 
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is a proper method to be taken for the diſcharge of the 
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rged after this mannere But 
it being a matter of, conſequence, and the ſhort time 
between the arguments and the laſt day of the term, 
being taken up in neteilary'bulineſs, the court was of 
opinion to enlarge the rule till next term, without pre- 
judice to the defendant's brintzing his writ of privilege'; - 
and if the defendant does not think fit to bring his writ | 
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It was held by the court, that if the plaintiſf and 
defendant are both attornies, the defendant muſt be 
ſued bil; and that the plaintiff cannot take but an 
attachment, and hold the defendant to bail, as in the 


cafe of a common perſon. This caſe therefore is an 
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each of the two cauſes,” thould not be 
the bail bond be canceled, 
. ..The rule was made on affidavits, * of the difen.. 
«© dant's being's ee te en of 4 foreign 7 | 
„and having taken all the proper ſteps to catitle him 
NA if Nee of tees domelites, rs ws 8 
- The only queſtion Was, Whether the defenda 

« TC, B.) was a , "and BIRD BB. 0. 
** meſtic ſervant of Count Haſſang, the Bavarian mi- 
„ niſter; or whether his ſervice was only colourable, 
and a mere ſham and pretence, calculated to protect 
him from the juſt demands of his creditors ?? · ͤ 
Lord Mansfield. The privilege of foreign miniſters 


and their domeſtic ſervants depends on the /aw of na- 
tions: fat. 7 Ann. cap. 12. is declaratory of it. All 
that is nero in this act, is the clay/e, fest. 4. which gives 
a ſummary juriſdiction for the puniſhment of the r. 
Fractors of this law. It is not to be expected that ever 
Particular act of the ſervice ſhould be particularly ſpe- 
cihed; it is enough if an actual bong fide: ſervice be 
proved, and if ſuch a ſeryice be ſufficiently proved by 
affidavit, we muſt not, on bare ſuſpicion only, ſup- 
pole it to have been merely colourable and colluſroe.. 
As to the latter point,“ of his being a trader ;” __ 
having been ſo in Ireland, (and even that ſeven years 
ago too) will not bring him within the exception of 
the fifth clauſe of this ſtatute, which provides, that 
no merchant or other trader whatſoever, within he 
* deſcription of any of the flatutes againſt bankrupts,” 
who has or ſhall put himſelf into the ſervice of any 
ſuch ambaſſador or public miniſter, ** ſhall have or 
“take any manner of benefit by that agr. 
Per curiam, Let both rules be made abſolute, but 


without coſts, by reaſon of the ſuſpicious ci 
of this cafe. Vid Bur, vs), 3. ret W e 


| Michadmas, 5 Geo. 3. Sill v. Rennet, one, G, 
Dee thiz caſe fully ſtated in page 147 of this work, 
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10 a matter merely ſpiritnal, if they proceed in their 
own manner, though that is different from the cm- 
mon lau, no probibition lies 3 as in a probate of a ill 3 
there if they refuſe one witneſs, no prabibition lies. 
300. 5 1 | 4 } N Fötus Ns | 
Adly. When they have conuſance of the ort 


ginal matter, and an incident happens, which is of 


temporal conuſance, or triable by the common wy | 
they ſhall try the incident, but muſt try it as the cum 
mon Jaw" would: thus, in a ſuit for tithes, or for a le- 
acy, if the defendant pleads a releaſe or Se or 
5 a ſyit to prove à will, if the defendant pleads a revo- 
cation, 1 No. Reps 12. 4 Ro. 
in the caſe at bar, they ſhall try matter of payment or 


no payment, but then payment admits ſuch'proof as tbe 
— would, panes es they reject the cauſe 


g themſelves, and ought to be probibited. + aces MT 


' "running over another 


e 


one witneſs, and that take exceptions to; his' ere 
dit and — —— cauſe of probibition; for if 
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ALS Eafter, 11 . 3. JJC. reaſon of the rule of requiring o/fdavits of the _ | 
A libel was preferred in che Jeaclefialtical court for | truth of the ſuggeſtion. © Vide Mod, Rep. vol. 12. p. ; 
ſcandalous wWolds, viz # You' are a damned bitch, 326, VV 1 | | 
< .whore,'a pocky-whore,-and if yu haue not the ite! „„ „„ „„ „„ „ „„ 
05 Toh e 30607 SHE WH HUT 063 þ Michaelmas, 1» 3. Dair v. The Eatl of Stamford. 
On a motion for a probidizien to: this uit, n., oh 
Chief Juſtice, ſaid, the words were actionable, and | , eee moved — a 3 to 1 
therefore granted a probibitian..: ; Vide: Rayms vol. 1. page of Chancery, on à writ / e ration out of that 
4465. * * - , Rm n * court, whereby lands were ſequeſteted; and ſuggeſt- 
CCC | 2 eee ee Was only a court of 4 
CE. it Raſter 241 avi In bn ou. I baving only a juriſdiction over perſons in caſe of diſ- 
en I Eafter, 11 V. g. „ 120 fads, ] obedience'to their decrees, and not otherwiſe; and he "+ 
Holt, Chief Juſtice, denied to e a prohibition to | affirmed, that though it were called the Hg. Courf ® oY 
the Admiralty, Court, on ſuggeſtion that they re- of Chancery, pet if it mould go »gainſt law, or ex- .. 
fuſed to give to the party ſued there a copy of the | ceed its juriſdiction. they were under controul of this | t 
: libel, becauſe the ſtatute: extends only to ' eccle/tafiiral cout t for they, on habeas corpus, will deliver one i). 1 
courts,” and not to the Admiralty: court. Vid: Ram. legelly committed by them. And he ſaid, that at fi ſt p 
vols 1. 42. JJ 4 thele fort of ſequeſtrations were only granted in & (6 I 
ol. 1. P. 442. %%% §˙à ) 8 e 1 155 8 apts but they . noc i 
9 | 7 r I to ſequeſter lands for a debt arifing on a perſonal cen- io 
| Trinity, 2 W. Zo Godfrey v. Lt 8 og 2 I tract, not concerning the land ſequeſiced,, 0 $7 1 
Holt, Chief Juſtice, Where the matter ſuggeſted | 1 0 Chief jules. Tou move for a_ſtranger to i 
for a $rohibition appears on the face of the libel, we ne- the bill, and anſwer proceedings in Chancery ; and "= 
ans page» wm leſs. it 0 therefore you muſt take your remedy at Jaw : you mn 
yer inſiſt on an affidavits. but unleſs it appears on the dont fav tha h ESL OUS 12 AY 1 
face of the libe[t0 be out of Theft jurildiftion, there don t Tay, that you have Srought treſpaſs againſt this ill 
| Favit of the truth of the ſugeeſtion. ſeqdueſttatof, and they ſtop you" by injunctiog out of 1 
ought, to be an: affidavit of the truth of the ſutzgeſtion. Ch 23 ter Pits i 
SE Iorr=ine bh 4 emo >3407 ͤßMM 81 FHRg 1H 0h rater.” Vie 1 
: 4 1 1 Vs e nl * 4 1 ene nee Inn i LY xi +, . „N . | 133 | Y $ | 
 Michaelmas. 11 9 3 — V. Deer.” 3 815 1 «x, 95 12 5 cad 3 . 9 a 2 4 I'S TO A 198 a Þ | 
A prohibition was moved for to -conſiftory court | en enn Ages W456 3, C2, BEL! 2 7 1. 
of Landaff, where libel was brought for fraudulently | 4 Abel was brought. in the Hpiritual court. for no 1 
taking away will that Was proved with them, in or- 2 2 pariſh-rate for the repairs of the church; and I. 
der to cheat the legatees, © 5s 51 J | ſuggelted for a probrbition that all pariſh rates were to be 1 
Gould, Juſtice. Here ig: a will properly lodged, and made Mambo of the pariſhioners; and that every 1} N g 
if any one fraudulently takes it away, what remedy | rate, aſter it is co leQed, becomes void z and that this i 
ye they f for an indictments; ot iaforwation, wil pot | was not by a G boritv, e, and ib at the ſuit was to | | th 
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pay abis in purſuande of an old rate collected many 


years before. C 
As ta the firſt it was urged, its not being by a ma- 


—_— —— 


289. 


- 


former, but only by way of direction 


'the latter, ac- 
cording to Sir Robert Lee's Gaſes „ 


ritual court to give ſufficient notice to the patiſh to 
meet, and make a rate for reparation of the church, 


which if they do not do, they may be enscommuni- 


cated; but the ecelgſiaſlical court cannot make a rate, 
or appoint commiſſioners to do it; and here the ſug- 
ke recites an antient rate, which they ſay was to 
e a ſtanding order for all times bp and that 
they have confirmed that rate, and that the libel is for 
want of a new payment according to it. Ney. 131. 
126. in point for a prohibition in this caſe, and all that 
the ſpiritual court can do is, to make an order that the 
chucch be repaired, but not to aſſeſs a 
2urpoſe. And though in the piritual court one omits 
in the libel that which makes againſt him, as here, that 
the rate was made by commiſſioners of the eccleſiaſtical 
count. 55 they of the other fide may ſuggeſt it; and here 
2 frohibition was granted. Vide Mad. Rep. vol. 18. p. 327. 
„ Wy f | Te 13 40, 


Michael mas, 11 M. 3. Anonymous. 


On. ſhewing cauſe why. a prohibition ſhould not 20. | 


to the ſpiritual court : the foundation of the Jibe] was 


for a rate to repair the church, and there was a ſen- 


tence and an appeal on that; and now after all this 
they world have a prohibition, but they came too late. 

In the time of the late King James 2. there was an 
act made for building this church, with power to raiſe 
2 ſum not exceeding 50000 d. ſo that they ſuggeſt there 
was money enough raiſed. by that act, and that this 
rate was illegally made; but your Lordſhip, will not 


examine into that now. Therefore we hope, ſince 
here is nothing conttary to the act, for ought appears 


ainſt law, we pray the rule may be diſcharged. 


The council on the other fide alledged, that they 


had procured a ſentence ex parte, but ſaid that this caſe 


turned on two points : 


Fir, The act of parliament, which preſcribes a 


particular manner of raiſing the monies, and therefore 
an application to the /þiritual court was improper. 
Secondly, It is a rate declared to be made by the veſ- 
try, and no veſtry could be called till the church was 
finiſhed. Therefore we inſiſt that the ſtatute is not 


followed, which preſcribes a particular way of raiſing 


* 


The Chief Juſtice concurred. in this opinion; on 
which the council on the other ſide ſaid, their ſuit. was 


for the repairing the church, and not for building it. 


And after hearing the further arguments of the caun- 


eil on both ſides, the court granted a probihitiaon, and 
ordered the plainti 
i a0 


Rep. vol. 5» p. 448. | 
mY eels Tat 1 bas G35 6180077; 
: : _— 4 
Hilary, 12 F. 3. Ananymous. 
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In the Biſhop of Winche/ler's caſe, 2 Co. 45. it was 

held, that in a ſuit for tithes in the Spiritual , H. 
may have a prohibition, ſuggeſting a preſcription. or 
modus before or without pleading, . But this ſeems not 
to be Jaw ; for in fat. 12 M. 3. a probibition was mov- 
ed for, ſu gelting ente Oe UTE AD 
Holt, Chief Juſtice, and the eden refult4 23 rant 
it, unleſs they pleaded it below, becauſe ena de 
might admit the plea. Alſo on 10 W. z. in this 
court, it was ſaid by Holt, Chief Juſtice, that if a mo- 
dus be pleaded in the Spiritual Court and admitted, no 


= 


prohibition ſhall go; but if the queſtion be, Whether a 


modus or no modus, a probubition ſhall go, and ſo is the 
law, viz. wherever the matter which you ſuggeſt fora 
reer is foreign to the libel, you muſt plead it be- 
lo, defore you can have a probibition; "otherwiſe 
where the cauſe of probjbition-appears on the face of the 
bel. Pide Salk, vol. 2. p. goth 


jority of the pariſhioners” Was matter only proper for 
an appeal, and ſo is the inequality of the rate. 2 Bull. 


As to the ſecond, that this preſent rate had indeed 
reference to a former. one which had been collected, 
, but that was not to. give any -force or efficacy toithe © 


Holt, Chief Juſtice. Theright courſe is for 2 Di- 


antum for that 


to declare thereon. Hide: Mod. 
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Tue ſequeſtrator of the tithes of a vicarage ſued the 
impropriator in the ſprratual court for tithes on the en- 
dowment. On which the defendant moved ſor a pre- 
Hi bition, on a ſuggeſtion that it was not a vicarage, and 
that it ought to he tried at common la- -w-. 8 
Aajulged by Holt, Cnief Juſtice, that if the ſuggeſ - 
tion is good in point of law, this court will grant a 
prohibition; but if it appears to them notoriouſly others. 
wiſe, they will not. Vid: Raym. vol. 1. p. 3887. 

1 Tray, 12 N. 3. Jones v. Stone. 
David Jones, the vicar of N. was libellud againſt in 
the Spiritual Court, for that by cuſtom time out of mind 


the vicars of N. had by themſelves, or others, ſaid and 
performed divine fervice in the chapel of Chawbury, for 


which there was ſuch a recompence ;- and that he ne- 
glected. The defendant came for a prohibition, and 
| without traverſing this cuſtom, ſuggeſted that all | 
| toms were triable at common law: and the council 

urged, that it was enough for a probibition, that a cuſ- 


2 uſ- 


tom appeared to charge the vicar with a duty for Which 


he was not liable of common right. 


Hole; Chief Juſtice; R perſon may be bound to un 


| ecclefra/tical duty by cuſtom, and when he is bound by 
| cuſtom, the Spiritual Court may puniſh him if he ne- 


glects that duty; the cuſtom might have a. reaſonable 
commencement by compoſition in the Spiritual Court, 
and begin by an ecle/zaflical a. and a bare; preſcrip= 


tion only is not a ſufficient ground for a prohibition, 


unleſs it concerns a layman; whereas here it is an a- 


 clefiaſtical right, an ece/efſaſtical perſon and an ectlefraſticnt 


duty, and the preſcription not denied; notwithſtand- 
ing 2 Inf}. 491. I never could get a prohibition to ſtay 


2 lait in the Spiritual Court againſt a parſon tor a pen- 


ſion by preſcription. 1 Vent. 3, 120, 265. Vide Salk. 


val. 2. p. 550. Rayme vol. I. p. 578. 


. Michaelmas, 12 W. 3. Johnſon v. Olabam. 
„ a. 5 Lg | * 7. | WES L | 
On a motion for. a prohibition to the ſpiritual court to 


| ſtay a ſuit there for a mortuary, on a ſuggeſtion of fat. 
21 Hen, 8. nfs 6. that there was no cuſtom for the pay- 
ment of the hy N 


ame. | 
Adjuaged by Holt, Chief Juſtice, that a prabibition 


cannot be granted without a denying of the cuſtom in 


the ſpiritual court, Which was not done in the preſent 


| caſe; therefore the court denied the motion. Vid 
3 kw 33 FEE . R er ne 
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ties contending. below may 'be:;plaintifte. Yide Nod. 
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Michaelmas, 12 M. 3.  Anbnymous« 
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On a motion for 1 for 1 the 
ritual court for a pariſh rate, for mending and elean 
the pariſh organ, the ſame was granted. Vid, 
Rep. vol. 12. p. 416. Ny 3 
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Ky 250 Blaxton . Henore., * 1 
Tho councit urged, chat if it appeats on the face of 
the libeł thut boy e court has no juriſdictions 
— — be-probib:ited without ſuggeſtion ©» © 
Bat the court were of à different opinion, for the 
ſuggeſtion is a fundamental point, aid is the declara“ 
tion on the writ. Vid Mad. Rep. vole Tra. p. 433. 
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Hi, Cbief Juſtice,” If there” was 4 marriage 4+ foe- 
%, though, illegal, yet they mall not libel to avoid it 
after the huſband's death; but if there was none, the 
death of the man ought not to protect her from a pro- 
ſecution for her whoredom... Vide Mad. Rep. vol. 13. 
Michaelmas, 1 W. 3. Jobnſen v. Rifm.” 
Abel was brought in the ſoirituul court for a-mortuarys 
alledged due by cuſtom; the ſuggeſtion ſet forth flat 


: 


* 
4 . 
* 
* 14 


21 H. 8. c. 6. and that there was no cuſtom in that pa- 


riſh for payment of mortuar ie. 
Per curiam There is no colour for. à prohibition, 


ſince you have not pleaded; for a'moriuary is a thing 
within their juriſdiction; and if there were any room 


for a probibiton, it would be fqr want of a cuſtom; 


| N 


and then that ought to have been pleaded; and he 


compated it with a modus decimanui, for which there is 
no remedy but in the ee, court; and the caſe in 
Cro. Car. Hind v. The Biſhop of Cheſter, is not like this, 
for the ſtatute excepts a mortrary, and a mortuary is a 
mere eccleſiaſtical right, for hie h there is no remedy but 


in the /pir1tual court; and though a writ of annzRn may 


lie for a penſion by preſcription, and fo recoverable at 


common law, yet it may be ſued for in the ſpiiua vb, 
againſt the opinion of Co. 2 IA. 491. which has been 
frequently expioded ſince: and the rule fora prohibition 


was diſcnarged. Vide Mod. Rep. vol. 13. p. 416. 
„ iin 2 „„ es $389 $95 SR 321 


 Michaelnas, 12 e 3. Ferit v. Paint 


One Paine, a cuſtom-hoaſe officer; exhibiced"an in- | 
formation of ſcizute of a hogſhead of wing len | 


to Mr. Earle, and ſeized for not paying cuſtoni. 


neglected to come in and enter his claim in the Exche» 


guer, but in the mean time whe an action of 79 
afs in this court againſt Paine. On motion, the barons 


ordered that the proctedings in this court ſhould be 


ſtayed, and the cauſe there removed into the Exchequer in 
the ſame ſtate it then ſtood. Earle was ferved with the 
order, but notwithſtanding gave rules for pleading; 
whereon an atlachment was ilſued by the "Exchtguer 
againſt him on which he moved here for a probibition 


to the Court of Exchequer... And a rule was made to 
hear council ; on the argument ſeveral precedents were 


cited, one in ig Hen. 7. Kal. 16. exattly: like this. 
The court took time to conſider of the precedeats, and 
in the mean time the matter was compounded. Ke . 
187. 2 Inf. 55 i. Vide Salk, vol. 2. p. n 
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A rule was made for a probibitiba to be Sranced mf, N 
ory Mou: 


1. e. unleſs cauſe ſheton, directed to the Conliftor 
of ene Biſhop of Winton, to ſtay = ſyic Saint 
plaintiff, for having ſpoken of the defendaag the Fc 
lowing ſcaadalous words, viz; Thou are while, 
and allo for having faid to her huſpand, “ Lon bz Va 
merke as 91d whore, and" therefors Hyve 1g c 
den;“ on ſuggeſtion of the cuſtom 1 | 4 1 

cart whores, «hd that theſe words were ſpoken 


: : ndons * bh: | 1 | 1 124 > 40 Th 43 8 bs 2 3 
Holt, Chief Juſtice, Tf a 8 . Hon was granted, it 
would encourage all the mar | 


3 


puniſhment.” It | 


4 T%. 
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Hilary, 13 M. 3. Fenwick v. Lady Graſumor. 


het; and i prabibitiun was moyed for, an ſuggt 
that the citatzon was to anſwer out of the digetle, i 


Fer, whereas ſhe lived in Gh 
a * that ſhe dwelled py each; time 


dioceſe of London, and even to the very day of the cita- | 
tion, which was ſerved on her, juſt as ſhe was 5 
ids 


H 
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away; the court would not rant a probibition. | 
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: the market people when they were | 
in London to detame their neigtibours. without fear. 7 


| 
_ The plaintiff libelled againſt. the deſendant in the 
4 caurt for cohabitation ,claiming a marriage with | | 
e E | 

| | be- 
ing to the eccle/za/tical court o the peculiar of H- 
1 but it e by | 

the | 
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| herefore the court diſcharged the rult: ' 
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 brobibition will 


fs 


A perſom was libelled in the Spiritual Court by the 
huſband and wife, for calling .tne buſband cuckold : 
ruled by falt, Chief Juſtice, that a probibition ſhall 
go, becauſe they cannot both ſue in that court for that 


1 


If a declaration in prohibition be by him who ſued the 


Prohibition, and no plea he put in in due time, the plain- 
riff may have judgment by nibil dicit; but if it be on the 


other fide, and no plea, there ſhall be likewiſe à ni! 


dicit, and a conſultation. Vide Mod. Rep, vol. 12. 
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- See this caſe fully tated in page 265 of this work, un- 


der the head Commitment. FI 
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ub Caſt of Sir Baſil Firebraſs 
One H. was chief ranget of Enfeld Chaſe; and now 
a bill was exhibited —— 2 mor Be one 
the duchy for a diſcovery of what deer he had tied, 
and what timber; wood, &c, he had felled” and cut 
down, and by what warrant; and to ſhew cauſe why 
his patent ſhould. not be repealed; And to this ſuit a 
prohibition was granted ui,; for he ſhall not be obliged 
to anſwer on his oath, what is to make bim forfeit his 
place, but it ought to be proved againſt him. Yide 


8 ak . * 5 
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lo eee e eee 
Holt, Chief Juſtice, In caſes of prohibitions, where 
they were granted ou a motion, the ancient courſe 
was, that the party prohibited: ſued out à ſcire fa- 
cias, quare conſultatio non dehet concedi poft prohibitianem, 
in which” writ the ſuggeſtion was 'recited,' and allo a 
proßibition gr anted thereon, to the damage of the party. 
. Aiterwards this practice was altered, and the/courte 
came ta be thus, iz. on granting a prohibition to the 
plaintiff, the'court bound him ia a recognizance tb 
profecute an attachment of contempt againſt the desen 
dant, tor ſaing in = Spiritual Ole 
granted, and then to declare on the prohibition'; io that 
he who was the defendant in that court is now become 
actor or plaintiff in the court above. Vide Salk, vol. 3, 
8 TEE ann 
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E: Ruled, That where a thing incident in the 
Court is of a temporal nature, th | 
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fame manner in that court, as it would have 
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the matter incident is of N NOARS nature, or bf 3. 54 
ritual caognixunte, — 1 8 ity it according Se 
d as for” duftende, if they 5equire 1190" , to 
the me of 4 revocation” of A will, 4 prabibine wl 
not be grabted, becaoſe ke Fer e dees ee 
Ae de Prove a fee, 


but if they requite #:09' 201! 6 
ere 
granted." F Blk val, 4. 38, 
Hilary, 1 Ann, Chambers v. Janni. 
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into the office, But it has been doubted as ig 57 
ralty ; for the court of e 
bo 


3 a 8 | 
den is the” Admiralty ; for the” t 
er forth the” ſpecizl matter wherega t 


not uſe" Toy | 9 17 105 
Five ſenterite,” bur only 10 recite that they have hes 


'Borh fies, afid/b proceed i give ſudgpent, and then 
Ir a probibition. © 


"pretend it 18 10 Face too move 


— . 
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after a prohibition 


ey muſt try it in the 
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Siri 
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_ maſter; and upon 


. tery, 1 Roll, Abr. 295. 


* 5 


2 5 - Peobibition:/: 

* » | _ 2 20 ” £0 | OE v . | . 44 : . 

3 jef ſuſlice, It is never too late to move | becauſe the other tithes of the ſame pariſh are the bet- 
Holt, Chief Juſt ie : 1 ter. for the agiſlment there. 5 


for a probibition after ſentence in any cal 
that 15 to the eccleſiaſlicul court, on flat. 23 Hen. 8. where 
the ſuit is out of the dioceſe; and the reaſon why a 
probibition is denied in that eaſe is, becauſe you have 
by pleading owned their juriſdiction. 80% Comberb, 
234, 253, 448, 459, 463. Shower, 333, 396, 172. Vide 
Mods Rep. vol. 11. Fd 5. 0 | | | CR 7 
Trinity, 1 Ann. Anonymous. 5 
the ſpiritual court for that A 
ch 9 did make him elf 
a whores 


gp pen but one, and 


8 * 


A libel was brought in 
3 being the parſon of ſu 
drunk at the ſacrament; and that he was 
ceed to a deprivation, and that the benefice was a do- 
native. A prohibition was granted as to the ſuin 
order to deprive, but not as 
Mad. Rep. vol. 7. p. 31. 


Michaelmas, 1 Ann. 'Partridge's ca.. 


A probibition was. prayed to the Spiritual-Crurt to ftay 
the probate of a will, which contained a deviſe of lande 


= 


and ſeveral legacies, ſuggeſting that matter, and that 
the teſtator was non campos; and the Marquis of Vin- 
cbeſter's caſe, 6 Co. 23. was relied on; but the court 


denied that caſe, and ſaid, that at. H. 8. never in- 


tended to leſſen the juriſdiction of the ecelgſiaſtical court | 
as to the probate of wills. And to grant a prohibition | 
might be inconvenient, for without probate the execu- 
tor cannot ſue for debts, which by this means may be 
loft, and the will unperformed.., As for granting it as 
ts, 141. ; 


to the land, it would be vain, (2 Re. 315, 4. 
this was the practice heretofore) becauſe it is no evi- 
dence either pro or enn in any court of Jaw, but a pro- 
ceeding before no judge; yet it is good as 
Jide Salt. vol. Zo P. 553. 5 { 


_, 
* % 


| Michaelmas, » Ain. Galizard v. Riganits 


7 On an indictment for aſſaulting, beating, wounding, 
and endeavouring to raviſh the wife of one B. on Which 


the party was convicted, and afterwards. the, huſband 


for the ſame cauſe; and 


brought an action of treſpaſs 
ibelled againſt in the Spiritual 


now the party being alſo 


Court for the ſame fact, wiz: for ſoliciting ber chaſtity, 


moved for a prohibition againſt the proceedings in the Spi- 


tation and incontinence, and that this ſu 
tute anime, the other for fine and damages. 


Per curiam. A prohibition muſt be granted; for it be- 
ing an attempt and ſolicitation to incontinence, coupled 
with force and violence, it does by reaſon of the force, 

which is temporal, become a temporal crime in therwhole; 


as if one ſays, Thou art,a whare aud a thief, or thou keepeſt 


a batody- Houſe, which are temporal matters, the party 
| Court ; whereas, if it | commits it, but 
Thou art a whore, a libel lies in the Spiritual thereby 5 


Court. So if it be faid of a woman that ſhe is a bawd | 


Gehe 


were on 


proceed in the Spiritual Court; w 
*. 
only, and not that ſhe keeps a bawdy-hauſe, 


# # 


Holt, Chief Juſtice. 


'huſband bring G aut and battery, this ſhall not binder 


the Spiritual Court, for it is a criminal | proceeding 


there, and no indictment lies at commun /aty_for adu 


* 3 „ 
F mV r 
Micbaelmas, 1 Ann, Harrow's Caſe. 
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it n nnn | 
A libel was brought in the ſpiritual court for: ſubtrace | 


tion of tithes for agiſtment of cattle : they pleaded be 
tow that they were inbabitants of that pariſh, and the 
other tithes were better for the agiſtinent of cattle | 
there; and this matter they alſo ſuggeſted for a probi- 
Bition, but in their declaration on the probibizian they 
alledged they were occupiers... 
© Per curiam. The..declaration ought. not to vary 
from the ſuggeſtion, and. if you do not declare purſuant 
Fe ſuggettion, a conſultation. ought to go; for if vou 
diſcantinue your prohibition, it ſhall go ot courſe ; and 


the reaſon why agiſted cattle ſhall, not pay riches, is 


k x , 
2 
- 


4”. + oor 


. . 
* * ; 
o 
tr, 5 
a 
: 


. * 


ſuggeſtion, that they would pto- 


in 
to the other matters Vide 


ritual Court; and it was urged for the juriſdiction of ibe 
Spiritual Court, that they may puniſh for the ſolici- 
ſuit was pro ſa- 


2 It. 488. Vide Sall. vol. 1 | 


one commits adultery, and the | 


Hilan, 2 hn. Anonymous. 


—— 


Halt, Chief Juſtice, ſaid, if you have a houſe in one 
pariſh, and hve, there, you muſt; pot pay sgiſtment 


for dry.cattle ;. but if you be not a houſe- keeper there, 


you mult pay this for agiſtment. And here the court 
would give them leave to diſcontinue paying coſts, and 
praying another. probibition. Ang if there be cattle of 
the plow agiſted in another pariſh, they mult pay tithes 
there where they agilt, becauſe they are not cattle of 
the plow there. / ide Mad, Rep. vol. 7. p. 113. 
\, Michaelmas, 1 Ann. WWenmouth v. Collins. 
The council moved to have a Leier granted to 
the ecelgſigſlical court, tu ſtay a ſuit thefe againſt the 
plaintift for brawling in the belfrey, and ſtriking a 
man there, on ſuggeſtion of fat. 5 6 Ed. 6. c 4. 
and that all ſtatutes are conſtruable by the common law, 
and that the plaintiff came there as mayor to ſuppreſs 
a riot. „ % Er, i 
The court denied a prohibition, becauſe this offence 
was conuſable in the ecclefia/tical court before this ita-- 
tute, i reaſon of the place; and that*the ſtatute, tho? 
it provides a penalty, docs not alter the juriſdiction. 
Vid Raya del , ... 


— 


It was argued, that a prohibition lay for denying a 
copy ot the libel to any ecc/eſta/tical court: for the party 
ought to know whether the matter be within tneir ju- 
riſdiction, and how to/anfwer it. 1 Ro. Rep, 337. 
Dighton's cale, Mich. 2 Ann, in this court, and it was ſaid 
by Helt, C. J. that it was formerly held by all the 
Judges of England, that when tnere was a proceeding 


| fall in the eccleſiaſtical ,court th 
to the goods. e in - | hurt men ere OR 


bound to give the party a copy of the articles; but the 
law is otherwiſe : for in ſuch caſe, if they refuſe to give 

a copy of the articles a prohitition ſhall go till it be 
given; and accordingly a probidition was granted by 
the courts Eaffer 11. z. in this court it was moved 
for a prohibition to. the Admitalty for refuſing a copy 
of the libel; and it was denied by Holt, Cnief ]ut- 
tice. Fide Salt. vol. 2. page Ss . 


Laiter, 2 Ann. Brown v. Tanner. . | 
A perſon was bbelled in che Spiritual Court for brawt- 
ing in the church-yard, and tos tellihg the parton, Thou 


art a pitiful drunken parſon, and a d unten puppy ; and 
the cou.t-was moved for a profiib:tion on the authority 


of the cafe of Star v. Bicknell, where for the like words 


* 


9 - 


* 


en 


e g was granted, and ſo in Haines caſe; and 
the reaſon was, becauſe drunkenneſs is a temporal 0 

Fence; it is true, the caſes betore mentioncy were of 
drunkenefs in lhnen, but if it is an offcace in a. lay- 


: 7 


nian, it mould be ſo in a clergyman; it is a crime 


which does not take its nature from the perſon who 
mts" jt from the law which / is. offended 
thereby; it is true, the canoniſis make every thing 
Which is a fin, and forbidden by the ten commandments, 
to be 2 ſpiritual offence,. as murder, perjury, &c. but by 
the common lau, whatever is taken notice of and pu- 
niſhable by the temporal laws, is a temporal offence ; and 
What is not puniſhable by the rempratiaw, but by the 
a ines ſuch cle; that law ;is a kind of ſup- 
pranting the tem oral lau, and the offences ſo puniſh- 
able are /prritual offences, as fornication,” adultery, &c. 
Now, as for drunkenneſs, it was always accounted a 
temparal offence, for it was indictable at common law ; 


| and alchouſes were formerly appointed in the leet, and 


** 


"before the 24th of Lliaabetb, there was ſcarce luch a 
etime in England; it is true, a parſon may be deprived 
ſor drunteungſi, and ſo he may tor fodomy; but yer he is 
not puniſhable for that oſßence in the Sprritual Court, 
-becauſe-it is a temporal offnce ; afterwards a probibition 


war ranted as to the Words, hut nor as to the brawwl- 

ine in ils churebe ard. Vide Salk, vol. 3. p. 489 
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See this caſe fully Rated in page 647 of this work 
., . 1 N | : | A 
| under the head Maritime Affairs. ; Rn 
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Holt, Chief Juſtice,” It was formerly held by all 
the judges of England, that Where there was a pro- 
ceeding Mciulh in the eccleſiaſtical court, they were 

not bound to give the party a copy of the articles; 
but the law is otherwiſe, for in ſuch caſes, if they re- 


| fuſe to eh copy of the articles, à probibition ſhall go | 


until they deliver it; aud accordingly, on motion, 
a prohibition Was granted in this caſe. Vid: Raym. vol. 
' ©  Michaelmas, 2 Anne... Trantor v. Nan. 


[ 


See this caſe fully ſtated in page 648 of this work, 7 


under the head Maritime A fairs. 
©. Hilary, 3 Ant, Bvuans v. Browns , 


There was a ſuit in the zctl>fiaftical court for theſe 
words, ** You are known' by the name of Baway Nell, 
„ and do lie with another 9 1 huſband: and 

the council moved for a probibition, on a ſuggeſtion 
that the plaintiff below had brought an action at law 

for theſe words, grounded on the ſpecial damage ſhe had 
ſuſtained by the defendant's ſpeaking them. And he 
compared. this to the caſe, where one calls a woman 
whore and thief. 2 Roll. 297. n. 25, in that caſe ſhe 


mall not have an action in the ecclgſaſtical court for 


theſe words, though ſhe might for the word whore, be- 
cauſe it being joined with the word 0%, an action 
lies at common law for the words. Neither can the 
words be ſplit, and an action brought at Jaw for the 
word thief, and a ſuit in the eccleſiaſtical court for the 
word where. | So here, though the words are properly 
ſuable for in the eccleſia/tical court, yet a ſpecial damage 
attending the ſpeaking of them, by which means an ac- 
tion lies at common law, they therefore ſhall not pro- 
ceed for the ſpeaking them in the eccle/raftical court 5 
but the court denied to grant a probibitione, Vide Raym. 
„ ⅛ 0•1¾Wö. PUR Pe 8 OT EC 
eaten, 3 Am. Collins v. Fete | 
See this caſe fully ſtated in page 653 of this work, 
under the bead Marriage. 
|. Michdelmas, 3 Aim. Parker v. Clrk. 
| See this caſe fully Rated in page 707 of this work, 


under the head Pariſh Officers. 
| Eafeer, 4 Ann, : Aubery v. Barton. 


. A W libelled againſt another in the Hun | 


court for theſe words, You are a brandy-noſed 


« whore; you ſtink of brandy.” 


On a motion for a prohibition, the council urged that | 
theſe. words were words of heat, and did rather charge | 


the defendant with intemperance, than incontinency. 
he court, after heating the arguments of the coun- 
 cil on both ſides, denied the prohibition: and Holt, 


Chief Juſtice, ſaid it had been denied forty times in the | 


like caſe. Vid Raym. vol. 2. p. 1136. | 
j Eafeer, 4 Aun. Starkup v. Dodderidge. 1 | 5 


that the- parties "aggrieved muſt plead it below; and 
that where a probibition is granted on a modus, or cuſ- 
tom, that in itſelf is void, and a verdict 7 0 for the 
plaintiff, yet a conſultation muſt go. Ji 

2, p. 1161. LY PER Os THR WR Abs, os. 
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from April to November, ſkimmed, and then, made into 


cheeſe,” in lieu of all tithe-of- milk, a prohibition was 


granted to try the modus, and ſettle the matter; and 


on ſpeaking to the goodneſs of the modus, theſe cales 
were cited, 3'Cro. 609; Moll, 909. Latch. 226. 1 Ro. 


649. Ne 17. 15 649, At laſt cauſe was ſhewn, that | hortations, 2 other ſpiritual directions of him -_ 
1 ay _ „ a 5 , \ { 28 5 / 
We 5 Hy q | 
| \ a l k i 
| 2 * ? * 


— 
——_ 


Ram. vol. 


e | * * 8 Michadlmas 6. Ann. 7 Curt v. Prize, „ Parſon.” | 
On a modus ſuggeſted to pay every tenth day's milk, wood Bat | 3 
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the probilition was feld on. the 26th day of November, . | 
, months, (as they 


months, 1, e, calen 


- 


| og: 5 5 
ought to de, Noy 30, Hob, 179. Litt Rep. ig.) were 
expired on the 25th day of They laſt, and therefore 
he moved for a conſultation, becauſe in all that time 
they had not. proved toeir ſuggeſtion ; and had it on 


flats 2 Ed. 6, 6 1 #1 4 Led ae the ils 3A. 
_ -» The court agreed, that the ſtatute extends to ſuits _ 
for ſmall as well as great tithes, and that the fix months. 
ate to be computed from the % of the writ, and the 


months.in_term-time, was denied, For . proving ſug- 
| geſtions, Co, Ent. 462, 463. 4, Conſultations. for not 
proving them, Abt. 444. Te. Breu. 80. Vide Salk» 


mW" 2. P. 554. bo N 


5 3 
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A, rule was made to. ſhew cauſe why a probibition 


| ſhould not be granted to flay a fuit againſt the plain- 
tiff, in the court of the Archdeacon of Litchfield, for 


not going to his pariſh church, nor any other church, 
on Sundays or holidays, nor receiving the facratnent 
| thrice: a year, on a ſuggeſtion of ſtatute of Elizabeth, 
and the toleration ad; and then qualifying himſelf 


within that act, and alledging that he pleaded it below 
ang they fefuſed to receive this pled,” And the togn. 


the plaintiff was not a diſſenter, nor had qualified him- 
ſelf as directed by the ſtatute, and therefore hoped the 
court would not allow the rule to ſtand, unleſs he had 
an affidavit of the fact, for by that means any perſon 


tual court of their juriſdiction. The court was of the 
| ſame opinion, therefore the rule was diſcha the 
vol. 2. p. 1211. 
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A motion was made for a prohibition to the print 
court on a Tibel there for theſe Words, He 112 gteat 
40 rogue, as great a rogue as ever was hanged; and 


4 


no. ſpiritual defamation. 


whore, he cannot libel in the Hpirirual court, but his 


mother may, becauſe in this caſe it is no /þiritual de- 
famation to the fon, but it is to the mother. Vid. 


1 » = * 4 p 
N . 2 * * 44 4 4 _ Fe 34 
Hod. Rep. vol. 11. p. 112. a 
R . * 1 bk 3 * , 95 = 
TS k 0 , S. bog 5 1H a 
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| Vice e Ann. May ve Hodge. 
On a rule toſhew.cauſe why a probjbition ſhould not 
be granted to ſtay a ſuit commenced by Diony/ia Hodge 


the wife of the defendant, and John Hodge her fon}; 
tiff May, for ſaying to John Houge theſe words, viz. 
And on 2 motion, this term, the rule was diſ- 
charged. For as to the fon, no action at law lies 
for calling him ba//ard, without ſpecial damage; and 
they are not bare words of beat; by the ercleſaſti- 
cal law a baſtard cannot be a prieſt. 3 Lev. 119. Vin- 
cent v. Alpys 2 Roll, Abr. 298. pl. 2. Lin. p. 26. 2, 


5 | * I As to the mother, it is calling her whore. ' Cro, C 
Adjudged by Holt, Chief Juſtice, That no prohibition res” ; 6 ver Wnere. Gro. Cart 
will lie on old compoſitions for payment of tithes, but 


399. 2 Rall. Abr, 296. pl. 18, Hilary 6 M. z. in thi 
court, 1694, pes Wife v. Kenaall,. the plai 8 
libelled againſt the defendant for calling. her huſband 
cuctold, and a prohibition was denied; though Holt; 


| Chief Juſtice, held then the beſt way was, for the 
wife to libel alone; but in ſuch caſe, if the huſband ' 


libelled alone, a probibition ſhould be granted. 1 Sid. 
248. Knite v. Jacob. Vide Raym. vol. 2. p. 1287. 


A probibition Was moved for to the ſpiritual court for 
the following words, uiz. That the laid Price be- 


be alſo faid and declafed, that the advice and ex- 


caſe j Moore 573. wherein it is ſaid there muſt be fix 


_ ci] 'ſhewed for cauſe, that this fact wis falſe, and that | 


might come and ſuggeſt à falſe fact, and ou/? the /piri- 


ö X r rged 
council for the plaintiff having no affidavit,” Vide Raym. 


| ©* deſerves to be hanged more thah Dr, Pimes.” A 
| prohibition was granted, becauſe theſe words contained 
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Holt, Chief Juſtice, ſaid, If 4. catled B. 4 fbn fa 


before the Archdeacon of Cornwall, Againſt the plain- | 


Thou art a baſtard, and a pepper-queen 10% N | 


„ haved bimſelf proudly and inſolently, and that he 
i was an impugent, ignorant blockhead :“ and chat. 


4 * 
4 . 
N * 
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e and that he was not fit to give the ſacrament.” 


« faid Prize; from the pulpit, wete not fit to be taken, "T 
N that he the ſaid Cler#, ſpeaking to 4 third 8 


„ you would not receive the ſacrament from 


* 
; . 
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„ puppy as the ſaid Price was, Was you to live ever. 
«6 Ph 


ofig\ in this pariſh.” 
cauſe was obtained, 


On which a rule to ſhew: 
ſhewing cauſe the count | 


urged, that theſe were not words of 7 but of deli- 
his 


beration, aud highly touched him in his T1 
and cited the cafe of Crandow v. Walden, 3 Lev. we 

Holt, Chief Juſtice, faid, that though theſe words 

did reſſect on him in his profeſſion, yet ſeeing they do 

not charge him with any thing for Which de is ob- 

noxious to the ritual 


- 


vol, 11. 5. 140. | if 5 | 
"Hilary, 8 Ann. Biſhop v. Bagles 


court by deeleration- and demurrer. Vide. Mod. Rep. 


b 1 
+ % = 
: 4 
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| See this caſe folly ſtated in page 334 of this Work, 


* 


under the head Damages. 


The court was moved for a prohibition to the ſpiri- 
tual court, to prohibit them proving a will made by 
eme couert without her huſband's conſent. 15 
Holt, Chief Juſtices ſaid a Feme covert cannot deviſe 
hat ſhe has | 
nt; and = motion was granted ni this term, and 
made abſolute in Trinity term following. Vide Mad. 
Kuß. vel, iI. 5. iI. 1 


7 
pO 


Michaelmas, 9 Ame, Banifter v. Heptan. 


On a motion ſor a prohibition in this caſe, it was 


agreed, that though a preſcription, whether a whole 
chuſe churchwardens, _ 


pariſh or a fele& veſtry fhoul 
de a matter triable at common law by a jury, yet fen- 
tence is to be given in the /#:ritual court according to 
their verdict; and therefore, though this be a matter 
triable at common law, yet if the party ſubmit to a 


function; 


tourt, therefore a' probibition | 
was granted; and it was ordered to come before this 


8 #þ 


as executrix, without the huſband's con- 


trial in the'fprritual court, by not demanding a 2 | 


tion, it will be too late after ſentence to move 
Jide Mod. Rep. vol. 10. f. 13. 


one. 


: Michaelmas, 9 Ann, Forte v. Buviere. 


See this caſe fully ſtated in page 385 of this work, 


under the head Zccle/iaftical Matters, &c. 
Eafter, ro Ann. Sadler v. Daniel. 


See this caſe fully ſtated. in page 478 of this work, 


under the head Executors and Admumirators. 
| Michaelmat, 10 Aun. D'Arth v. Baux. 


- See this caſe fully ſtated in page 212 of this work, | 


under the head Baron and Femes 


| Michaelmus, 1 Ges. Cottingham v. Lifts. 
On motion for A probibition, ſuggeſting that where 
there is a diſpute between a pri and the preroyative 
court, whether effe&s or not, it muſt be tried by the 
common law. +» Mod. 211. | $7 4 


Per evriam This muſt often have happened; and/if | © | 
n See this caſe fully 


a prohibition lay, there muſt have been frequent 'in- 


i 2. Per curiam. As to the cultom in 


20. ama oath 


—— 1 


6 


—— * 
. 2 


6 N 


, 


© You are a bad.“ 
eil ſuggeſted that theſe words weere-ſpoken at. 
Aet, and that the city of hairs 


| he city of IF acient ci 
and that there is an ancient cuſtom Within the 


on which a rule to ſhew cauſe was obtained. 

| 1am» A8 t zultom in e/iminfler, it was 

] obſerved, that this was only er of ſuggeſtion in 
this court, without any affidauet to ſupport it, and ne- 

ver laid before the court. by plea be 

| nothing more pretended in the cuſtom than what was 


| perſons are generally ſent to the houfe of correction: 


. ? 


19. þ. 3. 


* 


On a 


a prabibition, and from hat time. 
All che judges. 


| caſe was 1 Revas | g | 
| colts ſhould. be taxed, from the time of the mation and 
ggeftion for a probibition.. Fide Farteſaue, 5. 348, : 


8 


: fu 


* * 


The vicar libelled in the piritual court for tithes. of 


3 1 


rn —NP "Oo 


| turnips, and laid his title to them by preſcription and 


endowments 74 
propriate, and that time out of mind the zector has 
taken tithes of turnips. And laſt term the court was 
moved for a prohibition for defect of trials and a rule 
was granted ni, &c. BAS | 


> 


bition, that turnips are a late improvement in 


orfolk, 


| tical conuſance, unconnected with a temporal matter, 
no prohibition lies. That the vicar was, at fir/t ſipht, 


entitled to nothing, unleſs be ſhews a right either by 


\ 


preſcription or endowment. Theſe endozwnents are of an 
SY Mical nature, and ſo is the extent of them, _ 
| On the other fide it was wrged, that both parties 
| were not ectleſra/tics, the Jibel being againſt a pariſbi- 


muſt be tried, and that cuſtoms had always been a 
ür, 8 
Pratt, Chief Juſtice. Though both parties are not 


to one ecelefia/tic or another ; for either the rector is 
entitled to the tithes, or the vicar, and what matter 
is it to the pariſhioner who. has them? for he can only 
pay them to one. This is properly a diſpute which 
belongs to the vicar on the t, and that evi- 


not enable him to recover here. "Therefore I am 
againſt a prahibitian. To which Powys and Eyre, Juſ- 
tices, agreed, and the prohibition was denied. Y; 

Trinity, 5 Gee» Dr. Bentley v. The Biſhop of EH. 
ted in page 


ſtances of it. n e agony pu Rogen 

Where a prohibition is granted for default in trying the | oye * * GS VVV | 

. cauſe, it is on ſuppoſition of different rules 'eftabliſh- | e ez eV 

ed by the ſpiritual and common law, as in caſe'of pre. Tiny, $ Gro. "Afgill ve Hunt. © 
ſcription z: but as to gets, the /piritual court and com- See this caſe: ll 1 5 


1 


3 
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 Michaelmas, 1 Geo. "Clerk v. Le 
* 4 '2 * 1 10 N 0 .- 85 
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- - See this caſe fu 


272. 2 


lly ſtated in page 143 of this work, | 


; | x, * 19 4 1 
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4 + ted 
| under the head Eccleſiaftical 


- » .. Trinig, 5 Ce. Dre Baus v. Sura. 
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See this caſe fully Rated in page 385 of this work. 
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The ſpiritual court bad proceeded again the gelen - 


dant for theſe words ſpoken againſt the wife, vis, 2 


© "On a motion; for 4 frobilition, the deſendapys coun 7 


city, that whores ſhould be puniſhed by impriſonment; 


des, there Was 
generally held all over England, viz. that ſuch fort of 
| therefore the rule was diſcharged. © Vide MAad. Rep. wel. 


<3 y N F TW 1526 e a 2 To | | . ö 95 


rabibition concerning. 3 Cat in the church, 
9 85 


being met on another oecsfſag, this  - 
they were all of opinion that ig © OY 
| _ Thedefendant pleaded that there was a tectory im- 


And now it was ſhewn.for cauſe againſt the probi- 


(where the matter arofe,) 9 Rell. Ar. 310, And it was 
urged, that where the matter is originally of eccleſiaſ= 


oner, and that it laid a cuſtom which is denied, and 


eccleſraſlics, yet the thing in controverſy belongs either 


dence which will entitle him to a ſentence below, wilt 


Vide 


in page e of this work, 
ö 
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Tini S A Hun. | 

See this caſe fully ſtated ib page Gao of this work, 
under the heed London, (ves Gafans.J - ins 5 Ste e 
On a libel in the non oper by the Afrchdeacon for 


procurations; the de 


without a vicarage endowed. 
rule to ſhew'caule N 
Archdeacon's.council produced an rt that © 2. 
had been tne paid every 72 — e BY 
Per curiam. This is a mere £colefia/tacal right, the 

ſait is properly ee before the Ordinary. It was 


never known. that an actjen wes braught for theſe 
rocurations, nor; in the gaſe of tiches are chere any | 


inſtances before fat. Ed. 6. 


In this caſe the demand is foiritual and ſo are the 


perſons, who are bqund hy the cane la; which be- 
bo the rule of theſe payments, we are of opinion the 
ſuit below is well inſtituted, and therefore there ought 
do be no probibitian. Hide Stra. vol! l. p. 4316) 


The court was moved to ſet aſide 2 rule for a prohi- 


bitien to the ſpiritual court ; the libel was for removing of 


the reading · deſł out of the aneiknt and uſual place, and 


the judge of the court was the perſon that read prayers, 
and the defendant not appeariagy ſentence was againſt 


him by the court. is | 

Per curiam. There can be no prohibition after ſen- 
tence, though it be not on the merits, for you might 
have appealed, and if he be judge in his own caſe, and 


appear 10, yet in the law that is not allowed, ſo there 
might he an appeal to a ſuperior court, and they might 
give relief, and not like the caſe af an interior court, | 
whete we are l and the court ſaid there is no 

| tence by default and ſentence ' 


difference between 


© after a hearing; and therefore diſcharged the rule for a 


'Miharlmas, 8 Geo, Viears u. Warths 


The wife 4belledin the ſpiritual court for words which 

were ſpoken. in Landen; the worde were, (ſpeaki 

to the huſband) “ You are a cuckoldly old rogue, an 
was cuckold in 
Let. 139. was urged, that the cuſtom of London extends 
only to the word whore, and words that only import 
a woman to cu ut 
the whole court were of a different opinign, for prohi- 
bitions have often been granted where the words are 
tantamount. Batchelor v. Dennis, A uuns ve Jones, 3 
Ann, Haſter 1 Ges. Kilinrn u. Pladger e and in this caſe 


a probibuion was granted. Vids Stra. val. 1. 4. 


Boe this caſe fully ſtated in page: 418 of this work, 
under the head Error. . EE: PL, . . 


Hilary, 9 Gen. || Hodghins and Wift v.'Corbet and Wife. * 
See this caſe fully ſtated in page 621 of this work, | 


under the head London, (its Cuſtoms.) 


du, 9 Ges. Cook v. Wingfield: = 
The word firumpet 


tion till after ſentence; the court denied a probrbition.on © 


the authority of Ar f 
the hel to be ſpoken in Canada. Vide Stru. vol. 1. p. 
855.7 | Mod. Rep. B. p. 76. Frrigtue, F 
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| at, who was cutate, ſuggeſted 
that they had never been paid, and that the church for 


which they were demaaded war a reftory impropriate, 
And having obtained a 


e wby * pros ſhould 1 ö 


if 1 
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Mibarlmas, 7 Geo. Owen v. Hughes. 
; ' . . - 
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by a porter: and againſt a probetition, 


be fo, are not within the cuſtom; but 


N 


gyle v. Hunt, though it appeared on 
Puig, 13 Gee. Townſbend v. Thorpe. 


: 


; 


1 


4 


| 


{ 


1 


"if ſolute. Yide Raum. val. 2. 9.1408. 


4 was held. to be within the cuſtom | 
of London, but the defendant not coming for a prabibi- under the head 


— 


WP 


in Montgomeryſhire.” 


under the head Ecdepaftical Matters, &c, 
e 55 N ee 


- 


Hilary, 11 Ge. Araber vs Sthentnam, or Swetnam v. 
bo ; * ww * 8 
Tak ' ; % ZN e 1 * Ar cher: ; 17 Fa 


3 


1 
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In a ihition, the caſe: was, Dr. Coctman and Dr. 
| ſon-were candidates for-rhe maſterſhip.of the Uni- 
verſity\Gollege in Oxford ;; the fixft was declared maſter, 
but Dr. Denniſonand the diſſenting fellows, appealed to 
Dr, Sbippon, the Vice-Chancellor, and others, as vi- 


Na 1 % , <a: 

* "oF „ : 18 +4 ; . E 2 F ; : 

' Eafter, 11 C. - The King v. Dr. Shippen, and other 
Eafter, 11 Geb. de Ning v. Dr. Shippen, and others, 
7 . 4 - oy AY # 8 4 f By a 3 * ** © 35 4 * 7 * - » * = % * 


ſicors; and thereon it was ſuggeſted by Dr. Cori man in 
Prohibition, that this colle 


| was founded by Alfred, 
anne 892. as by ſeveral” inſcriptions in the ſaid college 


it does appear, and that the members; thereof, always 


commemorate that 5 preaching, and other pub- 
lic acts; and that the Kings of England were always 
viſitors of that college, and. that no other perſon had 


any viſitorial power there, 


"This cauſe was referred to the Attorney and Solici- 
tor General, who were to tepott who was the ſoun- 


der of the college; and they reporting that it was too 
difficult for them to determine after ſo long a time who 


was the founder; and of greater difficulty to determine 
whether the Vice-Chancellor. was-viſitor ;; 2 rule was 


made, that the defendant ſhould. ſhew cauſe why a 
probibition ſhould not iſſue. 2 Med. 
. nd 3 


4 — * 


Trinity, 11 Geo. The Mariners Caſe. 


under che head Maritime uin. 
Tini, Ut G Vuigbun v. Evans, © 
S I is V9 AS OT ITT OW BE nt +08 INSET 


court of grand-ſeffions, tor the cgunty of Montgomery, 


1 droeBg ge, 5 others, to forecloſe the plain- 
titt of his equity of redemprion, on 2 mortgage of lands 
that lay in that county. "Ads bat $55 A e was 
made for a prohib;tion, on | 


's lands that la 


| | And after hearing council a 
the prohibition, the court made the rule far the Poſey 


to get a ſequeſtration of the plainti 


tion abſolute, becauſe the fuft is in nature of 2 ſuit in 


Chancery, and the proceſs is perſonal to {mon the 
| party, Which cannot be ſerved in this cale, the plai 


* 


tiff living in England, out of the juriſdiction af, t wy 


court of grand ſemons; and if he could not be ſerv 
with the hroceſs, he could not be guilty of acontem 


in not appearing on it, and then by conſequence no ſe- 


queſtration ougnt to go againſt his lands, though the 
lay in that'county. 9 q this 1s the ſame caſe — od 
as that in Comberb, 468. Trantor v. Duggan, in Lord 


Chief Juſtice Holl's time. And though it was objected 
S 


ceſs ſerved beyond fea, and brought parties into con- 


tempt, and this of W r ſeſſions was an original 
juriſdickion; the court Taid, this was not to be com- 
pared to the Chancery, (if they did proceed ſo) be- 
cauſe this juriſdiction, Wang it was an original one, 

et it was a limited one, and confined to that county. 
Therefore the rule for the prohibition. was made ab- 


is ” 


'' _  Eafter, 13 Gr. Buck v. Atwood. 
time Affairs. 
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See this coſe. fully tated in page 388 of this works 
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' The defendant brought a 57, of forecloſure in the 


a ſuggeſtion that the plain- 
alk 81d noe fee fn the e ee En. 
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„ |. Them are two things in probibition, 1ſt, | See this caſe fully ated: in page 708 of this work, 
: Contempt or the crown d ee of e under the head Pariſh Officers, 8 ; K Ne en ene 
on them judicial powers where they have no right; c- 5 „„ 
It is a damage to the party, and a — — = this muſt be Hilary, 4 Geo- 2 Dimmoct v. Chandler. 
1 brought before a femporal caurt, and the party prays aa “ | 
| | prohibition; and whether the defendant proceeded, or | See this caſe fully ſtated in page 650 of this work, 
| not, after the prohibition," an attachment goes to bring under the head Maritime A fairs. n 500016114078 
9 him into court; if he has proceeded after the writ is | rn e e ee eee, fl 
C delivered, that is a contempt z, but ſtill it is a matter ** Trinity, '5 Geo: 2. *Harriſon and Wife v. Mitchell. 
exatninable, whether the court have or haue not. a ju- . DESIOD ee Wb DEA BO Worn eee 
| riſdiction; if they have not, the court will finally. pro- See this caſe fully ſtated in page 481 of this work, 
ſl hibit, and give ſatisfaction to the party z the party is | under the head Haccutors and Admmiftirators. ' 
pl they have none, they have acted againſt the probibition Pirih, 9 C. 2. Sharp v. Lowthers' | 
1 of law, and done the party wrong Fide; Fortefeus, | OI 068 S008 II OR ng ng 
{ p. 345» i On a probibition granted to'the/ecelefin/tical court in a . 
4 LL 4k fuitfortithes, on a Tuggeſtion and plea in that court 
1 CCC 
| NA Manor II | After hearing the arguments on both ſides, Lord 
"1/9 See this caſe fully tated in page 645 of this work, | Hardwicke faid, that in a prohibition the defendant is 
Ws under the head Maritime Affairs. | confidered as an actor ſuing for a conſultation; and if 
bt W r ee VV 2 it appears to the 2 that mo Wis 
T8 Gol I modus, they cannot grant a"conſultation 5 and it has 
11; W Smith v. Croſoy. II | been determined, that if the jury find what amounts 
Wl Gee this caſe fully Rated in page 646-of chis work; | to a modus, the court (cannot award a | cayultation = 
"i under the head Maritime Affairs oO therefore I think, in this caſe, the court canbot award 
170 H:. 1 N | Her curiam. Let the poſtea be delivered to the plain - 
on! | Hilary, 2 95 to | Ferguſon v. N e tiff. Vide Caſes Temps 2 Hardw. p. 229. 
Wa: A prohibition was moved for to a ſuĩit in the ſpiritua kk ei 3 nh 
vt: court for calling a woman jilt and ſtrumpet,“ and Michaelmas, 9 Geo, 2. Tacker v. Towell: + 
4 faying, he would cut his wife's legs off if ſhe was 11... a on RES 7 a 
| 4 (ach firumadte? Ro EE © | On a liel in the foiritua, court for a legacy, the de- 
|} But the motion was denied; for the court ſaid, the fendant below pleaded that this: was a legacy given 
16 words are a charge of incontinence, and the ſignifica- by the will of E. J. to whom 7 ; . was ee 
1 tion of them well known. Vide Stra. vol. 2. p. 823. and that this defendant was adminiſtrator of the ſaid 
Il. Ph | 8 e J. J. and therefore he was not liable for the legacies 
li 3 1 2 TE given by the ſaid F. T. and ought not therefore to 
FH Trinity, 2 & 3 Geo. 2. Anonymous. anſwer the ſaid bel;- which plea the ſpiritual court had 
10 | 3 | | . ee and one Lg defendant applied here for a 
1 The court was moved for a prohibition to a ſuit in | Prebibiton, which, on ſhe wing cauſe, was granted by the 
401 the conſiftory court of Hereford, upon this ſuggeſtion, whole court. Vide Caſes Temp. Lord Hardiu. p. 185. 
14 that the vicar of D. having libelled there for o 3 4 AY | J SE 0E og | 
4} the defendant there pleaded payment of thoſe offer- . Hilary, ro'Gee. 2. Smith v. Harwood, 3 
1 ings; but now he ſuggeſts, that he had but one wit | i MITE 8 . 
18 neſs to prove the payment, and that according to law, | The court was moved for a rohibition to ſtay a fuit 
nt and the uſage of the /p:ritzal court, they pay no regard | In the con/i/tory court of London tor tithes ; the kibel was 
— to the teſtimony of 2 fingle witneſs in a matter of this for tithes due from the Occupier of the land, : and 
{1H nature. | . A | the fuggeſtion here on the roll was, that this land be- 
Fl Per curiam. You do not ſuggeft that you offered to | Jonged to the Abbot of Meſlmimſer, and was held tythe- 
bl prove payment of thoſe offerings by one witneſs, and | free,” and came into the hands of the Crown, of whom 
bg! that they rejected ſuch proof? Now we are not bound | the plaintiff held it as tenant at will: he admitted that 
"8 to take notice, that by their law they will reject a | he had not pleaded” this matter below, but prayed a 
iN ſingle witneſs, nor are you injured till they have actu- prohibition, becauſe the plea could not be tried there; 
. ally done fo. At this rate we ſhould deprive them of | and becauſe a traverſe that ſuch a plea was refuſed 
13 all juriſdiction; for poſſibly they may receive the evi- | would be a bad traverſe, as was held in the Biſhop of 
1 dence of your ſole witneſs, and give judgment againſt | Veſiminſter's caſe, 2 Co. 250. 4. and therefore, it was 
18 his teſtimoney on the credibility of the man; accord- | urged, there was no occaſion to plead it below. 
"1 ing to the cafe of Shorter v. Friend, 1 Show, 158. 172. Per curiam. This is but the caſe of every modus; for 
. Though ſentence ſhould be given againſt you, yet on | though the ſpiritual court cannot try the modus, yet 
| ſuggeſtion of refuſal, you would have à prohibition | it'muſt be pleaded: there before a prohibition can be 
. granteed you afterwards. Vide Fita- Gibbons, p. 82. | 8" anted; and it is not ſaid in the Biſhop of Mifmin - 
1 eee Ne n 8 it uſed not to by N os 14 is the 
|} e ene 0-4, +: | courſcof the.court that it mult be pleaded before s? 
1 Hilary, 4 Geo. 2. Stephenſon v. Sandi. I | prohibition can iſſue. Vide Caſes Temp. Lord Hardw. . 
| 1 Bi 13 for 15 * a ſuit for tithes in oF NOS ar Ate Vat A OT 
1 the /piritual court, the plaintiff ſuggeſting, that he | IS. 7 1 3 ee 
ff pleaded there a diſcharge under the Gor, NOOR 8, and | Trizy, 10. * Ge, D ne Mid. 7 | 
0 likewiſe a modus; which plea was rejected. The See this caſe fully Rated in page 708 of this work, 
| council on the other ſide ſaid, the ſpiritual court did | under the head. Pariſh Qffrer . 
| de enen gots. ogy the lt partinpornng-] e rochantes jo cn >. 
. a diſcharge, of tithes, and the next part a compoſition | I ltr. ro fy n i ee EY 
| for tithes ; and fo ir muſt be intended they rejefted the | ' Aehoelinass 10 Geo. 2; Smith qui tam v. Gibſon, 
plea as informal, and not relevant; but not for the mat- | See this caſe fully hated: in nave 46 wet TS. 
ter of it, if it had been well pleaded ; and if ſo, they N42 ny ende dee * 2 | his: wor 
are not [0.99 probibited, Berber r , | DOPE Ea wed Mes 
controul them in their forms of proceeding,” 7 | 23 4 Eo IR 
| Per I ade cannot: intend they bejetted che Michaclmas, 10 Ges. 2. Middleton and Wife ve Crofte 
| plea as informal. Therefore à probibition was granted. | See this caſe fully ſt 1 . J 
, Nr Us, Ze LINES CAle-1 7 ated in $ of this work. 
Vide F nm Ao ˖·˖· under the head Abatemente | NEE. bead SOLD, 
| N \ | \ 4 | 7 \ : 


A 10 Cel 2: Smith v. "ml 


On a motion for a prohibition to the. Court of Adni- 


alt 
3 2 Ha The rule of grantin 8 


before and after ſentence is this, that before ſentence 


you may have a prohibition on ſuggeſting a matter o 
fad, not appearing on the face of the proceedings 

low, but àttet ſentence you cannot overturn the pro- 
ceedings by a bare averment of the fact; yet, if there 


de a want of juriſdiction appearing on the face of the 


libel, or any part of their proceedings, that is ſufficient 
ground for a: #robibition after ſentence, whether. the 
cauſe be in the p Lott th court or in the Admiralty court. 
Fide Cafes Temp 4 Hardtu. p. 317» dwg 


| Michaelmas, 12 Ge. 2. Lockey v. Dangerfuld. 


under the head Etc efiaflical 1 er, &c. 


Hilary, 14 Geo. 2. Gage v. „ 


on ſhewing cauſe” againſt a ' probibition, the court 
maſs the rule abſolute, with a ditection that the plain 
tiff ſhould declare in probrbition : be tendered a decla- 
ration, but the defendant refuſed ir, and applied to 
ſay proceedings, as being willing to ſubmits... The 
other inſiſted he had a right to go on, and ſo obtain the 
coſts of the motion, which he could not otherwiſe 
have. But the court ſtayed the proceedings without 
coſts, ſaying the direction to declare was in favour of 
the ra who might waive it. 77 5 Sire. d * 


7. 1149. | Fl 


Me 30 Ove VE The Me OP ay Senior Falls my 


2 Collage, Cambridge, v. Tudington, Cler tl. 


46 
0 


11565 d 


proceeding on a monition iſſuẽd by him againſt them, 
on Mr. 258 übe and appeal to him, as viſitor 


of the college; and the college had thereupon obtain | 
ed a rule to:ſhew cauſe why prohibition ſhould not go; & | 


which rule to ſhew cauſe was made on a ſuggeſtion, 


2 


7 the Biſhop was not viſitor of the college, as to 
1 


ions into fellowſhipe and other offices;“ an 
ſo, that “admitting him to be fo, yet the preſent 
matter (which related to a Southwell- fellowſhip 


4% was ney within his aur on which a ruſe. ip 


ſhew cauſe was obtained. 

Lord Mansfield. If the party who appli for pro- 
hibition has a right 10 declare, though the court ſhould 
fee 10 ground fort OI ule to ſhew cauſe 


« why — probibition ſhould not granted, is to no 
purpoſe; and hearing council on the Juflgiency of | 


that cauſe, is time m pents „nose 


When the 8 ſeems doubtful if has court, 
queſtion of fad, of iw, the plaintiff has leave.to 
22 "thi Fa jary, te Ar ies” may have the fact properly, 
law foletwply conſidered, as ia 


= — 4.2 UN 2 G 

7 Shen the cos clear 12 2 piston that N 
fufficient'ground' for the W the defendant has 
A ripht o-put the pine to. decl are, that is juriſ⸗ 
diction wy 2 7 yes | from l le b in 17 232 
way, Where ne writ efror will lie; but if t court 
de dearly: oFophiton' thet Oils is Je rams 


hibition, it ought to be denied, without putting th 


defendant to expence, and delayin s in the mean time, 


the exereĩſe of What aß peare to "A ren 5 Lesuſe why there fhould not be A probibition;“ and 


diction. 1 
"his ente h We che 1 * the, plainc is; 
te 


there is no juriſdiction, the nce will oh nu lity ; 


and on any attempt to execyfe or enforce it, the wo 
may; be tried d ion The bat fr may 'alfo | 


| »pply to an Ho co — in Os Rite Hall for N 8 


hibition, 3 theref re, 


ales the: court Alice Lebe rule for a tn | 
Io 8 8 "IM [4 43234) N | mt 4 
72 vals TA Ge Ak Aa. nenen 
vb TE 5 e 5* 6 e eee 
F 550 Glo, 4. 3 by u. Greaves: i 01 


— a motion for a prohibition to be direQed to the 
Archdeacon of Nottingham to ſtay his proceedings in a 


| ſuit againſt K W. "OO of Newark, for brawli ng in 


abibition was moved for by the college, to be 
to the Biſhop of E, to prohibit bim fromm 


iro e for eG. 


| the chk, "and allo for bee in -the ENG: E- e 


the council who made the motion only prayed for a 


prolybition, for the latter charge, vix · ſmiting in the 
church. 


puniſhment of theſe offences is given to the eccle/i- 
oftical court, and the puniſhment is ſuch only as can 
de executed by the ordinary, viz. for him to excom- 
: municate the Party. 
/ 2 Juſtice, aue his opinion at large, and 
n with p* hief Juſtice. 

Per curiam. Let the Ln for a prohibition be dif 
| ROT: Fans Bur. vol. U. 5. 240. 


f n 


Baer, 30 O. 2, Paxton v. Knights 


A ? F ˙ ö ˙ nk Aeon er 


| Ona a motion for a probibition, a rule to ſhew cauſe 
| See this caſe fully ſtated in page 389 of this SG | 


was obtained. The queſtion on the motion was, 
Whether a probiditien ſhould be granted to ſtay pro- 
ceedings in an ercigſiaſtical court, in a ſuit by a Quaker 
for a ſeat in a chufch; founding his title on a preſcrip- 
tive right; in which. ſuit the eccleſia/tical court had de- 
| —_ againſt him. And he now came, after ſen- 
e below, for à prohibition. - Note, An immemorial 
| or cription, was alledged on both ſides.  - 
ord Mansfield ſaid, he thought they could not re- 
| fuſe. to grant the prabibitian. 
Pier curiam. Let the rule for a prohibition be made 
| Sales: | vl Bur. vol. Lp. 30% 


35 


| mig 30 & gr Gre, 2. Tarrant v. t 


„ to ſtay their proceedings againſt Tarrant,” the 
preſent- pariſh clerk of St. Oſth in York ; which pro- 
ceedings were there inſtituted at the inſtance of Haxby, 
| 00 2 pariſh ans, for the reſtoration of th 

Haxby 4 

1 It was: ſuggeſted thad the ſaid He n de pred b 
| the parſon, and the whale pariſh, for —— 
during divine ſervice, and other miſdemeanors, where 
on the parſon debe in Tarrant in his room, againſt 
| whom Haxby, libelled in the confiſtory court of Turk, 
where there was a, monition, and they were proceed- 
ing to reſtore the ſaid Haxby, on which 2 rule to ſhew 
| - cauſe Was obtained. 4 5 , 

| - On coming t bew . the council ajuiaitthe 
pro hibition a the matter up, on which the court made 


the * ute n a n Foun Hors wok . 
| fe. 368 | 
| Adair, x Ga. E e v. Wiintouſs and 


55 On a et” tow 4 a rebibition. 40. the Sete 
Court of the Biſhop of Coventry and Litchfield, to 
proceedings in a cauſe there relating to the vill. of 
married woman, who was a midwife. by gt 2 
had by ber marriage” ſettlement a ag iven her to 
rt a wil for the diſpoſition of he c perlonal gains in 
at = prong fon. iy 
| Mansfield: If the ene b. « whether the 
be Mo had a power to make an a pointment in the 
75 nature of a will, and thereby to eprive the huſband 
&. of any benefit which by law would devolye on him 
in 'confequence of her death?” that is a queſtion 


— 


ſuch powet, this court will grant a prohibition. 
It ſeems right therefore to grant a rule to ſhew 


then _ caſe will be b_ underftood Rome all its 

circumſtances: on which the court granted 4 rule t 

__ — 2 came on again. Vide 
ur, vol. 1. p. 438 


iris 39 G08. ber, v. He. 


"Doe this caſe fully ſtated in page 389 of this k, 
under the bead Beehfaft Vical Matters, & e. yo 


nd. 


| and Waterhouſe. — 


On ſhewing cauſe a ainſt a probibition t \ 8 he 
Prerogative 7 — of 155 e op * 


* for an or Ta in the church of Ha 


e 


' Lord Manifield, By flats 5 & 6.Edw. 6. cap. 4. the 


92 a motion for a prohibition to the conſiſtory court | 
of Yor 


8 


->4 | 


proper to be'conſidered in this court; and if ſhe had no 


Tei, 5 Geo. 3. Butterworth and Barker Vo . Walter | 


from proceeding to grant a 
worm. 
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Lord Mansfield ſaid, the W on which the court 
went in this matter Was, that a N will not be 
material. Therefore the rule to ſhew cauſe was wha 


ed to be diſcharged. - Vide Bur. vol. 3. p. 1689. 


Eafter, 6 Geo. 3 babe vs Paier Calnel, El | In 


On ſhewing cauſe againſt a probibition to the eccle fa 
tical court of the Biſhop' of Exeter to ſtay their proceed- 
ing in a cauſe inſtituted there for 3 of tithes, 
a rule to ſhew cauſe was obtained. 


The cafe was; P. "Calmel, the 9 had 


as his agent, to collect and 


employed one Fimimore 
85 The plaintiff in prohibition 


compound for tithes. . 


(baue, the occupier) had agreed with Finnmore after 


— 


to exhibit an inventory.“ 


the corn was cut and ready ta) be houſed, for 51. 
whereon he houſed his whole crop, without ſetting out 
the tithes. Chave's agreement with Finnimorewwas only 
by parol. The impropriator libelled in- the | ecclefiaſti- 
cal court againſt have for not ſetting out his titnes. 
The defendant below ( Cbaue, the oceu — tendered 
the 5 4 and offered a plea, c that he rebaſed the 
. tithes for 5 l. vo The ecefaflical 
- | 

" The only queſtion. was, whether this was matter 
« of appeal or of prohibition.” HED, 


v4 of 1. - 


The court were;unanimous in the luttör opinion, and 


they founded it on this rejection of the plea being an 
= able” 
the eccle/ta/tical caunt * have grounded their re- 
« jeddion on a ſuppoſed difference between their law 
* and ours;“ that is to ſay, they took it for granted, 
that the eccle/ia/tical court were of opinion, agreeable to 
what is laid down by their favourite writer Dr. 'Gib/or, 
(1 who takes it from Ney 19. Spencer's caſe) “e that an 
agreement with the agent of a — ol will not 
c bind the proprietor; — our law, and in 


common ſeuſe and common Jodeef a compoſition by 


the occupier with the agent of the proprietor does bind, 
and ought to bind, his principal. herefore the rule 
for a prohibition was mag apparel Aer. Bur. wes 3, 


be 1973. SOL} TE TI 


; d 1 
$ , % 13 44 19431 6! 


Ti 22 6 Ge. 3. 'Catchfue, 1 Widew and ee, 


trix, Cc. v. Ovington. 


15 n. 


4 


hi 4 un : TT 
To. 1 9 ry 


On a a motion for a prohibition to an ale, 


on behalf of Mrs. Caichſide, the adminifiratrix, a rule 


to ſhew cauſe was obtained, 
.: The caſe was; Mrs. Coche, the widow and ad- 


miniſtratrix, was cited into an inferior ecclefiaſfical 


court, at the promotion of A en, à creditor 
8 I in, an 


pie? ee oo or There was a decree for the 
creditor. e adminiſtratrix appealed. to the ſuperior 
ectlefiaſiical court, who ee Abs decree. of t 7 


rief e Ic court. The ſ 
oe Au 6 Fele uggeſtion w fv AN 


he council, wed ſhewing cauſe, obj eted, 80, "th at the 
un now came too 1: 105 for that it a g .. 
and therefore they could not be feli Ras Here, un] ale 


they could ſhew that th irit 1 8 
contrary to Jaw." the ſpiritual equrt ha dete Wai 


Lord Mansfield! 115 appearg' 70 the; face 'of the the. pro- | 


ceedings, © that the 


7 5 court 
therefore the rule my; 


aye 14. [ur Le pro. 


alten a 4 
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court ee an 


ec; and on an apptehenſion that 


al court, 25 


255 made bi olüte n 
155 


4 


Vetoꝛd and 


Helin N 


2 


te ples 


125 5 replied nul tiel record. 


% 2 
x? * 4 8 d 7 3 
* „ * - d 8 
— * i i 
T7, . , 12 


Record and Poſiea. . 


ee 


H. lary, 6 & 7 72 & M. Wit Ve « Briggs; Aar bal, 


See this cale fully ſlated in page. 45 01 be works , 


under the head Auer ment. 


* — 


: Hilary, 31. - The King. No. 


1 Chief Juſtice. 1 is an error in the * in 

en, that on a certiorari they return 2 y 2 trans 
a if the recard RRP below; for in C. B 

they do not return the very. individual r my 

yet 1481 tranſcript is returned as. if it were the record, 

and ſo it is in 8 of law. ui de 0X. vol, | 5, Sage 


FI 118 Ky 1 . „ * * BY, +. 3 SF 0% 5, 


LW "Hilary," #1775 W Crow F 7 5 


In an action brought in this co 


11 


Th the. defendant 


pleaded another action depending b them in the 
ſame court, and for the ſame cauſe ; laintiff replied _ 
mul rel record, &c. Aaſudged, chat in the plan caſe the de- 


fendant may pray vyer of the record,; and the court ma 

order that it may be inſpected, and on 90 oyer 4 
ed, an entry ſhall be made for the court to examine 
the record, and judgment ſhall be given on failure of 
the record; the defendant may likewiſe plead uu! tic! 


record, and then alſo the entry and proceedings ſhall be 


a8 before mentioned; but he cannot re oin, neither 

he demur, for the record is perfect, 0 th the en 

at an end, and therefore a demurrer in this caſe was 

a motion ruled to be irregular, and ſet aſide. td 
But if the action had been pleaded as depending in 

another court for the ſame cauſes and the plaintiff re. 

plied nul tiel record, the defendant muſt have rejoined 


quod babetur ee tale Tecordums 99 de Saif: wor vol. 3.5. 
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"Eh Chief 1 uſtices.. You: Me to move 1 
ad 1 udn order 0 make . cogſlium, where 
Ie ro is of a preredent term, unleſo it be filed; for 
ras 6455 bays {rv 2 Ink: it be 4 roll 
of hi aught to be 
55 hs val 2. f. 65. Sa 07 Fre fo cute pet 3 
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11 charinas, 9 FW. 3o Dr. Grout v Dr 1 85 00 
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nding ig 5 court tor, the, me'cauſe. * 
abateinrnt, and nu til fecurd is pleaded ; if t 

fachiacrecord at the time of the plead EE ory —— 
the action w afterwards diſcontinued, yet 
a is good eye 1 is N at the ti of pleads - 
lit. "Bac if a in e AUS 4 A y.judgment.in 
of an action 1 is nerd, 
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Anſt Are the plaintiff 
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e plaintiff ſurre- 
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13. p. 27. LE 


175 is out 1 els at a day certain in Ir a and the ard 


Holt, Chief b IY way of pleadin 
of the common courſe, There are two ways 0 pied” 
ing of a record, "either by craving eyer of the record 
and if it is not given, it is a failure ; or he may plead 
nul tiel record, and then a day is given to bring it in; 
but this' farrejoinder i is a third Way, and a new one 
but it was Wr well enough, and the plaintiff ha 


r Vids Mad. Rqp. val. 18. p. 14. Salt. vol. 
ie 9 * © ol Ya N 38 } 


0 ink, 50 N. bn e © . 1 65 


"He was 1 as bail in an action, and the 

council moved to vacate the record. on affidavit, which 
did not make the fact clearly out. 
Hat, Chief Juſtice. If it had manifeſtly bee 
to be a trick, we Would relieve you; but the caſe 
being doubtful, = cannot vacate the record, Fre you 
may have you on 

The cont, then” you will Cary by tule, | that 
we may plead, it to a ſcire, facias againſt us, acco 
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iſſued againſt the principal; the plaintiff. replied, that 
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prays that the record may: be inſpected. 
prota. defendant demurs, becauſe the plaintiff 1 mala: 
cation, was bad. and it was moved: for the plaintiff, 
that the demurrer m ight be ſet aſide, becauſe the de- 
fendant tendered an-iflue : and the plaintiff joined with 
him, and the pleadings 4 were at an end, and nothing 
remained but to, e the record, to which the court 
reed, and the demurfer Was ſet aſide, | Fi ide Asa. 
Rep. | Vols; 13. p. 267. ae 8 n d 
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is delivered hither by the hand of the Chancellor, ce 
to be here at the day of the return of the ven. fac. but 
| the” inquiſition is never ſent hither; but the party 
comes in Chancery, and complains of his being aggrieved 
by the inquifition, and prays he. may be admitted to, 
| ſhew his right, and pr againſt the inquiſition, and 
' that is a Gewing of bis right; and all the operation of 


the in uiſition is to make a title for the King, and the 


I party comes in as plaintiff, and either traverſes it, or 


ſhews his right conſiſtent with it: and if he will tra- 
= it, he muſt ſhew title in himſelf, , The caſe of 


4. 2 v. Dawſon was part on demurrer, and part 
on i 


ue; and if there be a miſpleader, and a repleader 
awarded, that muſt be in this court, where there is 
iſſue and demurrer, and if the party will not proceed 
[ on the demurrer, the court will give judgment on the 
| demurrer ; and though ſome books have a ſaying, that 
| 2 record may be ſent out ef Chancery hither, even on 
| demurrer, I would fain ſee: where it has been done, 
| DOE vol. 7. f. 32. | 
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| An indigment for not returning a warrant of a 
joke of peace to levy a penalty on a conviction for 
drer-/lealing,' was removed hither b certiorart. Among. 
leveral exceptions taken, was the followin | 

, they did 


That after having recited ſeveral record 
not conelude as appears by the record. 

| Powell,” Juſtice, There is no need of ſaying as b. 

ears by the record, where it is only an indictment, as 
in this caſe, and not the principal point and gil of the 
caſe: this is only to ſhew the court what ſort of ne- 
gleQing his duty it was, and on what the negle& was 

unded; and where it is, the point of the caſe, uu! 
tick record might be pleaded, which here could not, 


becauſe it was his duty to return the juſtice's warrant, 
though they had made no legal rears, 


F. 1 
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| Michalnas 3 3 in. lum. 


4 


Per curiam- On a writ off error, if the clerk be- 
{ow will certify the recerd wrong, an action on the 
caſe will lie againſt him for it; and if he makes no 
return, the plaintiff may have a writ: of execution- 
judis out of Chancery. 1 ide Mot. n vol 6. 5 98. 
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22 6 Ann. E bare, v. oll. ha ' 


+a Indlebitatus aſſinnpſit, and inſimu] com 110 a 
brought againſt 25 nfs ad" .  Fomputeſer in abate- 
ment, that ſhe was a feme covert; the plaintiff. replies, 
that he entered a plaint againſt her when ſole, in 
the Palace Court, which ſhe removed into this court 
. * abeas corpus cum cauſa, and put in bail as a feme 

and the proces delivered her a declaration agree- 
A. to the plaint below; to which u e tr the de- 
fendant demurred. 

The council for the defendant ſaid, that he havipg 
removed herſelf up by a habeas corpus; and having put 
in bail to anſwer a declaration here, nothing of the 
proceeding below is removed, as in caſe of 'a chrtiorari 
or recordari in Surs v. 7. ern d caſe, Hilary 3 x} 
and the plaintiff ought to have declared ein her, as 
ſhe was at the time of the declaration delivered, and 
not as a. me ſole, according to the plaint below. 

Holt, Chief Juſtice. If an iadebitatur gm 
brought in an inferior court; and the 'defendant re- 
moves it up by hab. and to the declatation above 
pleads non aſſumpſit 275 ſex annos, the plaintiff may 
reply that a plaint was delivered in an inferior court. 
within fx. years; but to this the plaintiff cannot reply 
2 the enden was ele when the Plain was 1985 
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The court was moved that the keeper of the 3 
fines in the county of Monmouth might attend the 


an objection that had been made on a former trial, _ 
all the records were worn out and obliterated. - | 


Per curiam, We never do it. You, may have a rule; 


for copies: and though the officer cannot be examined 
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e chrians "Tn a writ of homing e ah If the 
party appears on the day of the return of the proceſs, 
and pleads he did not take, Sc. there is no need of bail, 
and a 7 
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vol. 68. P. . / 1 


ee 57, 1 K. „ ee 


7 eee for taking quack chattelt, and hos an; 
&c. the defendant made cognizance for the taking of the 
live cattle only, lor that * rent charge of 100. per an 
num was granted out of the lands, &c. payable half- 

at Mithaelmas and Lady. 2 33 k parcel of 


50 l. for half a year's rent, 


Judgment, and: return of the live cattle, good, and chattels 
aforeſaid, * N 
On a ee to this „it was held to be jn- 
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_ was paid to make up the half year's rent. 'Befides, the 
action was brought for taking goods chattels, and tive 
cattle, and the defendant avowed the takin of hve 
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' Holt, Chief Juſtice, The words, 22 to be divided» 
cannot make a tenancy in common in a deed, though 
they may in a will; and the words, 10 haus and recerve 

20 ll A. piece, ate an explanation how the money on re- 
ceipt is to be diſtributed, viz, o much to one, and ſo 
much to another; but do not ſever the grant nor the 

rent; for it is not /everal rents nor ſoveral grants, but 


one kent and one grant undivided- If they were te- 


uiſhed. If a man grants two acres-to H. and B. 10 
Fold one acre to one, .and the other acre to the other 


the habendum. is void and repugnant... Hel 172. And 
ſo here, where the grantor has granted one rent, it is 
repugnant to the very words of the grant to make it 


ſeveral grants of ſeveral. rents. Therefore judgment 


Eaſler, 10W. 3. Chaloner v. Clayton. 


bo On a ſuit in replevin, the defendant avowed for rent, 
| ſetting forth, that he was poſſeſſed of. a houſe for ſeve- 


ral years yet to come, and being ſo pofſeſed, he de- 
miſed it to the. plaintiff for one | year, rendering. rent, 


&c. The. plaintiff replied, that -the..defendant: had 
nothing in the tenements; the defendant rejoined that 


he had all, &c. and on demurrer to this rejoinder the 


court was moved to amend it, for that he could not 
make good his avgwry, there being no title ſet forth : 


It is true, in an action of debt for rent reſerved. on a 
Teaſe, the defendant may plead he had nothing in the te- 


ments, and the plaintiff in his replication may ſhew 
title, becauſe that, together with a demiſe, is à ſufficient 


allegation in a declaration; but in an avatwry a title 
mould be ſhewn, and therefore it is not proper in a 


12, p. 188. 
eau, 10 u. 3. Silly v. Dab. 


\ 


See this caſe fully ſtated in pa 721 of this work, 


under the head Pleas, Pleadings, Ce 


Michaelmas, 11 V. 3. Blale v. Weſt and French. 


In a ſuit in replevin for three cows, the caption was 


laid in a place called Downficld, The defendant av - 


ed, that the place where, Cc. contained te acres 
called Maurſb acre in Downfield, and two acres called 
Shetfield in Downfield, and that he was feifed of them 
in fee, and took to cows, viz. one in Marſb-acre, and 
the other in Shetfield. And iſſue being joined thereon, 
a verdict was given for the avowant. | 

The court was moved in arreſt of judgment, that 
the iſſue was immaterial, becauſe the plaintiff had tra- 


verſed the taking in two places, which was, as was 
urged, a plea of prijel en auter lien, but had not taken 
any notice of the 

verdict is for the avowant, yet he had no title to have 


ge feaſant'; ſo that though the 
a turn, becauſe the damage feafant was not found, &c, 


_ but not allowed. 


Per curiam. It is admitted by the iſſus of the tak- 
ing, viz. if they were taken there, that they were 


taken there damage feafant. Vide Raym. vol. 1. 5. 504. 


Michaelmas,' 1x I, 3. — Gautlier, 5 
Hul, Chief Juſtice. | A. avowed as a bailiff for tent 
his m_ bailiff is not traverſable. Vide Mod, Rep. wol 
12. „ 321. | we. ' iy | 2 + ] F ; 


Hilary, 12 WW. z. Moor v. Watts. _ 


. 
* 


vas given for the autant. Vids dall. val. 1. p. 360. 


rejoinder. Jide Salt. vol. 3. g. 306. Med Reps vol. 


nants in common, then each of them muſt aue for 
- the fifth part of 100 J. and not for 10% , If one copar- 
_ cener grants a rent of 10 J, for equality of partition to 
the other 110, viz. 10 J. to one, and 10 J. to the other, 
they have but one rent, and the biz. is but explana- 
tory, 1 It. 169. b, which caſe is not to be diſtin- 


4 


—_— Gs 


1 


f 


4 


— 1 "OI — 3 
9 


l 1, So 4. 


— 


under the head Diſtreſs. . 


and 725. of 
2 the heads Abatement, and. Pleas, Pleadings, 


- 
. 


gee this caſe fully ſtated in page. 375 of this werk, 


0 | : > * 7 
ie Re % n 11 a if 1 FEY M 
100 "Trentty, 12 V. 3. Freeman v. g. 
la a ſuit in- replevin for taking a bone, the deſen- 
dant avowed, that he was poſſeſſed of the cloſe, being 
the place where, &c, for a term of s yet to come, 


my 


and being ſo poſſeſſed, the horſe. was damage feaſant 
there, &c, the. plaintiff replied, that the defendant 


was to keep up his fences round the ſaid elofe, but that 
the ſame 1 down, and out of repair, the horſe 
eſcaped into the cloſe for want of good fences: on 
which they were at iſſue ; and at the trial the plaintiff 
was nonſuited. And now it was moved in arreſt of 
judgment, that this -avowry was ill, becauſe in all 
avouries for damage N the avatuam muſt ſhew 
mane the fee is, and how the particular eſtate is de- 
rived. | | Ft 

To which the court agreed, ſaying, on thete bein 
a demurrer to ſuch an avotory; but becauſe the plainti 
by his replication had waived that matter, and con- 
feſſed and admitted a poſſeſſion in the avowart, that is 
ſufficient to juſtify. a diſtreſs damage feafant; and has 
eng this defect in the avotuty. . Salk. vol. 3, p. 


: 1 4 ” 


. — „ ' g 2 e 2 \ , 

. A K e 1 » + >. EM # 7 * 1 . # J > 14 1 * . 9 x 
Eafter, 13 7 0 3. Anonymous. N 9 An 
\ 4 F 3 , 


A ſuit in replevin by plaint in an inferior court 
was removed hither by certiorari; and on the removal 
the plaintiff changed bis declaration + ._ 

Per curiam. hat cannot be, for whatever is be- 
low ought to be now here. And if one remove a re- 
plevin by recordari hither, and declares for leſs than 


| he took, the defendant muſt avow for them, and alfo 


for what he has not declared on; and if he has a return, 
he ſhall have it for all. And if one repleuies part of 
the goods taken, the other ſhall, avotu for them and 
the reſt alſo, and have a return, if his auotury go for him 
for all; and this certiorari removes the pledges below, 
ſo as a ſcire factas may go againſt them. And the entry 
here above, in this caſe of remoyal of a replevin by the 
plaintiff, ought not to .be.was ſummoned, as upon an 
oh rr but as of a cauſe removed. Vid Mad. Rep. 
Tini, 13 NV. 3. Pratt v. Rutleis. 

See this caſe fully ſtated in page 333 of this wark, 
under the head Damages,  }_ * 


Hilary, 2 Hun. Croſſe v. Bilſnn. 

See this caſe fully ſtated in pages 3 this 
Trinity, 2 Han. Prefgrave Ve, Sarnders, Ry | 
Ses this caſe fully ſtated in page 3 of this work, uns 1 


der the head Abatement. 


Michaelmas, 2 Aun. Lord Banbury v. d. 


bes this caſe fully ſtated in page 34 of this work, 


under the head Adultion. 


PÞ 


\ Eofter, 3 Ann. Gilbert v. Parker and others, © 
In repleuin for taking the- plaintiff's cattle in | 
place. The defendant makes conuſance as — 8 
G. P. who was ſeiſed of the place where, &c. in fee, and 
Juſtifies the taking damage fraſant. The plaintiff, in 
bar of the conuſance, alledges that he himſelf was ſeif- 
ed in fre of a third part of a moiety of a fifth part of 
the — where, Ce. and juſtifies putting in his cattle; 
without. this, that the defendant's maſter was ſole ſeifed 


under the he thereof. To which there is ademurrer, of which the 
, 3 _ 1 20 | : ' council allixned for reaſon, ir 1 5 þ 2 i 2 | 3 ” 
8 
1 3 - | 
* 5 %" 4 = . 
Mes 5 5 Sg | 
6) : : 
«EP 


— 
N 4 
* 


5 | 4 I a 5 * 
g | | = + | 13 | a - | 
. ü A 5 7 5 
| * { 
* ; g 1 
0 e CEL ae b | 
Beplebin and 771 
: 9 22 3 ; 3 5 Bt: | my . ar | 1 - > fit 1 * 1 1 | 7 | 1 | 
_ 1ſt, That the ſole ſeifin bere is not alledged, and f out ſhewing who had the e, and the commencement 

_ therefore'not traverſeable... SHES F K 


- 2dly, This plea confeſſes and ayoids our title, and 
' for that alſo it is not kraxerfabl e.... 
Hul, Chief Juſtice, You ſet gut à fila in fee, and | nent is ſuch | 

' nothing more ned be traverſed, . And here he might a judgment on à writ of dower, Vide Mod. Rep. vol. 6. 
have faid that J. F. was ſeiſed, and derive title under | p. 3. ee e 
him, ue Bet, chat you were ſeiſed ; or that he was | . 
tenant in common with you, ab/que hoc, that you were | 
ſeiled inimanter-anid brd, and it fräd been well. 3 Gro. | 

7 Winch. 7. 2 Med. 6. And if here he had re- 
plied, 
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f Yee 
lied, that F. §. was ey br fig e make title un- 
der him, ab/que bar, that the defendant was ſeiſed in 
manner and form, and on iſſue the defendant was found 
ſeiſed of a moiety only, it would be againſt him, for he 
avoived as one ſole ſeiſed, when it ſhould be as tenant | 
in common, there may be between eoparceners,'Joint- | 
_. tenants, and tenants in common, for the two firſt are | 
eiſed per my and per tout, But the laſt have ſeveral ſei- | _ 
ns ; and here to introduce his trayerfe, he muſt make | 
himſelf ſome title, to enable him to controvert with ed on a writ of el 
' the defendants! And there is no difference between | oy cert, 
avoory and juſtification, as was urged ; for in both, if | the defendant pleaded he did not take in manner and 
the party ſet forth a falſity, he is bound to wat re) | form, Oc. At the trial the plaintiff proved the taking at 
Its Therefore judgment was You for the plaint 5 Rotherhithe in Surrey; on which it was objected, chat 
niſi, Nc. Vide Mod. Rep. vol. G. p. 158. 8 the plaintiff had not proved his iſſue, for that the 
„ . | 1 oO . * part of the iſſue un- 
| J x Leonar | 1 —_ | er tk e manner | | orm, & q Wop 5 > 0 Tt. " if hy : ; 
3 aller, 3 Ann. 4 H. Stacy * 141 2 2 comma admitted, _— was. | ir 
7 1 ring the plaintiff's | traverlable; but inſiſted, that by not traverſing it par- . 
/ admitted, and-could' nor be 
tified by virtue oba replevin out of the ſheriff's court of | 1 Þ 4 p 7 5 f 8 . ee e h 3 ff 
London, and a precept thereon to J. S. an officer, and | a * ieren mens 19, chat where the plaintiff 
the defdndint cans ina RINT + As | avows at à different place, in order to have a return, 
The plaintiff replies, that” before the taking away | be mult traverſe the place in he court, becauſe bie k 
the goods he claimed a property in them, and gave | gerte) is inconfiſtent wich it; but where he does not 
notice thereof to the defendant; and the queſtion on inſiſt on a return, he may plead, he did not take, Se and 
the ſpecial verdick was, whether the-taking after the Praff the taking to-be at another place, for it is mas 
claim of property; and notice thereof, did not make Wo Ig ereupon the plaintiff. was, nonſuited. Vide | 
him a fre paſſer from the beginning. a ö 15 9 vhs - | " ke __ . 30%. . pf ndnd ß | 
Te court held, that he was a treſpaſſer from the be- | 3 
ginning ; for though the claimer ought to be the the- | Michaanat, 10 Geo, The. Ki 
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riff, or officer, * that à claimer 5 a e _ | Attorney, and the Town-Clerk of Guildford. | {6d T 
comes to give ance be not enough to the making | «© of 3 eee 0 eie 
the execution illegal, if the officer des not deſiſt; yer | | bop os ce r 137 of this work, 1 
if it be notified that he OO to aid 175 rer — 7 VVVVVVVFFCC ego A ey F r 
the property is made, he at his peril ought to defiſt. | . 5 . : WO tt; 
Theretors Judgmen was given for the plaintiff, "ide | 7 Trinity, 11 Ge. Andnymoufi Mü 
16; > ” = I N 37 ; * I . N | e . : : : . 7 5 58 2 I | bt "yo 
Miah, . 0 P 770 * LOND ons EEE 4619) 2 W een eee eres — taking the = kf 10 
| PR AY ae : _ mage feaſant, and now moved to ſtay proceeds e 
77 N 3 An. Elmore Y9 Tucker II | ings on brioging into court what was due with coſts, =_— 
„ OS. St Ta Re Per curiam. If you bring in what is due on the e. = 47 
= 7 the defendant made conuſance as balliff ee band, proceedings [hall be ſtayed, but if it is to | e 9 
to F. S. for rent on a demiſe by the ſaid J. S. of the ſtay proceedings on payment of what is que for damages, —_— 
place where, &c. and pleaded in bar, Sc. that F. S. it ſhall not be granted, becauſe the court has no rule to | NENT BN 
whoſe fee it was, time out of mind uſed and ought to” guide them in ſuck} caſe ; but it is otherwiſe for rent, Toma 1 
repair and maintain the fences between the place | Ax that is certain. | Vide Mod. Rep. vol. 8. p. 379. n hl 
where, &c, and the plaintiff's land next 3 . . | | Pete: ne 
through want of repair, the plaintiff 's cattle eſcaped |  Michaelmas, 1 Gio. Weldin v. Buell, Wl! 
into the e an mou ren I 9 * e en 2 0 sf Tl OP ET WG BUN 
age feajant, and on deinurrer, the council for le- | See this caſe fully ſtated in page 68 of this work, un« Wet en He 
murrer relied on 2 Saund. Pool v. Longville, as a caſe: der the head eee, SET ny LY £55 Os Wt 
a Ehe OE En pO COOLS d ̃%¾ , oe na tagt ah reg cs Mets of 
. - Holt, Chief Juftice. I think it is hard to maintaio | Fe, 1 Gio. 2, Rinadidi'v. herds == 
that judgment, that when the plaintiff's inheritance ies of . er | ena e Boe; .* | 1 i 
charged with the repairs, he ſhould take advantage of | In riplivin the defendant avowed for rent, and ſhew- 1 
his on wrong in not repairing, by making the eſcap- ed that A. having - title demiſed to him, and that he "0008 
ing cattle a diſtreſs for damage fraſant z. and it is not made an under-leaſe to the plaintiff; and on demur: 14 
like the caſe of lord and tenant there quoted, for the | rer it was reſolved to be ill, according to the caſe of 7 


lord has nothing to do with the land, but the charge of | dh v. Dally, 4. Salk, 562. 3 Lev. 193. 5 Co. 1 
repairs belongs to the tenants. Vide Mad. Rep. p- 6. And judgment was given for thu plaintiff, 2 Stra. 
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Ia a ſuit-in-replevin the -avewant ſaid, tat he was | Tn, r-plevix the defendant avowed, as bailiff to the 

polleſſed for. years, and made an-under-Jeaſe' reſerving | Dean and Chapter of Mgſiminſier, for an amercia- 

rent, &c. which rent being in arrear, he diſtrained | went in the 'coure-lext for making bread ſhort of 

The plaintiff was nonſuited, and a return irrepleviſable weight, contrary to flat. 8 Ann. c. 18. Which gives the 

awarded; and on the return of the writ of inquiry, | leet juriſdiction. And on demurrer it was held to be He = 
the exception taken was, that the avotury was naught, Ian ill avowry, becauſe it was not averred that the de- 1 
for chat the avewant pleaded a particular eſtate, with- | fendant was guilty. And a diſtinction was taken be= ' | | 
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e and treſpu det. CE ie _ thb'es 
viction is ſufficient to arp „ng is 
to excuſe himſelf; Wheteab — the defen 


is an actor, and makes tile fox # e = 


Cartb. 73. Mo. 75. Oro. Zl. dt '$87+ 
1 objection was taken, 4 ed; 
appeared the amerciament was aero by pot —.5— 
not by the caurt, as it N to, have N and chat 
there was no afferxment. c. 19. Coe 38. 
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3 os 


(The heſe Wed b called renin bud een | 
pledg 


es of both forts, 'v:z. ple ages 1 t Areturs, 
and pledges to . and theſe bonds a 


lieu of pledges. 2 pe 
brought by t eriff, and the condition Was to ap- 
pear at the next bounty court, and there to e 


the action with effect; and to make a return of the gods 


and cattle, if a return ſhould be adjudged by aw, or to 

— the 3 granting the Peplevin;'a and de- 
I i the cattle. LH F 

F that the party di PT peer at 
the next _—_— eds and proſbeuter” res and nd 
return Was adjudge 199597 

The plaintiff replied, thit there was | a weren Jas 
cias loqualem, in this court, but the plaintiff did Wot; 
proſecute but a-ratury- beg adjudged, "as the gbods 
were.not returned, | 
Per curiam. This plea- is naught ; fbr it is Hot 
enough to proſecute in che county” court; 


any court, it is enough, for the condition i to. 
the: end of the cauſe; : Nichols v. Newnan, 20 


» 3 
Gee · 2. Carthew. 249. Chapman v. Butchers, cafe in 


point, but not mentioned in the caſe above; and it 
Was held, by the court to be a lawful W * ſuch 
is the uſual courſe now, Vide dats ae 1 


i. Poſter, s Gin. 2. "Bien and n Manir be 


e this caſe fully ſtated. in 216 of this work, 
ber the 24 5 2725 8 


Trinity, 8 G, 2 Vaugban v. Norvil 


An aQtion of debt was brought in the C. B. on a re 
plevin bond; the condition whereof was, to appear in 
| i county court, and then and there to proſecute with 
effect; and breach aſſigned, that he did not proſecute 
with effect; the plaintiff replied, that the 
fendant removed the cauſe by a recordari into the C. B. 
and was there nonſuited ; the defendant demurred to 

replication, and judgment was given for the plait- 

„ and thereon. a 20 it of error was brought Indy this | 
8 | 

Page, Juſtice. {6h ink the replication is well enough, 

for hy "ond i 1s 
bound to proſecute that cauſe with e "beſides, he 
was to indemnify the theriff, and the removal WP 15 
cauſe and nonſuit thereon is a damnification of the ſhe- 


rift, beſides, the words ths: and there relate to his ap- 


pearings, and he is bound to proſecute with effect after- | 


"Ex. Juſtice. The then and there relates to" 0 much 
of the profecution as ſhould be in the count 
7 does not reſtrain it. The judgment ie yg rn 
ide We — Hors Hard. þe . 8 


1 10 Ge. 2, Cambes Ve Got. . = | 


In' replevin in 2 "FJ court, removed here by 
recerdari, and a verdic for the avowimty\ aud un io 
uiry as to the value, purſuant ta Het. 37 G. 2. 
after hearing the arguments on bath fides, on a motion 
to deliver up the repepin dun: 
ord Hardipicte laid, the avetuerr mutt; either pur- 
- ſue the remedy. given by Kat. 17 C. 2. c. 7. which is 
to have judgment and executian ſor the | particular 
ſum ſettled by the Jury, or elſe he muſt take * alle 


— 


| heſt t 50 2 1 5 
t e Vide Nee. 8 ol. hs att 


- 


re now in 
erg was à debt on a replevin bond 


but the | 
party muſt follow it; and if a return be a 12558 in 


Error. 


prefent de- 


roken, for the Ne Was thereby 1 


15 e. "OY 3 8 


charged on common bail; 


— 
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es Av als full Raced in page 314 of this 1 
under wal head [8 e 15 * 8 . rep 
(37 r 3: * 1441 1 45% mY 
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nigh | Rules of Court, Me 
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ee, 5 W. 2 or Yin Dal 


4 


"Os > rule of mee 8 . 5 
4 for wo, 72 „ and a firanger "by contifrance 
hs Aa the PAR. of the benefit-of This owned,” 2 1 2 
Per curiam. It is a contem 
attachment ſhall be granted; 
one's power to defeat the rules of ei 7 or fender 
n N wm OR 


Aten, 8 M. 3 


1 n man e AY 6 1 this dh 
not to ſue out execution on a juds 12. and brings 
an action of debt on the e 209g rel of the 
rules Vide Salk. own 2, wm 596 - a 7 


Michaelnss; 8 W. "A Dover v. Tens. 


10 cjefiment on for non · payme t. 6 
et ſtaid - all — * on ebe . A 2 the "rent. 
rear into co ac g a new Teaſe; and 
_— 5 reed "Vide + Fatt vol. Fe. is . he 


0 9 e. A eee. 6 


10 Fee a N the defengant muſt * in 

ole penalty, © ie court will not {tay begins | 
the parties dilute the quantum, then | it myſt be re. 
ferred to the h to a {certain Ls re 2 rb 
020 f 7 þ ft 


4 


l 1 Coe Te, made this rule to os 
BY the future brig if a man 2 himſelf ona 
tet hin be nut charged 


5 * 54 5 fter the — 9 he ſhall be dif- 


but at the ſame time be 


{| muſt bring a certificate from the clerk. the errors, 
that there ia n wre of error pending; becguſe other- 
wiſe he + by writ of error, ap the Rande 

1 15 2nd 10 take advantage of his own Wrong 

Kah. vui. 12. 5. . ” 8 
q 9 * nis Il 7 es a e OF - 5 
one 1 7 Do * ** 22 : "Wil 55 1699; 15 * ng 484+ 5 * 953 
66363 8 N 4 b 8 7 

In "che defendant tent, and the 
plaintiff was admitted to ores, it into courts Fi 
; dall. vol, 2. . 7. | | | : 


4 0 
* * 


al 6 877. 10 U 3. A "3 


10 a:bt for rent, it was moved to bring ſo auch mo- 


ney into court; and Holt, Chief Juſtice, thought it hard! 
he ſaid, he remembered the begenning of theſe motions; 
the firſt was to bring in principal and intereſt on a 


bond; after that it came to an indebitatus a 3 it 


has been done in debt for rent, but not ſo freely; we 


do it in gjeci ment, on a ſpecial reaſon, viz. becauſe that 
action ſubſiſts entirely on the * of ach cout. Faw 4 


* vol. 2. p. 597. 


; 1 2 C4 33 15 p Mi "3 # 


Micharlmas, 1 o W. 2 — 4 


The court will not grant a hout 
previous notice to ſhew _— e J 


* 


Rep. vol. 12.) p. K ee be pip | 


Mi chaelmas, 11.3. 3 


| On a a diſpute between Mr. Haden, ſecondary c on 
the crown bas, and Lady Ab, about the due inrol - 
ment of a a rule of N was made, that all deeds 
ſhould be bac on the plea ar ne acknowledged, 
in the face of the court. F Rep. c en 12. p. 

321. 3 14 13 Af 


eber, 12 M. z. — Mattis. 


See this caſe Gy ſtated in gy © 160 of (lis ban 
under the re K 


Eger, 13 1. 15 i Chia v. Rath. 


e this caſe fully ſtated" in page 99 of tis work, 
under the head's rbitration and Award. | 
: 51 


7 
k 


| — 


* TY. 


7 * 1 Aun. * Anonymont. - Jn MY \ : 


3 Chick Juſtice, declared, that all the ER of 
this court had made à rule, that no reference Whatſo- 
ever of any cauſe depending in this court ſhould ſtay 
che proceedings of this court, — 4 it was expreſſed 

in the rule of reference: to be ar that all proceed - 

ings in this court ſhould 7 "ds Rn. . 2. 5. "Is 


\ Ss 


Trinity, : 4. 2 the Aturney's 0. 


\ In menen for a - horſe; bridle, nad ſaddle, it was 
moved to bring oh ſaddle and bridle into court 5 var 
n Va dall. — 2. 5. 597. 7 | 


* Bafter, ; Am. Greg's Caſe. 


Biol, Chief Tuftice. In an action brought by ati 
adminiſtrator, the defendant cannot bring money into 
court, becauſe the adminiſtrator is not by law to pay 
coſts; and Ea/ter, 5 Ann. in this court, in Gregg's caſe, 
an adion was brought by an executor for money due 
to his teſtator for /aw-$u/ine/s done by him, it was 
moved to bring ſo much money into court, but denied. 

Covenant and breach for.. eie of rent, and 
not repairing, - Mc. it was moved to bring in fo 
much for the rent; and as to the other Fern ant 
\ the plaintiff might proceed as he thought fit. 
Trevor, Juſtice, All the judges have agreed, (for 
he put the caſe to Holt, Chief Juſtice), that. it is but 
reaſonable” to allow it; that it does not differ from 
dabt for rent; for though. it be a; covenant, yet it is 
a covenant for payment of a ſum certain. The ſame 
r be taken OO Ae E oy a ſum * 

tain, and cheſe uncertain, by Holt, Chief Juſtice, Hi- 
 lary, 9 W+ 3+ in this court, ſaying it did not differ 
| an indebitatus afſumpſit ; and Trinity, 12 W. z. 
the ſame rule was made. Vide Salks vol. 2. a . 


4 3 | Michadimas, 9 dame Elle. Call. 


; | The defendant'bros Keabey⸗ . 10 hi to court. 

and had it ſtruck . the declaration: 88 
the plaintiff ſuffered a nonſuit ; and the queſtion wis 

N he ſhould be allowed to take out this money ; 


65 


Sri 70 2 


and the plainti 


4 under the head Arbitration and 4 {ward, 799 


Mules of Court. „ m 


Per teria: He ſhall; for Arnd the defendant 
has admitted to be due, and ſo much he has actually 
paid him ; and'if the cauſe had gone on to trial, there 
muſt haye been à verdict for the plaintiff as to ſo 
much ; for this is admitted to be due, and paid down. 
is the plaintiff c money; otherwiſe 1 T of money 
paid into court by way of tender. If a man pleads a 
tender & uncore priſt, and pays the money into court, 

if takes iſſue on the tender, and it is 
found againſt him, the defendant ſhall have the money. 


0. 2 Hai Salt. vol, 2. be 597+. 1 


$4 


Allele, 10 . —.— e d 


There! was; this queſtion. raiſed concerping under- 
9258 a rule 74 court the rule Was, if a 7 Bb 
„ not proſecuted. in four terms, neither party ould- 

* revive N without giving the other a term's no- 
6 tice.” Now, whether notice at any time within, the 
term, as e. g. the laſt day. of the term, would Tatisfy - 
the rule; or whether the rule does not rente a Whole 
terms notice: 
Junk court, on time taken to conſult the reſt of the 
Judges, „that Al the crurtt might be uniform in this 
pra ice, delivered their opinion, \that by a term's no- 


tice Was meant, that a . term ſhould intervene be- 


ol. notice and, trial, that. either of the parties 
** time and 1 to apply to a Lhd 


Mb Ree woh 19. 5. . A 
11 chaelmas, 11 Au. bana Vo TOY aha 


See this cafe fully ſtated in "page 454 of this 8 
under the head rennen 1 270 5 af 


Trinity, 2 Gros. Chet eee 
855 6 this caſe fully lated in page 10; of this work, 


A * 3 
3 
TT”. 
7 8 * ers 
. 


_ Eaſter, 4 Geo. Anonymous yy 


A writ was retuttiable on the 40th day of en 
and the bail- bond affigned on the 4th day of February, 
between which and the zoth of January a Sunday inter- 


vened. 
Per curiam. It is well aſſigned; for Sunday is to be 


reckoned as one of the four 5 ar ( there being no more 


allowed in actions laid in London or Middleſex,) And 


4 it is in rules to plead; except the fir? and /aft day 
js wet on a Sundly, with this difference, that if the 


be given on a Sunday it goes for Ns but if it 
explens on a Sunday, the defendant has all the next 


day to plead in. Vide Stra. vol. 1. Pp. 86 
Michaelmas, 8 Geo. E wood \ ve Sir Gg; Knullir. _ 


that it was neceſſary one Mr. H. thould attend him ˖ 
and on this the court was moved for a rule, which they 


were very tender of 22 at all, but at laſt they 


made a rule that he ſhould'ſhew cauſe why he ſhould 
not e _ . . 80 75 1505 110 1 8 2 + Hb. 


- * 
* „ 144 


" Har, 9. 7g Th Ling v. e be, 
5 this caſs fully ated i in x page vs of this work; 


: vader the head Bail. 


+ Hilary, 12 Gee. Hers: baue. OY f 10 
See this caſe fully ſtated i in „F thi 
under the head P lee, Pleading bs 4 2 x” work, 
Trinity, 14 Gre | Powell v. G. 


ay was . chat if the defendant craves ayer of 
any thing whereof be is entitled to have oper,” and it is 
not delivered in time, he' ſhall have ſo many days to 


| plead: after the rules are out, as he demanded eyer + Wes 
the rules were out, Vids Gira. uola 1. p. 20h66. 
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and diſpatch; and the 


© Trinity, 1 C. Braceby ” , v. Dalton. * _ 
In an action on the caſe, the council moved on an afi- 


' davit, that the defendant did not know: the plaintiff, 
that the attorney for the plaintiff might give an account 


who his client was, and: where he lived. But the court 
refuſed it; ſaying, it had never been done but in a 9 
Teig, 9 Gee . The King u. Badonine. 


A rule was made for the defendant 18 ſhew cauſe 


 whysthere ſhould not be an information againſt him. 


And on an affidavit 1 wife at his houſe, the 
council moved to make it abſolute, It was urged, that 
perſonal ſervice was not neceſſary, and this was at firſt 
fight a good ſervice. But te, with alu davit 
chat he was gone beyond ſea a week before the fervice, 
the coutt held it not to be good, for leaving it at the 
houſe is only good on a fuppolition the patty is there, 
whereas now the contrary appears. Vide Stra. vol. 2. 


5. 1044. ys ,” 
. # i bf %x* £4 1 4 
* | + 4 i 4 7 , ho of; 24 * NANA 4 8 % 18 4 * va 4 45 
Eafter, 30 Ces. 2. . The King vs. Rogen Philips, Manor 
a = ws '0 > 3931 * 


f Carmartben. 


Adindęed, That general, rules. are witcly ee 
by courts, for obtaining juſtice with eaſe, certainty, 
geen end of, oem. being, to de 

juſtice, the courts are bound to ſes that it be really at- 
tained. Vide Bur. vol. 1. p. 301. Mito | 


 Michaelmas, 30 Ges. 2, A, General, Rut. 


The court declared, that all enlarged rales to ſhew 
cauſe, which were made in the laſt term, ſhould be 
moved before the i wee of the preſent term, zwnle/s 
leave for poſtponing them ſhould be particularly ap- 
plied for, and granted: and this rule to prevail here- 


+ {A 


after, in all future terms, in the ſame manner. Yiae 


Bur, vole I. p-. 9. 
Rates, See Taxes, io 


Scire Factas. 
Trinity, 1 V. & M. Panton v. Hall. 


A judgment in debt was recovered againſt A. and B. 
and a ſcire fatias was awarded againſt the ter-tenants 
and the heirs. of B. The ſheriff returned aferre ſeti as 
to the heir, and as to the reſt, returned ſeveral perſons 
in his baliwick warned, They appeared, and pleaded 
in abatement that no ſci. face had been awarded againſt A. 
The plaintiff replied, that he at ſueh a time ſued out a 
ſci. fac. againſt A. and ſet it forth. This replication was 
held 1 on demurrer, for a ſci. fac. is a judicial writ, 
and muſt purſue the nature of the judgment; there- 
fore, as the judgment is joint, ſo ought: the tz. fac. 
whereas here they are. as ſeveral independent ſuits. 
2 Roll. 275. 20 H. 2. $Cro: Care 51%. Rs 

2dly. The return is ill, for it ſhould not be that A. 
B. and C. are tenants of land in his bazlrwick ; but 
that A. B. and C. are tenants of all the lands in his 
bailiwicke Vide Salk. vol. 2. p. 598. | | 


Eafter, 3 W. & U. Dr. Needban's Cafe. © 


It was moved, that an execution on a fire facias on 
tbe goods of Dr, Needham might be ſet àſide, becauſe 


the writ was ſeuled and delivered to the ſheriff after | 


the defendant's death; and fat. 29 Car. 2. tab. 3. pro- 
vides, that no writ of ori ele, &c. ae 
roperty of goods againſt Whom ſuch writ is iffued 
orth, but from the time that ſuch writ ſhall be deli- 
vered to the ſheriff; and ſo provides, that the writ ſhall 
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* See this caſe fully ſtated in page 432 of this 
| under the bead Bs 8 


| thereon. 


the /cere facias ; which was. ruled. accordi 
3 new e Aar, M That 


not bind goods againſt the party, and not as in other 

caſes againſt the purchaſer only; and ſo the defendant's 

goods"are'not hound. 

Der turiam. This clauſe is to be underſtood” of the 
goods of a' purchaſer, purchaſed” by him before deli⸗ 

very of the writ; but as to the party, it ſhall bind as 

befote from the tee, as it was before the ſtatute. Fide 


Medi N 9. 1 2 
# _ 4 
dd Nep. wol. 13: p. J. 
9 mn . * 
N his io ; oF | - 
2 1 ; | 


Ta, 4 M. A. Barfdalt vs Drew, | 
See this caſe fully lated in page 252 of this work, 
under the head'Gerfterars t,t | 
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See this caſe fully ſtated in page 342 of this woll 
under the head debt. 1 2 | | 4 N 


„nn N 2 T aſt Th \ } | 
Hilary, 6 V. & M., Tallys Caſe. - Error. 
4 „ IHSISS 4 $6.4 124 e N fp» | 


e That in error to reverſe a ſine, though in 
ſtrictneſs of law a ſcire feri being returned againſt the 
conuſees, is ſufficient; yet for fear of purchaſors, ans | 
in favour of them, there ſhall be a ſcire futias againſt 
the ter- tenants. Vide Salk. vol. 2. p. 598. — 
ichaelmas, 6 V. & M. The King and Queen v. 
or dich u der ra rat, 


A motion being made to reverſe an ontlawyry in tre- 
fon, there being a wr of error brought, and the error 
aſſigned, viz. That it does not appear where the huſ- 
tings. were held; for it is at a court of huſtings, c. 
omitting the words for the city K 

The court inclining to reverſe it for this error, one 
of the judges ere that there ought to be a ſcire 
Facias to the Lords, mediate n before the 
outlawry ſhould be reverſed . 

To which it was anſwered, that it was not neceſſary 
in treaſon, becauſe the forfeitures do not belong to 
them, but to the Kiog z, whereon the outlawry. wan 
reverſed, Vide Mad. Rep. val, 4. p. 366. 


l 1 
LS * 


Hilary, 7 We 3. Hurdiſhy v. Barn. 
Per curium. If a judgment be above ten years ſtand- | 


ing, the plaintiff cannot ſue out a ſcire facias without 
motion in court; if under ten, but above ſever, he cannot 
bave a ſcire facias without a motion at fde-bar. Note, 
If after ſuch motion and judgment revived by /cire 
factas, the defendant dies before execution, the pſain- 


tiff muſt ſue out a new ſci. ace but may have it with- 


out motion, for the judgment was revived before. 


Hilary, 71. 3. Mg v. Sharye, or Sharp, and others, 
See this caſe fully ſtated in 18 of this work. 
under the head Bail. Nane pake 12 2 151 wok | 


works, 
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©; Dichaelmas, 7 V. 3. Flimmer v. Les 

One 4 H. recovered a judgment, 17 Cr. 2. againſt 
e ee t yoo : 
tenants. : ; K ; 8 ATT ESE 

© They appeared and pleaded; and!there was a verdict 
againſt them at the affizes in Suffolk, and judgment 


. * 


Afterwards H. became a bankrupt, and the com- 
miſſioners aſſigned the original judgment to the plain- 
tiff, who now moved the courty that it might be en- 
tered to entitle him to the benefit of the judgment on 

ng with- 
: vale: ge. 
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court 


gether, but the fi ſhould: be duly. returned before the 
fecond (Bould Tek out, and 


In this vaſe, Holt, Chief Tultice, held, that « per- 


 vughtzo be grounded on a record ; yet there the. party 


* 
— 


under the head Bail. 


muſt be fifteen days between the tſſe and the return of 


In the C. B. there is, but one ſcore fuciass, and on nibil 


Iwo ſcire facias, and two nihilt returned, 


: * this caſe fully ſtated te in page 408 of this work; 


Facias in the principal caſe recited the judgment in the 
inferior court, as by inſpection the record it appears un- | 


courts, We; a. fei. fac! will-ibt be againſt pledges, be- 


 Hilaryy 8 „. 3. Conyers v. The Bail of Rowling, 
See this caſe fully ſtated in page 158 of this work, 


| TFC 3 r 
e f 8 T "BE 
Ti, 8 . + £ bilips v. Cra. 
When the attornies on both ſides are to attend the 
ſtriking a jury on a trial at bar, if one will not attend 


on due notice, the jury, mall be: ffruck ex parte, and 
the ſecondary ſhall ftrike twelve for him that does not 


'Per-curiams Two ſtir faciai's ſhall not be taken out 
both together, fer che future the ſecond ſhall not be 
taken ont till the day of the return of the ft. 

In the C. B. they have but one ſci. face but then there | 


the writ; and that teturnable too on 2 common day, 
but each writ it returnable here in eight days on a day 
certain; ſo that lefs time is here neceffiry for both than 
in the C. B. for ones Vide 322d. Reps vol. 12. p. 94. 
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Toyinich, M 46: Anonymous 


returged execution iſſues. In this. court there are 
and. hereto- 
fore both were ſued out together, by making the /f. 
of the ſecond as if the fir/? was returned; but now the 

NES fle that both"fould not be ſued out to- 


te nt Ao he” As adn he 


and that the /econd ſhould 
be teſtæd the day of. the ane the firſt. Vide Salk. 
wal. ” p. 599. - ox 1 | * «1 4 


. (+ 5 Arn vv nel ITY 4 f 
Michaelmar, 8 M 3. Hartop v. H. 


* 
. 4 * 3 % $5 
8 k A 
1 1 


Fan g V3. Guilum v. Hardifly, 
Per curiom. Where a ſcire fucias is brought in this 


court on a judgment in an inferior court, it muſt ap- 
pear in the wit itſelf, how the judgment came into 
this court, viz. whether by ertibrari, or by writ of 
error, becauſe the execution is different; for if it came 


—Y 


the inferior juriſdiction, and pray execution within 
thoſe particular limits, and alſo that the judgment | 
came in by certiorari, but if it came in by writ of er- 
Yor, that muſt be ſhewn in the ſer. Face itſelf likewiſe, 
and pray execution generally: and whereas the /cire 


70 us, it was for that reaſon ill; for it ought to be as | 


appears by the record, becauſe if the defendant ſhould 
lead nul tiel record, it muſt be tried by the record it- 
f, and: not by impection; ſo this /cire facias was 
quaſhed. Vide Salt vol. 3. . 32. 


* Michacinai, 9 We 3+. Blacket v. ci. 


ſon may have a ſci. fac. againſt 'pledges, where the 
ſuit is in any court of. record; and though.in county 


cauſe theſe are not courts of record, and every, ſci. fac. 


— F 
— * 
2•»a ä — 


may 2 4 PIvvapt in nature of a ſei. fac. againſt the 


pledges.  Fide. Rum. vol. 1. p. 27. 
t o oY E 7. 3 — | yy 
1 — —— 1 x 4 . 1 1 Fe 2 - P 3 k $ 
IT 4” 4 1 * 8 123 1 D 5 I "WS. a + > 22 41 
ö | ww A. 4 > _ 2 ; 2 LE & 8 22 
4 4 4 1 * 00 3 0 
4 1 6 10 N. 3. v. „ 
4 po ” 1 1 | 1 4 171 | YH 436 


, *. * 2 ” : 5 p £43 4 . : . ; E 4 8 * A” . 
On a ſeire facins on a judgment againſt the principal 
, ; | , | 1 8 * 


defendant. 


—— own ta ee — — as; gs oe le” —— 


1 1 


Hot, Chief juſtice. Oniſearch of precedenits, where 1 : 


it is againſt the defendant bimfelf, it ſhould be +: h,, 
parte; where againſt the bail, in ea parte, and this will 
reconcile the precedents. Vid Salt. val. 3. p. 399. 


Raum. ph, 1. J. 393. 


Stite Factas 


D ¶ . ͤ . i. „ * 
It was adjudged in this caſes that in a ſcire ſaciat it 


- iſſues by rule of court. Vid Salk, vol, 2. p. 599 


to be fifteen days excluſive between the igſie of the fit 


2 
1 


| Y 7735 
naten 36 W. 5. Gindein v/ Bratbancs = 


s ſufficient that there be teen days incluſive between 
the tele of the writ of 4 ire fatias and the re- 
turn of the ſecond _ Fide Mo. Reps vol. 12, p. 21. 
+... + Michaelmas, 10'W 3. Anonymous, | 
Hol, Chief uſtices On a ſeire facias quare exetu- 
tion non, the. plaintiff in error may aſſign error; but 
if he does not, the judgment is.only, that execution be 
awarded, and not that judgment be affirmed. Vide 
Ad, Reps, wok 18. „ 8 f.)) pn tens 


4 y * * 
* a £ * : * 11 17 Aa , boy. 2 * * K : "3 75 * Wo a © g 
B'S ' Ie 4 1 0 1 | 1 , 8 15 
je; haelmas; to W. 3. Anonymous. 
: ? * C Tz .. 3. 1 * K ow "% N 


| On a judgment againſt ſeyeral defendants, and a capias, 
and a hi corpus returned as to one; then another of the 
defendants dies, and he that was in execution eſcaped, 
and a, ſcire faciat was brought againſt the ſurvivor, the 
tertenants of the deceaſed, and him that had eſcaped. 
Her curiams It may be well; but firſt the ſcire fu- 
cias ought. to ſuggeſt that he had eſcaped: and, ſe- 
condly, to be Lo the lands and tenements of the tertenants 
of the deceaſed ; and of the lands and tenements and 
goods and chattels of the ſurvivors. Vide Mod. Nep. vol. 
12. p. 255. kg FW EO 3 | 
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Trinity, 11 V. 3. Anonymos. 
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When a capiat ad ſatisfaciendum iſſues againſt the prin · 
cipal in order to charge the bail, it muſt ſie ſbur days ex- 
cluſive-in the ſheriff *s office, but there is no ſet time 
for a- ſcire facias the ſame rule was laid down, Mi- 
chaelmas, io M. 3. in this court. But a ſcire facias 
againſt bail muſt lie a convenient time, and the firſt 
2 may be antedated even in term- time. 

olt, Chief Juſtice, it cannot be antedated where it 


e 


In dle ease the fi. ſfeire facies was fell the 24th | 
day of Oober, A e the ziſt day of October 
the alias was teſted the ſame day, returnable. the 7t 
day of November. It was objected, that there ought 


and the return of the lat. 


" The.court held, that bere being fifteen /days in- 


cluſive, it was very well, and the practiſers agreed to 
it. 2 Jones, 228. Vide Salke vol. 2. p. $99. 2 


Trinity, 12 i. 3. Dillon v. maler. 


Sees this caſe fully ſtated in page 470 of this worth 
| under the head Error. 2251 ; 


8 e n „ 3 
i 44 EFaſler, 13 W. 3. Heu v. Acton. 3 


Hul, Chief Juſtice. If the plaintiff delays the exe- 
cuting of a writ of inquiry till a year after the interlo- 


cutory judgment, be canngt do it afterwards without 
a ſeire facias. Vide Mod. Rep. vol. 12. þ. 500, 


' Bafter, 14, M. 3. Profter v. Fahnſm. Error. 


On a ee C. B. a ſeire facias 
Was brought againſt che caſual ejector, ſuggeſting, that 
dies ts Wag Men 2 MOB hol enter/d in the cufttmary 
manner. And on demurrer, judgment wes given that 
they haue ex(ution's, atid'on this award of execution a 
writ of error was brought in this court, where the ob- . 
jeftion was, chat a are facras lay not on a judgment 
in cject ment 3 for at common ldiv it lays only in real ac- 
tient; and the ſtature gives it only in N 2 Inſt.” 


Holt, Ohief Juſtice. 1ſt, At common lutu there was 
a ſcire facias on a judgment in real and mixed * 5 
| OS "It 
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It lay on a judgment in a/Fze, for the land was bound 


by the recovery, which was a good title, and there : 


was no other way to execute the judgment-on a change 


of parties, as there was in caſe of judgment. for debt 


and damages, where an action of debt lay on. the judg- 


ment, * : ae „ 
 2dly, The ſcire facias may either be general againſt 


| a}l-tertenants, or againſt the tertenants, naming them. 


3dly, Thar ſtrangers may falſify, but thoſe that 
clains api the judgment are e/lopped, and bound by 
the judgment. Vide Salk wal. 2, P. 609. . Raum. vole 


WS 4 154 1. „ 
* 0 RJ. #* £3 44 o% pf 1 x £4 4 1 A 
* 111 LN 1 S.3 Fe 2.5 Ar © «Hoe 4 * Cr + 
| Hilary, 1 Ann. Anflin v. Crt 
8 + 1 . POET by 1 Ne 


nne 
| :S0h, ol. 5 
Executors brought a ſeire fucias, te/t## the 2rd of 
O#ober, returnable the 14th of November, and a ſe- 
cond ſcire fatias, of the ſame te/te, returnable the 23d of 
November; fo, by rule of court, the defendant. had 
four days from the return of the ſecond 4s acias to 
plead, which indeed was all that remained of the term 
they did not plead ; the plaintiff takes out à fiers facias 
returnable the Tame laft day, to warrant. a HAu,j © 
Per curiam. Ie far though the defendant 
has four days after the'return of the /econd ſtirt fatiat to 
plead, yet that is a favour'to him; when he does not 
plead; the judgment is of the day of the 'return-of the 
ſecond” feirt factas,” and he may very well take out a 
Feri facies afterwards, to watrant the fgfatum. 
e e e 7. 5. f ee 


2 
Eaſter, hy Ann. The Queen v. "os ans others. 


* 
* * » A * — 4 


The defendants were convicted of deer: ſtealing an 
der Hat. 5 Geo. 1, cap. 15. and the convictiens de n 
removed into this court by certiorari, were confirmed. 
After confirmation, and before execution awarded, 
the perſon who was; as well the informer as the ow- 
ner of the deer, died, and his wife, as adminiſtratrix, 
ſuggeſted his death on the roll, on which ſhe ſued out 
a E facias on the faid convictions, confirmed zs 
aforeſaid, to levy the penalties, which were levied and 
diſtributed as the ſtatute directs. ie en EEO 

On a motion that execution might be ſet aſide for 
irregularity, the following exceptions were taken: 

12 Becauſe a levari facias does not lie. | 
2dly, Becauſe the execution ought not to have heen 
ſued out by the adminiſtratrix without a /cire facias, 

Co Tp ook | | 
The court held, that a levars factas would lie, but 
held that this execution was irregular; becauſe in no 
caſe, where the parties to the judgment are changed, 


ought execution to be ſued by any other without a /cire | 
the court granted reſtitution of the 


fucias. Whereon | 
money levied. ide Raym. vol. 2. p. 768. 
Eaſter, 1 Ain. The Queen v. Ewer, | 

See this caſe fully ſtated in page 254 of this work, 


under the head: Certiorarts 


+ 


Eaſter, I Ann. Atwood v. Burr. 


See this cafe fully ſtated in page 370 of this work, 


under the head Diſcont inuance, &c. un 
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as 


Holt, Chief Juſtice... In a ſcire facias againſt bail the 


ſecond muſt be t:/ed on- the return of the ft, and both 


cannot be taken away at a time; there ought to be 


feen days incluſive between the ige of the fir and 


— 


return of the ſeconds Vide Made Rep, vol. 2. . 4 


N Ip "It! Y 44 i 0 „„ 414 i nan 
Trinity, 1 Aun. Pentrye v. Treppatts + 


| Fo ftine fucias on a recognizance' of bail, the de- 


fendant demurred ſpecially, and ſhewed for cauſe, that 4 12. 1 C. 313. Hab. 198. Vide Salks vol 2. p. 600; 


neither the term nor the year, when the judgment was 
given againſt the principal, was ſhewn in the declara- 
uon ; but judgment was given for the plaintiff, becauſe 
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the term: 


it is che courſe of this court not to ſhew them: but the 
page 
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| eber out together, bot the. f/f muſt at le 
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practice is the reverſe in C. J. Vid Raym. wal, 2. 
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Micbaclmas 1 Ann. Withers v. Harri. 


| See this caſe fully "ated in Bok, 392 of this mal 8 
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On a,/cre facias againſt bail, who had rendered 
their principal before a judge, but he immediately 
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eſcaped, and they moved to file the bail- piece, in order 


to plead a render of the principal. | 
Per curiam. We cannot refuſe leave to file the bail- 
piece, for without it they may plead ul tiel record to 
the-/are ſucias; for one cannot proceed on the fare 
Facias without a bail- piece be filed. Vide Mod. Re: 
e e Gd Ph 
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Michaelmas, i Ann. Read v. Tregeagle: 


Ses this caſe fully ated" in page 589 of dhis work, 
under che bead Fudgimint and Een, Toh * 


„ # 1 


Michaelmas, 1 Ann. Snow v. The Bail of Firedrafi. 


On a ſcire facias againſt the bail; the breach aſfign-- 
ed in the wit was, that the principal had not rendered 
himſelf to the priſon of the Marſhal of the | Marſhalſea a) 
our Lord the King, omitting the words which uſually. 
follow, viz: before the King himſelf ;. and for this omil 
ſion it was inſiſted, that the writ was not good, for the 
King has another - Marſhal, and that is the Marſhal of 
Holt, Chief Juſtice, and Powel, Juſtice. The Bart 
Mar fhal of England, by his office, is Marſhal of the 
King's Bench, as appears by the book of H. 6. and fo 
it continued till the reign. of King James the Firſt; 
when the office of Th Mar/bal of the Marhhalſea, was 
derived out of it; ſo that the Marſhal of the King is 
the Marſhal of the King's Bench, and no other perfon 
can be underſtood by it; the other is Marſhal of the 
Houſehold, and never mentioned without that additions 
Vide Salk. vol. 3. P. 320. Raym. val. 2. p. 804. e 


W r | 
Michaelmas, 1 Anni Anonymous, 


FTC A 15 BY A 0 I 
After a judgment in cjeciment, where there are more 
plaintiffs. or defendants than one, after the death of one 
of them, execution may be taken out by the ſurvivors, 
without a {cre facias, on making a ſuggeſtion on the 
roll, that ane of them ig dead; but it may be a.queſtion, 
where there is but one defendant, whether execution 
can be taken after his death, without a feire facias, 
o iN 6 oued vom 6 


_ . _ |, Michaeimas, 2 Aun. Shuttle v. Noa 
Ona recognizance taken in this court the be f- 
cias muſt be brought in Middleſex ; for the 3 
zances there are not obligatory by the eaption, but 
by their being entered on record in the court; fo it is 
of debt: but on a recognizance in C. B, the Js Fa- 
cias may he laid in the county where the caption was, 
or in Midalgſex where it is filed; for it is a record by 
the caption, and becomes immediately obligatory, and 
therefore may be brought there; and it is alſo filed at 
Wefiminfler in the C. B. and there remains on record. 
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Michaelmas, | 2 Ann. Tevon 1. Tarver. 


Per curiam. Two Fire facias were taken out with 
the ſame teſte, but different returns; the one return- 


Morrow of the Purification. Though they were different 
returns, and at convenient diſtance, yet, becauſe they 
were actually taken out at one time, it was judged 
wrong; for thus the party would loſe the benefit of 


the two ſcirefacigs's,, whichithe law gives him. 


A ſcire facias to revive a judgment againſt an exe» 
cutor, mentioned firſt a day of appearance before us 
whereſoever, &c. but after a day given to the party to 
appear on the day aforeſaid at Weſiminſter, it was now 
moved to amend it; but the court ſaid, that it being 
in the writ, they could not do it of grace or favour, 


but would po a day to ſhew cauſe why it ſhould not 


and the plain- 


d the juſtice of the merits 
be amended on the juſlice of the mer 2 135 


tiff, for his expedition, moved to quaſh it. 


Hilary or Trinity, 3 In. Fanſhaw v. Marriſut. 
See this caſe fully ſtated in pages 306 and 333 of this 
work, under the heads Coffs and Damages. _ . 


 Michaelmas, 3 Ann. Buckſome v. Hoſkins. | 


See this caſe fully ſtated in page 63 of this work, 
under the head Amendment. 1 


Micbaelmas, 3 Ann. Trevivan or Triuiban, v. Latv-— 


rence and others. 


See this caſe fully ſtated in page 476 of this work, 
under the head Executors and Adminiſiratrn. 


" TS. 


Michaelmas, 3 Arn, Adams v. The Tirtants of Savaye. 


An adminiſtrator. brought a ſcire facias on a judg-- 


ment recovered by his inteſtate againſt H. and the 


_ writ was general, againſt-ſuch as were tenants of the 


* 


> 


land of H. at the time of the judgment. The ſheriff 
returned ſeveral tertenants warned; among the reſt 
one A. ſeiſed of a meſſuage and of a manor called D. 
The tenants appeared, and all joined in this plea, viz, 
That J. S. is ſeiſed of the freehold of the manor of D. 


and y judgment of the writ, and that the ſame may be 
25 . ; G | f 


Her curiam. The plea was held ill; and reſolved, 
iſt, That the tertenants cannot join in this plea, 


| becauſe they are ſevęralſy returned, one for one part, 


and another for another. | 3 
2dly, This is pleading a non-tenure by implication 


as to the manor of D. Now in a ſeire facias on a judg- 
ment in debt, or any perſonal action, the defendant 


cannot plead non-tenure generally, becauſe. it is con- 


trary to the return of the ſheriff, but he may plead a 
a ſpecial non-tenure in ſuch caſe ;- and ſo the law is. 
now, after long and FX difficulty, ſettled. : 3-Cro. 
872. 8 E. 4, 19, 9 H. 5, 11. 

for execution in a real action, the defendant᷑ may ple 


a general non-tenure ; becauſe their freehold, Which is | 


much favoured in law, is in queſtion. 


- 3dly, The tertenants in this caſe. may plead, that, 


there are other tertenants not named in the ſame coun- 


ty, and pray judgment if they _ to anſwer, 55 ; 
t not to pray, "that 


the others be ſummoned, but oug 
the writ be quaſhed; for the court ought never to abate 

the writ, but where the plaintiff can have a better 

writ; otherwiſe. if the writ had been particular in 
naming the tenants. And they ſeemed to doubt whether 

the tertenants could plead other tertenants not warned 
in another county; and the Chief Juſtice cited Owen, 

104. that a tenant for years may be a good tenant to 

lead in bar to a ſcire facias to a perſonal action whiere 


damages are recovered, but not in a real action. Co. 


Ent. 702, 624. 2 C. 506. Cro. EI. 740. 3 Saund. 
8. Palm. 241. 2 Ro- Reds 33. Fide Salk. vol. 2. p. 
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11. But in a ſeire fatias 
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The plainti b 
and that the teſtator died after a verdict obtained 
againſt him, and after the day of niſi prius, and before 


þ 


| Trinity, 4 Ann. Ball v. The Bail of Ruſſel. 


4 
7 2 


Bee this caſe fully ſlated in page 165 of this work, 
rn- | under the head B. 
able in fifteen days of Saint Hilary, and the other on the | io AT a4 


; 1 1 9 #3 5 49d 5 | ET . & * 4 
N Hilary, Aum © Colebeck v. Pet. 


Tobe plaintiff ſued oug, a ſcre facies 2painlt the de- 
fendant, as executor to 7. 
by him againſt the teſtator, the defendant pleaded in 


on a juggment obtained 


atement that the teſtator died before judgment, Cc. 
replied, and ſet out „at. 17 Car. 2. c. 8 


. 


the day in bank. The defendant. demurred, and his 


council inſiſted, that the plaintiff ought. to have ſued 


out a ſpecial. ſcire facias, and not a general one; for 
now the writ ſuppoſes a judgment againſt the teſtator 


in his life-time, and the replication ſhews it was en- 
tered after his death, though well entered by virtue of. 


— 


n d ©or adobe vines 11 
Per curiam. The writ. is good, and. could not be 


_ otherwiſe; for had it been ſpecial, there would bave 


been a variance, the judgment deing entered en 5 
and à reſpondeat ulterius was awarded.  Fide Raym. vol. 
2, p. 1280. . . . . 
Adjudged, That in the cafe of the King, there need 


not be'a ſei, fac. after a year. Vide Salk, wot. 2. p. 603, 


Triniy, v iin. fis l 


A. ftir facias was ſued out, returnable on Monday 


J/CC%V%%%%%0%%%ĩ . 07 1} 27%] 


Per curiam. It is à void writ; for there is ho ſuch 
day, it being on a Sunday, and fo is not a miſconti- 


nuance to be helped by the ſtatute of jeofails; and it 
being a. void writ, the 1 ought to tak: no- 
tice of it, being pleaded in Bar, and ought to quaſh 
it, and ſo there is no writ in being. "Fide Mod. Rip. 


V. II. p. 120, 


n Ab Q ety. 
Michaelmas, 11 Ann, Alice v. Gali. 
gee this caſe fully ſtated in page 728 of this work, 


under the head Pleas, Pleadings, &c. 


Michaelmas, 1 Geo. "Waddal ve The Bail of Jocar. 
See this caſe” fully ſtated in page 182 of this work 


. 


under the head Bail in Error, 


WT; SS FF re #4 


 Michaelmas, 1 Cat Shuitltivorth'vi'Paterſon; 


under the head Inquiry; Trqui/itit 
Hilary, .3 O The King v. Eyre: 


- A ſeire, facias as brought tb repeal the grant of a 


market to the defendant, ſuggeſting that it Was to the 


within four mile... mY 4129 S807 95111 £1) © 


On trial, it was found 


held to be a good iſſue, though the grant, and not the 
uſer," was-found to be ejuntiohds Comp Win umd. 
Fben it was obi | „that che /cire p fatias 'was 
brought in the late Queens time, and by ber demife the 
proceedings abated, this not being within Hat. 1 Ed 6. 
5 7. r Ann, c. 8. to which: itwas anſwered,” and re- 
olved by the court, that this is an original writ, and 
therefore within che general words. NH. 69. Vid: 


Stra. vol, 1. P. 43. | 
din, Cu, Muſe; S.. 
A fore f As. Was brought by A inſt Sher 
who Was Shaincif in vt, fig . whe 
| 9 M De * were 
as 
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#© ” * 7 R 4 : a 1 
this cife fully fate In we kids Urn oa; 
- ” . * * 3 „ 0 oe . 
* is 4 F 


0 | thr: Ning; on the iſſue, . 
whether the grant —.— the. EG dice of the i 
Duke; and on a motion in arreſt of judgment, it was 
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2 re p pledges; in the wi brought by She oh a diſtreſs 
of rent m 19%, 
le 0s obgecheg, iſt, That a ſeire. facies would not lie 


againſt a plaintiff i in replevin, as here, the county court 


not being a couft of record ; but it would lie on a writ, | 


becauſe 1 it is a record. 


Adly, That Sbere, who was the principal, cannot 


be a . e for himſelf. 
3dly, That the pledges ou! 


 elongata returned. 
Ay, That the writ if 
83 und does not ſay what particularly. 

0 «thly, That there was 4 diſcontinuantt 10 a fornier 
It. | 
Per curiam. Töbe plaintiff muſt haye judgment. 

There is no diſtinckion between a ſtire fatils, Writ, 

or plaint; one may be bail with others for himſelf ; 

the principal appears to be guilty of tlungatiom; th 
writ of inquiry is reducible to à certainty, and difcon- 
finyance is nothing in this ſuit, inleſs it had been 


it to have been ſued till 
e prineipal was found gui ty, though here was an 


rec is 6f all add bwery the 


— 


void, or a nullity; and the caſe of Dorrington v. Ed. 


win, 65 Med. 86. is in point. Vide Portiſcue, p. 330. 
Eater, 8 Geo, Crowther v. beat. 


A. ſcire Ter- was brought againſt ws bail and 155 | 


Fans gyer of the writ y many 
ſures and Taker! ineations in it, and f — of reafon 
not make any 7p ut now moved the court, 5 
all proceedings ther I ight be quaſhed. 
The court were 6 1 mon, tht this — no ground 
uaſh the procee 1 or if any alteration was 
— 3 in a thing immaterial boy the ſealing of the, writ, 
. ere is no harm done; an ik in any thing material 
be ore the tor 25 nal, yet; that wilt not. vitiate it : 
o the court to quaſh it, or any proceedings 
thereon, but 120 if the motion had been made ea 
the Kay's lerk who, had, made the exalepent, it appeare 
e 


done after the writ jag 2 ies is a * emea- 


gor 5 and puniſhable. 


Hilary, 9 Geo; Arwoed V. Beach. 


See this cafe ully, | ted in 2 7 ef ths work un- 
der the head Ann. 2 e 


Lalo, 9 Geo. umu. | 


this.c caſh fully. ſtated wy page e 2 work, 
& wh cad C lt. 


wot © the hea 492 7 dis php $02 $92 yo <his work, 


Hilary, 10 C.  Hndrews v. Harb. 


In the C. B. there is but e irt fueiut àghinſt the 
bail, and on ani bil * var Exton; but 
this, court. the cov is to have "i iar, 
int e bail, vis, a ſcire facias and in Mr * 
ages: „ but both Muſt. ſued out} together; 


22 y ; for the fir be duly returhed bef 
on the day of the return of the , Pat * m 
fifteen days incluſive between the BA od 

E A the 
Court way moved to _ afide 2 A* 
againſt the bail _ two ſcire: fatias's 
id 
to cxamite. this matter. For Nau. 
1 p. 227. | 5 


je alia Aire faciat 1s * which mult bear 

e return of che alias i now in 7 1 

m, becauſe it did not appear 3 * 

* 01 he return of tuo nihih; and it d th 1 
Trinity, v — v. Pitir ſon; 


Ses this caſe fully Zaun this work, a- 


eta 


5. 243. 


; 


— 


have the award of execution 


| a * 7 


* 


— = _ .. 


Sire A 


| Michoeimas, 10 9 2 Clark \ Ve Corniſh, or cis v. 


. N the head Bait, 


0 575 ir Ges Hed v. Taue 


Bes this caſe fully fiat in page 570 of this work 


under the head Inquiry, Inguifuion. 


Michels, it Get. Bond v. bus. 


#43 : 


under the head Bail. 


Lai, 14 Ge. ban „ , lter 


The court was moved to quath a Fr Pavia quart u. 
ecutio non, &c, ſued out by the defendant in error, to 
make the plaintiff aſſign 


certain, but this was made returnable on a com- 
on return. And of that opinion was the court, be- 
. Cauſe a ſcire facias ought to be made returnable accord- 
ing to the nature of the original ſuit below in the C. 
1% and in 1 I - 1 is. the caſe of 2 v. Par- 
er, it was ſo adjudged in this court. On which th 
ie ce iv oferrvr. Nit Kor wal, 2 414 & 


Trinity, 2 Geo. 2. ex Henrigues and oth . 
The General alk l Dute h Cad e + he 
HW, eft Indies. f 


See this caſe ful fta 
under the head Errur. 'y . 48 page 422 of this work, 


| 


Ti Erd 2 Geo. 2. Wharton v. Rithardfon, Widow. 


N acias was dt, againſt by : defendant as 
ſtratrix of ber hv and, gn a judgment againſt 
hm for r1 Re _ iter a mg Nene a ſure fia 
ri mgut 8 take aud tne — 
2 & ks, 10 efendant attend 
ts before the jaty; bit the plaintiff inſiſting that 
the d Ward of 6 e ecution on the f Dar writs was 11 Dei 
of law an evidence of aſſet 12 a N was found to 
F 1. in 57 4 . & $6.0 red tothe 
rt inquiry, and pleaded that Fully ad 
11 7 and traverſed the deugflavit. e 
trial being i and counteranded, and nothing fur- 
ther done ih it, ſhe in N f aaa: 5 10 Ges. 2. moved to 
aſide, and to be admit- 
2 — plead, i bong 8 no p Sod) Ne relief on 
ia the traverſe; and cit th. 93. 26 
w that where there has Poon 3 
on 1 75. and not 
Per party to an 7417 querela 25 ate of the 
ets was proved to be 1361, which 1 


A u to be Exam 
a wks CANES rk be eee If 


The court was y inelined 0 telieve. LD 
40 eee Bf RR 1750 eie bers but 
veral ſteps taken Win a t by: 2 8855 of ex —— es 


Ants 32 G Mithal v Our un Wi 


E 1 7 715 e 


«Oh * . 2 : = 


44 4s belng phe: 

Utes Aﬀire fc 3 6 fon on Wache beser 

the return of tte copits he re- 
of the u. a. Bling Wee forth Ms Teplica- - 


tion, it appeared o he" returhable . ön Thurſday , 


* next er eight . * the day F the . 


is errors, becauſe the ofigi- - 
5 ed ph the C. B. was by bill of privilege; it was 
hat the {are facias ought to be returnable at a 


And notice of 


| n no 
= mhils, the court will relieve fry FO __ 


offered to 


Ses this caſe fully ſtated in page 16g of this s work, 5 


T See this cas fully flared in | page e ot this wotk, | 


— 


n | 6rder to Jay 7 ſtate of the 
in 


execution, 
they thought ſhe came tbo Jate, and for that reaſon 
andy 0 to interpole. 14 B. 0. 2 4 %. = 


5 = ore fiated in page 596 of this work, 5 | 


le Virgin Mary.” The defendant demurred ze- 
nerally to the replication. 
The defendant's council inſiſted that the proceedings 


conſequently, the writ is not returnable till in vacation. 
time: and as this was a proceeding by bill, the ſcire 


/a. which therefore will be in vacation time too. He ſaid 
the writ ought to have been made returnable ** on 
& Thurſday next after the oda, &c. and cited the 
caſe of Girdler v. White, in this court, in ſupport of his 
argument, | EO f . 2 
The plaintiff's council inſiſted, that the writ was 
right and regular, in_ ſtrict computation: and were it 
otherwiſe, yet, as this was an execution and not meſne 
proceſs, the writ of ca. fa» would not be void, but only 
| liable to be ſet aſide on motion, for irregularity z and: 
cited the caſe of Shirley v. Wright, 1 Salk. 273. Where 


<< ſoner eſcape, ſhould not take advantage of a want 
« of a ſcire 75 to ground the ca. /a. on, which had 
iſſued offer @ year and a day. 


council, and accordingly gave judgment for the plain- 
tiff. Vide Bur. vol. 2 p. 1187. 3 | \ 


. \ 


Trinity, 5 Ges. 3. Millar v. Yerraway. Error. 
On ſhewing cauſe on behalf of the defendant in 
error againſt N rule which had been obtained by the 
plaiotiff | | 
cauſe © why the writ of ſcire facias, on which the de- 
« fendant in the original action, being the preſent plain- 
tiff in error, had been ſummoned, ſhould not be ſet 
6 afide for irregularity.” s nets 2 1 25 
The pans is ths diſtin ion between the writs of 
ſei. fac. in error, and writs of ſci. fac. againſt bail, It ig 
not neceſſary. in the former caſe, that the — Hoc. 
<« ſhould lie in the office before the return, though it 
is neceſſary in the latter. And the rules that have been 
made for the ſcire facias lying fhur days in the office, te- 
late only to writs of ſcire fatias aga oft bail. There- 
fore the court diſcharged the rule. Vide Bur. vol. 3. p. 


— 


3 Michaelmas, 6 Geo. 5 | Knox E/. v. Coftalle.” 


See this caſe fully Rated in page 426 of this work, 
under the head Error., AY 6 Me 
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found wandering, though no vaga may be fent to 
the place of his laſt ertlemnt, bur it muſt de by 7e 
juſtices, and this 1 by om juſtice only, was for 
that we guaſhos. eee 


A perſon was elected into the office of warden for the 

borough of Reading, but exerciſed it in the pariſh. © _ 
Per curium. It is Nr for though it be 
not a patiſh office, yet, if it is a public annaal office, 
zs in this cafe, which is in che nature of a tithing-man, 
it gains a ſertlement; but in the caſe of a thx, it muſt be 
a particular tax. The office of a conſtable (though he 
be choſen by the Jet) exerciſed in a parifh, is'a erte. 
ment; but if he be a deputy only, it is no /ettlement. 
A rate to the ſurveyor, where it is extended to the 


* 


oe, p. 310. 


wete irregular: for the word from. is excluſive; and 


Facias mult bear ige on the day of the return of the ca. 


The court were clearly of opinion with the plaintiff's 


in crror for the defendant in error to ſhew + 


: ; 4 a , , : 
- % 
. - 8 N Gig , ? 
= X * 2 N 2 4 7 * F, , Li * 
% * 1 . 
| " 94 


| 


et. 


td 


1 


* 


22 cf 


I 8 _— 


|. there, but, where the father was 


fard, is not good to make a /ettlement. Vide Forteſ- 


meaning, th 
| Unmarried perſon, not having a child, and be has none 


the laſt year's wage 
that was wanting of the year. 


\-i4 1 11 F N 4 . "IS N A951; ; . $97 
i, Chief Juſtice. The bitgh of a legitimate child 


 Michoelmar,, 9 An... The Parifh af n 
Mary in 


removed to St. Mary's, and there 


„ 779 
The Cafe of the Inhabitants of Rudewick, Chidding fold, 


11 x oY 


This was an hiring'for one half your, and after that 5 | 


a hiring for another half year. 5 
Per curiam. It is no legal hiring within the ſtatute. - 
If this be allowed, where are we to ſtop? they may 
hire day-labourers. Tt is not like the caſe of renting / 
a year, and $7. a year, that is, 107. per annum, which 
is good, for he is tenant to 10 J. a year; but hiring for 
a 


a year, and then hiring for another half year, are 
| fwo ſeveral contracts, fo not good; ſervice for a year 


muſt be on the ſame contract, and one fervice for a 
year; but if there ſhould be a hiring for a year, except 


a day or two, it would be deemed. fraudulent. Vide 


Forteſcue, p. 310. e bs 


— 


re | The Ducen 4 The Inhabitants F Hart 5 2 K e 
it was holden, that the ſheriff who had let his pri- V en of Harteu and Edgware 


A perſon, who had ſerved as a covenant ſervant in 
H. and after wards was admitted to a copyhald on 
of 


o waſte of 25 l. per annum for bis life, it the pariſh 
| Adjudged, That be was ſettled at E. and his children 


with him there, though ſome were born before admiſ- 


fion. If a man had never fo ſmall a freehold, he can- 
not be removed; it is the ſame with a copyhold, if for 
life, and if he cannot be removed, he is ſettled; theſe 


- 


are ſhnomymaus terms, Vide Fortzfeue, p. io. 
; The Inhabitants of Antony v. The zen of Carden- 


4 


„„ ham in Corntvall. ER 
- A widower had a daughter, who was married into 


another pariſh, and there ſettled, he hiced bimſelf into 


a pariſh, DES, 4. 
Pier curium. It is a good ftttlementy for it is within the 
not the letter, of the ſtatute; if any 


to the purpoſe intended by the ſtatute, i. e. that can be 

chargeable; Yide Forteſcue, p. 309. 7 eee 

ebe Lon ge 1112, The Cuff he laue 
of Wiſport and 2, Jed an 4 2 


A perſon five days after Micharlmas 1709, who was 


hired to B. from the ſaid: five days after Micharimas, to 


5s 1710, and then departed ſrom his 'maſter's 
ſervice, and was paid bis wages to that time; and on 
the next day after his departure: be returned, and co- 


venanted with the ſame maſter, to ſerve him there for 


another year; but a month ot fue Weeks before the end 

of the laſt year, the ſervant departed from that ſervice, 

and entered on avother, and the maſter deducted out of 
8 


This was held by Pesdig, J. who wes judge of af 
to be no ſettlement, becauſe here was no 1 or an 


intire year, nor ſervice for a year in purſuance of the 


| hiring. Fide Forteſene, p. 311. hom 
f | , WER C! an Pet # 4, 


"Renting a windmill of 197. per nen, was held by 
the court ig be renting à tenement, and was a good fat 
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was choſen warden for the windy, © after which he 


for the month or five weeks 
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The queſtion was; whether his reſiding in the pa- 
riſh of Sr, Lawrence, and exerciſing the office of war- 
den in that pariſh ( —_ _ it N too) was 
2 a ſettlement, by flat. 3 U 4 M. or no 
be next we the whole court adjudged it 
ment. Vide Med. Rep. vol. 8. p. 15. 


Na Hilary, 10 Ann. The Queen v. Doughton. . 


The caſe was this; a man ſettled in a pariſh re- 
moves into an extra parochial place, where he gains a 
ſettlement, then removes into another pariſh, an 
becomes chargeable. 
The queſtion was, 
him ? hether, by virtue of that ad of par 
that enables them to ſend ſuch a one to the 1a 
where he was 
pariſh he lived in before fuch time as he' removed to 
the extra parochial place? for to ſend him to the extra 
parochial place they cannot, for want of officers to re- 
Teint Bime ee . Pay 
Powell, Juſtice, took this to be a caſe omitted out 
of the ſtatute, and ſaid it was a matter that ought to be 
moved in parliament; thefe extra- parochial places be- 
ing many in number, and of great extent. Vide Aud. 
Rep, vol. 10. p. 8Ä 1. 1 


Faſter, 1 Gee. The Caſe of the Inhabitants of the Pariſh 
8 of Pepper- Harrow and Frencham. f 


what this laſt pariſh can do with 
Peu 
pariſh 


A perſon was hired on the 3d of October, and from 
that time to Micbaelmas next, and ſerved out the whole 
year, and was paid accordingly; at fir/ the court ſeem- 
ed to think it was an apparent fraud, but afterwards 
held it to be no good ans > TINT 
. Parker, Chief Juſtice. Where ſhall we ftop, if not 
where the act directs? He may be hired ſo, and we 
are not to preſume a fraud; the juſtices might have 
found it ſo; and he quoted a caſe where a perion was 
hired ten days after Michaelmas, and held not well. Vide 


Forteſcue, p. 322. 


Eafter, 3 Geo. The King v. The Inhabitants of St. 
FO: Olave's, Jury. C 

A. was bound to a cobler who kept a ſtall in one 

pariſh, lay in another, and the boy in a third, and the 

ſeſſions adjudged the ſettlement where the ſtall was, be- 
cauſe the ſervice was there. "0 491 0 
Per curiam. The boy has gained no ſettlement in ei- 
ther of the three pariſhes, for the ſtall is not ſufficient 
to give him one, the maſter laying in another pariſh. 
Wherefore the judgment was quaſhed. Vids Stra. vol. 
I, p. 51. WW . 


Micbhaelmas, 3 Gee. Te Faris the Hoh Trini Ys 
| re Pariſh of 2 7 15 55 7 


Parker, Chief Juſtice, delivered the reſolution of 
the court as follows : 3 POLO I 

This is an order for the removal of one F. from the 
pariſh of The Holy Trinity to Shoreditch, by which it ap- 
pears that F. was bound an apprentice to one T. with 
an intent to ſerve G. which he did for hree years, and 
it has been inſiſted, that he being bound to T. who 
lives in Trinity pariſh, his ſettlement is there, and not 


in Shoreditch, where the ſervice aas. 
But we are of opinion the juſtices have done right in 
ſending him to Shoreditch, where the .ſervic analy 
was: it is the ſame thing as if T. had turned him over 
to G. in which caſe there would have been no queſ- 
tion but he had gained Je in G.'s pariſh. If 


the maſter removes out of one pat iſn into another, the 


apprentice gains a /ettlement if he lives there forty days. 
he turning over an apprentice: is like the alli ning 
of any deed, in this caſe 7. was only a truſtee. There 
is a great deal of difference between apprentices and 
other ſervants; for apprentices are not preſumed to 
become chargeable, becauſe the trade and myſtery they 
f — . their eſtate, "Therefore the order muſt by con- 
| ed, Vids Stras val. 1. p. to, en 
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there | 


legally ſettled, they may ſend him to the 
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the word ſaid be rejected, then there wants a wee 


| make it nonſenſe in contra 


ſufficient. 
| ſignify nothing, for it is not in purſuance of any hir- 
ing; there muſt firſt be a hiring, and then à ſervice, 
| and not vice ver/a, a ſervice, 
Stra. vol. 1. p. 143. 


‚ Trinity, 7 Geo. Betiueen the Pariſhes. of Eaſt 15 


flead Marſhall in the county of Berks, 


| pope there with his 
* 


. * » 
: * < os. 
. . 
. 


Fi 


Weſtwoodbay. . 
In 1715, Michaelmas-day happening. to be on 

Thurſday, a man was hired on ane iel 
to ſerve from the ſaid Thurſday after Michaelmas day 
to Michaelmas-day following. All this was ftated for 


The Parifh of 


* 


Hilary, 5 Ges. ö The 


the opinion of the court. And the firſt queſtion was, 


whether there was a complete hiring for a year ? for ik 
1 K XY 
but if you keep it in, and refer it to Micbaelmas- da f 
then, by reje ⁊ ing the words after Michaelmas- day, it 
will ſtand as a hiring from one Michaelmas to another. 
Eyre, Juſtice, thought it might well be ſo; but the 
reft of the judges were again it; for it would be to 
| | ing to ferve for a time 
paſt ; whereas, if the word ſaid be rejected, the reſt 
is natural enough. The other queſtion was, whether 
(admiting the hiring to be complete) there was any 


| ſervice for a year, in purſuance of it, as the ſtatute 


requires, the contract being made on the Saturday ? 
And Eyre, Juſtice, ſaid, it might be intended he was 
then two days on trial, and fo the ſervice would be 
ut the reſt held, that ſuch a fervice would 


and then a hiring. 'Fide 


Between the Inhabitants of Biſhop and 
Mee © Ber: 

A perſon was collector of the taxes for births and 
bartals, which extended to ſeveral other pariſhes. © 
It was held, that he was ſettled in the pariſh where 
he lived, and within the words of fat. 3 & 4 . 8 
M. who ſhall on his on account execute any public 
annual office or charge in the pariſh during a year. 
Vide Forteſcue, h. 304. Stra. vol. 1. P. 4it, ' 


Hilary, 7 Geo-. 


the County of Hants and Maſtiuuodhay in Berks, © 


On an appeal from an order of 7100 juſtices for the 


removal of B. B. E. his wife, and T. their fon, under 
ſeven years of age, from the pariſh of M. to the pariſh 


of E. the matter 
the court. 
That forty years ſince the father of this B. B. was 
ſeiſed in fee of a freehold eſtate in the pariſh of Hamp- 
f where he lived 
till the year 1697, and that this ſon was at that time 
eight years old; that in 1697 the father and all his 
family removed to Chevely, where he rented a tenement 
of-20-/, per annum for tio years; that in 1699 he pur- 
chaſed a copyhold eſtate of 11 l. per annum in the pariſh 
of Maſtiwoodbay, whither he removed with his ſon and 
ſervants, and ſeryed churchwarden and other pariſh of- 
fices, and paid taxes till 1716, when he purchaſed a 
cottage of 11. 12 5. 6 d. per annum in Eaftwxcdhay, and 
went and lived on it till his death; but that Nobert the 
ſon ſtaid behind in Veſtiocodhay, where he married a 
wife, and worked there ever ſince on his own account, 


was ſtated ſpecially for the opinion of 


| and that he was thirty years of age. The ſeſſions con- 


brad the order of the Zo. juſtices for his ſeitlament at 
Za/tworahays # Leg)? 


The court was 


- 


moved to quaſh the order of ſeſſions; 


SD, 


for that the /e:tlement of Robert the ſon was either at 


Mar hall or at Wiſtwordbay. . .. 


Pratt, Chief Juſtice. The queſtion is not where this 
man and his family are ſettled, but whether there ap- 
pears any ſettlement of him in Eaſtioodbay. If he had 
fathet as part of the family, poſñi - 


V it might have been a /ettlement of him there, but by 


ſtaying behind he was divided from bis father, and 


therefore there is no colour to make it a 


r Ss NO-COIQUT | | (ettlement in 
Eaſtwoodbay. ' I think his fattlement_ is .in-#e/twoodbay, 


which. was the laſt place where he lived as part of his 


father's family, To which the court agreed, and the 
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One mf” N. having mated herſaf 


« St. Peter, was, by an orien of two ju ſtices, mew 

to Fawley-conrt, as ĩhe place of her laſt legal ſettlement. 
On an appeal to the 21 ions, they. ſtate the fact 48 
ally, that, ſhewas, hired for a year into Ch Wilt 224 

llege in Oxon, being an extra-parochial pl lace, w | 

he ſerved, part of the time; that during the year =: 
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ſtaid three * and took her ſervant with 
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to a 
| now, on debate, it was 3 a ſettlement i in 
Pine Agar 3; and conſequently the laſt order was 
N and the order of rwe en ſat up again. 
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It was gate. that an apprentice was bodad 1 in the 
pariſh of J. and lived there off and on for three guar- 
ters of a year, It 1 objected, that this was no * 
ment; ſince he might not inha habit forty days together. 

Per curiam. That is not neceſſary. So the ordet 


for making it a ee was (NR "IO Sire. * 


vol. 1. p. 579. 


alen, 10 Gee. 75. Pars 2 of uk Pacing „. mh 


 Pariſbioners of Shipton: 
_- 2 motion to.quaſh an order of (ins 0 the caſe 


wis thus: 's "I 9K» 
An order of tt juſtice 
A. from the 5 


222 


For x * IF fat ſhould 
ment, for 2. as a marri 

3575 225 would gain a-dow 11 2 man. * 
270 which it was ops + 11. this hiri 

not gain any ſetrlement, the ident * 

prenticeſhip was ſtill ban und could not be diſ- 

cho but by ſome other deed, or by = ſeflions z 
aha. ch is, was not a {awful d biring ; eps if ſo, Mee 
Meeite or a year, in ar 1 of h 26" 

Ss cannot x ain a 


8. p. 235. 


* 4 - 
* 4 8 {rms rome: f _ 7 2 


* 
1 


e 


. mus, 6. The King v. The Parifionrs u. 
1 902590 motion to:quath.an oder ente | 


r Juſtices, and which was confirmed on an ap- 
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Aten e, rer Paris v. Tie ri of 
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e Wen at 


PR. *»& a 4. F 7 Y N 1 * * 


e wals 2 tells Frey in "oo 137 of this WO," 
vnder che head Attachment: 


*. 04,08 18 S012 i %@ 3182 Tl aan . e 
Kale, 11. Ge. The King 171 75. hebel . | 
Aan Marſton, altar White G,, 


eh. Þ I Ay $62 Q's N Wd 5 


155 14 2 75 5 7 4 \ 


Ye heart to * "ar a 
. houſe- in the pari gh Bite Chapel, from Ar in 
the morning till ezght at night, and Jodged every night 
in the Frith of White Chapel, only not in bis 141575 8 
houſe; this man was remòved by an order of tub jul-. 
tices from I bil Chapel to Ratcliffe, and on an appeal 
0 tlie feſſions the order was quathed, the court: oy 
of opinion that he was ſottled in White wa 
Jos. Reps * 8. bs 70. | 5 ä 


Poor die was eg 


ty . * 7775 0 WW 3 7 as Is ? j 


nadel. 17 Gee. 2 Fi v. Th Hams ud 5 


„ 


4 4 
, 4 4 
* AE 


Tbs 8505 on m en of rechienſ; . was as follows : : 
The huſband worked at a filk- « throwfter* s in the hamlet 
of Spitalfields for five years, but never lay where Zo 
worked, but at a lodging elſe where; the 3 of 
peace being of opinion, that the huſband had gained a „ 
ſettlement by this means, did, after his death, by an 
order, remove his widow thither; Which order was 
confirmed on an appeal. But both orders were quaſh- 
ed, becauſe the coutt was of opinion, that the huſ- 
band's working there gained no ſettlements And ſo it 
was reſolved in the caſe of a cobler, who worked in a 
ſtall in the pariſn of Sr. Giles's, and had an apprentice 


who worked with him in that ſtall, and both lay in 


a Fs fd af 


another pariſh; it was . that the working in 


the ſtall did not gain a ſettſement, for that was in the 
pariſh where he lay; and that a man ca 
moved from his work, conſequently his 


not be re- 
orking in a 
certain place ſhall not gain any A anne, File | 
_Aded. Ne os be þ . 3 | 


e Ti i 
8 8 


"Ip daumen, 11 Ce, | 755 bu v. 2 Ban 2 ihe. | 


| See this 9 x fully Aated in page 450 of this work, | 
vader 0 es E Jut | ih, ws 910 waar 
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Hilary 12.66 , The Paß , Kinver v. 54 Pri | 
50 15 e in the C 22 7 Stafford. .. vil. 


On a rial order of ſelons it was Rated. that of 
_-Paot perſon. rented a zpney-warren, and. a cotta - pep 
It, at 101. per annum, which the juſtices were o epi- 
nion did not gain a fentliment within fat! Car. 2 
Per curium. A mill has been held. to be A tenement 


1 
* * Yo, 


| within that ſtatute, and why not this ? It is his abili- 


ttlement, and whether he pays it for a houſe for habi- 


7 to pay 10 1. per annum that is the foundation of the 
, which brings him in à profit, 


tation, or for a warren 


ttle ment of. ben 


| /atthed at Tpfwich, where they never were 


2 | of $6 Midail Cy 
e v. Th 2 e Matthews, in er 
On an order of ſeffiori the caſe was ſpecial! 

i 4 rerhoval of F. . and A. his wife, and * a 

A. theit children from St. Michael's to St: Matthen/ o 

that E. V. the elder; the father of E. V. removed 

was fertled at 'Shiptow Mallet, and afterwards N 

to Bruton, where he continued 7wenty years, and had 

8 the fon born there, whom he bred up in his ow 

trade till nineteen years old, When he left his father ah 

came to Norwich, and married and had theſe three chil- 

| dfeh, That ſince the birth of the children, old F. 

the grandfather gained a ſettlement in Tp/wich, to whicn 

the 1400 juſtices removed the family. © But the ſeflions. 

being of opinion their fettlement was not at Ipfwick, 
diſcharged the orders | 

Per curiam. The order of feſſions is -righe: For 

there. is no colour to ſay the ſon and his family were 

and this is 

exactly the ſame caſe as that of Eoftwonthey v v. We gil 

uo. Vide Ara. vol, To; P. 34. AP Lg V 


Michaelmas 3 Gee. * hy * the reine 0 2 cad : 
1 eh and Holliburns. be wok Fits | 


| Oh an my 7 1 — it was 7 fates, 2 
2 man rented a houſe and land in Head, for wich he 
paid 92. 10 f. per annum, and that he rented z J. per an- 
num of the ſame 1 but that he lodged and lived 
in El/zad.. on conſideration of the caſes of 
Seath” 7 v. Lamerton, and St. John's in Hert- 
Ford. v. The Pariſh of. Amuwell: This was held to be 
2 * in tire parifiY of E _ Vide Sire. vol. 2. 
P. 849. 


E. ww 4 | Give 8. = Parih F 22 v. Th Pe 
ri of Gering. 


4 A poor man gained a ſettlement at Me! Nears, and 
was afterwards hired by wy partners of a boat at G 
ring, for a year, to ſerve in the ſaid boat, which plied 


* LE 


between Goring and London for the year; and whether, 


b the ſaid ſervice, the party pains A Heulen at zi 
ring. Was the queſtion. © 
Per curiam. This is not to be diſtinguiſhed from the 


| -eaſoof à man taken on board a ſhip, in which he ſerves 
for a year; and then held, no bitlement was gained 
thereby and ſo it was holden in this caſe, in affirm. 
ance of an order of ſeflions; "Vide Fitzgibbons, p. 255. 


in 1 Geo, 2: 2 2. King v. Inbabitant 
i, "Minch Eh th 2 ; 


tr harten Renting a piece .of page 


ground | 
104 of 


per annum is à ſettlement, but not renting 180 paſ= 


ture e of & piece of 7 rr Via. Stra. vol, 2, B. 7%. 


SA AV Y 
Yu 71 wed 
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2 e e # | 


On 2 a ſpecial order of ſelfions, the caſe Rated was, 


is not material: the order of — 1951 muſt be e that R. 'r, being unmarried, and having no child, was 
4a "Vide Stras vote *. 1 F * gt aa as c 9 hired in Hanmer for a year, and ſerved the ſame: : that 
Fe ib glen drach 2: Mobi | nan yew or = ſtill E * having 
ar 1 Geo. "oy "Be een 4 Par Z - { no child, was hired in Z7mere in Salop, to ſerve from 
Et 05 LY Feld and NT in gies 75 my oþ Lach- day to Chr:/imas following, which he did, and 
<A 1 bo was then hired. again for a- year by the ſame maſter, 
| Fa . of tuo juſtices U made tor e wa and ſerved to the end of ay. The ſeſſions adjudged 
* bis Wife and daughter, frgm'Hatfitld to St. Peter's. On it no. ſettlement, and. ſent him to. Hanmer. +: 
I peul to _ ſeffions,' it was 25 that oh the: 55 5 775 ourt was moved to:quaſh the order, d be- | 
e r L. was Hired in St. Peter's y one |- 6 in the Whole a ſeryice for a year in Elfmere, which, 
. 0 10 Aettiement there) een , toſerve |. as Was urged, was enough to fatisf bas ſtatute. And 
8 ingn. That Mr. HH dog ene! in St, |: the caſes o Overton v. Steuenton, 10 3. and 
e here” L. was dieted; "tad yl, the, pe Fog: | | The King v. The W of Bughrwe in Berks, were 
but We as A. himſelf tia rio 5 5 , they ya+ |. cited. ... : INE 
- cared the vider that feht bim de St. Pegs, >, An om the authority af che above cafes," the court 
Per curiam. The order of feffions mug be Lama, held it a /ettlement" in y tg and quaſhed the order 
bee ie is exaQly the ese of K ſeryapt dh he en 5 ore ah 1 55 ha ee AT" 
road to leo a ter *Rage-horſes belonging to. 175 1. bees Hee Es $I Ie n 
pp ũ ꝛ fag mh -o, 7 nan 
* ed 50 de Whete the ferries Was. ee del 2, page _ its 1040W.5 "KY 9 14% -ofh] $9 e t Jenna ET 
4 Wen 2 15 Make | rx" b 244 A | ; i , kN X POLLED t To Hilary 
| | ' 70 Ke , 
? — 5 2 i f ; 1 / ho . 
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. 1 \ . 4 92 *. 
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- A . 5 4 % 1 | / 
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Eb, $ Ott, 1. Britten the Pariſhes of br. Margaret's | but 61. 105. per ein, and. the landjord fiever made 
1 Wi/tminfler and St. Mar iſe j Begg I Þ the new erections; büt if they bad been made, it 


e | I Would have been Worth 10%. | 
On a ſpecial order, of ſeſſions it was ſtated, that'a | J 


per annum; and the court „ 
Flet.priſorer took à boule of 251. per annum within 


the rules, and lived in it eight years, and paid all taxes; S 184 1 4 i ee e ee n 
FF 


vel. 3. p. 9% e l 
ĩ˙ ˙ , 0% | ONE Cx paitper, was: removed by its juſtices 
: . Trinity, 6 Geo. 2. Between the Pariſhes of at ) an. | from ng's Norton to Cambden. On an appeal, ee 
Stroud in Com. Cloukeſſe. l | {eflions reverſed the order, wary, that the patper was 
3 AD Rs, | 3355 hired for one year to one E. of Cambden, to ſpin yarn . 
On a ſpecial order of ſeſſions it was ſtated, that a J at 18 4. per ſtone, and that ſhe was to provide herſelf „ 


? 


4 x 4 
5 2 
oy 
4 ; 
* 


maid- ſervant was hired for a quarter of a year, and if with victuals and lodging; that ſhe ſpum che whos 
He and her maſter liked one another, ſhe was to con- | year, and boarded and lodged at her maſter's; allowing 
nue a whole year, and have 3. for her wages; that } 2s. per week for the ſame: but on her examination ſhe 

| ſhe ſtaid the year out, and received the 3 4, and this on | ſaid, thatſhe thought berſelf at liberty to be abſent 
debate was held to be a ſettlement. F'ide Stra. vol: 3. 5. from the work as long as the pleaſed, only that ſhe 

_ 0806 $6 ogy th HO: IAA Was not at liberty tb work fot any other maſter, 


10 1 Per türiam: The ſeſſions have done "op 
by Hitchaelmas, 8 Geb. 2. Between the Pariſht ne wrong in ad 


a 


$ of St. George . judging this no /ettlementvin Cambden, for in fact there 
9 Hanover - Sguare and St. Fames Veftmanſier I | was an hiring and a ſervice for * to the maſter 


1 „ A OO TO 8. r 4 there; and what her apprehenſion was, or whether ſhe 
re ns by indenture 26 | was paid by the year, or by-the-quantity of ther work. 
ae ts 6 W. in St. George's pariſh, where ſhe pp Hom wat we Bonar the order of ſelnons was 
ſerved forty days; and her maſter afterwards let her out Fiae 3 pr y 6 g ef tus Julticed confirmed; . 
for hire to W rope Marybone, er rs eee SHEN, % Fc mores ware 
| %%% 75. anita oe los el eetad 
above forty days, but the mal * rn 7 [ We | Hilary, 15 Geo, 2. af Lp Fa 
V toc Co. 


and found her cloaths. | | 
The ſeſſions held that the laſt ſervice gained her no 
ſettlement, and conſequently ſhe was ſertled at St. 
George 8. But the court quaſhed the order, being of 


„ 
« 
FO 


AN - 1 1 
2 * | K Þ'N. % | 
* "=4 0 * * 

4 * N 
* 4, . ®. - 
q F 
- * 2 — ay, 4 x " 
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* 


An acre in Cotleigh, whetein 4. had 4 leaſe for yes, 
opinion there was no differente between the maſ- 8 4 bros {rp to'a pauper for 15 J. endet, the mortga- 
ter's hiring ber out, and ber own act, and that it-was | 8 e Was e yeargantereſt gue, and he alſs. 
like the caſe of « binding to 4, and fein Obere it | C0 an By -bond-ahd Einipls | 
has been always held a /ertlement in'B.'s pariſh, Vd. contract ; and it was agreed between the widow and | 
Woo bo, ih * men in nes par, dee | the mortgagee, that he ſhould adminiſter and take all, 
ß — — —— — „ he did. And the 
1 K „ en +24... | ſeflfions having held, that his taking to this acre; and 
 HMichaelmas, 9 Geo. 2. The King v. The Inhabitants of || living on it eight 5, did not gain ® ſettlement under 
„„ To eee, d mtg . which requifts a h fue paymetit 
It was held that payment to the por does not give | Fab ALD. 1 
ſettlement unleſs we arty was rated; for rating is the The 88 wig 8 8 , 85 being to all 
Act of the pariſh, and not the other: and the /ettlement of che cot ne 1 775 ne Ah tual * t 
being ſatisfied of his ability. Frde Stra. vol. 2. page 77 e eee . 


4: 4 ; VCC 1 

| Michatlmas, 9 Geo. 2. Between the Pariſhes Scaford 
c 2 ET 14 
| On.» ſpecial order of ſellions jt was fiated, that th 
1 was hired for a year, which he ſerved till the | in another pariſh, e the ſervant to ſerve the 
. laſt rwelve doyry when he, went away without his en | 'year our with him, She gig fo ; and now, on the u- 
ter s leave, and-ſtaid till after the year was up, when | thority of the caſe of Jvingbbe, the court held i 4 
bp -turned for bis cloaths, and was paid the whole flement in the exe B 0 „ it a ſet- 

. he returned for RA as 008, BY „ | tement in the executor's pariſh; for the laſt ſervice is 
_ year $8 wages. An on con eration, at it t ey once not to be conſidered. as a new agreement, but a conti- 
allowed this abſence for #welve.days. at the end of the | nuation of the firſt; Vid: Stra. vol. 2. p. 1164. 

Pear, (Whpich differed from an abſence in the middle of 410 FA REES c A I oT i 
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of Saint Ennjdares (1 | | » 


+1. | A perſon was hired fot à year, and ferved half a 
3 . „„ SB | a LIE : r 9 3 * 
ſtated, that the year, When the maſter died ;; che executor, who lived 
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"the year) they ſhould not know where to ſtop; it was | „„ „ pe Os VE F 
Selige that he bad gained no fbi, Fd, Binn, 15 Gere e, The Pariſh of -diberton ve 1. Pa- 
"* Bore ab ln Mage , ai: OO Ne Als e ABT, 
% VCC 
Tyiinity, 10 Geo. 2. The King v. Db Iubabitants of | Barton for 2 at 4/. wages, and either * 
% Bayer to be at liberty to determine the contract at the 
-ũj . [ end of any quarter, on giving a month's notice. And 
The e in this caſe aan whether - renting 2 | it was ſtate; „that he n year out pg 55 27 
windmil at 14 h per annum gained a ſettlement; it hav- | time of the hiring the pauper declared, he made the 
ing been determined that a Water: mill did. Salk. 506. |. agreement in that manner to prevent loſing his former 
It was urged, that thoſe are always habitable, but the } /ertlement. "And on this the ſeſhons held it to be no 
ther are often at,, I . I 
Fer curiam. It is the ſame as if he bad rented land of] Bit the court, on debate, quaſhed both the orders ; 
that value. And Hilary 8 Geo. The King v. St. Mary, } for this is the common Tort of hiring for a year with 8 
. Guildford, Fenn and heſd 8 ſettlement , | an intention to Ray. together, 'as in 10 they dd; 
and fo it was in this caſ Vide. Stra. vol. a. p. 10% and if this ſhould de determined not to be a ſeitlement, 
4% LE e os 0 DS RN? | it would overturn great numbers of /ettlements that ſub- 
|, Hilary, 13 G.. Between the Pariſhes of Southwild fit on ſuch hirliigs: Vid, Stra. vol. 2. p. 1182. 
3 2 Laferũ in Suffolk) {1902 . 4 F N 
5 „FF 1 | 47, : PRIN 
Os a ſpecial: order of ſeflins it wan Hated,” that the e OE ny Te ar i rg INT * 
Hauer took an houſe at Southwold, at the rent of 10 l. ; 9577 Ms r „ 1 ; 9%, 55 Fx. 
Fe annum; the lafidlord agreeing to build a ſtable, A nber was hired to a lack/mith for a year, at 31. 
e £0 it. That the real value was then per annum, to be paid when the ſervant ſhould want 
Lig - | 1 F ; 5 155 FB | = rr os og Ws | 


To 


| | | 10 W 4 ; 8 101 45 10 3 8 
| | It - Dog 43 ingber 45% b! 53 5 * * re 
| ch for abras days, wich another. T PR OY N Knorthn, — 94 | 
Wourk wich another mich för 9 M n Pp Ne he 
for d wk, amd with 2 ird for aorta ht; and ed ale of. Wy 20 9285 * 
. the 4 2 O_o have the e of it; after 150 e 1 ih va CY 3 Jy 19K: : 
4 b MORO Re oped the prey IN WA n an 1 8 8 fattie Ii bor, of 
_ S 70 the oy Was away: 2 0 5 "th is ſtate of i ent * 1749 +0 Lud 
the eaſe the ſefions held that; no-/etelement was gained, the. fg fr 15 3415 1 8 bee my 
wy firſt contract being diſſolved. at "A np 3 | 56 $7 3 d dave ud : 
Her curiam. The order muſt be quaſhed z is 90 * 4. k 7 1 ef A *. a * 8 E 
is not a diſſolution of the contract, but, 3 e be 4 15 5 1 1 „„ 4 


3 


Rn. 


5 


hy 1956, 8 1455 


1 | abſent; and both parties con ſidered it ſo, | cogtinu- 1. 
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ter, v. The Pariſh of Melborne, in Derbyſhire. cot a; . el the the ſaid 2 Tea 7 te U | 
A perſon was certificated from n | fen 3 5 135 4 0 . polſelhen of 


ſtaid there ten years; duriog which time f 

nb Haſtings conveye lands to truſtees or | PI Aſter the rüle to ſhew cauſe. was mage, the.cou 

arities out of the profits, and, among other thin made a ſubiequent order, whereby it was e 
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and this the ſeſſions held gained him a ſettlement at 
0 borne, where they declared he had a frechold eſtate. Ny ave. to Be ane ith ve 1 . Lg 
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does not appear how be came into this employment ; 
and the 16 right to receive the {: e. is in the vicat, 6 0 16. « 11 That jr ad not appear-ttiac cha? pauper re: 
who,! not caring to officiate himſelf therefore, paid © in Kniveton. 86 
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received his whole year wages. £48) 
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© Settlement; of Poor. 


and paid the half year's rent; That at a court-leet of 
x | 


the s of the Manor of //interbourn and Hambrook 
in the ſZid county of Glouce/ter, holden on the 13th of 
October 1761, R. B. Eſq; was preſented. by the leet- 


Jury to be conſtable for the year enſuing, for the tith-. 


ing of Hambrook in the faid. pariſh of Winterbourn, in 
_ reſpect of his eſtate in the ſaid tithing; but was never 
ſworn into, or took on him the ſaid office. That the 
ſaid R. B. having notice of the ſaid appointment, 
procured the paxper to ſerve the ſaid office of conſtable 
in his ſtead, in order to gain the pauper a | 
Winterbourn, "That the pauper was accordingly ſworn 
into the ſaid office, before a juſtice of peace 87 A 
the ſaid county, and ſerved the ſame office for the 
whole year ; during which time, he lived in the ſaid 
tithing of Hambroot, but never was preſented thereto at 
=_ court-leet as conſtable in his own right, That the 
cuſtom has been, time out of mind, to preſent all con- 


| ſtables to ſerve for the ſaid tithing at the ſaid manor 


court - let. „ | 7 
Per curiam. The caſe 28 ſtates, That the 

« pauper never was preſented to the office at any canrt- 
<« leet, as conſtable in his own right; and that the 
« cuſtom requires all conſtables to ſerve for the ſaid 


4 tithing to be ſo preſented,” Therefore the order of | 


ſeſſions was diſcharged, and the original order of the 
juſtices was affirmed, Vide Bur. vol, 3. p. 520. 

„A ee, 1h i i he 
N Yo Salford. 155 


On a motion to quaſh an order of ſeſſions made for 


ttlement at 


quaſhing an order of two juſtices made for the re- 


moving of P. W. the younger, and M. his wife, from 
the pariſh of 1 in the county of Oxford, to the 
Hamlet of Over Norton in the pari Ing Nor- 

Was 


of Chippt 
ton, in the ſame county, à rule to ſhew Cots 
obtained, a | 

' Caſe. P. V. the father of the 
Over Norion in the year 1726, for the conſideration of 
2 l. purchaſed a tenement in the pariſh of Sa/ford of one 

J. L. whoſe wife was ſeiſed of the inheritance in fee 

le of the ſaid tenement, but never joined with 

huſband in conveying it, nor had L. her huſband. any 
eſtate in the ſaid tenement, but in right of his ſaid wife; 
and his ſaid wife ſurvived him, and died about ten years 
after him. L. the huſband, died thirty years ago, and P. 
W. the pauper's father, has lived in, and poſſeſſed unin- 
terruptedly, the ſaid tenement ever ſince he ſo purchaſed 
it, and Rill lives there: and his ſon, the pauper, was 
born there in or about the year. 1730, and lived. with 
his father as part of bis family in the ſaid purchaſed 
tenement till within three years, when the ſaid pauper 
married, and left his father's family, and lived in a ſe- 
parate tenement in Salford aforeſaid,. but never gained 
any ſettlement but what he derived from his ſaid father, 


After hearing the arguments of the council on both 


uper, bein ſettled in 


ſides on ſhewing cauſe on this rule, the court gave 


their opinion. . OG | | | 
Lord Mansfield: We are of opinion that no. ſertlament 
of the father was gained in Salſerd by the purchaſe 
but only during the time of his inhabiting the purchaſ- 
ed premiſes : ſo that, the father's ſettlement was only 
temporary, and did not extioguiſh' his ſettlement at Over 
Norton; and the only ſettlement which the ſon could 
derive rom his father was at Over Norton: for there 
could be no derivative Jena the father at Sal. 
ford; the father himſelf having no ſertlment there, but 
*being only #removable from his own eſtacte. 
Per euriam. Let the order of ſeſſions be quaſhed, and 
the order of the tuo juſtices be affirmed, 
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. 10s. and the Jandlord was to pay all leys and taxes, 
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. tenant, 


rent.“ 
for a poor's-ley (being one billing) and a church-ley 
(being one ſhilling and tipo: pence balfpenny) telling him 


claring, he pal 


0e. Some ſhort time 


x 
+ 


785 


eee den be: 
pally ſettled in on aw, too a houſe —4 two Se 


orton in 1758, from one J. O. at the rent of 3 . 


except the window - tax, which was to be paid by the 
reſide on, and occupied the tenement aforeſaid, until 


Hay- day 1762 during all which time, except as here- 
ting J. ö. f 


tenant B. for a quarter of a year's poor-ley, and a 


Church- ley, and tell him, that his landlord ordered 


* him to pay it, and he would allow it out of his 


hereon the overſeer accordingly aſked B. 


what his landlord had ſaid ; and he paid them both 
(amounting to two ſhillings and two-pence halfpenny) de- 
them for his landlord; and the 
overſeers ſaid, he accepted them accordingly: but 


the landlord, not being aſked by the tenant to allow 
allow it out of the rent, till long after he 


it, did net 


left the eſtate, viz» bth February 1763 (/ix days before 


the granting of the order for the removal of the pauper 
and his family from Gorton to Open/haw). when he re- 


paid the money. 


Tue rate, or aſſeſſment ſor the relief of the poor of 


Gorton, was ſigned and allowed by three of the prin- 


cipal inhabitants, but was not ſigned by the over- 
ſeers, or allowed by the juſtices, or publiſhed in the 
church; but it was the rate by which the officer col- 

lected the 
ed by, but in that method, during all the ſaiꝗq years. 


poor - ley, and no other Way made or gather- 


The church-ley was likewiſe ſtiled to be a church · ley on 


the /and-owners, but was not ſigned by any of the in- 


habitants; but in both theſe aſſeſſments, the charge, 
in reſpect of this tenement, was as follows, iz. 
Botodems, as appears by the aſſeſſments, which ap- 
peared to be marked with a croſs, to denote the pay - 


ment of the ſums charged in the manner ſet forth in 
| theſe aſſeſſments, and that the payper's name is Bowden, 


not Bowdens. - 
Lord Mansfield 
townſhip of 
perhaps not ſo ſtrong as ſome others may have been. 
This was the proper tax on the tenant; and he is. 
aſſeſſed by name Buden,. 


(without hearing the cauncil far the 


pay it,” is nothing to the patiſh. So the court 


quaſhed th orders. Fide Bur. S. C. vo. e >L 
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a dwelling-houfe and ſeveral cloſes and Ia 


ſaid 25th March, and occupied ſuch premiſes until 
about the middle of May followin * ch 


time he ſtocked the ſame with cattle, and then gave 
up the poſſeſſion. thereof, by conſent. of parties, to the 


p the | le 
ſaid J. P. On ſuch giving up the poſſeſſion of the 
ſaid farm, M. P. took 5 
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And ra he went with his family to 


the landlord, paid all leys and 
taxes. But in the laſt year, O. having ſome diſputes 
with the overſeers concerning his leys for his other 
eſtates in Gorton, directed the overſeer to call on his 


) ſaid, it was a clear caſe, tho 


l | dens,” The agreement be- 
tween his landlord and him, that the landlord ſhould 
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| ſhew cauſe was obtaine .. 
Tre the 25th March 1763, 

| » lands, then at 

the yearly-rent of 5. He entered on tlie ſame the 


eſßion thereof, ſtocked 
it with cattle, and occupied the ſame till the 29th f 
May, when he let part of ſuch farm to the pauper #. 
ir guineas; H. to pay half 


rd, and leave the fame quantity at his 
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ot red it with tur In toraſps hetd the 5 pose e let 


him as aforeſaid till ady-day following; paid the 
twenty: guineas, on a Ae taken for FH and the n, 
quitted the ſame. His taking the farm at Uleſcroft ap- 
peared to be a bond fide taking, without fraud, or inten-. 
tion of gaining a /ettlement in the liberty of Uleſeroft.. 
The council who, moved to quaſh the orders | ſaid the 
only queſtion was, whether V. H.'s living on a te- 
5 aw of more than the value of 161. a year, (Viz. 
twenty-ſix guineas) for above forty days irremovable, 
$f thereby gain a /ittlements” 
The council on moving to ſbew cauſe gave'the. 
matter. up. 
Per curiam. Let the rule be made abſolute to quaſh. 


both orders. . * 8. C. vol. . 58. e 


muh e 6 Geo. 3. The King v. Th Hnbabitot of 
g Thniugton. 


00 à motion to quaſh an order of feſions made for 


confirming an order of two juſtices made for removin 
ZE. E. widow, from Mietleton in the county of Glouc /. 


ter, to Imiugton in, the county of Warwick, rule 10 
thew cauſe wis obtained. 


' Caſe. T. E. being legally ſettled in Hiningron; abort 


thirty-three e years ago married the above named E. E. 


his wife, then E. 8. ſpinſter; who had before, by in- 


denture bearing date the zyth day of March 1724, pur- 
chaſed a leaſehold tenement, ſituate in the ſaid pariſh' 
of Mickleton, for the ſum of 6 J. for the remainder of a 
term of one hundred years. The ſaid B. reſided in the 
ſaid tenement for abovt nine gears before her intermar- 
riage with the ſaid T. E. And after her intermarriage, 


the ſaid T. 45 together with the ſaid Ei bis wife, the 
ed in the ſaid tenement about en years ; : 


Fauper, teſi 
bla the ſaid T. E. died, leaving the ſaid E. ie 


him: Ihe ſaid FE. E. after her ſaid huſband's death, 
continued to reſide in the faid tenement. till about 
Chri ſimnas laſt, viz. 1765; when ſhe ſold and conveyed 
the fame tenement to J. S. for the ſum of 6 and was 
afterwards removed from the ſaid pariſh of Adickleton to 
the ſaid pariſh of Imiugton- 

The council for the pariſh of Iming tom owned it to 
be a new caſe, but ſaid it way within t ee reafon of caſes 
heretofore determined. Jen ee 

In caſes of decent, a entrant is gubrits) though the 
original purchaſe be under 30 l. value. And there's as 

much reaſon why a Settlement ſhould de 'paifted in the 


prefent caſe. 1 
There is no fraud iti this tiamfachion't and here is 1 


reſidencè of forty two years in the whole; 1109 ing 
Stat. 13 & 14 Car. 2. cap. 12. is the firſt ſtatute that 
ives power to rembve à perſon” from their. place of re- 
a at all: and even after that ſtatute, till Hat. g 
Geo. 1, cap. 7. forty days reſidence on a perſon” s own 
property would gain a;ſett{ements, _ | 111m 6 ALE 
This woman had an eſtate veſted i in 88 
married her j which, dn the marriage, v 545 him. 
Here ine hufband gained a,Jetlement..1n” bieten by 
forty days reſidenee on his dn eſtate ; and 155 
ment communicated itſelf to ſthe wife; therefore the 
wife ought not to have been re 
and conf ntly, both theſe orders ought tg be; ate 
ed. The court concurring in opinion, rule .w 
made abſolute for n hoth orders. Fidel 1 


1 


2¹ p. 5856 N 31 1 GUS A, ae WINS k es NIN 
Riad Za. 281 walk IVY) 4 1101 Blr 301 3. MG 
For barter 
beads, Apprentice, Baflards,iCpriificate, ene, os Faces 
deen eee Servants, Orderi af Rempvalsz aud Nuar. 
bot Ot ont n0/ Hoy 567 , A 1 ts} þ; it 
; 918 tht inst a4; bat Jung * WELL 182 fit 2 


WV 


* 7% : N F L 177 . {3 * 4 
5 1 " N «4 4 + J 
3091056 let 3; races Hit CES > "ay" * 
re. A : 8 Sherif tritt. ene 10 HIS? 9111 
A Feil 


HI OY @ 14 21 { 
] a aca ep wks N 214% eCHN GE 100 val 
hase rel "ney At al ant Wt 


"Bo 34 4. & 1h. "5 
, after, Fs 
Wolf, an niit as * 
i 4 g WY 44} v7 10 J 91 Reli N 2 4013 


Ses this dale fully mln in poſe fi, uf cr. 20 
Challenges 


1 Ts 


9 


under the head 


- 


adjudicatiany,on this beadz; ſee the | 


from MAicilten; 


* 


4 - . 5 e 7 21 


* 


—B 


W 


* 


* 


| glas —— 


pet he f continues the. be 
Figs e bh 


| _erking Ke wit. And ſuch e tule ans 


bert XM 


* Eaſter, PY ilk a 
ths * L Pony” 7 5 ib, x Nos 


The alnit as executor of 0 ” THE. an 


| acki on the 4% againſt the deſendant for z ſalſe 
teturn; ſetting. forth, that his teſtator, had je- 


covered a judgment againſt one Smart for 149 
and that he ſued out a /. Natum fieri facias W 


him Which he delivered to the defendant, who 


made execution, and delivered goods, Sc. to the ba 


| les of, rol hk and retuſ ned, that he had lævied only. 


19% 195, which he was ready to pay; and. tha 

had more goods in his poſſeſſion, oi of 27 

which remained for defer of buyers, whereas in. truth 

he had levied more. 5 
That afterwards the teſtator Fr ed, and for this falſe 

| the plaintiff brouZhc an action, and had a ver- 

ICTs ; 
It was now moved i in arreſt of judgment, that the Ws 


. bo aintiff, -as executor, could mat maintain this action, 


cl it was à perſonal fort, for which the executor 6 


|; Id yy no remedy after his death. i v 
ut judgment was given fot the Pig niſi. | 
. * + 5 153. pgs the V 
— obe 37 Wi. Stout by Ted, 
See this caſe fully dated in page 77 of this work, 
under the head Appeal: © Ro be 77 1 


Mt chaelmas,, 11 . 3s Dre v. Rogers. 
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| ee caſe ful Rated in pa om We wor n 
under the head Sa e mg e . 25 | 
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10 Ine this caſe KTP Chief Juſtice, 610, if a 8 
to 2 Heri, and anotber makes a return to it in his 
name, 'the ſheriff may come and diſavow it the ſame 
term, but not at a e Tae PRE Wes Nep. aa 


* 1 
85 Dirt 17 


* . 
34 E MG, 4 © F 47 : * 12 4 33 


_— $ +4 


©. "Mace, if Wes. Say: oY Big | | 
oy a writ to the he firſt made 2 weder be 
tue bailicr of the er and afterwards to his own 
bafliff, who arreſted the party, and ſuffered! him to 
ae, and then the ſberif teturged manout balies + 
on »Fdyvit of the fact, the hor was ordered to at. 
* py it was: adjudged, thaf an' action lay againſt 
ths for a falſe fetärn, as % was Hol48 bÞ n, 
bis amercethients were! eſtreat ſer: Page” en 
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Eofter, 13 V. 3. Kilderton v. gap **. 3 


| F retarnedia fas 
1 out, after tener cn ui rules on the 722 ; 
to Make a return, and ain therein; an attachment 
-was wanted} againſt him g= tir D eee 
[never would grant it against eg ate — 


ar the like caſe; againdt t 
Mad. Rep vol. n N Kot 97 n 
o | | 
7 | e bun, 
| 7 | A 


1 e 15 . 3. Tan- v. Kaas bun. 5 


In this cafe Hitt, "Chief" uſtice, ſuig, 
refuſes a writ, an aQion will tie again bim 8 
the law charges him with an i Vi for the con- 
3 and good of the CO ge Wy vol, 
wy 2. 48 2 


* 753 * N 
Eaſter, 13 W. Zo pills 5 PE 


| ſow this caſe Bas, in page 183 of this work, 
under the bead Bail Bond. 


. 13 1 3. ene NN k os 


| Bol: r 


Holt, Chief Juſtice. An aAion will lie againſt 4 
Heri for got returning gogd 8 on a aeg, 


Vide Mod. Rep. wil. 12. P. 944. en fe 


Nie 13 W. 3. The v. "es © * a 


In this caſe, which ſee fully ſtated in page 162 of 
this work, under the head Bail, 


Holt, Chief Juſtice, ſaid, iſt, The eri. bd 150 | 
warrant for the ittorney.co fill "up 1 with | 


to make a blan 

a ſpecial bailift. 
adly, If the Serif takes inſufficient bail, and 9 
plaintiff 's attorney accepts of an aſſignment of it, he 

Thereby diſcharges the ſheriff from amercements. 


36ly, The eri, on an alignment, does not part 


with the poſſeſſion of the bond, becauſe, if the plaintiff 
be nonſuited, the ſheriff muſt de indemnified ; but he 
muſt produce it at te Hide Mods Rep. vol. 12, 
P. 5 1 


195 #1 ur bnzt + 158! e it 3% 3180" . 51 1 
Michillmus, 15 T. 8 255 Stig Sunderland Cal.” 


Per turium. It is te conſtant practice for Ft rd 
take bail: bonds, according to fats 25 H. G. Iro 


againſt him on a cchi returned if he has not the party 
forth coming at the day, arne, W wen Vid. 
Mod. Rep. il. 1. p. 357. 2 x h + IRENE 


ANCE WY old ines 09 22 doit 20 Wat bas 


Michaelmas, 13 V. 3. Cole v. orm 1 68 


In debt. agaĩnſt aer cher plaintiff Aua on a 
judgment p. 5 — againit F. S. 800 that he had ſued 


out a fieri: facias, and dps sd res s defcinlaney who, 
by virtue thereof, had levied the money: the defendant. 
1 nibii debet, and yon. wh a LN plea, And this 
ä 3 Was taken, avs bh + a writ has not been 
returned the plea is —— e It is a matter of 
doubt whether he has goods the money or not; ofþer- 
wiſe where the weit * ry Ai fect. Hide Aal. 
Reps End Ky ac her 7 8 — 5 * ve N nicht 1 


See this caſe oper 
: e 1 vs bs 
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ge Fk knie work, dae 
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e 5 beet alen 


nd, Chief Juſtice, The , by ths , 


mon law, was to take no fees at all for — his — 4 


ſice and thertfüe, a theſg ces re given 
parliament, the at mult y purſued. 
= principally theſe bonds are void from the appa- 


ent probability, that they will make. uſe of, 
ppott their op deen Yi - wah 19% þ.ch 2 

= 2 Fit math {$401 is 304 ds «JI 48 s I? 
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the plaintiff: demurs; 


filed againſt him. bill in t 


Ki 


>: ni ez Gn. Rench hi Bains 


40 brow a bond, the — RU 5 Her ws, that 
if the defendant did appear, We. t9-anſwer * afore, at 


R. a ple treſbaſi, and allo to hig hill, be 
3 pros # y 47 H. 80 Wer : 


The council for:the eee io Jecurter bee. 


that the condition of the hond varied from the. Wric.. 


|| treſpaſs; &c. and alſo id d billof him the ſaid J. R, which: 
words,” of him the ſaid Jun: tang pn in the condi- 
tion of the bond. 

It was ſaid, that this: Gave Velng. 9 to pre- 

vent oppreſſion, was to be taken ſttictly, and ſeveral 
caſes were Cited to prove that the leaſt variation or ad- 
dition to the condition of the bond, not warranted by 
the ſtatute, makes the whole bond void, as Michuelmus 


The writ was, ta anſiber the 4 e J. R. of pl plea of 


18 noo fol. 1. 10 Co, 100. 5. Thu. com. 68. 5. 
| Ho 


bart 13. 
Parker, Chief Juſtice. The* Patute only requires, 


| that:the-/heriff ſhould. take a bond . tor the 


appearance of the party ſuch a days; at /#/ 
not ſaid even to anſwer the plaintiff. 


ler ; 
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. * * 


e 3 And al) lo 1% 4 17 * oes only to the Wat⸗ 


| tex of bail, whether c mage yr, pecial is to. be, roquir- 


** 


and came in uſe.a be ſtatute... 
by 7 the whole writ 8 be omitted, as NR, . 


map, ſince the ſtatute does not require it, then apy 


part of it may be ſo likewiſe ; nor does. this, bond 78. 
from the form preſeribed by the ſtatute; if t 830 
appears, he is 54 0 hy gt y. bill tage 

Fong, 
bond cannot be ed of any other than the 

the plaintiff. 


His 2 


1 he court being of the ſain opinion, iufaivent was 
| given fon the, plaintiff af... Fide Mods Reps val. Pos 
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An attachment was qi — * 4 n made azainlt 


| the defendants for a r. ſcous, and this was before the 


eriſf had returned. his-writ,.which being. contrary to. 
45 200 practice in ſuch caſes, it was ſet aſide. Yide 
od. * rg 8. p. 342. 
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788 | 
The plaintiff and his attorney being pri in the 
L* the court againſt the Ger to return the 
| writ of Heri facias, and that he might be amerced till be 
| did; and now the court was moved: on behalf of the 
ſeriſf for directions what to do; for if he returned the 
writ he muſt pay the money, and then the Court of 

Chancery would commit him for not obeying their 12. 

junction; and if he did obey it, then this court would 


amer ce him. , 0 4 6 nk ö 
The court would not take any notice of the proceed- 
ings in Chancery, but ordered the /heriff to return the 
writ, otherwiſe they would commit him; then the 
court being coun, to help ow ſerif 3 
hat attorney or folicitor carried on the pro 
n ich was alſo refuſed, becauſe that 


inſt him; wh 
wa be only to enable the fheriff ro move the Nr 
8 5 


of Chancery for an attachment - fo he had no relief. 


On the 27th of February 1723, feveral judges met 
at the requeſt of Pratt, Chief Juſtice, —— the 
death of one of the ſheriff of London, viz. Sir Peliy, of, 
which happened juft before the ſeſſions at the O/ 
Bailey, and the judges not agreeing whether the under 
ſheriff could proceed by the late ſtatute, and it being a 


difficult qu net 
the ſeffions . adjourned, which was accordingly done 


till another Heri was choſen. 88 

The Lord Chancellor ſeemed to think that one ſbe- 
riff imight act in the caſe of the death of the other, as 
the chief clerk in this court had done, where a grant 
was to Ventris and Holt; Holt died, yet Ventris exe- 
cuted the office alone. Fide Forteſcue, p. 38989. 


' A [cis face was ſued out 1 the defendant as late 
Serif, on the ſtatute of Neſiminſter 2. for want of 
taking pledges in replevin. . 

The Peri pleade@ that he took the goods, but did 
not ſay the ſame goods as in the declaration, and took 
ſufficient pledges, viz- the plaintiff and F. S. who en- 
tered into a bond, with condition to profecute with 
effect, and make a return of the goods, but did not ſay 
the ſame goods as in the declaration- To which plea 


there was a demurrer, ' © _ 14-4 
Per curiam. The plaintiff muſt have judgment, be- 
cauſe the defendant has not pleaded to the y ; for it 


appears the goods were different, and not the ſame as / 


in the declaration, and they held that replevin bonds 
were good and legal both to proſecute and make return, 
and haye been held ſo; and they alſo held, that one 
pledge with: the plaintiff was ſufficient. Vide Forve/- 


cus, P. 33 


* #4 % 
” * ” * 4 » £ 4 " 4 #& 4 * * 
3 Ay ——— 435. T4 SA SY > 7 N 
Hilary, 33 Geo. f. Stoteſbury v. Smith, © 
40. : g * N : 
% 4 3 4 3 * * ” 2 0 * > * * . ＋ 1 
1 wg 3 — e 3 


4 
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| | See this caſe fully Kated in page 276 of this work; 
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| See this caſe fully ſtated in page 277 of this work, 
under the head Confiable. wa” „ 
: Fog * | N 5 3 e 11 . 8 7 2 
The court was moved to have the defendant diſ- 
| 1 | 1 the army, 
e ſoldiers are exempt from ſuits for three years, on 
2 aavitr. 1 „ | * be & | : 
Holt, Chief Juſtice. All we can do is, to order com- 
mon bail, but he muſt diſcharge himſelf of the action 
by pleading the ſtatute, c. and the plaintiff may tra- 
verſe his allegation.” And it was ruled accordingly. 
| Vide Mod. Rep. val. 1 f. p. 3606. 
| Bafter, 5 fan. The Cafe of the Sheriff ef Middlſex. 
See this cafe fully ſtated in page 212 of this work, 
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| See this caſe fully ſtated in page 266 of this work, 
| Trinity, 2 Geo. Bayliy v. Fenners- 


| The court was moved that the defendant being 2 
trooper, might be diſcharged on common bail; it ap- 


|. peared he was liſted on the 16th day of May, and ar- 


. reſted on the 19th 3) and the queſtion was, Whether be 
| had. ever--performed: duty; and the affidavit went no 
requires, but. 


Ye 
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farther than his learning to ride. T 
| ed that this is not doing duty as the 
x er curiam. It is doing duty; he receives his 
and muſt be diſcharged, on common bail. Vid. 
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un, zi Geo, Timer v. Nun . 
The court were unanimous, that à perſon volunta- 
rily inliſting himſelf was not e arreſts 
within „tat. 30 Geo. cap. B. ©* for the ſpeedy and effec- 


in page 113. of this works, | 


WS. | Ml forces and ma- 
_ © rines:”' for that the act was only meant to privilege 
f — 479 5 7 arreſts, as mate under that at com- 
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Michaemas,' 31 Ges. *. Band v. Naar. 
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Per eur iam. The two juſtices are neceſſary to gn | 
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. reſerving ſuch a rent; and the defendant did covenant 


to pay the ſaid rent, clear of all taxes and afſe}/ments 


whatſoever, impoſed or to be impoſed, and gave bond 


for performance of covenants; and in an action of debt | 
on this bond, after oyer, the defendant pleads conditions 


formed : the plaintiff replies the leaſe and covenants, 
and aſſigns for bræach the defendant's not paying two 
ears rent at Lady- day laſt ; the defendant rejoins, and 
ays, he paid ſo much in money, and ſo much in taxes, 
payable by the act of 45+ aid per pound, amounting in 
all to the rent due. The plaintiff demurs. The queſ- 
tion was, if this covenant did extend to charge the de- 
fendant with parliamentary taxes, becauſe the word 
parliament was not expreſſed in the-covenant? and the 
whole court, except Chief Juſtice Holt, were clear 
E {a oma pf four ny pn ie Aft p15 ROT 
But Holt ſaid, judgment: ought to be for the plain- 
tiff for: à fault in pleading, though the Jaw, as to 
the matter, be for the defendant; for the matter of 
his rejoinder, being by way of excuſe, ought to be ſet 
forth in the bar; as it is here ſet forth in the — 
it is a departure; for whereas he before ſays he per- 
formed the condition, now he ſays he is not obl 


to it. Wherefore the plaintiff had judgment. Vid: 
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fore the return a motion was made to ſuperſede it, for 
ſeveral obje&ions to the fairneſ#'of che rute; and that 
this would be ſpeedier and better for the poor than to 
reſetve the debate of them fora formal return. 
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| the rats only by way of form; for it is the church war- 
dens and overſeers that have the power of making it; 


I Juriſdiction, of the ſeſſions, and was never intended for 


our examination. 


The ſaperſedaat being denied, the juſtices returned, 
that they would not allow the rate, it not being a juit 
and proper ratet and the court having defore given 
their opinion of this on the mution, they reſented tuis 
ulage ſo far, that they quaſhed the return, and ordered 
an attachment agaiaſt the juſtices, who thereon ſub- 
mitted and returned, that they. allowed tbe rate; Vid. 
Stra. mt, OT but 2d Jo PEE RR nn 
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poor s rate, at occupier of the tithes? The ſeſſions diſ- 
he leſſee of the parſon, and taxed the tenant 


charge on another, the tax muſt be made on him. 
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On a ſpecial order for a ſtavenger's rate it was ſtated, 
that in the pariſh there were thice diviſions, and this 
rate was made for one only, but that in this diviſton there 
| yer ng churehwardent or oyerſeers reſiding; though 
the patiſh at large had ſuch officers.” At the ſeſſions this 


rate was quaſhed, on 1 that there ought to have 
n a general rate for t 


a g ie Whole pariſn: and now, 
on bringing all orders befure the cburt, it was offer 


in ſupport of the firſt order, that fat, 2 œ 3 U Me 
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fore 2 rate for the diviſion was good. 
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the churchwardens and overſcers had Teſided' in this 
diviſion," yet this being made for a place that had no 
ſuch officers, can Don i maintained. The ſeſſions 
therefore did right to quaſh the rate, and the order of 
ſeſſions muſt be confirmed. Yide Stra. vol. 1. p. 630, 
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; "An vjefment being brought on a re-entry for non- 
payment of rent, the defendant moved to ſtay the pro. 
| ceedings on payment of arrears and'cofts. In the ac- 
; count... before/the maſter, a difficulty aroſe about the 
proportion of the land- ins to be allowed, as to which 
_ the caſe was: that the premiſes were let at 120 /, 
 ennum,\but by improvements were of more value; and 
| ſince. thoſe improvements were land at 150 J. per ar 
num, the tenant would have deducted: the whole land 
tax. Rut the court beld, that the landlord ought on) 
to allow the proportion which 120 J. bears to 150 J. o 
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10 1 os of treſpaſs bro by / the company 
ths queſtion: (on a 25 ought by was, ** whether- 
this company are at all, or how, far they are 


| | 40 liable, to be aſſeſſed to the land. tax 


On the firſt argument the court ſeemed, all of them, 
to ſee: this matter pretty much in the ſame light: they 
e * ee pt into which they divided the Whole 

this caſe 6 
iſt; Whether t the original caplel that was raiſed under | 
the act of parliament of „ut. 6 Geo. cap. 18. and was 


now become part of the fund of the preſent charter- 


corporation, was exempted from parliamentary taxes, by 
vittue of the exempting clauſe contained in Hat. 6 G 
cap. 17. which ſtatute related only to the original com- 
pany for inſurance of ſhips; hut did not extend to the 
preſent corporation 'eſtabliſhed by charter; which 
N bas extended their power, and enlarged their 
Capita. 

azdly. Whether this original capital was the 1 
eſtate of the company, and liable to be taxed. as the 
company's perſonal eſtate, in their corporate capacity ? 
Or whether the tax ought to have been laid on each 
individual member of the company, for his e 
ſhare, in his own proper ward ? 

As to the e faſt 12 7 ion, the court were unanimous 
and clear, that mption under Hat. 6 Ce, was 
| confined to the e fund and company e ſtabfiſhed 
by that ſtatute; and could not be extended to the pre- 
ſent corporation, which was founded on 4 e 
charter of the crown, which neither did, nor coul give 
any ſuch ee ha 1 pike 1 

As to the ecand que over r ye ar- 
gument and opnlideration, when the court” delivered 
their opinion.” . en e DNS 

Lord Ka It is plain they are to be rated as a 
cor rate body; and to rate the individu 1 would de 

oft impoſſible. | The argument would prove too 
much, vx. _ no corporation could be taxed; 
& 918 and Fe ofter, Juſtices, concurred with” The 
if: Fulktice. 

Her curium. Let judgment go-for the Lead Fide 
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that the plaintiff, as to the jant goods, 
Demurrer and | 
| ——— 1 22 182. a yet the plaintiff having. 
right, a purpart an ee 
N e _ A" 


| Hilary, 4 Geo. + 3. 75. King v. The POND of vt. 
' Andrew's Hallourn, and pt. George the Marti. 


"os this caſe fully tated in page 261 of this work, 
under the head Certiorari. | 5 
ITS, „ W 8 7 « 
Hine IL 1 4 


Tenunt n 


„ 3 „ 


| „ Point, ed 
and in Tail, &c 


494 een — — tbe + _ TY . r rn” "nf ©. * 
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Mi chaelmas, 2 M. & M. Kenp v. 4 


In an aQion of trouer G6! plaintiff Alas, that N. 
J. S. and himſelf, were poſſeſſed; that the others 
died, and the goods came to the defendant” s hands, Ic. 


Tue defendant pſeads that they were joint merchants, 


and no ſurvivor by law amongſt them; 1 and ſo prays 
may be barred. 


judgment for the plaintiff, For though 


— — 


e 


4 
%” " . 
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P. 3. 


| W 4 W. &3 117. Bother Fe bore ve Lade 


See this caſe fully ſtated i in pa 228 of this work | 
_—_ the- head. "oe, Aae, M3 
f F W iis | 


 Michaelmary 6 27. W _— 


ans anal 
tht, Chief Juſtice;' Tamiiers fn common cannot join 


U tho they come by feoffment; the am- 


B. and 


tion of the one, is not the amotion of the other: and it 
may be for ſeveral: faults, one for forfeiture; the other 5 
far other.acalogs. Fin Mad. Rep. ed, 5. 11. | 213 


. e 715 1 7 15 24 * ” 8 T0 nt &3 


10 T 71 3: eee V. Fe . 


"Awad e 5 — this * 
under ahe head Klei, Dt en ia a 75 a oh 2 


1 A „sn s 21 1 44. : 


Trinity, 8 W. z. Pullen WO 


In a ſuit i in replenin. lor taking ſevetal Warth, che de- 
fendant auvtwed in his n wright, for that V. R. was 
ſeized in fee of, &c, and l a, rent-charge to A. 

and © 14: Woteß who" grinted* to t ' defen- 
dant and to twelve more, and chat four of ths aid 7517 
teen are ſince dead, and nine alive, of whom he is one, 


and that jos ane vor nunt, due at > perm he diſ- 


trained. On a demurrer t e ut was objected, 
| that the defendapt ouglitihot NG ins own. 
right, but that he ought like wile te mike conufarce 


as bailiff to the reſt, who were living. | 
Holt, Chief. ] One joint ena may ee, 
but he cannot avow alely ; an Ae this avg; 
mult gbate, bechuſe in walways:on the right, an 
8 8 ia in athof them; eee — 
50155 the right of the tori F ratorn 
re 0 = Mone; fore ich he, the dsfendant, 
ou 0 to have made conuſance, as bailiff to the reſt; 


{bis. ig Abt A Kefifenderan where the, Tree may 
ev 


000 ain. = man ma join or ſever in 
debt, = _— mu wm er avowry, for the reaſon 


A ere abi, are . "Hein i ir gots de the realpty ; 
and therefore, if three tenanis in horas wid thirty 
Beal Ge 2 os them muſt: avow for ten, 3 other for 


= . 8 [OY 


| 4 pi a) ät d 5 ; 
to win . =Y 1 it ane 4 3 dee be 
1 . Rr on · Hut: Salt. vod 3. 2 
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ASE _ not only quali in iv but alſo avow 
own right, without os any conuſance alſo, 
. 


Sz 


Tenants, Joint, common, and in Nat de. 797 


as bailiff 1 che other joint-tenant ; and. the caſe of „ 


Bowles v. Poor was cited: it has been objected, where 
the baron dittrained for tent due to the fame in his ow 
right only, and adjudged good; but that was becauſe 
the right of the rent was in the baren only, but here 


it is otherwiſe ; one Joint - tenant may diſtrain for the | 
whole, but when he avows it muſt be for part in his 


ovn right, and make conuſance as bailiff to his com- 
panion.for the reſt ; and when judgment is given for 
a return, it muſt be according to the right of bo 
FAO vol, 12 5. 96. ; 


+» Michaeimas, BW 3. 8 


A feaffment was made to the uſe of the feoffor * 
life, remainder to V. R. his ſon and his heirs, and for 
ant of iſſue of him, then to the right heirs of the feoffo 
bs was objected, that though this would have beth 
an e/tate-tail in R. 98 a will, yet the authorities 
which prove it to be ſ. 3 likewiſe prove, that it 
would be otherwiſe i in a 40 as in this cale. But not 


allowed. 

. Holt, Chief Juſtice. This is but one entire ſente 
of limitation, the intent whereof is very plain, and t rage 
rule of law is only, that an'eſtate. of inheritance can» 
not paſs, without words. of inheritance ; but there is 
no rule in law, tbat words of inheritance may not be | 
_ abridged by ſubſequent words, as in the preſent caſe, 
Vide Salk. vol. 3. p. N 


Hilary, 9 W. 3, Britton v. Colt. 


Hob C. J. If-a writ of lveri ez iſſue's to 
the profits of a moiety, the cattle of another tenant i 
common, there levant and couchant, cannot be taken. 
For the tenant in common who is outlawed,” can on! 
forfeit the pernanq of the profits of his 2 B 
the matter of the tenancy in common muſt 


| to be found on the inquiſition, otherwiſe it is not law. 


For if A. has land in which B. has common of paſture 
for ſheep, and A. is outlawed, and B,'s title is not 
found on the inquiſition, his cattle may be taken on a 
2urit of levari facias, until be has pleaded his title in 
the Exchequer, and has it allowed; othertoiſe, if his title 
had ram Ag on the Sans es We ns pr 1. 
2 30 


Hi lary, 9 1 3. The Earl of 45 v. Tample, 'S 


In this caſe, which fee fully ſtated in page 443 of 
this work, under the head Evidence, it was urged, aft, 
That the remainder to the iſſues, females being 15 con- 

ringency, the f daughter that was born * 
mainder attached in her, and could not be div 050 by 

the birth of a ſecond; and then A. having 1 4 
recovery of the whole, her heir at law had title. 

adly, = was urged, that * were -tenants_ in com- 


mon, and ſo the plaintiff 1 * arted of 94 action deaf wn” 
years; for which 2 188, ** 4 Gs 77725 a fe- 
an ie, TEmainder to t e rig t heirs o Al 
2. Me 4 . 
2 heits are tenants in common. 
Holt, Chief Juſtice. The eſtate is limited by 
hend all iſſues females. 8 the caſe is tenant 
IIe, c to all his iſſues females, Et. if „ 


the flatute of - limitations,  M. haying h 

8. died firſt, and afterwa FN. 
of uſe to'the-iffats females, and iſſues 4 35 She. 
nant" for life has but one daughter, the ſhall have the 


whole eſtate tail; if he has more daughters, they ſhall 
be joint-tenants for life, with ſeyeral inheritances, 

the was x remainder veſts during the Patrice ar 
eſtate, or that infant that it note” t is Enoziph. 


The cafe in Co. Lit. of a feoffment to the uſe 55 1 
for life, and of ſuch wife as he ſhould afterwards mar- 
ry, and then he marries, he and his wife ate Jofnr-te- 
-nants © which caſe will Tull this caſe in queſtion. For 
it is a joint claim by the fame conye 72 which 
makes ' joint-tenants, and hot the time of the veltit 
And be ſeemed to deny the caſe cited out of . 225 
188. But as to the - poſſeſſion of one tenant in eammen, 
being the poſſeſſion of the ather, he ſaid, that did not 
hold place againſt the fatute of kmitations ; 1 and befides, 
if one of them only takes the A on 
the 3 Vide vol, 1. p. 319. 
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de intended | other eſtates, and this is not properly, ay Fo 
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common, they muſt be ſeiſed pro indi 
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| Eaftet, io . 3. Martin ve. cronpe· 


El. Chief Juſtice, aid, in this caſe, that if there 
are two tenants in men of a reyerſion expetlant on 
leaſe for years,- on which a rent is reſerved, they ma 
join in an action of debt for the rent, or ſever ; ahd th 
one of them, may have an action for the moiety of 20 l. 
5 but not for 10 J. And ſo it bas been ae 


Vide Raym. vol. 1. Po 341. „ el A 
Eafter, 10 W. 3. Cor v v. e 
gee this caſe fully ſtated in babe "hy" of this * 
under the has e, oe; | 
Michaalmas, pH IW. 3. Wardy v. Bund, or Buri. 


h fully 
Ee 


. Vile, 1 s e r. 12 WY 


Caſe.. The father being ſeiſed of a copybold of inhe= 
the w/e of 22 chil- 


other beirs reſpettively, 


the qu ion was, ache ahey. were JO ot 
| Tenants. in cuniman 
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Gould and Turton, Ju A ey. were 
tenants in. waged beca 7 1 2 — words, 
viz. and to their beirs reſpeſtiuoly, ſhew, 1 it was the 
intent of the ſurrendefor, it ſhould. be ſo, which, in 


2 of a copyhold pag of an uſe ought. to by ri 
| Holt; Chief Juſtice, They are Joint -tenonts1 26 
this eſtate being copy held that is not to he r 1 to 

Iimproper wor than 
; for there 


for that will no more paſs by i 

is no cęſtui que wſe in this caſe, nor any ſtatute Zap 
tion, but the fur are in from the Lord of the 
Manor, and the ſurrender to the uſe of ſuch perſons 
ſhews-only the intention of ſerving ſuch eſtates ad li- 
mitations, ſo'that'this uſe is no mote than 2 ift 
five rag ro _ to be divided,” and that this is a 


Joint=tenant 1 a tena in common and for th 
reaſon fo 8616 * F 23 


n 
ſt, Becauſe we words, equally to be Avid, . 
precedent words implied, viz. 


* than the 
| thi children Mons have all alike ; ; "ith they bauer 


bave if they are not Joint" tenants. 
ly,” The words, equally, to be Folded; does n 
make them tenants in common; ins, as ſenunt: 


0, as e poſ< | 
thoſe words, divide their — i 
whenever the eſtate comes to he * 4 


ſeſſion j whereas 
poſſeſſion, and 


ed, they ceafe'to he tenants in tommon ; therefore it % 
aft to N N that theſe hog $ rent ai 221 Te n com- 

Laft nt-tthancy is Favoured in law hüt 
a Oy 795 1 8, 0 2 cen the tehemE Mes" 200 
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. |, Trinity, 1 Anne Anonymous, __ 
SIE YN of: EYE . 1 TH 4 


© Holt, Chief Chief. In caſe of tenants in common there 
muſt be an actual outer of one by the other, orelſe he 


ſhall not be compelled to confeſs leaſe, entry, and 
ouſter, Vide Mod. Rep. vl 7. P. MU. 
Pin, 1. om, Machil v. Ct. 
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te, dun Foc n R,, 
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entered againſt one of them; and on a 


not entered, appealed to this court for relief; when it 
was held, that the ſheriff could not ſel} more than a 
moiety ; for the property of the other moiety was not 
affected by the judgment, nor by the execution. Via. 
Rim . „ dn oe en hg? 


Michaelmas, 3 Ann. Clerk v. Withers. 


- Holt; Chief Juſtice, ' Suppoſe a tenant in tail ſuffers - 


a recovery, and dies, the iſſue may falſify. this, though 
he ſhall 2. falſify the very point tried; but he ſhall 


ſay, that his anceſtor might have given ſuch and ſuch : 
evidence in maintenance of his title, and omitted to 


do it; and if a writ of entry in the po/? be brought 
and the iſſue is, whether 755. died {ited or not, and 
it is found againſt the tenant in tail, his iſſue after him 
ſhall not come and ſay; that he did not die ſeiſed; but 


he may come and ſay, that ſuch evidence might have 
been given in maintenance of the title. Vid Mod. | 


#4 


mme men 
Fiaſir, 6 Am. Tuckerman v. Jefferies. 
* & 


A deviſe of all my. eſtate to my to nieces, to be | 


equally divided between them during their lives; and 


from and after their deceaſe, to the right. heirs of one | 


of them. The opinion of the court ſeemed to be, 


that this was a jornt-tenancy, by reaſon of the danger 


= 
rr FISH 


See this caſe fully ſtated in page 435 of this work, 1 
1 SS Ws : 
Two joint-partners being in trade, a Le le, is | 


ri Factas ifſu- 


ing, all the goods,” being undivided, were taken in ex- 
ecution. The partner, againſt whom the judgment was. 


| the ſp 


. e ry 
Hlilam, 8 Ani. The Queen v. Depukes 
enen e „ 


under the head Forcble Entry. 


Hilary, 11 n Thornby 75 Flecttbcoll, otherwiſe the 
Dutchen of tamilton's C. 


See this caſe fully ſtated in page 437 of this work, 
under the head Hal-. l 


1 A 


y Fee © Waterman *. Soper. | | 
It was ruled by Holt, Ch ef Iuſliee, at the Lent ia ſſizes 
at Winchester, on a trial at nit privs 1697. 8, iſt, Lnat 


if A. plants a tree on the exuemeſt limits of his w_ 2s © 


and the tree growing extends its root into the land o 


Be next adjoining, A. and B. are tthants in common of 


this tree; but if all the root grows in the land of A. 
though the boughs' over-ſhadow, the land of B. yet 
the branches follow the roor, and the property of the 
„ „ , ß TS MY OL; 
_ 2dly, Two tenants in common of a tree, and one cuts 
down the whole tree; though the other cannot have 
ben for the tree, yet he may bave an action fot 
cial damage by chis cutting; as where one 7e- 
nant in c:mmon deſtroys a whole flight of pigeons, &c 


The eſſential difference between "tenants in common + 
and joint-tenants is, that tenants in common hold their 
lands either by ſeveral titles, or ſeveral rights, but 


Joint - ienanis hold them by one title, and one right; but 


there is no difference between them as to the poſſeſ- 
ſion, and the manner of tak ing the profits. Vide Salt. 
vol. 3. p. 208, e 11 N * 181 | 712 


L 8 1 


n Anonymous. © £3 485 
Nr 51 e N „ 
Tenants in common were not compellable at comme 
law, before the ſlatute, to make partition,” no more 
than jornt-tenants 3 and by Holt, Chief juſtice, in ſu- 
ing out a writ of Partition, the party never ſhews 


the contingent remainder, which otherwiſe muſt be whether he is a tenant. in commun or joint-tenants' Vide 

lo "Ana. too rnb v 6 I, EE 

livered the opinion of the court, that this was ajoint- | Michuelmat, 12 Geo... The: Duke of Som 3 

tenancy, by reaſon of the contingent. remainder. Jide and ather Tenanto in Cumberlundddt. 

Mad. Reb. vol, i , 108% * wings . A e e Bs Reged att tt 
e [ee this caſe fully ſtated in page 329 of this work, 
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under the head CM. 
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vs Caſe, | 
„Obe F. being leiſed in fee, and having iſſue three 
ſons and. a. daughter, and having likewiſe ane brother, 


8 PE ESREE SOIFER n but ran To Hf 4135 
21 Michaclmat, 9 Geo, 2. De King ve Marrow, 6 111 
deviſed his lands to his eldeſt ſon in tail. mals, and ſo | Aaſudged, That one jornt-tenant may indict the other 
to the ſecond and third ſon, remainder to his own r:ght | for a forcible entry, and” have his writ of reftitution, 
heirs male for ever; the three ſons died without iſlue, | Vids Caſes Temp. Lord Hargw. p. i754. 
and the queſtion as, whether the daughte „as heir 10 ; 4 1 CT Fd „ins f N 
(9 or the brother of the teſtator, as heir male, 
mould have the lands? Tube a" *Y 
Pier curiam. None ſhall take by theſe words. heirs 
male, but he who is heir male of the body 5 the teſtator, 
for no collateral heir male ſhall take by ſuch a limita- 
tion by way of remaindey-; for at common law, if land 
Was given by a common conveyance to one $94 his heirs 
ed, 


LAY 
: 


Michaelmas, 1 Geo. 3. Gaodiitle on the Demiſeof Bridges 
And others v. The Duke of Chen 4 


On a motion for a new trial on a verdict in emen 
13 ins and It is 198 ** res | 2 eſtab- 
K. | 4 2 | Iimec that a tenant 1m: tat, may, 1 je picaies a ell 10 5 
male, there the word male ſhall be rejected, for there | [turn his eftate tail into a fee, ON abenate . 05 15 Wer 
was no ſuch thing as an heir male, without ſaying of | benefit, by duly ſuffering a common recovery, - 
whoſe Body; and if by letters patent lands were limited | He mult have a ſufficient eſtate and DOWER. £0 * 
| wer, eee other- | lify dim to ſuffer ſuch recovery. _ |_| . 
wiſe in a will; and the reaſon is, becauſe in a will] "He muſt either be the tenant in tail in poſſeſſim, or be 
the law ſupplies thoſe words, » -bis boch, and that { muſt have the concurrence. of che e rw 
makes it a devife ta him and the heirs male of bit body, | claims under the ſame ſettlement, 
for heirs or heir malt cannot be a name of purchaſe, but | __ bit actaciole is adhered-to by Hat. 14 Geo, 2. 4. 20. 
heirs males of his vc # = $ therefore, if thefe is rio | _ The tenant for life, whoſe conſent is neceliary tothe 
ſuch thing in 5 be of ſpeech as an beir male, with- | tenant in tail in remainder, to enable him to cut off the 
out faying of whoſe doch, for that reaſon heir male of his | entzil;.is not the Jeflee of the land under a beneficial 
body, or heirs males of itlelf,” where the law will ſup- | leaſe; but the original. tenant. for life claiming under 
. words, of bis body, as it will in a deviſe, may | the family ſettlement, and having 2 life eſtate ſettled 
de a good name of, purchaſe; but yet the Prey who | on him-preor (in order of ſucceſſion) o the other's te- 
wood take by ſuch a limitation muſt be ſuch'a' perſon | mainder in tail. Vide Bur. Val. 2. Pay ĩͤ 
as may be an heir by the common lu, and would take OT To on 
by that name. Vide Salk. vol. 3. p. 33% e . 
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Mi cheoknars's Geo, » . ung 


Adindęad, That though common recoveries are r 
| n as Common aſſurantes; py they muſt be 
conducted and compleated aocor to certain dere 
monies and ſolemnities, which hear 7705 the pro- 
ceedings, in real actions ; and the want of ſuch nocef-. 
ſary: oeremonies and ſolemnities invalidates a common 
recovery, ad much as the want of herd witneſs inva- 
„ a will of lands 6 149 wc woa Sun 38 9c. 
A- judgment relntes' 60 the «day of thotortn; 
volels any: thing-appears on the record to the contrary 27 
ſhe wing,“ chat the judgment cannot have that telu 
e Home 5 eich n. 40090 on ea ide nomegititt; 
If a fenant b was alive when the Judgment ab 
ven, or may he ſuppoſed to habe been given, ſuch 
dae is ghd; if not, then it is a h l 
becauſe 2 after the death of the tenant in bail. 
Bur. vol. 3. p. 1590 
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* this was moved in — 
Cbief Juſtice, was of opinion to ſtay judgment, for chat 
a wrong county is Bon. remedied by the — <7 
only a wrong: venue in à r county ; words o 
fat. 1 16 & 17 Car. 2. cap 1 88e that no 1 85 

e ment after ; verdict ail de arreſſed or reverse 

* that there; __ ;no- right —_ —_ cauſe + de iris S: — 
« by a ju the proper place or county where 

4 of Tod. _—_ laid. Theſe words are reſtrictive. Dol- 


| and Gregor uſtices, were of a different opihion: 
oy Ju 1 Juſt deen n thing renewed, I Sue be 
of another opinion, 


but all reſokitivds 7h otherwile, 
I accords. Sid. 528. 1 ern e Med: wand 
katy 12. p. 7. e ee 45 | 1 


3. £264 y 8 1 WD. 29 2 e | 
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$07 
* On an information for kh Hot a trial was had, EY a 
verdi& given for the defendant, and a new trial pr 
for the King, And Sir John Fackſon' $s caſe —— 12 
ed; the court ſaid that was proved to be by fraud; 
and ſince thatz in Hues time, à nm trial had been 
granted, the verdict being obtained by fraud; but this 
verdict being only againſt evidence, but no fraud, a 
new trial was denied. A new irial was granted in the 
cafe of The Queen v. Cole, the acquittal being by ſur+ 
on the proſec utor tor Want of notice, RD ing 
Tho 4 the defendant Niue Mod. ed hg 
. 7c hy ETOP 01 en * ns 


"Er" 24 
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5 ee, 5 Woe Me Ao _ To 1 
chu udeed, Fh®t's eaſe cannot be Bled at bat acts 
on is 


laid in Landon, by reaſon of their charter. 
Pads Salts cal 2. p 3 


Micbaelmas, 7 N. . 2 2 . erg or e 


In an aol am the 4ſt ing” his 
fire; a verdiet aß ſoun 1 8 655 2 5 2 vgh 


the ve was againft- evidence, 4 ne trial was deni- | 
ed, becauſe it is a hard action: yet note; 2 an action 
Sainſt tbe hundröd for 2 r9bbryj, 4 verdict was found 
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for the defendant; and a new trial e 1 Sid, 58. } 
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In a6 action brought by or adminiſtrator, Horn court 
was moved to put < 
AR court concerning the right of adminiſtration was 
etermined, which was denied by the court, becauſe 
they could not take notice * ſuits f in hs _—_ 


ry  Fide Salt. vol. 2. 5. 645. 105 | 

1-200 ar Wan 8.30! bach RW. 37H i 
ew # Ther bo Cat.” at 2. 
. MIL Is, „ . 3. 22 nalin 45 189280 


ede That if t defendait appears and endet 
defence, he mall . have u new trial for wart of 
aue notice," Via Salk; / Bale 2 5. 646.” eben 


Ainsbies Maikye en Fo. 103691 a (© 


11490 \ ie 05 
I 65 5 Hild, * . 3: 5 "The Det V Hit. + : ; 


That if u Verdict is im eek! 0 64 
2 pee oj 


iſſue, 4 ide 


ym. vol. I, P. 16. 


Fuer, 5 . 3. Melb” 


g. J. "The eourt never, or very Hately, grants 
* Leeder for e Fac wo $ 19 


t 9 * 
* «1 wo 7 1 ai 2 41 601 $1 244188 


nicki 49. *; 


-- Akin, 8. 158. \ Smith. v. AG 
Fg hide the plaintiff was + a. mortgagee, and 1 


* 


ed by ſurrender, whereas the gg, was not copybold;, 


and the e claimed. only by a voluntary con- 


veyance. verdict * 1 the plaintiff, and the 

court. would not. ſet it aft che Bk a new trial 

0 the merits of the N Salk. vol. 3. page 
; 5 15 15 


© +3.# 5 # 


bf ML 8 _ 5 ROE v. Gr; ., 


| Ive was joined in ey term 1695, and notice 
then given for trial the ha LF but no faxther not 
other proceedings were Had till rinity vacation 1696, 
and then the plaintiff gave a, new 4 4 of trial, viz. 
14 dur teen days notice for i dex affzes, when he accord- 
bgly tried the cauſe, and had a verdict; but becauſ 
there was no * within a year after the fir 


notice, i it was ſet aſide, 


* Notes Notice within the ferm bad been a proceedin ng 
within the year, and made the notice for fo urteen days 
=_ notice of trial. Fide pen vol. 2. p. 2456 


Aike na, 8 W. 45 Anonymous, ; 


MY new . was granted, becauſe the . * 
abſent not thinking 4's cauſe, {areas come on 

o defence was ma 1 1 ut a like motion was — 
Is this court by Chief Juſlice. Alſo in one 
Coppin's caſe, a cauſe came on it ſever in the morning, 
and an old witneſs cduld not riſe. to be there ti fine 
enough ; but it was denied, unleſs he would make 
fidauit of what.he knew . would. anſwer, ſo that the 


court might judge of and how * . mate J. 
Vide Salt. vol, hed oa 645. VL YI TY If ee 


# #444 


Michaames, 8 Wea. .Dent' vs « The Hundred 7 Hertford 


A new trial \ was granted, op 
man of the jury declared the plaintiff ſhould never 


have a verdict -whatev witneſſes oduced. V 
ne de 7s 12 N 1 


#7 * Fas Bd 1 & $4 


 Michaeimoi; s Wit 3. The King » v. „eee 


A new trial was moved for on affidavit, chat the jury 
took an act of common council out with them, and 


that printed libels were ſpread againſt the defendant; 


und it was denied : for as to the f7/t it differs from Lady 

as caſes where they took a map of one ſide, terra 
= evidence on neither fide; and ſo deemed an act of 
de, 1 on boh's cue admin to 
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Holz, Chief Tuftice, If a jury eat at their own 
charge, Lhe neable, but that verdict ſhall ſtand; 


_ otherwiſe if at the charge of one of the parties, and the 
verdict is found for him. Vids Sall. vol. 2; 5. 6456 y 


' 3'$34 n 5 SELLS " g TS ESE p LH FEE 1 | ; | 
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Zafer, 9 N. 3. The King v. Bean, 5 
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On an indictment for a Hbel; the deſendant was ac- 
quitted; the court was moved for a new: trial, but it 
was denied: and the court ſaid, that antiently it was 
never done in criminal caſes where defendants had 


been acquitted ;. latterly,. where a verdickt has been ob- 


tained by fraud or practice, as ſtealing away witneſſes, 
Ec. it has been done, but never yet was dane merely 
on the reaſon that the verdict was againſt evidence. 
And afterwards in Michaelmas 10 W. 3. Holt, Chief 
uſtice ſaid, in indictments for perjury we never do it, 
auſe the verdi& is againſt evidence; but if you 


prove a trick, as no notice, c. it is otherwiſe... Vide 


Salk, vol. 2. p. 646, e 


The defendant was found guilty of perjury at a trial 
at bar, and now a motion was made for a net trial. 
iſt. Becauſe the verdict was againſt evidence. 

2dly. Becauſe it was againſt the opinion of the jury 
who gave it. | | 


The court held, that when a cauſe is tried at bar a 


new writ is never granted, for the Logic reafon, that 


the jury went againſt evidence. It 1s. true, it was 
granted in my Lord Fitzwalter's cafe, for. there was a 
miſbehaviour in the jury in flinging dice to decide 
whether they ſhould find for the plaintiff or defendant, 
which would alter the tr;a/ by verdict of twelve to a 
trial by lot; ſo likewiſe for exceſſive damages for 
words, as for calling the plaintiff traitor, and the jury 


giving 5004. damages. Vide Mod. Rep. vol. 5. p. 348. 


Michaelmas, 9 V. 3. Turberuil v. Stamps 
Adjudged, That a perſon ſhall not move for a new 


trial after motion in arreſt of judgment; but afiera_ 


motion for a n.w trial, he may move in arreſt of judg- 


ment. So it is of a writ of inguiry; after motion in 


arreſt of judgment, the defendant cannot mave for a 
new writ. We/t'v. Cole, Michaelmas, 10 V. 3, The 
ſame point was held in the C. B. Egfter, 8 W. 3. Phi- 


| bhys v. Crabb. Vide Salk, wal. 2. 5. 047+ 


Hilary, 10 . 3. Sparks v. gpicer. 0 


A perſon was ordered by the judge of aſſixe ta be 
hanged in chains; the officer hung him in à private 


place; the owner brought treſpaſe; and on not guilty 


pleaded, the jury found for the defendant ; the court 
on motion would not grant a zew trial, it being done 
for convenience of place, and not to affront the owner. 


Fide Salk. vol. 2. p. 648. 
Eafter, 10 W. 3. Starr v. Male. 


cut down: yet becauſe the leſſee did it in trenching, 


and the plaintiff had thereby greater advantages, tho” | 


the jury found for the defendant, yet the court would 
not grant a new trial. Vide Saike vol. 2. p. 647. 


Michaelmas, 10 W. 3. Wits v. Polebampton. 8 : 


The court was moved for a new trial, becauſe the 
defendant having pleaded a compoſition, had forgot to 
carry down witneſſes to prove the ſubſcriber's hands; 
and the: motion was denied, becauſe 'the debt was 


ed riens per deſcent, but the verdict went again 
by omitting to bring the ſettlement to the trial; and 


the court being moved thereon, refuſed to * 4 nav! 


trial, becauſe it was a juſt debt. Vide Salk, vole 2, 5. 
; 1 \ 
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In an action of covenant» to pay a certain ſum, bir? 


» 
- _— 


memorandum was of ajbill entered in Hila 


it is a fit ground for: anew Mal. 
f $24 Sage 247... <-> Hal. | 


Miebarlnat, 10 IF. 3. Anonymous; e 


100 4 and a. grant that on default it ſhould be lawful 


for the covenantee to enter and take the profits; the 


defendant pleaded entry and priæai 338 in bar, and 
judgment was for the plaintiff on demurrer, and on 
the urit of inquiry the jury gave damages: and on mo- 
tion a new torit of inguiry was awarded; for debt 
might have been brought on this covenant: and this is 
not like an iſſue where the jury are to give no mote 
Comes than are proved; but here the jury are to give 
the Whole, unleſa the defendant proves ſomething in 
mitigation, which was not done in this caſe; therefore 
the common rule holde, vix. that no new. trial, or neus 
writ F g hall be for too ſmall damages, yet 
there being a contrivance in this caſe, it differs. Vid 
Sall. vol. 2. p. 647. DO $5. 329% 2 N eins bu 
| | ; 1 „ 9'3-p. "2 FFP 
Michaelmas, 10 W. 3. Anonymous. © 
Par. curiam. If in a caſe where the King's revenues 


or rights are concerned, though there be evidence pre 


and con, yet, if it be againſt the ſtrength of evidence, 
rae Mod, Rep. vol. 


— Michoelmas, 10 /. 3. daa v. hier. 
On treſpaſt brought againſt ten, to of them make 


default, and the reſt were acquitted by a verdict certified 


to be againſt evidence, and a writ of inquiry of damages 
againſt the two men was executed; and a new trial 
moved for, and denied. e 8047 of 


. 2% 4 


Per curiam. Becauſe the plaintiff had damages againſt 


lowed to ſever the damages; and thatin'anaRion againſt 


twelve, and two of them make default, and the reſt ac- 


quitted againſt evidence; yet there ought to be no 
new trial, becauſe there were coſts once tẽcovered. If 


treſpaſs be brought againſt tue, and one of them makes 
default, and the other is found guilty, aud damages be 


ainſt him; and then the other comes in, and a de- 


claration is againſt him, with a ſimul cum, and damages 


againſt him too, being found guilty, and the two po | 
teas are returned, here the plaintiff may chuſe the 
largeſt damages given, but then he ſhould have entered 
a von pros againſt theſe two z though even ſo, I durſt not 
warrant granting him a zew trial. Vide Mod. Rep. uol. 
R/ gt part 4 ba ON 1 4 


Hilary, 11 V. „ Harper v. Davy. 2 


In aſump/it the plea was entered in Zafter term, the 
term; on iſſue 
joined, it was tried at #:# prove, and the verdict was 
ſet aſide, and a-new trial granted, and tried this term 
in Londen; and in the new xi prius roll the placita 
was of this term; and that the party appeared and 


- pleaded this term, and verdict thereon: and now judg- 


juſt. * | i | e 
| a Holt, Chief Juſtice, remembered where an action of 
_ debt on a bond was brought againft an heir, who _ 
im 


ment was arreſted, becauſe the iſſue on the plea-roll is 


5 of Eafter term, and the new trial is but à continuance 
The leſſor brought trover againſt the leſſee, for trees 


of the ſame cauſe; and ſo the record of n prius differs 
from the plea- roll: and ſo adjudged. in the cafe of Du- 
barteen v. Chancellor. Vide Mod. Rep. vol. 13. p. 27. 


, 1 . 3. Anme 
 . Adjudged, That in amp for 
 » Adjuaged, Ts 


the trial ſhall not be ſtayed till an indidtment pending 
or the cheat be fried. Jide Salk. vol, 2, p. 49, 


In cjement after a trial at bar, the court: was moved 


for a new trial, becauſe the verdict was contrary ta 
evidence; the court thought fo too. 
Nolely, Juſtice, was för granting it on the caſe in 
Kyle, but the reſt of the court were againſt it. 

"Ho „Chief Juſtice. The reaſon of granting netu tri- 


they are ſubordinate rials appointed by „lat. at. 2. 


_— 
—_ 
. 


Ce 30. 


Trial, ck e. 2ꝙꝗe)'p 


c. 30. and there have been new trials antiently, as p-  - Afichaelmas, 11 . 3: The King ve Hoſtins, | 
pears from this: that it is a good challenge to the ju | F . | . Wo 
ror, that he has been a juror before in the fame cauſe; | * See this caſe fully ſtated in page 526 of this work, 
but we muſt not make ourſelye abſolue judges of law | under the head [ndiaments _ 197 gp 
and fa too; and there never was a new trial after a | TUE DER | 
— 3 bar = Jenn; but in caſe of ill 28 for Michaebnas, 11 V. 3. The King v. Kirk and Cage. 
e plaintiff may bring à new ejectment on this a new | 5 ; 
ial. at bar was Jenien in Sir Richard Temple's caſe, On an inditment for murder the culprits fled, but 
mom the jury ww a point of on on the ſtatute of — 1 Jae wy eee oh wee 
rupts, again pinion of the court. Fide Salk Hel, Chief Juſtice, ſaid, the trial ought to go on, 
vol. 2. 5 "Fro 1 bg 3 614" * | not out of favour, but of right ; for, by the law of the 
| | | : . a I land, malefaQtors ought * PLA ta 15 
3 73. | rd Sandewich, in convenient time for public example; and it is five 
| W * Waun months ſince the fact was committed, and it was al- 
Aajudged, That where there is value or difficulty, moſt in the face of the court; and ſur? five months is 
the court is bound, of common right, to grant trial convenient time: then, as to their flight, that ought 
at the bar. . I | not to be made an ingredient, for they incurred the 
Holt, Chief Juſtice, It has been denied, where the penalty of the law for that already, viz. I be forfei- 
plaintiff was poor, unleſs the defendant would agree ture o goods and chattels in caſe of conviction. And 
to take ni prius colts, 1 * as to the point of notice, the proſecutor ought to bave i 
Note. In Trinity 4 Ann, in this court, between the been in court at the return of non et inventus, to take out ; 
truſtees of my Lady Wel and my Lord Sandwich, a2 new proceſs, and to have notice of ſurtendet; and 
though the eſtate was 3000 l. per annum, a new trial at the not doing, whereof argues his /ach:s: 3 H. 7. a ſta- 
bar was denied, becauſe the title of the leſſor of the | tute for ſpeedy trying of murderers, which is not in 
n COT CR ENG how 
veyance. 8% Salk, ED p. = pos 27S 7 y I | notice given, for that was on the tenth inſt. and this 
5 9 ß. YET Tv 5 1 _ men} hey ar. ape moved 2 
. 1 ſhould be bailed; and he ſaid, ſince trial is put off for 
Hilary, 11 W. 3. Bond v. Spark, Coleman and Hunt. default in them, there is no room for bail without 


On an action of a//ault and battery, iſſue was joined on | ſome ſpecial cauſe z and he ordered it to be made a 
| fon aſſault Aemeſue, two were acquitted, and Spark found | rule of court, that the witneſſes be bound over to ap- | 
guilty.; and it was certified by the judge to be againſt | Pear againſt the priſoners the next term. Vide Mad. | 
evidence; a motion was made for anew trial; but the | Nep. vol. 12. p. 30% e 
court faid anew trial could not be granted except againſt | EL OS a PTL 
all; whereon the attorney for the defendants conſented. | Michaelmas, 11 V. 3. Child v. Harvey. 
for the tu defendants, which were acquitted, that they, | Ms e 8 
ſhould. undergo a new trial, and quit the coſts, which. | The day of mf . was Monday in one month of 
they might have from the plaintiff on their acquittalz, | Ea/ter, and no ſuch day could be that year; wherefore 
and Sparks conſented to pay the plaintiff coſts; and ſo | the trial was ſet aſide. 2 R. 3. Cr. El. Webly' v. 
2 new trial was granted for all. Ve Mods Rep. vals | 4Horely, 9 Ed. 4. Vide Mod. Rep. vol. 12, p. 306, | 
2 f ; w_ „ aged} I es 3, 3258 Þ Hilary, 12 V. 3. Anonymous. 5 
| Aae, Nm 1275 Per curiam. If there be evidence on both ſides, and a 
The defendant being of good reputation, and riding verdict againſt the ſtrength of evidence, if ſuch trial be 5 
in the King's guards, he was taken by the hundred for not peremptory, there ought not to be a new trial. 
a robbery on the fortieth day, and it being feared that he | General cauſes of new trials are want of due notice: 
ſhould be too violently proſecuted, that the hundred | prafice or miſdemeanor in the jury in either party, or 
might diſcharge themſelves by his conviction, a trial at | their agents; the' abſence of ſome materia] witneſs, 
bar was moved for : effi 880 which they could not then have; verdict againſt evi- 


| Holt, C. J. It has been cuſtomary to grant trials | dence, exceſſive damages, Se. ig 
at bar in like caſes, but there being no bill found, he Note, In many caſes, on granting of a new trial, the 
ſaid they could make no rule; but if there had been a | former verdict ought to ſtand as a ſecurity, for other- 
bill, he ſaid then it might be removed by - certiorari, |. wile the party, againſt whom it paſſed, might ſpirit 
G. And he ſaid there was one way to ſhew a ſpecial | away the evidence, on whoſe teſtimony it was ob- 
commiſſion to find a bill, and even ſo there muſt be | tained, and fo without any corroboration of his right, 
a proceſs, and fifteen days between its telle and return, | deprive him of the benefit of his verdict. Yide Mad. 
and the return to be on a common day ; and he ſaid he Rep, 8 vol, 12. P. 439. e, Rn 1. 
knew one Holt an attorney who had narrowly eſcaped |] 5 
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being hanged at Cambridge afſizes, becauſe he was like | Zafer, 12. W.'s. Annmmous. 1 %% 
one Ambroſe Holland, a bighwayman. Vide Mod. Rep. ; ey | Lo 1 i, il 
vol. 1 2. p. 331. 1 1 I Per curiam. If a new trial be granted for irregu- 14 1 

1 ra Roe rat tpn 19 | | e there, Gal bane faſt paid vets bug of a de- „ 
| wel, 11 F. 3. Sherwin v. Sir Clarges. tende be made, it may help the irregularity. If a new + MOM 
Michae „ $. Sherwin u, Sir Walter 15. trial be on the merits of the cauſe, there muſt be coſts. 1 | bf 1 


See this caſe fully ſtated in page 391 of this work, 


Vide Mod. Rep. vol. 12. p. 370. 
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Eaſter, 12 . 3. Anonymous. 


Micbaalnas, 11 M. 3. Anonymous. | KF, Holt, Chief Juſtice. In a caſe between the Earl of 
Holt, Chief Juſtice. In granting a new trial, we | Peterborough and Saaler his farmer, a trial being con- 

- Ought not altogether to rely on the certificate of the | ceroing the value of improvements made by Sadler, a 
judge who tried the cauſe, but on the reaſon of the | jury of farmers having given'200 J. damages, which was 
thing; and ſometimes I would grant a new trial againſt | thought exceſſive, and therefore a new trial was grant- 
the certificate of a judge, if in my judgment and con- | <d, anda jury of gentlemen ordered, who only gave 
ſcience the matter deſerves a re=examination. Vid: 49% whereon a new trial now was moved for, for 
Mod. Rep. vol. 12,” p. 336. I | Sadler, becauſe of the ſmallneſs of the damages; and 
e Ton $2 0 ) wer ſaid, that one muſt not Ar confers rotor 
| Lie ar i 6” Bt 1 1 . e court grants a zew trial, that they are ſatisfie 
Micbaelmas, 11 eg. Richards v. Williams. that the firſt verdi& was bad; but it is often becauſe 


- See this caſe full ſtated in page 446 of this work, the thing may require a re-examination'? and a new 
under the head Borne, . 6 el 3 wer | . ˙— e.. 
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anſwered, 


' Hilary, 13 W.3: Hmm . 
” Holt, Chief Juſtice. A bill of exceptions is no ſu- 
perſedeas of a judgment; but the way is to * 
writ of error, and aſſign the exceptions for error. V ide 


476d. Rep. vol, 12. p. 609. 8 
Eser, 13 li. 3. "The King v. Ward: | 


* The defendant was indicted for 2 which 
caſe he ought to have a copy of the articles to be in- 
ſiſted on againft him at 77ial.before-hand,” that he may 
have an opportunity of prepating a defence. And here a 
notice left with the defendant's ſervant was adjudged 


* 8 1 


ill ; and a trial, without due notice, ought not to 


ſtand. And when there is à rule to give a copy of ar- 
ticles, and that is not done, the proſecutor ought not to 
be admitted at the trial to give any evidence, and then 
the defendant is of courſe àcquitted. Fide Mod. Rep. 


vol, 12. P. 516. en $4. $421 A + 4; 3862 25 
Michaelmas, 13 W. 35 f The King v. Youngs ; K a 
Holt, Chief Juſtice. To try the defendant in this 
court there muſt be a venire facias returnable; at the 
common day, and fifteen _ between the tele and re- 
turn of it; and though the record of the autlatory, 
and all proceedings againſt him, be in thiss court, yet 
by flat. 6 H. 8. c. 6. we may ſend them down to the 
Ola Baihy; but we could not ſend them a record of an 
indictment before that ſtatute: and ſuch caſes have 
been ſometimes tried at niſi prius. And he quoted the 
caſe. of one Turner, in Lord Hales's time, who was 


brought hither from the Old Batly to teverſe an out- 


lawry; and the court were clear for ſending him back, 
if the proſecutor had not. defired he ſhould be fried 
here. And in all caſes whatſoever, where the indict- 
ment happens to come hither, though it be not by a 
certiorari; we may in our diſcretion ſend it back : and 
ſo it was ruled here. Vide Mod. Rep. vol. 12. p. 562. 


Michaelmas, 13 IW. 3. Anonymous. 


In an action for words a rule was, for the ſheriff to 
return a ſpecial jury; who, notwithſtanding the rule 
had been ſerved on him, returned only a common 
jury; after trial, this was moved by the defendant for 
a new trial, which was denied, becauſe he had made a 
defence; for ſince, if the verdict had gone for him, 
he would have had the advantage of it, it is fit he 

ould ſubmit to it now it is gone againſt him; ather- 
wiſe, if he had not made a defence. Vide Mod. Rep. 
vol. 12. p. 567. 


Michaelmas, 13 W. 3. Watſon v. Sutton. 


In this caſe, which ſee fully ſtated in page 428 of 
this work, under the head Eſcape, it was adjudged, 
that no new trial ſhould be granted where there was full 


defence, except for matter diſcovered after the trial. 


Vide Mod. Rep. vol. 12. p. 584. 
Anonymous. 


The Attorney General moved for a new trial at bar, 
on an imdiftment for perjury; but it was denied, 
becauſe the King is not intereſted in the indidtment, 
2 than in common juſtice. Vide Salt. vol. 3. p. 
362, | 


a. , = Ford v. Tily. . 


An inguiry found four voluntary 3 for 5 
Ford, Warden of the Fleet, forfeited his office: iſſues 


hereupon were tried in this court at, bar. One. | 
eſcape was proved by a witneſs, who was, aſked.if he. | 


Was befor Up ne in the hand for ſtealing a Zankard? he. 

o A new trial was moved for on produc= 
ing the record of the conviction, and the court denied 
the motion, 1ſt, Becauſe it was a trial at har. 2dly,. 
It is no reaſon for a ew trial that you for the defen- 
dant came not ptepared and the Chief Juſtice ſaid, 


» 


Soam's cale was a hard cafes. 3 


; EY 
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| Keb. 365, 369. 2 Ben. 
114. And after wardsz 4 Au. in this court, Cockeroft v. 
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„ 24,4 


| 
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if the challenge is not alſowed, then to inſiſt on a h 
defendant is againſt the record; and if it is true, tie 


former trial. 
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| Smith. That the party's evidence was not ready, was 


held no reaſon for 2 new trial; thovgh at niſi prius a 
and a netu trial was denied. Vide Salk. vols 2. p. 633. 
nn 1 ad e hey LL 

In an action of affumpi the iſſue was, married or not 
married, and the ſame point was pending and ready tu 
be determined in the ſpiritual court's and it was held nn 
cauſe to put off the #191, for the eoutt cannot take nos 
tice of that. Vide Salk. vol. 2. p. 649, .. ae 
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In an action of covenant, after a verdift forthe plain- 
tiff, the defendant moved for a ac trial, ſuggeſt ing 


that he was an alien, and that the ſheriff had returned 
tiuelve of the jury, but that there was not an alen 


agifabem:: „ e % 8719 

5 r curiam, The defendant ſhall never have a r 
per medietatem linguæj; without prayer; and if it is grant - 
ed, and the ſheriff returns none but denizens, the dew 
fendant ought to challenge them before the trial; and 


of exceptions; but the ſuggeſtion now made by this 
may have an action againſt the ſheriff for a falſe - 


turn. Vide Salk. vol. 3. p. 362. | 


5 
* 
* 


Him, 1 Ann. Femvict v. Lady Grofuemr, _ 


In ejedment after a trial at bar, a new trial was move. 
ed for, on affidavits that ſeveral witneſſes abſented 
themſelves in Holland, by reaſon of à report ſpread 
abroad there, that one of the defendaut's witneſſes was 
confined by impriſonment; but it was denied, becauſe 
it did not appear that the plaintiff did ſpread it, or or- 


j 


caſioned the ſpreading of it: the court was diſſatisfied 
with the verdict, but cited Cro/5's caſe for a falfe return 
| of a mandamus tried at bar, and by conſent of alf 


ſides, one point was to be found ſpecially ; yet the jury 


found a general verdict, and the court wauld no 
grant a new trial. It has never been done here but on 


iſſues. out of Chancery, which being only to ſatisfy the 
conſcience of the Chancellor, are not of fri right. So 
a new trial was denied. Fide 8alk. vol. 2, p. 60. 


% hs . 
, 8 5 - : 1 CAA , 
: . 1 „ A, : r þ # 
Eafter, 1 Ann. Anonymous. __.. 


Where a trial is had on a view, this eourt will not 


eaſily be induced to grant a new one: for the view is 
. ſuppoſed to govern the jury more than the evidence at 
the trial; and therefore in fuch cafes, there ought to be 


ſome great irregularity in the jury to obtain a ne 
rial. Vide Mod. Reps val, 1.5. l. P b be 
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When a trial has been twice had on the ſame iſſue, 
and both verdigts agree, it would be unteaſonable tg 
grant a new. trial 0 if a ſheriff returns a jury con 
trary to the rule of the court, or commits any ſuch 


. | irregularity to the prejudice of either party, it may be 


2 good cauſe to ſer aſide the verdict, Qc. 


* 


ut when re. 


material cauſe can be ſhewn; this court will atway 
have too great an eſteem for a verdict, to grant a new 


trial. And yet; when any unfortunate accident hap- 
' pens, or ſume ſudden impediment, asfickneſs,” c. ts 
| a witneſs, and a trial is had, and a verdict is given for 
the plaintiff, which —_ have been given for the de- 
fendant had that witneſs 


A TORT NM been produced; in ſuch eaſes 
this court will * a new friul. on paying coſts of the 
; EIN 3% $403 
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Bon, Chief Juſtice. If H. would have a rriat at l 


in Caller term, he ought to move for it in Hilary term ; 
if in Michaalmas term, he ought to move for it in Tri- 


nity term, except where lands lie in Middleſex ; and 


antiently there was no other motice.given)of ſuch rial, 


but the rule in the office; but now there muſt h fpftcen 
day's notice. Vide Salk. vol. * 1649. ä 
25 oe” | Trinity, 
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mages, and for 22 ry 2 2 75 granted. 
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ſecond new trial was moved for, and enied,  becz 
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3 was held by the court that a new tr 
in an inferior court; for the r ny 
trials by niſi prius, which are ſubbrdftiate on writs iffu- 
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wers taxed g and after a ſecond ſire facias againſt che bail, 
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judge of the inferior court;-to © cauſe why an at- 
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ed, if immediately obtained, yet it'is a mildemeanor in 
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the br of Lin that county! an 1 of ſeſſion, | uu. 12 n "Thi — Hel- 
2 on the inhabitants of L. to repair it, w ln . ma,, un. 

x eller ed in evidence for the county at the former NOT. oe e ee oft 

25 and rejected for this reaſon, that the juſtices "The queſtion in this caſe wat, if on a 11a“ 4 volt 
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And the doubt was, what to do, for the jury had been 
ſworn- And on adviſing with the bar, the Chief Juſ- 
tice diſmiſſed the jury, for he could not 
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4 "Michaelmas, 19 Ges. 2. | Mattiſon gui iam ve Ailunſn- 
An addion was brought on the late ſtatute againſt 
Horſe- racing fur the penalty, and the jury found à ver- 


51 dict for the ee Ga 4 e f, 
I | and the court denied a new t,, there being no pr , 
Mam, 12 Ge. 2. Jones v. Harri. mi [ | 

„ D | with the jury. And 


of any mifbehaviour in the plaintiff, or tampering 
this was, within the reaſon. of . 
caſes in the Exchequer, Where verdicts for defendants _ 
are never ſet aſide for penalties in the caſe of duties; 
and this. is excepted out. of the ſtatute of jeafailt a6 
much as indictments. Vids Stra. vol. 2 p. 123. 
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by, a, ſpecial jury of the county of Tor. 
| he queſtion was concerning a right to tract or tow | 
| | veſſels, on the banks of the river Tees, (which divides : 
| Yorkſhire, from the county Palatine of . Durham): from 


tiff, or ſuffer the defendant to take a verdict. Vid, There had; been; a former. iſſue tried, “ whether the 


Hilary, 12 Geo, 2. Smith, on the Demiſe of Dormer, v. 
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On a motion made for a 1#tb trial, three objections 
were made. iſt, That it was after a trial at bar; 2dly, 
That it was in the caſe of a ſpecial verdickt ; and, 


zaͤly, That it was in jetimenn. 
verdict againſt evidence, it being a trial at bar, was no 
objeQion to a zew trial, which had been granted in 


As to the fir, the court held, that in the caſe of..a || The trial E till about 60 


the caſe of Bewdly, and in the caſe of Sir Chriſtopher , plaintiff, . Fide Bur. vol. 1. P. 9. 


Muſgrave v. Nevinſon, Raſter, 10 Geo tt. 

5 s to the ſecond objection, they gave no opinion, 
it not being neceſſary to determine it on the rule they 
intended to pronounce in this caſe, meg. 
As to the third objection, they ſtrongly inclined, 

that the verdict not being final in gement, a neu 

trial ought not to be granted, but on particular cir- 
cumſtances, where juſtice is no otherwiſe to be at- 
tained. And they obſerved, that no caſe had been 
cited of a new trial in ejedtiment after a trial at bar. 

But the point on which the new trial in this caſe ' 

was denied was, becauſe they ſaid the evidence was 

doubtful, and in ſuch a caſe a verdict at bar ought to 

Rand. Vid Stra. vol. 2. p. 1166. 
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Aidan 13 Ger, The King v. Ame. 


After a verdict for the King, in an information in 
nature of a quo warranto, the proſecutor gave the uſual 
Four. dayt rule in the office, and ſigned an interlocutory 
2 But before the coſts were taxed, or any 
final judgment ſigned, the defendant. came and moved 
for anew trial. And the court held he was too late; 
for though theſe motions may be received, even in 
another term, yet that is on a ſuſpicion that nothing 
Has been done ſince the verdict; and ſo it was held, 
Trinity, 10 Geo, 1... The King v, Pollard, and Michael- 


de, the four-days rule was out, the court held the de- 
endant was not too late, there being no judgment 
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igned, and that ſigning judgment was the material 
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The judge who tried the cauſe (Which was on a 
promiſſory note for 5000 J. which the defendant in- 
ſiſted was forged) 3 that the weight of the 
evidence was with the plaintiff, aid he + och ws the 
jury would find for the plaintiff; but they found for 
the defendants. 8 B44 =, SS 3: - * * | 
Per curiam. As there was evidence on the part of 
the defendant, the jury are the proper judges which 
ſcale preponderates, it cannot be ſaid. to be a verdict 
againſt evidence, and therefore we will grant no new 
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was navigable from Yarum bridge to:Low 
| bich iſſue had been found in the affir- 

| The N trial was 2 new trial, directed by the 
court of Chancery, on an iſſue, whether the plalntiff 
had a right to a track - path on each ſide of the river 
| **. alternatively, according to the courſe of its banks, 
oy for the Convenience o towing, without let or hin- 
| *. drance. from, or,paying any acknowledgement to tbe 


river eos. 
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1+ þ Ad ho L "clock on Sunday: morn- 5 
ing; at which; time the jury-(after ſlaying out about 
a quarter of an hour) brought in. a verdict ſor the 
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Ibis was a trial at bar on the civil ide of the court. 
:- Three queſtions were to be hereby trie; 
| . 1ſt, Whether, on the death or alienation of the te- 
nants of the barony of Glle/and in the county of Cum- 
_ berland, a reaſonable arbitrary fine at the will of the 
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9 2dly. hether the tenants have liberty to let for 
three years, or mortgage, without licence of the lord, 
and without paying any fine at alls?nhß 

; 3ely. Whether they had liberty to exchange, &c, 


| © The defendant's council waived the ſecond queſtions © 
| and about /ix # clock in the afternoon this trial 69450 in 
a verdict for the plaintiff, on all trover iſſues. Yide Bur, 
Vol. I. P. 333. „VCC 


Hilary, 31 Gee. 2. The King v. Martha Gray. 
The defendant ſtood indicted for a nuiſance in ſtop⸗ 
ö ping up a foot-way leading through Rel ance Park. 
I The preſetit queſtion before the court'Was, Whether 
| the trial (for which notice had been regularly iven 
by the proſecutors “ to 7 it at the next Surry affix, 
{ avuld de put For nor? tf Het 7 PIT 
Tbe cauſe alledged for putting it off by the defen- 
| dant's council was, that there had been'a ib publiſh- 
| ed:relative to the queſtion in iſſue, with intention to 
x ag the public, and the jury who ſhould tfy the 
Cauie. G wks #*5 x 
Lord Mansfield, . (who delivered the opinion df the 

. court) ſaid, that the trial of theſe informations for 

publiſhing the "libel, was not ſo connected with the 
merits of the queſtion to be tried on the indictment, 
(Which was a mere queſtion of civil rigbt, though in 
the form of a criminal proſecution) as that the lia of 
the civil righi ought to be ſtayed till the determination 
| — mags AR m_ | 8 of the libel. 

_ 2 heretore the court diſcharged the rule made thereon, 
| Vide Bur vol. 1. p. 50. 4 5 3 1 75 My 
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; noland, "So as to the ng Parts, the vente facies 
ſhall be awarded of the Heiz bourhogd'sr the fexk 9:1, 
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- it is alſ6 as to the Ie of of "Ely: fo likewiſe as to' ann; 
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lud that 
„there could not be a fair and impartial S307 nad b 
*. jury of the city of Gloutefter;” without MYA wy : 

pay articular reaſon or grounds” for entertainipy {6 
tf; © ITS $2410 ane 

After hearing the arguments of the council on „ 
ſides on owing. cauſe, the court delivered” "Fei opi- Gy 
nion. 4 
Lord Mansfield: No two things can be more diffe- | 
rent than changing the benue, and continuing it, as it. 
were, with ſuch a ſuggeſtion on the roll as i 557 pro- 

poſed. Notwithſtanding the locality of for pol of 
2 loge or of informations for miſdemeanors, if the 
matter cannot be tried at all, or cannot be fairly and 
impartially tried in the proper county, it it {hall be tried 
in the next adjoining county: 


Now, in the 3 . this general Wenling to | 


apprehenſion and belief only, is not a 15 ufficient ground for. 
entering ſuch a Grebe eſpecially as it ig ſworn « on 
the other ſide, that there i 10 a liſt e up, con- 
<< ſiſting of above /ix hundred per fans qualified to ſerve;” 
and therefore there is no rea on for the court's $ grant g 
ing what is now prayed. 
- Deniſon, Foſter, and Wi Imat Juſtices, f 

opinions at large, and concurred with the 
tibet 
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Wo ment again all n. 
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Soods 7 And he:that takes on him (elf to detain 1 
man's goods from him without cauſe, . on b ee 
' the right of diſpoſing of them; ſo the taking an 1 2 
rying away angther man's goods, 
one comes into m cloſe, and takes 
bim, there i 
had receive 


my horſe and rides 


is onder lan. And-here, if the plaintiff 
them on the tender, the action would 


the having of the goods aa would go ogly in miti- 
| gation of the . and he made no account o 


e pretended. uſe, but compared, it t doctrine 
ſervice, 


. N the. propetty thereof 


ec in the r 
| - which he had; alread ly.coademne 12 1 2 e of the 
particulars the ee bei 17 he def efen-. 
dant Was fo ok uilty as to t 
the reſt. 65 Vid. ay vol. 5. FOLLY 


> i os S 
i i y 8114335 „ 73 41 $54.5 1415 * 2 1 


223 3 eee Kates A 


and brought his own 


be brought by the plaintiff for debentures after a judg- 
ment in an action on the ce on an indebitatus 

A, 'the defendant may plead the laintiff's rect 
ſuch action on the caſe in bar 8750 the plaintiff's 9 0 


of trover, In, the ſame manper, as it would have, been | 
a good plea in bar for the defendant to have pleaded to 


the action of trover, that he fold the debentures, and 


4000 to the plaintiff | in ſatisfactlon; 3 but it may be a, | 


douh Mt ts recovery can be pleaded before examina-, 
tion. This recovery may be givet in, evidence 0 
guilty in the action of trover, becauſe by this BRAS, 


the 1 makes and affirms the act of the defendant 


in the ſale of the debentures to be lawful, and conſe- 


quently the ſale # Abo is no NOS: V. de e 
vol. 2, b. 1277. 


ne 2 U 
„ 13 $7 oa LK 54 
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# 9 3 3 Ca Ge v. Get... 


On N brougbt by an adminiſtrator jo Tom 1155 
and converted in_the_inteltate's, life.“ 


. appeared, that the rum was taken in the A es 11 0. 


ind. the que ion 


but not uſed ti gi after; His . death, 
t it till the 


| wh whether this ae nor uſing 4 
niſtrator's time would-not-oyerthrow t lar 
a Converſion in He inteltate's life. , Ow " dk 
curian, The time n the rum lay in t 
bel of the defendant, WhO 09 to 1 difclok: 7 
matter by his plea; and taking it in 
teſtate, and keeping it till his 415 is trover 2 
venſion ſufficient to majntain this.declarati Where- 
Foo. Ui plaintiff had at | Vu, 5. vol. 1. 


» 
8 5 i 44 I 1511 1 71 © * N. 3:78 tt FI: 37 $3533 4" 11 I , 
by q 


H&75999 ener ts {38 94015 
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597 pgttets put in ſmall, parcels of; beds, if the 
ip is not ready to receive them when they 
brought on the Rey. The porters whõ? have raw in 
this hut, have particular-baxes or cupboards; and = 
ſuch. the defendant had one. The plalntiff being = 


0 
7 
* 
' 


: 


A wks 2 05 
No 9140 N. 


of the porters, ch in goods belonging to A. and 1a 
them ſo that the defendant: could not get to bis c 
without removing ſuch goods, Ho accord eb ered 
them about a yard from the place where they lay, to- 
wards the door, and without returning them into their 
place goes away, and the goods are loſt. The plaintiff 
ſatisſies 4. of the value of the goods, and brings trover 
| againſt the:defendatits And, on the wiel) ra points 
were tuled by he Chief fuftic d: 

i. That the plaintiff having nds ſatisfatiofito 
A. for the goods, had thereby acquired a ſufficient 
property 12 em to maintain trauer. 

Ys at 
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Holt, Chief Juſtige. If.an Action of traver ſhould F 


the life of e | 
con- 


e 0. nend lud, . 


On the cuſtom-houſe key there is a hut, where par- 


re was no converſion in the defendane. | 


* The Es by layiogbis goods nber obſtrüct- 
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remove the goods, 


ell the defendant from 


eſpect a wrong - doer. 
da. ſo that thus far he was in no fault. 


ing the goods to the place 


ing to his cheſt, was in chat 


Then as to the not return 


| where he found them, if this was an action ef treſpaſs," 


perhaps it might be a doubt; but he was clear it could 


not amount to a converſion. 
e Anonymous 


In trover for money, the court gave leave to bein 


80 
Fhe defendant bad à right to 


i. F SO "OE ET 


Vide Stra. vol. 1. p. 128 


| 


bey, without joining the officer. Vide Stra. vol. a. p. 
"Y * $2 4 „ ONES | Ly 2.3 v - - . Kok . WE 0 
996. *; TTT 


| 


/ | 


1 6 12 Baker 1 SHEA” 4 
The defendant was plaintiff in an action againſt Ry- 


land, and took his goods in execu n act f 
bankruptey committed, but went on and received his 


1 


; "x 
+ i 


2. 


for a new trial, that the action was well 


. 75 
Ch | 


the whole money declared for into court. But ſaid 42% 
they could do it only in this caſe, and not in trouer ſo r n 
goods. Vide Stra. vol. 1. p. 14. PAY Trinity | © ir 970 
* 2 5 BY | 1 Oe NY of ? N was Fs 74M oF, D "Thi 5 * * 1 ed ! «4 V ; —” . inſt he 2 : 8 
„„ „„ „ „ „„ „„ , he plaintiff recovered in zrover againlt the captain, 
Flilig, 8 Geo, Mead v. Hamendl. for yatn conſigned to him; The are, an 
ie Pap ; om ee eee f | injunction, on ſhewing the goods were delivered to the 
The plaintiff, according to the common courfe of de bn ie eat Nie 


dealings delivered to the defendant's ſeryantan ingot of 


— 


trover againſt the maſter. And the Chief Juſtice di- 
reed the jury, that the delivery to the fervant was 
ſufficient to maintain the action againſt the maſter, on 


proving a ſubſequent demand and refuſal; ſo the 
| plaintif had a verdict. Vide Stra. vol. 1. P 505. 


Min, 9. Ge. Fase nen 
See this caſe fully ſtated in page 335 of this work, 


under the head Damages. OO 
Michaelmas, 10 Geo. Richardſon v. Atkinſon, 


It was held by Eyre and ee that the 
drawing out part of a veſiel, and filling it up with 
water, was a converſion of all the liquor, and the jury 
gave damages as to the whole. Vide Stra. vol. 1. p. 570. 


3 


| Michaelmas, 12 Ge Stone v. Lingwood, 


Fhe plaintiff was captain of a ſhip, and the defen- 
dant owner: the plaintiff brought over a ſmall parcel 
of elephants teeth on his own account, and a large par- 
cel for the defendant, who entered the whole at the 
cuſtom- houſe, paid the duty, and had the whole deli. 
vered-out; to him; and not re-delivering to the captain 
his parcel, an action of trover was brought,” And it 
was inſiſted for the defendant, that the plaintiff ſhould 
ſhew a tender of the duty, otherwiſe the goods were 
in the nature of a pledge, and he was not bound to 
deliver them: but the Chief Juſtice faid that would 
not juſtify the defendant in keeping them, for he had 
his action for the money; and if he would ſhew what 
the duty came to, it might be deducted in damages: 
which was done accordingly. Vide Stra. vol. 1. p. 651, 


© Hilary, 13 Ge, Radly v. Rudge. 


On a motion in arreſt of judgment, it was held well 


Id to affay ; and it not being returned, he brought 


enough in trover to declare for a piece of tepee, without 


ſaying how man 
2. p. 738. 5 
Hilary, 2 Ges 2. White v. Graham. Error. 


In error on a judgment in the C. B. in trover for a 
parcel of diamonds. - The plaintiff in error's council 
would have diſtinguifhed this from the caſe of Bottom- 


y yards it contained. Vid Stra. vol. 


r * 


4 


a bundle. of ſeveral things not eaſily to be ſeparated, 


whereas each diamond was diſtinct; and it ought to 


have been brought for ſo many diamonds. But the 
court thought there was no difference, and affirmed the 
judgment. And afterwards on error in parliament, it 
was likewiſe affirmed ex parte, the plaintiff in errors 
council declining to anſwer it. Vide Stra. vol. 2. page 

1 4144 That N C. Who was leſſor of the 


& 


„ 


| 


| 
v. Harriſon, wnich was trover for a parcel of pack- 
thes, wrappers, and cords, becauſe that was taken as 


could not 
10 1078. 4 


wrong ful con 
| le P. 31. 17 


N 


| Michaelmas, 30 Gen, 2 Cooper and other Agrees 0) 
William Johns, a Bankrupt, v. Ghitty and Blackiflon, 


Sheriffs of London. 


See this caſe fully Rated in page 199 of this work, 

under the head Bankyaupts 3 

Aajudged, That, in an action of trover, two things 

are neceſſary to be proved, to entitle the plaintiff to 

recover, iſt, Pr 74 in the plaintiff; and, zdly, A 
5 


the, detendante, Nat Bur. vob 

 Michaclmas, 3 Geo. 3. Fiſher 
 Adjudged, That where trover is drought for a ſpeci= 

fic chatrel, of an aſcertained quantity and quality, 


* 
1 * \ 


; : ; 


v. Princes 


and unattended with any circumſtances that can en- 
| hance the damages above the real val 
real and aſcertained value muſt be the 
the damages, there the ſpecific thing demanded may 
be brought into court; where there is an uncertainty 
either as to the quantity or quality of the things de- 
| manded, or that there js any tert accompanying it 
that may enhance the damages above the real value of 
the thing 
additional 


ue, but that its 
ſale meaſure of 


and there is no rule whereby to e/timate the 
value, there it ſhall nat be brought in. Yide 
Bur, vol. 3. p. 1364. eee Y WEE 5 2 
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Miebuelmat, 4 V. & M. Davis v. Sheedi © 
s I N „ | e TE R 1 : 5-4 


\ 


On e verdict in gieciĩment for lands in the 


county of Southampton, the caſe ap to be thus: 
A Feme ſole being ſeiſed in fee of the lands now in 
queſtion, did afterwards marry . H. . 
That the ſaid V. H. and 4. his wife, did, by deed 
indented, covenant to leyy a fine thereof to F. and &. 
and their heirs, c. to the u/es following, viz. 


begotten, or to be begotten, on the body of the ſaid 
A. remainder to 3 heirs of the huſband. 8 
Tue fine was levied; they had iſſue one ſon, who 
died in the life time of his father and mother, without 
Aae; then 4. died, and afterwards N. H. died with- 


out iſſue. WF, 1 Pere Bi cer 
tiff, was fil- 


I 
To the »/e of the heirs ot the ſaid W H. lawfully 


* 


os 1 | | | y 1 : phin 
e II ̃ ter and bei of Fo H. and that the filters and co- heir 
\ Trinity, = Ce a. Baul. Hani, 3% had-conveyed their intereſt” to" the”defendaye | 
See this caſe fully ſtated in page 355 of this work | 80 that the ee e F 
unter the head Doclaratim. pt wife T 
3 a : 8 Fo 


The objeQion why the right heirs of the huſband 
ſhould not have it, was becauſe there was no particu- 
lar eſtate for life limited in this conveyance to ſupport 
the contingent remainders, which are therefore void, 
and the o/d-nſe remains to the heirs of the wife 
Per curiam. This is a future uſe, and no particular 
eſtate to ſupport it; and no ſuch eſtate could ariſe un- 
til _ wife died without iſſue, and ſo the remainder is 
void. 1 21 % B83 SY WIEN CRY +5 
And afterwards, in Eafter term, judgment was given 
for the defendant 1 e ht - | 
That no eſtate ſhall ariſe by implication to the huſ- 
band; fuch a thing was never thought on in a deed, 
nor in a will, but of neceffity. ” 
There was afterwards 3 writ of error brought on this 
judgment in parliament, where it was affirmed. Vide 
Mod. Rep. vol. 4. p. 153. | 64471} -4 k n | Ae T9, 


J Baſs BY WE 7 06 354 
Michaelmas, + 3. Leigh, or Lee, v. Brace. 
. | : 7 7 : ; £ ** ; ; #34 1 1 
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| 


ariſe by the recovery, and there may be a parol aver- | 
ment that the recovery was to other v/es, but a ſubſe- 
quent deed is very ſtrong evidence. In caſe of a pre- 
cedent deed, he muſt confeſs and avoid, but in caſe | 
of a ſubſequent deed, a man may traverſe the uſes. 
And therefore here, the defendant ſhould have 
pleaded, that he inhabited ſo much truly recovered, &c. | 
to ſuch and ſuch 2/86. Vid Raym. vol. 1. p. 155. 


Eg, 1 lun. Lunpligb v. Sborfertll. No 


Caſe. A bargain and . was made for à year in 
conſideration of 55. paid, and thereon a releaſe to the 
bargainee and his heirs, without expreſſing any conſi- 
deration, the queſtion was, whether the % ſhould: | 
reſult to the bargainor: and it was infiſted, that it | 
| ſhould not, becauſe the releaſe does but enlarge the | 
A eſtate, and that it is to the w/e of the bargainee,' | 
and both are but as one conveyance, and the 5 . men- 
tioned in the leaſe, extends to the releaſe, and the | 
quantum of the conſideration is not material, for a | 
penny is ſufficient ; but on the other fide. it was argued, 


that this conveyance is in nature of a feoffinent, on 


which an u/e ſhall reſult to the eg for where no conſi- 
deration is-expreſled. ; 1 — 
Holt, Chief Juſtice. Before the ſlatute of uſes there | 
might be a reaſon why an 2% ſhould reſult on a feoff- | 
ment, fot it put the eſtate out of the feoffor, and he 
had only a tru/t left, which could not be forfeited ; and 
to this purpoſe ſuch feoffments were made: but this 
cannot be ſince the ſtatute ; for if an #/e muſt reſult to 

the feoffor, and the eſtate muſt be executed according to 
the uſe, the froffment is in vain, and the party has made 
a conveyance to no manner of purpoſe, being poſſeſſed of 


the ſame eſtate as he was before he made the feoffment ; 


and ſo it is of a Jeaſe and releaſe, but it is otherwiſe on 


a fine or recovery, for they may have their. particular 


eftate in other reſpects, as barring on non- claims or re- 
mainders. | mo Path; 4 | WL 
So it is, if by feoffment, or by Jeaſe and releaſe, a man 
conveys any particular eſtate, mediate or immediate, to 
another perſon, there the reſidue of the eſtate ſhall, by 
implication of law, remain in the party bimſelf ; but 
where no eſtate is limited to another, there the whole 
- conveyance is to no purpoſe, if the party be conſtru- 
ed to have the reſulting »/c in him. ide Salk, vol. 3. 


under the head Fines and Recoveries. 


| under the head Bankrupts. 


* 9 


2 805 
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Eafter, 2 Ann. Adams v. Tertenants of Savage. 

: x * 1 2 118 | 


In this caſe Holt, Chief Juſtice, delivered the opi- 


nion of the court, that no #/e:could reſult to Savage 


| during his Jife, and therefore the. remainder; to the 
| heirs male was void, and Savage ſeiſed in fee. And 


their reaſons were, becauſe, the limitations to himſelf 
for ninety-nine years, and to the truſtees for {twenty-five 
years; and the heirs; male, were | new! ſes and new 
eſtates.” As if a man by leaſe and releaſe, or by Cove- 
nant to ſtand ſeiſed, limi s the 4% to himſelf for life, oc 


in tail, theſe are new eſtates, and not parcel of the 


d eſtate, according to 7 C. 13. b. £nglcfield's caſe, 
And where in ſuch caſe, on n * 
are limited as (ſuppoſing the limitations to be god) 
would paſs the whole eſtate, there, no % will reſult 
contrary to the expreſs limitations of the party. But 
if che limitations are void, the conveyance of neceſſity 
will fail: if a man ſeiſed in fee, conveys his eſtate by 
leaſe and releaſe to the uſe; of himſelf: for life, re- 
mainder to tru/tees for their lives, remainder. tothe. 
heirs of his body; he has an eſtate tail in himſelf, 
but he is but tenant for life in poſſeſſion: otherwiſe, if 
there had been no intermediate eſtate; in the truſlecs 
for their lives. And in the former caſe, if a man 


makes a feoffment, it is no diſcontinuance, but only 


diveſts the eſtate, And for the ſame reaſon in this caſe, 
where the /ir/t limitation is only for years, the te- 


mainder to the heirs of the body of the tenant for 
Jeats, is a. contingent remainder, and void. Vide 


© Michaelmas, 7 Ann, Buſbel v. Burlinddl. 
1 CY - "3 - 7414+ A 3 40 Ty 


See this caſe fully ſtated in page 491 of this work, 


oY 
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| » See this caſe fully ſtated in page 129 of this dots,” 
under the head Aſſignments, OI | 


Tinih, 1 Am. | Miles v. Williams 
See this caſe fully ſtated in page 194 of this work, 


8 P . r% 7 


N Michaelmas, 3 Geo. Thruftout V, Peak and others. 


See this caſe fully Rated i olds or OAT ane | 
under the head Fines and Recoy « th Sew ork, 


Eaſter, 11 Geo, Shaw v. Weigh and others. 
See this caſe fully ſtated in page 438 of this work, 
under the head £/ates.. 5 N e 10 e 


| Eaſter, 5 Geo. 2, Goodtitle v. Nute. 


gee this caſe fully lated in page 157 of this work, 
| under the head 4 of : mw nad 9900s 999 


. ' % 


Eafter 6 Geo, + Arſon on 6 Dit 4 T; b 23 

4% ade and athers, v. 2 bn 4 N 
See this caſe fully ſtated in page 403 f thi n 
under the head Ejeftment. ' , 4 s | 1 . ; is work, 
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| 1 Holt Ch Juſtice, The whole hundred where the 
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other wife if in London. Vide Salk, vol. 2. p. 568. 


| 
; 
| 


* % 22 * * : 7 1 7 
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Trinity, 6 W. M. Wilſon v. Lows 
Trinity, © M. s M. FEUOR Ve N 


ges this caſe fully Rated in page 78 of this work, 


achat, 6. JF; 3, "Seaman v. Ling. 


: Adjudged; That if the defendant. be a barriſter, he 


may have the venue changed to Middleſex In Trinity, 


in. one Wiltocks, an attorney, was ſued by billof pri- 


lege, and the action was laid in Suffolk; and on mo- 
5 venue was changed into Midaleſex „ and in 2 
Pent. 47, if an attorney; N rg lay . 
tion in Middizſex, the bnue ſhall not be change 5 


* 
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a Ve- 


Holt, Chief Juſtice.” The morion te change a f. 
| claration 


nue ought to be within ig h days after the dec] 


is delivered; but this rule is not always ſtrictly adbered 


to. But, Trinity, 7 W. 4. in this court, it was ob- 
ſerved, one might move to change the venae at any 
time before judgment ſigned ; which Holt, Chief Juf- 
tice, denied, ſaying, heretofore it was never granted 
after the rules for pleading were out · Vide Salk. vol. 
2, þ. 008; 1 5 


Bafter, 9 W. 3. The Duke of Norfoll v. Arn. 


A motion was made to change the venue in an action 


ſiſting on Lord Shafteſbury's caſe, 2 Fo. 192, 198, 
but it was denied; for in Lord Shefte/bury's caſe, 
it was on an affidavit of the vaſt intereſt he had iu the 
city, and the unlikelineſs of an impartial trial ; but 
we will not deprive the plaintiff of that benefit the law 
gives him, of laying his action where he pleafes, for 
the convenience of the defendant. 1 Lev. 566. Vide 
Mod. Rep. vol. 12. p. 121. Salt. val. 2. p. 668. 


Note, At common law, all actions were laid in the 


proper county, that there might be a jury of the neigh- | 
©  bourhaod. beg bs £& 


Trinity, 9 W. 3. The King v. Greep. 


See this caſe fully ſtated in page 551 of this work, 
under the head Information. Ws 


: Trinity, 9 V. 3. Ellis v. Ellis. 


The plaintiff brought an indebitatus en againſt 
0 


the defendant, as executrix of her huſband, for money 
lent to her in his life-time, The defendant pleaded, 
that her teſtator was an infant at the time of the mo- 
ney lent. The plaintiff replied, that he lent 40 /. 
part of the fum in demand, to the teſtator to buy neceſ- 
ſaries for himſelf, his wife, and familyz and ſo they 
were expended. The defendant demurred. | 

It was objeRed, that there was not any venue where 
the 40 l. was expended in buying of the neceflaries : 
and for want of a venue ogy ny the neceſſaries were 


bought, judgment was given for the defendant. Yide | 


Raym. vol, 1. p. 34% 
Eaſter, 10 V. 3. Sir Richard Leving v. Lady Calverly. 


Aljudged, That by Hat. 16 C17 Car. 2. c. 8. avenue 


is aided by the verdict, though in a wrong county. 


Lide Raym. vol. 1. p. 330. 


Hichaelmas, 10 M. 3. Anonymous, © 


An act of compoſition, and a compoſition purſuant 


thereto, was pleaded in to an action of debt on a 
bond, without reciting the act, or laying a venue for the 
compoſition ; and for theſe faults, judgment was given 
for the plaintiff. Fide Mod. Rep. vol. 12> p. 249. 


 Michaelmas, 10 W. 3. Gilbert v. The Inhabitants of 
| Puddleſgates 8 © 8 


In as action on the ſtatute of hue end cry, not exilty 
was pleaded, and a verdict for the pid 
1 8 


* - 


a 
1 
* 


| where the examination, | 
j which was traverſable, and 
not aided by the verdict, it being a penal jjꝭũ 


| 


of ſcandalum magnatum on the common wit, in- 


__ ——_— 


2 


n 


— = n___ 


. 


; 


| 
| 


of. exchange who. lived, at 


that im 


* court was moved to ch 
10 
Per curiam. It is never granted but for 2 | 


It being | 


moved in arreſt of judgment, that no venue was laid, 
th before the juſtice of peace 
was within ioenty 


Per iam. This is 6 medial, and not a final law ; 


_ and if penal, yet this is well enough, becauſe it is not 


that which entitles the party to his action, but only 
the cauſa ſine qua non; but perhaps it might be fatal 


ien N i 


* . 4 
Þ 7 y 
* * 
9 171 91227 "x 6% 4 Ker: 5 ＋ 1 * 1 7 . LEE] 
* 94 5 "IF AST RI. 1 183 1 A # 7-4 Y - » 
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MMicbaelmas, 10 V. 3. Anonymous. '. 
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7 
| af agaiof the drawer, of a bill 
4 ..Briflol, and drew the bill 
there, a motion was made to change the denne, but it 


In an action on 


was denied; for the perſon on whom the bill was 


drawn, hred in London, and there was the refuſal; and 
be proved to make the firſt drawer liable; 
for Where evidence, neceflary to ſupport the action, 


ariſes in to counties, the plaintiff may any doh, | 


he will; and this is the ground of the rule, That i 


| the plaintiff will be bound to give ſome material evi- 
| dence in the county where the action is laid, the court 
And in Zafter, 10 . 3. 


will never c hange the duenne. 
in this court, in an action of treuer and conver/ien, the 
defendant had leave to ehange the venue, and the plain- 
tiff moved to ſet that aſide, offering to be bound to 


give evidence in the county where the action was laid: 


on inquiry, the court faund the plaintiff was aſſignee 


of commiſſioners of bankrupts, and could prove the 


alignment in that counting. 
Pol, Ch ief Juſtice. The whole is tranſito 
. Per curiam. T he conver/ion is the cauſe of 


commiſſioners, and the dene was according to the 
rule. And in Zafter, 12 „. in this — was 


held, that where a rule is made to change a uenue, and 


afterwards the plaintiff would bring it back again, the 
rule muſt be, to give other evidence 4 the matter in queſ- 
tion, in the county where the action was brought. 


MMicbaslmas, 11 W. 3. | Anonymous.” 


bo 


+. An action for words was laid e and an affidavit 


for changing the venue was made, that if any ſuch words 
were ſpoken by him, they were ſpoken in the county 
of Lancaſter, & c. and becauſe the court could not or- 
der a trial there, it being a county palatine, they 


changed the venue into the next county, viz. into 


York; though the proof lay all on the plaintiff, who 
had all his witneſſes in London, and that the defendant 
could not prove a negative, viz. that he had not ſpoke 
the words, otherwiſe than indirectly by producing 


| thoſe that were in the room at the time; and that 


they did not hear any ſuch words, or that no ſuch diſ- 
courſe was, Se. ö de Mod. Rep. vol. 12. 5. 313. 5 


Hilary, 18 N 3. Anas, 


An affidavit for  changio a. venue Was, that the 
cauſe e if any, did E iſe in th . of * 
or in ſome other than in that in which the plaintiff 
bad laid his. action; and it was inſufficient, for it 


| ovght to fix it tq a certain county, or at. this rate we- 


nueg might be 


Rep. vol. 12. p. 442. © if 
| Zafer, 12 N 3. — 


: | Ruled, That the common counter affidauit to hinder 100 


the on of a venue is to give material evidepce 
where the ac 


| * i 


f ſcandalum magnatym ; but the motion was dehiied. 


cauſe, as was that of Lord Shafte/dury. Vide Mad 
vol. 12. p. 10. R | 


* 


and not the gnment; and you ate in the jack of he 


the venue in an ac< 


\ 


ion is laid. Vide Mad. Rap. vol. 18. 5. 372. 


The venue is never chan 
Vide Mod. Rep. vols 18. p. 04 


Tue leſſor brought an action of debt againſt the leſſee 
for rent, on a demiſe of lands in Jamaica, and laid his 
action in London; the defendant pleaded, that the lands 
were in Jamaica, and that there are court there, &c. 
, on demurrer, that this plea was ill ; but if in 
any action laid here, a local ſue ſhould ariſe, (as ſup- 
poſing in Ireland) it may be tri 
the action is laid, according to 
ſuggeſtion may be entered on the roll, that ſuch 4 
place in ſuch a county lies next to /eland, and ſo have 
| I a jury from thence. Yide Salk. vol. 3. p. 988% 
The court never changes the venue in an action of | ee e F 


# 
; ; 17 
3 


was laid in.Sufalt, and the defendant. moved, that it 

might be laid in Middleſex; and gave as one reaſon, 

that it would raiſe heats in the county, The court 

inclined to do it, but the plaintiff would not 

conſent; and therefore nothing was done, becauſe 

he hat INE to lay it in, either county. Vide Salt. 
| 2 8 


vol. 2. h. 


HMichaelmas, 13 W. 3. Anonymous, \ "| 


In an 7 % the caſe for a falſę return, the action 


debt. Vide Mode Rep. vol, 12, p. 579 


* 
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Per cuviams, Wheze the plaimiff in the declaration 
Jays the venue in-Gray's Inn, or Whitehall, which are 
no vills, yet after a verdict, or demurrer, they ſhall be 


intended to be vi/ls; and — — if the defendant will 


take any. advantage, he muſt plead ſuch vill; as C ray's 


On a writ of error brought on a judgment in this 
court, want of an original was affigned for error. The 
defendant pleaded a releaſe of errors, but laid no venue 
where the releaſe was made. To which the plaintiff in 
error demurred. And the plea was adjudged naught 
for want of the venus; and when the plea amounted to 
a confeſſion of the error. But the court made a queſtion, 
whether they could not award a certiorars to inform the 
conſcience / the court, though the defendant cannot 


pray it; juſt- in the ſame. manner as after in 20 


error pleaded, for the court ought to examine the 


errors ; for if in error a releaſe is pleaded, and found 


for the plaintiff, yet if there is no error, the court 
cannot reverſe the judgment; and if the "releaſe 
was found for the defendant, a different judgment 
muſt be given, according as the error aſſigned is ſuſi- 
cient or not; fot if it is a good error, the judgment 
muſt be, that the plaintiff be barred of his writ of er- 
ror, and not that the judgment be affirmed ; if it is not 
a good error, the judgment muſt be, that the firſt judg- 
ment be affirmed. And a rule was made for hearing 
2 whether the court ſhould grant a certiorari or 


Trinity, 3 Ann. The Queen v. The Inhabitants of Wilts 


Os an information againſt the cy 17 0 Wilts for not | 
HA that the At- | 


repairing Laycoct Bridge, the court u- 
torney General might take venire a facias to any adja- 
cent county; and that it might be of the body of the 


whole, or of the-neighbourboad of ſome particular place 


therein next adjoininge *Fide Salke val. 3. p. 331. 


wih, 3 Aut» Crocket's Caſs | | 
— The plaintiff declared on à promiſe made in 8/afford- 


the court was moved'to change the venye. 
Halt, Chief Juſtice. (The motion being in Tyinity- 
term) Unleſs it appears on the faceof the declaration, 

that the plaintiff was not entitled to a plea to enter, 


Hire, and the declaration was delivered in Exffer term: 


we expect an affidavit when the declaration was deli- 


* 


vered, that thereby the court may be aſcertained. / id: 
Salk." vol. 2. p. 659, or 


* ; 1 #* 
y = 


e 


* 


| the writ is brought. But if aliene, be pleaded in bor, 


* | - LY , : 
N f 9 


= * 23 5 * 7 # 
in an aQtion of coe 
*. x ö 


* l 


Ore hy 2 the 


* 
* 


Adjud 


. 


1 


Aujudged, That though the venue muſt come out of 


both places, where wo places are named, and both 
material to the iſſue; yet where dh only is material to 


: See this caſe fully ſtated in page 2 of this work un⸗ of e. 
11 + 4335 B 


the iſſue, though the other matter he required to be 
given in evidence, yet it is enough if the venue come 
out of that de place. Hob. * 


ot Trinity, 3 Ann Way v. Gb. 


Z 


 Michaelmas, 3 Ann. Baile or Purſlee ve Bailys 
| See this caſe fully ſtated in page 102 of this work, 
under the head Arbitration and Award. Tg. 


8 : | + ; 


An action of falſe impriſonment againſt the ſheriffe 
of Lendon was laid in Middleſex, and, on the common 
afidavit, a rule was made, that the venue ſhould be 
changed to Londen z but then it was ſaid, that the of- 


ficer of the Compter was ſubje& to the ſheriffs, and fo 


there could be no good 
removed back 
nnn 
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5 trial; for which reaſon it was 
again to Middleſex Vide Salk. vol. 2. 


| well pleaded, and the plaintiff might have replied, that 


ter is pleaded in 


. livering 
be carried, The court was moved to 11 bro ue 
Kent: but 


it is not the courſe to cha 


he was born in . „ generally, But if ſuch a mat- 
ed in Zar, it muſt be pleaded with a venue, 

and the plaintiff ſhould reply, that he was born in ſuch 
a place in England, And in the principal caſe judg- 
ſhed Vid Raym, 


ment was given, that the bill be qua 


vol. 2. p. 1243. 
Eafter, 4 dun. Heathcoat's Caſe. 


An action, brought againſt a lighterman for not de- 
was laid in London, where they were to 


nue, becauſe the damage and neglect was in | 
not allowed ; for the negle& is tranſitory, and got 
material where it was, and the court will never cha 
the vente for a carrier, which is the ſame caſe ; other- 
wiſe perhaps in deceit, or where there is an actual 

misfeaſance. Michaclmas, 10 N. 3, 
Holt, Chief Juſtice, ſaid, that in an action of eſcape, 
to ge the venue, Vide Salk. 


1 


Vl. 2. p. 67, 1 
- Heb; C. J. Ie is Set geceifary to ley u dene whe 
the defendant was an attorney, becauſe, that being 


a matter concerning the perſon of the defendant, ſhoy 
be 5 wen the writ was brought. And therefor 


may reply generally, that he was born in 
withoue Mn 2 place, becauſe it ſhall be tried whe 


there the plaintiff m 
Bnglond; viz. at ſuch a pi 


Vide Rm. 
1173, _ „ * N 
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in the county where 
dale's caſe, or a 
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In an action on the 7o/e, the defendant pleaded in 
abatement, that the plaintiff was an alien enemy, and 
laid no venue : and, on demurrer, adjudged, that it w 


. W 3: 
nge ; 


where aliemes is pleaded in abatement, the 2 i 
ng g 
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* cuit, and by conſequence an officer of this court. 


to change the venue out of Yorkſhire into Middleſex. 


in term, that the defendant has eight days in that term, 


otherwiſe if he had demurred. Vide Salk, uol. 3. p. 381. 


dant moved the court to change the venue; and a rule 


* 1 7 
1 , - 
* 7 9 
we Ho * 
1 . F - 
| ' 8 0 = P 
. 6 WES * * 
* * 7 Cs - 7 1 * 
* 5 & : . * g 
5 ; p A n * o 
" ; F | * * 0 * - 
5 + - : 4 
* * 0 3 i 2 . 3 N 0 , 
* ye y . p BE er et a? . + 
* 


* 


Egfter, 5 Anne Knight v. Barnaby, or Farnaby, and | an action is laid in London, the pegs would never be 
| E. n F NM ey | 


others. 
Jen ne bet cs 430} n e 
The ,plaintiff brought an action of, 1:4 , aſſault-: 
and battery, againſt the defendant in Middie/exe) The | 
defendant, on the. common aui, had a. rule to 
3 e273 | 1 EWA ; : I 1 11 
change the venue into Rent, ni. Nc. And now the. | 


court was moved to ſet, aſide that rule, becauſe tbe 


dee 'was eien of ae ae of. the Nerfalk cir 


the court was of that opinion, becauſe this court 
frequently makes rules on clerks to return peſteas, Oe. 
and-therefore that rule-was diſcharged. , Jide Raym. vol. 


* 


bp 1 $ | 
8 n BRIE? hs Ge 17 1 
* 1 4 FALSE * 0 f 3 : N id * * , A. 2 * 233 # Yu 4 #3 F + þ . = 1 by . 
n, 100 * r Iunpriyileged perf 
Hilary, 8 Han. Fofter v. Burun- Error, unpriyieged pertons. 
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this court, and the defendant in error ſues. a ci. ae. quare 
executronem non; to which. the plaintiff in error pleads, 


that he has paid 200 l. in ſatisfaction of the term and 


damages; and on iſſue joined, the court was, moved 


But the court denied the motion, becauſe the eject- 

ment is local; and. the ſcire facias being grounded 

thereon, the venue could not be changed. Viur Mod. 
Michaelmas, 6 Geo. Aﬀplin v. Gray. 

Per curiam. If the declaration be delivered ſo early 
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L 
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cannot move to change the venue: the next term. 


* . 


Hide Stra, vol. 1% AI. „ 
2» 247 420 Trinity," 7 G Anonymous.” - 
* In an action of treſpaſs and aſſault : on the evjdence- | 
it appeared, that the defendant was a conſtable, and | 
lived at Dover; and that being ordered to take the 
9 and carry him before the mayor, he executed 


is warrant, and the mayor diſcharged the plaintiff. 
Soon after which a difpute happening between the 


plaintiff and the defendant, the defendant beat the 


plaintiff, for which this action was brought. 
For the defendant they inſiſted, that he being a 
conſtable, they ſhould have brought the action in the 
proper county, e flat. 21 Fac. 1. | 

Prat, Chief Juſtice, That is only where it is for 
a matter relating to the execution of his office; but if 
after his authority is expired, he abuſes the party, or 
if he meets a man, and knocks him down, he may be 
ſued for it, as all other people may. Vide Stra. vol. 1, 
p-. 440. | by 

| Anonymous. 

_ Ruled, that the want of a venue is only curable by - 
ſuch a plea which admits the fact for the trial whereof 
it was neceſſary to lay a venue: the plaintiff declared 
on a bond, and laid no venue, the defendant pleads a 
releaſe, now by this plea the want of a venue is cured; 


Hilary, 10 Geo. Long Ve Nixon. . 
This was an action brought in London, and the defen- 


was made that it ſhould be changed. | 

And now the plaintiff moved to diſcharge that rule ; 
and it was inſiſted on, on his behalf, that this was a | 
zranſitory action, which the plaintiff might bring 
where he pleaſed ; and that it was by the indulgence 
of the court, and for the eaſe of the parties, that ve- 
nues are at any time changed; and that it would be very 
inconvenient for the plaintiff, if this venue ſhould be 
changed, becauſe the action being brought by ſpecial / 
original, there would be a variance on changing the 
venue : therefore it is convenient for the plaintiff that 
the aftion ſhould be tried in Landon. | 


The court would not diſcharge the rule for the. 


i þ ] | | 
2. P. $253; Salk. 0. 2. P., 10. R anne 19 | 
ja . a 8 \ 2 * F , 


The caſe was on a judgment in ejediment on a demiſe . | 
for three years, the defendant-brings 2 tort of, error in 


— — 


* 


of the aforeſaid John Dodemead, To which there Was 
a a demurrer, and for eauſe, no venue where the plain- 
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changed; and as to the variance, defendant ſhall 
take no adyantage of it, though the action was brought 
by ſpecial original. Vide Mad. Repi ua 3. A 


— — — VO 


—— — 


Michaelmas, 1 G. Townſend v. Duphe and others. 


ien eee ei „ 
An action of treuer was laid ip Wargefter/ſoire, and 
the court was moved to change the venue to Middleſex, 
; becauſe the action againſt ſome of the defendants was 
there, as they We ede bankruptcy, and 
they had privilege, as being . barriſters, or attornies- 
But che court _refuſed it, ſaying, che ptivilege could 
not take place where they are joined in an action with 
35-8 | F * 
"Vide Sir 4. Vel. T. p. 616. . 
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It was moved to change the venue into Cheer, and 
it was granted by the court, becauſe this court can 
ſend down the record by mittimus Vide Raym. vol. 2. 
p. 1418. ga * e 8 * £ p ene N LS | 
Trinity, 13 Geo. Blacke v. Dodemead and Wife.) Error. 
On a writ of error brought on a judgment given in 
the C. B. on a;ſcire facias brought by the huſband and 
wife on a judgment recovered by ber while /o/e, the 
ſcrre”facias alledges, that after the rendering of the 
judgment aforeſaid, the 'aforeſaid Sarah took in right 


tiffs were married. And it was inſiſted on error, that 


there muſt be a venus as to every fact neteſſarily alledg- 


ed to intitle the plaintiff to recover, and here the mar- 
riage is the only foundation for the man's joining in 


this [ire facias. Theſe Br. 251. 256. Ow. 23. 2 Lev. 
239; Av 3896; £ no Moon inn es uns ty © 


- But the court were of opinion, there being precedents 


| this way, that it was, well enough without a venue. 
Vids Suu. vol. 2. p. 775+ Raym. vol. 2. p. 1504 


f a ; #4 - i wi + N ; * AY 1 Y 
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Trixi, 13 Geo. Paterſon v. Scr. 
ä 1 9 8 N 8 ; 
Fl ; ; as L 4 8, a 25 { * g p 


In ddt for rent, on indenture laid to be made at Las- 
don, for the demiſe of lands in Surry. The action 


was laid in London; and on demurrer it was held, that 


the plaintiff had his election to bring it in either, againſt 
the leſſee; otherwiſe had it been againſt an aſſignee, 
who is chargeable only on the privity of eſtate. There- 
tore judgment was given for the plaintiff. Vide Stra. 
vol. 2. p. 776. e e 


Miebaelmas, 13 Ges. | Greag ſon v. Heather. 


In debt on a bail-bond, the plaintiff declared, that he 
took out a writ directed to the ſheriff of Surry, &c. who 
took a bail- bond, which he afterwards affigned to the 
plaintiff at London, where the action was brought. On 
demurrer it was objected, that the action was ground 
ed on the bond entered into by the bail, and that being 
boil to be done in Surrey, the action ſhould have been 
there. * | | 3 
On the other fide it was inſiſted, that the action is 
founded on the aſſignment, which is the only thing that 
impowers the plaintiff to ſue, and that is laid to be where 
the action is brought. 2 Noll. Abr. 602. pl. 9. Action 
for eſcape laid in Nottingbamſbire, of one arreſted by the 
ſheriff of York. Cro. ERA. 625. 1 Sid. 218. The plain- 
tiff had his election to bring his action for a falſe re- 
turn, either in Midalęſex, where the writ is returned, or 
in the county where the party was arreſted. And if it 
ſhould be thought that the executing the bond is part of 
the cauſe, yet 7 Co. Rukver's caſe, is expreſs, that where 
matter in one county is. dependent on matter in an- 
other county, the plaintiff may lay his action in either. 
Pier curium. The law is certainly ſo. Therefore the 
plaintiff muſt have judgment. Vid: Stra. vol, 2. page 
727. Royms vol. 2+ P. 14. 
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Han, 2 Geo, 2. n v. Wilts. 7 : | | | 


See this caſe fully tated in of wi wok, | ; 
1 the head Privilege wn EY: * 


5 WI 


Tri rinity, 2 Ge. 2. e v. PRs 4 . 


In an action of — mdinatum, the court refuſ- 
ed to change the venue from Midulgſer to Chefler, be- 


* 


cauſe it Was to ſend it into a county palatins, and 
there was no inſtance of wy it in ſuck an 1 aQion. 


SOA. 1418, © Vide Stra. vol. 3. . 80. 
Hilan, 3 Geo. 2. Dickinſon Vs 2 


"It was held, 9 that as 
change the denne before a plea pleaded, fo the plaintiff 

22 in like manner ore to diſcharge the rule on un- 
dertaking Pd So material evidence before « replication 
or pleas, Fide Stra. vol. 2, pb. 858. "62th e 


Hilary, 3 Gin. 2. Cle ve Leleb mere. |. . apolicy was laid in Lenne, nd 
0 


N It was moved on 
rr 


The venue was changed ru London to Middleſex | 
on. motion. Fide Stra. vol, 2 f. B57. 


Trinity, 4 Geo. 2. The Mayor of pu v. Bait. 


The action was laid in the county of Poole, for a 
duty claimed to be due to the corporation; and on 


7 2 


motion, the venue was changed to Hampfbire, it ap- 


earing manifeſtly their could be no fair trial in Poole: 
25 Stra. vol. 2. hp. 974. N 


Mi thaelmas, 4 Geo, 2. Dipl * v. Chalk. 


1 (Aion of debt for rent laid in London, on 1 p- | 
nana io 0 . 


ro] demiſe of lands in Kent;' the court 
nee the venue, ſaying, they never do it in debt. 
Vids Stra. vol. . 5. 878. ee ee | 


Trinity, 5 Geo, 2. "Tho Kine ve Clden, 


An information was laid for an affault in idle oe 
and the court refuſed to amend it by laying it in 
dun. Ln Stra. vol. 2. p. . Up 


"Trinity, 3 Gun Briftow v. Tits, 


the 1 from 


/ 


This court was moved to cha 


ili to Dorſet, on an une that the cauſe of action * 


if any, aroſe in the town of Poole, which is a town a 
county of itſelf. 

"Per curiam. We never change a venue but i into the 
county where the cauſe of action is ſworn to ariſe, nor 
even then neither, if it is a place where the judges do 
not go; fo 9 ou can take nothing by the motion. But 
however, if you can find an inſtance of its haying 
been done, you may move it again. Yide * * 
Lord Haw: 135» 4 


1 bebe Masbe 


The court was moved to change the venue from | 


Middleſex to W:ſtmorland, on the 2 —— 


that the cauſe of action, if any, aroſe in * morland, | 


and not in Middleſex. 


Lord Hardwichke. We cannot do that for it will ; 


delay the plaintiff till the ſummer a 
Then it was prayed that it might 
| ſhire, which is the neareſt county into which the 
Judges go in the Lent ur. 
Lord Hardwicke. We cannot do 7 neither with- 
out conſen 1 therefore e. notice, and move it ww. . 
Vide Caſes 7, op Lord aw, þ+ 210, | | 


, 9 Ge 2. ieh v. Mergen, ones 695. -| 


Ses this caſe full: fared this 
N the head Þ Friel: in page 754 of work, | 


0 1 


changed to York- 


#4 


2 IL | 


7. * Per curiam. Hough a plaintiff cannot regula 
; move to change t e venus, yet he may in . ny 
the defendant muſt ove to 


"I 


a 
4 


+: 

* 
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22 action 10 tam 3 ſtamp we "74 
court was moved. on the common affidavit to change. 
the venue from Mia ex to Monmouthſhire. i 

It was oppoſed, ag being an action of debt, 
Lord Hardwicke. "In ations of debt on ſpecialty, in- 
deed we refuſe to change the venue. But. I 45 
know that this is againſt the courſe of the court; * > 


fore be i it ſo, Fi de Caſes Temp. Lord Hardw. 2 165. 
f Hilary, 1 5 Geo, 2 2, PE Vo Tith, 


by movin = amend. And it was accordingly done 


; Middlifex, * 
5 


3 
: 
i 


in this caſe by ſtriking out Dor/ethire, and inſertin 
Eh Sire, wt 2, Þ» 1169, 5 5 * 


4 


Hilory, 16 Gm 2. Howarth v. Wi . 


delivered here on the 
an affidavit, that it was ſigned at ol, and that the 

| common TR to change the venne was ſent for, that 
the parties might have time. And the court inclined to 
have granted the motion, if it had not appeared to have 
ariſen in Brj/tel, where _ is no Lent-afizes ;' and 
they could not order it to an adjacent county, without 
conſent of both ſides, though the defendant offered his 


_ conſent to ayoid delay, 2 Sers. vol. 2, p. 1180. 


lar 


Hitary, ty e's 2. "Revit, wn and ethers v. cue. 


On the e of Rus ve „ Ti, the court 
ſuffered the plaintiff to amend the venue, after the 
defendant had changed it on the common 19 2525 

288 Stra. vol. 2. p. 1202. 


Michaelmar, 18 Gere 4. "Sovibbotje v. Bet. 0 


The court refuſed to change the venue into Durham, 
the judges not going thither in the Lent-q Wo 
Whereon the defendant offered to try it in Yor 
but the pings refuſing to conſent, the court ſaid 

bw could do N in it. Fide Stra. vol. 2. page 
41210, 


my, 9 Guo 4. Mort v. Abbe. IX 


The venue was laid in London, and it was . to 
change it into Salop, on an affidavit that the cauſe of 
action aroſe in Den ighDire, and 8a/op was the next ad- 


| mp Engliſh county. But the court ſaid it could not 


done without conſent. And Deni 2 3 2. 2% ſaid 
it was denied to him, 1Mithaelnas eb. 2. Llyd d Vo 
Williams, Lord Raym. 1418, Vide Stra. vol. 2. p. Os 


Trinity, 21 Geo. 25 | Tindale v. Gwynite, 


Notwithſtanding the caſe of Afvore v. Fernybouth, 
the court granted a rule to cauſe why the venue 
ſhould not be changed from Landon to Carmarthen ; 
and it was afterwards made abſolute on an affidavit 
of ſervices Vide Stra. vol. 2. p. 1 


Tri ity, PEP oe She Mg is ers and others. 


' | See this caſe fully ſtated in 80 of 
under the head Tia, ke. page N this work, 


' Trinity, 4 C0. 3. r v. Saladins. 


On fheving cauſa wh the venue ſhould not be 
changed from the iy of Chet id the county at 


"_ e 1 are all of 
EA the court ought to change the wenue, 
n it 2 on —_— laid before them, 
+ that there is a probable apprehend that a be had 


opinion, that in tranſ- 


igen f cannot be 
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agai 


à general prejudice: in the city, the ecurt made the 
ruls abſolute. Vi Bure bol 3. f 1% 


. ; E * N ; $.. 
Haden 5 ? Li 3 n IIS 4 Or 0174 JI97 | 
A writ of error was brought on a judgment given in 


*. I WV.) EY 


In the preſent caſe, there having been a trial in the 
cy, Md 6 — trial ordered, becauſs the verdict was 
inſt the weight of the evidence, andthe damages 
exceflive (if it had beem warranted by the evidence) 
and there being a ſtrong prof given by aauvitt of - 
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ö ene nnen 2 | HF, 
See this caſe fully ſtateck in page 470 of this work, 
under the head Executors and Adminiſirators. oy 


C454 Y 
: 3... Is,» 
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Hilary, 5 V. & M. Cattle and others v. Andrews. 


o 
7 


11 127 '-., Error. 


: 
\ 


wf $f 
* 


the C. B. in an action of treſpaſe, wherein che plainti 

declared againſt the defen ö treſpaſles, 
vin. for breaking and entering his cloſe, treading 
down his graſs, 206 taking and carrying away water; 
the deſendant juſtiſied as to all, on which they, were at 
ing down, & c. but gave no verdidi as to the other mat- 
ters; this was adjudged naught: and for this cauſe the 
judgment was. reverieds . Vide Salk. vol. 3, p. 778. 


Eaſter, 7 W. 3. 5 Mikwoed v. Leech. 
In an adtion of treſtalis the words again/? the peace 


were omitted in the declaration, and therefore, after 
the execution of a writ of inquiry, judgment was ar- 


reſted on motion. Ry Wo : 
Holt, Chief Tuſtice, ſeemed to incline, that it would 


have been good after verdict. Vide Raym. vol. 1. page 
In an action of 2r2ſpaſs- for an aſſault, and battery, 


the plaintiff declares.on a battery on the 1ſt Febroary, 


in the 8th of the preſent King, which is not yet come; 
and this was moved in arreſt of judgment. The 
council for the plaintiff acknowleged, that if the time 
in the declaration had been after the bill filed, and 
before the trial, the judgment muſt be arreſted; be- 
cauſe then it would have appeared that the jury gave da- 
mages for an action ariſing ſince the ſuit commenced; 
but in this caſe, the time being after the trial, it is as 


| 


N 
br 


| 
| 
| 


iſſue, and the jury found bim not guilty as tothe, tread- 


4 


if there were no time at all, it being impoſſible, and 


therefore helped by the verd:i#. Sorrell v. Letbin's caſe, 
Michaelinas, 26 Car. 2. was the ſame with this; where 
an a//ump/it was laid at a time not come. 


er cufium. The day alledged is no day at all; the 


time is but a circumſtance, and therefore judgment 
mult be given for the plaintiff: as in Wall v. Dukes, in 


1 


this term. Vide Mod. Rep. vol. 12. b. 102. IF 
Michaelmas, 8 Ve 3. Mall u. Dukes. _ 


In an action of treſpaſs, on a verdid for the plaintiff, 
it was moved in arteſt of judgment, becauſe' the treſ- 


paſs was only laid to be at divers days and times, 


without laying any particular time. 


Per curiam. It is well enough after à verdict, on 


the fame reaſon with Blackbalf v. Eccles's caſe, this || i 
| judgment, that the declaration was too uncertain for 


the time; but being after verdid, it was held well, as 
Would any indebitalus 


term. Jide Mud. Rep. vol. 12. P. 105. 272 
Hilary, 9 M. 3. Auommaus. Ml 


In an offump/it againſt uo, there was judgment 


by default againſt one of them; the other pleaded pay- 


2 4 


$4.5 


ment in ſatis faction of the whole debt, but at the trial 


proved only payment of his ſhares. 


þ Holt, | | ; 
only as to this defendant, they muſt find for 


plaintiff, and ſo they muff, though they find the pays; 


, - 


1 


Chief Juſtice, If che jury find: = diſcharge 


1 


* 


S 


Verdict, Uentre, &c. 


[nent ted 6: hd whole: debt; becaufe the other de- 
| fendant has confeſſed the action, and the finding of 


| 


— 


. #* 7 
* * 
14 


ne | 
On an andebitatus 
ed by the defendant for the plaintiff, to the uſe of the 


defendant, on non aſſump/i pleaded, a verdict was found 


the jury cannat diſctiarge him ; whieÞ as done se- 
cordingly, and ſmall damages given. 
| 1 Bl 


Nd Salk. vol. 
Jo 7 : 373˙ «7 „t Wi 8 585 5 5 r 
alas, 10 V. 3. Anonymaute. |, | 
In 20 Sion of Ae on, 3 bond, pa able in 1668, 
payment made in 1589 was pleaded, and iſſue being, % 


joined on it, vexdif? was given for the plaintiff.. An 
the defendant moved for 470 der, 2 the iſſue 


was immatesia renn 5 8 . FA f 
Per — The v/r4# being for the” plaintiff, it 

is well ea For if it had been paid in, 1668, it 

Ce. 43. But there the judges ſeemed co be of opinion, 

that if the verde had for th defendant, it had 

been ill. And Pawell, :Juſtice, obſerved; that if pay-' 


not been paid in 1689; and it is wy Mebolt's caſe, a 


ment be pleaded to a ſingle bill, it is good after der- 


. * 
a de Raym. vol. o8, | 
itt, Vide Raym. ve A. re Pang 
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See this caſe fully ſtated in page 24 of this work; 
under the head Alion. wa 1 2 9 75 + "YT, Oh, > 
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: 1 MichaeImarg ir g. Harpen v. Davy, . 


fs 
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* . 
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bes 2007095 l «lis. = e 
The plea was entered of : Fa/ter term. The 
e wg that che bill was e i tary 
term, and an inparlance to Eaſter term, and then 4 
plea of Zafter term, and iſſue joined, and a berdict for 
the plaintiff. A new trial being granted, the re- 
cord of ni/i prius was of an appearance and plea of this 
preſent Michaelmas term, and a verdi for the plain- 
tiff. On a motion. to ſet aſide the verde, becauſe it 
was another iſſlue than that which was tried, being of 
a different term, and on a plea of another term; a 


4 


5 - 


the cafe of Doberteen v. Chancellor, was relied on. 


Holt, Chief Juſtice, The verdi& here is on a plea 
and iſſue of Miehuelmus term, which is entirely different 
from the record on Which the i verdidt was obtain- 
ed, and ſo not the ſame iſſue that was directed to be 
tried again, and therefore ought to be ſet aſide. For 
though a new trial was Nabel. yet it ought to be on 


| the old plea. And the verdic was accordingly ſet 


 Michaelmas, 11 I, 3. Turner v. Main. 


In an action on the caſe brought by the aſſignee of 
commiſſioners of a bankrupt, ſetting forth, that the 
bankrupt had recovered ſuch a ſum againſt the defen- 
dant's teſtator, and that execution remained to be done, 
and the debt was aſſigned to the plaintiff; and that goods 
to ſuch a value of the teſtator came to the defendant's 
hands, which he converted to his own uſe. After ver- 
dict it was moved in arreſt of judgment, fr/4,. That it 
was not laid where the goods came to his hands, or 
where the converſion was; but not allowed, becauſe, 
though the A would have been good on demur- 
rer, yet now ie was not material after verdie?. Vide 
Mod. Rep. vol. 12. p. 306. | In 


5 Wa 


* } 


\.*. Michaelmary 12 l. 3. Snow v. Eorebrafe. 


On a guantum meruit on a ſpecial. promiſa, for. tha 

whereas the plaintiff, at the . — mats, (96, that 
did. and, the defendant with, meat, drink, and lodg- 
ing. for ſeveral months, he ptomiſed to pay him what - 
it was worth, After verdicꝭ, it was moved in arreſt of 


umpfit far divers goods, eſpe- 


cially being executed. "Therefore judgment was given 
for the plaintiff. Jide Mad. Rep.” vol. 12. p. 1255 | 


* 


Bala, 13 . 3. Palmer v. Staveh. 


ofſamp/it for money had and receive 


for : 


for the plaintiff.” And now the court was moved in 
arreſt. of judgment. that the plaintiff had no cauſe of 
action, the money being received for the uſe of the de. 
fendant. This was compared to the eaſe of Ngſworthy 
v. Mildnan, 1 Mod. 42. 2 Heb. 615. and ſaid, that be- 
ing for money received, it ſhall be intended that the 
defendant ought to uſe it, but that nevertheleſs he 
ſhould be anſwerable to the plaintiff for it. 1 Sid. 
306. whete the plaintiff aſſumed to pay inſtead of the 

defendant; and held good. That the words, to the uſe 

of the defendant, ſhould. be rejected after verdad, being 
inconſiſtent with the finding of the jury. 138. 981 
Holt, C. J. We muſt reject the words that are in- 
ſenſible, and retain thoſe that are ſenſible. Money 
received by the defendant for the plaintiff, is good; and 
then the words, to the uſe of the defendant, muſt be re- 
jected. And judgment was given for the plaintiff, 2%, 


ö 8 3 þ 70 4 ; bd By 19S 
Michaelmas, 19 V 3. Holen v. Sutton. 
48 Y ; 0 7 i 7 ' * . 1 . — 4 , ) - Pe ? 
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In an action of debt brought by an executor for an 
eſcape of one in execution on a judgment of the teſtator, 
where the plaintiff declared in the deber and detinet ; 
aiter v#rdifF it was moved in arreſt of judgment. Ahdit 
being doubted whether it was helped by the general 
words, of matters of like nature, in flat. 16 & 17 Car 2. 
to maintain it at another day, were quoted 1 Sid. 
379. 341. 2 Keb. 407. that is, that it was helped after 
verdid7; but Holt, C. ] ſaid, that debet always is where 
the action is in the party's own right. Adjourned. 
Vide Mod. Re. vol. 12. p. 565, . 


Zafer, 1 Am. Anonymous, 


If a jury ive 2 uerdic on their own knowledge, | 


they ought to tell the court ſoz but the fair way had 
been for ſuch of the jury as had knowledge of the 


matter, before they are ſworn, to tell the thing to the | 


vol. 76 P. 6 | 
ASE TINTED n 8 "DIS. he 7 
Michaclmar, 1 Ante Eaft v. Eſingtn. 
3 f hay": in page 230 of this work, 
under the head Billa of Exchange. © 
e 
Is an aQion.on the. caſe, wherein the plaintiff de. 
clared, that in conſideration the plaintiff had promiſed 


court; and be ſworn as witneſſes, 5 Vide M 4 Rep. 


* 
h 


the defendant to buy up for: him all the plums: be 
could, and deliver them to him, the ant pro- 


miſed to pay the plaintiff ſo much per hundred for the 


black and blue plums, and ſo much for the white; 
and avers that he bought and tendered; the defendant 
ſo many black and blue plums, and he refuſed to 
accept them, to his damage, Ga. After verdidt for the 
plaintiff, the court was moved in arreſt of judgment. 
Ni, hat it did not appear how many blue plums, 
how many black plums there were; that is, how 
many of each ſort. But to that it was anſwered; and 
reſalved, that the black and. blue ones: being to be 
both of the ſame; price, it was not material; other- 

wiſe, if the white and black had been put together 
without difference. Seconaiy, That the plaintiff. did 
not aver, that the plums he tendered; were all be had 
bought, or could buy; and unleſs he had done ſo, he 
had not performed his part, and was not entitled to 
his ation, But to that it was: anſwered, and reſalyed, 
that it was now cured by the verdift; for unleſs the 
plaintiff had proved, that thoſe were all he had bought, 
or could: buy, it would have been againſt him, for 


want of proving the performance'of the conſideration. 
93 4 that * 4 anne g ; 8 


* * £4 &; SET $ e * 37 a + #- 4 1 
* = 1 - , * — 
| | * . * Vs war 
$ 1 '3 E MN 4 * 1 


_ were. cuſtomary tenements, parcel” of the manor of 


Tregaun in tho county: of : Cirawgll;/ and by the cuſtom 
al the manor are demiſeable by copy of court- roll to 


* 


"IC 


Uerdic; Uenire, &c. 


nnn ib. EET '% 031 . 1242 * mt, eee: ok 
bes or three. perlons for the term of their lives, and of 


! 
[ 
| 
' 
| 
| 
| 


| 


| 


P * a he Bees 
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4 72 named id th he 

the perſon fr in the grant enjoys the-tene- 
ments, c him alone during hie life; and ſo. the ;/econd 
and third: that by the cuſtom of the manor, the Lord is 


ſeifed ; that one E. M. being 
virtue of a demiſe made thereof td him by Thomas: late 
e of Exeter, immediate predeceſſor to the leſſor 


| found, that. 
| | 44 IT” , 5 | . | . 4 1 * 
Michaelmat, 4 Ann. Anonymouse : pitt Wet 


| Wi 20 according to, th | 
a criminal proſecutions Nad Mats Rep. vol., 1. p. 84. 


under the head Declaration. 
* 


. 


as named in 


the longeſt liver of them, To hold. ſurceſſiv 
| the manor, 


and that hy the duſtom 


| to have an hecriat of every ſuch perſon ſucceſſively dying 


Lord of the manor, by. 


the plaintiff, did, by copy of court- roll; grant the 
tenements in queſtion to one To NM. and his ae „ 0 
hold to bim, and his aſſigns, for the lives of 7 P. 
. Vi. aod.of the ſaid T. M. and of the longeſt liver 


of them ſueceſſively, Se. e r 
Holt, Chief Juſtice, ſaid, that this matter might 
have been better found; but though it be not found, 
that T. N. is living, yet when the jury find: a grant to 
him for his life, we muſt intend, cin a heal verdict, 
that he ſtill continues alive, eſpecially when the 


plaintiff is to make out a title to avoid the grant; but 


it would be otherwiſe on eas Which was agreed 

to by Powell, hay who pes We cannot preſume 

that he is dead; 

muſt take him ſo ta continue, unleſs. it were expreſsly. 
t hes lince dead- Yjde Raym- wok. 3. J. 95. 


SM JEOF 17 78 
2 
1 4 - 


oy 


101692 9%9 . h6f S964 


 4ijudged, That when, a jury, brings in a verdith ind 
2 is ſunpluſage, the court will reject the ſurplu- 
Ages 3 . AM ; 


© 90. H. 6. 20, 1 
lad. Reps vol. 11. p. 6. 


* d 
; Xx ; 2 Gas, To 
5 3 PILES 4 - & * IF A. K Þ 
Y * 4 * 7 & þ * 5 s * 4 — I 9 4 14 # 4 1 ” x 
| 


The court were of opinion that the entry of a ſpecial 
verdi, though on à criminal proſecution, may: be 


n 
83 7 


** o 


amended, if it was not entered acecording to the notes 
taken; and the roll may be amended. | | 


Gould, Juſtice, cited, Raymond, 460. and. ſaid the 


court frequently. amended; informations. 
er curiame If 
verdict is entered for the defendant,, yet at common law 


caſe. If in a ſpecial verdi}the clerk: takes the minutes 
right, and the uerdid is entered, up wrong, the court 
amend the roll accor minutes, tho" in 


Hilary, 11. Ann. Parker v. Lang. © 


See this caſe fully ſtated in page 38 of this work, un- 


der the head Afions 


ap ' . ig Pegg 5 ; oy | 
Miebaelmas, 12 Ann. Fathſom've Laverights © 3 
| See this caſe fully ſtated in page 351 of this work; 


- 
* 


Tun is Hin." Malin v. ln ., 


See this caſe fully ſtated in page 729 of this wor 
under be | head Plas, Pleadings, &c. ENS. k, 


 Trinity,. 8 Cn. Manus v. Arber. 


' See this caſe fully ſtated in page 195 of this work, 
under the head Bantrap in. | 


ug, 9 Gove The King vs Alexander Jon. 
On a motion, a rule was made for the defendant to 


ſhew cauſe why an information in nature of'a uo war 
rants ſhould not be granted againſt him, to thew by 
what authority he elaimed to be Mayor of L. in the 
county of Cornwall, EP 
Afterwards a trial was had on this information, and 
a verdi was found fot the. plaintiff. And now the 
courr ws 72 5 4 ſet it aye, for 3 1 
ane 7. J. for: not producing the eorporatibn- 
books a6 — | 


for that purpoſe, with which he was ſerved. _— 


ori 


of | 


for he being once . found, alive, we 


Vide 
, & * * * . p 
F 


{ 2 fury find for the Seen dd the 


tn rule of court made 


: 
1 
1. 
1 
{| 


r 
7 : 
— —— — cu; 


2 A - 
—— —— In ng tr ———̃ —-—3q _ 
—— 2 . EE EL VESTS — - DE ED TS — — 


— 


rea A —— ———_— — og —— — = < . 
— EI * = a : l — — — 4 8 — mb — — 
. 7 — — — —ñ —— — ob 
PIC — * - 8 2 — Tho he 


— r 


— 


r 


= 
2 


*. * — 
n — — 
8 3 « 7 3 3 
N Nr g 
— — 

= 

8 4 


= 
RES 
3 


I n - mo — : : 
2 Y = \ — 8 ; 
— + Tones - re 8 . — * — — 2 
— TE oe "eng IB. 
I — — bh - = - b 
a "FRIES e 
5 e - mens” 
- SOS? ama ib — 4 Br 5 
— : z 2 : 
0 * 


* * 
* « 
4 
” 6 
* 8 — 2 — 2 — ro 7 
— —_ 7 — <4 Date "I. - z 
5 — * 1 
= " —— ¶ A— — 8 4 — 
2 W Es __ — 2 : 
& q 4 
r — 
S R * 2 
2 * 
* 
— . m A W 
— oy 4 
— 
— * 


812 
Pier curiams There is no room for an attachment, 


ranted, becauſe that would be 
againſt the report of the Judge before whom this trial 
was had, who was ſatisfied that this wverdt& was not 
againſt evidence; ſo that nothing is offered for a new 
trial, but only that the long continuance of this * 
oralty ſuppoſes, that the defendant had a right to 
Mayor, and the inconvenieney, if he was not Mayor, 
would be, to avoid alt the rr acts done by him 
as Mayor for many years paſt. e 

a The queſtion only was, whether*he was duly elecł- 
ed into that office? That is a queſtion concerning the 
right, and in ſuch caſe the long poſſeſſion of the may- 
oralty, or the many inconveniences 
if he was not duly elected, ought not to be regarded. 

So that this verdia7 being given on good evidence 
and ſo certified by the Judge who tried the cauſe, ſhall 
not be ſet aſide for any of the reaſons before-mention- 
ed, and therefore the rule was diſcharged. Fide Mod. 


Michaelmas, 9 Gee. De King v. Jones and Powell, _ 


the defendant and one Powell, for pretending to be 
durgeſſes of Brecknock in Wales, there being evidence 


given, that the uſage had been againſt the charter, , 


the jury gave a general verdidt on the uſage, viz. that 
the defendants were not 455 . 

The court was moved to ſet aſide this verdia, for 
tte reaſons ; firfl, becauſe it was againſt evidenee 
and, /zcondly, becauſe the jury refuſed to find a ſpecial 
verdict, which they ought to have done when it was 


required. 


'Fhe queſtion was, whether a verdi& of acquittal, on | 


5 in nature of a guo warrants, may be ſet 
aſide | TING N e 

Fhis queſtion being found difficult, was referred 
to all the judges of England, who were equally divided 


in their opinions. 


But afterwards, on the laſt day of Hilary term fol- 


lowing, the Chief Juſtice declared, that it was the 
opinion of the whole court to grant a new trial, if it 
could be granted by law ; but it being a point wherein 
the Judges had ſo much differed, it ought to be well 
conſidered, becauſe it affected aff the corporations tn 
England; and that it was never 15 known that a ver- 
dic was ſet aſide, by which the defendant was acquit- 
ted, in any cafe whatever on a criminal proſecution. 
Vide Mad. Rep. val. 8. p. 201. 


1 16 Geo. The King v. Colvin. 


See this caſe fully ſtated 
under the head Attachment 


in page 136 of this work, 


Fafter, 10 Gro, Burger v. Brachers 17 55 
See this caſe fully ſtated. in page 353 of this work, 
under the head Declaration. * ET 


Michaelmas, 12 Ces. Hall v. Cove. 


See this caſe fully ſtated in page 799 of this work, 


under the head Trial, &c. 


\ Michaelmas, 2 Geo, 2. The King v. Upton 
After a'verdi# for the King on an indictment for 


vſury, the court was moved in arreſt of judgment, chat 


they had only laid a corrupt agreement, without any 
loan, or taking. exceſſive intereſt in purſuance of it. 
And. the judgment w 
Str, a. vol. 2. P- 816. 7 


mn s 5." The King v. e 

ee this caſe fully fiated in page 70 of this work, 

under the — N "_ 
1 


«a7 * 
* # do 


a 4 


that would follow; 


Verdict, Uenire, &c. - 
becauſe this perſon has not diſobeyed the rule; and a 
ne trial ſhall not be 


* 


* 
* 


ee... Of 


N 


| 
þ 
| 


| 
1 
| 


* 


court of Briſſal, where 


on the policy h 
have begun, the plaintiff could not hase had a verdigs, 
and the rule is general, that a verd;# will ſupply the 
omiſſton of a thing that was neceſſary to be proved at 
the trial ; and therefore, in the caſe of Hud | 


not the 
is. joine | 
On an information in nature of a quo warrarito againſt | The court was moved_in arreſt, of judgm 


cording to 1 Roll. Abr. 59. Cro. Elia. 561. 


| 


was accordingly arreſted. Fide 


[ 


vs 


85 Eaſler, 4 Geo. 2. Ball v. Knight: Error: 5 


e plaintiff had à verdi&; on 
- Court. 3 . | 


nd, Chief Juſtice, that if the loſs. 
been before the adventure was to 


- Adjudged by Ra 


V. "Jones ; 


| the want of an attarnment in the declaration was helped 
by the verdidte Vide Fitz-Gibbons, p. 274. 


Luar, 7 Gio. 2. Cary v. Hinton 


J an ation of zreſþoſs for breaking and entering bie 
. Cloſe, and treading down the graſs. The defendant 


pleads that the places in which was his proper lands. To 

which the plaintiff replies, that it was the eſtate of in- 
heritance, and the proper lands of the plaintiff, and 
proper lands of the defendant ; on which iſſue 
„ and a verdidt for the plaintiffs -. 4 
ent, that 


this was an immaterial iſſue, for this is a poſſeſſory ac- 
tion, and the plaintiff may have the inheritance in 
him, and yet not be in poſſeſſin. 90 

Per curiam, It being found to be the plaintiff's: 
eſtate of inheritance, we muſt take it he had the fee, 
which is the whole intereſt, and that the defendant 
had no intereſt at all, We are not to preſume a po- 
ſeſſion diſtinct from 8 fes; and here is enough for us 


to ſee where the right of the caſe is, and to warrang 
our judgment for the plaintiff. Vide Stra. vol, 2. p. 973. 


| after, 8 Geo. 2. The King v. Francis and others. 
Lord Hardwicke. In this eaſe there is a plain charge 


of grand larceny on this verdict; the poems cannot 
be diſcharged, but muſt be remanded, and then they 
may be removed by habeas corpus to be tried for-this 
(one larceny ; and this makes this caſe different from 
be King v. Burridge, 3 I. 3. Keb. 439. becauſe here is 
a felony apparent on the verdi, but there no Fe 
appeared. Vide Caſes Temp. Lord Hardw. p. 11. 


Hilary, 11 Cn 2. Hooper v. Shepherd, Error: 
In error on a judgment in C. B. in an action of:debe 


on a charter-party, whereby the defendant was to pa 


y guincas per month; the plaintiff ſtates, that 652 /- 
. was due for the whole, 152 l. 10. which de bad 
received, and the remainder was 500 
action was brought. Fhe defendant pleaded, that he 
had paid at the rate of ffiy guineas fer mouth for all 
the time the ſhip was in his ſervice : and iſſue being 
taken, that he did nat, the jury find, that 357 J. 115. 
po A unpaid, but ſay nothing as to the reſt of the 


5oo „ FFC | 
It was firſt objeQed, | that covenant, and not debt, 

was the proper action: but this was got over, it being 
founded on a deed, in which caſe debt will — D | 
75% BF 
Noll. Abr. 597. Sti. 31. 3 Lev. 429. | . 


But then it was objected, that this was an imperfeR - © 
verdict, the jury not having anfwered to all they were 


charged with, according to Co. Litt. 227. a, 
r-. 802. pl. 5. Croe Fac 31. 113. 3 Lev. 55. 
But the court held this caſe was not thereby diſtin- 
guiſhed from the 17 rule, and therefore reverſed 

the judgment. Vt Stra. vol. 2. p. 1089. Es 


” 


Michaelmas, 14 Gee 2. Marton v. Fentin« © 


a ju and 

day of April 2740, when he was choſen Mayor: 
hed received the ſacrament within a year before 
his election to be Mayan, but not within a year * 


J. for which the 


\ 


= 


he was choſen a jurat. And the queſtion was; whe- | with a futther day of payment ſeveral times, till H. 
ther „lat. 5 Geo. c. 6. ſelt. 3. could operate ſo as to give [ eke bee rob ien e is i eo ** 
him the benefit of the non · proſecution in ir months, | The court thought the plaintiff had taken an unfair 
with regard to the previous qualification? And the advantage, contrary to Juſtice and good conſciencs, and not 
court held it did, or elſe he would be under ſome degree | only ſet aſide the beradici, but ſet it aſide without pay- 
of difability or incapacity, when the act ſays none ment of cofts : and declared, the next time that a 
ſhall be incurred. — 4 party ſhould. obtain a veruid in like manner, by an 
But then a doubt was made, whether, as the verdi unfair unconſcionable advantage, without f 
id, an 
. 


was ſilent as to any proſecution, it was ſufficient for | real queſtion, they would ſet aſide the veruic 

the court to give judgment on; and whether it ſhould | make him pay the coſts. On which a new trial was 
not have been found negatively, there was none. But | ordered, and the defendant had a verdi on the me- 
the court held it well enough, for the plaintiff had no- rits. V ide Bur 0 vol. 1. p. 353. a lng! nts 
thing more to do than to find his election ; what is to nn dnt nb DO , 


avoid it, ſhould come from the other ſide; and that as Trinity, 30 8 Brinds, Feuer of" e | 
16 on 5 130; Ar has aaa why, GE yarns. 


* 7 % 
is IS 


it is not found, there was a proſecution, which it lay 3-515 F | * 9 bot” \ 
on on L 66 to ſhew; 2 2 not be war- , +5 Ci, r = rs hits 2 
ranted in, ſaying the plaintiff's election was void: See this caſe fully ſtated in page 498 of this work, 
and therefore they gave judgment for the plaintiff. | under the head Frand, . „„ 


+4 : 9 f 


5 i 


Vide Stra. vol; 2. 1445. I e | 
Zaſter, 16 Gto. 2. * ome Dai of uh Earl | Trinity, 30 & 31 Geo. 2. Cogan v. Ebden, and anather. 
1 e On a motion to ſet afide a verdi#, as being given in 


On a ſpecial verdift in gjeftment, the defendant F | by the foreman, contrary to the opinion and intention 
ed under a common recovery, whereby it was inſiſted | of eight of the jury; de court made a rule to ſhew 
that the leſſor of the plaintiff was barred, But an excep- | cauſe why on reading the affidavits of theſe erght jury- 
tion being taken, that no writ of ſ#/in or execution is | men the verdi& ſhould not be amended and ſet right, 
found, the court was of opinion that the defendant could | according to the truth of the finding, but the matter 
not take any advantage of the recovery. It was then | never came before the court again. It appearing that 

moved, that a wvenire facias de novo might go, this being | the court, on deliberation among themſelves, had come 
an old recovery an hundred years ago, on which exe- | to; an opinion, that in this ſhape the verdict might 

cution would 1 and in fact there was a | be ſet right. Vide . „ 

8 . | ha 


torit of ſeiſin, a return; and ſo this recovery is Ee 6; eras parkos nam dk 
Eafter,. 31 Geo. 2. The King v. Peters and others, 
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compfſeatly found in a cauſe now depending on the de- . Eaſter 

miſe of the Duke of Athol; it was likewiſe inſiſted, that | |: Cauil v. Burngford and others. + 
the minutes find this , ni , 0 ogy wt 
warrant the inferting this. [See this caſe fully ſtated in page 596 of this work, 
Pier curiam. A venire facias de novo can only be under the fron Wie: nt and Execution... . 
E 7 = n to the court an Fly r V 
and unleſs the record warrants it, it will be error to ine an C ire. „ 
grant it. 8 Co. Loveday's caſe. It is not the verdidsds,, Trinity, 31 Geo, 4. eee h.. 
bat the defendant's title that is imperſect: how can | See: this caſe fully ſtated in page 5 
we ſuggeſt, that the jury have miſbehaved themſelves? under the head Furors, 
And yet that muſt be an introduction of a venzrefacias | oY oe 


We nou © a 3 abt 25 1. 27 aa. 3 3 * - | a 7 EP 2 4 
It was then prayed, that an entry might be made of | Michaelmas, 32 Gets 2. Hawks v. Crofton, Error. 
its being aſked and denied; but as to that, the court | On a-writof error brought on 2 judgment of the K. 


faid, that as it was to iſſue on the record, it would be B. in Ireland, in an action of tre aſs ui at armis. for an 

+ 5 * | % 4 * | 0 . an 
grantadle by the court where errey was brought: as |. aſſault and battery brought & fifteen years ago. 
was done in the Houſe of Lords lately in the caſe of | The queſtion on the writ of error was, * whether 
the Vine- licence office. | f ne er , 


* as eee © this verdi is fo uncertain, that the court cannot 
This judgment was afterwards affirmed in the Houſe || 44 50 %* 7 in” 6 0 Dt eger ighe". cath 
of Lords on the queſtions put to the Judges in both give-judgment on it, but muſt award a ven wre facias 
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| A own a; Ta „ de novo?” 71 2 yk 

reſpects. Vide Stra. vol. 2. p. 1138. LI — mr." an: . 2 us 3 of 

N | ied aid; e „ Is the jury is' manifeſt, and beyond à doubt, the court 
iſe” Michaelmas, 17 Geo. 2, Newcomb Ve Green. pred right matters of form, and the mere act of the 

In an action of covenant the breach was affigned in | The nt ente aa 1 Fa 

ria] . fry ae 6 AA EO, rc Lan: judgment on the ſubſtantial finding, though the c 


and Burnet, Juſtice, entered it ſo in his minutes, but | 22%? have been irregular and faulty in point of form. 


| wag | | It is very clear what the jury meant. | 
rk ring ny aurked 1 4 damages | Denior, Fer, and Wilnor, Tutices, gave their opi 
The court was Wer moved to alter the indorſement, | 21275 at large, and concurred with the Chief Juſtice. 
by making it agreeable to the judge's notes. And | alert er. — 5 Judgment bo: alfirmed. + V. ide 
' Deniſon, Juſtice, having conferred with the judge Wo nnn e, 
tried the cauſe, and reporting the matter to be as aboye | „ % „ „„ „„ 
Rated, the court ordered it to be amended accordingly. Tini, 1 Geo. 3. Edie and another, v. The Eaſt India 
Vide Stra. vol. 2. p. 1197. Wig ng eee Company. 5 . 
© Bafter, 18 Geo: 2. The King v, Elizabinh Mell. e 


See this caſe fully ſtated in page 260, of this work, | 


clear, that the court may pive 
er 


£ 


| See this caſe full 
| under the head Bill 


* 
<> 
Wea 


© bu 


under the head Gertiorari. Bai, 4 Cen 3. Hodſon v. Ricborden. 
exe, 30 C . Anderſon v. Cu. under this caſe fully ſtated in page 577 of this work, 


_ -, On''a rule for the plaintiff to ſhew cauſe © Why a . eg 
* -verdift obtained by him for 16, ſhould not be ſet 
„ aſide, and a new trial ordered on payment of coſts,” 
K „ = plane had ſold 3 E 191 e . ; 
to the defendant, who paid for them by a promiſory | Ir 7 held reported the evidence given on a writ 
note of one H. which the defendant indorſed. The of inquiry, which had been executed before him, * 
plaintiff ar Sas money of H. but indulged — on which 150 J. damages n Wl claws 
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It was an aQion brough Rey we detendant, who 


Colonel of the x militia, for ordering .che 
tek done, Ho he ee, man therein; and mad a 


l 3 the Miajory to "= ſtripped, and * yu 


drummers. at . TO 

* Of \ a motion to 0 ee Sale lediWiy' verdict engellve ads 
„A rule to ſhew cla Was o obtaine and on the 

155 25570 the court age HH their 2 | 
Monsfield. 1 am not dit ed With * 
7 5 Biff Teen Has e wy hr 1 

9 „ and there 

CR bly; and tinreafonably, (nee 


the damages are beyond the froportion of 
r. — eee i do _ 22725 a neu trial N08 to 


de n, AY ** Alte , Mer aye tt ir opinions a 


lo , and concurr ted with the Chief Juſtice. |. 
dy carla. Let the male be cba. ere Bur. 
vol 3. Pp. 1845. | "DIG dil 19859 
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It was onverell, that wh hen It r to 2 0 

Jaft juror Is br Pr via rae ſhall” ow, the a 
new. diſtringas, taking away the Faſt man of the panel, to 
diſtrain the other Fwenty-three, with an appengs etiam 
decem _ At the trial of this cauſe for want of a full 

e principal panel, owe. tales men were 
Ae 2e nt had the view, Fut eh. the 4 ſtrings: Al Was retürn- 
able as an original Mfringut, and ſo ag of the prin- 
cipal prep left out, who were not at the view; of 
which the defendapt complained, and would have ſet 
aſide the Ep! or irregularity : but becauſe no venire 
2p peared to the: court; and the matter food on record 
as an original trial, and the want. of a penire.was help- 
op by verdict ; and becauſe the cauſe was tried by thoſe 


25 e wh t he 
es re de dle 10 ies 9 dens 0 50 er 


a to bs ee for * futures . Saaler. 2. 


gung 3 Ann. Aue pen 


er curiam. Where 3 ue js proper, there, on mo- 
tion before trial, we will grant it, in like manner as 


e uſed. gt the ' affezes, nd that is ater the Jury are 
wich and then it wal be onſent, and a Juror 


os Zo ig Juſtice, I think we may n a VIeW 

without os; and. notwithſtanding this vie, a 

92 a N 4 7 when he comes to be ſworn. 
þ+ vol. &. 5. 211. 


Michaelmas, 4 Ann. Ae 
HFHlolt, Chief Juſtice. Before we make a-rule for a 


view, the venire facias muſt be returned, and then we 
may make a rule, that ſo many of the 1 mall View 


the premiſes. Vide Salk, vals 2. p. 665 
Hilary, 3? Geo, 2. 


The antin of Rules wr Views in Civil Cauſe 
& | rg of Rl — 1 following — 2 


Aer flat. 4 & Nee cap. G5 ke ect. 8. * were. 
granted on motion of courſe. On th 1455 3 0 
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The additional clauſe, no wadded to this role an in 
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arty at whoſe whale joftapee. the rule ig pray 


ing that in caſe no view ſhall be had; 
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*. rors, . who of tg he 0 I conſented; 10 45 aforeſaid, 
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0 n appeal for murder, it was adjudged that the 
count for the ph ſhall be- intended at 2 view, a Ul. 
1 Inſt, 134. if i comprehends more vill than 


one, the party muſt * it. N Raym. vol. 1. . 5. 92 
An 12 V. 3. The King v. Sir Hugh Bens 


A rule was obtained by ſurpriſe, far leave to file an 


information againſt t nt, and ſeveral other 


iſbioners in the pariſh of in Eſſex, for laying 2 tax 
nd och . ing on a Walle their vicar 
in the ſpiritual court, for — And a. eourt 
held they might lawfully tax themſelves by con —＋ — 
carry on a ſuit for the publie good of the ＋ 775 * 
in that caſe- the majority could not bind the reſt w 
out their conſent, as in the caſe of other rates, 
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e parſon of the one pary/b, the land lying in two pa- 
the ps — refuſed as evidence, . becauſe: he might en- 
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three months after the date, Ic. and / Ixpence in the pound 


at the of 82 
5 or itſelf, in caſe the obligor was then 


as a farther premium, together | 


liviog, but if he died within that time, then the prin- | 


cipal was to be loſt. 
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there was a poſſibility that the obligor might live ſo 
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Brun. 
An uſurious cuntract was pleaded in bar of à debt on a 
bond, but not ſaid that the defendant was indebted to 
the plaintiff at the time of the bond given, or that 
there was an agreement to lend money on the ſurious 
contract; and for that reaſon judgment was given for 


. 0 : ; Ivan id 1 a J { . , ; Sa _ , * 

| ty. ods. Ma. 5. 389. ( tator, the defendant pleads in bar, that it was corruptl: 

* rlalatiff * n 3 _ 25205 : 5 I agree  berween them, that e gs r l 
| . | in hand ten ſbillings on giving the note, which exceeds 
5 Eaſier, 13 W. Jo x The King v: Fare. I | therate of nue pound per cent. and therefore inſiſts that 


Hel, C. 1. On an zfſurisus contract pleaded, the 
proof lies all on the defendant ; for by his plea he con- 
Yeſled the debt. Fide Mod. Nep. vol. 12, p. 516. 
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aer, 13 V 3. Aiummaus. 
. Halt, Chief Juſtice- The bail to the action may 
plead: an 2ſuriout contract, though he be not privy to 
it. And a ſpecial plea is no plia till it be paid for; but 
if the panty accept it, without inſiſting on that, it will 
be well. Vid ad. Rep. 12. p. 493. F 


_ Michaelmas, 1 Ann. The Queen v. Sewell, alias Beaux. 
; . Uk. ann . 3 DEL | 1 g | 
gee this caſe fully ſtated in page 450 of this work, 
under the head Evizentes 3 
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Eaſter, 7 Ann, The Queen v. Dy. 


4 udged, That no indictment will lie on the flatute | 


of v/ury,: for the method the act preſcribes muſt be fol- 
lowed : therefore an indictment in this caſe was quaſh- | 


| Hilary, 4 Gin. The King v. Loggen and Froome. 


* See this caſe fully Rated in page 573 of this work, 
under the head Iadicment. : 


On a motion for leave to plead double, the court 
declared, that on non afſump/it, the defendant might 
ps in evidenc | wy ; wg N= becauſe that 
makes it a void promiſe; but in the caſe of a ſpecialty, 
it muſt;be pleaded. ' And on the trial Ge gfe ſhea 74 
admitted to give that evidence on the general iſſue, and 
the plaintiff was nonſuited. Vide Stra. vol. 1. 5. 498, 


Trinity, 11 Geo. In Middleſex, FM I „ 
* > EE, 44 2 Are ume. Chief | On an action on the caſe brought on à ſpecial pro- 
oO TEOSTEG een n | miſe, © to pay the plaintiff 7wenty guineas on the death 
In an action gui tam on the ſtatute of uſury, the Chief |? whe of the wife; in conſideration of two guineas in hand 
Juſtice refuſed to let the party to the contract be a wit- paid by the plaintifF to the defendant, The note was 
neſs to prove the re-payment of the money, becauſe till in the following words : | LT” CO 
that was proved, he was no witneſs at all. Vids Stra. „ Memorandum. In conſideration. gf two guineas re- 
vo. 1. p. 633, e yea 70 ; ** ceived of Aaron Lamego, Elqz c. I promiſe to pay 
Mare. e done 4 N ar bat hwy eee 0 him truenty gumeas on the deceaſe of my prelent 
Michaelmas, 2 Ges. 2. The King v. Upton. | © wife, Anne Gould.” W 


See this caſe fully ſtated in 


under the head Verdict, Venire, 


Eafter, 9 Geo. 2. Buſh and athers, Affgntes of ones, v. 
To Cin, Nadir on a judgment by confeſſion, the 
ON | feſſion, the 
defendant pléaded, that the warrant of attorney was 
given on an uſurious contract. N demurrer it 


was held, that chis was mot within ar. 12" Hun. fer. 
2. 4. 16. or to be got at this way ; for this is no con- 


page 2122 this work, 


2 aſſurancſe. 9 MD 
The court however inclined, that it might be got 

; 1 hat it might be got 
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| and both parties becoming bankrupt, and the com- 
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under. a doubt how it is poſſible to come at this 9 
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Moſley, where a warrant was obtained from an infant -. 
On the ſtatute de-religiofis, who are reſtrained from ob- 
_ raining lands by art or cunning, yeta' precipe being 


the aid of parliament to inq 

Vide Stru. vol. 2, p. 1043. 1 od 
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win, ge, | Cock v. Raff, 

In an action on the caſe brought againſt the defen- 

dant on a 3283 note made to the plaintiff s teſ- 
e 


vire into the colluſion. 
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the note hk oe the plaintiff replied; that the note 
was given for a juſt debt; without this, that it was 
agreed in manner and form, as the defendant pleads : 
to-which replication the defendant demurs, and ſheivs 
for cauſe, that the replication does not traverſe the 
corrupt agreement. DE ng kk | 
Lord Hardwithe.. This is a godd replication, and 
is a fairer way of rm, than to fay it was cor- 
ruptiy agreed, becauſe that is but the conſequence of 
law on the facts as they ſhall appear, though I agree 
it is more uſual to plead in that manner: the old way 
| was to traverſe all the.circumftances of the agreement; 
and if that were good, this muſt be ſo. 
It was objeRed at the trial, that no evidence is 
iven of the corruptneſs, but the facts themſelves, 
Bur judgment was given for the plaintiff. Vide Caſes 
Temp. Lord Hardwicke, p. . 
2. 


Michaelmas, 1 Maſſe v. Dauling. 4. 


uilaball. 


On uſury pleaded to an action againſt the defendant 
as indorſer of a note for 200 l. The cafe was, that the 
plaintiff, took the note on adyancing 197 l. when the 
note had three months to run; and at the three months. 
end took another note for 200 J. on advancing 31. 


not ꝝſury, being a purchaſe out and out of the notes: 


| miflioners refuſing to let the notes be proved, a peti- 
tion was preferred to the Lord Chancellor, who di- 


Lee, Chief Juſtice, held, that this was e within 
the meaning of fat. 12 Ann. c. 16. which prohibits 
taking more than 5 J. per cent. on any contract ditect- 
ly or indirectly: however, he left it to the jury on the 
queſtion, whether this was to be deemed a purchaſe 
or a loan; who ſound it to be the latter, and the de- 
fendant had a verdict. Vide tra. vol. 2. p. 12436 


Hilary, 32 Geo. 2. Lamego ve Could. 


The queſtion before the court was, whether this 
contract was wſurious ?* (the woman, at the time bf 
making it, being then ſeventy years of age.) 72 
- 'Tbe plaintiff's council argued, that fat. 12 Ann, 
cap. 16. only ſays, no perſon ſhall take above the 
value of 5. for the forbearance of 1001, for a year; 
and fo, after that rate, for a greater or leſſer ſum, 
<< or for a ſhorter or longer time ;” on pain that all 
bonds and contracts ſhall be void. +: 8 

Now here is no forb 
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Now h 0 forbearance, nor any certainty of re- 
ceiving either principal or intereſt: it is a mere contin- 
. gency; and is like the caſe put in Cre. Eliz. 643. in the 
| Cale of Button v. Downham, of a wager between 
» to have401.-for 200. if one be Alive at ſuch a 
| © day':” which, as there held, is not gur. 

| Lord Mansfield ſtopped the plaintiff's council, being 
ueſtion 
abont 
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MH. Moriſſet, (the obligee) meat and drink in the houſe 


| ſhould be copartner with M. K. wife of the ſaid D. K. 


keeping) ſhop-rent, and materials neceſſary for carrying 
on the trade, (Which the ſaid D. X. did agree to pro- 
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Was worth 10 J. a year.” 
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100 l. and i in caſe of the death of the ſaid 
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of money: it might, for 18 that appears to the 


js — de a voluntary gift, t made to him upon 
this event. ,T he matter of gſury was never thought of 
at the trial. h 

Deniſon er, and Wilmot, Juſtices, concurred 
with the Tut Juſtice; and met, Juſtice, obſerved, 
that the true ane was laid down in Cre. Elz. 
643. between a real bona wager, not intended as a 
loan, and a tranſaction which is really an 1ſurious loan, 
but diſguiſed as a wager, with intent to have a ſhift. 

er cur iam. Let the Peſtea be delivered to the A2 


A: ichaelmas,” 33 Gro. 3 * Mar iſe Vo n. 


xs an adlion of debt on bond, in the penalty of 2007. 
conditioned for the performance of certain articles; 
which articles recited, that M. Moriſſot had lent D. 


the faid B. K. his executors and adminiſtrators, ſhould 
find and provide for MH. Dabois, daughter of the ſaid 


where he dwelt, or ſhould dwell, for fourteen years, if 


the ſaid A. D. ſhould fo long live ; and that ſhe ſhould, . | 


during the ſaid term, board with. him, and that ſhe. 


in the buſineſs of a milliner ; and ſhould, all that time, 
bear one moiety of the loſſes, charges, (except houſe» | 


vide ;) and they ſhould be partners, and each do 

their utmoſt to carry on the trade; and ſhould di- 

vide the profits; and alſo, that the "hid D. K. ſhould. 

lodge the ſaid M. 

at the end of the four. years, D. N. was to . 
pay the price, 5x with, Jawful interest. for the!” 
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The R's after having obtained oyer of dÞ: 
bond, and of the articles therein recited, nh. 6 that 
this was a corrupt agreement, with an averment, 


< 20 , a Year, and the board of M. D. (the daughter) 


To this plea the plaintiff demurs. And the only 
queſtion for the opinion of the court was, whether this 
was an uſurious contra, within fat. 12. Aan, flats 2» 

16, Which makes void all 8 contracts, ME: | 
firmer where more than 5 J. per cent. per annum is 
irectly or indirectly taken for any loan. 

The court were extremely elear that this caſe: could 
not be within the fatute of uſury, and therefore gave 
2 7 5 for the plaintiff. Vide 1 we 2, p. 831. 
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| Juſtice, declared, 


[ the plaintiffs. 


main 


to R. H. at boy time. during his life to make leaſes of 
the lands out o | 
| Oe fine was een accordin ly; and that afterward: ” 

| made a leaſe ta the defendant b ig 
denture, rendering a rent of 15 U. per annum; that R. F. 5 
: | was dead, and ſo the rent belonged to the Aae ; 
and for the arrears of one year this action was brought. 
On mil debet pleaded, and iſſue being joined, the 


A at the trial, gave 
12 — r nl, gave} in evidence. this deed: of 


Tin iy, 1 W. 3. | 
« Holt, Chief Juſtice. If A. gives 2 letter 1 atteriey to 


B. to receive money for him of C. and afterwards 
brings an action for the money againſt C. who after- 

wards pays the money to B. the attorney, it ſhall not 
abate the action; becauſe the commencing the action 
was a revocation of the letter * attorney. ors Med. 


Reps vol. 13. p. 400. 3 l CE, 


. : 


Trinity, 12 Wa. The Dug v. Cb. 
See this caſe fully Rated in page 499 We this wet, 


f F 


Summer Ares, 12 V. 1 e v. ak 


lt was ruled by Hole, Chief Juſtice, at Norwich, that 


an officer cannot juſtify the impriſonment of a man for 


; non-payment of taxes under the general pros: W_ 
King the ſum of 160 J. to be repaid to her at the end of 


four 75 without intereſt, but in conſideration that 


rant, nich the collectors uſually procure to be fi 
by two juſtices of peace, but they ok; to have e 


Warrant." Fide Ram. vol. 1. p. 749. 


Egſter, 15 . 3. E l. 


See this caſe full 212 in page 
under the head Bai, 6 435 of this work, 


Hilary, 1 Anne Oades, or Ole, v. W 
See this ene fully ſtated i in page 2 of this walk, 


1 


under the head Attorney. 


© Hilary, 1 Ann. Cid v. Dru 


The defendant being Wee an arreſt for a juſt debt, 
to get his liberty, conſented to give a warrant of attorney 
to confeſs judgment to the lalntiff; ; and there bein 
no attorney by, the plaintiff did really diſcharge (as 
he pretended) * bailiffs before the warrant was exe- 
cuted. On examination of the matter, Holt, Chief 

he would be ve well ſatisfied by 
affidavits, that the bailiffs were ſo W barteck: fo as if 


the defendant had refuſed to execute the warren, they 


would not come again and ſeize on him, and that he 


would have reaſon ſo to believe before he would let the. 


| Japan Rand ;z and 2 95 was oo for money 
ue on a mortgage, | yet he ſaid there o. nt to be bail. 
e Aud. Rp. "wok . f. „ e * 


Tig, x Ann. Sands ua 755 v. alan. 5 0 


In an action of debt for rent the pl laintiffs IM 

| hi R. Hh being ſeiſed in fee of the Hande out of which,” 

| fc, the 28th of October 1684, 8 between 

himſelf of the 15 part, V. L E ſq; of the ſecond part, 
r. 


and 7. of the third part; and AA. ſiſter 
of L. the intended wife of H. of the fourth part, where- 


in he covenanted for N Cc. that he, the ſame Ai. 


N 


Is £7 


chaelmas term, ſhould oth A Se of the lands out of 


| which, Qc, to the uſe of himſelf for life, and after his 


2 to the uſe of 8. wy T. for: [tuwenty=one years,. re- 


er to T. H. in tail, & c. with power therein reſerved 


which, &c, for tue 


nty years, &c. t 


viz. 1700. R. H. 


on reading the deed, the 
potuer appeared to be. to make leaſes for twenty-one 


cient rent, and ndt diſpuniſhable of waſte. 

. Holt, Chief Juſtice, ſeemed to be clear of opinion, 
that this was 4 material variance. For it was neceſ- 
ſary to ſhew the power to entitle the plaintiffs to this 
rent; otherwiſe the rent reſeryed by the tenant, for life 


| could not'come'to them in. remainder; and this porter 


ſhew in evidence is not that on which they. have d 
_ clared :; becauſe this is a /þecial power, the — 
rai. But he ſaid be wou ſee the nature of the de- 
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Bey. 


fence, On which the defendant evidence 2 
Jeaſe of the 5 os abe by NR. H. 1 1 5 1693 to 7. 


pad , ber twentyrane de if he and . 8. thould fo 


live 
"ate, "Chief Juſtice, held. held, that- by. aids: fake: Fs 
power was ſuſpended for the time of the leaſe 3 but 
that being expired, be inclined,” that the ſecond leaſe. 
was good. Note, J. S. was allo dead. And for the 
variance, vix. the declaration was of a | aſe rendering 
15 J. per annum, and the leaſe produced in evidence 
was rendering 15/4. per annum, and three fools ; the 
A K. were N ee Vid Rem. vol. 2. 5. 792. 


EY charkmar, I ow Antiymous, | 


Holts Chief Juſtice, | If a man be. arreſted. & the 
it of. 4. and while he is under configement of the 
th Ailiff, he gives a 0 of attorney to confeſs a judg- 
ment ; if there be no 4 3 by, it is always taken 
to be by durgſi. But When one is in gaok a while, 
then another that is his creditor, or ſuppoſed: to 
be ſo, comes to him, and he voluntatiſy, without eny+ | 
compulſion, does cbnfeſs a judgment to him, that 
judgment ſhall, ſtand, though there, be no atttorney. 
And if one be inipriſ6ned in this court, and confeſs 
jud went on an action brought by anqther, it ſhall de 
good ; as where the declaration he deli 
cuſtody of judg Marſhal, and * ae es the n 
and gives judgment, there be no, attorney by, 
it ſtand. Ville 100 "Rp. vole 7 FE 115. 


' * Michaellnas; 2 Ann, yy he *. Gals: is 2600 


The queſtion j ip this caſe.was, whether-it-be nocet- 
fary that an attorney ſhould be preſent at the executing 
a warrant: 794 attorney to confeſs judgment dy one under 
an arreſt, proceſs out of an inferior court? 

It was held We the court, 


an arreſt. confeſs judg mn in this court, in the preſence 
of a {oe attorney d it will be well, and Non 
vice ver (a a 
4 2dly That th tho Ader an attorney. be e yet if. 


9 7 bad pra Af; 1-4 in obtaining it, i will en 


2 | If one N an anne by: the mo of aw 
e bene 


7 


alk I of 


thly. If a and Ga 
ane Fe 1 the balls, with deſi En ih that wa | 


Ive a. warrant f attorney to eon a judgment, to 
Maas though no attorney Was by, and teh rech : him ii i, |! 
N fo ET 9 h: 

. Ou Ucn perilo re y diſchar 
if. he — probable reaſon to bene ks ph et yt 
diſcharged, and under ſach apprehe he gives Mi 
12 _ e 2 e Ia t | 
the ſame: i * gn r re” 125 atr des. 
n val, 6. * 1150 25 8 a 


to 3: Michienat, 2 4 


4 
* TIF 


— 18111 


ow 11 1 7 
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bing, $938 2 >. 22 
DIETS „ — 2 

Fa . 


Bun euriam. If 8 lives à tod "attorney ta..| | 
confeſs; a a, judgment: the i day of ter Vang 8 155 5 
may be well entered any time that term, accord ing 
Shelhy's caſe, the Dean of Saliſbicry's cale; and many. . 
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e 1 1 in pore? 778 of Hs 


under the hea a PR 


Pin, 4 An., Th e as 4 


be caſe Privelt, Juſtice, laid, th 
a power to make we Ju N 51 ds if 


\ * þ 
4 [2 


reſerying. ie cen 8 5 


rent annually, yet if it Way reſerved; on a 2 pens 6. 
the:year was up, as if the yeat end i/imas, and 
it was reſerved at ee ic we wall pur 
A 1 
\ \ * 


——— —— — — 1 8 
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exed to one in 


. 


; out" of court, whereay it 
2. Nol. R 


by the interlbeutory judgment; ; forthe reaſon wh 
ror will not He before the final j jud ment ws, becauſe the. 
I oourts above will not examine a j 

iſt. That iſ one an 


: warrant the proceedings, and there ig 


| dure. vol. . p. 526. 


46 arg a court © 
are ory. 8 one being a freeho] d, 2 


Jo any, ater toe 


1 


nant 


” a — —— 


ſuant to the Power 3 to hich Holt, Cnlet halte, 


| ed. Vide Ram wot. 2. p. 1198. 


ah, 10 Am, "Tomlinſon v. 2 7 age Y 


Ses this cafe full ſtated in bo of 
under the head Den” Peer #7 v 5 n 


nig, 10 FE th » N 


See this caſe ful Rated in ff 
| the bead Bat 4, * . of {ns ol. 


Trinity, 2 Ge, rep 15 Cont Cabs 


See this. cafs full ated. in 1 15 ow 
* the head a K 1 7's F is work, | 


* "Hilary, 4 Ga: "Proc v. * ws 15 * 


On error on a judgment by default in the B. the 
error inſiſted on was, the want of a twarrant 6 attorney. 
from the defendant” in the action: on diminution als 
| ledged, a certioruri iflued, whereon a warrant of attorney, 
was returned, filed in 7; rinity term, whereas the interlo- 
cutory judgment was entered in the Eafter t term before, 
though the final judgment on the return of the writ f 
" inquiry was not before Trinity term: and it was inſiſt- 
ed dhe warrnnz returned is as no warrant in that cauſe, 
| becauſe it was given at à time when the defendant was: 

ſhould be pendin the plea, 
p. 186. Ney 128. Michaelmas 7 Go , In this, 
court, Not. 357. And though error will nat lie before 
the final judgment entered, yet the: plea is determined. 


Or! 


— * 


2 K 


* 


ment b parcels... 
The court on the ſecbnd argument affirmed. the judg. 

mega pong wes that — 15 is c till final, 

judgment be given; and if the warrant be ent 

filed any time before that, it is enou l pg __ 
Hage, . Juſtices The toit is to be intended pievi« | 


[00 mo 7 ln rn rag kev 750 

ee, Juſtice. A ca Oke v, | "wh 

| EPI determined. rd, Fitz-Giv * yy 55 
e e mn. 

aff Ses this ef ful ed, in page 266 of t 8 

| under che bead Comniti Pens * WF 

Ning, $64.) Na e ud. 


0g 4WP# ef tor bio ht on: ju * iven in 
the C. B. the Wr held that if rte vt given of 
attorney of any term. pee oa the ſuit, it is enough to 


of . eater in the at, 


171244 


e G es ale ng 2 


1 4 it «ppoired-that ff T Morris ſettle- 
ment a power was given to att agrng = life, when 
in poſſeſſion, to limit the premiſes e 
ſheuly,m mary. heb life by way of * ure; a 
dowere,.,Fhe for ſife made a” Ky 7 
e years, eee on the death of his wife. 
The courtihelde that however the winks. be antided 
ity, yet at law it could never 
be ſaid to be an 3 of the por; for the eſtates 
the other 
v. Ne e à qu ation 
ulband to be a member of parlia- 
ment, kill? rame; Sk. And” s Co, 5g. „ 
4 1 ar 1 15 ee biſboþs. os ten, 
ntatlito tn es nave 12 — 
e FN. Sta. val.” 2. P. 992. A on 


Ber 9 G. * Cold An, 0 7 5 uy 


n Wee mated in $44, of ibi 
under the heed d e. page #: is works 
Wy Michas mas 


rr 


a chattel 


Mic nar, Git, 75, king v. Shell 


- ie 7 5 having been formerly bound e, 
uppean 


the o 2 had not been able to execute; and there- 
fore deſired leave that it might be executed in court, 


530. 2 oF 4 


Eli, 10 Ga. Ray v. Oughton, 


„Ser dle eite folly fatal! in [pig 1 of this work, 
under the head Deen. Sa nr 


AL 3- 


3 


Fa i Gee, 2. Carter v. a, 


The defendant was taken on an eſcape warrant unde 
by Forteſcue, Juſtice, and the court was moved to diſ- 
chatge him and the warrant, becauſe he was took on 
it the 6th of Fanuary inſtant ; and, Forteſeue, Juſtice, 
was removed from his office of judge of this court in 
OHober before, bis Rs being determined on the de- 
miſe of the late King. And var as Fu the | perſon 
was d . and the warrant * 


2. he 5 e 01 


Tri 2 G. 0. 2. Jacob Za PF Hos wes LE) 3 
oY tain, Ges. 1 Ta 5 Company FL 4 the 
Wilt 2 | 


See this caſe fully ſtated in page 421 of. this. works 
under _ head Error. 
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4 * ae. $0} 64% iN * 8 2 N 25 


Aude en 4 bi Peters v. Mortal 
p rn . deviſed "tothis for for lifes Aster 


his death; then the ſame and ſuch parts thereof to the 
uſe of ſueh woman as ſhall be his wife, for her natural 


life, as he ſhall, by deed or writing under hand 'and 
ſeal, in the elence of three witneſſes, direct, limit, 
or apbpoint for that purpoſe; and then to the us of the 
heirs of hib body; the ſon, by deed, in the preſence of 
three witn 
to them and their executurs, in truſt, to permit him 
ſelf for life to receive the profits, aut after his de- 
ceaſe; for the: uſe: of his wife Dinah for her natural 
kfe, and immediately after her deceaſe for the uſe of 


the heirs of her body lawfully begottenn 


It was objected: Hert is an eſtate limited to wt 
in: tail; and the: power ig for life. „ KN 30) ne 

„To which it was ariſwered, and ange | 
court, that ibi-wasa' govd 'appoi ph 
thin wir: by! the deed which" is void to re a7 
' ule; we ſhall nlp phdart ip terra wo iat 10 2105115? 


the ft day of term on his recognizance, 
n_ the Attorney-General acquainted the court, 
de thers Was a new warrent. againſt him for treaſon- 
able practices. committed ſince the laſt term, which 


4 Re vole : 


elſes;/ grants and aligns ta truſtees; To bolt 


as. 


1 


4 
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, . | dus Devites, te, 5 1 


50 


i main queſtioh 
manner of 2 to the laſt legal ſettlement, by a 
92 5, is netu. And it is material, as to coſts, whe- 
8 ther this may be done.“ It is not material, ** whe- 
„ ther the coſts, were 9 by Hat. 13 14 wt 
or by a ſubſequent a Be that as it may, 5 
are given on orders of removal, but not on theſe 
Theſe paſſes were not conſidered as — 4 | fs 


] this act; nor were -perha r b 
fore d 8 granted accordingly a Fa Fir. vol. 27. perhaps removable by cerriorari 
a right way would be, to have a certiorats to remobe the 


but now they are orders, and are removable. The 


paſs , ya we 7 7 5 quaſh it, if it be not here. It is, 
at pre Raby a ng p,. 7 
338 4 0 Benzin, Jollicess narded. that 
the paſs was — but that it could. not be;quaſhed, 
unleſs, Proves, hither by certiorari. 
he. council, in ſupport of the two orders, moved 
r Pra Rive poke „ 
Lee, uſtice. e can take no notice of the 
paſs, unleſs it a pears: to the court; if it did, yet it 
would not ſtand in the way of our affirming the or- 


ders : becauſe the paſs is 0 
ly intended to prevent the 
vegraney z, and the place of the laſt legal "Reternbne 


remains to be dete ed 
the orders muſt be VR OR; wh S throng 
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twill of this teſkator, 


1 
likewiſe, then there e 6 ou 


75 
thoſe ate not Witneſſes. td t e 2 7 A * . 
1 1 wi I'm rd We 1 


# +3 £ 


4 101 9b V e 


[7 Ti ae, 6. 255 oc e umi, 


The ax! er held; at the eſtate ud app wy: N 711 in ie az 

ed by the wilt, and the fon is only to name x Wee bee 9726 49e 

point; che lande; * | 17 5 Fg 75 7 ot he cabs, 1 
w 2 { 418 
ed before. "Fide W 339. 8 id * Xi lands in; veſtion, 
ren 7s #03 #900 83 NS 7 11 35 brows ate t Ith ef June, 17 
a 4 E * ani i A | — 1 4 E . , 
"Hh: * 0 2. The | King Th ROE. F. P. 45 57 L I e 

2 4 Het 10 | ONT dae Of „ | dion on * 5 in 1 ed. (o by 5 between G. his 

1 5 5 wy E of Ew + 1 cord 0 conſideration f t 
cin goto ro.quaſhian. en atk {- Mons dns) of 2 1 or has of. his "noe — 
ing an order of two juſtices for the eee . B. lt th rein declared, N with the ſaid 
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— oe 2 

Caſe. The children were laſt legally ſettled at Up- 
merden; but that they-were found. wandering and 
giog, and were apprehended in 8, K 45 be, 
| ay ; b were carried: before the Mayor, who, in pu- 
| Gal E 1755 40 15 Geo. 2. MP4 He wade: * oh: under bis 

an oi 6-4: {4 4# * 
Hang 5p 98 the arguments of the; oh'bothy | 
94555 nai cual G5 20-6 . Os ed ide tus 


his wile, ane to the ſurvivor 
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lber than the deed of the 5th of June, which they 


deed of 7. D. 


found to be the ve 
*T at D. had iſſue F 


They found, that 
_ 1 e. were 8 
only daughter a FBR by 

"They ound, that G. hig ſecond ſon, and M. died, 
leaving iſſue a ſon, who was leſſor of the plaintiff, &c. 


Tbe queſtion was, whether the will did ſupply the 


defect in the deed, which, without a fine, would not 
operate to create an eſtate-tail in G. the er ſon. 
Per curiam. The intention of the teſtator is ve! 
certain, from the nature of the thing devi/ed, t. 


do ratify all thoſe my eſtates granted to G. in marri- 
« ape:” by which words he takes notice that G. was 


married; that he granted an eſtate to him, which 


it is found that there is no other writing. So without 


further argument, the plaintiff had judgment. Vide 


Mod. Rep. vol. 4. p. 13 1. Salk. vol. aß, 


Trinity, or Michaelmas, 4 . & M. Thomas v. 
TEE IEC ORE: or 


| See this caſe fully ſtated in page 276 of this work, 
under the head Condition.” © 


Eaſter, 5 l. & M. Davy and Nicholas v. Ann Smith, | 


7 


On a trial at bar, the queſtion was, whether the 
witneſſes to a will had purſued the directions of the ſta- 
tute of frauds, &c. in ſubſcribing their names; and it 
was reſolved,. that where the teſtator lay in a bed in 
one room, and the witneſſes went through a ſmall paſ- 
ſage into another room, and there ſet their names at a 
table in the middle of the room, and oppoſite to the 


door, and both that and the door of the room where | 
the teſtator lay were open, ſo that he might ſee them 


tranſcribe their names, if he would ; and though there | the caſe was; one J. 


the lands to his nephew H. L. for life, remainder to 
the fir ft ſon in tail male, and ſo on to the ſecond; 
third, &. And for default of ſuch iſſue, remainder 
to his nephew R. L. leſſor of the plaintiff, for life, re- 


in the ſame room where the teſtator lies, though the mainder to the ſſ ſon in tail, and ſo on to the . 


was no poſitive proof that he did ſee them ſubſcribe, 

et that was a ſufficient ſubſcribing within the mean- 
ing of the ſtatute, becauſe it was poſſible that the teſ- 
tator might ſee them ſubſcribe, N 
Per curiam. If the witneſſes. ſubſcribe their names 


curtains of the bed are drawn cloſe, it is a good ſub- 
ſcribing within this ſtatute; becauſe, if it is in his 


rued to be in his preſence. Vide Salk, vol. 3. p. 395. 


Trinity, 5 M. & M. Hitchint v. Baſſet. Error. 


In a ſuit in gie cment the jury found a ſpecial verdict: 
that Sir H. K. being ſeiſed in fre, made his wil, and 


writing; but what were the contents of that will, 
they do not know: the queſtion was, if the fir will 
was revoked? It was argued, that every later <vill is 
not a revocation 3 for a man by one will may diſpoſe of 
one acre, and by another will of another, acre: ſoif a 
man purchaſe lands after he has made his t %% he 
need not make his ui over again, but make another 
will as to theſe.” Co. Car. 293. Th 

will might be of other lands, and no revacation ; and 
the words other will might be no revocation, but might 
be conſiſtent. Cro. Elix. 7zi. Cro. Car. 24. Why k 


The court were of opinion, that it was no.revocatton, 
and the words other will might concern othef lands, 


or no lands at all, or be a confirmation of the former: 


and the judgment was afterwards, on error brought, | 85 FR a ; 932 6 1 
f 4 ne 798 ge, Dil. a , 


affirmed in the Houſe of Lords. 
592. I dre” 


£ g : , ; 1 1 9 
Na 7 SE. & + 1 ' 
. 1 ? * 4 
| a. a : * 8 4 n „ N * nn , i 
\ ' '® * d : KL 4 8 ES £ enen * 
| I. %, 4 1. f 
. © © a « Lamb v. Ar eber. „n M Salk » 1 
* ? : P k A . 1 * » A 8 & 12 1 * 5 * 1 
. * ' : & vr. © 7 v * *X Wy * * % 
\ \ 
. 


In geAment a ſpecial verdict was found, and the caſe 
was as follows; one H. pc e of a term for 
years, deviſes his lands to . and to the heirs of his 
dody, and if A. die without iſſue, if B. is living, then 
to . The council argued. that the court would 
allow a limitation in remainder not only to a perſon 


in eſſe, but to the firſt ſon of the perſon in ae. 1 did. 


* ' 3 

= ide Salk « vol. 2. p. 
; SESTTEY 5 £ * 

bh iS vers yt 

188 1 £7 : 


bed 


IÞ12 A395 8 


#2: > 3663.5 0 * 


* a * 


| and die, felt flue As his 


nerefore this other | 


Autlis, Deviſes, &. 

2 1 Fran, e c. ng its | : * ; I | 
451. 1 Cre. 230. 1 Ro. 612. And the court held this 
| | was a good limitation to B. the contingency ariſin 
„ his eldeſt ſon 


* 


In ect | | | 

one. 7 S. being ſeiſed of lands in fee, 29 Car. 2. deviſed 
all the rents and profits of ſuch lands to 8. B. wife of 
Vi. B. during her natural life, to be paid by his exe- 
. cutors into her own hands, without the intermeddling 


£ 
& 
1 q 


1 


P. 255. Salk Vol. Is p. 226. 


bei for by theſe words;'rents and profits the end, 
f . | Þ : »þ F aL 2 72 5 W198 — p : 


within the compaſs of a life; and they denied the caſe 
of Child v. Bayly, 2 Cre. 460, © 
other ſide ſaid, if one makes a feoffment to the right 
heirs of B. that this was a good ſpringing uſe : but not 
allowed; becauſe it is by way of preſent limitation; 
otherwiſe where it is in future, 'as to the right heirs of 


B. after his death. Fide Salk. vol. 1. p. 225. 


1%, 4> 


' Hilary, i & M. Goodright v. Corniſh, | 


: 

3' — 

1 A 
— 


that J. K. Fr ne aac wed which, Ce, had 
is a complete deſcription of the deed, eſpecially fince 1 iſſue J. and R. his ſons, an wag the lands 


| nd R. to J. 
for fifty years, if he ſhould fo long live, Lai fry 
the heirs-male of the body of 
the right heirs of the devi/or , the di. died. 
ſon ſuffered a common recovery to the uſe of himſelf 


| for life, and after to the defendant in fee - the plain- 
tiff under R. viz, /e//ze of the eldeſt ſon bf K. 


was adjudged, . EF, ns i 
iſt, That this limitation to the beirs-male of 
was not any executory deviſe, 


7. 


remainder 


2dly, That it was ill, becauſe there was no frecholddd 
to ſupport it, and therefore that the remainder over to 
Ke. well took effect. And judgment was given for the 
_ plaintiff, 2 Leon, 70, Challoner v. Bowyer. . 


Vide Raym. 


vel. 1. p. 3. Mod. Rep. vol. 12. p. 53. Lid. 


5 Fg : | A 
4 , 6 ; 
.\ .* Raſter, 6 W.& M. Reeve ve Long. Error. 


On a vrit of error brought on a judgment in the 2 
B. in cjectment, wherein a ſpecial verdict was found; 
L. being ſeiſed in fee, deviſed 


cond, third, &c. with divers remainders over. The 


4 0 * * * * nen iflue, leave 
| | if is done, it ſhall be con- ing his wife enſient with a ſon; &, entered as on his 
ower to ſee them, and if that is done, it ſhall be con remainder, and afterwards. the poſtbumaus ſon (the de- 


fendant) was born, and his guardian entered on the 


leſſor; whereon he brought this ejedtment; and judg - 


ment was given for the plaintiff in the C. B. by the 
whole court: and now that judgment was affirmed by 
| On court; and reſolved, iſt. er to 
drei ce bis lands to B. for life, remainder to C,-in-fee 3 | 2 ſon of A. is a contingent remainder, and muſt 
they find likewiſe that Sir H. X. made another-wwill in | 


hat the remainder to 


e effect during the particular eſtate of A. or to him 


the inſtant that it determines ; that by conſequence this 
remainder to the ſon became void by the death of the 


tenant for life beſore H. had a fir/i ſon. | adly. That 


this was ſuch a default of iſſue, or a dying without 
iſſue, that inſtantly the remainder limited over to B. 
veſted in him, and he became ſeiſed in poſſeſſion; and 
this cannot be defeated, 
again, 3 — has a fon born oem ds (mn 
te. This judgment was alegre ards reverſed in the 
; Houſe. of Fool b | h wh 
who were much diſſatisfied with the reverſal, and 
| blamed the Judge who tried the cauſe, for ſuffering a 
a verdict to be found. | | 


nor the eſtate fetched back 


s againſt the opinion of all t 


* 


d Vale . 28. 
. 14 OY 12 S . LF # + i 
= 4 3 2 = : 1 n 
*& #43 £475 44 145.3444 3 4,4 


4 ** a 1.4.4 W 
A 


r on a ſpecial verdict, the caſe was, that 


of her huſband and after her deceaſe, he 'devi/ed them. 
anco and gd a RB. Ber” e 


tion before the court was, whether by this 4 we 
. argued the 


S. B. had the lands? And the 'counc 
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The council. on the 
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queſtion was, whether theſe laſt words, 10 5 


l. 78, Canem v. 
2 68. Spirt v. Bente. 2 


arniſb. f 11. Cro. 36 


8. and 3 


truſtees. ſor t 


e wiſe z, but the defendant had 
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probate of a will, fix months are allowed 


 Kanees | | 
the ſaid will Vids Raym, vole 1, p. 732. 
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1 „ 8 IT Ws, Deviſes, Kc. 5 | 
ſelf would paſs, which the; court; granted; then the 
cecutors, &c. did not alter and eſtrain the i words? 


And the council ſaid, che did not; for which he cited 
Co in, 3 Cre 674. E 
4 ! 1 221, pl. 


on 7 > 4 nne {24 ** ener | 
| f Juſtice. I am not ſatisfied with it. And 
he ſeemed 9 — to ineline that the executors, were 


Nn IFfT3 - | 64% 


3 * ? . - 
£17 p34 91 


e SHOTS OO. £4 EIT o1 
e fully. ſtated in page 433 of this work, 


„ oat bus ; 
F: : — 93 , | 
elmas, 8 W. 3. Anonymous. 
360 „alen 26 een e 16 Sine n v7 
Per curiam. If a term for years of lands be deviſeu to 


tors renounce, c. and will not convey over to others. 
to the end that they may execute the truſt; thei truſt 
Raym. vol. 1. p. 740; 


. 1 nl 
con of Sir Richard Raines. 


PUTT, TED "1 OOF | . * 3. F344: 
ruled by: Holt, Chief Juſtice, at Canibric 
in a diſpute between the lord of the manor and the fe. 


the will in the copy of the admittance was good evi- 
dence of the:deviſe againſt! the lord, or any other ſtr an- 
ger. But if the ſuit had been between the heir of the 
copyholder and the avi]; the tuill itſelf ought to have 
been produced. And he likewiſe held, that the foul 
draught of the admittance drawn by the ſteward of the 
mandr, was good evidence, Viον Raym. vol. 1. p. 735: 
9 n a r 191 
% I EO ods: 

e his will in theſe words, viz. 5* I'deviſe to J. 
< Sarry; in the poſſeſſion of J. 4.” whereas in fact 
A. had not any lands in Surry, but had lands at Bram- 
flead in Hampſhire; in the poſſeſſion of J. 4. And in 
an ejecment brought by the heir of A for theſe lands in 
the devi/ee, it was ruled by Holt, C. 
J. that theſe lands in Flamphire would paſs by this de- 
viſe. And the plaintiff was nonſuited. Vid: Raym. 
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any late tin writing, devr/ed to M. Hi. the plaintiff; 
and on a ſpecial verdict it was found, that T. G. nuſ- 
band of the defendant, was ſeiſed in fee of the lands 
in que on and had iſſue by the defend int 7. G. Jus 
mor, his only ſon, and two daughters, AA. and E. who 
are now Ring; that 7. the father made a wi/lon the 


4 


7 


judgment 


an Eyre, Juſtices, againſt | 27th day'of Dorwmber 679, in theſe words: * I deviſe 


1./p, 828, | to my ſon T. G. and nis heifs for ever, all that my 
e manor of F. which T lately purchaſed of H. Vi but 
if it ſhall happen that my ſaid ſort hall die before he 


attains the age of twenty ont jcar, or without iſſue 


1 4 
F774 #6181 $$. 


"Ot 712} 

v;\Crouche:: nod f I guete off woe, fa Re IE N . 

Fr eee . Cru eee 4 of his body lawfully begotten, then my ſaid land 

e 2 n 1 a 4 „ 2 FEST N R - : {5 * 

 Sce:this.caſe.fully ſtated in page 443 of this Work, <; ſhall be divided between my ſaid daughters, M. and 
Evidence. Wein toric ned 


2E. and their heirs for ever :* that the father died 
ſeiſed as afateſaid, and that 7. G. che ſon, entered, and 
became ſeiſed as the law direfts, and being above the 
| age of twenty-one" years, made his 1% will on the 7th 
| day of April 1695, in the preſence-of . B. and Wo H. 
the plaintiff, and they ſubſcribed their hands as wit-' 
neſſes, in the preſence of the teſtator, whereby be ge- 
l ee eee the ſaid Jands to the plaintiff Y. H. and his heirs; 
IIIl that T. E. junior was alſo. heir to his father; that on 


the 18th day of * May 1895, de died ſeifed, without 
iſſue of his bod. COMO EIS 1k DRONE © d 
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the execu- 


| a good will within the fatute of frauds and perjuries, 2 
Car. 2. the deviſee being 00 0 the 1 
and the court were of opinion, that for this teaſon the 
deviſe was void; for every duy's experience ſhews that 
the dewiſee cannot be a witnels to prove the 207%/l, and 
the iateat of the act was to prevent people from ſet- 
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- See, this caſe. fylly tated in page 629 of this work, ing up freed wills, which would be fruſtrated. af dect 
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| * " 1 0 . . " " 
in wills-the' conſtruction 1 More favourable to fulfil 
the intent of the teſtator, than it is in deeds, or other 


fore, where there is a gift: by the toi i to R. andi 
ns for ever, this is an eſtate in /e but if by deed, 
40 %%, R. and his heirs male, by willy it is an efate=tiil 
but by @ deed, it wel” ring {o a deviſe to his eldeft 
. fon and ibis. heirs, after the death of the wife of the 
teſtator, is an e/late for liſt to the wife by implication. 
but it is not ſo in a deed: the reaſon. of this difference 
is, not becauſe. the teſtator is wanting. of council, but 
| ay a will | is not a common — conveyance ;. 
| though, it is true, there were wills before flats Hen. 
+ 7. but thoſe were not by common latu, but by cuſtom, 
as in the caſe of burgage-lands: now as cuſſom enabled 


county of 


1 


common law conveyances, ſo it exempted this kind of 
II | conveyance from the regularity and propriety requiſite 
II in thoſe conveyances ; and by this means it came to 
II ] pals, that wills, by the ſtatute, in imitation of thoſe by 


- 


It was ruled by Holt, Chief Juſtice, at Rygate in Sur- | cuſtom, gained ſuch favourable conſtructions-. 
72 on the evidence, that becaaſe in the ritual court, | 
after 


By lat, 29 Gar. 2. c. 3. there is a conſiderable al- 


to regiſter | teration ma 
_ «© be written in the life-time of the teſtator, and re 
by him, or ſome other FK in his preſence, 
& and by his direction; and that the witneſſes ſhall 
ſubſcribe their names in his preſence. Vide Salk. 
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I In geen the following caſe was made on trial, 
| wiz, one H. had three ſons,' 4. B. and C. and deviſed 
his lands to F. bis ſecond ſon, after the death of his 


51 | wife, to hold to him and his heirs for ever; and for 
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ed in a feigned action, whether 7. G. the younger, dy 


Tue queſtion beſore the court was, whether this was | 


Therefore judgment was given for: the defendaat ui½, 
term following the rule was made. 


V. Michels. 
In this eaſe it was ſaid by Hut, Chief Juſtice, That 


conveyances, executed by him in his life-time ; there- 


it is no more than eſtate for liſe; ſo if a gift be made 


men to diſpoſe of their lands in this manner by their 
wills, and not according to the rules and forms in 


| de in the law relating to wills in writing; 
it, and When it is regiſtered, it is regiſtered by the | for by that ſtatute. it is enacted, That the will muſt 
original, but the” probate is ſigned by the regiſter only, 
on the atteſtation of the proctor, and the examination 
of him; therefore a will proved in 1666 in the archdea- 
con's court of London, where the office was burntjin the 
fire of London ſoon after, and the probate, was produced vol. 3. + 394. 1bi 
in evidence to prove the will; with all theſe circum. | 83 1. 


_ 


* 


4% 2 


8 


1 
- * 
I ö 
* 
| 7 
” 


— = 


<@ AT; of ras „r 


ooo Arne o 


* — * 
—— " oO — 
II IS 


4 . 
- - * 
- R a , 
— 
— I . * 
——̃ —2a— CES — on 
———————j—V — — * — = * 8» a * 3 12 
* — o 8 —. 9 1 * bo - —— 2 * 
r 9 — ba — nc: > Ke 7 "4 by — 
_ — 2 $425 La. - : y * 2 — — 22 * D -- — — 
- 3 — 22 — „ ts 2 n . 
TIRES 2 = E - * — wt. — — 2 — 
9 * 3 3 — OS <<. — = ho — * 
. N 7 br 4 2 "4 4 8 — OS = 
— 1 * Q 4 » iy — 4 — Ls 


* * 
* v 4 
: : 
——_— — 
* . 


3 — 3-— us ma O_o 


hs S > 


= — 
- 
; « N 
C * 
— ö — — 
r . —— — ———— 
e = 4 * 2 8 * p A = —— — 
— „ » * fx * * * — 
- . WW. . 4 wes - Fa —— — — 3 
— 2 ur — 1 K 5 Þ . . - 
=== ba = xp p — — == > Ge * 
—— 5 . * — oy Fn dy — 
” BG, — _ 
V q —_ OY 5 3 "_ by = * 
_ g g \ 4 +: FRI) k 
- , 5 a 2 
ue, 0 - > 
= —_— 5 a by”: 
— ares — — — og 2 
* * 


% * - 
” 
. 
9 % . 2 
7 - © E 4 
— 5 
. - * * * 3 
EET - - 6 * : 
- « - — - n__—— - —_ N q f 
. — . :: . —— ——— , on En 2 = = 2 
2 2 7 by 
A . a bs — * o 7 - 2 
8 . N Fay. 
- a A - * - — — > 4 » 
Z 7 * — — — — - * 
1 — — guns why _— Ja * 5 = 
> - * — - — — — — - — — » IS n 2. 
1 = LS c : ” — 
. . 2 1 x Y- - 
= - _ — — — —_ 7 2 _ p 8 
ER! - -— * — 8 g o — - * - > 5 my - 
* — — — - * 2 - -> - . 4 
— — — —— 
4 — Pp = * 
9 1 * r _ 5 


— 


— —— — Me ee ne 2 4 — 


IZED 
- 2 


— is 


—— . — 


3822 
want of fuch behne FEY own fi dt bers. H. | 


«after. my death, in whatever [ hold 


the prepoſition in ſubintelligi 


1 


died, and B. entered, and died without i Fo living the 


Per ie The ſecond:fon had _ an effate-tail, 
and the eldeſt Tall, take by de eds; and. tor by the 

ill; and ſo the 7 ovet is void in point 
. for his „4 that the land ſhould. deſcend 
from himſelf, and not flom his ſon B. It the deviſe 
over had been to à ſtranger, it had been void, and B. 
had taken @ fee ; but here is only an eltare-tail, and 
the word heirs can import nothing more. than iſſ | 
B could not die without beirs, living heirs of, the | 
ther: and therefore the court made 


ment ſhould be entered is him; 


Fide Salk wa. 1. fo 
234»  Raym. vol. N . a gy 


, in 
219 191 


eh 19, 3; Enel v. Hiebbird.s | 
See this caſe fully fared. in page 193. obs his « works 


| under the head Mei. 0190s 9 


\ Lent As, 13 y. 3 2 1 a 


Ses thit cafe, fully ftated in page MY % thi noi, | 


under i ___ E Ante. 


"Hilary, Ain. Cal v. bee. 0 Id | % N 


ta Helmet a ſpecial verdig way found; a follows, 
via. That one B. being ſeiſed in fre of the Bell-Tavern, 
made a ſettlement to the uſe of himſelf fr life, re. 
mainder to his wife for life, remainder to his for in 


tail, remainder to his wife in ee; or to the like effect. 
The huſband died, and the wife being ſo ſeiſed of the 


ſaid. Bel. Twen, and poſſeſſed of other Jeaſetold 
eſtates,” made ber willy" and thereby avid the ſame 
in manner following:: I give, ratify and confirm all” 


my eſtate, right, title and intereſt, which I now | 


<« have, and all the tetm or terms of years which I 
« how have, or may have in my power to diſpoſe of 
Teaſe from 
and 40% the houſe called the Hell. Tavern, 


Sir | 
«tg NA.. This J. B. Was the ſon and heir of him 


that made the ſettlement, and alſo had the remainder 


in tail in the Beil. Tavern, but was not the heir of the 
wife: the queſtion was, what eſtate the Taid J. B. 


took in the Bell- Tauern, by this deviſe * 


- Powell, | 
took an eſtate in fe + | 


1ſt, Becauſe it is but one ſentence bel by the 


words And a ſe, and governed by one verb, whereby 
the prepoſition in is carried unto the Bell-Tavern, 0 


leaſehold eſtate, and alſo in the Bell. Tavern. Dy. 19. 
2 Saund. 165. And the words _— to have this con- 
ſtruction, ſince they are capable of it; becauſe this was 
certainly the intent of the teſtator, who could not 
deſign ſo vain and uſeleſs an eſtate to the devi/ee, as an 
eſtate for life after an eſtate-tail ; and for this purpoſe 
ay wp the caſe in Moor 75. Hob. 3. As. 52. 
I X. 844. | ; 
- zdly, Becauſe the words of the will are Nude a we 
ſcription of the teſtator's eſtate than of his lands 


is, And alſo the houſe, called, &. Arid fappoſe a 
tranſpoſition cf the words, which is aliowable to ſerve 
the intent of a will, and then the matter is plain ; for 
then it is, ** I give my term 

eſtate, right and title 1 have in Wy; fy And alſo. 
« in. the Hell. Tavern; and Powy 4 it Was an, 
honeſt conſtruction, and brou be 8 . the 2 of "the 
reverſion to the right Beir of the buſband;' > Cfeat- 
ed the reverſion, | 


Holt, Chief Juſtice, obſerved, that the intent of a 


teſtator will not do, unleſe there be ſufficient words in 


the will ro manifeſt that intent; neither is his intent 


to be collected from the citcumſtaaces uf his eſtate and 
other matte 8 collatetal. and foreign: te the will; but 
from. t e words. and tenor of 'the, vill: itſelf: and if we 


on; P 1 n the affairs of the teſtator, and lenve 


4 


willy ſhall not know the ml of the teftator 


limita- . 


a; rules. L at the: 
þo/lea ſhould be delivered to the plaintiff, a judg- 


Powys, and Gould, Juſtices, held, that be 


71 


tur, and put it into oy ng þ 


years, and all the | 


vis; — 0 


„ 


„ * 


— ny, —ͤ—ͤ 


— —ꝛ = — 


> 


good portion, arid wis a 3 
it not às honeſt hy toe es, bs ere 
heit, as to ex pound it in karouf 8 f Reif 
the huſband?” But we mbſt _ tlie 107¹ 
to find the meaning of it i ings © WR It'is 


tie of a particular effate J ber bent Hi 


thing, it is otherwiſe ;. far it ſhall-\potd& conſtrued 


- the words are, ** his lands of * ſo that the 


and then it is, I give ny rigbi and litle, um inter 
| the. ferm, 
| anſwers, the.prepoſi 
| 1 Lain NT {gt in Engliſþ ; Ws ee conjunction is not 
| To far a copulative.as tion iin, tho” 

it takes in the verb. "My brother Raf t 

| kee the words; ſo it hall be, 


| I b U Sir 
that it is, a devi/e of all her eſtate and intereſt in her r de and e Z. A 


| = 1] when they are 1 is to alter the 0 
f ang, I We For = hee 

cCauſe the heir at Jaw, was to be favoured,. he conclud 
ed for the plaintiff. "H p 

I Gro. Wilkinſon v. Bee but notwithſtanding, 
judgment was F e r the ref Vid. Salk. vol. 


os And afigus, 


pis words; but d 


vy lis aa ids. n en you - 
5 to #lywyer, be ji oor now HW te Spun je, 
u the 25 it is (o, bit” Wich the” matter found in * 


1 it is otherwiſe ; and What fibre acei- 
ntal circumſtances be difcovi Ig any” Be made ne 
matter bf other verdict ? Mien hk hwy ill be — 


recarious on ſuch conſtruction. 
be y of the conſtrudtion; What 11 5 c 


lands to H. without 
ſtats fert l, unleſs 
at, as for cv 
T 4&4 
ſite: and av 


then à certain rule, that to 451 
farther words, Will -paſs but a 

there be other words to 'ſhew his inte 
of unleſs he e for. ſome ſpecial pu 
not be accompliſhed without a" 


this is a ſure rule, ſo it holds good, as well where the 


deviſe is of a reverſion," as here it is — 9 
ſeſſion, unleſs he deuiſe it as a rever of a e no- 
— upon the face of the will icſebf Hs a 

general, and without regard to the nature of the 


from the nature of the thing, which is extrinſical, but 
from the words of the will. Aſk à lawyer whit pilles, 
he ſays an eſtate for live; for he knew nut chat it was 
a reverſion ; and thoughit be '@ fruitleſs" eſtate, and 
will ſignify nothing, yet that does not Ape +l it 
be ſound, and ther fore when found ie 1d net to be res 
garded. The caſe ig Afoor' and Hob. differs, for 
there the teſtator takes notice of a pritedent, term;-\and 
ſpecial intent af the teſtator is apparent from the 
words of the will. If I give Black-Atre to . und Nie 
heirs, And alſo I bite. Acre, the fee. ſimple of White- 
Acre ſhall pab, as well as the fee of Black- Acre ; be- 
cauſe it follows the Nori and compriſes it by 
the words, And alfi: but if ligive all my rightp4itle, 
and. Intereſt in my term, 22 alſo my-houſe called the 
Bell, in the grammatical conſtructibn it is nd more 
than, “ And alſo I give my houſe called the A/ ; for 
the (ubje@-marter of his. reght,' titles; and ntere/t; * the 
ek and the prepoſition in terminates and reſts there. 
ois the Caſe at han ; but ſay they,” turn it into — | 


And alli in tb called the Belle Teoma, * 
dba nece ſſariſy under ſtood 


would — 

all. the „ ag title 
d. intereſt in the 8 the 
But 1 donor 


3 we can tranſpoſe words 5 are good (ſenſe. 


the will was nonſenſe, then we might tranſpoſe to 
wit it bear à meaning z- but to diſplace: the words of 
reaſons, and alſo be- 


e cited 3 Cre. 330. Hob. 25 


ls . 31 e 


ry 


52. r 
i. 29 FF * * * - I , 
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3 caſe -fity 3 15 1 
| under 5 . N je Bag, Guys my 4 wo works 
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rected dut of ge to try w late Duk 
_ Bid, by 15 2 8 fee · far farm ride of 5 
Earl 1 . f — —4 theſe 1 | 
vix. ae Gain ands to A. an e to J. E 
of B. my fenip- 9 7 . Al. 


all which. I give to my 3 "Na 


405 dener 7 late e. and 
<< jewels, and all * alt res 5 onal, not 


* 3 a of by this f for to be 
_ given 


_ rraflls; 


6+'fhvbn by ele ft ehildten as ; he that Mik gen { i 


«© venieht. 1 ſolely truſtin his honour and. dilcre- 
6% tion, that he WI F ive t bas ich proviſio on . wwl 
„ -be necellary.” ache ctauſe 4, 6 Where- 
% as I have 5 for the ſale of my fee · farm 
© rents; mytun is, that if my debts ſhall not be 

„ tisfied out of my other eſtate, my executots ( bers: 
of the Earl was one) ſhall or may ſell ſome part or. 
all of them ſor payment of them, notwithſtanding 

<< the rents are not deuiſed by this my laſt will.“ An 

the queſtion was, whether his fee-farm rents ſhould, 
paſs, to the Eatl of B. and for what eſtate? 

Holt, C. J. (who delivered the reſolution of the. 
court) obſerves, that the rents paſs by theſe words, all 
« my real. and perſonal eſtate 3? for the word ate © is 
genus genet aiim, and includes, all things. real an 
perſonal, and the fee of the . rents paſſes at leaſt the «| 
whole. eſtate of the deuiſor 3 for, all his gate is a deſcrip- 
tion of his fee : in a will the teſtatot is not riedup to 
form; it is enough that he expreſſes and » ge his, 
meaning by any. words. efore the ſtatute. Hen. 8. if 
one had deviſed. bis land by virtue of a cuſtom, the 
cammon law accepted his intent without Fanden par- 
ticular words of limitation, as in caſes of Nr 

at common lau; and as it was ſo in dewiſes before the 
ſtature, there is the {ame reaſon why it ſhould be ſo 
druiſes ſince the ſtatute: and he held, that devy/ing.. 
al his eſtate, and all his eſtate i in fuch,; a houſe, was 
aſſed in 
ent. 235, 
en for the 
ige Med. K vol. 


e fame, and that all his eſtate in the thi ing 


either caſe, ies 177. Maar 480. 880, 
Allen 28. Therefore judgment was 


16 Vide Salk. v 


N Lon vol. . .. 968 FRY: 4A py 


F 2 4 Fuer v. Jer, 


_In-this.caſe, Holt, Chief] aſtice, ſaid, that a "deviſee | 
may maintain an action at common law againſt a terre- 
tenant fot à legacy deviſed out of . Vide rer 1 75 
* * 33 4% Ae es of 313 * rh 

Trinly 3 e. e gema v. n, 


e 


The, n aaa in: his caſe ferred,” 
that it had been adjudged in Chancery, and is now — 
come à ſettled rule, that: if a man is ſeiſed in ze of 
lands, and makes his wrll thereof,” and dewiſer the ſume 
to in ſee, and aſter that makes a mortgage of 
the ſame lands in ſec to a third perſon, and afterwards 
dies without — paid the money due on the mort- 
gage; that 3 mortgage does not amount tu a total 
revocation, but only as to, tfce and the equity of re- 
demption ſhall go to the ee To which the coun- 
Yi *. e en kde ee ue vol; Ny ar 


Eule, 3 FOE lee. 1716 


FY FE A will, when clear, and the intent toff 
the parties ally appears, is as much to be eee in 
law as any heir at law. au ed. Rep. volc'6 4 _ I 33. 


va, benen, l., Hehe, 


Holt Car Junite If a deviſe be to the beit e a lan, 
payin) loch and ſueh Jegacies, &c. and. for defanl 
there ainder over, & heir, till defaul is: in 
| 4, Ab "ind 75 Lela $ 5755 57 by way . 4 


it was held al v. Brown's L in 
1 e N 1 who: 
not heir, the 1 50 71 e — 
the heir Was i ih 
either by ie, or ph ale 2 N to 4 ftr 
2 pre ee to _ wb en 9 ig Sol 
wh TS 8. 9 24 Ann x DUDE. The Ta 


144 * 71 Ann 15 err ee 
e 
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5 See eg 2 in pag 491 of, this work; || 
3 nd Kee e Adgonb 5 
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it is hard to maintain 
er, after 


2*2523— 


9 mith wo Tide . 1 * 7785 


the 2 of f the 7 


though the xe 


made hid bel. Co, Ent, zdf. © Raf My there. 
is. no difference 5 5 A Nen Nee 
 gaveltind by cuſtom. i 
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Hs 
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— — 


„ K 422 Co 


— arp 
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alle pron s De - 


& 6 . Pick; man v. T4 firs me FS 


"va this eaſe fully ſtated in "page 792. of this . 


under * head HE, a Joint, _-_ * 


1 7 


laue, o an. y n b., 


Dos E. N to his wife all ſuch ſums „ 


lande, tenements and eſtate whatſoever Frag at 
the time of his deceaſe he ſhould be po fiefled.. After 
purchaſed lands of the cuſ- 
tom Gebel 5 And Pf queſtion was, whether theſe 
lands paſſed by the deviſe ? It was urged, that if 4 
44 We oy K-11 LEN fe-enters, the deviſes is 
dd.: and this was allowed, becauſe by the entry he was 
eiſed from the beginning, ſo as he 3 bring treſpa „ | 
ſo if one have a remainder in ze expettant.on in e 
for life, and'Jevi/e it, and the tenant for life dies, the | 
eſtate in poſſeſſion paſſes ; and this was granted, be- 


cauſe. the devi/ar was ſeiſed at the time of: n 


fr his intent mt to 25 = 1 a mY 
er curiam 1ſt, A deviſe of t ings perſonal. is 

ator has 4000 not 5 the time nM 
will, becauſe they go to the executors ; wor the legacy 
paſſes not by the will, but by. the alſent 6 executors 
to whom the will is only directory; ſo that the lega- 
tee is in by the executots: but tHe court doubted as to 


a chattel real, as a leaſe for years. Gouldſb, 93. That 


it does not paſs, 

2dly, A 4 of lande id not good if the teſtator 
had nothing in them at che time of the making his 
will; for # man cannot give that Which he has not, 
and the ſtatute only A ovorh, men having. lands o 


| deviſe them; ſo that if the devi * has not the lends, 
he is out of the pen] Ca." 392, and that whic Py 


was void in its original can never become good, 


an infant makes a will, it is void, though he comes 0 f 


full age before he dies; but 4 republication after full 
"age paſſes the land ; ſo of 4 „ne covert: and in theſe. 


| caſes there'was' only a perſonal, diſabilit Wh ancy - 
diſability. by 


and coverfurr; ſo here there is a re 7 
wanting the thing; and the cbhſtant form of 075 
is, that the teſtator i 727 ed, and * > 


3dly, Had there 520 4 eee 10 my 3 


mitted theſe lands would have paſſed ; for a republi-. 


cation is as making a new. will, 


and the intent 18 ma- 
| nifeſt, 


4thly, It was admitted, ae if one devi | ta tun and 4 


au their Heirs, and = dies it the life 0 the teſtator, 


% 


the ſurvivor has all; that if one has a manor 2 
deviſes i, and after renanry 2 1 

the deviſe as n PLA * Vid all al by vol 
* P. * 1 + 1 3 hi of F hy 


i 1 - 7 s 
0 


— 7 4. ee LY 


A ſpecial verdict was found in this caſe, v aſe viz 1 

2 was ſeiſed in fre, and by i/ed as 

llows : I give to my daughter A. for * remainder_o 
ir heirs; and . ult of 


A. L. and. wal 7 
mainuerr over.” And the queſtion was, whet! this 
was an eſtate in ir, or in %, . 
Holt, Chief uſtice. You will and i Slat dint © 
to make this: 9 | 


tall, And the court gave ſudg- 
ment that this was a fes; but 5 5 1 


Ka wh Oy, ma 
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Baur, et, eee, ben. 
$ee ax ce folly 80 in Wer 160 10h. we 
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Michaclmar, 11 Ann. , Ongly v. Pied. Error. | uſed, or an ments could make 
Ar ! r wt OP ELM. WS 25% 1 nnn N he ſaid, Was both the ob ious and legal 


. named in the will, is b 
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ſign as a co 


— Ws > We I. 7 ee nn 
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tion, makes his will as follows: 


LOR + | n s 
2. error hrought on a judgment in 
e w 72 


This was a writ 7 on a judgment i 
as: A man dewi/ed his land to 


A. and his brothers /uzceſſely ;-but not to be entered 
on or enjoyed by any of them, till after marriage. A. 


was found by the verdi& to be the eldeſt brother; and 
whether tho will was 00 55 reaſon of the uncer- 


tainty wh ſhould tate, was the queſtion n 


4 * , "*Mr 3 3& 4.2 2 bd. 45 LS. 
The court were of opinion, that the 1011] was. a good. 


Wil, and certain enough; for being in the caſe, of. 


brothers, the common {law Was a Suid to the expoſition | 
of the word ſucceſſively, viz, that the. 9251 ſhould, . 


after his marriage; enjoy it e for his life; the e. 


cond, ind then the third; elpecially when he. Who was 

i rhe will, is by the verdi&" found to de the 
eldeſt brother. Had the 4% been to A. B. and C. to 
take ſuccelſively, it would bave been void for. the un- 


: ' 


certainty. Vid: Mod. Rep. vol. 10, p. 10 | 


4 2 br 
—— > 44 19 hs) 
2.3 * 2 LS 


6 SET 41 is 4 * x | BU # WAS 1g bes Pep * 
eee eee apa 
. Michaelmas, 11 Ann. The Caſe of Lor 

n 1511 AK . 
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This was an gjectment brought by three coheirs againſt 
Lord Lanſdoiun. The caſe. Was, the Earl of Bath, the 


— 


common anceſtor, made his will, dated the.24th. day of 


Oflober 1684, under which Lord Lanſus claimed: 


this will afterwards RIG? ſtood revoked, by an act 


ate deviſed by it, but not the 


in law, as to all the real e 
per ſunal. 1 Year ton % 
ome. years afterwards he. told one Mr. NM. then in 


ir my will, by which 7 pave Jetthd my totes and 41g] er; 
tcil to my will, to be taken as part and parcel. 


ter his death, produced by thoſe; with benen, were 
wh W * | 5 


either wil! nor codicils were read at the time of te - 


publication, > itn neee ee 
On the. codicil he took notice of his will in the fol- 
lowing manner: Whereas I made m will in 1684, which 


Tas not intend wholly to revoke; but in reſpect of many al. 


tergtions ſince happening, &. 


"The queftion was, whether this amounted to a re- 


publication of his will, the will not being ſealed and 
l n as the ſtatute for preventing, frauds, c. 
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The ſecond point was, that ſuppoſing the twill te- 
publiſhed, yet it could convey. no title to the defen- 
dant, becauſe he claims as iſſue male to the devi/ce in 
tail, Bernard Granville, who died, leaving the teſta- 
tor, and therefore it was a lapſed legacy. | 

And of this opinion was the court. Vide Mod. Rep. 
vol. 10, p- 96. 8 os 
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Adichaelmas, 12 Ann. Backbouſe v. Wells + 13 
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This caſe was brought on an cjeftment.; and the 
queſtion aroſe on the conſtruction of a will, whether 
the words of it made the deuiſee only tenant for lifes or 


tenant an fail. 
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74 ands ſhould remain in 


To the intent that all 


„ my name and blood, T viſe to J. S. my near 


„ kinſman, ſuch and ſuch lands, &. To have and to 
bold for the term of his natural life only, without im- 
1 . F waſte ; then to the Iſſue male of bis body 


| fully to be begotten, if God ſhall bleſs him with ſuch 
„ iſſue; Adee. to . 2 Hoe 


„ ſue, heirs male of the body of that 

1 He . 4 1 . 1 1 . 5 . 4 2 HF as 4 
The next term Parker, Chief Juſtice, delivered the 
opinion of the court, that by the deuiſe the deviſee was 


made tenant for life, remainder to the iſſue in tail. 


The words of the will, he ſaid, were ſo exprels to this 


purpoſe, that neither any words that could have been 
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| uſed, or any arguments could make it plainer, This, 

mport of the 
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The deviſor bein ſeiſed tn fee of the lands in queſ- 


- > — 
Hun, „ 
7 
oe 12 8 , 
A : 


Words, and what they, would have imported in à con- 
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under the head Ar... | 
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Mlicbdelmas, 4 Geo, Young v. Henin. 
an 0 TEC CT 28 ien | x 
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On a trial in 2 the defendant pleaded nt 


to the executor for life, *pzying 50 % to F. S. remain« 
der to the lbs of the Fe Tune executor died, 
and his exedutrik entered on the refidue of the term, 
and poſſeſſed herſelf of the leaſ mme. 
_ "vt It being proved, the defendant had the leaſe in 


| | her euſtody, and refuling to produce it, an attorney, 


| who had read it, was allowed to give evidence of the 


if it was otherwiſe, to ſhewthe contrary.” ©: i 

_ "2dly. For the defendant was inſiſted and agreed to 
by the Chief Juſtice, that J. H. took the term as eke 
| chtor, and not as /-gatre, and then the remainder over. 
was not executed, and that it was incumbent on the 
remainder-men to prove 2 ſpecial aſſent thereto as to 4 
legacy. On this they talled' a witneſs to prove pay-" 
ment of the 50 J, charged on the term in the hands of” 
tlie legatee'; and this was held a ſufficient aſſent, and 


95. 4. Jide Stra. vol, 1. 5. 78. $44 4 * * 
Zafer, 7 Gu. "Right v. Hamid.” 
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In a ſuit in gectment, a caſe was made at the Kone 


 aflizes, that 7. C. being tenant” for life of the fands 
| in.:queſtion, remainder to his wife for life, remain- 
der to his own right heirs, 2gth October 1673, made 
his will in theſe words: | na Tu. res 


joy for her life, after her. deceaſe of right it goes 
© to my daughter E. for ever, provided ſhe has heirs ; 
if my ſaid daughter E- ſhould; die before her mother, 
or without heirs, and my ſaid wife M. ſhould mar. 
ry again, and have an heir-male,” I bequenth him 
all my right to that eſtate, not thinking I can ſuf- 
e fieiently reward her love; if my ſaid wife marries 
again, and fails of an heir- male, after her deceaſe 
*© and; my daughter, ſhe failing of heirs, I bequeath 
«© 501. per annum of that eſtate to my brother N C. and 
*© to his heirs for ever." And then diſtributed the reſt 


tober ene e e eee eee 
The deviſar died, and the wiſe married again, and 


had iſſue 7. H. the defendant, and died. Then E. 
the daughter died without iſſue; and on her death the 
leſſors of the plaintiff claimed the eſtate as right heirs 

of the deviſor, and the defendant claims under the de- 

FCC 

It was objected, that the'd+vi/e to the defendant was 

N n 1 | 
| en it was objected, |t at the words, be failing 0 

heirs, ſhews what "heirs Les Senn 3 50 — A 

IE e c 7. 7 hd tes bet IR 

he matter was. adjourned, and "afterwards. Pratt, 
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Chief Juſtice, delivered the reſolution of the court. 
We are of opinion, that the g part of the will is no, 


6 LO! 


deviſe, the te/futor only taking notice how the eſtate - 
was ſettled before, that if "he made no will, his wife 
would have it for her life, and 1 1 


right it would go to bis daughter E. for ever. 


ed as a contingent temainder, ot an zxecutory devile >. 
| MO executory deviſe - 
as an executory deviſe it cannot be you, for the 25 
tingency is too remote; and it is not like the caſe of 

| Lloyd v. Cary, where the contingency was ſo very near 

— 5 1 — a life 1 here it is limited on 
the wife's hating no ue malt by a ſecond hulband, 
and the daughter failing uf heft e ec. 
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| See this caſe fully ſtated in page 513 of this work, 4 | 
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griliy; the caſe was, the % for years devyſed the term 


it made againſt the defendant, it being in her power, ' 


deem; My ade, en each, my wile is to en- 
˖ 


ber deceaſe, of 
ever, The 


deviſe therefore to the 'defendant can be only conſider- 


the plaintiff obtained a; verdift; © Play. 544. 4. 8 Ga... Y 
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2 A i ba me do; torbane 
of a/ particular eſtate, riking\the oo -part of the wilt” 
to be only a declaration how his eſtate N ——__ | 


and not as a dew;/e:20 the 3 Nun 


Bieſides it appe arb the contitipenc 1 he pened, 
Pee Nog did not die N ch 4 wh Wd, conſe-" 


quently the fert uf the plaintiff, hg are both heir: 


to the daughter and heirs to the deviſor, muſt enter, 


and therefore the plaintif muſt have judgment!" | 
Ara. vol. 10 p. 429. \ W oy dau. Ane 5 ir 10 © N 5 
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In a ſuſt in cjeftment,” de Chief Juſtice held,” that if 
A. ſurtendered &'copyhold eſtate tb the uſe of his will, * 
and! then demiſed the fame to B. for life, and after His" 
deceaſe to-the-heirs of h body; if Bi died after mak 
ing the toll, that his heir edüld take nothing, for it i“ 
a deviſe in tg to B. and his heits are Words im limita- 
tion; and then B. d in the life of the dh it is 

| * he caſe-with oh Fl 145 v. Fuller, A Cro. Eliz.. and, 
Corgi Right\ And the Obief Juſtice: ſaid;"1 
made 110 difference" that theſe "caſes Were of free hold 
lands, and this of copyhold, where the deviſes was 
living at the time of the ſurtender. 7 de Serd. volt! 5 
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A1 chaclnar, 8 Geo, Th King" v. Pinot and php 2 


The Jefenddats were indicted for forging a will re- 
lating to a perſonal eſtate, and on the trial 'a forgery 
was proved; but the defendants producing a probate, 
it was held to be concluſive evidence in ſupport of 


vu Wes ide bre nes * ; Peet 2 111 na 
c*: 


Ae 9 G. 2 3 v. „ Davall.. va 


fo a ſuſe in rjefimit the caſe was: Sir Thomas Davall 
had two ſons, and being taken ill he made his pill, and 
deviſed his eſtate in Eſſex, being almoſt 1600 1, per an- 
num, to his eldeſt fon, and the heirs of his body, and 
his 44iddleſex eſtate, being about 1700 f. per annum, to 
his youngeſt ſon, and to the heirs of his body; and if 
either of his ſons died without iſſue, then the eſtate of 
him ſo dying ſhould. remain and 5 to the ſurvivor; 

and if both of his ſaid ſons ſhould die without iſſue, 
then he deviſed the whole to D. Burr, the leſſor 'of the, 
plaintiff, and his heirs. ' | © 

Both the ſons died without ide and Lady: Duvall 
the widow of the teſtator, and who was his heir at law, 
endeavoured to ſet aſide this tbill. 

The queſtion that came before the court was, if the 
teſtator was compas mentis at the time he made this 
ill? And to;ſhew that he was not, it was argued, that 
a father in his ſenſes would not have left a younger 
ſon a larger eſtate than he had left his eldeſt, who had 
only his Zfex eſtate; and by articles on the marriage 
he was bound to leave his younger children 10, ooo J. 
out of that very eſtate, and his l ly 600 J. jointure out 
of the ſame eſtate. 

Beſides, if the teſtator had been in his ſenſes, the 
words in the will would not bave carried an eſtate 
to the leſſor of the plaintiff; for the devi/e was to his 
ſons, Ce. and that if both die wrth iſſue, infttad of 
without iſſue, then to D. Burr; ſo that this being a 
wr gre erf ye plainciff can have no eſtate {+ | 

is 10 | 

It was urged on the other fide, that becher the 
words in the will were dying with iſſue, or without 


4 


Me, it ought to be taken in that ſenſe which makes. | 


tne wit confifterit with reaſon and common ſenſe : 


and accordingly:the jury Ls "wy the laintiff. Vide | 
e . 1 
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Alfabasinas, 10 Gre. ja * Turners 3 


This was a trial at har. on a feigned iſſue out af 
Changery, hb ORE the oply queſt on Was, mn DT. 
0 
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| | lands ſhould com 10 the me % * tnen 
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engen 83 bf U pling decent 
had In a will IP him in the year 77870 
or not 


The caſe Was: g ſeiſed of 127 lands 
in Kent, to the va A Tha of 9-4 Vives e Srro Oy 
| ſang by one/venteryiiand D. T. his 
another-werterg both of Which debe del Ae in the” 192.5 
time of their father D. T. the teftators r Wann test 
Se. the eldeſt ſon by the fe venter; 
now plaintiff; and D. the youngeſt ſon Ly the _ 
| enter, left iſue py defendant z-and, the. be grand 
| father, anno 1716, mo a al in- 11 hie 
eldeſt ſon hy Aa /t Venter, which, as was —— 

on by the Plaintiff, 8435 not cancelled by the teſta 
in his lifetime, bt by the dow-defehdant — 
death of the ſaid reſtator, chat the eſtate mightieq 
deſcend between! mean n OHH DEI PIT bas bo 

But on full proof, that? the teſtator api 
will in bis lifetime, and ſaid, that he intended is, 
| eftate ſhould equally 'deſcend and comets dot” His 
| grand=children,- me defendant _ 4 verdict. * 575 
N , 
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en defendanit avowed for u rent chavge 
. by his grandfather to his uncle, and his heirs, 


which was now deſcended to him this avowant; 5 


—— 


2 
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|| pin, in his replication, confeſſed"the deviſe, b 
; ſet forth a (clauſe in the ſame 4 "ur which: the ren 
bee was to ceaſe. 

Tue caſe was: . being ſeiſed: ih or ung bapin 
three ſons," deviſed Black-atre to G. h "eldeſt ſon, and 
| his heirs; Y/bite-acre' to E. his and his 
| heirs; and a d of 1 r annum 
iſfuing out of /H#hite-acre, to . voungeſt ſon, ny 
his heirs 3 provy/oe, that if either of his ſons ſhould die 
| without iffue, living the other two," /o' ar bit ef Pate, in 
| rent 
| ſhould ceaſe. e * 1172 - 
G. died leaving fue 5. the defendant and 
without iſſue ; ſo that thi s contingency could 1 
E. Res becauſe G. had lle, and he being dead, and 
K. likewiſe without iſſue, their "wing in lands could” 
never come 10 tive, where B. alone was ſurviving 3 
thereſore the rent- charge muſt deſcend to the defſen- 
dant as beir at law, being the ſon of G. the eldeſt fon 
of the teſtator; for this is an exectitdry deviſe to fw¹⁰ dn 
the contingency of one dying in the life-time of the other 
| two, which contingency muſt ariſe within the compaſs" 
| of one life, otherwiſe it is void; for it is plain tha” the 
teſtator intended this benefit of ſurvivorſhip duricg his 

| ſons lives only. 
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| See this caſe fully ſtated i in e 488, of tis, w 
| Under the head W Ty page a, 


Tini, 12 Gee. The King v. Rhodes, - 1 


The defendant exhibited a will in Degers Comment 
| as executor, and demanded a probate : after a lon 
; conteſt there, it was'determined in favour of the will ; 


pod Q appeal to the Delegates, | the ade was con- 
rmed. 
parties, who Val 
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Afterwards the en concerned i in 
cooking up the will, fell out among themſelves about 
the diviſion of the eſtate, and thereon it came out tha 
| the will was forged; and on. full affidavits of the for- 
gery, a commiſſion of review (which it was agreed was 
. the only method to bring the matter over again). was. 

granted by the Lords Juſtices ;. and an indiftment was 
| alſo found for the forgery, and food ready for trial in 
N not * ba * 
n a motion for an habeas c us ad teſt u 
| the Chief 0957 declared he i not t Reb, 
For there ing yet a ſentence ſubliſting in fayour of 
| the woll, and he validity of that being now put under 
; proper examination ; be did not think it fitting to 
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| determine = property by an indiiment which would 
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And the court has of chat 6 pinion, legenden wks" 
4 given for the defendant. + eo od. Rep. vol, 8. 8 
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51 high was in this menner g IN. E. 
6c , and bequeath unto my wile all 
2880 pr 44ngmeDis called Hafters Id; Tockold. for 
e batu day + and after het decaſe, 
5 roi fgr pits deen eee term 
tee 1 nd. fer þ 


blunt the 
oC hi w_ e of the body of the ed N. ufully ta be. 


wy 45 gotten, . his heirs for ever: but in 3 the ſaid 


* It die h ; d 
dab Fe e 8 ham gig an 


premiſes unto my 


2 5105 9 his natural life aa his. deceaſe | 


af; his bodys lawfully r 
jrs =o 3.4 25 for default of ſuch heir 
Ihe jury fin a that on 
entered ape 6 ied ſeifeds: | 


inge oer.“ 
1 the widaw 


oh 500 þ 1 Mit 4 Ve in 
| iſſue, can never enjoy the eſtate. 


Now, iff 
no —_— Na * ec — e to 


WP 


+ 55 deviſee } and the: Widow, in her 


. 915 n recovery te the ſaid N. in 


widow, 15 4 e, leaving na i 


the leſſor of the plaiptiff, ims 38 beir mals: | 


F. I. (che re ener mas in the cou, ſuppoſing 
t is $0, © only 6 for a to N and therefore | 


very ſuffered 4 im and MH. (the widow) 
. cs. The defendant claims 


eo 100 0 


| not bar the re 
a8 A hae ce to 18 ingle queſtion therefore. is, 


an alkatertail, or. only an 
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and the caſe af King Vs. 
able ie, * ta the limita- 
he word he 1 9 ward of purchaſe; ao 
der i always A word g limitation; and the word 
Mo 34 uſed ia this caſes the words ofter hes Ry 
=Y 1. 


HEE: To an ole. ot 92 
ers, al the 


an ad nd ll hi af ih devifee ; and in Arabetis 
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caſe it — word next which confined it to ans par- 
M 1 parſo n; for without that word, it would have 


tation WN ureluſdſ - 
: word 45 is the — which makes the dim- 


"Ph in this caſe ; but I think it may very properly | 


be referred to M himſelf. Suppoſe N. bad ſeveral 


ſons; if the eldeſt had been made a purchaſer by this 
will, "the other ſons could not Vane is N N 


| muſt be Eg er words than theſe to ednet the 
words heir mal 


and make them words of .purchaſe, 
I therefore think this 8 to be an n in hoy 
Fide Stra. val. 2. fe 250. 


| Trinity 2 6's 2 TIL v. Nes 
In vjefiment on the dermife of E. 7. Eſq; a caſe was | 


made for 1 0 of pole of la gel — | 
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AE grguonentey the Chief Jullics delivered be 
hat: though: formerly: it was 
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belear, that where: dt is by: 


it is 
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The words therefore would: aye been — 


But the ohiection is, that no ſuel penſon 
ang con nt thaſt ho claim Benet exiſte, 


dying of fuch perſon under rwenty-pny;. and aut 


bat z it is 
. as 


8.9 ory of 22 n, dos, dt, $704 Where 
C 15; en 


aver, Taking it thetefote as a li- 
mitation, it mu either happen or hecome impoffihle. 
It neyer did happen; aud therefore the qusſtion ia 
whether the limitation over of the term be ſremate 96; my 
SHE ik paged And we are all of ena mne 
/ {40} 13 
nar fog hie gurp oe 11 85 of: ee v. 4 
n , is Aar timu, Len, 2 | 
Ar. <p cl is. agreeable tu the caſe; 
e v. Kage Where the remaindenoverion; 
7 ag bo. o take the nama of Fate, wan held a limita- 
tion, and not à con Ron. The deviſe to the exgected 
ſon of C. is void, as if no ſuch — in _ hes AC- 


; cording to Ao, Ta, d we ste the firmed 

1 this opinlon 75 bo, > 4 's dire — in the caſe 
en 5 Jones, whete on the very clauſe now In 

E ion he determined that the eu _ — 


was good, 


The defend, 
the inci y 5 e Tang ee er | 


r F748 810 «41; 1 


e,, 


9 lk 
ISTH} 1 TINS $03" 66 


T6 t 5 4+, SET : 14 * 


41 
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| « 75 jy — other 8 ar. ſucceflively, lawfully: 
| #1 Beg E af the body af my ſaid fon B. and the 
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ody of ſuch fir/t, feeond, third, fumubh, 

124772 every. Other: 2 and ſong according to ras tort - 
p default of ſuch ** * my right heirs for! 
6 on And it was held by al I:the contt, that theo 
he ff. ee e ſtan at the vin. muſt be take iin 
1 owt yo and byithe laſt it appears 


def 5 8 
| bis for d not have it in his power to 
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775 . enjoyed by: his children; or 
he had none, from rev erting to the right heirs of the 
they ſaid id was no new thing in eee 
10 let ſubſequent words intirely deſtr 
g ones, as in the common ca 
a deviſe to A. and his heirs, and if he dies without 


8 remainder * the £rf, if 28 would cer 


Ne . latter qualify the roms and 
E Cit, e e 'be e and his 
heirs. and for Kang es then to B. the brother of A. | 


| cheſs reſt 61 the word berrs then to mean 
124 72 ths by £: Demi it is impoſſible that f. 
n want an 14 lm: he uy a . gg * 


e e . 5 


| Mikey, 7 Gem — te nity, 3 


On a writ ofierrer brou on-a ment given 
| the X. 3. in Ireland i in wg gu hdg Pad in 
the demiſe of Arthur Earl of An 3 for lands in the 
' county of Meath, and on m „ trial at 
dar was had, and the ju #, found this ſpecial ver qiat 
Phat on cbe Izth My eo 70r,' 72 late rl of 
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e the prot in queſtion, 
TOY les in q on, 
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+ | they cortifiel opt oiion to 0 Anek gel, that EB 05 

| 487 nt good executory: deviſe, becauſe it might fub- | 1 

"forty bells after the death 2 T. G. and they were ; — 

* hy nd ing a day further than a life in being. 3 Nie 
hancellor not bein A with this opinion, 

ez 155 to decree accordingly. And be being ſueceeded 

f Adis decenſe, in truſt for and to rhe aſe of his ff by | Lord d King, the caſe, hack to this hurt, And 

and every: other ſons in tui mile; und for Want .of fac they were e 7 opinion, 7 it wos a 

00 "then in truſt for Richard Lord Altham. his Vac | 1 Anise, and; that a gonvenient time after 

reminder 6 bis fifſt and every othier ſons f 11 15 [A 1 7 0 25 cafe of 

and for want bf fuch ifſue, * then in truſt 7 Chery, Þ MED this nece ſſa- 

— uſe of Charles Hun ſl. his uncle for life, | 170 1 1 ae aint 4.0, . ter the death of 

— vo his/firſt and other fons. in tail male 3.5 100 th hit the anger of fa Of loa And this be- 

bekti 


2 16\ſeiſed, he, on che ith. 94 4 "19a 
His — th writing, Whereby he inlay tf 5 F 
in Hrulend dd John Lord Haverſhan,  Hribur Ange, 
His; brother, und Mr. J. Cpete, and their "heirs, jo | 
a * yment of $ gebts, 'and after payment | 1 
n-in truſt for Hike Fine ſhy for and 


mainder to his own right heirs.” en he 4 poin 1 Thy Bop cauſe was ſet down before Lord 7. 41 
the truſtees! towards "raifitiy money Gi 27 7 3 ” afte 15 term 85 44. 105 declared. his agteeing 
Jet the premiſes for hir 1 Bien 1 eh eon an . with the lat Or 28 and made his de- 
xeverſion, reſerving the laſt yearly ves and that HOY et hr. eder 2 W et art 
8 of * ay to, ban ſhould be become 19 9 2 n Y 15 3 Toy -48 "OR 
of e ptewi virtue o 1 — IE F 
birth. one years" leaſe,” reſervin e beſt r b me 8 c. 50 e v. 4 
Then thoy! find, that ' Rech Lord Altham” . 
the liſe-time of 'the ws, of who, on the 230 15 Wy | © On a ſpecial verdict in Fer for hoſes in TY 
vember tyot, made a" togicl, wherein he feeites his . lion-Square, it was fo ch ris Maundy being 
will, and @'defign to aher ſome parts thereof and that ſoy of the pro ger Le of the buſts, which were 
the cpi all be taken as part of his will; uf 85 nd de- | ie valu | of. 200 6 DT ORs ann, but then let out on 
clares he does not intend to alter bis 2010, 1450 17 2427 | 8 ty years at per annum, called à ground 
the particulate expreſſed,” but that the fame = real." A having liar ons and eat (ops Br _ — a 
| — din all other reſpe &, * Then he deviſes his lands will. in ER 0165 inner; I 
in 2 Wales to 0 former truftees, for pa ment | ** wordly heroic it 2 8 Godt 
Aſterwards to the uſe of Arth 9 5 | 64 bleſß 4 fra of It as follo 15 to my ſon 5 7 1 

= life, "remainder to bis fir and other fons i mail | *©-give's gran rant: and-;e-like | . 
male, the remainder to go, to ſuch e and with | ma mer My Pare 15 "the W 1 23“, to his child- 
eg Power s,. as the will are viſed, & | het Pa + 5 60 hie, he and their heirs 

Per OK Ay 3 be _ and one e aj - 5 br gt 81 Ks AS £0 Pets, my eldeſt - 

er; and on it, is plain, he only intended to an oi ut on, in pes he may re. | 

fo me M 0 A 72 y: exonerate this eſtate „ form, 51. "per n b nk tickets in the million | 
Yom the Mb to which if v4 as {ubjeced by the l..“ httery. Mx if any 1 Children dis, their legacy | 
There is no neceſſity 10 confine this power to the 1 44 80 pot elle ſuryiyor, oh {aid undutiful ſon except 
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—_—— 
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remainder- men, eſpecially as the — nder is you | * ed; wo | is to haye no 
with regard to theſe land; d and no other. : Fe fliace or 4s | 

On the final hearing, nobody appearing o the part | © The'buildin Fig [alex N the beir.-of 90 
of the plaigtiff in erer to argue it, the judgmant was tris the eldeſt broubhet an gie 11 bo iofiſting 


age further debat _ L. 2. b. | reverſion was un f 
22 ee n ene en 1 50 =| the ron as onſet A 20d as "appeared, ar VE 


are or part thereof, nor no 
than I have before left bim.“ 


9 bas WN if Ir ho is 1 B.j of, de muſt have it. But on * 
1 K gg 2 ce Hill” We IO IN ment in J was: given in (favour 
nat ety 5 0s the diſt, a and row ge. udgmegt WAS: a, Wenn 
49 « 2 ſpecia) verdict in G for the . court. 
the court, 12 of th avas follows: | ft, Becauſe the intention to paſs alt his eſtate was 
" N. die rein of lands in queſtion, | en from the 1 1177 7 WH here he declares 
Having one ſon, an 2 d 2 and after ' the will Was tir reſpect of al worldly eftate, and 
Jeath' of his 5 iſſur, be devifed bis land 5 | or art where be ſays that his elde fon ſhall have 
. the follo 5 2 5 to his - ters, C. , and no more- 
7 E. 12 a between, - them, and ih heirs +» „The d is to the 1 ſounger children and 
thar bidies 7005 7 and for default of ſuch iſſus, | their hoirs 


oe Dots A am take effect, if their intereſt 
Nos rand-daughce As E. died without live, - | is on! A: hg te W 0 of the rent. And no- 
3 Ww 2 whether £,'s moiety veſted w R. | thing* Sur b re common AR for people to ſpeak of 
the bas of CG. the other tenant in common. [I kheir n. rents, when. they mean the houſes and | 
a Ho ed declared it to be the in ef the lands gut of w ich the 1 Es 
whole court, that on the conſtruction of theſe words, 3dly: The cafe of | pig V. "Dethick i in Mor 640. is | | j 
there were no croſs remaindess, but that on the death 1 in point; and though in that caſe it is ſaid, the bh 
Af E. her mgiety went over to f. And accordingly | defendant was adviſed to. bring a writ of error, yet that 
udgment was give for the fe rg Vid Co fes does not e Ne 8 a . et ws 45. 
| es * e bo Nr 


1 7 Ger 2. Gore v. Gare, ; lin 4 R 22 266.5. niuun ve Browne. | 


1 
| - tie lent from the court of Chaneeryte/ this ques 4 - This queſtion in this caſe was, whether: croſs re- 
wherein it was tated, that . G. being ſeiſed in fte, de- F. ainders 4 "Rod E created by implication from the þ re- 
uiſed to truſtees and their heirs, to the uſe of the truſtees | a will, And the arguments of the council, and the 
| I froe hundred gears to raiſe younger children's for- Sch b of the court, beiag the ſame as in the caſe of 
tunes, and pay debts, and afterthe determination of that | Cumber v. Hill, which my held not to differ materially 
,then to Ae every othet ſon of T. C. che | fon this; it will be om 4 
2 ſon in tail mala, femsinder to J. G. his || wor ds of this uull, which 
n (in being) in tal male, with remainders caſe ere, dot to create any croſi remainder, 

2 hat. at the death of the dev3/or, T. G. bad vo | e demiſe . p At. lor life, remainder to the uſe 

Jan, but fince his dereaſe the defendant way born,” And | of all and every the child and children both male and 
on this the queſtion. was, whether t e, 1 G. | female, born 0 0nd. to be born of the body of the ſaid A. ; 
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neceſſary to ſer down t 
the reaſons given in that 


could take this eſtate by way of exec for it ually'to-be divided between, them, and of the heirs 
was agreed it could nat nu to him of con- | ö of they reſpectivè bodies ful So to be begotten, and 


tingens Ren there beiag no eltate af freehold to — 128 we Ther 


Th "PIs = in hicf Juſtice" Pry time, If vol, 7 ys 
8 his chamber, be bim, and three Judges. And | N 
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under the head Elass. : 
5 1 ha ap * find OX 8 11 * 
4 * 45 95 Eaſter, 1 4 Geo. Zo ; Creſt v. 
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P atolet. „ batiften 


n "OP! TRAPATT ATE os | 1 b ck wh 
On a trial at bar in tjectment, the defendang. made 
out his title 3 the atteſtation of which was | 


In theſe» words, “ figned, ſealed, publiſhed. and der 
t will, in the preſence of us 
„H. B. and C.“ The will was made.in_1723, and the 


& 


. witneſſes all dead, and their hands proved in the gom» 


mon form: but then it was objected, that this was not 

an execution according to the Hatute of frauds; .and the 

hands of the witneſſes could only ſtanfd à8 to the fact 
they had ſubſcribed to, and ſigning in the preſence of 


the teſtator-was not one. But the coat, on the autho- | 
rity of a cale in the C. B. ſaid, it was evidence to be | 
left to a jury of a compliance with all circutnſtances. | 
And a verdi& was given for the will, Vide Sera. vol. 2. 
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A caſe was ſent from the rolls, wherein the q eſlion 
was, whether an eHate- tail, or only an tate for ifs, 
paſſed by à toi; and it was this. 
N. B. deviſes to his grandſon R. C, and his aſhgns 


for his natural life, the reverſion of lands expectant on 
che death of the deviſor's ſiſter, and from and after the 
determination of the eſtate for life of his ſaid grandſon, 
then to truſtees during the life of his grandſon, to pre- 

ſerve contingent remainders, and from and after the 
death of his grandſon, unto the heirs of his body, law- 


fully begotten, and to be begotten, with divers remain- 
ders 07 RR Rn | | 


On the firſt argument the court were clear in 
opinion, that this was an Hlate- tail in the grandſon; | 


© 


the caſes cited to prove it an e/tate-tail were, I Co. 


1 Vent. 214. Trinity 11 = roll. 220. Bactbouſe v. 


oo 


Shelly's caſe. Co. Litt. 22. b. 319. b. 6 Cro. ſe 5 | 
right v. Dullen; and à caſe of the council board of 


Wells. Abr. Ca. Eg. 184. ; 


ichaelmas 13 Geo. 


Mood ve Morris. © 


'The-council-on the other fide cited Carter 170. I | 
Sid. 81. Salk. 568. 224. 3 Lev, 437. Carth. 172. 
1 Vent. 231. Vide Stra. vol. 
n 9 


Abr. Eg. Caſ. 105. 390. 


45 


Michaclinas, 16 Cen. 2. Barker v. Suretees. | Error. 
On a ſpecial verdict in giecfment, the queſtion turned 
caſe he dies before he obtains the age of twenty-one | 


| . : 1 '| ſealed; and publiſhed the paper-Writin ae 
years or marriage, and without iſſue, then and in h Ee a. Ann 


„ ſuch caſe he deviſes the ſame to the defendant,” The 


fact was, that the grandſon attained the age of twenty- 


one years, and died, having never been married. And 


it was infiſted, that the obtaining the age of erwenty: one 
years was a performance of the condition, and veſted 
the eſtate abſolutely in the grandſon, under. whom the 


leſlor of the plaintiff claimed. And judgment was ac- 
cordingly given in the county palatine of Durham, 
whereon error was brought in this court. 


After ſeveral arguments, the court affirmed the judg- | 


ment. on the authority of Price v. Hunt, in Pol- 


lrxf. 045« where the word or was conſtrued conjunttively. } 
And they ſaid they would read this without the word | 
or, as if it run, ©* and if he dies before twenty*one, un- 
married and without iſſue;“ which he did not do, 


for one of the citcumſtances failed. And all put toge- 


ther are but in the nature of one contingehcy: and it 
was conſiderable, that this was not a e | 


dent; but to deſtroy: an eſtate deviſed by the former 
word in ee. Vide Stra. vol. 2. p. 1175, 
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On a,coſe,made at the ares, it was ſtated, that R. 
C. being ſeiſed in fee: of an eſtate called Woolf*s Park, 
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his and his wife's Iegacies, which he refuſed to accept; 


frauds ? And we are all of opinion he is not.. 


right, it deing incogſiſtent with tne notion of 'a feudal 
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2 the ſame in theſe. words, „ As as: Wielf's Ty 
* [ give. it to my wife J. for her lie, and after her 


death to my daughter I. A. and her children, on her 


** pod begotten, or 10 be begotten by. A. het huf- 
eee eee 
; 1 hd J. at the time of making then tu bad ane 
daughter, E. and afterwards 79 ſons and r . 
| az UEEU Iv iſſue: that E had i 

the. Jer of the plaintiff: that J. ſurvived i and 


# 


* 


arried J. by, whom he bad à ſon, the preſent deſen- 

5 who entered on her dead. m {ons Tock 
Ide queſtion was, what eſtate paſſed to F.and'her 
children by . A. the plaintiff inüſting, thatiFa was 

y tenant for life, and the ghildren of thay marriage 

ad the reverſion in ſee; the defendant inſiftidgitbat; 


Was jointly ſeiled in fer with, che, childattu.ong airing | 


ſusviyed.them all, and left 


him ber ſon and heith: be is 
entitled. | 


bu DOA Yo antw 19950 mdf T6 1nomThy 
After ſeveral. arguments, the Chief Juſtice deli- 
vered the opinion of the court, that F. took as 
joint tenant. It being ſtated, that at the time of mak - 
Tag the toill ſhe 8 a child, which has been cnſtrued 
dren. 2 Verne 106. C bit 9. is 
exprels, that to A. and his children and theit heirs, is 
A joint /e to all. And it is no objecten that by this 
means the ſeveral eſtates may commence est different 
times. C6: Lit. 188. Pollexfe 373. ia, ö inc; 11th, 
As A. therefore ſurvived all tne children ſhe had by 
. A. the whole fee: veſted in her, and deſcended to 
her lon the defendant. Who, had: judgment accord- 


* 7 
On : * * 
221 I at 
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ingly. ide Stra. vol. 2. p. 11. 
, | | | Bo . * SI 18 | SLY + 72 Hef 2 $48 ue 
Egli, 19 Ou . Hull on the Demile of Alo 


ki 2 der 


| February 1742, and which is 
found in theſe words: That he e to the defen- 
dant the lands in queſtion for life, temainder to his 
firft and every other fon and ſons in tail-mgle, remain= 
der to his daughters as tenants in cimmon with the re- 
verſion in fee to the right heirs of the deviſors; then he 
charges all his real and perſonal eſtates With particul 
annuities and /zgaties; and particularly an annuit "of 
20 l. per annum io E. the wite of T. H. for het: lif 
and to her ſeparate uſe; and he alſo gives a /zracy o 
104, each to J. H. and his wife, for mourning. "That 
to this wil! there are three pet ſons who fubſcribe their 
names as witneſſes, whereof F. H. is one; and that 
in their preſence, and of no body elſe,” he ſigne 


his a will; and they three atteſted the ſame in his 
preſence, and are all three living. They find the iden- 
tity of F. H. the legatee, and witneſs, and that E, 
his wife is ſtill living. © That the deviſor died the 28 
of May 1743 without iſſue; and ſeiſed as aforeſaid; and 
that Mrs: H. (one of the leſſors) is his aunt, and heir 
at law. They find that before, and at the time of the 
trial, the defendant made a tender to J. H. of 20 J. for 


and that thoſe /zgacies are not diſcharged: Then they 
find the entry and demiſe by the leflors, &c.  _. 

The queſtion on this ſpecial verdict was, whether, 
in the light H. now ſtood, he was to be conſidered as 
à credible witneſs within the intent of the falute of 


The right to deviſe in-this'caſe is not à comtmin law 
tenure (Wright's Tenure, 174;) but it depends on 


powers — by ſtatutes, wnich muſt all be conſider- 
ed together, as creating one general parliamentary rule ; = 


in , ſigned, and on atteſtation of threr credible wit- 
neſſes, in the preſence of the deviſer. Theſe were 
checks introduced to prevent men from being impoſed 
on; and certainly meant, that the witneſſes {who are 
required to be credible) ſhould not be ſuch d claim 
benefit by the till. Though a will may be rend, on 
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 Eafter, 30 Geo. 2. Hope, on the 
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Qulilis, Deviſes, Ke. 3 
30 /. to be paid within twelve mbnths After his deceafe; 


proof of all the eircumftanees, by ens witneſs, yet that 
to his nephew. R. T. 504. to be paid within twelve months 


is on à ſyppolnion' there ate two others, who could 


be allowed to give the ſame teſtimony. 


the deviſir; and therefore, at tne time of the arteſta- 


tute Tequires? | 


tion, he had no intereſt. But the anſwer was, that he 
was then under a temptation: to commit a fraud, and 


that is what the parliament intended to guard agaipft. 


It was agreed, that this man could not be examin- 
ed, how then is be ſuch a credible witneſs as the ſta- 
The true time for his credibility is, the time of at- 
teſtation ; otherwiſe a ſubſequent infamy, which the 
teſtator knows nothing of, would avoid his will. 

And as to what is ſaid in Swinb. 296. it relates only 
to wills of perſonal eſtate, and cannot affect the con- 
{truction or the ſtatute. Vide Stra. vol. 2. p. 1253. 
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On plene adminiftravit pleaded, the queſtion was, 


whether 100d/. received by the defendant was due to 
her in her own right, or as executrix of her huſband, 
and conſequently % ett. And it aroſe on the follow, 


ing deviſe, **1 give to my loving brother J. S. 1090 /. 


J On a caſe ſtated to the c 
as follows: R. J. being teh 


ſon, his houſe in the Br 


v 


and in caſe of his death, o his wiſe Suſanna,” (who 
was the defendant.) It appeared that J. §. ſurvived 


the teſlator; and therefore the plaintiff inſiſted this le- 


.gacy (which the defendant admitted to have received) 
velled abſolutely in him, and was aſſets in her hands. 

On the part of the defendant it was offered to be given 
in evidence, that the tz/7ator in his laſt illneſs declared 
he meant only to give his brother the intereſt of the 
1000 J. and. that the defendant ſhould have the princi- 
pal in caſe ſhe ſurvived him. | 5 


It was objected, that nothing veſts till the death of 


This parol evidence was oppoſed by the plaintiff ” 


council, as being contradictotry to the plain words of 


the will And the Chief Juſtice ſaid, it could not be 
allowed; and that in the caſe of Selin v. Brown, the 


„ ee 


eee ny Whey, 
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Hilary, 30 Cs. 2. | Goodiile, en the Demiſe of "Hay- 


This was a caſe from Lancaſſer aſſixes on an cjeliment. 
5 


R. P. being ſeiſed, c. devi/ed all his meſſuages lands, 
tenements and hereditaments, whatſoever and where- 


ſoever ſituate, to the Rev. Mr. T. H. and 7 B. and 


the ſurvivor.of them, and the heirs of, ſuch; ſurvivor - 
In truſt, that they and the ſurvivor, of, them, his 

* heirs and aſſigns, ſhould lay out, employ and be- 
4c ſtow, the rents and profits of the deuiſed premiſes, 
for the maintenance, education, bringing 
«© putting. forth into the. world, of 7. and F. H, ſons 


of the reſtatbr's ſiſter E. H. dutipg their mioorities ; 


„ and When, and as they mould reſpectively attain 
<« their ages of twenty-one, then, to the uſe and behoof 
g of the ſaid ſons of bis filter, H. the ſaid J. and . 
«© H. and their heirs .. 


E{ FOE 4 Bp 
421 


1 21 2A ” 
The teſtator made tne ſaid, 7wwo, truſtees, the Reves | 


nn 


rend 7. H. and J. B. his executors, 
The queſtion before th 


The queſtion 16, court was, ( whether«the 
4c remainder veſted in T. and J. H. or whether it re- 
„ mained in contingenq;, till tneir reſpective coming 


« of ge? 


IA | | 1 ; + en $3 4 „ N KAnn was Wa 
_ Ber curiam,” The teſtator, by his ill, made an 


immediate gift to his two nephews, T. and J. H. with 


up, and 


a truſt to be executed for their benefit, during their 
minority. Therefore the pgſtea, muſt be delivered to 


the plaintiff, Vid Bur. vol. 1. p. 228. 
Wife, v. Taylor. n 2 


urt on a trial in ment 
5 in jor (inter al) of a c 

Bold of inheritance, and having fitſt furrendered the fatne 
to the uſe of his will, deviſad to V. his ſiſter's eldeſt 
— with the out - buildings, and 


> WT 


| 


| 


— 


* 
1 * 
1 


3829 


| after his deceaſe; to his nephews C. T. R. T. and . 


T. his ſiſter's three ſons, twenty-nine acres of arable and 


meadow Jand, bought'of B. not to be parted, but to 


— the tent equally between them 3 then to . 7. his 
ſter's ſon, the houſe in queſtion, by the geſcription 


. of his houſe on the Green, with the ground and 
. .,- out-houſes thereto belonging ;”? and gives him alſo 
10% and to his brother-in-law C. 7. 57. and he di- 
rects the ſaid legacies to be paid within elbe months. 


after his deceaſe ; and declares his will and meaning 
to be, that if either of the perſons before named die 
” without iſſue, lawfully begotten, then the ſaid_/e= 
*© left alive,” 


On this ſtate of the caſe, thb queſtions were made, 


* 


but the court only gave their opinion on one, via. 
Wbat eftate . J. the dee took by the toi, viz. 


whether an Hate. tail, or for e 14h e 


Lord Mansfield. The wor 
lands, as well as to monics. 


legacies does extend to 
Common perſons would 


not think of uſing the word dvi. Therefore on the 


Arlt queſtion, I think it is an Ge tl. 
_ Denijon, Juſtice. The word legacies. extends to rea! 
eſtates, conſequently it is an Hale. tail. | 


Fuller, Juthice,, ſaid, the teltator intended the land 


: 4 


to go over, and then it was an ate-tail. 


gacy ſhall be divided equally between them that are 


Her uriam. Let the plaintiff be nonſuited, and judg- 


ment go for the defendant, ide Bur, vol. ts p. 268. 


„Og a caſe from the ,court of Chancery on-a toill,' tte 
Caſe ſtated was as follows : On the 27th of Jug, 1727, 


S. K. of Bochym, in the county of Cornwall; Eiqʒ du- 


ly made his. will, and after giving his wi N 
made his Witt, and alter. giving his wite one guineg 
and his father-in-law a great, he. deviſed. as —— 
T bequeath all my real. eſtate (excépting my eſtate 
in the pariſh of Enaellhon, late Mr. Newman's; and 


* 
* 


66 j04$+245-54 1 | . — 
9 all: my preſentations In the ſaid county): to L. Hs 


4 of 17 ia the county of Deuen, Gent. for and dur- 
4 ng the term of his natural life, and s longer pro- 
x vided that he alter his name, and take that of No- 
2 binſon, and lives at my houſe of Bochym: And: af 

„ his deceaſe, to ſuch ſon as he ſhall have, lawfully 
* degottens taking. the name of Robinſan. And for 


, default of ſuch illue, then I. bequeath the ſame to 


6% þ G | 
m coulin HR. Rector of Landewedneck, and his 


„ heits for ever, dT CE re 9 no gbeg? 

5 x 1285 wy will in ; the ſaid . R. have li- 
erty. to prelent whom he pleaſes to any vacancy tha 

wſhalf happen in any of my preſentations, during his 


* life; and in caſe any bf his children ſhall take or 
bs deligned for bolporgers,, them it is my deſire, chat 


in caſe 


"Cale of any Vacancy; in either of my preſenta- 
« tions, that bande ef "1ehgnation. be taken, to fach 
l children, if the vacancy happen before 
be er they attain f. 

de rh 
Mr. L. 


— 
6s 4 | 

ney attain, ſuch orders: and after the 
— e 28 aforeſaid, then I give 
% Me 5 e of the Taid. preſentations. to che (aid 


Mt. L. 4 n the ſame manner and to the ſam 


| einen een è x 
28 {41 1 r 1 55 3 „„ 
"Fhe teffatof, a ter bequeathing ſome legacies, gave 
the reſt of his chattels, with bis eſtate at udellyon, to 
Wee r executors 
, £ #7 unn. We are of opinion, that, on the true 
as conſtrain of the, laid aun of the-teſtaror, G. R. 


at e e | : vg 
the" aid 4, H., muſt: by .necefſary implication, to 
4 effeQuate the manitcl, general. intent of the tel. 


% tator, be conſtrued to take an eſtate in 141“. u 
„he, and the heirs of his body, taking the woos 4 
„ Robinſon, notwithſtanding the expreſs eſtate deviſed 
to the ſald L. H. for bis dife and uo longer. 
The certificate was confirmed in Chancery by a de- 


bree; from which there was an appeal to the Houfg of 
0 , 8 13 the. decree was affirmed. Vids = 


| ira Mein. a ins wil Wt * N 5 N 
Eafr, 3r Gib. 2. 1 FN on the Demiſe of Griffin v. 
- . * * * . iin. Vis ** ; 


A 


* * 13 a. 
F. 2 


On 2 ſpecial 'caſe.in tie 


ing. 


1 


- 


| Ament, D 
follows: J. G. the 5 bels dee, &c. and be- 
| 10 CE | 
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1 ing, e on the ad day of A 
ape 


— — 


other, which they did. 


93. 


ie wrote on 2 ſheet 
r with his own hand as follows, viz. ** Know 
&« , men_by theſe preſents, that I, J. G. Cc. make 
« the after-mentioned, my laſt will and teſtament: 
« and when it pleaſe God to call me, 
« re& my relict. I make my prefent wife, my whole 
* and ſole 3 of what 8 has pleaſed God to 
« bleſs me with. I order my ſon | 
"my firſt wife, 6001, 1 have 600 J. in the three per 


& nf. annuities,” which I order not to be ſold, but [- 
cd | leave the intereſt thereof to help to 
« bring up my daughter Laviner - I likewiſe haue two | 


* order my wife to 


(the premiſes in queſtion) which 
ate to be for the ſame uſe, to help to bring up my 
e daughter Laviner, and her heirs for ever. My 
„daughter to take poſſeſſion of the annuities. at her 
te age of twentysfivee, And if it pleaſe God, my daugh- 
« ter die before her mother, and unmarried, and with- 
& gut a lawful heir, then the ſaid two houſes to go to 


„ feehold houſes, 


* my fon J. and his heirs for ever. 
The 1. ſubſcribed his oil at the fame. time 


a when he wrote it; but there was no ſeal, nor wit- 
. *© nels to it. 1 


The teſt- tor ſubſcribed this paper in the preſence of 
three witneſſes, and then he took it in his hand, and 


declared it to be his laſt will and teſtament, in the 


reſence of the ſaid three witneſſes ; and then deliver- 
60 it to them, and deſired they would atteſt and ſub- 
ſcribe it in his preſence, and in the preſence of each 
N. B. Fhe teſtator 


codicil on the 

ſame ſheet of paper. | 3 
On this ſpecial cafe, two queſtions were reſerved for 
the opinion of the court, viz. 3 I 
- iſt, Whether the republication of the ſaid firſt will 
= ade as above} be a publication or republication of his. 

rſt will within the fatute of frauds. | ks 
zdly. Whether any eſtate paſſed by the firſt will ei- 
ther to the daughter or mother. 
Lord Mansfield. | | 
but the whole of his 2w:/l ſhould paſs by the manner of 


4 


aſterwards made a 


þ 


his publiſhing the ſame. There is no doubt of the de- 


viſe to the daughter, whatever may be the doubt of the 
intereſt bequeathed to the mother till the daughter 
comes of age-for her maintenance. It is ſufficient to 
har the plaintiff, that an intereſt is given to one of 
them. 1 +4 
_ Deniſon and Wilmot, Fultices, gave their opinions 
at large, and concurred with the Chief Juſtice. _ 
Per curiam. Let the poftea be delivered to the defen- 
dant. Vide Bur. vols 1. P. 549. MS Os 


aaa 31 G8: Ege, By. c. 


q S | 
On a ſpecial verdick on a will of lands, dated the 
24th of May 1750, and a codicil of the ſame date, made 
by Walter Chetwynd of Grendan, Eſq ß; 
The principal objection infiſted on by the defen- 
dant's council on arguing this matter was, that the 
* ſubſcribing S to the will were not, at the time 
« of their atteſtation, credible witneſſes: and conſe- 
uently this was not a will of lands, within t. 29 
Jar. 2. c. 3. for prevention of frauds and perjuries, as 
not being atteſted by three credible witneffes, 
Lord Mansfield. The 'preſumprion of fraud in this 
caſe would be againſt juſtice and truth; and the pub- 
lie inconvenience fo great, that hardly à tod, would 
and; therefore on the whole, we are all of opinion 
that this will is duly atteſted by three . 
the plaintiff muſt have judgment. Vid Bur. vol... 1« 5. 


- Michaelmas, 31 Ces. 2, 
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under the head Baron and 0 
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I pray God di- 


J. G. my ſon by | 


The teſtator did not mean a part, 
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See this caſe fully ated in page 218 of this work, 


WW 


who: in euſe of the 


The words of the will are as follows: gere by 
the power and authority in me veſted, according to the 
cuſtom of the manor o 1 aforeſaid, by ſe- 
veral ſurrenders by me made of my copyhold lands in 


| the ſaid manor, I can diſpoſe of them to the uſe of my 
| laſt wall; I do hereby give and be 
copyhold lands and tenements in 


ueath ſingular my 
| -N audbay afore- 
ſaid, held by ſeven copies of court, be the ſame more 
or leſs, to my eldeſt fon Robert and his heirs, accord. 
ing to the cuſtom, after his mother's: deceaſe. en 
I give to my ſon John, all that belong to Smart and 


Picked lands, and to his | heirs, after his mother's de- 


ceaſe; and alſo that my ſon Robert ſhall pay to my 
eldeſt daughter ary, the ſum of 100 J. of lawful mo- 
ney, when Ihe ſhall attain the age of twenty-one years ; 
as alſo the like ſum of 100./. to my daughter £/ter, as 
ſoon. as ſhe ſhall attain the age of zwenty-one years; and 
the like ſum of 100 J. to my daughter Ann when ſhe 


_ ſhall attain the age of twenty-one years; and alſo to my 
fon Willem the ſum of woo J. to be paid unto hem 


when he attain the age of nay vcd years. Provided al- 
g that if my ſaid daughter Mary, or any of my other 
children, dy before he, ſhe, or they ate one and 
twenty years old, thit in that caſe ne ſhall divide 
amongſt the ſurviving younger children the ſum of 
100 J. and in caſe that your ſon Robert or Jobn dy, 
then your fon William is to have all that belong to 

Smart and Picked lands, and to his heirs : and in caſe 
that your ſon /#7/lem engoye Smart and Picked land, 
then to pay to his ſiſter the ſum of 1001. Item. As to 
my worldly goods, I give and ſtock, I give to the uſe of 

my wife during her natural life, aud liberty to diſpoſe 
of them at her death, as ſhe ſhall think fit, Provided it 
be amongſt my children and their iflus. And his 
wife to have the freehold during her life. Item. I do 
hereby make and appoint my dear wife Mary, and my 
ſon Rabert, to be exators of this my laſt will and 


: : 


teſtament, WP 4 55 EP, 
The general queſtion was, whether on the event of 

Foh the ſecond ſon's dying without iſſue, in the liſe- 
time of his mother, the teſtator's third fon, William, 
became entitled to the premiles in queſton by force of 


the words in the ud, in caſe that your fon Robert 


* or Fohn ay, then your ſon Willem is to haye all 
** thax belong to Smart and Picked lands?” Or whe- 


| ther the elgit ſon Robert is, on John's death, to take 


the ſame, as heir at law to the teltator? 3 
Lord Mansfield. It is very plain, from the ſpelling and 
phraſeology ot this will, that it was the teſtator's own 
making or dictating, without aſſiſtance. * 
Te teſtator's meaning muſt be ie the | 
will itſelf, by attending to the ſeveral parts of it, and 
comparing and conſidering them togeter. 
In the preſent caſe, it is not difficult to diſcover 
what the teſtator intended. He certainly did not mean 
mers eſtates for lives to his eldeſt ſons; and if he did 
not mean to give them mers eſtates for their lives, it 


neceſſarily fellows, „ that he muſt mean a devi/ing on 
* ſome contingenty.” ' The only queſtion is, what con- 
tingency? for he has not expreſſed it. He only ex- 


preſſes himſelf, that in caſe Robert or John dy, then 

% William is to have all that belong to Smart and 
« Picked lands,” and to his heirs.” One part of the 
contingency plainly is, that if they die without 
<* iflue.” As the teſtator provides for his other chil- 
- dren, he certainly meant that in either event, Smart 
and Picked lands ſhould go to Milan his. third fon, 
cath of the eldeſt ſon, would become 


* 


Eri AAA » ( 
We are all clear for the deſendant, and therefgre tl 
t be declared to bin. Fs Bur, l K. 
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See this caſe fully tated in page 439 of this work, 


under the head ZEffates.” 
: * 1 3 1 . s * 0 , 
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_ The queſtion tated” by the court of Chancery to this 


_« paſſed o E. 


court was, whether by virtue of theſe words, vi. 


charge all the teſtator's debts, legacies, and funeral 
expences, that then he deviſes that his two ſons, 
and his daughter, ſhall and may abſolutely ſell, 


„ mortgage, of otherwiſe diſpoſe. of his freehold eſtate, 
bes f 1 ſaid realeſtate.” | 


c for the@ayment of ſuch of his debts, legacies, and 

„% funeral expences, as his ſaid leaſchold eſtate ſhould: 
© not be ſufficient to pay and diſcharge z” any eſtate 
| G. and D. the children, or only a 


power to ſel] ?. -* - | 


ſed to the ſaid E. G. and D. but only a power to (ell, 
demiſe, martgage, or otherwiſe diſpoſe of the premiſes, 
Vide Bur. vol. 2+ p. 1027, „ A 


4 


 Michaelmas, 33 Geo. 2. Goodman" and others v. Gogd- 
right, Leſſee of Richard iVilliams and Annabella his 
| Wit ES. Sh, 12 999 l Error. | 


On a writ of error on judgment in cjectment from the 
Stand Seſſions in ales for the recovery of lands in 
_ Denbighſhire, the plaintiff claimed title under the fol- 
%%% ˙·˙¹ • ˙ TR . == 
+ Now do hereby give and deviſe the meſſuages, 

5 lands, tenements and hereditaments, and the ab- 
£ 
<< the heirs of the body of my niece Ann Lloyd, by 
any other huſband lawfully to be begotten 3 and for 
want of ſuch iſſue, to the uſe and of my 


cet 
te 


of Salop, Eſq; and of the heits of his body lawfully. 
iſſuing ; and for want of ſuch iſſue, to the uſe and 


the heirs of her body lawfully ifluing 3 and for want 
of ſuch iſſue, to the uſe and behoof of Elizabeth, 
now. wife of G. B. and the heirs of her body law- 
fully iſſuing; and for want of ſuch iſſue, to the uſe 
and behoof of Catherine Longford ſpinſter, youngeſt 
daughter of the. ſaid C. L. widow, and the heirs of 


CL) 


** Suſannah 99 , 5 RAGE 
©. Richard Wilkams, and Annabella his wife, after the 
ſeveral deceaſes of the ſaid E. M and Anne his wife, 
made an entry, Oc. and demiſed, Cc. to Gaedright, 
V ho entered, &c. And the defendants below (elaim- 
ing under the heir at law of Anne Wynn) entered on 
Goodrigbt, and ejected him * „ 
Lord Mansfield. The whole of the cafe comes 
ſingly to this queſtion, Whether Mrs. Me/iyn, the 


I teſtatrix, intended to give her nephew C. L. and 


* 
ny 


the heirs of his body, the remainder, or reverfion, 
<< after the death of berſelf and of Dr. E. V. and 
« Ann his wife, and of the heirs of their #200 bodies, 


and alſo of the heirs of | Ann's body by any ſecond | - 


« huſband; or whether ſhe meant to give him an 
<« eſtate in poſſe ſſion?“ Sams ae; 

It can never be ima > in! 
teſtatrix to exclude all the iſſue of he- favourite niece 
Ann Wynn, in order to prefer Charles Lloyd and his 
iflue: indeed, the direct contrary plainly appears, 
Therefore the judgment mult, be reverſed. Vide Bur. 
: vol. 2. P- 874. „ 33 A e PEAT a 5 


 Michaelnass 33 Gee: ., iel, and ande, v. The 
„„ Earl of Ninchelſæa, and others. 8 

A n RRR F 
n ſpecial caſe out of the court of Bangen. 
- Thomas Herbert, Eſq; being ſeiſed in fe of the pre- 
miſes in queſtion, made his till in theſe words: 1 


give and bequeath to my dear and . beloved! wife 
2 Keb) 


— 


© 


lizabeth Herbert (after payment of my. ju | 
Al my money, plate, je wels, bouſchold goods and 
furniture whatſoever, and all my goods, chattels, 
and perſonal eſtate, real or perſonal, whatſoever and 
* whereſoever, that ſhall be in my poſſeſBon, or I ſhall 
de any ways entitled to at the time of my degeaſe. 
And 1 further give, deviſe and bequeath to my daid 
dear wife, and her heirs, ſuch patt of all my real 


eee that T have aoy pawer to diſpoſe of A 


* a 


. 
en 


In caſe the money ariſing from the ſale of the leaſe- 
hold eſtate ſhall. not be ſufficient to pay and diſ- 


n : 


1 


behoof of my niece Catherine Longford widow, and 


her body lawfully iſſuing; and for want of ſuch 
iſſue, to the uſe and behoof of the right heirs of me 


ined to be the intention of the 


OE LOI It TE „„ _—_ 
Kt > 4 — 


a. 


ſolute inheritance thereof, to the uſe and behoof of 


nephew Charles Lloyd of Drenetuith, in the county | 


er curiam. We are of opi | that no eſtate paſ- | 
Per curiam OE Nos p tion (the real eſtate of the 
\ ſaid Elizabeth in fre , 


 V1z+,©© this is the laſt toi and teſtament of me 


. 


on tius points. 


| 2 is 


+ "The following queſtions were 
of the court, vix. | | 


their opinion as follows: 


#8 
'6«& 


"it 


of his will, had ahy uſe, ellate, or in 


831 


2 my will,. And 1 further give, ariſe * WF 


to my ſaid wife, out of the remaining part of my 
ſaid real eſtate, for her better ſupport and mainte- 
* nance, till my ſon Thomas attain the age of twenty= 
& one years,” the ſum of 400 l. a year; and my will is, 
that the ſeveral | bzque/s and deviſes to my ſaid wife. 
as aforeſaid, ſhall not, nor are intended to preju- 


4 dice my ſaid wife in her third or doter out of my 


* 
q 


Note; He appointed his wife ſole executrix, © 
ſtated for the opinion 
iſt, Whether by the will of 7. H. the father (huſ- 
band of E. | 
ſaid T. H.)] paſſed to the 


2dly, Whether it deſcended; on the death of T. H. 
the ſon, to his heirs on the part of the father, or to 


his heirs on the part of the mother ? 


On the 27th of November 1759, the judges certified 
We are of opinion, that the eſtate in queſtion in 
this caufe paſſed by the wil! of T. H. the father, to 
the ſaid Elizabeth in fees We are alſo of opinion, that 


5 in = — — = _ Fre ſaid "im 1 my his 
| mother by purchaſe, but by dz/cent; conſequently, 
his death, it geſcended , of 


an 
the 


to his heic on the part 
mother,” W 7 £34 
Fhe court of Chancery decreed according to the 
aboye opinion, The defendants appealed to the Lords, 
but the matter was accommodated without any hear- 


ing. Vid Bur. vol. 2. p. 880, 
Hilary, 1 Go. 3. 


£ 


Selwyn, E/q; v. Selwyn, Widow, 
and others. 8 


| On a caſe from the court of Chancery for the opi- 


mo ory df Jon 6 
n the 8th of June 1751, John 6:loyn the younger 
made his will in the words, or to the offer fo — * 4 


the younger, which I now make and publiſh, 7 or- 
ger to ſettle my real eſtate in ſuch prudent manner 
as to continue the ſame in my own family. And 
5* for that purpoſe, I do hereby give and deviſe unto 
** my honoured father, Jahn Selwyn, Eſq; All that my 
© manor or Jordſhip of Zug erſball in the county of 
ilts, and all my manor of Mat/on in the county of 
„ Glouceſter, | with the rights, members, and appurte- 
„ nances thereunto 2 and all other my ma- 
nors, meſſuages, farms, lands, tenements, recto- 
ries, advowſons, rents, and hereditaments whatſo- 
ever, and all the fleehold and other eſtate of inhe- 
ritance whereof the ſaid J. S, the younger, of any 
perſon or perſons whatſoever, in truſt for, or to my 
uſe, are or is ſeiſed or poſſeſſed, either in poſſeſſion, 
reverſion, remainder, or expeQaney ; and all my 
eſtate, right title and intereſt therein, To hola "tho 
ſame unto: and to the uſe of my ſaid father, his 


«c- 


ee heirs: and afbgns for ever.. 


The 
ſeveral 


- 


veſtion ſtated to the court was, whether the 
ande, tenements, and hereditaments, com- 


i» 


priſed in the bargain and ſale of the 26th 


ott 57 april 

ng of a common recovery) paſſed 
Selwyn the ſon And this turned 
it. Whether John Selwyn che younger: at the date 
reſt in the pre- 


eri 


© 


1757 (for the ſu 
by he will of Jahn 


Adly. 


1 If he had, whether the | ſubſequent recovety 
% / Tong 


. The certificate.returned to the court of Chance 


4d | ee pa Eg, bancery was 
| dated on the 2d of March 1761, and was in the follow- 
1 8, ul. 29%, V J 


Having beard: council, 


and confidering this cal 
which the. parties, ng th aſe, 


by agreement between them- 


. ſelves, delaped arguing) we are of opinion that the 
% ſeveral lands, tenements, and hereditaments com- 
£ — in the deed of the zcth of April 17 $i, p alled 

% ͤy9ö— TOS 


. "+ 4 «+ + . 5 1 
5 144 rern $ © . $54 ** 
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rinity 
: # | o 


Hl. afterwards Powell) the eftare in queſ- 


| # 


5 5 7 PL p 
3 
. POR 
* 7 f 
N 5 | 


4+ 


. 


i 44 * 4 : „ 
v | [ 
\ 7 5 2 
* p : * e 
\ a 3 e * 
\ : 1 1 * 5 n 13 of 5 
* . . J T £5 of 4 / P nm : 
J * 4 , p by 
3 Re, 
4 


Trinity, 3 Ces. 3. Lade, Baronet, v. Holford, Eſq; | Wilmot, Juſtice, gave his opinion at large, and com- 
ah wn i Wife, and others © bs | ” curred with the Chief Juſtice. . _. N 5 
| 254 | ; N | 9 N | * oy 155 5 Per 9 _ 15 Pegs be 7 07 ow 

1 On a caſe from the court of Ghancery opinion | paſtea be delivered to the defendant. ide Bur. vol. 
| bk this court, Sir John Lade, Baronet, by wal of the . ö „ ad de Fate A ks ape 
17th of Auguft 1739, deviſed his manars, Se. . „ 5 ves 
' truſtees, and their bers 3 and Jikewiſe all his houſe- | after, '& Geo, 3. Roſe, on the Demiſe of Vere and 
holds and copyholds, and perſonal eſtate, to be laid ou 7 gg v. III. 
in the purchaſe of lands, on truſt, and to the uſe of | ; e ol 5 

his couſin. Jahn Inſtip in ſtrict ſettlement, with divers | * 
remainders over in ſtrict ſettlement... © I the gih July 1754, devifed as follows, z. I e! 
In ie ſaid wil! there was a proviſae, that ſo often | that my jult debts, and tunetal charges and ex- | 
as, and duting ſueh time as the perſon who tor the | pences, which Lſhalljuſtly owe at the time of my de- 

Prod time being (in caſe the teſtator had not otherwiſe | . ceaſe, be in the firſt place paid by my executors hete- 

* gitected) would have bern entitled in poſſeſſion as ig after named ; and as to my eſtate, both real and 
e tenant for lite, or tenant in tail, ſhouſd be under t perſonal, I diſpoſe thereof as follows: Fir/t, I gie 
< the ape of enter years. Then the truſtees were | ** and deviſe All that my meſſuage, c. (rhe Pen 

eto enter and receive, all the rents and profits of the | in queſtion, being his whole eftate ;) alſo. all other 

&« rea), and all the intereſt and produce of the perſonal | ( my melluages lands, tenements and berediraments,. 

£6 eſtate, out of which they were to allow, for the | in the city of Coventry or elſewhere, unto which Þ 

maintenance of ſuch tenant for life, or tenant in | * am in any wiſe entitled, unto my dear wiſe Mary, 

4 tail, ſums nn e _ _ ee | Non *. and COR 0 _ al 1 3 ww 17 _ 

to accumulate and be laid out in ale Of. | from and alter her deceaſe, I give and deviſe the 

123 550 1005 cha 7 en ee, his Hcl | . ee 2 any pare e ee 

he queſtion for opinion of the 5 dhe Ulc of A. 1. Ae i, and . my tons and 2 
0 a the defendant K. H. the heir at law of the | ters, and the ſurvivors and Re if om a | 
, hy 90 8 of OR AA; Fe. Ayr parry 3 . 0 thi Pry 8 e yt green" of ſuch ſurvivor, 

3 of Sir Fobn Lads ee keen did, on the birth of [ ag üer 6 8 
the picſent plaintiff, Sir John Lade, (the infant) | * incumbrance-already made by me of the fame pre- 

take any, and what eſtate in the premiſes deviſed by | ©* miſes, or ſome part ene to Mrs. T. for the 
virtue of the proviſoe in the ſaid teftator's will,”” f ſum of 100 l. and injereſt. And as to, for and con- 

Per curiam. We are of opinion that R. F. the heir | ** terning all the reſt and reſidue of my goods, chat- 

at law of the ſurviving truſtee in the wid of Sir Jobn | ©. tels, &c. 1 give and bequeath the ſame. and every part 
Lade, did not take any eſtate in tne premiſes deviſed by || thereof, unto A. T. M. M. and N. my ſons and 
virtue of the proviſie in the will of the ſaid. teltator. t daughters, and the furvivers and ſurvivor of them, 
ide Bur, vol. 3. p. 16. Ih AER and the executors and adminiftrators of fuch furvi- 


8 j 


U 
” 


* 


Tomas Hill, the deſendant's father, by will, dated 


vo. | 7 | + vor, ſhare add ſhare alike, as tenants in common, and 
Trinity, 4 Gee. 3. Baditley v. Leppingwell, | „ not as jornt-tenants. "And I conftitute my ſaid dear 


wife, my daughter A. my ſon T. and my daughter 
H. executors of this my laſt will and teſtament.” 
This came before the court on-a ſpecial verdict in 
. | * | jedtment, on the following queſtion, via. n 
5 . e r ee What eſfate paſſed from the ſaid T. H. the eldeſt 
Hilary, 5 Geo. 3. Frogmorton, on the Demiſe of Bxam- | „ ſon and heir of the ſaid teſtator, T. H. to the ſaid 
| lone, ve Holyday and others, I. I. by the indentures of the 8th and gth of Fe- 
OD IS . bruary 1765, in any, and hwy ee the premiſes 
M. H. by will, among other things, ia fol- in queſtion, and whether the pſaintiff is entitled to 
lows : As ſor my worldly affairs and eſtate, &c, ] | feccver any, and what part thereof, in this al ment. 
** do diſpoſe thereof in manner following: Imprimis, 1 N „ ts cnough 
2 I give, deviſe and bequeath, unto my ſaid ſon D. g WW t and Tae fes IP 1 y ſurvivor ſhip. 
„H. and his heirs for ever, my malt-kiln, ſtanding 1 . 15 5 * 4 ew wk gave their opinions at 
FC. . ĩ es I eg apes 
2 5 un HV 10 „ 441 ; | ' {$0306 03 's 1 * , * 2 
8. 5 2 eee me the tenure and cevapation of | © an ng Bu? ee ee 
« E. C. mariner, charged and chargeable ineventhe- | |** e 1 7 8 to the death of the teſtator. 
« leſs wich the payment of the fum of 594 of tawful || 5 , Bee, dete be delivered Je the plain 


4 . Britiſh money; which ſaid ſum of 30 J. L give, de- tiff. Vide Bur. . P. 1881. 


See this caſe fully ſtated in page 440 of this work, 
under the head E/ates. e eee RUE Os | 


* 


* 


a 


* vi/e and bequeath, unto my daughter, M. H. pay- || © ot ITE. I 5 

„ ahle and to be paid to her out of the yearly rents, bs e | 

4 iſſues and profits of the ſaid houſe, to paid unto anz J. ͤ% Ä 
received by my ſaid daughter H. H. yearly, ang f 7 FF 
every year, until the ſaid ſum of 50 J. be fully'paid |] oO %% 


% and ſatished. . Aud if the faid J. H. QhalF pen t x7ßr 1 
Ce nn e 
I give, deviſe and bequeath, the ſaid houſe and'gar- || e 3 3 
c den, unto my three daughters E. L. H. H. and H.. ; 1 N 
H. equally ſhare and ſbare alike? Them he gives |  £after, 5 M. & Ad. De la Baſtide v. Reynell and Mf. 
ſarall ſpecific perſonal legacies of money, filver-ſal- | EA av ts eee . 
vers, Cc. and concludes thus: “ Al the feſt and re- On a writ of homine replegiando, the ſheriff returnd 
. fidue of my goods, chattels, fichte and credits (not an elngavit 3 thercon a Zapias in withernam iflued ; then 
„ mentioning her, real, eſtate] I give, deviſe>and' be- the defendants entered an appearance with the philazer, 
0 8 unto Mr, C. H. and E. I. l Üwnd a motion was made for a ſuper/edeas to the writ of 


oy | | ' 

Jn. the trial of this cauſe, a verdic was found for | © withermam, and that they would plead they did nat take, 
the plaintiff, /abje/7 to the opinion of this court on the for they are not to be concluded by the return of the 
following queſtion? ß 20 RI | | ] "ſheriff, which was traverſable, WNT VER 
Wag Whether an eſtate for %, or in fee; in the premiſes Tyis was oppoſed, unleſs they would give bail to 
2 paſſed,to.the.above-named J. H. by the faid ioil/ of | delſver the perfon, if the iffue ſhould be found againſt 


. We Margaret his mother ** e Eb ELF RTE" 0 „ them. + Ss | | 64 : A 25 
Lord Mansfield. It ſufficientiy appears on the face Per curiam There is no difference between a com- 
of the will to ſhew, that the intention of the maker | | mon repleuin and an Domine replegtsandeo as to this mat- 

of it was, “ that Jobn ſhould have the eſtate, unleſs. he | ter ; neither is there wy other return to this writ than 
ay ſhould die in his mmerity.” a | | ;- lengavit, which is, that the party cannot be found. 


> 
13 | 


_ + 1.% 
% % 


mm, the return was .ſet out to be made in 


they. are to gage deliverance to this. writ, but that is not 
done, for the lay they have not the perſon, 8 
let them plead That they did not 2 * and put 


appear from day to day. Vid: Mod, Wen * 
Michaolmas, 6 W.& M. Wilſon v. Lau. 


ed againſt him: the defendant prayed her of the writ 
and return; aud having eyer, demurred to the writ 
return, and to the felony, pleaded over, not guilty : ex- 


ſheri 
riff had returned attachlari feci + this they pretended 


was no anſwer to the zwri, the injunction whereof is 


pre ; but the court held it well Terre for the 


riff was not bound to execute 5 % Fn 3. x 
might do it by his. bailiffs. 457- 
And wha s the M ffs do by the ſheriff '; . ” 

ſheriff. If he had returned attachiatut eff, 

2 had 14 good: captus ef is a good return to a ca- 
pias. Kitche 258. For if Pere | ein the ſubſtance, it is 
no matter for form, as 1 H. a ſcire facias was 

8 "of feci A. B. . Se adding infra nominat. 
Fer becauſe it was ſaid to be pirtute 15 s predict. 
prout 22 5 æcipitur, it was adjudged d good 

2dly. The ſheriff returned, ita quo torpus tjus para- 


tum habeo 7 J z and it | ic was objected th that this was | 


nonſenſe, and alſo impoſſible. 

Per curiam- EA of return is 4 vo without it; it 
therefore but ſurpluſage, which will not vitiate a whey 
or an indictment, muc leſs a return, Which a 
not ſuch preciſeneſs in form. 3 C. 893. 2 Ros 46 o. 


nnen bl $399 Kan. vl. ü. P. N 
; . 7 M3. Palmet v, Fri 


An „dien was laid id. Stafford ßbire, and pda r 
ued out a aces with a 
latum into orce/ter ſhire ; and now it was moved that 


the plaintiff ; whereon he 


2 2 was irregular, and vg t to be ſet aſide, becauſe no 
| 777 bad ever gon 
Kei 


f Sta ardfhire in 
turned "any acias in the Ka : but not allowed; for 
the eri faclat oñ 1 the tefatuan is founded, is re- 
| 2 28 by 19 5 themſelves, as origi- 
| ec, * le le 598 may! nd 98, Wu 

der J val. Be P. 5 | 


Hilary, 0. ho. 3 


EIS 40: 4 


2 4 folly fi Rated in vaſe 53 of this. work, 
Dad res Bas po 


One . R. gave a warrant of attorney to confeſs a 
judgment £0 
| bo 1 up that judgment, he brought a writ of error, 
teſted the 27th day of Ye, and returnable on the 
a2th day of Fuly following ; . M. the judgment-cre- 
ditor having notice of this matter.entered up the judg- 
ment as of the laſt day of that , Lage ſo that t 
writ of error was returnable before 
figned; and on a complaint to the court of this matter, 
they would do nothing in it, for if it was a trick, it 
- was an honeſt one, and to obtain a juſt debt. 

Per curiam. This judgment is not ſuf d by this 
_ writ of error; otherwiſe if the return had ec after- 
wards, Vide Galt. vol. 3. p. Ws. n 


Aicha ina, 10 V. 3. Que v« Clark, or Clerk, | 


: 85 this caſe fully ſtated in page ons of . 
e Eſcapes © TW 


Trinity, #1 W. 3. Pula v. Fahr, 
Ia an action on the caſe for a alſe return 2 8 


70 


ment Was 


tion Was taken, iſt. That the writ commanded the 
he 18. that he Atach Fohn Law, &c. And the ſhe- 


2 Staffordſhire ;. and the 
it fora he never, re- 


M, as of Trinity term, and afterwards . 


| 


4b} 


1 


yp bail to 


; had judgment. . 


wh en brought an appeal of murder againſt T8 | 
Law 1 killing his brother Robert Milſon, and .- 


4 ; 


ig 


_qtrits, * 7 TENN, 833 


16 the. 1 had daimed. ah property, then 


form following, ci Ad aftet a Tr for the * 

| tiff, the court was moved in arteſt of judgment, _ 

this was not certainly enough ſhewn. to be the very re- 

_ turn that the defendant ha — 4 and 7 
declaration was ill. Bu not | 
Per curiam. 17 4 well — woo. the del 


Michaelmes, 1.#. 4. * Philly u rn Bias e, Sen, 


Two joint-tenants of an advowſon; by debd, made 2 
partition to reſent ore turns ; and « corny one of 
them granted over his ſhare ; Fry grantee preſented 7 


micron a 1 e a ot refuſed. to po. his clerk 


brought a writ of” quare 15 


It was objected, that _ inheritance of an advowſon 
was in its nature undiviſib) e, and as intire-as that of a 
villien ; and that if #wo joint-tenants "agreed to 1 1 
ent, by. deed, in 177 turns, ſuch, agreement w 
no ſeverance in their joigture. It was furt 
a0 on one ; - renant in * ce 5 
n adyowſon might make a volunta _ 
ght; after i F wall 5 en writs 
9 for their * latins F. N. B. 62. If — 
be 2% or more coparceners of a canor, the may 
make a partition to have one part of the demeſnes and fer« 
vice to 2 and 8 part to the other; and the 
advowſon by the fame agreement to be by turns, it 
3 be a ＋ N to their reſpeQive ſhares. 6 os 
br. 255, Fits, fit, guate impedit, pl. 150. 65 
Eur PE And accordingly, at another day, it wth 
adjudged for ” plaintiff by the whole - court. Vid. 
Mod. Rep. vol. 12. Pp. 321. 


| Michaelmas, 11 W. 2 ing ys rr 7 8 5 


n ei 
venixe iſſued, returnable in Raſter, term oo a diſiringas 
in 7 . an alias diff e Feen days th 
w 


tefie the fame Trinity term ; it was objected, that th 
was irregu 7 for that all proceſſes on the crown fide _ 
are returnable de termind in terminum, and not in n 
days, and the precedents'are fo ; it was anſwered, that u 
proceſs of outiawry was the only proceſs returnable ze 


2222 2 Inf. 550k 1 ha 134. 9 Co. 
119. | 

Halt, Chief Juſtice; ſaid, there 1 ueſtio 
the proceſs mi jr be ſued ures 1 577 bo 


and Sir Sammie, reported the prat 00 or 
this 2 2 bay mx alk, vel. Ts its 5 


Ten, 12 1. 3 Thamkin vo \ Crockers 


See this eaſe full — p! . eee 5 
eg ger n 


Hey, ar: hee , 
2 caſe fully ſtated in p ad ot ana 
ae heat Pu, Pledges oe | of ” 1 


The court , 


which was, © I 7 ks 1 2 [ 5 5 | 
| to J . , 
| 15 1 thereof took. and and Fu, wy b _—_ fe i * 


him in my cuſtody had until . and Fer re cued the 


i defendant our of Pig e 7. 8. 20d J. N my 


Halt, hief Juſtice, The ſheriff ſhould either have 
returned, that the eee was in bis cuſtody, and 
reſcued out of his cuſtody, or that he was in the cuſ- 


tody of the bajliffs, + [86 reſeugh out of their cuſtody, - 


either of which ret But this return 


ey Trans 
"ALF, 2 2 N 5 refore the rauen was 


we. enen 


w — — 


— — 


— Ms F ot. 
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See this caſe fully fated in pages 83 and 161 of this 


under the head Executors and Adminiſtrators. 


ca. ſa. which appeared to be returnable the term next 


Iticbarinat, 12 W. 3. Regt v. Leighton or Layton, 


Vids Salt. vol. 2. p. 699. er N By 


* will not help a bad original writ; otherwiſe, 


. 
. F 
1 % 


Michaelmas, 12 V. 3. Moor v. Mn. 


& 
oe ur 
q 
N 


* * 


work, under the heads Appearance and Bail. 


Sheriff of Salm. 3 
See this caſe fully lated in page 472 of this work, | 


* * 


 Michaemas, 12 V. 3. Touchin's Caſe 


Iudged, That in all continued writs the alias muſt 
be 11 1 = day on which the former was returnable. 


Eisler, 13 . 3. Wilmot v. Taylor. 


See this caſe fully ſtated in page 78 of this work, 
under the head Appeal. „ 


9 


* 


See this caſe fully ſtated in page 293 of this work, 
under the head Corporations | | 3 


| Zafer, 1 Ann. Gras V. Revett. , 


gee this caſe fully ſtated in page 615 of this work, 
under the head Limitations. ( Statutes of) _ 


Eafter, 1 Aan. Attbood v. Burr, 


See this caſe fully ſtated in page 370 of this work, 
under the head Diſcontinuanctee. R 


+» Eaſter, [ Ann. Anonymous. 2 Ni OL 
When the ſuit is by original writ, the Hatute of 

ere the ſuit is by meſne proceſs, as a bill of Middleſex, 
latitat, c. Hob. 180, 2 Cr 4. 542. Vide Mod. Rep. 
vol. 11. p. 2. | 1 5 Pu x 


after, 1 Ann. Anonymous. a 


A motion to quaſh a writ taken out by the party 
himſelf, is not grantable of courſe, but ſome ſufficient 
1 ought to be ſhe wn to the court. Vide Mod. Rep. 


Eater, 1 Ann. Adam's Caſe. 


A capias in withernam was te/ted the fir/t day of May, 
and 9 on Thurſday next after three weeks in T1 i 
nity term; and the court ordered the attorney and ffla- 
zer to attend; for they looked on it to be a great op- 
preſſion to make ſuch a long return in order to deprive 
a perſori of his liberty ſo long. And here he gave 
bail, body for body, to appear at the return of the 
writ, and the withernam Was ſuperſeded. Vide Mod. 
Rep. vol, 7. p. 17. | . pe 


| Eafter, 1 Ann: Anonymous. | 

© Holt, Chief Juſtice.” The writ of ne exeat regnum 
ought not to be granted but on great reaſon and exami- 
nation; otherwiſe a writ of Fonds replegiando may 
lie. Nat Mad Rep. vil 2. p. MWM u. 
f Trinity, 1 Ann. Gay v. Croſs, © dA 
See this caſe fully ſtated in page 27 of this work, 
under the head Adions. a ere | 
OO Trinity, 1 Am. Shirly v. Wright. 
In an action of debt for an eſcape of one taken on a 


1 


but one after the tee, ſo that a term intervened ; after 1 


* 
8 a — 4 1 Ms 14 
1 1 8 * ; N . . 4 92 nn ; 
E % & *., " - = . "=o" 
* 3 7 Ld 1 4 7 
4 ; * w% , „ 
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Pp ; 4 . i. 
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a verdick for the plaintiff, it was moved. in arreſt of 


judgment, that the qwrit was merely void, and conſe- 
quently there could be no eſcape, and the ſheriff did 
well to let him go; and 3 Cro. 468. was cited as. a caſe 
in point, On the other ſide, to ſhew that a" wr? may 
be faulty, and yet not void, were cited Poph. 271, 
Dy. 67. 175. 21 H. 7. 16. 86 339. 1 No. 242. 3 
Gi 188. Mo. 274. 1 Cro, 271. 2 Bulft. 256, 2 Ro. 
432. 5 1 V 
: 251 Chief Juſtice. Eſcape lies againſt the Dan 
and there is a difference. between a capias in meſne pro- 
ceſs, and a capias in execution: in meſne proceſs, if a 
term be omitted the wit is void in all perſonal actions, 
and the ſheriff ſhall not be charged; for the cauſe is 
diſcontinued, and out of court by the intermiſſion; and 
by not having a day in court by the return of the turit, 
as he ought, the party may be greatly prejudiced by 
reaſon of the impriſonment in the mean time. 
But in executions a ca. /a. omitting à term is not 
void; for the party is not to have a day in court; his 
cauſe is at an end, and he muſt be in priſon, whether 
the writ be returned or not; nor is it neceffary it ſhould | 


be returned. 


Per curiam. The plaintiff A2 judgment, "iſ, S 
And in the ſame caſe, Holt, Chief Juſtice, ſaid, if a 


writ of execution bear te/ie out of ferm, the ſheriff is 


juſtifiable, and yet ſhall not be liable to an action of 
eſcape, for it is a void writ. Vide Salt. vol. 2. p. 700, . 


Michaelmas, 1 Ann. Lucy v. The Biſhop of St. David's: 


The defendant was taken up on a writ of excommu- 
nicato capiendo, and ſent to Newgate ; and the writ not 
being returned, he removed himſelf up by habeas cor- 

p Per curiam, He has no day in court till the writ of 
excommunicato capiendo be actually returned, for the 
command of the writ was to take and keep him; and to 
return the writ how he had executed it. But on ſuch 


return the pan has no day in court, but muſt 


bring himſelf in by habeas corpus; and before he 
can plead to the wrzt, it maſt be returned here on re- 
cord, for the orit is to be adjudged good, or quaſhed ;. 
as it is good or bad dn their plea, and the enrolling the 
writ on the record, at its iſſuing out, is not enough 
to give a day in court, or to appear to and plead. 
Tbe council on the other fide inſiſted on it, and ob- 
tained leave to examine the habeas corpus which recited 
the writ of ercommunicaio capiends; And it was com- 
plained of that a donble writ N capiendo was 
taken out, with a double return, to the end, that if he 
was taken by one and diſcharged, he might be taken 
up again by the other, and ſo vexed; which practice 
the court very much diſapproved of, though it was 
agreed there might be two, if there were two excom- 
munications for the ſame cauſe. So he was remanded; 
but the writs were afterwards quaſhed for uncertainty, 
ang the defendant diſcharged. Vide Mod. Reps uol. 7. 
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FTaſler, 2 Ann. Andrews v. Lynton or Linton, 


Ses this: eaſe folly ated in page 412 of chi wall 
: 4 : A js 1” + þ = 
under the head Error. „ | | | 45k 5-12 1 oy $7; 
Trinity, 2 Ann. ' Brough or Borrough, v. Parkins. Error. : 


In cbis, caſe (which, ſee. fully ſtated in page 230 of 
this work, under the head Bills py pt wendy = ——— 
tion was taken to the execution of the writ of inquiry, 
vin. that the writ was returnable on ſuch a day in fifteen 


days of St. Martin, and the ingquifition is, by virtue.. 
the writ, de returned in fifteen deys of St. Mart 


paſt, which muſt. be a Fear before, viz. Martinmaſs 
twelvemonth; and St. Martin is a fixed K 4 . 
* N of Navembers . . 21 1 ö 

it, Chief Juſtice. The return is made on the 28h. 


—_— November, which is the laſt day in full term. 


was then urged, that the court could not take no- 
„ 
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Hull, Chief Juſtice. We take notice of all feaſts, and 
the Almanack is part of the common law, the Kalendar 


being eſtabliſhed by act of parliament, and it was pub- 
* liſhed before the common 
ment be affirmed. Vid Raymi vol. 2. p. 999. 


 » Trinity, 2 Ann. Berwick v. Andrews. 


0 Holl, Chief Juſtice, ſaid, in this:cole, that 8 8 of 


are. impedit for a diſturbance in the life of the teſtator 


is given to the executor by the equity of lat. Ed. 3. de 
bonis aſportalis in vita teſtatoris. Vide Rayms val. 2. . 


973. 


| See this caſe fully ſtated in page 3 of this work, un- 
Jer the head amen. 
"oy 79 r $5003 ng 07 #7 


Michaelmas, 2 Ann. Lamb v. William. Error. 


An action was brought in the C. B. on ſeveral da- 
mages. The attorney entered a remittit damna as to 
ſome, and on a tit of error it was held the attorney 
could well do it; though he could not enter a rerraxit, 
for that muſt be done in perſon.” "Hide Mods Rep. vol. 

Hp | : 2p 35 Wt 43 


| p. 2. n 
« N 7 ne 8 : "IE ** 
3 1 1 


1 15 ; "44.3% 3 E394 7 #4, 49 
© Eaſter, 3 Anne Harvey v. Broad. 
28 4 = 2 4 * n 24 : 2 / T ĩ ͤ „„ 


| See this caſe fully ſtated in page 340 of this work, 
under the head Date, Day, and Deliver. 
; 8 4 ns * W 5 IKE 1.5 TILES 5 


Feier, 3 Am. Williams v. Jaciſin. 


- On a point what notice there ſbould be given to 
of writs of inquiry, 


| % © 
323 


* 


defendants of trials, and executing o 
| theſe points were agreed to by the court. 


» | — 4» 


- 1ſt, That convenient notice was as much neceſſary 


undd ſit to d 
ag'of n ri! TT 1 
Adly, That by a late rule of court, if a writ 4 in- 
quiry, ot iſſue, be to be tried in London, or Middleſex, 
and the defendant lives not above fart miles off, eight 

> will ſuffice; but if it be above forty miles 
| CA 


2 de fourteen. days notice in either 


3dly, That the reaſon is the 4 io of abr caſes, 
where the parties are above forty miles diſtant from the 
place Br trial is to be, though they be country 


given of the executing of a writ of inquiry, 


CLOSE +: 


cauſes ; an ar 
days notice ſhould be ſyfficient in all country-caules, 
and that had been in the caſe now in queſtion, it being 
A country, cauſe, the execution of the writ of inguiry 
ſtood ; and the, court ſaid, they would confider of 


altering the rule. 


Per curiam. The reaſon why, by common law, there 
are fifteen days between the te/te and return of a proceſs is, 


| Zafter, 4 Aun. The Earlof Yarmouth v. Ruſſell Error. 


becauſe; that was thought a ſufficient time to come from 
any part of the kingdom to another; for 'at z 


miles a day, a man in fifteen days will go all over the 


land, by Vide. Mod. Rep. vol. 6. p46. f N 


\ 
is * 


4 F : A OD 5 ” „ | 1 * 1 p ; 73 24 
1 Trinity, 3 Anne Herring v. Crocker. 
; _ \'\ LISLE, 4 4141. 
A judgment was obtained by confeſſion three terms 


before, and before any entry was made on the roll of 
the judgment, à fieri facias was taken out, and the 
ſheriff taking ſecurity for bis indemnification from the 

at: judgment, levied goods to the value. 


plaintiff in . | 7 
And now another fieri facias, on another judgment, 


eriff, and ſatis 


| the Sore farias, to have leave to file his roll. 


bim: And if there be, you have. your re 


...-TUrits, &c. 


rayer- Book. Let the judg- 


1 
9 OI wood oe 


Trinity, 2 Ann. The Counte # of Banbury v. Knolls and 
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t becauſe it is an ancient rule, that eight 


e e of err4r is brought, 
3 


5 * We 


aids oh 


3 x86 * 


8, 0 5 3 
not filed. The ſheriff would not be liable to the de- 


fendant in the fi judgment in tori 
— wars ar gment in treſpaſt, for the writ is 


him, and be is not bound to exa- 


mine any farther. f 


By the ancient rules of the court, the jud ent of 
one term ought to be entered on the roll before — 8 
£feign-day of the next term, and the late ſtatute for 
docꝗueting of judgments was only in imitation of the 
ancient courſe, and in aid of it; As SY 

Halt. Chief Juſtice. The commen law is, that all 
things done in the vacation ſhall refer to the prece- 
nt term; and though no inconvenience appears to 
us if this judgment be now filed as of the que term, 
yet we cannot foreſee how far ſuch retroſpe& may 
affect others. And if this firſt debt be a juſt debt, and 
the party, without any compulſion, had paid it before 
your derit came to the ſheriff, it had been good againſt 
you; ſo here, if the debt was juſt, and a torif had 
come to the ſheriff, and he had levied the money, and 
had * it before the ſecond writ had come to him it 
en good againſf the ec plaintiff, though the 

firft had no judgment. 4 | 

Therefore he adviſed the ſecond plaintiff's council to 
conſider of /it again before he proceeded with the ac- 
tion againſt the ſheriff, ' And the court refuſed to grant 
the motion. Vide Med. Rep. vol. 6, p. 184. | 


Michadimay, 3 An. Anonymous, 
Holt, Chief Juſtices It is illegal to fill up a writ 


| after it is ſealed ; and whoever is arreſted by virtue of 


an JET Lins 


Michaelmat, 3 Ann. Davies, or Davy, v. Salter. 


Bee this caſe fully ſtated in page 340 of this work 
| under the head Date, Day, and Delivery, = | > 
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Hilary, 4 Ann. Anonymous. 

It was urged, that a writ-of error is a ſuperſadeat to 
all proces son that judgment. Debt on a judgment 
w 
Wy. 


not lie here till the record be brought into court. 
owell, Juſtice. An action of debt will lie pending a 


« 


awrit. of 4 9 


are WIS WAIST, FO £697 17 14 IL 
Holt, Chief Juſtice, If an eſcape;be againft a ſheriff, 
all 


and the fir// n 1s, rever the party 


bave a tori of audita querela. Vids Mad. Rep. vol. 11. 


Nn gn 


7 , "4 nf er , * 4 
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A writ of error was brought on a judgment obtained 
by default in the C. B. on an indeb. aſſump. and a writ 
of inquiry awarded, and ſeyeral damages, and a remiſſion 
of damages entered on all the counts but one. And two 
exceptions: were taken; iſt, That the inquiſition was 
taken on a ſecond writ.of 2 irs and that was award- 
ed without returning the fob, but on pleading that the 
ſheriff had nat ſent the writ only to the fit; and that, 
as Was urged, was held ill, in the cafe of Atwood v. 


Burr. 2dly, That the remiſſion of damages was not en- 


tered in his proper perſon. _ „ 


| being brought to him, he returned no goods, the goods Hel, Chief Juſtice, admitted the caſe of Auood v 
being ſold on the fi writ z and the money paid by 
the 5 adion entered on the judgment, 
but the roll was not filed. The plaintiff, in the ſecond | 
fieri facias, brought an action for a Falſe return againſt 
the ſheriff, and now it was moved for the plaintiff in e | rover nt 5: 

TDi, 5 An. Anonymous; Etror. 
How can an action on [falſe return be 1 ou þ B. ured oro 
maintained againſt the ſheriff if there be 222 in 
withſtanding the filing of this roll, as well as it was | 


Burr, but ſaid this was only a /icut prius. And as to 
the ſecond, he ſaid, it was not neceſſary it ſhould be 


ſo. Wherefore the judgment was affirmed Vid Raym. 
n ĩðͤv 


Tue court doubted-if debt would lie on 2 judgment 
pending aut errer. 1 Len 183. 1 Sid. 2 Vent. 


181. 3 
Holt, 


8 25 ſrom Hale in this 


= _rriiits 


w; of different 
5 5 J fad, E T 0 —_— 


ut the law ſeems now. fixed, that a writ 
all 5 e r . 22 18 R — Its 


page 78, 
22 Ann. * W 


> t allowe the Chief. 
WES curiam. A wri of error. 2 eats: e 


the attorney on the other ſide has no notice, and the 
notice is only to bring him into contempt 6 H. 4. c. 14 


Juſtice, or clerk. of the errors, is 2 


or 15. Godbolt, 439, Vide Mad. Rep. vol. 11. N 107. 


> Eafter, 7 Hans Queen v. Blowers 


The court was noved. 8 quaſh a writ of . 
cap for that it I y recited be for a matter of 
tithes, or other things of ecele 1 ical Tian! and 
did not ſet 3 out thin 17 particularly. And the 
Writ was qua ſhed for the ſaid untertainty; and for that 
it being laid digund?ively, Viz. or other things, ſhewed 
that it might be for ſomething elſe of ecclz/zaftical conu- 


ſance 7 va + 8 and what that is, does not ap | | 
, pear, Vide d 4. Rep. wal. Mo By 


"Rater, 3 7 Ann. The Queen v. . 
The court was ved to quaſh : a writ de excommuni- 


cato Gapiends, The fa exception was to the gn 


cauit on the excommunicato £ hat. it did not 


therein appear, that the perſon was cammorant in the 
dioceſe. oor, 466, 467. 2dly, That it does not ap- 


pear there were 3 days between the excommunicato 


and the /ignificavit ; "ts the party may reconcile 
himſelf to the church bb be 


fore the excommunicato capiendo 


ifſues, Cro. Car. 82. The ſignificavit is recited in the 
excommunicato capiendu. This writ is 12turnable — 


and after it is ſo returned, this court may well * 
ere, 


it, if it be a bad writ; but before it is returned 
be a bad writ, is to 
grant 4 44.06 omen to it. As to which the court or- 
dered precedents to be ſearched. A third exception 
was, that it did not appear that the &xcommunication 
was ſince the laſt general pardon, Which exception | 


the Chancery, on motion, if it 


the court ſeemed to . Vide Med. aſe vol, 11. 


. 172. . 


Ear, 7 Ann. The Queen v. jun 


The court wWas moped to quaſh; A writ of excommunicats 
ien; for that it did appear in the wit, that the 
crime alledged was of of ec ical conuſance, On'the 
other ſide t was urged Though that matter does 


not appear in the writ; yet it appears throughout 


the proceedings, that this was a cauſe before the Jele- 
gates, and therefore it ſhall be intended of ecclefiaſtical 


conuſance: but the court held it nn to have ſo ap- 


peared in the writ ; and therefore held the writ naught, 


and qualhed it. Stat. 5 Flix. c. Vi as _ n 


11. p. 173. 


eee, 7 fun. TOTES: v. e. kae. 


; Auris g error was s brought on a u 40 the . 
0. B. in debt on the return of un eclegit. The declara- 
tion was; that MH. C. y indenture Jemiſed u houfe, 


snd certain goods — in a ſchedule, for twenty-one | 


years, if the ſaid lives ſo long live, © That the'plaintift 
ee debt zool. againſt her, and execution 
thereon. 

It was excepted, that the execution was taken out 
pending a writ of er; and that all the precedents | 
are, that it ought to appear to be with an afirmeru'r 
1 Sand. 182, 233. 2 Sand 238 or 233, 37. And that | 
it not 2ppearing here that the Judgment Was affirmed, / 


it is 8 
A It muſt either be a non proſe, 


Holt, Chief J 
or an affirmance. You have indeed ſhewn, that the 


execution was ſuſpended by the writ- F error, and 
9 ought W de- 


FR 6. 4 
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. ! Rated in page 282 1 Work, 
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fore the motion Was gr 
| Page 272. . 
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 Michoetnas, 7 Au. Abbas: 


A man Pele e for non · p ayment of 


coſts, i in a ſuit for tithes in the caurt Chriſtian, he 3 


was moved to diſcharge him, he 3 in cu — 

a writ of exconmunicits capienda, becauſe be was 

as a g according to the act of par — —— 

fays eng perjn bing in eſo an any , c- 
Tat as, not diſcharge him on this motion ; 8 

but afterwards, it being moved again, Holt, C. J. 

ſaid, ſince the judges of the C. B. are of opinion, that 

| woe in execution ſhall he diſcharged, being liſted as 

4 ſoldier; that a man in execution on an 'excommilni-« - 


| cats capiendo is within the fame reaſon; and therefore 


| by the court he was diſcharged, But hie ſai he ne- 
ver was of opinion that this act ſhould extend farther 


than a m roceſs, and not to 2 0 in ene. 
Fide 0nd, Rep. Nc 3 


© Hilary, 8 Ann, Maps | Eon 


A motion was made to ſet aſide A 2 ce · 
ted after a writ gf error allowed; the court held, that 
ough there was no notice given to the plaintiff? $ at- 
torney of the allowance of the writ of error, yet it was 
a ſuper ſedeas to the execution; but to bring the attor- 


ney into contempt, he mult . have had Tal ice. T. . 
. TR» 


th 


Trinity, 5 8 hn v. 8 Errote 


The court way moved to quath 4 writ of error for a 
A in W out the record ; the 177 mentioned 
only three defendants, whereas i in the. record | in the C. 
B. there Koh Fug. 

Holt, Chief Juſtice, Sand it well; becauſe the 
reſt being acquitted, there was no need to name them 
in the writ of error. But Powel!, J. being of a contrary + 
opinion; the matter was ddjourned, . But afterwards, 

Holt, 5 J. being. abſent the writ was e. ny 


nen 


Michnelmas, 8 dans Dor. The eu 


 - end others. 
See thi caſe f Rated 
2 822 4 in page 379 of this work, 
Aal, 10 K. eee. 
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: Michaeknas, 10. Hun, aufe v. Beneath, - 


See this caſe ful Rated | f + 
has in page 340 of this work, 


Eat, , 114 — 3 


See this caſe full ſtated i 80 
e dee n ue. 5 
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res caſe folly Rated in re 354.6 of his work 
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See this ese ful ** * 
er the head ly in a page 54 work, e 


8” en, 105 — v. . Builif Your. 
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In this caſe, (which ſee” fully ſtated in page 105 of 
this work, under the head Arbitration and Award) it 
was held, that if a writ iſſues out of another court, re- 
turnabli here, this court may compel the proper officer 
to make a return. Vide Mod. Rep. vol. 10. P. 333. 


es 9 beet Lo 4 22 bays bg enn 2 3 | 
The turit de ercommunitato capiendo was brought in a 


ſuit for the correction of manners generally, and held to 
be ill, on the authority of the caſe of he King v. 


Gapp, 7 „ 1 G. | | 01:2 . Zaftery 10 Ges. Wilkinſon v. Meer. 


nin AYES RX 6 16 7 5 
_ - After the writ had been opened, and entered on re- 
cord, it was delivered out in order to take up the de- 
fendant; and before the return, the defendant moved, 
and had it ſuperſeded: for the court ſaid, they could 
judge of it from the entry; and ſince it appeared that 
the defendant could not be legally detained on it if he 
was taken, it was proper to ſuperſede it to prevent the 
man's being reſtrained of his liberty contrary to law: 
that the intent of Hat. 5 £liz, c. 53+ which directs the 
writ to be delivered in open court, was to apptize the 
court of the natute of the cauſe; that this is now to 
be conſidered as a writ that irregularly iſſued, and 
they wete not to wait till the return, till all the in- 
conveniences, which they ſhould have prevented by 
not iſſuing the writ had happened. Vide Stra. vol. 1. 
Pe 43. Fe a Fog | Wis} 1 N N | Fr © BÞ © #4 % $0008" o 3 
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aq, 4 Gev. Tie King v. Manners! © 
| Hilary, 4 Geo. The King v. Mun 8 

Ni eg N A, 4 15.4 k . ries Nr ei A\ F l 
ene * , # 4 £23 ; W ts. fat 


A writ de excommunicato capiendo was quaſhed, being 


only for not appearing to anſwer certain articlas con- 
cerning his life, and for correction of manners. Vide Stra. 
vol. 5 RN TY N 0D 3g & 5 YE wh . g 
a e Helfer, 4 Cuts. anguit v. Jene. 
The ſheriff ”#turned to à ſſeri faciar, that the deſen- 
dant is Ventficed clert, and haf no lay fees within his 
bailiwick, whereon- a flers factas d. # Serum e 


_— 


* 


iſſued, difected to the late Biſbop of Sarum in One 
cauſe; and in another; between the ſame parties, di- 
rected to the preſent Biſhop. And on an MHdavit that 


\ * 


the debts were ler ied thereon, che eoutt made a rule on 


the executors of the fi biſhop to return the 25 
writ, and 1 15 new biſhop tw retury the fend. Vids 
De 87. | 8 Do 


Stra. vol. 1. 
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Ni $6, 39,53 ni ine 1 Tis aids 552 
; Michaclmas, 6 Geot The ing V. Fern, be 


The court was moved to quaſh the return of a writ 
of reſcous' of -two perſons,” beè auſe it. is euly Mie, tet 
they could not after wards be found, without ſaying 
nor either , of them. Cro.. Jac, 14.975 3 Bulli. 200... 1 
Roll. Abri $62. © Michaehnas; T1, Anne Davis v. Ful- 
ter, where the return to a ſcire fatias Germ three Was, 
they were not to be found generally, and held ill. 3 Cre. 
50. e IOW. 0+ NONE. | 
Per curiam. The difference, lies between the affir- 
mative and ttie negative, and ſo this vet is il; 
the matter was adjourned.” Rund afterwards, TW.this tet, 
„bi Benn +” 86 ary} v1 ANA «4695 & Hui vu N 
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Hilary, I Geo. TheRing wi Buckland, > ons) 


The court was moved to deprivea perſon in cuſtody 
on an excommunicato capiendo of the benefit of the 2 * ; 
but on v 
refuſed do de 
a 3 


ns 40 HEE 297 04 21118 Of 
"ME t 8 £51 oil LIES ham) * 7 wa 4:44 ; 1416 Nd 
AHichaelnais e, de Vei The: Mayor and Fu- 
e eee $1 ats of, | a v3 Nad 06 fit 
— Ae di n 105153 £131 oe ins 
See this cafe fully ſtated im page 632 of this work; 
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| under the head Bat 


h | tice of executing a writof inqui 


Vids Mod. Rep. vol. 8. p. 289. 


the other. Vi Mod, Rep: 001.8, p. 282. 
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Hilary, 8 Ce Chum v. Tan, 
Zee this caſe N ee in page 166 of this work, 
under the head Bail. Ain 211 ee bh « en 
Hilary, 10 Gets Parr v. Niblet.. A res 
55 See this caſe fully Rated. in page 335 of this work, 
under the head Dan ages 1 Tb 4 [i Th f 
| 1, + after, ho Geo. "Hutchinſon v. Smiths 
See this caſe oy ſtated in page 168 of this work, 


* 


» © 


# 


Rn Are I0184 N 1946 ** nan 
Ses this caſe fully ſtated in page 68 of this work, 
under the head Amendments... 


4% 12 a 4444 TT : :, ; þ | ' 
Wand 10 Gun, «Stamper ins Hage, 
: 


The plaintiff having obtained a judgment in debt 
ainſt the defendant, ſued out a. fer: facias, and like- 


wiſe a capias ad. ſatis/aciendum at the ſame time, and 


now moved to quaſh the ſeri facia .. 
I be court were of opinion, that the plaintiff might, 
for his own ſecurity, take out 7wo.wwrits; but he coul 


e e off 7 

Bain . | | 1 £34] 961 
2 E 22 
Paterſon v. Dyer. 

ann 18 25701 


Bay 
* 2 


x 


[ 


quaſhed. Vi 1. 8 

F „ * 5 x 

; q 4 Vid Mod. Rep. uo 6 5. 
4 * , 7 1 7 _ - 
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+ 11+» Trinity, 10 Geo. | 
{ wy 1 i % ** * 4 2 7k 214 P — 24 oy 


: 
| 
LAT IP YES 
| 
rules given for pleading: according to the courſe of the 
court; hut the defendant making default, the plain- 
| tiff*s attorney ſigned the judgment, and gave due no- 
ting a & viry ; the defendant ap- 
peared" at the time and piace, and made a defence, 


jo 


j 3 it was not allowed, becauſe he had 
ma 


e a defence at the executing the torit of inquiry. 
ARID. bran 583 2257 


Trinity, Lia Ctr; Godderg, 5 (Gilman. | 


* +5434 4%54 4 A* 
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4 


The plaintiff brought an actien of debt in Londen 
and had judgment, af ſued LY ere. actag directed 
to the ſheriff, without a feſatum' fleri A into Lon- 
don, by virtue * the e goods were 
| mr — 8 liddleſe 55 was 
one by an or:ginal fieri facias, without a teſſatum, the 
execution Gris fot aſide 25 rg . ; a 4 We oh Mette 
And now the plaintiff mobed, that be having a 
judgment, with a releaſe of errors, that the goods 
might remain in-. the ſnneriff 's hands, and not be deli- 


vered to the defendant, who was a poor man by 
that cba ue ſain EARS RNC uf be de Of BY 


— — — —ͤ—ͤ— 


* 


| becauſe the 
them. pris: Pa ORs | 
Tue like rule was made i ee, them follow- 
ing, in the caſe of pile vy. Crna, where an action 


* 


te can be no colour for the ſheriff to detain 


rn 


was laſd in one county, andthe” plaintiff bad judg- 
ment, and took out a fei fatids rected to, the ſheriff 


of another cGunty, Without 4 rn, &c, afterwards 
the plaintiff s attorney, perceivitig* his miſtäke, ſued 
out a te/tatum fieri facias into that county, but before 
it came to the ſheriff he had executed the fi, writ, 
and afterwards he executed the other turii; but the 


* 


e er: enen. execution was ſet aſide, becauſe the fr/? ꝛbrit baving 
e fot prectiſents, they bdoen executed, the ſher}j ce T4, "ub 


gularly execute 
N 
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See this caſe fully ſtated in 
under the head Bj. 
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| thereon the defendant was taken in execution; it was 


execute but one ; therefore the writ of fieri facias was 


A declaration was delivered of 1ichaelmas term, and 


| and ſome time afterwards he would have impeached the 


Ver turiam When the enecütion is (et aſide, is it 
| was in this caſe, the goods taken myſt be retutned, 


; | | 8 | 

£ , * 3+ *% £543.26 «4.744 8 17 ß : 
| Mithaelmas; 10 Get. ar 0) s, Exhcutor of Curtis, v. 
e ee ob 54 t 
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page 169 of this work, 
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Hilary, 11 Gee.” Perry v. Kirk 


In an action brought againſt the ka for 9050. 
ſold and delivered, on plaintiff declared on an affunpſit, 
and in his declaration laid ſeveral ane I, alſo de- 
clared on a promifllory note. 

On non A 2 — the parties were at iſſue, 
and at the trial of: the cauſe the defendant's council 
inſiſted on a ſpecial agreement, and that the defendant 


did not owe the plaintiff any thing at the time of the 


arreſt; and for that purpoſe he inſiſted, that the plain- 


tiff might produce this note, for he only proyed the | 


ſale and delivery of the goods, whereas he ought to 
proceed on that count, and no other, 

'Thereon the note was produced, dated the 18th of 
April 1724, which was for the payment of 50 l. and 
then the defendant's council produced a receipt, under 


the plaintiff's hand, by which it appeared, that he, 


Ja:ins, becguſe it was. not f till the 


=—_ 


the defendant, was to have ſ weeks time, from the 
date of the note, to pay this money z therefore the 
plaintiff cannot maintain this action, becauſe the pro- 
ceſs againſt the defendant bears tee the 18th of May, 
ſo the /ix weeks were not yet expired. 


To this it was anſwered, that the declaration was of | 


Trinity term, which was above fix weeks after the date 
of the note, and that is the only thing of which the 
court ought te take notice; for the original proceſs. 
was only to bring the defendant into the cuſtody of 
Marſhal, which” may well de before the cauſe of 


action 


The court held that to be the conſtant diſtinQion 3 
for the plaintiff wy 2 9 a latitat before the cauſe 


of action, Pate gre defora the cauſe of 
action does ariſe Rep. vol, 8 P. 344: 


Bafer, T G. The Nu ve Wilhins. . | 
Per curiam. Attachments far a reſcue muſt he 5 


returnable at à general return, thoveh the of 
proceſs was at a day certain. Fige Stra, val, wa . 


Eaſter, 11 G. The King v. Welldury, 


Ses this caſe fully ſtated in a of his. 1 
under the head ladet. P ge 540 £ w , 


Michaelmas, 11 Gb. Wil Ion Ve Aude 
See this caſe ll foes in Page 787 10 * work 


uy the head She 


 Michaelmas, | 12 Geer. Pell v. ; 5 


See this cafe fully ſtated i in page 336 of th w. 
under the head Dante . 


Aichaclnoi, 15 Gee. 75 V. Frazier, | 


join, b to tay. Sip ge es 


Per ci rig. If it lay four day days in the office, that 16 
all which is required: the ſummons may be made any 
time N. She court is up; on the day of. 825 

Note, In Trinity 5 6. Ap 2+ Fein the Is £346 4. — 


The court was moved 


Perry, it was ſo ru and 1 
4 Gee, 2, int e Caſe of ms.v eq an wed e 
that it mult ie ; faur days Eos where a 
7 N i- gage 


e 13 Gee. Hes Jn 5 | 


acias 
125 on 155 . making . bo 40 


return incluſive of t 


tion it was he Id well 19570 9 7 1 83 4 * 


.* 


f 


In an action of debt brought on ail- bond an ex- 
ception was a taken chat the * * 1 2 the princi- 


. which was Sunday 


> 
” 


an the brad heats. 


” - . * 
- " 1 - 
de 3 N "Me ” ; 0 4 , ; 4 0 F * ? oy” 
1 


pal was taken, was ſued out in the vacation, when there 
I was no court, whici being therefore a were nullity, _ 
and the preſent action having no other foundation, 
all the proceedings therefore. muſt fall, 5 
The council on the other ſide cited Sir Thomas Jnr 
149, 180. where it was: found ſpecially, that the ac 
tion was taken out in the yacitions and tefted in tern 
as in the pteſent gcaſe, on which there the plainti 
had judgment. 
The court wondered at. this, and ſaid they FA 
look into the caſe cited: and afterwards it being mov- 
ed at another day, the court held clearly that the caſe. 
in Jones was not law; for the jury did not only get 
over an op pel, but what they found was manifeſtiy 
an impom̃tility; for the effect of their finding, was, 
that a proceſs was taken out of court at à finig when 
there was no court; and therefore: that verdict could 
be no foundation for the judgment: but then admit- 
ting it, fill ia the preſent caſe there is no fact ap- 
pearing to be a foundation for the court to judge ac · 
' cordin of the operation of law. And on this che 
| _ CEN N e e er 19 70 


Trinity, . The King ». Gum, 3 


Ne difiringas was. returnable on Monday. next ofter | 
days af the And it wes moved in 


arreſt of 12 Pap that 5 ould have. bean in 4 — 


* 


days, and the Monday next after is a week after 


trial. But on conſideration and inquiry into the prae - 
tice, both on the crown and plea-/ide, it was held to 
be right; and that the return- day is of the Sund 


though the buſineſs. is done an whe ne next 85 and ſo 


is Salk, 626. 6 Mod. 8 1 here * 
judgment for the Ki Vu Se. wh 2. . il. 
ee 152. i T9004 44 Kin bis! | 


* I % * 1. E 1 x i- * 
„ ak LS WALLA TY) wa Thi. FRG 3/34 


* [4 : * 
„ns 


n 2 Seng 2. — v. Satchwell: 


A Fire fatia; was en on th Nene hs 
4 fu and not A till the Monday. : 
it 22 19 7 court was moved tx it aide, 


erif beve returned 774 fecj, 
5 curiam, If that be a nk the the deſendant 
1 haye his aRion. for the ſheriff, Bot we will 
| hep ry the-truth "Vide 5 * a 2 to op 
the procecdiogs- ode high or 
lie | #4 3 10 #7 0192 2 
uur, 3 Obs. A. erg ub. 5 
See this caſe full in t work, 
Soo this cap by A page Yay: * s 


* D 9 w 14 * 


adele. 22 . viene; 


« p 23.3 « DES. 


See hin eaſe fully wits ih page of this work, 
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"Mi chaeimar, 4 Go, 7. urid, v. Cher. $A 
l nie On the fatute, with 15 e 29. 
MLS uires * Procels 5 e ſerved, it is ** necel- 

þ i 
the ede en a Rene 
; ſerved with a copy, which is the ſame as if it * faid, 


| 


which. 


«92% 1 mg 2 25 2 f 


n 2 ny 2. " Eaftwich d. Cs. Ban 


y requires him to be 
deliver a tapye” Lids, Stra. vol. 3. p. Mia 
e ae 4. 0 benen Pere. 
5 LE x: 5s moted.ap quaſh ſpci a ſpecial 


on es that 5 
ut f it to 1 53 on the camo of ow 


| th 

er after, But the court as, gu i as not a. mat- 
ter gf jujtite;. and*theref — * e the plain 
tiff an opportunity to ſet it Tight if he ould, by _ £ 
r A. this rm, Fu gs ES 72 


Eafter, 5 Gee. 2. Selleck v. The Biſhop of Ei. 


The court was moved that the defendant might have 


a writ to oy Ln oe in the "ff inſlance, though no 
; default 


n _-. ----- *p 


default in the plaintiff; and the practice in the court 
of C. B. is, that in writs of quare impedit, both are actors, 
ſo that the defendant may carry it down by proviſee the 
Firſt aſſizes, and here the plea was inſufficient in words, 
and iſſue taken thereen. Vid Forteſcue, p. 353252. 


Ache, 5 Geo. . "Loving v. Avery. © 


On motion it was held, that there is no certain 
number of days heceſſary to be between the ee and re- 
turn of a ſpecial latitat, and that even one day is ſuffici- 
ent, if it can be ſerved. Vide Stra. vol. 2. p. 917, 


Hilary, 6 Geo. 2. The King v. Smith, 8 


An excommunicato capiendo was quaſhed for uncer- 
tainty, being for defamation or reproach, which laſt is 
too Jooſe a word. Vide Stra. vol. 2. p. 946. 


Eafter, 8 Geo. 2, Moore v. Anderſon. Error. 


Lord Hardiuicte. J am ſatisfied that it is impoſſible 
to bring a ſcire facias, which was the proceſs executed 
in this caſe, within the meaning of the word extent; 
and this being a private ſtatute, we can take no other 
notice of it than as it is here pleaded, An extent 18 a 
known term, it may iſſue at the ſuit of the crown, or 


— 
. 


ton, it was held we muſt have regard to; they lay the 
words with, or words to the like effeft, which is allowed 

The third exception was, that the judge is made a 
party, and is condemned in coſts. Mo. 340. 1 Vent. 


To this it was anſwered, that in this caſe there 


could be no other, he officially excommunicates a man z 


that man appeals, and muſt make ſomebody a party; 
there is no promoter, and therefore he cites the judge z 


man an injury, and why then ſhould the not pay the 
coſts ? Lord Talbot in his time, and Lord Hardwicke 
ſince, on exceptions to the jgnificavit, held it was pro- 
28 to make him a party, and that he was liable to 
Colts. ö 
The court (after time taken to conſidet) diſcharged 
the rule for quaſhing, and ordered it to be inrolled, and 
delivered out to the ſheriff. Yide Stra. vol. 2. p. 1189, 


- Hilary, 18 Geo. 2. The King v. White, and others, 
The condition of their recognizance was, to ap * 
in this court the laſt day of Michaelmas teim: on which 
day articles of the peace were exhibited, and the de- 
fendant M hiie forbore to have his appearance record- 


ed, ( though he was there) and went to get bail. The 
. proſe 


1 


cutor on this, took out a ſcire facias, igſled the 28th 


of a ſubject on a flatute merchant, but it has a different Jhof:Nov we Doin 


effect from a fieri facias; for on the fleri facias the he. An 


riff cannot deliver the goods, but muſt ſell them. A 
the word levy, which is in this ſtatute, muſt meag s 
levy in the uſual manner; ſo that here is an acen 
brought for a fee,- when the ſtatute pleaded gives n 
ſuch fee, and we can take no other notice of it than as 

it appears on this record. Therefore the judgment muſt 
be reverſed. Vide Caſes Temp. Lord Hardw. p. 103. 


Eafter, 10 Geo. 2. Cafwall ve Martin, 


In the latitat was left out the words of a plea of treſ- 
paſs» Common bail was filed by the plaintiff ; a de- 
claration was left in the office, which the defendant 
took out, and then moved to ftay proceedings. And 
on ſhewing cauſe, the plaintiff's council inſiſted, that 
the error in the proceſs was cured by the appearance; 
and cited Sali, 59. and the caſe of WFiddrington ve 
Charlton, where in an appeal for murder it was ſo held. 
So in Eaſter 9 Geo. 2. Morgan v. Lockup, there was no 


Ergliſb notice under the proceſs, and yet taking the de- 


claration out of the office was held to cure it, Where- 
on the rule to ſtay proceedings was diſcharged. Vid. 
Stra. vol. 2. p. 1072, N 5 | 


Trinity, 16 Ge. 2. The King v. Eyre, Curl. 


A writ de excommunicato capiends, iſſued out of Chan- 


cery, which was opened and inrolled in this court, but | 


on exceptions taken to it, the court made a rule on the 
proſecutor to ſhew cauſe why the delivery out of the 
writ to the ſheriff ſhould not be ſtaid. Before an op- 
portunity of ſhewing cauſe came, the return of the writ 
was out; and the proſecutor ſued out a /econd writ out 
of Chancery ; and to prevent the loſs of that, deſired the 
defendant might at once take his exceptions by motion 
to gu it, | | 


he fir/t exception was, that the former writ being jn- | 


rolled in this court, the court of Chancery cou 
iſſue a ſecond writ, but by tat. 5 Eliz. cap. 23. ſuch /e- 
cond writ was to iſſue from this court. 
Teo this it was anſwered, that the act related only to 
the caſe where the fir! writ had actually iſſued, and 
the ſheriff had returned be was not tv be found; where 
the court can fine him if they ſee occaſion, and iſſue 
a capias, alias and plurie s. 195 Lo 
Per turiam; The anſwef is right; if the fir! writ 
had been actually quaſhed, they muſt have gone to the 
Chancery for another. . N BE 
I be ſecond exception was, that it is ſaid to be on an 
appeal and complaint of nullity: now from a nullity. 
there lies no appeal. 2 75 | 
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To this it was anſwered, that this was their form, 


which in Trinity 3 Geo. in the caſe of The King Ve Elder 
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partly for the ſharpneſs of the proceeding, and 


weg the ſcire facias ſhould have been te/ed in term 
Ame, and he had to the laſt moment of it to appear in, 
the esurt ſet aſide the proceedings. Yide Stra. vol, 2. 
WY p. 1220, ” #4 1288 | 


| Trinity, 18 Ge. 2 The Weavers Company, qui tam, 


v. Forreſt. 


1 


pany; and the declaration was in the name of the 


pariſh where the offence was committed: it was mov- 
tion differed from the you $: but the court held it 
right, it not being uſual to inſert in the bill of Middle» 
ſex on what account, or in what right the party ſues, 


as in the caſe of executors and adminiſtrators, the caſe 


of an aſſignee of a bail bond, and the like, where the 
| proceſs is only to anſwer to . . 
Then an exception was taken to the notice at the 
bottom of the proceſs, which was only to appear at 
the return thereof, being the 14th of June, without ſay- 
ing this in/lant, or expteſſing the year of our Lord, or 
of the King, | | 9 th 

But the court ſaid, it muſt be underſtood to be the 
next fourteenth of June, and held it right. Vid Stra. 
vol. 2. p. 1232. ; 9 2 | 7a 


Trinity, 32 & 33 Geo. 2, The King v. coul. 


Zee this caſe fully ſtated in 260 of this 
under the head Certiorari. 282 by . 


 Eafter 33 Geo; 2. Jobn on on * ienees 
irg ave, a Bankr upt, Yo Smith, Widow, — | 


Wee 


work, under the heads Abatement and Auer ment. 


For further Deriſlons on this Subje&, ſee the 
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Heads Attachment, Certiozari, Erroz, 
. _ Habeas Cozpus, Yandamus, Jnquiry 
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the Tuperior juriſdid ion is of opinion he has done the 


A bill of a was, to anſwer the weaver's com- 
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— qui tam for themſelves, and the poor of the 


ed therefore to ſtay proceedings, becauſe the declara- 


See this caſe fully ſtated TFT. g and 1 57 of this 
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7 HE Proprietors of this Work beg leave to inform their Subſcribers, that 


have been 
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from the very great Encouragement they have met with, they 


induced to prepare a Dige 
in the High Court of Chancery, on the ſame Plan and Manner as that in the 
King's Bench, which will be publiſhed with all poſſible Ex pedition. 
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